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NATURE OF THE CASE

Defendant, Bethany Austin, was charged with non-consensual
dissemination of private sexual images under 720 ILCS 5/11-23.5 (also known
as the “revenge porn” statute). C13.! The indictment alleged that defendant

intentionally disseminated an image of another person, Elizabeth

Dreher, a person at least eighteen (18) years of age, who was

identifiable from the image and whose intimate parts were

exposed in the image, and . .. defendant obtained the image under
circumstances in which a reasonable person would know or
understand that the image was to remain private, and knew or
should have known that Elizabeth Dreher had not consented to
the dissemination.
Id.

Defendant filed a motion to dismiss, alleging that 720 ILCS 5/11-23.5
violates (1) due process under the Fourteenth Amendment of the United
States Constitution and the Illinois Constitution because it lacks an adequate
mens rea, (2) freedom of speech under the First Amendment of the United
States Constitution and Article I, Section 4 of the Illinois Constitution, and
(3) equal protection under the Fourteenth Amendment of the United States
Constitution because it treats individuals differently than certain

telecommunications entities. C54-85. The Circuit Court of McHenry County

held that 720 ILCS 5/11-23.5 does not violate due process, C136, or equal

1 “C_” denotes the common law record; “R_” denotes the report of
proceedings.
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protection principles, C138, but that the statute is “an unconstitutional
content-based restriction on speech.” C157. The People appealed directly to
this Court. C159-160.

ISSUE PRESENTED

Whether prohibiting the public dissemination of private sexual images,
which the defendant knew or should have known were intended to remain
private, violates the First Amendment to the United States Constitution, and

Article I, Section 4 of the Illinois Constitution.

JURISDICTION

The People filed a timely notice of appeal from the circuit court’s
judgment declaring an Illinois statute unconstitutional. Accordingly, this
Court has jurisdiction pursuant to Supreme Court Rules 302, 603, and

612(b).

STATUTORY PROVISIONS INVOLVED

In relevant part, the Criminal Code at the time of defendants’ crimes
provided as follows:
§ 11-23.5. Non-consensual dissemination of private sexual images.

(a) Definitions. For the purposes of this Section:

bE N1

“Computer”, “computer program”, and “data” have the meanings
ascribed to them in Section 17-0.5 of this Code.
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“Image” includes a photograph, film, videotape, digital recording,
or other depiction or portrayal of an object, including a human
body.

“Intimate parts” means the fully unclothed, partially unclothed
or transparently clothed genitals, pubic area, anus, or if the
person is female, a partially or fully exposed nipple, including
exposure through transparent clothing.

“Sexual act” means sexual penetration, masturbation, or sexual
activity.

“Sexual activity” means any:

(1) knowing touching or fondling by the victim or
another person or animal, either directly or through
clothing, of the sex organs, anus, or breast of the
victim or another person or animal for the purpose
of sexual gratification or arousal; or

@) any transfer or transmission of semen upon any part
of the clothed or unclothed body of the victim, for the
purpose of sexual gratification or arousal of the
victim or another; or

3) an act of urination within a sexual context; or

4) any bondage, fetter, or sadism masochism; or

(5) sadomasochism abuse in any sexual context.

(b) A person commits non-consensual dissemination of private
sexual images when he or she:

(1) intentionally disseminates an image of another

person:

(A) who is at least 18 years of age; and

(B) who is identifiable from the image itself or
information displayed in connection with the
1mage; and

(C) who is engaged in a sexual act or whose
Iintimate parts are exposed, in whole or in
part; and
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2) obtains the image under circumstances in which a
reasonable person would know or understand that
the image was to remain private; and

3) knows or should have known that the person in the
image has not consented to the dissemination.

(c) The following activities are exempt from the provisions of
this Section:

(1) The intentional dissemination of an image of
another identifiable person who is engaged in a
sexual act or whose intimate parts are exposed when
the dissemination 1s made for the purpose of a
criminal investigation that is otherwise lawful.

) The intentional dissemination of an image of
another identifiable person who is engaged in a
sexual act or whose intimate parts are exposed when
the dissemination is for the purpose of, or in
connection with, the reporting of unlawful conduct.

3) The intentional dissemination of an image of
another identifiable person who is engaged in a
sexual act or whose intimate parts are exposed when
the images involve voluntary exposure in public or
commercial settings.

(4) The intentional dissemination of an image of
another identifiable person who is engaged in a
sexual act or whose intimate parts are exposed when
the dissemination serves a lawful public purpose.

(d) Nothing in this Section shall be construed to impose
liability upon the following entities solely as a result of
content or information provided by another person:

(1) an interactive computer service, as defined in 47
U.S.C. 230(H(2);

2) a provider of public mobile services or private radio
services, as defined in Section 13-214 of the Public
Utilities Act; or

3) a telecommunications network or broadband
provider.
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(e) A person convicted under this Section i1s subject to the
forfeiture provisions in Article 124B of the Code of
Criminal Procedure of 1963.

® Sentence. Non-consensual dissemination of private sexual
images is a Class 4 felony.

720 ILCS 5/11-23.5 (West 2015).

STATEMENT OF FACTS

After a seven-year relationship, defendant and her boyfriend,
Matthew, were engaged to be married, when defendant learned of Matthew's
infidelity with a woman named Elizabeth. C129.2 Because defendant and
Matthew shared an Apple iCloud account, all text messages sent to or from
Matthew’s iPhone also appeared on defendant’s iPad. One day, a series of
text messages between Elizabeth and Matthew appeared on defendant’s iPad.
Id. The messages included nude photos of Elizabeth. Id. The engagement
was called off, and, a few months later, the couple split. C130. Matthew
began “telling everyone they split because [defendant] was crazy and no
longer cooked or did chores.” Id. Defendant then sent a letter to an unknown

number of recipients and attached four nude photos of Elizabeth. Id. Among

2 The details of this factual account come from defendant’s motion in the
circuit court.
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the recipients was Matthew’s cousin, who informed Matthew about the letter.
Matthew reported the letter and photos to police, who then charged
defendant with non-consensual dissemination of private sexual images. Id.

Defendant filed a motion to dismiss, arguing that the statute violates
due process, equal protection, and the free speech provisions of the First
Amendment to the United States Constitution and Article I, Section 4 of the
Illinois Constitution. C54-85. The circuit court rejected the due process and
equal protection arguments, but found the statute unconstitutional on free
speech grounds. C136, 138, 157. Specifically, the circuit court found that the
statute restricted speech, C139, based on its content, C140; that the targeted
speech 1is protected by the First Amendment, C148; and that the statute could
not survive strict scrutiny, C156, because the State offered “no compelling
justification for the . .. statute,” C152, and, in any event, the statute is not
narrowly tailored to the State’s justification, C156.

ARGUMENT

The circuit court’s judgment should be reversed on one of two bases.
First, to the extent that the dissemination of private sexual images raises
First Amendment concerns, those concerns must be balanced against the
victim’s privacy interest. Here, the balance struck by the statute is

constitutional because, like the tort of publication of private information, the
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statute applies only to private information that is not of legitimate public
concern. Second, even applying strict scrutiny, the statute is constitutional
because it is narrowly tailored to serve a compelling government interest.
L. First Amendment Principles and Standard of Review

The First Amendment to the United States Constitution, applicable to
the states through the Fourteenth Amendment, provides that “Congress shall
make no law . . . abridging the freedom of speech.” U.S. Const. amend. I;
Thornhill v. Alabama, 310 U.S. 88, 95 (1940). Content-based regulations are
presumptively invalid. R.A.V. v. City of St. Paul, 505 U.S. 377, 382 (1992).
But that proscription is not absolute: the Court has long recognized that
States may regulate certain categories of speech. Virginia v. Black, 538 U.S.
343, 358 (2003). Regulations directed at speech falling outside of those
categories are constitutional only if they are narrowly tailored to serve a
compelling government interest. R.A.V., 505 U.S. at 395.

The overbreadth doctrine “permits the facial invalidation of laws that
inhibit the exercise of First Amendment rights if the impermissible
applications of the law are substantial when judged in relation to the
statute’s plainly legitimate sweep.” City of Chicago v. Morales, 527 U.S. 41,
52 (1999). But striking down a statute that also has legitimate applications

because of its potential to punish or chill protected expression is a drastic

SUBMITTED - 3727975 - Criminal Appeals, OAG - 1/29/2019 5:03 PM



123910

remedy. The Supreme Court has therefore instructed that courts should
employ this remedy “sparingly and only as a last resort.” Broadrick v.
Oklahoma, 413 U.S. 601, 613 (1973); People v. Williams, 235 I11. 2d 178, 200
(2009) (“Invalidation for overbreadth is strong medicine that is not to be
casually employed.”) (internal quotations omitted)). A statute should be
invalidated as unconstitutionally overbroad only if “a substantial number of
its applications are unconstitutional judged in relation to the statute’s plainly
legitimate sweep,” United States v. Stevens, 559 U.S. 460, 473 (2010); People
v. Minnis, 2016 1. 119563, 9 44, and no reasonable limiting construction
would render the statute constitutional, New York v. Ferber, 458 U.S. 747,
769 (1982); Minnis, 2016 1. 119563, 9 21. “Substantial overbreadth” requires
a showing of actual or serious potential encroachments on fundamental
rights:

[TThe mere fact that one can conceive of some impermissible

applications of a statute is not sufficient to render it susceptible

to an overbreadth challenge.
* * *

[TThere must be a realistic danger that the statute itself will
significantly compromise recognized First Amendment
protections of parties not before the Court for it to be facially
challenged on overbreadth grounds.

City Council v. Taxpayers for Vincent, 466 U.S. 789, 800-801 (1984) (internal

citations and footnote omitted). The burden of establishing the statute’s
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overbreadth rests on the party challengingit. Virginia v. Hicks, 539 U.S.
113, 122 (2003); Minnis, 2016 1L 119563, § 21.

Review of issues involving the constitutionality of a statute is de novo.
People v. Sharpe, 216 111. 2d 481, 486-87 (2005). “A court must construe a
statute so as to affirm its constitutionality, if reasonably possible.” In re
Lakisha M., 227 111. 2d 259, 263 (2008); see also People ex rel. Sherman v.
Cryns, 203 I1l. 2d 264, 290-91 (2003); People v. Greco, 204 111. 2d 400, 406
(2003); People v. Malchow, 193 I11. 2d 413, 418 (2000). If a statute’s
“construction is doubtful, the doubt will be resolved in favor of the validity of
the law attacked.” People v. Fisher, 184 11l. 2d 441, 448 (1998) (internal
quotations omitted).

II1. The First Amendment Does Not Protect the Public Distribution
of Truly Private Facts.

The First Amendment tolerates the regulation of public disclosure of
private information where that information is not of legitimate concern to the
public. The Supreme Court has recognized that there may be “some
categories of speech that have been historically unprotected, but have not yet
been specifically identified or discussed as such.” Stevens, 559 U.S. at 472.
Like the categories already identified by the Court, this would include speech
of “such slight social value as a step to truth that any benefit that may be

derived .. . is clearly outweighed by the social interest in order and morality.”

9
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Black, 538 U.S. at 358-59. “Before exempting a category of speech from the
normal prohibition on content-based restrictions, . . . the Court must be
presented with persuasive evidence that a novel restriction on content is part
of a long (if heretofore unrecognized) tradition of proscription.” United States
v. Alvarez, 567 U.S. 709, 722 (2012).

Here, history supports the conclusion that States may regulate speech
that invades individual privacy without violating the First Amendment. As
the Supreme Court has recognized, there is “tension between the right which
the First Amendment accords . . ., on the one hand, and the protections
which various statutes and common-law doctrines accord to personal privacy
against the publication of truthful information, on the other.” The Florida
Star v. B.J.F., 491 U.S. 524, 530 (1989). “Thus, the dissemination of non-
newsworthy private facts is not protected by the first amendment.” Gilbert v.
Med. Econ. Co., 665 F.2d 305, 307 (10th Cir. 1981); see also Virgil v. Time,
Inc., 527 F.2d 1122, 1128 (9th Cir. 1975) (“[U]nless it be privileged as
newsworthy . . ., the publicizing of private facts is not protected by the First
Amendment.”).

The Supreme Court has never invalidated a restriction of speech like
the one at issue in this case, which regulated only speech on purely private

matters that protected a private individual from an invasion of privacy or

10
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similar harms. Rather, the Court has always reconciled the tension between
the right to privacy and freedom of expression by employing an analysis of
the specific privacy claims and the public interest in the communications at
issue. See, e.g., Time Inc. v. Hill, 385 U.S. 374, 383 n.7 (1967) (declining to
announce categorical rule on whether truthful publication of revelations so
intimate as to shock community’s notions of decency could be constitutionally
proscribed); Cox Broadcasting Corp. v. Cohn, 420 U.S. 469, 491 (1975) (same).
In Florida Star, the Court declined to adopt an across-the-board rule
that a truthful publication may never be punished consistently with the First
Amendment, instead concluding that “the sensitivity and significance of the
interests presented in clashes between First Amendment and privacy rights
counsel relying on limited principles that sweep no more broadly than the
appropriate context of the instant case.” 491 U.S. at 532-33; see also
Bartnicki v. Vopper, 532 U.S. 514, 529 (2001) (same). And in Bartnicki, the
Court recognized that “some intrusions on privacy are more offensive than
others, and that the disclosure of the contents of a private conversation can
be an even greater intrusion on privacy than the interception itself.” 532
U.S. at 533. The Court expressly reserved the question of whether the
government’s interest in protecting privacy is strong enough to justify

regulation of speech when it involved “trade secrets or domestic gossip or

11
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other information of purely private concern.” Id. See also Snyder v. Phelps,
562 U.S. 443, 452 (2011) (“[W]here matters of purely private significance are
at issue, First Amendment protections are often less rigorous . . . because
restricting speech on purely private matters does not implicate the same
constitutional concerns as limiting speech on matters of public interest[.]”).

The principles that emerge from these decisions are that speech on
matters of private concern that threatens the privacy interests of nonpublic
figures does not enjoy the same degree of First Amendment protection as
speech on matters of public concern or relating to public figures, and that
state laws protecting individual privacy rights have long been established,
and are not necessarily subordinate to the First Amendment’s free speech
protections.

Indeed, a celebrated law review article from 1890 confirms that there
1s a well-established tradition in American law allowing the government to
protect individual privacy interests. In the article, future Supreme Court
justice Louis Brandeis and his co-author argued for the development of an
invasion of privacy tort because the then-existent causes of action were
inadequate to protect privacy interests in a changing world. Samuel D.
Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193

(1890). More than a century ago, the authors detailed how

12
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[r]Jecent inventions and business methods call attention to the

next step which must be taken for the protection of the person,

and for securing to the individual what Judge Cooley calls the

right “to be let alone.” Instantaneous photographs and

newspaper enterprise have invaded the sacred precincts of

private and domestic life; and numerous mechanical devices

threaten to make good the prediction that what is whispered in

the closet shall be proclaimed from the housetops. For years

there has been a feeling that the law must afford some remedy

for the unauthorized circulation of portraits of private persons.

Id. at 195 (footnote and quotation omitted). Reviewing common-law
principles and cases of that time, the authors concluded that existing causes
of action had long been used to protect privacy interests but were inadequate
to fully meet that need in a changing world — where, among other things,
“the latest advances in photographic art have rendered it possible to take
pictures surreptitiously.” Id. at 211. The authors recognized that the right to
privacy does not prohibit publication of matters of public interest, so, for
example, publishing that a “modest and retiring individual” has a speech
1mpediment or cannot spell may be proscribed, but commenting on the same
characteristics in a candidate for Congress could not. See id. at 215.

In the century since this article appeared, several distinct causes of
action have been created to protect the interests of an individual in leading,
to a reasonable extent, “a secluded and private life, free from the prying eyes,
ears and publications of others.” See Restatement (Second) of Torts § 652A,

cmt. b. Most relevant here is the tort of public disclosure of private

13
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information, which does not run afoul of First Amendment concerns where it
excludes facts that are of legitimate concern to the public. “To state a cause
of action for this tort, the plaintiff must plead and prove that (1) publicity
was given to the disclosure of private facts; (2) the facts were private, and not
public, facts; and (3) the matter made public was such as to be highly
offensive to a reasonable person.” Miller v. Motorola, Inc., 202 I11. App. 3d
976, 978 (1st Dist. 1990); see also Green v. Chi. Tribune Co., 286 111. App. 3d
1, 5 (1st Dist. 1996) (stating claim for public disclosure of private facts
requires pleading that (1) defendant gave publicity (2) to plaintiff’s private,
not public, life; (3) matter publicized was highly offensive to reasonable
person; and (4) matter publicized was not of legitimate public concern).
While the First Amendment bars punishing the publication of truthful
information about matters of public significance, no such obstacle exists
where the information is not of legitimate public concern. See Green, 286 I1l.
App. 3d at 13.

The “revenge porn” statute at issue here closely tracks the public
disclosure tort. Dissemination, or publicity, is an element of the crime, as is
the requirement that the images were intended to remain private. Contrary
to the circuit court’s conclusion, see A18-26, publication and dissemination

have nearly identical definitions. Merriam-Webster’s online dictionary

14
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defines “to publish” as “to make generally known,” or “to disseminate to the
public.” Publish (2019), (online), available at: https://www.merriam-
webster.com/dictionary/publish (accessed Jan. 18, 2019). Asthe circuit court
pointed out, the tort requires publication to the public at large or to a group
with a special relationship to the plaintiff. C145, citing Miller, 202 111. App.
3d at 980-81. Like the authors of the 1890 law review article, we live in an
era in which the traditional causes of action are inadequate to meet the needs
of a changing world and, particularly in light of changes in technology,
dissemination to a single person of a digital image can be viewed as the
equivalent of publishing that image to the public at large. But if necessary to
preserve the constitutionality of the statute, it would not be unreasonable to
construe the statute to similarly require dissemination to the public at large
or to a group with a special relationship to the plaintiff. After all,
dissemination’s dictionary definition is “to spread abroad as though sowing
seed” and “to disperse throughout,” both of which are amenable to an
understanding beyond sharing with a single recipient. Disseminate (2019),
(online), available at: https:/www.merriam-
webster.com/dictionary/disseminate (accessed Jan. 18, 2019).

Furthermore, the statute deals only with private “sexual images,” the

non-consensual dissemination of which is highly offensive to reasonable
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people. Subsection (c)(4) of the statute, which exempts any dissemination
“that serves a lawful public purpose” from penalty, can reasonably be read to
encompass the exemption for matters of “legitimate public concern” in the
public disclosure tort. See People v. Hernandez, 2016 1L 118672, 9 10 (courts
must construe statute to preserve constitutionality where reasonably
possible). In short, because the First Amendment tolerates the tort of public
disclosure of truthful private facts, it similarly tolerates the crime of “revenge
porn.” See People v. Woodrum, 223 I11. 2d 286, 306 (I1l. 2006) (First
Amendment considerations apply equally to civil and criminal cases).

The broad adoption of invasion of privacy torts across the country, and
the longstanding historical pedigree of laws protecting the privacy of
nonpublic figures with respect to matters of only private interest, distinguish
the well-established type of privacy-protecting law at issue here from the
newly crafted law prohibiting depictions of animal cruelty at issue in Stevens,
for example. See 559 U.S. at 469 (“[W]e are unaware of any similar tradition
excluding depictions of animal cruelty from ‘the freedom of speech’ codified in
the First Amendment|[.]”).

III. Even Under Strict Scrutiny, the Statute Survives Because It Is
Narrowly Tailored to Serve a Compelling Government Interest.

So far, in cases involving a potential clash between the government’s

interest in protecting individual privacy and the First Amendment’s free
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speech protections, the Supreme Court has avoided explicitly identifying
speech about truly private matters as lying beyond First Amendment
protection. It has generally reconciled the tension between free speech and
privacy in favor of free speech in the context of speech about matters of public
interest, while expressly reserving judgment on the proper balance in cases
where the speech involves purely private matters.

If this Court declines to categorically exclude such speech, the same
considerations should carry great weight in its strict scrutiny analysis.
Generally, the First Amendment subjects content-based restrictions on
speech to strict scrutiny. People v. Alexander, 204 I11. 2d 472, 476 (2003).
Strict scrutiny requires a court to find that the restriction is justified by a
compelling government interest and is narrowly tailored to achieve that
interest. People v. Sanders, 182 I11. 2d 524, 530 (1998). The revenge porn
statute survives strict scrutiny because it is justified by the compelling
government interest in protecting the health and safety of victims, and
because it is narrowly tailored to achieve that interest.

In Ferber, 458 U.S. at 763, the Court held that content-based
restrictions on child pornography satisfy strict scrutiny because child
pornography is “intrinsically related” to child sexual abuse and states have a

compelling interest in safeguarding the physical and psychological health of
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children. See Alexander, 204 I1l. 2d at 477 (discussing Ferber). And the value
of child pornography is “exceedingly modest, if not de minimis.” Ferber, 458
U.S. at 762. Just so here. As with child pornography, any value of “revenge
porn” is de minimis. See, e.g., State v. Culver, 918 N.W.2d 103, 110-11 (Wis.
Ct. App. 2018) (upholding Wisconsin’s “posting or publishing private
depictions of a person” statute because there is a compelling state interest “in
protecting the privacy of personal images of one’s body that are intended to
be private” and “when purely private matters are the subject at hand, free
speech protections are less rigorous because such matters do not implicate
the same constitutional concerns as limiting matters of public interest”)
(internal quotations omitted).

And the State has a compelling interest in safeguarding the physical
and psychological health of the victims. Asthe name suggests, so-called
“revenge porn” — the dissemination of private, sexually explicit images of
another without their consent — serves no purpose other than to harm the
victim, and it creates in its victims a pervasive fear of unlawful physical
violence. In a survey of revenge porn victims, 93% said they had “suffered
significant emotional distress.” Mary Anne Franks, Drafting an Effective
“Revenge Porn” Law: A Guide for Legislators (Nov. 2, 2015),

http://www.cybercivilrights.org/guide-to-legislation/ (last visited Jan. 22,

18

SUBMITTED - 3727975 - Criminal Appeals, OAG - 1/29/2019 5:03 PM


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982130116&pubNum=0000708&originatingDoc=If7bd6e93d44111d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_3357&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_3357
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982130116&pubNum=0000708&originatingDoc=If7bd6e93d44111d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_3357&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_3357

123910

2019). Another study, by the US Cyber Civil Rights Initiative, found that
80% of victims suffered “severe emotional stress and anxiety.” Clare
McGlynn & Erika Rackley, Image-Based Sexual Abuse, Oxford Journal of
Legal Studies (2017), pp. 1-28 at 12, https:/tinyurl.com/ycoj96rw (last visited
Jan. 22, 2019). Eighty-two percent of victims “said they suffered significant
impairment in social, occupational, or other important areas of functioning.”
Franks, supra. Half of all “revenge porn” victims reported being stalked
online or harassed by users who had seen the disseminated material. Id.
Nor is the harm felt solely online. Often the distributed images are
accompanied by identifying information about the victim — “a practice
known as ‘doxing” — and unsubstantiated allegations about the victim.
McGlynn & Rackley, supra, at 12. Indeed, nearly one-third of victims said
that harassment or stalking extended beyond the Internet. Franks, supra.
And more than half of victims have had suicidal thoughts due to the
dissemination of the sexually explicit images. Id.

Nor is the damage limited to psychological or emotional harm. “The
professional costs to victim-survivors are also potentially severe. Many are
dismissed from their current employment . . . as a result of an online
presence dominated by private sexual images and abuse.” McGlynn &

Rackley, supra, at 12. Inthe most serious cases, victims suffer significant
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physical harm. In one case, a woman was raped at knifepoint after her ex-
boyfriend posted her photograph and contact information online. Caroline
Black, Ex-marine Jebediah James Stipe Gets 60 Years for Craigslist Rape
Plot, CBSNEWS (June 29, 2010), http:/www.cbsnews.com/news/ex-marine-
jebidiah-james-stipe-gets-60-years-for-craigslist-rape-plot/ (last visited Jan.
22, 2019). Furthermore, nonconsensual pornography can play a role in
domestic violence, with abusive partners using the threat of dissemination to
keep their victims from leaving or reporting the abuse to law enforcement.
Jack Simpson, Revenge Porn: What is it and how widespread is the problem?,
The Independent (July 2, 2014), https:/tinyurl.com/y8aze8bs (last visited
Jan. 22, 2019); Annmarie Chiarini, “T was a victim of revenge porn. Idon’t
want anyone else to face this,” The Guardian (Nov. 19, 2013),
https://tinyurl.com/madwvbz (last Jan. 22, 2019).

Sex traffickers and pimps also use the threat of revenge porn to trap
unwilling victims in the sex trade. Ann Bartow, Pornography, Coercion, and
Copyright Law 2.0, 10 Vand. J. Ent. & Tech. L. 799, 818 (2008); Marion
Brooks, The World of Human Trafficking: One Woman’s Story, NBC Chicago
(Feb. 22, 2013), https:/tinyurl.com/c76vc4f (last visited Jan. 22, 2019). And
some rapists now record their assaults on the victims, both to inflict

additional pain and humiliation and to discourage the victim from reporting
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the crime. See, e.g., Tara Culp-Ressler, 16 Year-Old’s Rape Goes Viral on
Twitter, Think Progress (July 10, 2014), https:/tinyurl.com/qbzc2pk(last
visited Jan. 22, 2019). The State thus has a compelling interest in protecting
victims from the non-consensual dissemination of their private sexual
images.

Moreover, the harm extends beyond the individual victims to society
generally. Revenge porn “sends a message to all women that they are not
equal, that they should not get too comfortable, . . . that it might happen to
them.” McGlynn & Rackley, supra, at 13. When Marines posted more than
130,000 explicit photos of female service members online without their
permission, the message to women in uniform was that they were not equal
to their male colleagues or safe in their professional lives. David Martin,
Secret military site posts explicit images of female service members, CBS News
(Mar. 9, 2018), https://www.cbsnews.com/news/hoes-hoin-website-sharing-
explicit-photos-of-marines/ (last visited Jan. 22, 2019). When the conduct is
not adequately deterred by exercise of the People’s police power, “[1]t
legitimates the attitudes of those who might not yet have participated
directly in the abuse but who have similar attitudes towards women, or who
think that the abuse is §ust a bit of fun’ and that it is therefore acceptable to

disregard the dignity of the individual.” McGlynn & Rackley, supra, at 13-14.
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Perhaps that is why a year after the so-called “Marines United” scandal was
first discovered, a new website was discovered with nearly 300 more explicit
photos of servicewomen. Martin, supra. As former Marine Erin Kirk Cuomo
said, “One year later and not much has changed.” Id.

Nor could the statute be more narrowly tailored and still achieve that
compelling governmental interest. For example, a requirement that the
State prove that the defendant intended to cause distress to his victim would
leave unprotected the many victims who are harmed by perpetrators
motivated by a desire to entertain, to make money, or to gain notoriety.
When it was discovered that members of the Penn State chapter of the Kappa
Delta Rho fraternity had uploaded photos of unconscious, naked women to a
members-only Facebook page, a fraternity brother explained that the conduct
“wasn’t intended to hurt” the victims — indeed, the perpetrators undoubtedly
would have preferred that the victims never learned of their conduct at all —
but rather was intended to be “funny to some extent” to the members. Holly
Otterbein, Member of Penn State’s Kappa Delta Rho Defends Fraternity,
Philadelphia Magazine (Mar. 18, 2015), http:/www.phillymag.com/mnews/2015
/03/18/member-of-penn-states-kappa-delta-rho-defends-fraternity/ (last
visited Jan. 22, 2019). But the perpetrators’ intent in no way diminishes the

harm to the victims, or the State’s interest in protecting them from it.
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Similarly, a heightened mens rea requirement would undermine the
State’s compelling interest in protecting victims from the immense harms
associated with this crime. For example, if the statute required a reckless
disregard for the victim’s intent that the image remain private, as opposed to
mere negligence, it would exempt from criminal liability anyone whose biases
caused him to assume the victim did not care if her images were
disseminated, or indeed anyone who simply acted too impulsively to have
formed a conscious disregard for the likelihood that the victim did not intend
for her images to be disseminated. Therefore, a substantial amount of
conduct relevant to the State’s compelling interest in protecting victims from
this crime could escape prosecution under a recklessness standard, especially
as technology has evolved to enable thoughtless, impulsive, or careless
dissemination of private sexual images. Indeed, the recent amendment to the
Uniform Code of Military Justice addressing nonconsensual pornography
adopts a similar negligence standard. See 18 U.S.C. § 917a(a)(2).

Nor could the statute achieve its goal if it were restricted to offenses by
current or former intimate partners. Friends, co-workers, and strangers can
inflict just as much harm by publicly disseminating private sexual images.
The statute necessarily covers the distribution of images obtained through

hacking or theft, such as the 2014 release of explicit images of female
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celebrities stolen from iCloud accounts. Paul Ferrell, Nude photos of Jennifer
Lawrence and others posted online by alleged hacker, The Guardian (Aug. 31,
2014), https://www.theguardian.com/world/2014/sep/01/mude-photos-of-
jennifer-lawrence-and-others-posted-online-by-alleged-hacker (last visited
Jan. 22, 2019). Jennifer Lawrence accurately equated the impact of having
her private sexual images stolen and disseminated to a sex crime. Jennifer
Lawrence Calls Photo Hacking a Sex Crime, Vanity Fair (Nov. 2014),
https://’www.vanityfair.com/holly wood/2014/10/jennifer-lawrence-cover (last
visited May 22, 2018). “Revenge porn,” while it resonates with the public, is
a problematic term to describe the criminal conduct in question. It refers to
only a small subset of cases in which private sexual images are disseminated
against the victim’s will, and it focuses on the defendant’s motive rather than
the harm to the victim. McGlynn & Rackley, supra, at 3. That is why some
researchers advocate for a more accurate term, such as “image-based sexual
abuse.” Id. Regardless of its colloquial designation, the statute clearly could
not achieve its goal if it were restricted to dissemination by current or former
intimate partners or cases where the perpetrator intended to cause harm.

In sum, the statute is narrowly tailored to achieve the State’s
compelling interest in protecting victims from the harm associated with the

public dissemination of private sexual images. This is especially so given the
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exceptions listed in subsection (c), which exempt dissemination for criminal
investigations, to report unlawful conduct, where the images involve
voluntary exposure in public or commercial settings, or for lawful public
purposes. Even if one could hypothesize a scenario in which the statute
penalizes speech that is not exempted under subsection (c) without advancing
the State’s compelling interest, that alone would not demonstrate that the
statute is overbroad. While any statute that regulates speech must avoid
constitutional overbreadth, such concerns “must not only be real, but
substantial as well, judged in relation to the statute’s plainly legitimate
sweep.” Broadrick, 413 U.S. at 615. Because the statute serves a compelling
government interest and is narrowly tailored to that interest, it survives

strict scrutiny under the First Amendment.
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CONCLUSION

This Court should reverse the judgment of the circuit court.

January 29, 2019
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DIRECT APPEAL TO THE SUPREME COURT OF ILLINOIS
FROM THE CIRCUIT COURT
OF THE TWENTY-SECOND JUDICIAL CIRCUIT
McHENRY COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS, )
)
Plaintiff, )
)
V. ) No. 16 CF 935
)
BETHANY AUSTIN, ) The Honorable
) Joel D. Berg
Defendant. ) Judge Presiding.

NOTICE OF APPEAL

An appeal is taken from the order or judgment described below.

(1) Court to which appeal is taken: Illinois Supreme Court

(2) Name and address of appellant’s attorney on appeal.

Name: The People of the State of Illinois
Address: Garson Fischer

Assistant Attorney General
100 West Randolph Street, 12th Floor

Chicago, Illinois 60601
Email: gfischer@atg.state.il.us

(3) Date of judgment or order: August 8, 2018

(4)  If appeal is not from a conviction, nature of order appealed from: Opinion
declaring 720 ILCS 5/11-23.5(b) unconstitutional.
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(5) A copy of the court’s opinion is appended to the notice of appeal.

August 15, 2018
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Lisa Madigan
Attorney General of Illinois

/s/ Garson S. Fischer
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Assistant Attorney General

100 West Randolph Street, 12th Floor
Chicago, Illinois 60601
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VERIFICATION BY CERTIFICATION

Under penalties as provided by law pursuant to Section 1-109 of the Code of
Civil Procedure, the undersigned certifies that the statements set forth in this
instrument are true and correct, except as to matters therein stated to be on
information and belief and as to such matters the undersigned certifies as aforesaid
that he verily believes the same to be true.

/s/ Garson S. Fischer
Garson S. Fischer
Assistant Attorney General

A7

SUBMITTED - 3727975 - Criminal Appeals, OAG - 1/29/2019 5:03 PM



123910

CERTIFICATE OF FILING AND SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code of
Civil Procedure, the undersigned certifies that the statements set forth in this
Instrument are true and correct. The undersigned certifies that on August 15, 2018,
the foregoing Notice of Appeal was filed with the Clerk of the Circuit Court of the
Twenty-Second Judicial Circuit, McHenry County, Illinois, and a copy was served
upon the following by email:

Igor Bozic

Koch Law Group

526 Market Loop, Suite D

West Dundee, Illinois 60118

(847) 844-0698

1gor@westdundeelaw.com
/s/ Garson S. Fischer
Garson S. Fischer
Assistant Attorney General
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Fn the Qlltmut Court for the 22™ Efuhmal Qlltmut

McBenry Qlluuntp, Ilinois

It

No. 16 CF 935

PEOPLE OF THE STATE OF ILLINOIS, i‘
' : Plaanzﬁ,

‘1

vs. |
: |
BETHANY AUSTIN, . i;
' Defend%nt.
ORDER S
People are—in increasing numbers—using their cell phones{ to
record nude or sexually explicit photos and videos that are, in turn,
shared with their lovers. But when a given relationship goes south
as most do, those pictures and videos remain in the hands of the‘ex
Some spurned lovers lash out by posting the videos and p1ctu;es
on the Internet for all to see, including family, friends, and prospec-
tive employers. It's sometimes called revenge porn, which has a
better ring than the more accurate non-consensual dissemination of
sexually explicit images. Whichever you call'it, more than three
dozen states have made it a crime. Illinois is one of those states. ‘

More than three years ago, Illinois enacted the Non—consensual

Dissemination of Private Sexual Images statute. 720 ILCS 5/11- 23 5.
* Rather than target disgruntled ex-boyfriends posting nude i unages
on the Internet, though, the General Assembly enacted a statute
that criminalizes all manner of dissemination of all manner of nude
~or sexually explicit pictures and portrayals for any purpose what—

soever. “'
C L

The questlon presented is whether such a broad statute is com-
patible with due process, equal protectlon and free speech. 1}

L Facts . ;1-
B
f
Bethany Austin is charged in a one-count indictment with v1o-
lating the Non-consensual Dissemination of Private Sexual Images

statute. 720 ILCS 5/11-23.5(b). She filed a Motion to Dlsnussym :

i j
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which she argues the statute is unconstitutional both facially and as
applied to the facts in her case. She never develops an as- apphed
- argument, though, so it's not addressed here. : ‘\

‘1
Notice of Ms. Austin’s Motion was given to the Illinois Attorf\ey
General. Seelll. S. Ct. Rule 19. The Attorney General has thoroughly

briefed and argued the issues raised in the Motion. . \‘

Ms. Austin’s Motion alleges numerous facts not already of #ec-
ord in the case. But this she may do—even if the Motion only raises
issues of law —and the State’s failure to admit or deny those allega-
tions results in them being accepted as proven for purposes of ‘i[the
Motion. See 725 ILCS 5/114-1(c)(stating that “[i}f the motion [to dis-
miss] alleges facts not of record in the case the State shall fﬂe‘
answer admitting or denying each of the factual allegations of F1e
motion”). Regardless of whether admitted or denied, only properly

pled, relevant factual allegations are considered. ;‘

The State filed a Response in support of the statute’s constitu-
tionality. The State also raises numerous factual allegations not of
record in the form of anecdotal evidence found on various websites.
Because not denied by Ms. Austin, those factual allegations will
also be addressed. [

1\
The facts are simple. Ms. Austin dated Matthew for more tt‘lan

seven years. She, her three children, and Matthew lived together
Though Matthew was a self-confessed serial womanizer, Ms. Aus-
tin loved him and believed he was bemg faithful. They were En-

gaged to be married. |

Matthew’s use.of Apple products proved to be the couple’s 1‘11'1-
doing. All data sent to.or from Matthew’s iPhone went to h1s
iCloud, which was in turn connected to Ms. Austin’s iPad. As a‘re-
sult, all texts sent by or to Matthew’s iPhone automahcally showed
up on Ms. Austin’s iPad. Matthew was aware of this data sharmg
arrangement and could have ended it at any time. But he didn’t,
which is how Ms. Austin found out about Matthew’s relahonshlp
with Elizabeth. J

One day, text messages between E]izabeth and Matthew pop}:j;ed
up on Ms. Austin’s iPad. Some of the texts included nude photos of
Elizabeth. Three days later, both of them aware Ms. Austin hadtre-
ceived the pictures and text messages on her iPad, Matthew a‘nd
Elizabeth again texted each other. “Is this where you don’t want to
message [because] of her?” Elizabeth asked. Matthew replied, ”No

I'm fine. [SJomeone wants to sit and just keep watching want [szc]
'I'm doing I really do not care. I don't know why someone would
|
1
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wanna put themselves through that.” Elizabeth texted, “I don’ t ei-

ther. Sooooo00o0 baby ... ." ;
The wedding was called off and Ms. Austin and Matthew s;‘ient

the next three months trying to repair their relationship. The coun-

seling didn’t take, though, and they broke up. Matthew wante“‘d to
tell family and friends the split was mutual; Ms. Austin wanted to
tell the truth. Matthew beat her to the punch by telling everyone
they split because Ms. Austin was crazy and no longer cooked or

did chores around the house. . ,}

In response to Matthew’s claims, Ms. Austm wrote a letter x‘mth
her version of events. In support, she attached to the letter four of
the naked pictures of Elizabeth and copies of the text messages be-
tween Matthew- and Elizabeth. The record doesn’t specify | how
many copies of the letter went out and to whom they were sent1 But
at least one person—Matthew’s cousin—received the letter, the

texts, and the pictures. ﬁT

: ‘Upon hearing from his cousin, Matthew reported the lettet" and
its contents to the local police. Investigation commenced, and ‘fEhz-
abeth was interviewed. At first, Elizabeth said she was concerned
about Ms. Austin’s actions, and she would consider signing a crlm-
inal complaint. When next interviewed, she said the pictures; Twere
private and only intended for Matthew to see. Yet Elizabeth adrmt-
ted both she and Matthew “were aware of the iCloud 1ssue but
thought it had been deactivated at the time she sent the plctures '
Still, Elizabeth never asked Ms. Austin to delete or otherw1se dis-
pose of any of the nude pictures. J‘\

Because she mailed the nude pictures of Elizabeth, Ms. Austm is

charged with v1olat1ng the Non-consensual Dissemination st;fltute
\

IL Analysis “

Ms. Austin raises three challenges to the Non-consensuai"l Dis-
semination statute. First, she claims the statute offends the Due Pro-
cess Clauses of the United States Constitution and the I]]msz Con-
stitution because it doesn’t have an adequate mens rea elemer}t uU.S.
CONST. Amend. XIV § 1; ILL. CONST. OF 1970 Art. I § 2. Second, she °
claims the statute violates the Equal Protection Clause of the Fed-
eral Constitution. U.S. CONST. Amend. XIV § 1. Third, she “clauns
the statute is a content-based restriction of speech in v101at10n of the
Federal and State Constitutions. U.S. CONST Amend. I; ILL. CONST
OF 1970 Art. 1§ 4. ‘ |-
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A. Initial Con51deratlons ‘{

Two steps precede the constitutional analyses Step one, clon-
strue the Non-consensual Dissemination statute. After all, “a court
cannot determine whether the statute reaches too far without ﬁrst
knowing what the statute covers.” People v. Minnis, 2016 IL 19563 q
25. Step two, determine whether Ms. Austin’s alleged conduct v1o-
lates the statute as construed. If her conduct doesn’t offend the stat-
ute, the court need not reach the constitutional issues. See, e.g., 1(Peo-
ple v. Lee, 214 T11.2d 476, 482 (2005)(courts should avoid addressing

- constitutional issues where the case can be decided on' other

grounds). \‘
1. Statutory Interpretation
The Non-consensual Dissemination statute reads as follows:

§ 11-23.5. Nonconsensual dissemination of private sexual im-
ages.

(a) Definitions. For the purposes of this Section: -

|
v/ 1 “-

“Computer”, “computer program”, and “data” have the mean-
ings ascribed to them in § 17-0.5 of this Code. ' \“

“Image” includes a photograph, film, v1deotape, digital record-
~  ing, or other depiction or portrayal of an object, lncludlng\a hu-
. w ,

man body. ‘1

“Intimate parts” means the fully unclothed, partially unclothed
or transparently clothed genitals, pubic area, anus, or if the per-
son is a female, .a partially or fully exposed nipple, lncludlng ex-

posure through transparent clothing. 1;

“Sexual act” means sexual penetration, masturbatlon, or sexual
activity. ‘ y

“Sexual act1v1ty” means any: . 1

(1) knowing touching or fondling by the victim or another
person or animal, either directly or through clothmg, of
~ the sex organs, anus, or breast of the victim or another '
person or animal for the purpose of sexual granf;cahon
or arousal; or ~ - .
(2) ‘any transfer or transmission of semen upon any i)art of
. the clothed or unclothed body of the victim, for.the pur-
pose of sexual gratification or arousal of the v1ct1m or
another; or j
(3) an act of urination within a sexual context; or ‘l
(4) any bondage, fetter, or sadism masochism; or

Al2
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(5) sadomasochism abuse in any sexual context. o

(b) A person commits non-consensual dissemination of priYate

sexual images when he or she: : \i

. .
(1) Intentionally disseminates an image of another person:
(A) who is at least 18 years of age; and !
(B) who is identifiable from the image itself or mfor-
‘mation dxsplayed in connection with the i unage
~and |
(C) who is engaged in a sexual act or whose mtrmate
parts are exposed, in whole or in part; and ii
(2) obtains the image. under circumstances in which a‘) rea-
sonable person would know or understand that the im-
age was to remain private; and U A
3) knows or should have known that the person in the im-
age has not consented to the dissemination. “;
|
(c) The followmg activities are exempt from the provrs1ohs of
this Section: ‘a
. .

(1) The intentional dissemination of an image of anl‘other
identifiable person who is engaged in a sexual (‘éct or
whose intimate parts are exposed when the dlsserxuna-
tion is made for the purpose of a criminal investigation
that is otherwise lawful. - 4[

(2) The intentional dissemination of an image of ahother
identifiable person who is engaged in a sexual ;/act or
whose intimate parts are exposed when the dissemina-
tion is for the purpose of, or in connection with, the re-.
porting of unlawful conduct. ‘I‘

(3) The intentional dissemination of an image of another
identifiable person who is engaged in a sexual \act or
whose intimate parts are exposed when the images in-
volve voluntary exposure in public or commercr‘al set-
tings. ' »

(4) The intentional dlssermnahon of an image of another
identifiable person ‘who is engaged in a sexualJ act or
whose intimate parts are exposed when the dlssernma-

t10n serves a lawful pubhc purpose |
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(d) Nothing in thls Section shall be construed to impose hablhty

upon the following entities solely as a result of content or

information provided by another person: - ‘\

(1) an interactive computer service, as deﬁned in 47 U, S C.
230(f)(2); v

(2) a prov1der of public mobile services or private rad_10 ser-
vices, as defined in § 13-214 of the Public Utilities Act or

(3) a telecommunications network or broadband prov1der
\

(e) A person convicted under this Section is subject to the forfel-
ture provisions in Article 124B of the Code of Crlmmali‘ Pro-
cedure of 1963 i‘

|

\

\

63) Sentence Non-consensual dissemination of private seXual

- images is a Class 4 felony. \“
720 ILCS 5/11-23.5. Enacted with an effective date just over ‘rthree

years ago, no case has yet been reported from the Illinois App‘ellate

Court or Supreme Court mterpretmg the statute. “\

. When construing a statute, the court’s main goal is to determme
and give effect to the General Assembly’s intent. Minnis at‘ q 25.
Though many factors apply, which will be addressed as they arise,

“[t}he most reliable indicator of legislative intent is the Ianguage of -
the statute, given its plam and ordinary meaning.” Id. Most im-
portantly, the court is obligated, when reasonably possible, t fo con-
strue the statute in a manner that upholds the statute’ s constltu-

tional validity. People v. Relerford, 2017 TL 121094  30. (Relerford .

As its title suggests, the statute is aimed at prohibiting the dis:
semination of sexually explicit images of another without that other
person’s consent. The slang term for it is revenge porn, thou‘gh nei- -
ther revenge nor any other motivation is mentioned in the statute
Stereotypical revenge porn scenarios involve a couple usmg their
cell phone to record their sexual congress or one sending naked pic-
tures to the other via phone, tablet, or computer. Both parhc1pants
undoubtedly hope at the time the images are created that the other -
will never share them with the world. Yet when their relatuonshlp
ends, they are frequently posted on the Internet for the world to see.
The person depicted is often 'embarrassed and sometimes the vic-
tim of harassment, stalking, threats of sexual assault, lost employ-
ment, and so on. These are very real and serious rarmﬁcatmns, and
the majority of victims are female. Andrew Koppelrnan /rRevenge

\
]
!

i
|
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Pornography and First Amendment Exceptions, 65 EMORY L.J. 661 §61
(2016). ' . |

To address these concerns, Sen. Michael Hastings mtroduced
Senate Bill 2694. The original legislation was aimed mostly aththe
stereotypical scenarios: It “[p]rovide[d] that a person who know-
ingly places, posts, or reproduces on the Internet a photograph
‘video, or digital image of a person in a state of nudity, ina state of
sexual excitement, or engaged in any act of sexual conduct or se3|<ual
penetration, without the knowledge and consent of that person, is
guilty of a Class 4 felony.” 98" General Assembly, Bill Status of SB
2694, Illinois General Assembly, hitp://www.ilga.gov/legisla-
tion/BillStatus.asp?GA=98&DocTypelD=5B&DocNum=2694
&GAID=12&SessionID=85&LegID=78395 - (last visited ]uly 19,
2019). Many amendments were proposed: an intent to inflict emo-
tional harm element; a definition of dissemination consistent iwth
widespread public release; and the limitation to only images pon-
sisting of photographs, videos, and digital images. Id. Most obvi-
ously discarded on the road from original proposal to-enacted stat-
ute was any reference whatsoever to the Internet. Id. So it’s obv’llous
the finished product—the statute ultimately enacted—ls almed at

far more than the stereotypical revenge porn scenarios.

~ To prevail under the Non-consensual Dissemination s"tatutél, the
State must prove beyond a reasonable doubt eight elements. Those
are that the defendant (1) intentionally (2) disseminated (3) an im-
age of another person who was (4) at least 18 years old, (5) 1de%t1f1-
able from the image itself or from information displayed in comnec-
tion with the image, and (6) who is engaged in a sexual act or whose
intimate parts are exposed in whole or in part; and (7) the defend-
ant obtained the image under circimstances in which she should
have reasonably known or understood the image was to remain
private; and (8) the defendant knew or should have known the per-
son in the image has not consented to the dissemination. 720|ILCS
5/11-23.5(b). Many of these elements are straightforward, but a few
need to be fleshed out. :
The first, third, fourth, fifth, seventh, and eighth elements are
simple. The first element, “intentional” is defined by statutg 720
ILCS 5/4-4; the third, fourth fifth, sixth,! seventh, and elght}r ele-

ments mean what they say. :

|

. Under 720 ILCS 5/11- 23 5(a)(4), sexual activity mcludesJ ”any
bondage, fetter, or sadism masochism”, but has no reference to a
sexual context. So all photographs showing someone fettered orin
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A glitch arises in the second element, which requires dissemina-
tion. According to the dictionary, something is disseminated When
it is scattered widely or promulgated. Disseminate, THE AMERICAN
HERITAGE DICTIONARY (2™ college ed. 1985). According to the State
though, dissemination occurs if the image is shared with only‘one
additional person. So in the State’s view, if Jane emails a naked
selfie to her boyfriend John, then he disseminates the image V\jzhen
he shows it to his best friend Paul. But showing the picture to‘ one
person is not scattering it widely, though it can have that effect if
Paul gets a copy and forwards the copy to a friend who forwards a
copy and so on. The State’s urged reading of the statute is thus con-
sistent with the leglslatlve intent and also explains why the orlgmal
definition of dissemination and the requirement that the i unage be
posted on the Internet disappeared during the legislative process

. The General Assembly wanted the statute to cast a wide net. ﬁ

‘Finally, the statute does not prohibit all dissemination of all
nude or sexually explicit images. The statute lists four exernpt ac-
tivities. 720 ILCS 5/11-23.5(c). All four exemptions are afﬁrmatlve
defenses to the charged elements set forth in 720 ILCS 5/11- 23 5(b).
People v. Tolbert, 2016 IL 117846 | 14 (noting that exemphorfs not
descriptive of the offense need not be alleged in the complaiIf“t and
[

proven by the State; they are affirmative defenses). |
2. Statutory Application to the Facts Here ;

. )
Based even on her version of events, ajury could find Ms. Austm

guilty of violating the Non-consensual Dissemination statute. She
(1) intentionally (2) mailed to Matthew’s cousin (3) four ph(ftos of
Elizabeth. In each of the photos, Elizabeth (4) is at least 18|years
old, (5) can be identified from each photo, and (6) is nude. Further,
because the nude selfies were accompanied by text messages di-
rected at Matthew, (7) Ms. Austin obtained the photos under cir-
cumstances in which she should have reasonably known or rinder-
stood they were to remain private between Elizabeth and Matthew.
Finally, (8) Ms. Austin knew or should have known that Elizabeth
had not consented to the dissemination. Malicious and mockmg as
Elizabeth and Matthew’s text exchange may have been three days

&
|
bondage—such as news photos of arrestees and prisoners, historic
photos of slaves, and publicity posters of escape artists—w?uld be
included. This was probably not the General Assembly’s intent, but

it’s not necessary to the analysis here.
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after Ms. Austin got the photos, nothing in those texts can be con-
strued as granting Ms. Austin permission to publish the plctures

~ Because the State can thus prevail in a prosecution, the cons‘qltu-
tional challenges must be addressed.

B. The Due Process Analysis |

Ms. Austin argues that two of the Non-consensual Dlssem;‘ma-
tion statute’s mens rea requirements—those in 720 ILCS 5/1 1-
23.5(b)(2)-(3)—offend due process. Under the challenged prov1—
sions, Ms. Austin can be convicted if, in relevant part, she should
have reasonably known or understood that Elizabeth intended the dis-
seminated images to remain private, 720 ILCS 5/11-23.5(b)(2), rand
she knew or should have known that Elizabeth had not consented to
the dissemination. 720 ILCS 5/11-235(b)(3). The italicized terms,
she argues, don't pass constitutional muster because they const1‘tute
a mere negligence standard. In support, she cites the Illinois Appel-
late Court’s decision in People v. Relerford, 2016 IL. App (15*) 132531

T4 26-33 (Relerford D). |

|
In Relerford I, the Appellate Court reviewed certain prov151ops of
the stalking, 720 ILCS 5/12-7.3(a)(1)-(2), and cyberstalking, 720 ILCS
5/12-7.5(a)(1)-(2), statutes. The challenged provisions allowed . con—
“viction if, in part, the defendant knew or should have known his
-conduct would distress a reasonable person; it was u'relevant
whether the defendant was actually aware his conduct was causing
. distress. Relying mainly on Elonis v. United States, 135 S. Ct. 2001
(2015), the Appellate Court held that the reasonable person sﬁmd-
ard of intent in a criminal case violates the Due Process Clause of
the Fourteenth Amendment to the Federal Constitution, | }‘ U.S.
CONST. Amend. XIV § 1, and struck down the challenged pOI'thI'lS

of the two statutes. Relerford I at 11 27, 31, 33.

Ms. Austin’s due process arguments fail, though The App?Hate
Court’s ruling was appealed to, and affirmed by, the lllm01s Su-
preme Court, but only after the latter expressly rejected the Appel-
late Court’s interpretation of Elonis and its due process ana}ysm
Relerford II at I 19-22. “Contrary to the views adopted by the
[A]ppellate [Clourt,” the Supreme Court wrote, substanbve due
process does not categorically rule out negligence as a pern'u‘sable
mental state for imposition of criminal liability, and Elonis does not

suggest such a categorical rule “Id. at J 22.

In her Reply, Ms. Austin urges the Supreme Court to recon51der
its position. And this the Supreme Court is free to do. But Wess
and until such time as that occurs, Relerford II binds all Illinois trial
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and appellate judges. A negligent mens rea in a criminal statute t-Jhus

satisfies due process. |

C. The Equal Protection Analysis = - [

Ms. Austin next argues the Non-consensual Dissemination $tat-
ute offends equal protection. Under the statute, individuals can be
punished for non-consensual dissemination, but internet service
providers, telecommunications and broadband providers, and‘ the
like are immune from prosecution. 720 ILCS 5/11-23.5(d). In re- -
sponse, the State argues equal protection is not offended because
individuals subject to criminal liability are not similarly sﬂ’uated to
the exempted communications entities. See In re Derrico G., 201‘4 IL
114463 1 92 (noting that equal protection doesn’t apply to class1f1-

cations of dissimilar entities). 3\

~ Neither argument is precisely correct. Ms. Austin a‘i‘guesJ that
she is similarly situated to communications entities because th}e ex-
emption is absolute. In other words, because Verizon is exempt as
a mobile service provider, Ms. Austin claims it cannot be p{:ose-
cuted for violating the statute even if it meets all other elements of
the offense by, for example, intentionally posting nude plctures of
customers on its Facebook page. But that’s not true: The exemption
applies only when dissemination is “the result of content or infor-
mation provided by another person,” 720 ILCS 5/11-23.5(d), aﬂd the
legislative intent seems clear that this applies only to Verizon acting
as the conduit of —rather than active participant in—the prohi?)ited
dissemination. The exemption only extends to the classic revenge
“porn scenario where Verizon can’t be held liable when 1t§ cell
phone service is the unknowing carrier of the nude i Lmages of the-
individual’s girlfriend.

The State, in turn, misses the one situation in which the exiemp-
tions permit something approaching active participation in thﬁe dis-
semination. Communications entities are mere conduits used by in-
dividuals to post revenge porn, the State claims. Ind1v1duals thus
act intentionally when they disseminate the pictures, but commu-
nications entities don’t because they don’t even know they are dis-
seminating pictures. Yet what about the revenge porn web51tes—
and there are apparently dozens of them—who expressly encour-
age non-consensual dissemination in violation of the statute? They
are active participants acting intentionally, and in an arguably far
more egregious manner because their sites may reach mi]lioné Still,
they are expressly exempt as interactive computer serv1ces 720
ILCS 5/11-23.5(d)(1); see also 47 U.S.C. § 230(f)(2) (defmmg mterac-
tive computer service). Ms. Austin is thus correct that some revenge
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porn websites may escape punishment. But that's because{the
United States Congress has preempted the states from punishing
these internet service prov1ders 47 U.S.C. § 230(e)(3). {

The individuals subject to prosecution by the Non-consensual
Dissemination statute are thus not similar to the exempted entmes
Unlike the conduits, individuals charged know the nature of the
images they are disseminating; and unlike the websites, individuals

charged are not exempt from prosecution by Federal preernp’a‘on

The Non- consensual Dissemination statute thus does not v101ate
- equal protection. ’ “
i

D. The Free Speech Analysis B

The main argument—and the one on which both parties focPsed
their attention in their pleadings and during arguments —is tha‘t the
Non-consensual Dissemination statute is an unconsntutlonal ‘\con-

tent-based restriction of speech. |

The First Amendment prohibits any law that abridges the ﬁfree-
dom of speech. U.S. CONST. Amend. 1. The Illinois Consﬁtutj“c)n is
even broader, insuring everyone’s right-to “speak, write, and pub-
lish freely, being responsible for the abuse of that liberty.” ILL.
CONST. OF 1970 Art. I § 4. A violation of the former always consti-

tutes a violation of the latter.
h

Ms. Austin’s argument is in three parts The Non- consensual
Dissemination statute is a content-based speech restriction and thus
subject to strict scrutiny; the statute serves no compelling govern—
ment interest; and even if it does serve a compelling governmmt
interest, the statute is not narrowly tailored to serve that mterest
The statute is thus facially invalid. :

The State responds that Ms. Austin’s argument fails for |three
reasons. The Non-consensual Dissemination statute governs‘ only
speech that constitutes a true threat or fighting words, as a result of
which the governed speech has no constitutional protec’u}on if
that's wrong, then the First Amendment still gives no right to dis-
seminate truly private facts; and if that’s also wrong, then the stat-

ute is narrowly tailored to serve a compelling government mterest
!:

1. Is Speech Restricted? o

The first and miost obvious issue is whether the Non-consensual
Dissemination statute constitutes a restriction of speech. Under the
statute, persons can be convicted for intentionally dlssemxnatmg
prohibited images, which appears to prohibit conduct rather than
speech. But giving someone a picture or video constitutes speech
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within the meaning of the First Amendment if the purpose oflthe
delivery is to provide the recipient with the speech contamed
therein. Bartnicki v. Vopper, 532 U.S. 514, 527 (2001) (noting’ that de-
livery of a tape recording, a handbill, and a pamphlet are all pro-
tected speech when the purpose of delivery is to provide the reqc1p-
. ient with the speech contained within). Prohibiting the de]iveﬁy of
' a nude or sexually explicit picture or video is thus a restrlctlon of
speech. See United States v. Stevens, 559 U.S. 460, 468 (2010) (apply-
ing the First Amendment freedom of speech to a statute barrmg
photos and videos of animal cruelty); United States v. Playboy Enter—
‘tainment Grp., 529 U.S. 803, 811 (2000) (applying the First Amend-
ment freedom of speech to Federal regulations aimed at sex&a]ly
explicit television programming). ‘

The Non-consensual Dissemination statute restricts smec\h ra-
ther than conduct because the purpose of delivery is to prov1de the
audience with the speech contained therein—the nude or sexually

explicit images. : . J

2. Is This A Content-Based Restriction? ‘

|

The next question is whether the speech restriction here 15“ con-
tent-based. A government regulation of speech is content based
where it targets (1) speech defined by specific subject matter (2
speech defined by its function or purpose; or (3) speech restnctlons
that appear content-neutral, but cannot be justified without regard
to the content of the regulated speech. Reed v. Town of Gilbert, 135 S.
Ct. 2218, 2227 (2015). The first type—speech defined by spec1f1c
subject matter —is the easiest and most common, and it’s apphcable

here. : : \

In Rzed the town's ordinance “identifie[d] various categones of
signs based on the type of information they convey, then| sub-
ject[ed] each category to different restrictions.” 135 S. Ct. at{ 2224,
Ideological signs, for example, could be twenty square feet in area
and placed in all zoning districts without time limit, but péhﬁcﬂ
signs could only be sixteen square feet in area if placed on re'[siden-

~ tial property and couldn’t be in place for more than seventy -five
days. Id. at 2224-25. The District Court and the Court of Appeals
found the sign ordinance content-neutral —and upheld its constitu-
tionality —because enforcement required no inquiry into the sub- .
stance of the ideologies or politics being advanced; the ord}mance
treated communists and conservatives alike. Id. at 2226. The Su-
preme Court disagreed with the content-neutral categorization. Be-
cause the ordinance created sign categories based on subject #r\aﬁer

C

|
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and then treated the categories differently, the Court held the ordi-
nance imposed a content-based regulation of speech. Id. W
Similarly, the regulation in Playboy Entertainment was a conf;ent-

based restriction because it targeted only sexually explicit mov1es
rather than all movies. 529 U.S. at 811.

Likewise, the criminal statute in Stevens was a content-baseg re-
striction because it prohibited only photos and videos deplchné an-
imal cruelty rather than all photos and videos. 559 U.S. at 468. ‘

!
Similarly, the Non-consensual Dissemination statute is a con-

tent-based speech restriction because it doesn’t target all plctures

videos, depictions, and portrayals, but only those showmg nudlty
or sexual activity. :

. 3. Is The Targeted Speech 'Protected?

)
|
3

But as the State points out, not all content-based restrictions‘1 trig-
ger First Amendment protections. Categories of unprot%acted
speech include “obscenity, defamation, fraud, incitement,w and
speech integral fo criminal conduct.” Stevens, 559 U.S. at 468- 6‘9 (ci-
tations omitted). The parties agree that the images proh1b1ted by
the Non-consensual Dissemination statute don’t fit into any of
those unprotected categories—the most notable for purposes here
being the obscenity category. See, e.g., Miller v. California, 413 US.
15, 24 (1973)(defining obscene speech as that which, when taken as
a whole, appeals to the prunent interest, portrays sexual activity in
a patently offensive way, and has no serious literary, artistic, poht-

ical, or scientific value).

The State alleges, however, that the prohibited images are con-
stitutionally unprotected true threats or fighting words. The State
isn’t clear which applies because it conflates two distinct categones
of unprotected speech Speech “qualifies as a true threat if it con-
tains a ‘serious expression of an intent to commit an act of unlawful
violence.”” Relerford I, 2017 IL 121094 q 37. Fighting words, on the
other hand, are “those personally abusive epithets which, when ad-
‘dressed to the ordinary citizen, are, as a matter of common
knowledge, inherently likely to provoke violent reaction.” Cohen v.
California, 403 U.S. 15, 20 (1971). The former threatens violence on a
listener or third party, while the latter provokes a violent re‘acnon
by the listener or third party. Credibly threatening to murder or
beat someone is thus a true threat; hurhng racial slurs at a mmonty
constitutes fighting words.
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In support of whichever argument it makes—and the court W1]1

. consider both—the State asserts several unfounded presumptlons
First, the State claims that "the dissemination of sexually exphc1t
images of another without their consent serves no purpose other
than to intimidate the victim.” State’s Response at 10. But that’s‘ de-
monstrably untrue, as the facts here attest. Ms. Austin didn’t L‘dis-
seminate Elizabeth’s nude pictures to intimidate Elizabeth; she did
it to defend herself from Matthew’s slander—to convince fnends
and family that Matthew’s philandering, rather than her alleged
craziness and laziness, was the reason for the couple’s broker‘\[ en-
gagement. And where Matthew had already labeled her crazy,
those photos were arguably the best evidence to end the argument
After all, who would believe the conspiracy theories of a crazywper-
son? Take the more typical scenario, too. A girlfriend texts nude
selfies to her boyfriend who, in turn, shows them to his budthes ‘
The boyfriend has violated the statute, but he did it to brag rather

than to bully. . \

|
Is non-consensual dissemination of prohibited images sometimes
done with the intent to intimidate? Sure. But the statute here

doesn’t require it. . : %

Second; the State alleges non-consensual dissemination of pro-
hibited images ”serves no purpose other than to cause fear and suf-
fering in its victims.” State’s Response at 14. Also untrue. What if
the person depicted is an exhibitionist? They may not have con-
sented, but they’'re not harmed; they’re delighted by the dlssernma-
tion. Or what if the person depicted is deceased? For example‘ John
rummages through Grandma's attic after she dies and comes across
a sketchbook containing nude drawings of Grandma by Grandpa. -
The statutory definition of image includes depictions and po‘thray—
als, which encompass works of art. See Depict, THE AMERICAN HER-
ITAGE DICTIONARY (defining depict as to represent in picture, éculp-
ture, or words). And the sketchbook is hidden in the attic, so the
trier of fact can reasonably infer that Grandma wanted the i images
to remain private and never consented to their release. As a result
if John shows the artwork to other family members, he v1olates the

statute. But how has Grandma suffered where she’s dead? ‘1

f
Again, does non-consensual dissemination of prohibited i images
sometimes cause fear and suffermg To be sure. But again, the statute
nelther inquires into nor requires any such harm.
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a. True Threats “

After asserting the above presumptions, the State cites Virginia
v. Black, 538 U.S. 343 (2003), which illustrates the constitutional ﬁerﬂ
of presumptive harm or purpose. In Black, the Supreme Court Ena-
lyzed a Virginia law that criminalized cross burning with the mtent
to intimidate, but where the mere act of cross burning was przma
facie evidence of intimidation. Id. at 347-48. Cross burning has long
been used to intimidate, as in the case of the Ku Klux Klan burrung
it in the front lawn of a home. Id. at 365. Because of that ”long and
pernicious history as a signal of impending violence,” the Court
wrote, Virginia could constitutionally prohibit cross burning when
done with the intent to intimidate. Id. at 362-63. But presuming in-
tent to intimidate from the mere act of burning a cross is another
thing. ‘ | f

The Virginia statute’s prima facie evidence provision created a re-
buttable presumption that any time a cross was burned it waslwith
the intent to intimidate. Id. at 365. Conviction was thus perrr‘utted
in all cross-burning cases where defendants exercise their consutu-
tional right to not present evidence to rebut the presumption ¢ of i im-
proper purpose. Id. Even where defendants present a defense, the
rebuttable presumption “makes it more likely that the jury w1]l fmd
an interit to intimidate regardless of the particular facts of the case.”
Id. By far the biggest problem with the prima facie evidence prov1—
sion was its infringement on protected speech. To be sure, f‘cross
burning has a long history of being used to intimidate. YetJ, Cross
burning has other purposes, like symbolizing an 1deology‘ —the
Klan burns it at their meetings to symbolize common purpose—
and artistically depicting history, as in the movie Mississippi | ‘Burn-
ing. Id. at 365-66. Both are constitutionally protected uses of Cross
burning that cannot be chilled or stifled, as a result of whleh the

prima facie evidence provision was unconshtutlonal on its face. Id.
|

Sure, Black is distinguishable. Black permits crumnahzmg histor-
ically intimidating speech when done with the purpose to mtmu
date; the Non-consensual Dissemination statute cmmnahzes un-
threatening speech that has no violent history when done f?r any
purpose whatosever. So if it can’t be done in Black, how can it be
done under the statute here? To be sure, disseminating the plctures
can cause the persons depicted to suffer embarrassment and ridi-
cule, but there is no threat of actual and unlawful violence. See, e.g.
Relerford II at ] 38 (pointing out that the State offered “no cogent

argument as to how a communication to or about a person that neg-
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ligently would cause a reasonable person to suffer emotional dlS-
tress . . . constitutes a ‘serious expression of an intent to- comrmt an
_act of unlawful violence’”). Even if suffering embarrassment and
ridicule is sufficient to constitute a true threat, the statute doe”sn t
require proof of intent to inflict that harm. Rather, as the State
points out, the statute presumes ill intent. Under Black, that’ sa .

problem.

Also, ‘as in Black, the Non-consensual Dissemination stajtute
chills protected speech. For example, what if the pictures delpict
sexual activities on school grounds between a principal and her un-
derling —as allegedly occurred in one of the cases cited in the State s
Response—or in the Oval Office between the President of the
United States and his intern? Dissemination of those images would
probably serve “a lawful public purpose” and be thus exempt I‘['rom
criminal liability. 720 ILCS 5/11-23.5(c)(4). Yet the exemption‘s are
affirmative defenses that must be raised by defendants and deemed
applicable by a jury. Tolbert, 2016 IL 117846  14. So.just like the
rebuttable presumption clause in Black, the exemptions here a‘}ren t
raised unless defendants forego their constitutional right to not pre-
sent evidence; juries can still disregard the affirmative defense and
convict based on protected speech; and protected speech will thus

be chilled by fears of prosecution and conviction. E ‘:

The Non-consensual Dissemination statute is not aimed a{ true
threats. If it were, it would be unconstitutional pursuant to Blglzck.
. b. Fighting Words A i
In RA.V. v. City of St. ‘Paul, 505 U.S. 377 (1992), the Supreme
Court considered whether a cross burning statute was constltu-
tional where it was limited to conduct amounting to ﬁghtmg
words. (Maybe this explains why the State conflated the categorles
of true threats and fighting words: Both can apply to the fsame
speech.) Initially, the Court noted that even speech that may be reg-
ulated because of its constitutionally proscribable content 1s not
entu'ely invisible to the Constitution.” Id. at 383. So “[t]he govem—
ment may not regulate use based on hostility —or favormsn‘jn—to-
wards the underlying message expressed.” Id. at 386. For exa{mple,
the government can outlaw slander, but it can’t outlaw only sl“ander
against the government. Id. at 384. Likewise, the St. Paul ordmance
was facially unconstitutional because it didn’t prohibit all ﬁghhng
words, but implicitly targeted only those that “insult, or provoke
violence, ‘on the basis of race, color, creed, religion, or gendé.”’ Id.
at 391. And that is both a content- and viewpoint-based restriction
of speech in violation of the First Amendment. Id. at 391-92. “

|
1
|

. » ’ L
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In RA.V,, the Court also disregarded any distinction betwreen
the type of speech being regulated, on the one hand, and the i m]ury
caused on the other. Justice Stevens’s concurrence asserted that the
challenged ordinance “regulates speech not on the basis of its sub-
ject matter or the viewpoint expressed, but rather on the basis of the
harm the speech causes.” Id. at 433 (Stevens, J., concurring) (empha—
sis in original). But that’'s wordplay, the Court held. What dlffe‘ren-

‘tiates the harm caused by the prohibited speech from the h[arm
caused by other fighting words is the distinctive idea being con-
veyed by the distinctive message. Id. at 392-93. Racial slurs may
'~ cause more harm than insulting your mother, but that's because ra-
cial slurs are a more odious type of fighting words than mother

jokes. }

Though dlstmgulshable much of R.A.V. applies here. F1rst and
‘most obviously, the Non-consensual Dissemination statute Jgioes
not target fighting words. The State claims that because the prohib-
ited images injure the person depicted, they are fighting word%. But
fighting words injure or provoke violence in the audience of the
speech, not the subject of the speech. And the audience—those waho

" seenaked or sexual pictures—are rarely m]ured or incited to v1olent
reaction. : \

Second, even if the prohibited pictures are fighting words ‘they
aren’t always prohibited. Remember, no crime occurred here V‘vhen
Elizabeth first sent the nude pictures to Matthew. So why can Ms.
Austin be prosecuted for defending herself from slander by show-
ing someone Elizabeth’s nude picture, but Elizabeth can’t be | pros- :
ecuted for intentionally disseminating the same picture to Mat—
thew? Or, to change the facts a bit, why can Elizabeth send th‘e pic-
tures to Matthew to attempt to entice him out of his relatlor[1sh1p
with Ms. Austin, but Ms. Austin cannot, upon discovering the pic-
tures, show them to Elizabeth’s husband to shame her into stgying
away from Matthew? This is thus a forbidden v1ewp01nt-based Te-
striction. R.A.V. was clear: The government “has no such authorlty
to license one side of a debate to fight freestyle, while requmr‘lg the

other to follow Marquis of Queensberry rules.” Id. at 392. ‘}

The Non-consensual Dissemination statute is not aiméd at
fighting words. If1t were, it would be unconstitutional pursuant to
RAV. : \;

4. May The State Still Restrict The Targeted Speech?;

Restricting the dissemination of nude or sexual images s’u]_l com-
plies with the First Amendment, the State next argues, because
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those images are not of legitimate concern to the public. In support,
the State equates the statute to the civil tort of public disclosure of

private information. L

In Green v. Chicago Tribune Co., 286 Ill. App. 3d 1 (1¢ Dist. 19‘96)
the Appellate Court discussed the public disclosure tort. To preva11
the plaintiff must prove the defendant (1) publicized (2) the plam-
tiff's private, not public, life, and that the matter publicized was 3)
highly offensive to-a reasonable person and (4) not of legltlmate
public concern. Id. at 5. Thus, the Chicago Tribune could be held
liable for entering a dying child’s hospital room without perrms—
sion, photographing his dead body, overhearing his mother V\‘Thls-
per her last words to him, and subsequently publishing the pictures

and the mother’s last words in its newspaper. Id. at 12-13. “

Compare those tort elements to the Non-consensual D1ssemma-.
tion statute. The tort requires broad dissemination to the pubhc at
large, RESTATEMENT (SECOND) OF TORTS § 652D comm. a, orito a
group with a special relationship to the plaintiff, like all fellow\ em-
ployees. Miller v. Motorola, Inc., 202 111. App. 3d 976, 980-81 (1=t Dist.
1990). In Green, for example, the pictures and last words were pub-
lished in a newspaper with massive circulation, which was sjufﬁ-
cient to meet the first tort element. 286 Ill. App. 3d at 6. The statute
here, on the other hand, requires only dissemination to one person

Second, the fourth tort element expressly excludes matters of
public interest. Green, 286 Tll. App. 3d at 5. The burden is thus on
the plaintiff to negate dissemination for a public purpose. The\ stat-
ute here makes public purpose an affirmative defense, though
| which shifts the burden of proof to the defendant.

Third, and most obvious, the tort only results in a money judg-'
ment for broadly publishing private facts. The statute here permlts

imprisonment for showmg one person a picture.

- The State also cited Gilbert v. Medical Economics Co., 665 F. 2d 305
(10* Cir. 1981), the facts of which undermine the State’s posmon In
Gilbert, the plaintiff was a doctor whose name, photograph and
other personal facts were published as part of an article abouyt two

~ cases in which the doctor appeared to have committed malpractlce
~ Id. at 306-07. Though the 10% Circuit held that non- newsworthy pri-
vate facts are not protected by the First Amendment, newsworthy
private facts do enjoy such protections. Id. at 308. And, as relevant
here, the court noted that the plaintiff's photograph ”strengthened
the impact and credibility of the article,” id., just as Ms. Austm s
dissemination of Elizabeth’s texts and pictures undoubtedly
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proved to all recipients that Matthew had lied about the causeT of
the break up. A picture is, after all, worth a thousand words. |

Green, Miller v. Motorola, and Gilbert all relied on the tort of pxl.lb-
lic disclosure of private information as proposed in RESTATEMENT '
(SECOND) OF TORTS § 652D (1977). A quick look at § 652D demon-
strates the tenuous nature of using a civil tort to validate a cnmmal
statute. “This Section provides for tort liability involving a ]udg-
ment for damages for publicity given to true statements of fact,” “the
Special Note reads. “It has not been established with certainty that
liability of this nature is consistent with free- -speech and free- press
provisions of the First Amendment to the Constitution.” Id. This
uncertainty is exacerbated where the Supreme Court has d;i;sa-
vowed any notion that its proscription of limited areas of speecl['l—
like fighting words and true threats—establishes “a freewheelmg
authority to declare new categories of speech outside the scope of
the First Amendment. Stevens, 559 U.S. at 472. So if a type of
speech—like showing someone truthful, if private, nude or sexual

- images—is not already proscribed, it's not likely to be proscnbed '
anytime soon. J

To the contrary, the Supreme Court Court has repeatedly\re-
fused “to answer categorically whether truthful publication may
ever be punished consistent with the First Amendment.” Bartmckz
532 U.S. at 529. The Court has, however, consistently refused to rec—
ognize a privacy restriction on truthful speech. In Florida Star v.
B.J.F., 491 U.S. 524, 527 (1989), a Florida rape shield law made it
unlawful for a newspaper to print or publish the name of a sex as-
sault victim. Id. at 526. A newspaper trainee lawfully obtamed an
unredacted police report of a rape. Id. at 527. The newspaper
printed a brief article about the incident, including the victim’s full
name. Id. The victim sued under the rape shield law; the newspaper
defended by claiming the imposition of sanctions under the law‘ of-
fended the First Amendment. Id. at 528. The trial judge denied. the
newspaper’s motion for directed verdict, holding the statute str}lck
an appropriate balance between the victim’s privacy rights andthe
First Amendment rights at issue. Id. The judge then directed verdict

- against the newspaper and in favor of the victim on the 1ssue of
liability. Id. at 528-29. The Florida Appeals Court affirmed; the State
-Supreme Court denjed discretionary review; and the United Stalltes
Supreme Court reversed. Id. at 529. “[W]here a newspaper has pub-
lished truthful information which it has lawfully obtained, puni‘sh-
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ment may lawfully be imposed, if at all, only when narrowly |tai- .
lored to a state interest of the highest order;” and that wasn’t pre-

sent in the case. Id. at 541. ' ;‘

Nor is Florida Star an outlier. In Cox Broadcasting Corp. v. Cohn,
420 U.S. 469 (1975), the Court reversed a civil damages aw{a.rd
agamst a newspaper that had published the lawfully obtamed
name of a rape-murder victim. In Oklahoma Publishing Co. v. Okla- '
homa County District Court, 430 U.S. 308 (1977), the Court found un-
constitutional a trial court’s order prohibiting a newspaper &Om
publishing the name and photograph of a child involved in a jdve—
nile proceeding. In Smith v, Daily Mail Publishing Co., 443 U. S‘ 97
(1979), the Court found unconstitutional the criminal prosecupon
under a state statute of two news agencies that had lawfully )ob-
tained, and then published, the name of a juvenile court defendant.
Finally, in Bartnicki, 532 U.S. at 517-18, the Court held that the Flrst
Amendment precluded civil liability for breach of privacy where a
- radio station broadcast tapes of illegally intercepted cell phone ¢ con-
versations concerning a matter of public interest where the radlo
. station, though aware of the illegal interception, was not party to
any illegal activity. : \‘

The Court has thus invalidated a string of laws protectmg “ the
privacy of rape victims, juveniles, and those illegally spied upon
How is Elizabeth’s privacy interest in a nude image she created and
initially disseminated more sacrosanct than a rape victim’s privacy
mterest" , j‘

" The Court has thus far only recognized limited civil recourse,
which highlights the constitutional infirmities of the Non—consgn—
sual Dissemination statute. In Cohen v. Cowles Media Co., 501 U.S.
663, 665 (1991), the Court held the First Amendment didn’t pre-
* clude suing a newspaper under a theory of promissory estoﬁ;pel‘
where the newspaper breached its promise to keep an mformant’ s
name private in exchange for information. The reasoning was srlm-
ple: Laws of general application don’t violate the First Amendment
just because they have an incidental effect on reporting the nqws
Id. at 669. Same goes for speech restrictions, where “burning a flag
in violation of an ordinance against outdoor fires could be punish-
able, whereas burning a flag in violation of an ordinance aga‘r‘inst
dishonoring the flag is not.” R.A.V., 505 U.S. at 385. But suing -~-or
prosecuting —based on contract theory requires proof of a meetmg
of the minds or detrimental reliance on a promise of privacy. That's

not required by the statute here.
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:
Take away the tort justification and what's left is the State’ s\ ar-
gument that “the First Amendment tolerates the regulation of ‘;the
public disclosure of private information where that mforma’aon is
not of legitimate concern to the public.” State’s Response at 14. But
the whole point of the First Amendment is that the government

doesn’t get to decide what speech is important and what isn't.

There is no “test that may be applied as a general matter to pex‘ijmit
the Government to imprison any speaker so long as his speech is
deemed valueless or unnecessary, or so long as an ad hoc calculus
of costs and benefits tilts in a statute’s favor.” Stevens, 559 U. S. at
471. After all, “[m]ost of what we say to one another lacks rehgxé)us
political, scientific, educational, journalistic, historical, or arnsuc
value’ (let alone serious value), but it is still sheltered from Govem-

ment regulation.” Id. at 479 (emphasis in original). . “

The speech targeted here enjoys First Amendment protections.

5. Content-Based Free Speech Analysis }

“Content-based laws— those that target speech based on its com—
municative content—are presumptively unconstitutional and l[nay
be justified only if the government proves that they are narrowly
tailored to serve compelling state interests.” Reed, 135 S. Ct. at 2226
This is usually referred to as strict scrutiny. And the State argues
the Non-consensual Dissemination statute survives strict scrutiny.

a. Is There A Compelling Interest? ,

The State. claims the Non-consensual Dissemination staitute
serves a “compelling government interest in protecting the health
: and safety of the victims.” State’s Response at 16. In support‘ the
| : State cites New York v. Ferber, 458 U.S. 747 (1982), in which the State
claims the United States Supreme Court “held that content-based '
restrictions on child pornography satisfy strict scrutiny.” State's ? Re-
sponse at 17. But that's wrong. In Ferber, the Court never reached a
strict scrutiny analysis. Rather, the Court held that—like }true
threats, fighting words, and obscenity already discussed above—
child pornography is not entitled to First Amendment protec’aon

Ferber, 458 U.S. at 765. i

In Ferber, the Court cited five reasons why child‘pomograéphy
didn’t merit First Amendment protection. First, states have long
been recognized as having a compelling interest in protectmé the
physical and emotional well-being of minors, and using chlldre[n as
the subjects of pornography harms their physiological, emotional,
and mental health. Id. at 756-58. Second, the distribution of Chlld

pornography is intrinsically related to the sexual abuse of minors
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in two ways: One, it creates a permanent record of their abuse; and
two, the production of child pornography, and thus the abuse% of
the minors depicted, will continue if distribution is not prohibited

and prevented. Id. at 759-61. Third, by taking away the econm‘::mc
motive for producing child pornography, the abuse of the chﬂdfen
involved in its production ends. Id. at 761-62. Fourth, “the valuf of
permitting live performances and photographic reproductions of
children engaged in lewd sexual conduct is exceedingly modef‘st.”
Id. at 762. If needed for artistic purposes, the Court noted, someone

over age 18 could be used. Id. at 763. Fifth, “because it bears so hg‘Jav-
ily and pervasively on the welfare of children engaged in its pro-
duction,” finding no First Amendment protection for child porﬂog-
raphy is compatible with the Court’s ]urlsprudence on proscnbed
speech. Id. at 763-64. ' ?\

None of those justifications apply here. First, no minors are pro-
_tected by the Non-consensual Dissemination statute, which| ex-

pressly.applies only to those pictured who are over 18 years of age.

720 ILCS 5/11-23.5(b)(1)(A). The compelling government mtere‘st in

preventing the exploitation of minors—those who by legal deﬁm
tion need protection from exploitation —doesn’t extend to prevent-
ing exploitation of adults. - A f

Second, the non-consensual dissemination of prohibited ilhjg‘ages
under the statute is not intrinsically tied to the production of those
images. Child pornography cannot be produced without abusing a
child; child pornography can thus be banned so children don’tj‘fr suf-
fer abuse in its production. The images at issue under the statute, ‘
though, are willingly produced by consenting adults. |

Third, there is no economic motive targeted by the Noni‘!con-
sensual Dissemination statute. Rather, the State argues, the -
statute is directed at dissemination motivated by revenge, in-
timidation, or humiliation—though no such illicit motivatién is
mentioned in, or required by, the statute. ‘{

Fourth, sexually explicit pictures of children are far defe‘rent
from sexually explicit pictures of adults. The Court has re;“)eat-

- edly held that, where the subjects are adults, non-obscene nude
or sexually explicit photos, videos, drawings, paintings, and the
like enjoy the full protection of the First Améndment. Playboy
Entertainment Group, 529 U.S. at 811 (where sexually explicit
programming wasn’t alleged to be obscene, “adults have al con-
stitutional right to view it” and Playboy has the First Amend

ment right to transmit. 1t)

“.
J

|
|
|
i
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Fifth, the Non-consensual Dissemination statute doesn’t bear
“heavily and pervasively on the welfare of children engaged in
its production.” Ferber, 458 U.S. at 763-64. Again, by its ter[ms
the statute doesn’t apply to children. And prohibiting non-yob
scene nude or sexually explicit images is incompatible with phe
Court's First Amendment jurisprudence on proscribed speech
Miller v. California, 413 U S. at 27 (holding that no one can be prose- ,
cuted for showing obscene materials unless the materials dei)ict

“patently offensive ‘hard core’ sexual conduct specifically defmed
by the regulating state law, as written or construed”). :

Compare Ferber to Ashcroft v. Free Speech Coalition, 535 I‘J S.
234 (2002). In Free Speech Coalition, the Supreme Court exam-
.ined a statute that prohibited sexually explicit images that pur-
ported to depict minors, but were produced without any chﬂdren
Id. at 239. By its terms, the Court noted,.the statute cnmmal-
ized Renaissance paintings depicting scenes from classical my-
thology and movies, “filmed without any child actors, if a jury
believes an actor ‘appears to be’ a minor engaging in actual or
simulated . . . sexual intercourse.” Id. at 241. Neither mvolves
actual chlldren so no children are harmed in producing thellm-
ages. Id. Still, Congress found those materials pose a harm to
children because they may be used to goad children into sexual
activity and they may arouse pedophiles. Id. Yet these proposed
harms, unlike those justifying the proscription in Ferber, sprlng
from the content—rather than the productlon—of the 1mages

- Id. at 242. What’s more, pedophiles may use “cartoons, video
games, and candy [to lure children,] yet we would not expect
those to be prohibited because they can be misused.” Id. at 251

The Court struck down the statute because “[t]he mere tendency
- of speech to encourage unlawful acts is not sufficient reason for

banning it.” Id. at 253.

Ferber and Free Speech Coalition thus illustrate how narrowly the
Supreme Court defines unprotected speech and compelling gov-
ernment interests, which does nothing to save the broadly drafted
statute here. 1

Continuing to insist that the Non-consensual Disseming‘éltion
statute targets revenge porn, though, the State makes unsubst:anti-
ated claims about the effects of the targeted speech. Revenge pom,
the State claims, “creates in its victims a pervasive fear of unlawful
violence, . . . causes significant emotional distress . . ., and can! pose
serious phy51ca1 risks, including suicide, . . . attacks by third partles
who view the disseminated images[, and 1]t has been used to coerce
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victims to endure domestic violence, rape, and unwilling partici‘pa—
tion in the sex trade.” State’s Response at 17. No source is c1ted to
substantiate the existence and extent of these dangers, though. The
claims are little more than speculation. The State has thus ’not
shown “an "actual problem’ in need of solving” and the need to cur-
tail free speech to actually solve the identified problem. Brow? .
Entertainment Merchants Ass'n, 564 U.S. 786, 799 (2011). LegElaFve
and academic predictions of harm do not show a compelling gov-
ernment interest; only unambiguous proof will suffice. Id. at ?;99-
800. ' if

Even if what the State claims is true—many who see the prohib-
ited images will be driven to break the law —that’s nota compell‘jng
reason to ban dissemination of the images. Remember, the claim
that virtual child pornography only “whets the appetites of pedo-
philes and encourages them to engage in illegal conduct,” wes— .
even if true —insufficient justification for a statute. Free Speech Coa-
lition, 535 U.S. at 253. Same here. No one is harmed in the mal%ng
of the images. And if someone is harmed in their dlssermnatlon
then Illinois already has laws purushmg intimidation, extornon,‘ do-

J
mestic violence, sexual assault, eavesdropping, and the like. |

Another problem with the State’s claim that the Non- consensual
Dissemination statute targets revenge porn is that no illicit motive
is required to violate the statute. Remember the fate of the cross
burning statute in Black? 538 U.S. at 365-66 Motive matters when
the government seeks to suppress any speech of any kind. Yet the
statute here wholly disregards motive. So revenge porn— as‘ it's -
commonly understood —is but a small part of the speech targeted
by the statute. i‘
|

Consider actions punishable by the Non-consensual Disserfim‘jna-
tion statute. Here, for example, Ms. Austin is being prosecuted for
sharing pictures she lawfully received to defend herself from slan-
der. She could also be prosecuted, the State contended, for showmg
Elizabeth’s husband the pictures to inform him of the affair. Where
is the government’s compelling interest in restricting speech toy‘per-
mit slander and to shield extramarital affairs? }

Ponder, too, the artistic implications. Those racy plctures
Grandpa drew of Grandma discussed above? The State argued that
disseminating the drawings—including selling them as part of the
estate sale—may violate the statute. Even if Grandpa was Pablo Pi-
casso or—as in the dissemination of the secretly and pnvately cre-
ated Helga Paintings— Andrew Wyeth '
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On the other hand, what if a statute prohibited disseminatioﬁ—
whether by word of mouth or the Internet—of a person’s past s sex- ,
ual promiscuity (President Clinton), criminal record (Pee-wee Her-
mann), racist (Paula Deen) or sexist (Sen. Al Franken) comments,
radical political views (Alger Hiss), or reputation for dishonesty
(Pre51dent Nixon)? Millions have suffered embarrassment, huxmh
ation, job loss, and social ostracism when their secrets got out, |
the First Amendment protects the right to truthfully spread those
secrets, even if the subject isn’t already famous. The government
likewise, has no compelling interest in shielding those secrets from
employers and neighbors. How is revenge porn any dlfferent?ﬂBe-

cause it is pictorial and thus more convincing than a whisper? |
I

By not also outlawing oral or typewritten dissemination of fp:i-
vate secrets; however, the Non-consensual Dissemination statute is
underinclusive, which belies its claimed justifications. In Brown,!‘564
U.S. at 789, the state banned children from purchasing violent video
games. The state claimed the ban served a compelling interest in
preventing the harm caused to minors by violent video gamesé. Id.
at 799. But the state didn’t ban oft-violent “Saturday morning “‘car-
toons, the sale of games rated for young children, or the dlstnbu-
tion of pictures of guns.” Id. at 801-02. That alone was suff1c1ent to
defeat the statute because “[u]nderinclusiveness raises senous
doubts about whether the government is in fact pursuing the mter-
est it invokes, rather than disfavoring a particular speaker or v1ew-

point.” Id. at 802. : 1;

. The same applies to the statute here. If the government has a
compelling interest in prohibiting the dissemination of nude or sex-
ually explicit images by one party in a relationship, then the gov-
ernment should also prohibit that party from orally desalbmgrbe
it bragging or belittling—the other partner’s nude image or %helr
sexual activities together. Words are, after all, an audible deplctlon

The State thus offers no compelling justification for the Non- con—
sensual Dissemination statute. _ |

b. Is The Statute Narrowly Tailored? |

Content-based speech restrictions must also be narrowly“ tai-
lored to serve the government’s compelling interest. Reed, 135 S Ct.
at 2231. Turning the requirement on its head, the State clauné the
Non-consensual Dissemination statute’s overinclusiveness sup-
ports a finding that the statute is narrowly tailored. ‘
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For example, the State discounts the need for a motive eleni‘ent
because requiring proof that “the defendant intended to cause dlS-
tress to his victim would leave unprotected victims harmed by per-
petrators motivated by a desire to entertain, to make money, or to
gain notoriety.” State’s Response at 18. There are two problems
with that claim. First, the State presumes the person depicted in/the
prohibited image is harmed, but the statute requires no such show-
ing. After all, Paris Hilton’s career only got better after her sexua]ly
" explicit tapes showed up on the Internet. So by not requiring m]ury,
the statute chills speech where no demonstrable or proven harm
occurs. In this way, the statute is overinclusive—and thus not +m-
rowly tailored —because it's preventing speech that doesn't serve
the compelling interest asserted. Brown, 564 U.S. at 804. Second as
in the numerous examples above, the statute also punishes cerﬁtam.
artistic expression and innocent spouses. In Black, 538 U.S. at 365-
66, the Klan could not be punished for burning a cross at one of its
rallies even if a third party inadvertently stumbled across the se‘ene
and was insulted or became fearful; the Klan only violated the !T‘tat-
ute when it burned the cross with the specific intent to intimidate a
third party. Motive mattered because it differentiated between pro-
tected speech and speech with illicit purpose—and the same speech
can be both depending on the motivation. Id. at 366. Again, the état-
ute is overinclusive—and thus not narrowly tailored—becau§:e it
lacks an illicit motive element.

The State also argues that the Non-consensual Dlssermnatlon
statute cannot serve the government’s compelling interest if limited
to offenses only by current and former intimate partners. State’ s Re-
sponse at 19. Curious, since the State relies so heavily on revenge
porn elsewhere only to now discard this, the central feature of re-

- venge porn. The State is right, though: “Friends, co-workers, ;and
strangers can inflict just as much harm by publicly disseminating
private sexual images.” Id. But that assertion only hlghhghts‘ an-
other problem with the statute——lts presumption of privacy. J

Both the State and the Non-consensual Dissemination statute
implicitly presume the person depicted intended the image tc‘g re-
main private. But conviction can occur where the defendant ob-
tains the image under circumstances in which a reasonable pefson
would know or understand that the image was to remain prlvate

-720 ILCS 5/11-23.5(b)(2)(emphasis added). This is rife with prob-

lems.
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One, the statute requires the defendant to speculate on the i inner
thoughts of another—"I wonder . . . did she want me to keep thlS
between us?” Guessing wrong can result in three years in prlson.
[

Two, the statute requires no showing the person depicted actu-
ally wanted the image to remain private; all that matters is whether
a reasonable person would believe they wanted it to remain private.
This, in turn, leads to the default conclusion that of course tfiey
wanted it to remain private, because what reasonable person wants
their naked pictures posted all over the Internet?

Three, the statute presumes a privacy intent where privacy clan-

{
not reasonably be expected. Reasonable expectations of privacy are

thoroughly analyzed in Fourth Amendment jurisprudence, asis hthe
third-party rule. Under the third-party rule, someone who shawres-
information with a third party gives up any expectation of privacy
~ in the shared information regardless of whether she intended the
third party to keep the secret. Carpenter v. United States, 201 L. Ed
2d 507, 523-24 (2018). Applied here, when a girlfriend texts a nude
selfie to a third party—her boyfriend —she gives up all expectatllpns
of privacy in the images. And if she cannot reasonably expect that
the image remain private, then didn’t the act of sharing it in the flrst

place demonstrate she never intended the i image to remain pnvate?

~ The presumption of privacy thus leads to application of the stat— '
ute where no actual intention of privacy exists. As with the pre-
sumption of harm and absence of an illicit motive element, ttus
means the statute is overinclusive and thus not narrowly tailored
to serve only the government’s compelling interest. Brown, 564 U S.
at 804. Nor is the overinclusiveness in combating the government S
claimed compelling interest cured by the underinclusiveness of] the
speech targeted by the Non-consensual Dissemination statute
”Legislation such as this, which is neither fish nor fowl, cannot sur-
vive strict scrutiny.” Id. at 805. !

The exemptions, however, are far and away the greatest coné‘em

© with the Non-consensual Dissemination statute. Remember, four
activities are exempt from the speech criminalized by 720 TEJCS

© 5/11-23.5(b). Those activities include dissemination for a lawful
public purpose, 720 ILCS 5/11-23.5(c)(4), and dissemination of i 1m-
ages involving voluntary exposure in public or a commercial set-
‘ting. 720 ILCS 5/11-23.5(c)(3). Keep in mind, though, the exemp—
tions are affirmative defenses. So unless the State’s evidence raises
the issue, the defendant must present evidence to raise the affu'ma-
tive defense before the burden shifts back to the State to dlsprove
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the affirmative defense by proof beyond a reasonable doubt People

v. Reddick, 123 T11.2d 184, 195-96 (1988). ﬁ

The Non—consensual Dissemination statute thus permits prose-
cution and imprisonment for disseminating for any reason whatso-
ever any nude or sexually explicit image. The State can prosecute
someone for disseminating prohibited images for a lawful pubhc
purpose—like publishing pictures of a politician and his rmstress—
and it’s the speaker’s obligation to present evidence that the dls-
semination was for a lawful public purpose. Woodward and Bern-
stein beware. Ms. Austin beware, too, because it’s left to a ]ury to
decide whether publicly defending yourself from public slander

serves a lawful public purpose. ‘i

Scarier still, prosecution is also possible for disseminating any
picture or video depicting nudity, including a clipping from Play-
boy Magazine or any one of countless movies or programs broad-
cast on Netflix that depict a bare female breast. Keep in mind, Ult 5
the speaker’s—not the government's—burden to present at least
some evidence that the depiction was the result of (1) voluntary‘ ex-
posure (2) in a public or commercial setting. Put another way,/the
statute presumes all nude and sexually explicit images— including
Hollywood movies and famous works of art—are subject to prose-
cution, and it's the defendant’s burden to prove otherwrse

- Using affirmative defenses to avoid broad apphcatlon of the
Non-consensual Dissemination statute—and thereby avoid | re-
stricting protected speech—is fraught with peril because it ch1]]s
speech. In Free Speech Coalition, 535 U.S. at 255, the govermnent de-
fended the statute against an overbreadth challenge by argulng the
affirmative defense in the statute merely shifted to the speaker the
burden of proving his speech was not unlawful. That burden shlft-
ing, the Court wrote, “raises serious constitutional difficulties” be-
cause it commences only “after prosecution has begun, and‘ the
speaker must himself prove, on pain of a felony conviction, that his
conduct falls within the affirmative defense.” Id. And provmg‘ or
even presenting sufficient evidence to raise—the affrrma’ave‘\ de-
fense is no trivial matter: “Where the defendant is not the producer

~ of the work, he may have no way of establishing the identity .
the actors” or the circumstances under which the prohibited i unages
were created. Id.

Same here. How can anyone who comes into possession ﬂof a
nude or sexually explicit image determine the circumstances under
which it was made, particularly where the statute already implic-

) " |
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itly presumes privacy? Don't forget the movie The Blair Witch F‘?ro-
ject, which was successful, in large part, because it so realistica]ly
depicted a homemade movie. Imagine trying to prove that it wasn 't
homemade. Most speakers will never take the chance, prefernng to

“self-censor rather than risk the perils of trial.” Ashcroft v. ACLU
542 U.S. 656, 670-71 (2004). That chills speech. Black, 538 U.S. at 365
(finding such considerations relevant when determining whether

protected speech is chilled). ' i‘
Nor can the State be countéd on to narrowly enforce the Non-
consensual Dissemination statute to avoid these pitfalls. To the c eon-
trary, the State has, at every turn, urged a broad reading of the stat-
ute and its authority under the statute. Even were that not the c\‘ase,
though, “the First Amendment protects against the Government; it
does not leave us at the mercy of noblesse oblige. [Courts cannot] up- .
“hold an unconstitutional statute merely because the Government

promised to use it responsibly.” Stevens, 559 U.S. at 480. ‘\

: |
So the Non-consensual Dissemination statute restricts an entire
category of protected speech—non-obscene nude and sexuall}% ex-
plicit depictions—because it resembles revenge porn. But “[t]he
[State] may not suppress lawful speech as the means to supﬁress
unlawful speech. Protected speech does not become unprotected
merely because it resembles the latter. The Constitution requlres

the reverse.” Free Speech Coalition, 535 U.S. at 255. |

The Non-consensual Dissemination statute, 720 ILCS 5/11-
23.5(b), thus violates the First Amendment of the United States
Constitution and Article 1, § 4 of the Illinois Constitution of 1970
and is facially unconstitutional.

C. Can The Court Avoid A Constitutional Decision? ‘

Unfortunately, the court cannot construe the Non- consensual
Dissemination statute to preserve its constitutional vahdlty A
court “may impose a limiting construction on a statute only 1f it is
‘readily susceptible’ to such a construction.” Stevens, 559 U.S. at 481,
Yet nothing about the statute here can be limited to avoid theﬂcon—
stitutional pitfalls. Sure, disseminate can be construed more
broadly rather than as the State insists, but that does notl'ung to
avoid the statute’s infringement on artistic speech and an entlre cat-
egory of protected speech. Nor can the court strike altogeﬂrer the
inclusion of drawings, paintings sculptures, and similar art 1r1 the
statutory definition of images, which was expanded in the leglsla-
tive process to include ”deplCthIlS and portrayals.” 1‘
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Nor may courts rewrite legislation to bring it in constitutional
compliance; that's the General Assembly’s exclusive domain., Id.
And narrowing the Non-consensual Dissemination statute’s sc:;ope
requires significant re-writing: an illicit intent element; a require-
ment that the intent of privacy be proven rather than presumedy,{l an

‘actual showing of harm; and moving the affirmative defenses into -
the elements required to be charged and proven. |

* The court thus has no means of preserving the validity of (rthe
Non-consensual Dissemination statute. |

1. Conclusion , j
i

Lives are all too often ruined by nine simple words: It seex‘ned
like a good idea at the time. Caught up in the whirlwind of love
couples often engage in behavior they soon regret, like making and
sharing nude or sexually explicit images. People are hurt and lives
sometimes ruined when those images become public. The Non-con-
sensual Dissemination statute here—more precisely 720 ILCS 5/1 1-
23.5(b)—laudably tries to prevent those bad consequences. But a
laudable goal is. not necessarily a compelling one, and the statute
unnecessarily restricts protected speech by restricting the dissemi-
nation of constitutionally protected nude and sexually explicit im-
ages. The statute is thus an unconstitutional content-based re-
striction of speech. Because Ms. Austin cannot be prosecuted for
violating an unconstitutional statute, her Motion to Dismiss is |

GRANTED.
IT IS SO ORDERED.

DATED thlS 8th day Of Auﬁ, 2018.
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