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NATURE OF THE ACTION

This action arises out of a company’s repurchase of its stock from a
sophisticated investor in 2010 pursuant to a written agreement governed by
Delaware law (the “Repurchase Agreement” or “Agreement”). In that
Agreement, the investor—plaintiff Walworth Investments-LG, LLC
(“Walworth”)—expressly represented that neither defendant Mu Sigma, Inc.
(“Mu Sigma”) nor any of its executives had made any representations to
Walworth concerning the operation or financial condition of Mu Sigma or the
value of the repurchased stock, except as set forth in the Agreement
itself. Walworth also released all claims against Mu Sigma and its executives
that arose out of any events occurring prior to the Agreement.

Six years later, Walworth brought this action against Mu Sigma and its
CEO, claiming that those parties had made statements to Walworth outside of
the parties’ Agreement that fraudulently induced Walworth to sell its Mu
Sigma stock. In a series of decisions, decided in part on the pleadings and in
part on summary judgment, the circuit court enforced the provisions of the
Repurchase Agreement as written and dismissed all of Walworth’s claims,
holding that, under Delaware law, Walworth’s disclaimer of reliance on extra-
contractual statements and general release barred Walworth’s claims as a
matter of law. The appellate court reversed, finding that the anti-reliance
language and general release that Walworth agreed to should not be enforced

to bar Walworth’s claims as a matter of law.
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This appeal raises questions as to whether the circuit court correctly
dismissed two of Walworth’s claims on the pleadings and the rest on summary

judgment.

ISSUES PRESENTED FOR REVIEW

1. Whether the appellate court erred in reversing the circuit court’s
ruling that the terms of the Repurchase Agreement—including Walworth’s
express representation that Mu Sigma and its executives had made no
representations about the company’s financial condition or the value of its
stock except as expressly set forth in the Agreement—barred Walworth’s fraud
and breach of fiduciary duty claims, which were based on alleged extra-
contractual statements not set forth in the Repurchase Agreement.

2. Whether the appellate court erred in reversing the circuit court’s
ruling that the Repurchase Agreement involved an individually negotiated
transaction, as opposed to a “request for stockholder action,” and, as a result,
erred in ruling that Mu Sigma’s CEO and Chairman may have owed an
affirmative duty of disclosure to Walworth that arises under Delaware law only
in the context of a “request for stockholder action.”

3. Whether the appellate court erred in ruling that, based upon its other
rulings, it was “premature” for the circuit court to dismiss Walworth’s breach
of contract and unjust enrichment claims by virtue of Walworth’s general

release of claims against Mu Sigma and its executives.
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STATEMENT OF JURISDICTION

In decisions entered on October 8, 2018 and April 2, 2019, the circuit
court entered summary judgment for defendants Mu Sigma, Inc. and its CEO
Dhiraj Rajaram (together, the “Defendants”) on Walworth’s alleged fraudulent
inducement, fraudulent concealment and negligent misrepresentation claims
(collectively referred to below as Walworth’s “fraud claims”), as well as
Walworth’s breach of fiduciary duty claim. A027-A044.1 On August 30, 2019,
after granting Walworth leave to file a second amended complaint, the circuit
court then dismissed on the pleadings two additional claims that Walworth
asserted (for breach of contract and unjust enrichment), thus disposing of all
of Walworth’s remaining claims. A045-A057.

On September 20, 2019, Walworth filed a Notice of Appeal. A097-A098;
see also A099-A100 (amended Notice of Appeal). The appellate court had
jurisdiction pursuant to Illinois Supreme Court Rule 303. On March 30, 2021,
the appellate court reversed the circuit court’s rulings and remanded for
further proceedings. A024 (Op. § 70). On June 3, 2021 (following an extension
granted by this Court), Defendants filed their Petition for Leave to Appeal,
with a corrected version filed on June 9, 2021, which this Court allowed on
September 29, 2021. This Court has jurisdiction pursuant to Illinois Supreme

Court Rule 315.

1 Citations prefaced by “A” correspond to documents in Defendants’ Appendix.
Citations prefaced by “C,” “SEC C,” or “SUP SEC C” refer to other documents
in the Record on Appeal.
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STATEMENT OF FACTS
Introduction

The circuit court found that all of Walworth’s claims were barred, as a
matter of law, under the express language of the Repurchase Agreement. As
that court found: (i) the anti-reliance language and general release in the
Repurchase Agreement bar Walworth’s fraud and breach of fiduciary duty
claims, all of which are based on statements that Walworth alleges Mu Sigma
made outside of the Agreement, and (i1) the general release in the Repurchase
Agreement bars Walworth’s breach of contract and unjust enrichment claims.
As a result, factual details concerning the transaction and the parties’
Interactions, although cited by the appellate court, are irrelevant to the issues
presented on this appeal. To present those issues in context, however, and to
correct what Mu Sigma believes are various inaccuracies in the appellate
court’s decision, Defendants provide the following summary of the factual
background of this matter.

The Parties

Defendant Mu Sigma is a privately-held data analytics company
mcorporated in Delaware and headquartered in Illinois. AO073 (Second
Amended Complaint “SAC” 9 19). Defendant Dhiraj Rajaram founded Mu
Sigma and is its CEO and Chairman of its Board of Directors. A073 (SAC
9 20).

Walworth is an investment vehicle that Patrick G. Ryan and his family

created to invest in Mu Sigma. A073 (SAC ¥ 18). Ryan is the founder and
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retired Chairman and CEO of Aon Corporation, one of the largest insurance
brokers in the country. A074 (SAC ¥ 23); C1673-74. His son, Patrick Ryan Jr.
(“Ryan dJr.”), is the founder and CEO of INCISENT Labs Group, a technology
company incubator, and Chairman of the Investment Committee of Chicago
Ventures, an investment company that invests in tech-enabled businesses.
A074 (SAC ¥ 23); C1676-81. Ryan Jr. negotiated Walworth’s investment with
Mu Sigma in 2006 and the sale of Walworth’s shares back to Mu Sigma in 2010
(the “Stock Repurchase”). A081 (SAC q 43).

Walworth’s Acquisition of Mu Sigma Preferred Shares, and Mu
Sigma’s Repurchase of the Shares Four Years Later

Walworth invested $1.5 million in Mu Sigma in 2006 by purchasing
shares of Mu Sigma’s Series B preferred stock. A075 (SAC § 26). As part of a
subsequent round of financing in 2008, Mu Sigma issued approximately 1.2
million more Series B Preferred shares to Walworth (without any additional
investment by Walworth), bringing Walworth’s total holdings in Mu Sigma to
approximately 7.8 million shares. A078 (SAC § 36). At that time, Walworth
and Mu Sigma also entered into an Amended and Restated Investor Rights
Agreement (the “Investor Rights Agreement”) that, among other things,
provided Walworth the right, if requested by Walworth, to detailed financial
information regarding Mu Sigma. A075, A078-A079 (SAC 99 27, 37); SEC
C2289 (Investor Rights Agreement § 3.1(d)).

Following Walworth’s investment, Mu Sigma grew rapidly, as it had

prior to the investment. By 2007, Mu Sigma generated revenues of $4.2
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million, almost 20 times its revenues two years earlier. A077 (SAC § 31). In
2008, the company’s revenue more than tripled over the prior year, growing to
$13.6 million. Id.; C2512 (Investor Report Feb. 2009). Then, the financial
crisis hit, triggering the most severe economic downturn since the Great
Depression. Though still growing, Mu Sigma missed its revenue forecasts in
2009, recording $21.3 million in revenue for the year compared to the $31.6
million it had projected. (C2541 (Investor Report Jan. 2010); C2512.
Additionally, the company lost its largest customer, IMS Health. C1087 (Ryan
Jr. Tr. 207:6-16).

In the year leading up to the start of negotiations over the Stock
Repurchase, Mu Sigma provided Walworth with detailed monthly reports
containing, among other things, Mu Sigma’s actual and projected revenues and
earnings. A080 (SAC 9 39). Walworth has never challenged the accuracy of
the actual or projected information contained in those reports. Indeed, the
projections for 2010 revenues included in those reports turned out to be quite
consistent with actual results. For example, Mu Sigma’s January 2010
monthly report, provided to Walworth in February 2010, projected 2010
revenues to be just above $39 million, compared with actual revenues that year
of $41.3 million. SUP SEC C262.

In March 2010, Rajaram approached Ryan Jr. about the possibility of
Mu Sigma’s buying back a portion of Walworth’s shares. A081 (SAC § 43). For

approximately two months thereafter, Walworth and Mu Sigma, each
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represented by counsel (Walworth by Sidley Austin and Mu Sigma by Cooley),
negotiated over the proposed Stock Repurchase and the Repurchase
Agreement. A058-A066 (SRA); A086 (SAC Y 57-58); C4156.

During those negotiations, Mu Sigma insisted on a broad, general
release by Walworth of all potential claims “known and unknown” against Mu
Sigma and its executives. C2450; C2453; C4156. Walworth initially objected
to the release language as Walworth would continue to remain a shareholder
in Mu Sigma under the terms of Mu Sigma’s original proposal. C(C4156. As
reflected in the final terms of the Repurchase Agreement, however, Walworth
ultimately agreed to provide the broad, general release that Mu Sigma had
requested after Mu Sigma agreed to repurchase all of Walworth’s shares,
rather than just a portion of them. A061 (SRA § 5).

The result was that Mu Sigma paid Walworth approximately $9.3
million for all of Walworth’s shares in Mu Sigma. Walworth thus realized a
more than 600% return on the $1.5 million investment it had made just four
years earlier, notwithstanding the economic impact of the Great Recession.
SEC C2363.

Key Provisions of the Repurchase Agreement

Walworth and Mu Sigma executed the Repurchase Agreement in May
2010. The Agreement, which is expressly governed by Delaware law (A061
(SRA §6(b)), contains three provisions particularly critical to the issues

presented by this case:
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Anti-Reliance Provision: First, section 3(e) of the Repurchase

Agreement contains commonly-used language that Delaware courts have
consistently held to constitute “anti-reliance” language. That is, the
Agreement provides that Walworth (referred to in the Agreement as the
“Stockholder”) represented and warranted that: (1) it had received all the
information it deemed necessary to evaluate the transaction; and (i1) neither
Mu Sigma nor its executives had made any representations to Walworth
“regarding any aspect of the sale and purchase of the Repurchased Stock [that
is, the sale and purchase of all of Walworth’s shares in Mu Sigma], the
operation or financial condition of the Company or the value of the
Repurchased Stock” except as set forth in the Repurchase Agreement itself.
Specifically, section 3(e) provides, in relevant part:

Stockholder [Walworth] represents and warrants that: . . . (e)
Disclosure of Information. Stockholder has received all the
information it considers necessary or appropriate for deciding
whether to sell the Repurchased Stock to the Company [Mu
Sigma] pursuant to this Agreement. Stockholder acknowledges
(1) that neither the Company, nor any of the Company’s Related
Parties (as defined below), has made any representation or
warranty, express or implied, except as set forth herein,
regarding any aspect of the sale and purchase of the Repurchased
Stock, the operation or financial condition of the Company or the
value of the Repurchased Stock and (i1) that the Company is
relying upon the truth of the representations and warranties in
this Section 3 in connection with the purchase of the Repurchased
Stock hereunder.2

2 The Repurchase Agreement defines “Related Parties” as Mu Sigma’s “current
and former directors, officers, partners, employees, attorneys, agents,
successors, assigns, current and former stockholders (including current and
former limited partners, general partners and management companies),
owners, representatives, predecessors, parents, affiliates, associates and
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A059 (SRA § 3(e)).

Integration Clause: Second, section 6(g) of the Repurchase Agreement

1s a standard integration clause. It provides that the terms of the Repurchase
Agreement supersede any prior understandings, agreements, or
representations between the parties concerning the subject matter of the
Agreement:

This Agreement contains the complete agreement and
understanding between the parties as to the subject matter
covered hereby and supersedes any prior understandings,
agreements or representations by or between the parties, written
or oral, which may have related to the subject matter hereof in
any way.

A062 (SRA § 6(g)).

Release Provision: Third, Walworth also agreed to provide in the

Repurchase Agreement a comprehensive general release of all claims—
including “known and unknown” claims—against Mu Sigma and its Related
Parties (including its CEO, Rajaram). Thus, section 5 of the Repurchase
Agreement provides, in relevant part:

Stockholder hereby forever generally and completely releases and
discharges the Company and its Related Parties and their
respective successors and assigns from any and all claims,
liabilities, obligations and demands of every kind and nature, in
law, equity or otherwise, known and unknown, suspected and
unsuspected, disclosed and undisclosed, and in particular of and
from all claims and demands of every kind and nature, known and
unknown, suspected and unsuspected, disclosed and undisclosed,
that arose out of or are in any way related to events, acts, conduct
or omissions occurring prior to the date of this Agreement,
provided, however, that the foregoing release shall not apply to

subsidiaries.” A059-60 (SRA § 3(e)). The definition thus clearly includes
Defendant Rajaram, Mu Sigma’s CEO and Chairman of its Board of Directors.
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claims relating to Stockholder’s right to payment by the
Company.

A061 (SRA § 5).

The parties further agreed that the Repurchase Agreement was “the
product of negotiations between the parties hereto represented by counsel” and
would be governed by Delaware law. A061-A062 (SRA §§ 6(b), 6(d)).

In sum, the Repurchase Agreement provided that:

(i) the Repurchase Agreement contained the parties’ complete
agreement, superseding any prior understandings or representations, written
or oral;

(i1) the Agreement was the product of negotiations between parties who
were advised by counsel, and would be governed by Delaware law;

(i11) in agreeing to the Stock Repurchase, Walworth had received all of
the information it deemed necessary to evaluate the parties’ transaction;

(v) in connection with that Repurchase,
Walworth represented that Mu Sigma and its Related Parties—including
Rajaram—had not made any representations to Walworth regarding any
aspect of the Stock Repurchase, Mu Sigma’s operations or financial condition,
or the value of Walworth’s Mu Sigma stock, except as set forth in the
Repurchase Agreement itself; and

(v) pursuant to the Agreement, Walworth was releasing Mu Sigma and

its Related Parties from any and all claims—“known and unknown” and

10

SUBMITTED - 16314823 - Peter Silverman - 1/14/2022 8:24 PM



127177

“disclosed and undisclosed”—including any claims based upon the events
leading up to the Agreement.

The Chicago Sun Times Article and Walworth’s Lawsuit Over Five
Years Later

In October 2010, five months after the parties signed the Repurchase
Agreement, the Chicago Sun-Times published an article regarding Mu Sigma
and the growth of big data analytics. A080 (SAC Y 59). Walworth asserts in
its pleadings that “Rajaram’s deception was exposed” in this article, and that
the article was a “180 degree reversal of the grim business outlook Rajaram
had only a few months earlier described to Ryan Jr.” C114 (9 39).
Nonetheless, Walworth brought no action at that time.

Instead, on March 8, 2016—almost six years after the Repurchase
Agreement and more than five years after the newspaper article that allegedly
“exposed” the purported fraud—Walworth brought this action, citing Mu
Sigma’s subsequent business success and alleging that Mu Sigma and Rajaram
had improperly induced Walworth to sell its stock. C85-98 (Compl. 9 33-94).
A week later, Walworth filed its first amended complaint (the “Amended
Complaint,” or “FAC”), which became the operative complaint for most of the
litigation. C102-25.

Walworth asserted seven claims in the Amended Complaint:
(1) fraudulent inducement, (i) fraudulent concealment, (iii) negligent
misrepresentation, (iv) unjust enrichment, (v) breach of fiduciary duty,

(vi) breach of contract, and (vii) punitive damages; and sought rescission of the

11
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Repurchase Agreement or, in the alternative, compensatory damages. C117-
24 (FAC 94 48-94 & Prayer for Relief).

All of Walworth’s claims—except for its initial breach of contract claim,
which Walworth later voluntarily dropped—were based on extra-contractual
statements. That is, they were all based on statements regarding Mu Sigma’s
financial condition that Rajaram allegedly made to Ryan, Jr. during their
1itial discussions prior to the Stock Repurchase, but which were not set forth
in the Repurchase Agreement. C117-24 (FAC Y9 48-86, 92-94).

Thus, Walworth claims that, in communications between Rajaram and
Ryan Jr. in “mid-March 2010,” Rajaram falsely asserted, among other things,
that Mu Sigma was “moving from explosive growth to steady growth” and that
“there was ‘no growth on the horizon.” A081 (SAC ¥ 43). Walworth further
alleges that, “[t]Jo induce Walworth to sell its ownership stake back to Mu
Sigma, Rajaram told Ryan Jr. that Mu Sigma was losing its biggest customer.”
Id.

While not relevant to the legal issues given the Repurchase Agreement’s
anti-reliance and release provisions, the record in fact does not support
Walworth’s assertions with regard to any of these allegedly false statements.
First, Mu Sigma did lose its largest customer at the time (see supra at 6).

Second, Mu Sigma was indeed growing at a slower rate than it had in its earlier

12

SUBMITTED - 16314823 - Peter Silverman - 1/14/2022 8:24 PM



127177

years. (See supra at 6.)3 And third, while the Second Amended Complaint
purports to quote Rajaram as saying there was “no growth on the horizon”
(A081 (SAC 9 43)), Ryan dJr. admitted in his deposition that Rajaram never
actually said that; in fact, Ryan Jr. knew at the time, from Mu Sigma’s monthly
financial reports and otherwise, that Mu Sigma was still growing. C2494-96,
(C2498, C2503-04 (Ryan Jr. Tr. 171:10-173:17, 175:12-24, 203:19-204:3), A080
(SAC 1 39).

Procedural History in the Trial Court

The parties litigated the case for more than three years. The circuit
court ultimately dismissed on the pleadings or granted summary judgment to
Mu Sigma and Rajaram on all of Walworth’s claims.

On August 1, 2016, Judge Griffin dismissed Walworth’s unjust
enrichment and punitive damages claims, but denied Defendants’ motion to
dismiss Walworth’s other claims. (C465. In doing so, Judge Griffin
acknowledged that “some of the statements that are alleged in the complaint

would not be sufficient to support a [claim] because they would be inactionable

3 Notwithstanding Walworth’s claim that the Chicago Sun-Times article
purportedly “exposed” Rajaram’s alleged fraud, there is nothing inconsistent
between the information contained in the article and Rajaram’s alleged
statements to Ryan Jr. earlier that year. The Chicago Sun-Times article
indicated that Mu Sigma would reach $100 million in revenues “in the next
three years.” A084-085 (SAC 4 59). Based on the Company’s 2010 revenues of
$41.3 million, it would take an annualized growth rate of around 34% for Mu
Sigma to reach $100 million in revenues by 2013. That rate is less than one-
third of Mu Sigma’s annualized growth rate of over 114% from 2007 through
2010 (during which the company’s revenues increased from $4.2 million to
$41.3 million).

13
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statement[s] of opinion regarding future events.” (3448 (July 14, 2016 Hr'g
Tr. 74:2-6).

In May 2018, the case was reassigned to Judge Kubasiak. In October
2018, Judge Kubasiak granted Defendants’ motion to reconsider certain of
Judge Griffin’s rulings in light of recent Delaware decisions involving anti-
reliance provisions, and granted partial summary judgment in favor of
Defendants on Walworth’s fraudulent inducement, fraudulent concealment,
and negligent misrepresentation claims. A027-A034. Judge Kubasiak held
that Walworth could not sustain those claims under Delaware law because
“section 3(e) of the Stock Repurchase Agreement, along with the broadly
worded release clause in section 5, clearly disclaims Walworth’s reliance on
any information outside the contract.” A032.

With respect to Walworth’s claim for breach of fiduciary duty, Judge
Kubasiak initially declined to grant summary judgment based on his belief
that reliance was not an element of that claim. After further briefing and
argument, the court granted summary judgment in Defendants’ favor on
Walworth’s breach of fiduciary duty claim on April 2, 2019. A034-A040, A044.
The court held that where, as here, a stockholder individually negotiates to sell
its shares back to a company and later claims that it was wrongfully induced
to do so by a fiduciary’s alleged misrepresentations, the stockholder must
establish that it relied upon those misrepresentations to prove a breach of

fiduciary duty claim, just as with a fraud claim. A037-A039. Accordingly, the

14
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court found that Walworth’s disclaimer of reliance in the Repurchase
Agreement also barred its fiduciary duty claim.

In the same ruling, the court denied Walworth’s motion for
reconsideration of the court’s October 2018 order but granted Walworth’s
request for leave to file a Second Amended Complaint. C3786-3789. In its new
pleading, Walworth abandoned its prior claim for breach of the Repurchase
Agreement and asserted a new breach of contract claim based on the Investors
Rights Agreement along with a revised unjust enrichment claim. Specifically,
Walworth: (i) asserted that Mu Sigma breached the Investor Rights Agreement
by not providing Walworth with monthly financial reports shortly before the
Stock Repurchase;* and (i1) re-pleaded its previously dismissed unjust
enrichment claim, basing it upon the same factual allegations as the prior
fraud and breach of fiduciary duty claims on which Judge Kubasiak had
already entered summary judgment. A092-A095 (SAC 99 93-106).

On August 30, 2019, the circuit court granted Defendants’ motion to

dismiss these two new claims, finding that they were barred by Walworth’s

4 Mu Sigma provided monthly financial reports to Walworth through the early
months of 2010, until the parties’ counsel began negotiating the terms of the
Repurchase Agreement, so that all subsequent communications between the
parties would run through counsel. (C2525-27 (Rajaram Tr. 106:20-108:10).
Walworth did not request any additional monthly financial reports during the
negotiations over the Stock Repurchase (SEC C 2670 (Swamy Tr. 273:9-17);
Walworth also expressly represented in the Repurchase Agreement that it had
received all of the information that it deemed necessary for deciding whether
to sell its stock. A059 (SRA § 3(e)).

15
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express release of all claims against Mu Sigma and Rajaram. A045-A053. The
circuit court also found that Walworth’s unjust enrichment claim failed for two
additional reasons: (i) it involved relationships governed by contract (the
Repurchase Agreement and Investor Rights Agreement), and (i1) to the extent
the claim was “tort based,” the court had already dismissed Walworth’s tort
claims based on the same alleged conduct. A053-A056.

The Appellate Court’s Opinion

On appeal, the appellate court reversed. The court concluded that the
anti-reliance language Walworth had agreed to was “ambiguous,” and,
therefore, that the circuit court had erred in granting summary judgment to
Mu Sigma on Walworth’s fraud and breach of fiduciary duty claims. A035,
A021 (Op. 99 35, 56).

The appellate court also concluded that the circuit court had erred in
ruling that Mu Sigma’s repurchase of Walworth’s stock was an individually
negotiated transaction. A020-A021 (Op. § 54). The appellate court
acknowledged that, in an individually negotiated transaction, Rajaram would
not have had a “fiduciary duty of disclosure” to Walworth, which only applies
where there is what Delaware cases refer to as a “request for stockholder
action” (such as calling for a shareholder vote). Id. The appellate court ruled,
however, that, because Walworth purportedly presented evidence that Mu
Sigma may have earlier considered extending the repurchase offer to other
stockholders—although it never did—there was a question of fact as to

whether the Stock Repurchase may have been a “request for stockholder
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action,” rather than an individually negotiated transaction. A020-A021 (Op.
99 54-55).

The appellate court further ruled that, because of its reversal of the
circuit court’s other rulings as described above, the circuit court’s ruling that
Walworth’s release barred its breach of contract and unjust enrichment claims
was “premature,” given that Walworth’s claim that its release had been
“procured by fraud” might still be viable. A023 (Op. 9 64).

STANDARD OF REVIEW

Defendants’ appeal addresses orders granting summary judgment and
dismissing counts pursuant to Sections 2-615 and 2-619 of the Illinois Code of
Civil Procedure. The standard of review is de novo. Gen. Cas. Ins. Co. v. Lacey,

199 I1l. 2d 281, 284 (2002); Lutkauskas v. Ricker, 2015 IL 117090, g 29.

SUMMARY OF ARGUMENT

The appellate court’s decision is directly contrary to well-established
Delaware law, which governs the written agreement at issue in this case, and
even contrary to the appellate court’s own precedents applying Delaware law.
In particular:

First, the appellate court refused to enforce as a matter of law the “anti-
reliance” language that Walworth agreed to in the Repurchase Agreement,
even though Delaware courts routinely enforce anti-reliance provisions,
including provisions using language nearly identical to the language at issue

here. These standard provisions bring finality and certainty to commercial
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agreements by restricting the parties’ ability to avoid their contractual
commitments by alleging fraud or other claims based on statements allegedly
made outside the parties’ written agreement. Yet that is precisely what
Walworth seeks to do in this litigation.

Under well-settled Delaware law as to anti-reliance provisions,
however, Walworth may not do so. Delaware courts have repeatedly ruled that
a party to a written contract cannot represent in that contract that it is not
relying on representations outside the four corners of the agreement and then
reverse course and pursue claims alleging that it had, in fact, relied on alleged
representations outside of that agreement.

The appellate court’s decision undercuts this bedrock principle by
declaring widely used anti-reliance language “ambiguous,” even though the
language mirrors anti-reliance language Delaware courts have approved time
and time again. Indeed, as discussed below and in an appended chart (A102-
A108), Delaware courts have repeatedly rejected claims like Walworth’s as a
matter of law in more than a half-dozen cases based on contractual provisions
substantively identical to the ones at issue here. Yet, the appellate court
reached the opposite conclusion and found ambiguity in contract language that
1s indistinguishable from language Delaware courts have found unambiguous
and enforced as a matter of law. The appellate court thereby permitted claims
based on alleged extra-contractual statements to proceed despite Walworth’s

express representation that no such statements had been made.
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Second, the appellate court erred in another critical respect, reaching a
conclusion that was not only contrary to Delaware precedents, but also to a
prior and directly on-point appellate court decision interpreting Delaware law,
Sims v. Tezak, 296 I11. App. 3d 503 (1st Dist. 1998). Specifically, the appellate
court held that, even if Walworth expressly disclaimed reliance on extra-
contractual statements in the Repurchase Agreement, Walworth might still be
able to assert a fraud or breach of fiduciary duty claim, because Delaware
fiduciaries (such as Rajaram) have a “fiduciary duty of full disclosure” where a
company makes a “request for stockholder action,” such as calling for a
stockholder vote. And, the appellate court ruled, Mu Sigma’s repurchase of
Walworth’s stock might have been a “request for stockholder action,” because
Mu Sigma, at one point, had considered offering to repurchase stock from other
stockholders besides Walworth, although it is undisputed that Mu Sigma never
extended the offer it made to Walworth to other stockholders.

This, too, was error. As the circuit court properly recognized, Delaware
law is clear that such an affirmative disclosure duty applies only where a
company solicits shareholders as a group to take collective action, where there
accordingly is no opportunity for individual negotiation. Such a duty does not
apply where, as here, a company individually negotiates a transaction with a
particular shareholder. Indeed, as the circuit court noted, in Sims, the
appellate court had previously held that a stock repurchase negotiated with an

individual shareholder was not a “request for stockholder action” to which an
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affirmative disclosure duty applied. Whether Mu Sigma considered offering to
repurchase stock from other stockholders is wholly irrelevant. It is undisputed
that Walworth and Mu Sigma engaged in direct negotiations concerning the
transaction, and that Walworth was therefore able to—and did—bargain for
whatever disclosures from Mu Sigma that it deemed necessary before agreeing
to the transaction.

Finally, as a result of these errors, the appellate court failed to enforce
another unambiguous contract provision: Walworth’s general release of claims
against Mu Sigma. The appellate court wrongly concluded that, because of its
other rulings, the circuit court’s dismissal of Walworth’s breach of contract and
unjust enrichment claims on the pleadings, based on the release, was
“premature.” All of these rulings directly conflict with well-established law in
Delaware, where the courts routinely enforce nearly identical anti-reliance
provisions and releases. And, they allow Walworth, a sophisticated investor,
to walk away from representations it made to Mu Sigma in what Delaware
courts have called “the most inexcusable of commercial circumstances”™—a
“freely negotiated written contract”—by requiring Mu Sigma to defend against
claims involving alleged representations that Walworth represented and

warranted never existed.
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The appellate court’s rulings should therefore be reversed in their
entirety, and the circuit court’s rulings dismissing all of Walworth’s claims
with prejudice should be reinstated.?

ARGUMENT

I. THE APPELLATE COURT ERRED IN CONCLUDING THAT THE
ANTI-RELIANCE LANGUAGE OF THE PARTIES’ AGREEMENT
DOES NOT UNAMBIGUOUSLY BAR WALWORTH’S FRAUD
AND BREACH OF FIDUCIARY DUTY CLAIMS

In its Amended Complaint, Walworth asserted four claims based on
statements Rajaram allegedly made outside of the Repurchase Agreement:
fraudulent inducement, fraudulent concealment, negligent misrepresentation,
and breach of fiduciary duty. Under Delaware law, each of these claims

requires proof of reliance by Walworth to establish a basis for compensatory

5 In its opinion, the appellate court unfairly and inexplicably characterized
Walworth’s claims as alleging that Mu Sigma and Rajaram “committed what
1s best described as a reverse ‘Madoff scheme’ to induce plaintiff to sell its
substantial ownership in the company.” A001 (Op. § 1). This is an assertion
that Walworth itself has never made, and for good reason. As this Court is no
doubt aware, Bernard Madoff committed one of the largest financial frauds in
history, swindling billions of dollars from more than 24,000 investors. That
crime bears no resemblance to the transaction here, where a single,
sophisticated seller willingly sold all of its shares at a significant profit,
represented in its contract that it received all necessary information and that
defendants had not made any extra-contractual representations regarding the
financial condition of the company, and then seeks to disclaim its agreement
and assert the exact opposite. The appellate court’s comparison of Mu Sigma’s
dealings with Walworth to Madoff’'s massive fraud was inappropriate, and the
fact that the appellate court viewed the case through this distorted lens may
help explain its multiple errors, as discussed herein.
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damages.® Based on those claims, Walworth sought compensatory damages
or, alternatively, rescission of the Repurchase Agreement.

As the circuit court properly held, the express anti-reliance language in
the Repurchase Agreement unambiguously bars all of those claims. By
agreeing that Mu Sigma made no representations about the financial condition
of the Company or the value of its stock except as set forth in the Repurchase
Agreement itself, Walworth disclaimed reliance on any such extra-contractual
representations. Walworth, therefore, is not permitted to come into court and
claim that it was the victim of fraud or breach of fiduciary duty based on
alleged extra-contractual statements, because such claims require proof of
reliance, which Walworth disclaimed. As the circuit court recognized,
numerous Delaware decisions bar such claims based on agreements with
nearly identical anti-reliance language.

The appellate court’s decision is not only incorrect as a matter of law, it

would—if not reversed—undermine settled expectations as to commonly used

6 See Stephenson v. Capano Dev., Inc., 462 A.2d 1069, 1074 (Del. 1983) (at
“common law, fraud (or deceit)” requires proof of “plaintiff’s action or inaction
taken in justifiable reliance upon the representation”); Nicolet, Inc. v. Hutt,
525 A.2d 146, 149 (Del. 1987) (to “establish a prima facie case of intentional
misrepresentation (fraudulent concealment),” plaintiff must prove “[a]n intent
to induce plaintiff’s reliance upon the concealment”); Vichi v. Koninklijke
Philips Elecs., N.V., 85 A.3d 725, 822 (Del. Ch. 2014) (to recover on a negligent
misrepresentation claim, plaintiff must prove that it “suffered a pecuniary loss
caused by justifiable reliance upon the false information”); Metro Commc’n
Corp. BVI v. Advanced Mobilecomm Techs. Inc., 854 A.2d 121, 158 (Delaware
law imposes “a requirement of reasonable reliance [for a breach of fiduciary
duty claim] in the non-vote and non-tender context”); see also A037 (citing
cases).
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contract provisions. The purpose of anti-reliance provisions is to avoid
litigation over after-the-fact allegations about statements allegedly made
outside the parties’ agreement, which is precisely what Walworth is
attempting to do in this case. The appellate court’s decision thus undermines
the parties’ expectations and would allow parties to pursue claims in Illinois
courts that Delaware courts would dismiss as a matter of law.

The decision will have a major impact in this State, because many
Illinois companies, including 31 of 37 Fortune 500 companies headquartered
in Illinois (see A109-110), are incorporated in Delaware and frequently choose
Delaware law as the law governing their corporate transactions. These
companies expect that Delaware law will be applied the same way, regardless
of where the case is filed. See RAA Mgmt., LLC v. Savage Sports Holdings,
Inc., 45 A.3d 107, 119 (Del. 2012) (“The efficient operation of capital markets
1s dependent upon the uniform interpretation and application of the same
language in contracts or other documents.”). That expectation is now in
jeopardy.

A. The Circuit Court Correctly Applied Delaware Law, Which

Favors the Enforcement of Anti-Reliance Provisions
Agreed to by Sophisticated Parties

’

“Delaware prides itself on having a strongly contractarian law.” In re

Altaba, Inc., 2021 WL 4705176, at *20 (Del. Ch. Oct. 8, 2021). It “respects the
right of parties to freely contract and to be able to rely on the enforceability of
their agreements,” and, “with very limited exceptions, [its] courts will enforce

the contractual scheme that the parties have arrived at through their own self-
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ordering, both in recognition of a right to self-order and to promote certainty of
obligations and benefits.” Id. (quoting Ascension Ins. Holdings, LLC v.
Underwood, 2015 WL 356002, at *4 (Del. Ch. Jan. 28, 2015)).

In particular, as Delaware courts have repeatedly recognized, “the
common law ought to be especially chary about relieving sophisticated
business entities of the burden of freely negotiated contracts.” ABRY Partners
V, L.P.v. F & W Acquisition LLC, 891 A.2d 1032, 1061-62 (Del. Ch. 2006).

Consistent with these principles, Delaware courts have “consistently
held that sophisticated parties to negotiated commercial contracts may not
reasonably rely on information that they contractually agreed did not form a
part of the basis for their decision to contract.” H-M Wexford LLC v. Encorp,
Inc., 832 A.2d 129, 142 n.18 (Del. Ch. 2003); see also ABRY, 891 A.2d at 1056
(“[Delaware courts] have honored clauses in which contracted parties have
disclaimed reliance on extra-contractual representations, which prohibits the
promising party from reneging on its promise by premising a fraudulent
inducement claim on statements of fact it had previously said were neither
made to it nor had an effect on 1t.”).

As the Delaware Supreme Court has recognized—in an opinion the
circuit court relied on but the appellate court failed to mention—these
decisions reflect “Delaware’s public policy in favor of enforcing contractually
binding, written disclaimers of reliance on representations outside of a final

sale agreement.” RAA Mgmt., 45 A.3d at 116-17. Simply put, “[s]ophisticated
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parties are bound by the unambiguous language of the contracts they sign.”
Progressive Int’l Corp. v. E.I. DuPont de Nemours & Co., 2002 WL 1558382, at
*1 (Del. Ch. July 9, 2002).

Delaware’s public policy is grounded in the recognition that a bargained-
for anti-reliance provision between two sophisticated parties represents an
awareness by the individual stockholder that, while the corporation and its
representatives may possess undisclosed information about the corporation,
the individual stockholder is satisfied with the information provided and
waives the right to seek access to additional information or to rely on additional
information outside the contract n its decision-making
process. See Progressive Int’l Corp., 2002 WL 1558382, at *1. (“[Plaintiff]
contractually agreed that it was not entering the . . . Agreement on the basis
of extra-contractual representations by [Defendant]; as a result, it thereby
acknowledged the unreasonableness of grounding its execution of the contract
on statements of [Defendant] that were not included within the contract as
binding legal promises.”). The stockholder may be willing to do so in return for
increased financial consideration or other benefits (such as increasing the
number of shares to be repurchased), which the corporation is willing to
provide in exchange for the increased certainty that it will reacquire the
corporation’s stock without the risk of after-the-fact litigation and the expense

that litigation entails.
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Accordingly, under Delaware law, “a party cannot promise . .. that it
will not rely on promises and representations outside of the agreement and
then shirk its own bargain in favor of a ‘but we did rely on those other
representations’ fraudulent inducement claim.” ABRY, 891 A.2d at 1057-58
(quoted with approval by RAA Mgmt., 45 A.3d at 116). As the Delaware Court
of Chancery explained in ABRY:

To fail to enforce non-reliance clauses is not to promote a public

policy against lying. Rather, it is to excuse a lie made by one

contracting party in writing—the lie that it was relying only on
contractual representations and that no other representations

had been made—to enable it to prove that another party lied

orally or in a writing outside the contract’s four corners. For the

plaintiff in such a situation to prove its fraudulent inducement
claim, it proves itself not only a liar, but a liar in the most

inexcusable of commercial circumstances: in a freely negotiated
written contract.

891 A.2d at 1058.

Delaware’s policy of enforcing disclaimers of reliance on extra-
contractual statements also “recognizes another reality that is often overlooked
in morally-tinged ruminations on the importance of deterring fraud. That
reality is that courts are not perfect in distinguishing meritorious from non-
meritorious claims.” Id. Delaware courts thus strongly favor enforcing written
anti-reliance provisions to avoid the situation where, as here, a party seeks to
go back on its written representation by bringing claims premised on vague,

disputed and generally oral statements:

Permitting the procession of fraud claims based on statements
that buyers promised they did not rely upon subjects sellers to a
greater possibility of wrongful liability, especially because those
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statements are often allegedly oral, rather than in a writing, and
thus there is often an evidentiary issue about whether the
supposedly false statement ever was uttered. As important, even
when a court rejects a buyer’s fraud claim that is grounded in a
disclaimed statement, the seller does not get the full benefit of its
bargain because the costs (both direct and indirect) of the
litigation are rarely shifted in America to the buyer who made a
meritless claim.

1d.7; see also RAA Mgmt., 45 A.3d at 118-19 (“ABRY Partners accurately states
Delaware law and explains Delaware’s public policy in favor of enforcing
contractually binding written disclaimers of reliance on representations
outside of a final agreement of sale or merger.”).

As the circuit court correctly ruled, Walworth’s claims against Mu Sigma
do exactly what ABRY ruled a sophisticated party may not do, and raise the
same policy concerns ABRY discusses. Walworth represented in writing that
no representations were made to it regarding Mu Sigma’s operation, financial
condition, or value other than as set forth in the Repurchase Agreement itself.
But it then brought fraud and breach of fiduciary duty claims alleging that,
actually, there were additional representations about Mu Sigma’s operation,

financial condition, and stock value supposedly made to it outside of the

7 Walworth’s allegations exemplify that problem. As noted above, one of the
extra-contractual statements Walworth alleges here is that it was told there
was “no growth on the horizon” for Mu Sigma. A070 (SAC ¢ 10). But Ryan Jr.
admitted in his deposition that Rajaram never said that, and he (Ryan, Jr.)
knew at the time, from Mu Sigma’s monthly reports and otherwise, that Mu
Sigma was still growing. See C2503-04 (Ryan Jr. Tr. 203:19-204:3) (“Those are
my characterizations. They are not quotes. When I say ‘no growth,” what I
meant by that was . . . like no growth company type growth left.”); see also
C2494-96, C2498 (Ryan Jr. Tr. 171:10-173:17, 175:12-24) (Ryan Jr. agreeing
that he had received monthly investor reports reflecting data from February
2009 through February 2010).
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Agreement, largely orally, which it did in fact rely upon in entering into the
Repurchase Agreement. And, Walworth brought those claims six years after
it represented in the Repurchase Agreement that no such statements were
made.

For all of the reasons set forth in ABRY, Delaware law prohibits this
type of conduct: Walworth is not permitted to be a “liar” by asserting claims
based on extra-contractual representations that it previously agreed—in
writing, in a commercial agreement—had not been made to it and that it
therefore could not have relied upon.

As we discuss next, the Repurchase Agreement satisfies the
requirements of Delaware law for anti-reliance provisions and, indeed, used
language substantively identical to anti-reliance provisions that Delaware
courts have repeatedly enforced.

B. The Provisions of the Repurchase Agreement Satisfy
Delaware’s Requirements for Anti-Reliance Provisions

Delaware courts have recognized four basic principles in enforcing anti-
reliance provisions:

(1) a “standard integration clause” standing alone is not sufficient to
disclaim reliance on extra-contractual statements, see Kronenberg v. Katz,
872 A.2d 568, 593 (Del. Ch. 2004);

(i1) a party can disclaim reliance only on statements made outside the
parties’ agreement; it cannot disclaim reliance on statements made in the

agreement itself, see ABRY, 891 A.2d at 1064;
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(i11) to bar a fraud claim, the anti-reliance language should be expressed
by the party that claims to have been defrauded, not by the party accused of
fraud, see FdG Logistics LLC v. A&R Logistics Holdings, Inc., 131 A.3d 842,
859-60 (Del. Ch.), affd mem., 148 A.3d 1171 (Del. 2016); and

(1v) “magic words” are not necessary to disclaim reliance; rather, it is
sufficient if an agreement defines the universe of representations that were
made to the party claiming to have been defrauded, and hence the
representations that party may lawfully rely upon. Prairie Capital I1I, L.P.
v. Double E Holding Corp., 132 A.3d 35, 51 (Del. Ch. 2015).

As the circuit court correctly ruled, the provisions of the Repurchase
Agreement readily satisfied each of these “anti-reliance” requirements:

First, the Repurchase Agreement did not merely contain a standard
integration clause. A062 (SRA § 6(g)). It also contained the express language
in section 3(e)(1) in which Walworth acknowledged that Mu Sigma had made
no representations to Walworth about the financial condition of the Company
or the value of the repurchased stock except as set forth in the Repurchase
Agreement itself. A059. Delaware courts have repeatedly held that the
combination of a provision like section 3(e)(1) and a standard integration clause
(like the one the parties agreed to in the Repurchase Agreement) “add up to a
clear disclaimer of reliance on extracontractual statements.” IAC Search, LLC
v. Conversant LLC, 2016 WL 6995363, at *1, *7 (Del. Ch. Nov. 30, 2016), rearg.

denied, 2017 WL 3500244 (Del. Ch. Jan. 13, 2017); accord, Prairie Capital,
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132 A.3d at 51; ChyronHego Corp. v. Wight, 2018 WL 3642132, at *5 (Del. Ch.
July 31, 2018).

In fact, as the circuit court correctly found, the anti-reliance language in
the Repurchase Agreement is even stronger than the language in Delaware
decisions such as IAC Search, ChyronHego, and Prairie Capital. A032. This
1s because, unlike in those cases, the Repurchase Agreement also contains a
general release in which Walworth released Mu Sigma and its directors and
officers, including Rajaram, from all claims, “known and unknown,” that “arose
out of or are in any way related to events, acts, conduct or omissions occurring
prior to the date of this Agreement.” A031 (quoting SRA § 5). Consistent with
Delaware precedent, the presence of a release further demonstrates that the
Repurchase Agreement was designed to fully preclude any claims that might
later be brought and “reinforces the limiting effect” of section 3(e)(i) and the
integration clause. See IAC Search, 2016 WL 6995363, at *7 (noting that the
presence of a release further reinforces the effect of an anti-reliance provision).

Second, section 3(e)(i) of the Repurchase Agreement operates to disclaim
reliance only upon statements outside of the Repurchase Agreement, not the
representations contained in the Agreement itself. Specifically, section 3(e)(1)
expressly provides that the Company has not made “any representation or
warranty, express or implied, except as set forth herein, regarding any aspect

of the sale and purchase of the Repurchased Stock, the operation or financial
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condition of the Company or the value of the Repurchased Stock.” A059
(emphasis added).

Third, the disclaimer in section 3(e)(1) was clearly from Walworth’s point
of view; that is, Walworth stated it, not Mu Sigma. Specifically, section 3 of
the Repurchase Agreement, which contains Walworth’s representations and
warranties with respect to the Stock Repurchase (as opposed to section 4,
which sets forth Mu Sigma’s representations and warranties), begins with the
words: “Stockholder [Walworth] represents and warrants . . . ,” followed by, in
section 3(e), “Stockholder acknowledges . . ..” A059 (SRA § 3). Thus, the
Agreement expressly provides that all of the representations and warranties
contained in Section 3, including the critical language in section 3(e)(i), are
made by, and from the point of view of, Walworth (the plaintiff here).

Fourth, section 3(e)(1) clearly delineates that the universe of
representations Mu Sigma made to Walworth concerning the financial
condition of the Company and the value of the Repurchased Stock was limited
to those expressly “set forth” in the Repurchase Agreement. A059. This is
sufficient to constitute an anti-reliance clause in Delaware, where courts have
repeatedly ruled that anti-reliance provisions do not have to use “magic words”
or “a specific formula, such as the two words ‘disclaim reliance,” in order to be
enforceable. Prairie Capital, 132 A.3d at 41.

In Prairie Capital, for example, the Delaware Court of Chancery

expressly held that anti-reliance provisions do not require “magic words” and
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need not reference the word “reliance” to be enforceable: “Language is
sufficiently powerful to reach the same end by multiple means, and drafters
can use any of them to identify with sufficient clarity the universe of
information on which the contracting parties relied.” Id. at 51. The Court in
ChyronHego agreed, ruling that an anti-reliance provision remarkably similar
to the one at issue here—with no reference to the word “reliance”—when read
in conjunction with an integration clause that was also similar, was “a clear
statement that no extra-contractual representations were relied upon by the
parties.” 2018 WL 3642132, at *5.

The then-Chancellor of the Court of Chancery, Chancellor Bouchard,
endorsed Prairie Capital’s ruling on this issue in two decisions. In FdG
Logistics LLC v. A&R Logistics Holdings, Inc., 131 A.3d 842 (Del. Ch.), affd
mem., 148 A.3d 1171 (Del. 2016), he ruled that “[t]he language to disclaim such
reliance may vary, as the Court noted in Prairie Capital.” Id. at 860. Similarly,
in IAC Search, he ruled that “it is not necessary that such a provision be
‘framed negatively’ in terms of what the buyer did not rely on; it is sufficient if
the contract states affirmatively what the buyer did rely on.” 2016 WL
6995363, at *6 (quoting Prairie Capital, 132 A.3d at 51).

That 1s exactly what the Repurchase Agreement did. To repeat,
Walworth expressly acknowledged in section 3(e)(1) that Mu Sigma had not
made any representations to Walworth about the financial condition of the

company or the value of the repurchased stock except as set forth in the
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Repurchase Agreement itself (A059 (SRA §3(e)), while Mu Sigma
acknowledged that Walworth was relying on the representations by Mu Sigma
that were set forth in the Repurchase Agreement (A061 (SRA § 4(d)), none of
which are alleged to have been false or misleading.

C. Delaware Courts Have Barred Fraud Claims Based on

Language Indistinguishable from the Language in the
Repurchase Agreement

As noted above, Delaware courts have repeatedly barred fraud claims
based on anti-reliance provisions phrased the same way as the language in the
Repurchase Agreement. See, e.g., IAC Search, 2016 WL 6995363, at *6; Prairie
Capital, 132 A.3d at 51; ChyronHego, 2018 WL 3642132, at *5. ChyronHego is
particularly relevant here. As the circuit court correctly found, the language
that the Delaware Court of Chancery held to be an effective anti-reliance
clause in ChyronHego “very closely mirrors the language seen in section 3(e) of
the Stock Repurchase Agreement.” A032.

In ChyronHego, the agreement at issue contained the following
provision, which defined the universe of representations each party made to

the other as limited to the representations set forth in the agreement:

Holdings and the Buyer agree that neither the Company, any
Seller nor any of their respective Affiliates or advisors have made
and shall not be deemed to have made any representation,
warranty, covenant or agreement, express or implied, with
respect to the Company, its business or the transactions
contemplated by this Agreement, other than those
representations, warranties, covenants and agreements explicitly
set forth in this Agreement.
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2018 WL 3642132, at *5. Reading this provision in conjunction with a standard
integration clause, the Court in ChyronHego dismissed the buyers’ “dog’s
breakfast of extra-contractual fraud claims,” finding that the anti-reliance
provision constituted “a clear statement that no extra-contractual
representations were relied upon by the parties.” Id. at *5, *7.

ChyronHego is not the only such decision. Delaware courts have
similarly enforced anti-reliance language phrased the same way as section 3(e)
in many other cases. For example, in Collab9, LLC v. En Pointe Techs. Sales,
LLC, the Delaware Superior Court ruled that the following language—which
likewise limited the universe of representations made to those contained in the
agreement at issue—was “a clear anti-reliance clause”  “Each party
acknowledges that no other party has made any representations, warranties,
agreements, undertaking or promises except for those expressly set forth in
this Agreement or in agreements referred to herein or therein that survive the
execution and delivery of this Agreement.” 2019 WL 4454412, at *5 (Del.
Super. Ct. Sept. 17, 2019).

In IAC Search, LLC, the Court of Chancery enforced the following
language, which likewise limited the universe of representations made to those
set forth in a section of the agreement at issue: “The Buyer acknowledges that
neither the Seller nor any of its Affiliates or Representatives is making,
directly or indirectly, any representation or warranty with respect to any data

rooms, management presentations, due diligence discussions, estimates,
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projections or forecasts involving the Transferred Group . . . unless any such
information is expressly included in a representation or warranty contained in
Article II1.” 2016 WL 6995363, at *5-7.

Delaware courts also enforced similar language in Keystone Assocs. LLC
v. Fulton, 2019 WL 3731722, at *4 (D. Del. Aug. 8, 2019); Affy Tapple, LLC v.
ShopVisible, LLC, 2019 WL 1324500, at *2-4 (Del. Super. Ct. Mar. 7, 2019);
Prairie Capital, 132 A.3d at 50-51; and Great Lakes Chem. Corp. v. Pharmacia
Corp, 788 A.2d 544, 552, 556 (Del. Ch. 2001).8 The relevant provisions and the
court’s rulings in those decisions, as well as the decisions discussed above, are
set forth in a chart appended hereto. See A102-A108.

D. The Appellate Court Erred in Finding that the Disclaimer
Language in the Repurchase Agreement Was “Ambiguous”

Rather than recognize, as the circuit court did, that the provisions in the
Repurchase Agreement discussed above added up to a clear disclaimer of
reliance by Walworth on any extra-contractual statements, and rather than

enforce that disclaimer to bar Walworth’s fraud and breach of fiduciary duty

8 Similarly, in ABRY, the parties’ agreement included the following provision:
“Acquiror acknowledges and agrees that neither the Company nor the Selling
Stockholder has made any representation or warranty, expressed or implied,
as to the Company or any Company Subsidiary or as to the accuracy or
completeness of any information regarding the Company or any Company
Subsidiary furnished or made available to Acquiror and its representatives,
except as expressly set forth in this Agreement . ...” 891 A.2d at 1041 (emphasis
added). The Court explained that, because of this “critical provision,” the buyer
“was careful to amend its complaint and to premise its claims solely upon
alleged misrepresentations of facts that are represented and warranted in the
Stock Purchase Agreement itself.” Id.
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claims as a matter of law, the appellate court wrongly found that the language
of the Repurchase Agreement was “ambiguous.” AO013 (Op. § 35). This
conclusion misreads both Delaware law and the parties’ Agreement.

Under Delaware law, a contract is ambiguous “only when the provisions
In controversy are reasonably or fairly susceptible of different interpretations
or may have two or more different meanings,” and courts should not “torture
contractual terms to impart ambiguity where ordinary meaning leaves no room
for uncertainty.” Rhone-Poulenc Basic Chems. Co. v. Am. Motorists Ins. Co.,
616 A.2d 1192, 1196 (Del. 1992). Here, the ordinary meaning of the language
in section 3(e) leaves no room for uncertainty.

Indeed, neither the appellate court nor Walworth has ever offered any
interpretation of what they believe this provision means if it is not an anti-
reliance provision. See, e.g., SEC C 721-723 (arguing that the anti-reliance
clause is ambiguous, but identifying no alternate interpretation). Having
failed to offer any alternative interpretation of section 3(e), let alone a
reasonable one, Walworth should not be heard to argue that section 3(e) was
ambiguous. Mickman v. Am. Int’l Processing, L.L.C., 2009 WL 2244608, at *2
(Del. Ch. July 28, 2009) (interpreting LLC agreements in one party’s favor,
where the other party “offered no plausible alternative interpretation”).

The appellate court nonetheless concluded that the Repurchase
Agreement was ambiguous “as to which party, if any, disclaimed reliance,”

because the appellate court believed that: the Agreement did not contain “an
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unqualified disclaimer from [Walworth’s] point of view that it did not rely on
the extra-contractual statements allegedly made by defendants”; and,
relatedly, section 3(e) of the Repurchase Agreement “only expressly refers to
Mu Sigma’s ‘reliance’ and does not have comparable language referring to
[plaintiff].” A013 (Op. 99 35-36) (citation and internal quotation marks
omitted).

The fundamental flaw in the appellate court’s analysis is that it ignored
the clear language in subsection (i) of section 3(e), in which Walworth expressly
agreed that no representations concerning the financial condition of the
Company or the value of the repurchased stock had been made to it except as
expressly set forth in the Repurchase Agreement. There is nothing ambiguous
about that provision.

Instead, the appellate court supported its finding of “ambiguity” by
misreading subsection (i1) of section 3(e). In that provision, Walworth merely
acknowledged that “the Company [i.e., Mu Sigma] is relying upon the truth of
the representations and warranties in this Section 3 in connection with the
purchase of the Repurchased Stock hereunder.” Based on this
acknowledgment, the appellate court inexplicably concluded that section 3(e)
“amounts to a disclaimer by defendants of what they were representing and
relying upon.” A013 (Op. § 35).

That conclusion is clearly incorrect. Nothing in section 3(e) amounts to

a disclaimer by Mu Sigma of anything. To the contrary, Walworth expressly
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acknowledged in subsection (i1) that Mu Sigma was relying on all the
representations that Walworth made in section 3—including Walworth’s
representations that it had received all the information it considered necessary
or appropriate for deciding whether to sell its stock, and that Mu Sigma had
not made any representations regarding the operation or financial condition of
the Company except as set forth in the Agreement itself. A059 (SRA § 3(e)).

Had the appellate court focused on the text of subsection (1) and
construed that provision in accordance with Delaware law, two conclusions
would have followed:

First, the language in subsection (1) clearly circumscribes the universe
of representations Mu Sigma made to Walworth concerning the financial
condition of the Company and the value of the repurchased stock to
representations Mu Sigma made in the Repurchase Agreement itself, and
nothing other than those representations. As discussed above, anti-reliance
provisions under Delaware law do not have to use “magic words” like “disclaim
reliance” to be effective. See supra. 1.B. Indeed, Delaware courts have
construed agreements with language virtually identical to subsection (1)—
particularly when accompanied by a standard integration clause—as a
disclaimer of reliance on any extracontractual statements. See supra. 1.C.

Second, contrary to the appellate court’s finding, the language of section
3(e) 1s plainly from Walworth’s “point of view.” To repeat, section 3 of the

Repurchase Agreement contains Walworth’s representations and warranties,
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and section 3(e), in particular, expressly states that “Stockholder [i.e.,
Walworth] acknowledges (i) that neither the Company, nor any of the
Company’s Related Parties . . . has made any representation ... [etc.].” A059
(SRA § 3(e)); see supra. 1.B.

This language conveys precisely what Delaware law requires for a
disclaimer of reliance to be from the plaintiff’s “point of view.” See IAC Search,
2016 WL 6995363, at *6 (holding that buyer’s acknowledgment that seller
made no extra-contractual representations “comes from the perspective of the
buyer,” and thus was enforceable against the buyer); REI Holdings, LLC v.
LienClear-0001, 2020 WL 6544635, at *8 (D. Del. Nov. 6, 2020) (holding that
buyer’s representation and warranty that it had not relied upon any
information from the assignor other than as set forth in the parties’ written
agreement was “clear anti-reliance language from the point of view” of the
buyer).

Without addressing these authorities, the appellate court attempted to
distinguish ChyronHego on the ground that the anti-reliance provision there
stated that “both parties ‘agree’ that no extracontractual representations or
warranties were made.” A014-A015 (Op. 99 39-40). First of all, it is not
necessary that “both parties agree.” As noted above, under Delaware law, it is
only necessary—and entirely logical—that the disclaimer of reliance “come
from the point of view of the aggrieved party.” IAC Search, 2016 WL 6995363,

at *6 (quoting FdG Logistics, 131 A.3d at 860). In any event, as the preface of
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the Repurchase Agreement makes clear, Walworth and Mu Sigma each did
agree to all of the provisions in Repurchase Agreement, including the anti-
reliance language in section 3(e). See A058 (SRA p.1) (“The parties hereto
hereby agree as follows: ....”).

By ignoring subsection (i) and misreading subsection (i1), the appellate
court found ambiguity where none exists and, contrary to Delaware law,
“torture[d] [the] contractual terms to impart ambiguity where ordinary
meaning leaves no room for uncertainty.” Rhone-Poulenc, 616 A.2d at 1196.

In sum, the language in subsection (i) of section 3(e) is a clear disclaimer
from Walworth’s “point of view” of reliance on any extracontractual
statements. The language in subsection (ii) of section 3(e), on the other hand,
is merely an acknowledgment by Walworth that Mu Sigma was relying on the
representations Walworth made in section 3, including the disclaimer of
reliance in subsection (i) of section 3(e). In other words, subsection (i1) merely
underscores the importance of Walworth’s contractual representations to Mu
Sigma, including Walworth’s “anti-reliance” representation. It does not in any
way change the plain meaning of subsection (1) under Delaware law. (Nor does
either subsection have anything to do with Mu Sigma’s own representations
and warranties, which are contained in section 4 of the Agreement.)

Accordingly, the appellate court found the Repurchase Agreement

>

“ambiguous” by misreading the Agreement and by misconstruing the

applicable Delaware case law.
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E. The Appellate Court Erred in Three Other Respects in
Analyzing Section 3(e) of the Repurchase Agreement.

Apart from erroneously concluding that section 3(e) of the Repurchase
Agreement was not from Walworth’s point of view and was ambiguous, the
appellate court committed three additional errors in analyzing section 3(e).
They are discussed, in turn, below.

1. The Appellate Court Improperly Criticized the
Citing of an Unpublished Delaware Opinion

First, the appellate court erred in criticizing Defendants and the circuit
court for relying on ChyronHego—which contains an anti-reliance provision
substantively identical to the one in the Repurchase Agreement—Dbecause it is
an unpublished decision. A014 (Op. § 38). The appellate court did so even
though it acknowledged that “an unpublished decision is precedential under
Delaware law,” on the theory that, “if ChyronHego had been filed in Illinois, it
could not be cited for this purpose.” Id. (citing Ill. S. Ct. R. 23(e) (eff. Jan. 1,
2021)).

There is no logic to that view. ChyronHego was not filed in Illinois, but
in Delaware—where, as the appellate court itself recognized (A014 (Op. § 38)),
such decisions are precedential. See, e.g., Crystallex Int’l Corp. v. Petréleos De
Venezuela, S.A., 879 F.3d 79, 85 n.8 (3d Cir. 2018) (“Delaware courts give such
[unpublished] opinions substantial precedential weight.”); ASR 2620-2630
Fountainview, LP v. ASR 2620-2630 Fountainview GP, LLC, 582 S.W.3d 556,
562 n.8 (Tex. Ct. App. 2019) (“Under Delaware law, unpublished opinions from

the Court of Chancery are precedential.”’); Case Financial, Inc. v. Alden,
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2009 WL 2581873, at *6 n.39 (Del. Ch. Aug. 21, 2009) (unpublished opinions
in Delaware “have precedential value”). Indeed, the Delaware Supreme Court
itself regularly cites unpublished Court of Chancery opinions. See, e.g.,
Dohmen v. Goodman, 234 A.3d 1161, 1170 (Del. 2020) (citing Latesco, L.P. v.
Wayport, Inc., 2009 WL 2246793 (Del. Ch. July 24, 2009)).

Further, this Court’s Rule 23(e) deals only with decisions of this State’s
appellate court, and does not prohibit citation of unpublished precedential
decisions of courts in other states. It does not even address the issue. As a
result, it is no surprise that, in fact, Illinois courts—like Delaware courts—
have routinely relied on unpublished Delaware opinions. See, e.g., Bowling
Green Sports Ctr., Inc. v. G.A.G. LLC, 2017 IL App (2d) 160656, 9 17; Sherman
v. Ryan, 392 I1l. App. 3d 712, 725, 734 (1st Dist. 2009); Patrick v. Wix Auto Co.,
288 I1l. App. 3d 846, 850 (1st Dist. 1997); Spillyards v. Abboud, 278 Ill. App.
3d 663, 672 (1st Dist. 1996).

There is a particularly good reason why courts of this State look to
decisions of the Delaware Court of Chancery, both published and unpublished.
As numerous courts around the country have acknowledged, “Delaware has
long been recognized as the fountainhead of American corporations and . . . its
Courts of Chancery are known for their expert exposition of corporate law.” In
re Ivan F. Boesky Sec. Litig., 129 F.R.D. 89, 97 (S.D.N.Y. 1990); see also Menezes
v. WL Ross & Co., LLC, 744 S.E.2d 178, 185 n.5 (S.C. 2013) (“The Delaware

Chancery Court is widely recognized as the nation’s preeminent forum for the
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determination of disputes involving the internal affairs of the thousands of
corporations and business entities conducting a vast amount of the world's
commercial affairs.”); In re Facebook, Inc. S’holder Derivative Priv. Litig., 367
F. Supp. 3d 1108, 1120 (N.D. Cal. 2019) (“[T]he Delaware Court of Chancery
unquestionably has a well-recognized expertise in the field of state corporation
law” (citation and internal quotation marks omitted)). Indeed, in part due to
the quality of the Court of Chancery and the consistency of its decision-making,
1.6 million business entities, including Mu Sigma, are incorporated in
Delaware, including nearly 68% of Fortune 500 companies, and 31 of 37
Fortune 500 companies headquartered in Illinois.?

2. The Appellate Court Erred by Finding Ambiguity

Because Two Judges Disagreed Whether the Anti-
Reliance Language Was Ambiguous

Second, the appellate court erred by ruling that “[t]he fact that two
different judges [Judge Griffin and Judge Kubasiak] reasonably interpreted
the same contract language differently shows that the [Repurchase
Agreement| was ambiguous.” A013 (Op. q 36). A contractual provision is not
rendered ambiguous merely because two judges disagree as to whether it is
ambiguous. Were that the case, no appellate court could ever reverse a finding
of ambiguity because such an outcome necessarily would entail two different

judges interpreting the same contract differently. As dJustice Pucinski

9 See Delaware Division of Corporations, 2020 Annual Report Statistics,
https://corpfiles.delaware.gov/Annual-Reports/Division-of-Corporations-2020-
Annual-Report.pdf (last visited January 14, 2022); A109-A110.
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acknowledged in her concurring opinion, “[olne of the judges could just be
wrong.” A025 (Op. g 74).

In fact, the Delaware Supreme Court has ruled that “[a] mere split in
the case law concerning the meaning of a term does not render that meaning
ambiguous in the Delaware courts.” O’Brien v. Progressive Northern Ins. Co.,
785 A.2d 281, 289 (Del. 2001). The Delaware Supreme Court also has not
hesitated to find contract language unambiguous when other judges found the
same language to be ambiguous or disagreed on its meaning. See, e.g., Manti
Holdings, LLC v. Authentix Acquisition Co., 261 A.3d 1199, 1210-12, 1232-37
(Del. 2021) (finding contract term to be unambiguous while dissent disagreed);
Chicago Bridge & Iron Co. v. Westinghouse Elec. Co., 166 A.3d 912, 926-27
(Del. 2017), as revised (June 28, 2017) (disagreeing with Court of Chancery’s
Interpretation of a contract term and finding the term unambiguous); Pellaton
v. Bank of New York, 592 A.2d 473, 478-79 (Del. 1991) (disagreeing with court
below that contract was ambiguous).

3. The Appellate Court Erred in Relying on Extrinsic
Evidence and in Mischaracterizing that Evidence

Third, the appellate court further erred by supporting its finding of
“ambiguity,” and the purported need for a jury trial, by citing to extrinsic
evidence. A015-A017 (Op. 9 41-45).

Under Delaware law, where, as here, “a contract is unambiguous,
extrinsic evidence may not be used to interpret the intent of the parties, to vary

the terms of the contract or to create an ambiguity.” FEagle Indus., Inc. v.

44

SUBMITTED - 16314823 - Peter Silverman - 1/14/2022 8:24 PM



127177

DeVilbiss Health Care, Inc., 702 A.2d 1228, 1232 (Del. 1997). The appellate
court erroneously did exactly that when it considered a prior draft of the
Repurchase Agreement as evidence that could cause a decision maker to vary
the clear terms of the final version of the Repurchase Agreement. In short,
there is simply no basis for considering extrinsic evidence at all where, as here,
the language at issue is unambiguous.

But even if one considers the extrinsic evidence (and this Court should
not), the negotiating history that the appellate court discussed actually
undermines the court’s conclusion.

That history shows that, in a draft sent to Mu Sigma’s counsel,
Walworth’s counsel changed an earlier draft of the Repurchase Agreement that
contained no representations and warranties by Mu Sigma by adding, in what
became section 4 of the Agreement, several representations and warranties
attributed to Mu Sigma, as well as an acknowledgment by Mu Sigma that
Walworth was relying on those representations.l® SUP SEC C160. To
harmonize section 3 with that change, Walworth’s counsel removed an earlier
statement that Walworth was not relying on Mu Sigma in making its decision

to sell its stock, because that statement was no longer consistent with the

10 For example, Walworth’s lawyer added a representation on the part of Mu
Sigma that Mu Sigma was “not currently engaged in any discussions or
conversations with any third parties which the Company has reason to believe
would . . . result in the sale or issuance of any capital stock of the Company at
an implied valuation or purchase price greater than the implied valuation of
the Repurchased Stock.” SUP SEC C160 (inserting § 4(d)).
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addition of contractual representations and warranties that Walworth was
relying on. See SUP SEC C159.

Significantly, at the same time section 4 was added to the Repurchase
Agreement, Walworth’s counsel left unchanged Walworth’s representation and
acknowledgment that Mu Sigma had made no “representation or warranty,
express or implied, except as set forth herein, regarding any aspect of the sale
and purchase of the Repurchased Stock, the operation or financial condition of
[Mu Sigma] or the value of the Repurchased Stock.” SUP SEC C158-59. In
doing so, Walworth confirmed that it was still disclaiming reliance on any
statements by Mu Sigma not set forth in the Repurchase Agreement.

The appellate court made two errors in considering this extrinsic
evidence. First, it was error to even consider the parties’ negotiating history,
because the language of the Repurchase Agreement adds up to a clear and
unambiguous disclaimer of reliance by Walworth on any extra-contractual
statements. See supra. I.B-C. Second, the appellate court wrongly concluded
this history somehow supported Walworth’s effort to avoid the anti-reliance
language of the Agreement. It does no such thing. To the contrary, as noted
above, it merely reinforces Walworth’s disclaimer of reliance on any extra-

contractual statements.1!

11 The appellate court decision also cited extrinsic evidence involving an email
exchange between Rajaram and one of Mu Sigma’s other executives, in which
the other executive commented on Rajaram’s initial email to Ryan Jr. about
Mu Sigma potentially repurchasing some of Walworth’s stock, stating: “[y]ou
tempted [him] enough without trying to oversell.” A016-A017 (Op. 9 44).
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F. The Appellate Court Erred in Attempting to Distinguish
Delaware Authority Holding that Anti-Reliance
Provisions Bar Fraud Claims Based on Omissions

In the circuit court, Walworth argued as a fallback position that, even if
the language in section 3(e) and other provisions of the Repurchase Agreement
amounted to an anti-reliance provision that prevented Walworth from
asserting claims based on extra-contractual statements, its fraud claims could
survive on the theory that they were not based on what Rajaram said, but
rather on what he did not say. SEC (C2258-60. In other words, under this
alternative theory, Walworth’s fraud claims allegedly were based on
“omissions,” not misrepresentations.

The circuit court properly rejected this effort to end run the anti-reliance
provision in the Repurchase Agreement through clever wordplay. A039-A040.
While the appellate court did not disagree, it erred in trying to distinguish the

cases the circuit court relied upon. A017-A021 (Op. J9 46-54).

Again, the appellate court’s consideration of this extrinsic evidence was
improper under Delaware law given the unambiguous language of the
Repurchase Agreement. See Eagle Indus., 702 A.2d at 1232. In any event, the
emails shed no light on the proper interpretation of the Repurchase
Agreement, and the concurrence rightly criticized the majority opinion for
considering them. A025 (Op. 4 74). Nor do the emails evidence any
wrongdoing or deception by Rajaram. To the contrary, every statement in
Rajaram’s initial e-mail (SEC C2360-61)—including a discussion of Walworth’s
favorable return on its investment, the sales prices of earlier repurchase
transactions, the fact that Mu Sigma “weathered the recession well,” and that
the company was “moving from explosive growth to steady growth”—was
entirely accurate.
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As the circuit court found, Delaware courts have repeatedly rejected
such attempts to avoid anti-reliance provisions. After all, as those courts have
recognized, any representation claim can be restated as an “omissions” claim
by alleging that the false statement “omitted the truth.”'2  Accepting
Walworth’s “omissions” theory would thus entirely vitiate anti-reliance
clauses.

The Delaware Court of Chancery addressed this precise issue in Prairie
Capital. As the Court explained there, when a party agrees in writing that a
specific set of written representations formed the basis for its decision to enter
into an agreement, it cannot later sue on alleged “omissions”:

Recasting an allegation as an omission should not enable a party

to circumvent an agreed-upon informational definition. ... If the

contract says that the buyer only relied on the representations in

the four corners of the agreement, then that is sufficient. The

party may prove that the representations in the four corners of

the agreement were false or materially misleading, but the party

cannot claim that information it received outside of the

agreement, which was not the subject of a contractual
representation, contained material omissions.

132 A.3d at 54-55.

12 See, e.g., Prairie Capital, 132 A.3d at 52-53 (“[A]ny misrepresentation can be
re-framed for pleading purposes as an omission. If a plaintiff could escape a
provision like the [anti-reliance clause] by re-framing an extra-contractual
misrepresentation as an omission, then the clause would be rendered
nugatory. When parties identify a universe of contractually operative
representations in a written agreement, they remain in that universe. A party
that is later disappointed with the written agreement cannot escape through a
wormbhole into an alternative universe of extra-contractual omissions.”).
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Adopting the reasoning of Prairie Capital, a Delaware federal court
dismissed common law fraud claims insofar as they relied on extra-contractual
omissions, explaining that “[e]very misrepresentation, to some extent, involves
an omission of the truth.” Universal Am. Corp. v. Partners Healthcare Sols.
Holdings, L.P., 176 F. Supp. 3d 387, 401, 403 (D. Del. 2016) (internal quotation
marks omitted). More recently, another member of the Delaware Court of
Chancery followed Prairie Capital as “controlling” to bar “Plaintiffs’ fraudulent
concealment and misrepresentation claims, even if those claims are based on .

. alleged omissions.” Midcap Funding X Trust v. Graebel Cos., 2020 WL
2095899, at *21 (Del. Ch. April 30, 2020).

The gravamen of Prairie Capital and the cases that follow it is that
allowing parties who have agreed to an anti-reliance provision to sue for extra-
contractual “omissions” would undermine the entire point of an anti-reliance
clause—which is to define with specificity in the parties’ contract the
actionable statements on which the party is in fact relying.

Application of this principle is particularly appropriate here. The
alleged “misrepresentation” at issue in this case involved vague statements to
the effect that Mu Sigma’s “growth prospects had severely dimmed.” AO081
(SAC 9 43). Walworth’s “omissions” claim is, in effect, simply that Rajaram
failed to say that Mu Sigma’s growth prospects had not severely dimmed.
Allowing a claim to proceed on such a basis would be an invitation to use mere

wordplay to end run a bargained-for anti-reliance provision.
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The rule barring the use of “omissions” claims to end-run an anti-
reliance clause applies with particular force here because the Repurchase
Agreement does address omissions. Walworth specifically represented and
warranted that it “ha[d] received all the information it considers necessary or
appropriate for deciding whether to sell the Repurchased Stock to the
Company pursuant to this Agreement” (A059 (SRA § 3(e)), thus precluding a
claim based on any omitted information. In addition, Walworth released
Defendants from all “known or unknown” as well as “suspected and
unsuspected” claims arising out of or in any way related to “events, acts,
conduct or omissions” occurring prior to the Agreement. A061 (SRA §5
(emphasis added)).

Significantly, in addressing Defendants’ reliance on Prairie Capital,
Universal American, and Midcap Funding, the appellate court did not question
the logic of any of those cases. Instead, the appellate court attempted to
distinguish this line of cases on two other grounds, both of which suffer from
clear errors of law.

First, the appellate court found that, unlike in Prairie Capital,
Universal American, and Midcap Funding, “there is no language in the
[Repurchase Agreement] that specifically identified what information
[Walworth] did or did not rely on in entering into the [Repurchase
Agreement].” A017-A018 (Op. 9 47-48). This conclusion is plainly incorrect.

As explained above, section 3(e)(1) identifies the precise universe of information
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on which Walworth did and did not rely in entering into the Repurchase
Agreement. Specifically, Walworth relied on the representations set forth in
the Repurchase Agreement itself and not on anything outside of the
Repurchase Agreement with respect to the company’s financial condition or the
value of its stock. See supra. I.B. Section 3(e)(i) did so, moreover, using
language phrased the same way as provisions Delaware courts repeatedly have
found sufficient to bar fraud claims based on extracontractual statements in
other cases. See supra. 1.C.

Second, after finding that Prairie Capital, Universal American, and
Midcap Funding “involved arms-length transactions where there was no
affirmative duty of disclosure,” the appellate court held that the record “raises
a question of fact” as to whether there was such a duty in this case. A019-
A021 (Op. 99 49, 54). For the reasons explained in the next section, this
conclusion is wrong as a matter of law, because Delaware law imposes such an
affirmative duty of disclosure on fiduciaries only when “a request for

stockholder action” 1s made, which did not occur here.
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II. THE APPELLATE COURT ERRED IN CONCLUDING THAT MU
SIGMA’S AND WALWORTH’S INDIVIDUALLY NEGOTIATED
STOCK REPURCHASE MAY HAVE BEEN A “REQUEST FOR
STOCKHOLDER ACTION”

The appellate court also erred in holding that, notwithstanding any anti-
reliance language barring misrepresentation or breach of fiduciary duty
claims, Walworth’s claims might be viable because “there is a genuine issue of
material fact regarding whether the [R]epurchase [T]ransaction was part of a
request for stockholder action,” in which case Rajaram may have had a
fiduciary duty of full disclosure to Walworth. A021 (Op. 9§ 55). In so holding,
the appellate court’s decision was directly contrary to both Delaware law and
a prior Appellate Division decision directly on point. As those decisions make
clear, as a matter of law, the Repurchase Transaction was not a “request for
stockholder action,” and no “issue of material fact” exists as to this issue.

Under Delaware law, the duties of corporate fiduciaries change “in the
specific context of the action the [fiduciary] is taking with regard to either the
corporation or its shareholders.” Malone v. Brincat, 722 A.2d 5, 10 (Del. 1998).
As the appellate court correctly recognized, under Delaware law, “a fiduciary
duty of disclosure” applies only in the context of a “request for stockholder
action,” such as a shareholder vote or a proxy contest; but such a duty does not
apply in connection with an individually negotiated transaction between a
corporation and one of its shareholders, even if a company official who i1s a

fiduciary negotiates the transaction. A019-A020 (Op. 99 51-53).
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As former Chief Justice Strine, then a Vice Chancellor, explained: “Even
fiduciaries have no distinctive state law duty to disclose material developments
with respect to the company’s business in the absence of a request for
‘stockholder action,” which refers to a broad request to stockholders on such
things as a stockholder vote, a tender offer, a proxy, or similar corporate
communications that do not involve a negotiation with an individual
stockholder. Metro Commc’n Corp. BVI v. Advanced Mobilecomm Techs. Inc.,
854 A.2d 121, 153, 156 (Del. Ch. 2004) (citation and internal quotation marks
omitted).

Delaware courts have repeatedly described the reason for the different
treatment afforded to a “request for stockholder action” as opposed to
transactions with individual stockholders. Specifically, Delaware courts have
noted that the fiduciary duty of full disclosure applies only in the limited
context of a “request for stockholder action” because, in those situations,
individual stockholders do not have the opportunity to bargain for additional
information as they do in connection with an individually negotiated
transaction. As the Delaware courts have explained:

The rule requiring calls for stockholder action to be accompanied

by full and fair disclosure of all material information regarding

the decision presented to the stockholders is premised on the

collective action problem that stockholders, in the aggregate, are

faced with when asked to vote or tender their shares. In such a

situation, it would be impractical, if not impossible, for each

stockholder to ask and have answered by the corporation its own

set of questions regarding the decision presented for

consideration. . .. These same factors do not, however, come into
play when the corporation asks a stockholder as an individual to
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enter into a purchase or sale. There, the stockholder may refuse
to do so until he is satisfied the corporation has given him
sufficient information to evaluate the decision presented to him.

Latesco, L.P. v. Wayport, Inc., 2009 WL 2246793, at *6 (Del. Ch. July 24, 2009).

Here, there can be no question that, as a matter of law, the Stock
Repurchase involved an individually negotiated transaction—that is, a stock
repurchase entered into between the corporation and a single, highly
sophisticated shareholder, after two months of negotiations between the
parties and their counsel—and, accordingly, that no “fiduciary duty of
disclosure” applied.

In fact, the Illinois appellate court considered this precise issue nearly
two decades ago in a case involving Delaware law and squarely held that a
fiduciary duty of full disclosure did not apply to a stock repurchase transaction
entered into with individual shareholders. In Sims v. Tezak, 296 I1l. App. 3d
503, 507-08 (1st Dist. 1998), the appellate court expressly held that an
individually negotiated repurchase of shares from minority shareholders was
not a request for “shareholder action” and therefore did not give rise to an
affirmative fiduciary duty of full disclosure. The Delaware Court of Chancery
cited Sims with approval in Latesco, 2009 WL 2246793, at *6 n.18.

The appellate court here not only failed to explain the reasons for its
departure from Sims, but its opinion nowhere even mentioned that decision,
even though the circuit court had expressly relied upon it (A038), and the

parties discussed it at length in their briefs.
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Further, while this case was pending before the appellate court, the
Delaware Supreme Court reaffirmed these very principles in Dohmen v.
Goodman, 234 A.3d 1161 (Del. 2020), citing with approval both Sims and
Latesco. Id. at 1170-71 & n.42. In Dohmen, the Delaware Supreme Court held
that no “fiduciary duty of disclosure” existed where a fiduciary negotiated with
a single investor concerning his investment. Id. at 1171. In so holding, the
Delaware Supreme Court expressly ruled that it “agree[d] with the Court of
Chancery’s analysis in [Latesco] and its decision not to impose an affirmative
fiduciary duty of disclosure for individual transactions.” Id.

In light of Dohmen, Sims, and Latesco, the appellate court’s conclusion
that the Stock Repurchase here might have been a “request for stockholder
action” 1s clearly wrong. The undisputed evidence showed that: (i) the
Repurchase Agreement governing the Stock Repurchase was an individually
negotiated agreement solely between Mu Sigma and Walworth (A058 (SRA
p- 1)); (i1) the parties expressly agreed that the Agreement was “the product of
negotiations between the parties hereto represented by counsel” (A062 (SRA
§ 6(d)); (111) Walworth itself cited evidence showing that its counsel bargained
for and obtained representations and warranties by Mu Sigma (SUP SEC
C157-62) and (1v) the allegedly misleading statements were made solely to
Walworth and not to other stockholders (C112-114 (FAC 99 33-38)).

Thus, under Dohmen, Sims, and Latesco, there is no question that this

was an individually negotiated transaction in which Walworth was free to
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bargain for any information that it thought necessary to decide whether to sell
its shares; as a matter of law, that type of transaction is not a “request for
stockholder action.”

The appellate court’s ruling that the Stock Repurchase may nonetheless
have been a request for stockholder action simply because Walworth
“presented evidence that defendants intended to extend their repurchase offer
to an unspecified number of other stockholders” (A020 (Op. § 54)) cannot be
squared with these controlling decisions.

Whether Mu Sigma intended to offer—or even did offer (which it did
not)—the same terms to other shareholders does not change the fact that the
transaction with Walworth was individually negotiated, and that Walworth
had the opportunity to and did bargain for the disclosures it wanted. For the
reasons Latesco and Dohmen describe—that is, the ability of the shareholder
to request whatever information it wanted before entering into the
transaction—the Stock Repurchase was not a “request for stockholder action,”
but, rather, an individually negotiated transaction. After all, it is not just
undisputed, but affirmatively alleged by Walworth, that the parties here not
only had an opportunity to bargain, they in fact did so. A086 (SAC 9 57); SEC
C2363; SUP SEC C157-162; C4156-4157.

The appellate court thus erred in concluding that summary judgment
could be denied on the ground that the Stock Repurchase may have been a

“request for stockholder action,” and that there was a genuine issue of material
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fact that precluded ruling on this issue as a matter of law. The facts
establishing that the Stock Repurchase was an individually negotiated
transaction and not a “request for stockholder action” were undisputed, and
the circuit court was correct in deciding as matter of law that it was not a
“request for stockholder action.”'3 A035, A037-A039.

For the many Illinois companies that are incorporated in Delaware and
that frequently engage in similar transactions with individual investors, this
erroneous appellate court ruling creates confusion as to the duties of corporate
fiduciaries where there was clarity before. Unless reversed, it will stand as
new precedent that is at odds with both the appellate court’s own prior
precedent in Sims and well-established Delaware law, including the Delaware
Supreme Court’s recent decision in Dohmen. For this reason as well, the
appellate court’s reversal of the circuit court’s dismissal of Walworth’s fraud

and fiduciary duty claims should be reversed.

13 Interestingly, the appellate court itself recognized that, under Dohmen,
without proof of reliance, even if a fiduciary duty of full disclosure existed and
was breached (which was not the case here), a plaintiff would not be entitled
to compensatory damages, as such damages are only available with proof of
reliance. As the appellate court noted, “[t]o recover compensatory damages for
a breach of the fiduciary duty of disclosure, a stockholder must prove reliance,
causation, and damages.” A020 (Op. 9 52); Dohmen, 234 A.3d at 1168, 1175.
For the reasons set forth above, Walworth cannot do that here, because of the
anti-reliance language in the Repurchase Agreement.
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III. THE APPELLATE COURT ERRED IN REVERSING THE TRIAL
COURT’S RULING THAT WALWORTH’S RELEASE BARS ITS
BREACH OF CONTRACT AND UNJUST ENRICHMENT CLAIMS

Finally, as a result of the erroneous conclusions discussed above, the
appellate court erred in declining to enforce Walworth’s general release of all
claims against Mu Sigma and its Related Parties in the Repurchase
Agreement.

As the circuit court correctly ruled, Walworth’s release (in addition to
supporting the dismissal of Walworth’s fraud and fiduciary duty claims)
unambiguously bars the breach of contract and unjust enrichment claims that
Walworth asserted in its Second Amended Complaint. A049-A051. But,
because the appellate court wrongly concluded that the anti-reliance provision
in the Repurchase Agreement was not enforceable as a matter of law to bar
Walworth’s fraud claims, and because it wrongly concluded the Stock
Repurchase may have been a “request for stockholder action,” it mistakenly
reasoned that it was “premature” for the circuit court to enforce the release,
because that, too, supposedly may have been “procured by fraud.” A013, A020-
A021, A023 (Op. 19 35, 54, 64).

As explained above, however, the circuit court did not err in ruling that
the anti-reliance provisions of the Repurchase Agreement barred Walworth’s
fraud and fiduciary duty claims. Nor did the circuit court err in finding that
the Stock Repurchase was not a “request for stockholder action.” Accordingly,
if Walworth cannot properly assert fraud and breach of fiduciary duty claims,

then the release should be applied as written to foreclose Walworth’s other
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claims. See ADM Alliance Nutrition, Inc. v. SGA Pharm Lab, Inc., 877 F.3d
742, 749-50 (7th Cir. 2017) (rejecting argument that a sophisticated party can
avoid a release based upon extra-contractual representations that the party
had agreed it was not relying upon); Sequel Capital, LLC v. Pearson, 2012 WL
2597759, at *4-5 (N.D. I11. July 3, 2012) (same). Indeed, this is all the more the
case because Walworth’s fraudulent inducement argument in regard to the
release is based on the same alleged extra-contractual statements that its
overall fraud claims are based on. Compare A088 (SAC 9 64), with A089 (SAC
91 72).

Accordingly, the circuit court correctly ruled that Walworth’s release
bars its breach of contract and unjust enrichment claims, and the appellate
court erred in reversing that ruling.

Finally, Defendants respectfully also note that the circuit court correctly
ruled that Walworth’s unjust enrichment claim also failed for other reasons as
well, under both Illinois and Delaware law. A054-A056. First, in both states,
unjust enrichment claims are barred where, as here, a written agreement
governs the parties’ transaction. See A054 (citing People ex rel. Hartigan v. E
& E Hauling, Inc., 153 I1l. 2d 473, 497 (1992); Dietrichson v. Knott, 2017 WL
1400552, at *6 (Del. Ch. Apr. 19, 2017)). And, second, also in both states, where
an unjust enrichment claim is based upon the same allegations as a claimant’s
fraud or other tort claims, and those claims are dismissed, then the unjust

enrichment claim fails as well. See A054-A055 (citing Cleary v. Philip Morris
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Inc., 656 F.3d 511, 517 (7th Cir. 2011) (applying Illinois law)); see also, e.g.,
Beck & Panico Builders, Inc. v. Straitman, 2009 WL 5177160, at *7 (Del. Super.
Ct. Nov. 23, 2009).

CONCLUSION

For the reasons discussed above, it is abundantly clear under applicable
Delaware case law that the circuit court correctly dismissed all of Walworth’s
claims, and that the appellate court erred in reversing the circuit court’s
rulings. The appellate court’s rulings should therefore be reversed in their
entirety, and the circuit court’s rulings dismissing all of Walworth’s claims
with prejudice should be reinstated.

Defendants respectfully submit that, in view of the clarity of the
Delaware case law on these issues, this Court can and should consider the
cases 1itself and reverse the appellate court’s erroneous opinion. However, if
the Court has any doubt as to what the applicable principles of Delaware law
are and how to apply them in this case, Defendants note that the Court has
the option to certify questions of law presented by this appeal for resolution by
the Delaware Supreme Court, pursuant to Delaware Supreme Court Rule 41,
an analogue to this Court’s Rule 20(a), and that it would be appropriate for this

Court to do so.
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subject to any liability to the Buyer ... resulting from the
distribution to the Buyer, or the Buyer's use of the
[Descriptive Memorandum] and any information, document,
or material made available to the Buyer in certain “data
rooms,” management presentations or any other form in
expectation of the transactions contemplated by this
Agreement. In connection with the Buyer's investigation of
the Company, the Buyer may have received from or on behalf
of the Sellers certain projections, including projected
statements of operating revenues and income from operations
of the Company. The Buyer acknowledges that there are
uncertainties inherent in attempting to make such estimates,
projections and other forecasts and plans, that the Buyer is
familiar with such uncertainties, that the Buyer is taking full
responsibility for making its own evaluation of the adequacy
and accuracy of all estimates, projections and other forecasts
and plans so furnished to it (including the reasonableness of
the assumptions underlying [them] ), and that the Buyer has
received no representation or warranty from either Seller
with respect to such estimates, projections and other forecasts
and plans (including the reasonableness of the assumptions
underlying [them] ).

Section 4.29. “Except as set forth in this Article 4 or in the
Disclosure Schedule or the exhibits hereto, neither Seller
makes any representation or warranty, express or implied, to
Buyer or its affiliates ... relating to itself, Company, the other
Seller ... including, without limitation, any representation or
warranty as to value, merchantability, fitness for a particular
purpose or for ordinary purposes, or any other matter.”

Descriptive Memorandum. “[nJone of [the sellers] make
any express or implied representation or warranty as to the
accuracy or completeness of the information contained herein
or made available in connection with any further
investigation of the Company;”

Pharmacia that were not otherwise the subject of a
warranty in that Agreement . .. Were this Court to allow
Great Lakes to disregard the clear terms of its
disclaimers and to assert its claims of fraud, the carefully
negotiated and crafted Purchase Agreement between the
parties would similarly not be worth the paper it is
written on. To allow Great Lakes to assert, under
the rubric of fraud, claims that are explicitly
precluded by contract, would defeat the
reasonable commercial expectations of the
contracting parties and eviscerate the utility of
written contractual agreements. For those
reasons, I conclude that in these circumstances,
Delaware law  permits explicit contract
disclaimers to bar Great Lakes' fraud claims.
Because the parties' contractually agreed-to disclaimers
extinguish the fraud claims being asserted here, Counts
I and III will be dismissed.”

262272149

A108
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NOTICE OF FILING and PROOF OF SERVICE

The undersigned, being first duly sworn, deposes and states that on
January 14, 2022, there was electronically filed and served upon the Clerk of
the above court Brief of Defendants-Appellants Mu Sigma, Inc. and
Dhiraj C. Rajaram. Service will be accomplished by email as well as
electronically through the filing manager, File & Serve Illinois, to the following
counsel of record:

ANDREW B. CLUBOK JOHN DEL MONACO ROBERT A. CLIFFORD
(andrew.clubok@lw.com) (John_delmonaco@kirkland (rac@cliffordlaw.com)
MELISSA ARBUS SHERRY  -com) MONICA DAVID
(melissa.sherry@lw.com) KIRKLAND & ELLIS (mdavid@cliffordlaw.com)
STEPHEN P. BARRY LLP CLIFFORD LAW OFFICES,
(stephen.barry@lw.com) 601 Lexington Avenue p ¢

CAROLINE A. FLYNN New York, NY 10022 120 North LaSalle Street
(caroline.flynn@lw.com) Suite 3100

LATHAM & WATKINS LLP Chicago, Illinois 60602
555 Eleventh St, NW

Suite 1000

Washington, DC 20004
/s/ James R. Figliulo

Under penalties as provided by law pursuant to
Section 1-109 of the Code of Civil Procedure, the
undersigned certifies that the statements set forth
in this instrument are true and correct.






