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NATURE OF THE CASE 

This case involves the issue of whether the Defendant timely filed its motion to 

quash service of process where the motion was filed forty-nine days after the court 

vacated an earlier order that had dismissed the case for want of prosecution. Also at issue 

is whether the Plaintiff properly served the Defendant, a foreign limited liability 

company, by publication. 

On April 13, 2013, Defendant filed its appearance. However, on that same day, 

the trial court, on its own motion, dismissed the case for want of prosecution. On May 30, 

2013, the court granted Plaintiff's motion and vacated the dismissal for want of 

prosecution. Forty-nine days later, Defendant filed a motion to quash service of process, 

which it later amended. 

The circuit court denied Defendant's amended motion to quash finding that 

Defendant had filed its motion beyond the 60 days as required by section 15-1505.6 of 

the Illinois Mortgage Foreclosure Law and that service by publication on Defendant was 

otherwise proper as Plaintiff had complied with the Mortgage Foreclosure Law. 

The Appellate Court affirmed finding that the statute did not provide an exception 

that tolls the 60-day time period for filing a motion to quash while a DWP is in effect. 

Accordingly, the appellate court did not reach the second issue of whether Defendant was 

properly served by publication. The case was not tried by a jury. It does not raise a 

question on the pleadings. 

1
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ISSUES PRESENTED FOR REVIEW 

1. Whether the Defendant timely filed its motion to quash service of process 

where the motion was filed forty-nine days after the court vacated an earlier order that 

dismissed the case for want of prosecution. 

2. Whether the Defendant was properly served by publication as mandated 

by the Illinois Limited Liability Company Act. 

JURISDICTION 

The Appellate Court had jurisdiction over Defendant's appeal under Supreme 

Court Rules 301 and 303. On January 31, 2017, the Appellate Court issued its decision. 

(A.73) On March 7, 2017, Defendant filed a timely Petition for Leave to Appeal under 

Rule 315, which this court granted on May 24, 2017. (A.79) This Court has jurisdiction 

pursuant to Supreme Court Rule 315 (eff. Mar. 15, 2016). 

2
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STATEMENT OF FACTS 

On June 11, 2010, the Plaintiff, The Bank Of New York Mellon F/K/A The Bank 

Of New York As Trustee For The Certificate Holders Of Cwalt, Inc. Alternative Loan 

Trust 2006-2CB Mortgage Pass-Through Certificates, Series 2006-2CB (Bank of New 

York Mellon), filed a foreclosure complaint against Pacific Realty Group, LLC, among 

others.1 R. C2. On that same day, a summons was issued indicating that Pacific Realty 

was to be served by publication "pursuant to 735 ILCS 5/2-205.1 and Business 

Corporation Law." R. C35-39. On July 1, 2010, Plaintiff filed an affidavit for service by 

publication. R. C40. The Plaintiff's attorney stated in the affidavit that upon diligent 

inquiry, Pacific Realty could not be found so that service could not be had upon it. Id. 

Plaintiff also filed an affidavit of due and diligence search in which Daniel Walton of 

ProVest LLC averred that the last known address for Defendant was "Unknown." 

According to the affidavit, Walton performed a directory assistance search, which did not 

produce a telephone number for the Defendant in Will County, Illinois. Finally, Walton 

averred in his affidavit that the Secretary of State showed no listing for Defendant and 

that no attempt was made to serve Defendant at an addresses because none was located. 

R. C.46-47.   

Thereafter, Plaintiff published the notice of foreclosure. Pacific Realty did not 

appear or file a responsive pleading to the complaint. On July 5, 2012, the court entered 

an order of default against Defendant. R. C126. 

On April 12, 2013, Plaintiff filed a motion for an Order Approving Report of Sale 

and Distribution. R. C297. Plaintiff's motion was noticed up for April 18, 2013. R. C295. 

1 The complaint named other Defendants who are not parties to this appeal. 

3
 

SUBMITTED - 39738 - Matthew Gurvey - 7/12/2017 2:02 PM 



 
 

     

     

 

      

  

   

 

    

   

    

 

     

    

     

       

        

    

   

      

     

      

       

121995
 

On April 18, 2013, Pacific Realty filed its appearance and its attorney appeared in court. 

R. C312. On that same day, the circuit court, on its own motion, dismissed the case for 

want of prosecution because Plaintiff's attorney was not present in court. R. C314. 

On May 22, 2013, Plaintiff filed a motion to vacate the dismissal for want of 

prosecution. R. C317. On May 30, 2013, the court granted Plaintiff's motion and vacated 

the dismissal for want of prosecution. R. C318. The order also stated that the dismissal 

was entered in error and that Defendant was granted leave to file its appearance. R. C318. 

On July 18, 2013, forty-nine days after the court vacated the dismissal for want of 

prosecution, Defendant filed a motion to quash service of process. R. C340. On 

September 26, 2013, the court denied Defendant's motion to quash without prejudice and 

granted Defendant 28 days to file an amended motion to quash. R. C375. 

On October 23, 2013, Pacific Realty filed its amended motion to quash. R. C377. 

Pacific Realty alleged in its amended motion to quash that it was a foreign limited 

liability company registered in New Mexico, that it did not have a registered agent in 

Illinois and, therefore, the Plaintiff should have directed its process server to serve the 

Secretary of State. Pacific Realty, therefore, argued that service by publication was 

improper because the service did not comply with the requirements of the Limited 

Liability Company Act (805 ILCS 180/1-50 (West 2010). R. C377-82. 

On April 7, 2014, Plaintiff filed a response to Defendant's motion to quash. R. 

C507 Plaintiff argued that the court should deny Defendant's motion to quash because 

Defendant did not file its initial petition to quash within sixty days of its appearance and 

also because Plaintiff properly served Defendant by publication. Specifically, Plaintiff 

4
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argued that the Limited Liability Company Act has a catch-all phrase, which provides 

that "noting herein contained shall limit or affect the right to serve any process, notice, or 

demand required or permitted by law to be served upon a limited liability company in any 

other manner now or hereafter permitted by law.” 805 ILCS 180/1-50(d). The Plaintiff 

therefore argued that it was proper for the Defendant to be served by publication as 

provided for under section 2-206 of the Code of Civil Procedure. R. C509 

On May 1, 2014, Defendant filed its reply to Plaintiff's response to its motion to 

quash. Defendant argued in its reply brief that its motion to quash was timely filed 

because it was filed within sixty days of the court's May 30, 2013 order that vacated the 

dismissal for want of prosecution. Defendant argued that it could not have filed its 

motion to quash while the case was closed as there was no active case within which to 

file a motion to quash. (R. C.534) Defendant also argued that it was not properly served 

by publication because it did not have a registered agent in the State and therefore the 

Plaintiff was required to serve the Illinois Secretary of State. Defendant also argued that 

even if the Plaintiff could have served Defendant by publication, such service would still 

be ineffective because Plaintiff failed to exercise due diligence in locating Defendant. R. 

C.535-37 

On May 15, 2014, the court denied Defendant's motion to quash finding that: (1) 

Defendant had filed its motion beyond the 60 days as required by section 15-1505.6 of 

the Mortgage Foreclosure Law and (2) Plaintiff complied with the Illinois Mortgage 

Foreclosure Law in serving Defendant, who was not an Illinois limited liability company 

and therefore service by publication was permitted. R. C542. On June 19, 2014, the court 

approved the report of sale and distribution. R. C564. On July 18, 2014, Defendant filed a 

5
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timely notice of appeal. R. C567. The issues on appeal were (1) whether defendant's 

motion to quash was timely filed, and (2) whether the Defendant was properly served by 

publication. 

On January 31, 2017, the Appellate Court issued an opinion with one Justice 

dissenting. The Appellate court held that the "statute did not provide an exception that 

tolls the 60-day time period when a DWP is in effect, and we cannot read such an 

exception into the plain language of the statute." Bank of N.Y. Mellon v. Laskowski, 2017 

IL App (3d) 140566, ¶ 16 (A.73) The court therefore held that Defendant's motion was 

untimely filed. Accordingly, the court did not reach the second issue of whether 

Defendant was properly served by publication. 

Justice Holdridge dissented. In his dissenting opinion, the Judge reasoned that  

"both the plain terms of the statute and fundamental principles of fairness and common 

sense suggest that this deadline should run only where there exists a pending action. In 

this case, defendant Pacific filed its initial appearance on April 18, 2013. On that same 

day, however, the trial court dismissed the case for want of prosecution because the 

plaintiff Bank failed to appear. The case was reinstated on May 30, 2013, and 

Pacific filed its motion to quash service of process fewer than 60 days later. Thus, in my 

view, Pacific's motion to quash was timely under section 15-1505.6(a)." Laskowski, 2017 

IL App (3d) 140566, ¶ 22. 

6
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ARGUMENT 

I. STANDARD OF REVIEW 

This case involves a review of the appellate court's application of section 15-

1505.6(a) of the Mortgage Foreclosure Law. Such a determination involves an issue of 

statutory interpretation, which is a question of law that is subject to de novo review. 

Krautsack v. Anderson, 223 Ill. 2d 541, 552-53, 861 N.E.2d 633, 643 (2006). 

Additionally, the issue of whether the circuit court obtained personal jurisdiction 

over Defendant is purely a legal question and the standard of review on appeal is de novo. 

National City Bank v. Majerczyk, 2011 IL App (1st) 110640, ¶ 2. 

II. DEFENDANT'S MOTION TO QUASH WAS TIMELY AS IT WAS 

FILED WITHIN THE SIXTY DAYS AS MANDATED BY SECTION 

15-1506 OF THE MORTGAGE FORECLOSURE LAW 

The threshold issue here is whether Defendant timely filed its motion to quash 

service of process where the motion was filed forty-nine days after the court vacated an 

earlier order that had dismissed the case for want of prosecution. The circuit court and the 

appellate court held that Defendant's motion to quash was untimely because the motion 

was filed more than sixty days after Defendant filed its initial appearance on April 18, 

2013. The circuit court and the appellate court erroneously counted the period of time 

that had elapsed between the time that the case was dismissed for want of prosecution 

and the date the case was reinstated. 

The Illinois Mortgage Foreclosure Law provides certain time restrictions within 

which a defendant in a mortgage foreclosure action must bring a motion challenging 

service of process. Section 15-1505.6(a) of the Mortgage Foreclosure Law provides that: 

7
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"In any residential foreclosure action, the deadline for filing a motion to 

dismiss the entire proceeding or to quash service of process that objects 

to the court's jurisdiction over the person, unless extended by the court 

for good cause shown, is 60 days after the earlier of these events: (i) the 

date that the moving party filed an appearance; or (ii) the date that the 

moving party participated in a hearing without filing an appearance." 

735 ILCS 5/15-1505.6(a)(West 2012). 

In BAC Home Loans Servicing, LP v. Pieczonka, 2015 IL App. (1st) 133128, the 

Appellate court found that defendant's motion to quash was untimely because it was filed 

82 days after defendant filed his initial appearance and the record showed that defendant 

did not seek or obtain an extension of that time frame for good cause shown, as would be 

allowed pursuant to the statute. BAC Home Loans Servicing, LP v. Pieczonka, 2015 IL 

App (1st) 133128, ¶ 12. 

However, this case presents a unique scenario because on the same day that 

Defendant filed its appearance the case was dismissed for want of prosecution. Therefore, 

until the case was reinstated, there was no active case within which Defendant could have 

filed a motion to quash. In Flores v. Dugan, this Court held that dismissing the cause for 

want of prosecution is not a final order since the plaintiff had an absolute right to re-file 

the action against the same party or parties and to re-allege the same causes of action. 

Flores v. Dugan, 91 Ill. 2d 108, 112 (1982). Moreover, in Storcz v. O'Donnell, the court 

held that once the dismissal for want of prosecution was vacated, the posture of the case 

reverted to its status when the dismissal for want of prosecution was entered. Storcz v. 

O'Donnell, 256 Ill. App. 3d 1064, 1068 (1993). 

8
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In applying the holding of Storcz, once the dismissal for want of prosecution was 

vacated on May 30, 2013, the posture of the case reverted to its status on April 18, 2013 

when the dismissal for want of prosecution was entered. Storcz, 256 Ill. App. 3d at 1068. 

Therefore, on May 30, 2013, the case would have reverted to the status of the case on 

April 13, 2013, the day Defendant filed its appearance. Accordingly, Defendant had 60 

days from May 30, 2013, until July 30, 2013 to file a motion to quash. 

Based on the above reasoning, Defendant's motion to quash was timely filed on 

July 18, 2013, which was 49 days from May 30, 2013 and well within the 60 days set 

forth in section 15-1505.6(a). 

Additionally, as noted by Justice Holdridge in his dissent, in Case v. Galesburg 

Cottage Hospital, 227 Ill. 2d 207 (2007), this Court reached a similar conclusion while 

applying Rule 103(b) and section 13-217 of the Code of Civil Procedure. In Case, this 

Court held that "the time that elapses between the dismissal of a plaintiff’s complaint and 

its refiling pursuant to section 13-217 is not to be considered by a court when ruling on a 

motion to dismiss for violation of Rule 103(b)." Case, 227 Ill. 2d at 222. 

This Court reasoned that “[t]he requirement of a pending action against which to 

measure diligence is rooted in simple logic. If an action is dismissed, and not pending, 

there is no reason to serve a defendant with process. As such, there is nothing to delay, 

and nothing to be diligent about.” Id. at 217. In Case, this Court also discussed cases 

where the complaint was dismissed for want of prosecution (Aranda v. Hobart 

Manufacturing Corp., 66 Ill. 2d 616 (1977); Muskat v. Sternberg, 122 Ill. 2d 41 (1988)). 

The Court reached the same conclusion in those cases on the issue of whether a plaintiff 

exercised reasonable diligent in obtaining service. 

9
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The same reasoning should apply here as reasoned by Justice Holdridge and in 

reliance on the Case decision. While the foreclosure action at issue here was dismissed, 

and not pending, there was no reason for Pacific Realty to contest service (and no way for 

it to do so). Thus, the 60-day deadline for contesting service could not have applied 

during that period. When the case was reinstated on May 30, 2013, the 60-day deadline 

for challenging service began to run from that date forward. 

Moreover, as observed by the dissent, in determining whether Defendant's motion 

to quash was timely under section 15-1505.6, the time that passed between the 

Defendant's initial appearance and the dismissal of the action should be counted in 

addition to the time that passed after the case was reinstated. In Muskat this Court held, in 

relying on Aranda, that a court in passing on a motion to challenge the plaintiff's 

diligence in obtaining service may consider the overall lapse of time between the filing of 

the first complaint and the ultimate service of summons in the second case. Muskat, 122 

Ill. 2d at 45. The Court in Case explained further that "the 'overall span of time' was 

meant to alert the circuit court that it must not focus solely on the time after refiling when 

making its determination *** but should also include the time prior to dismissal." Case, 

227 Ill. 2d at 219 (citing Muskat, 122 Ill. 2d at 49). Thus, the court noted that the overall 

span of time refers to the sum total of days before a dismissal and after a refiling, but not 

the time that passes in between, when no action is pending. Case, 227 Ill. 2d at 219. 

Therefore, applying the reasoning from Case and Muskat to the facts of this case, 

the court should have counted (1) the number of days that passed between April 18, 2013 

when Defendant filed its initial appearance and the date that the case was dismissed for 

want of prosecution and (2) the number of days that elapsed from the day the case was 

10
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reinstated to the date Defendant filed its motion to quash. Here, the case was dismissed 

for want of prosecution on April 18, 2013, the same day Defendant filed its motion to 

quash. Therefore, the only time that the court should have considered was the time that 

passed from the day the case was reinstated on May 30, 2016 to July 18, 2016, when 

Defendant filed its motion to quash. Thus, the Appellate court erred when it considered 

the time that passed in between the dismissal for want of prosecution and time the case 

was reinstated because at that time there was no pending action. See Case, 227 Ill. 2d at 

219. 

Finally, even though the court stated in its May 30, 2013 order that the April 18, 

2013 order dismissing the case for want of prosecution was entered in error, that should 

have no bearing on deciding whether Defendant filed a timely motion to quash. At the 

time of the dismissal for want of prosecution, Defendant had no way of knowing that the 

circuit court would later decide that its order was entered in error. 

III. THE LIMITED LIABILITY COMPANY ACT DOES NOT ALLOW
 
SERVICE BY PUBLICATION ON A FOREIGN LIMITED LIABILITY 


COMPANY
 

Defendant argued in the circuit court and on appeal that because it is a foreign 

limited liability company and it did not have a registered agent within the State, the 

Plaintiff was required to serve the Secretary of State as the agent for Defendant in the 

manner prescribed by Illinois Law. 

Service of summons on a limited liability company is governed by section 1-50 of 

the Illinois Limited Liability Company Act ("LLC Act"). 805 ILCS 180/1-50. Section 1-

50(a) of the LLC Act provides that, “any process, notice, or demand required or 

permitted by law to be served upon either a limited liability company or foreign limited 

11
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liability company shall be served either upon the registered agent appointed by the 

limited liability company or upon the Secretary of State as provided in this Section.” 

(Emphasis added) 805 ILCS 180/1-50 (a). Additionally, section 1-50(b)(1) provides that 

"the Secretary of State shall be irrevocably appointed as a agent of a limited liability 

company upon whom any process, notice or demand may be served *** whenever the 

limited liability company shall fail to appoint or maintain a registered agent in this State." 

805 ILCS 180/1-50(b)(1). 

Thus, there are two ways in which a limited liability company can be served: (1) 

either by serving the appointed registered agent for the limited liability company or (2) by 

serving the Secretary of State where any one of the five enumerated circumstances under 

section 1-50(b) applies. 805 ILCS 180/1-50(a), (b). 

Here, the LLC Act is clear and unambiguous. As such, the law is well settled that 

if a statute's commands are expressed in plain and unambiguous language, the courts are 

to effectuate those commands without searching elsewhere for legislative intent. 

Fitzsimmons v. Norgle 104 Ill. 2d 369, 373 (1984). Courts have declined to search 

beyond the plain and unambiguous language of a statute, recognizing that "'[t]here is no 

rule of construction which authorizes a court to declare that the legislature did not mean 

what the plain language of the statute imports'" People ex rel. Scott v. Schwultst Blg. 

Center, 89 Ill. 2d 365,371, quoting Western National Bank v. Village of Kildeer, 19 Ill. 2d 

342, 350 (1960)."Where the language of the act is certain and unambiguous the only 

legitimate function of the courts is to enforce the law as enacted by the legislature. It is 

never proper for a court to depart from plain language by reading into a statute 

exceptions, limitations or conditions which conflict with clearly expressed legislative 

12
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intent. " Certain Taxpayers v. Sheahen, 45 Ill. 2d 75,84. Gillespie Cmty. Unit Sch. Dist. 

No. 7 v. Wight & Co., 2014 IL 115330, ¶ 31. 

Here, Defendant is a foreign limited liability company and it did not appoint or 

maintain a registered agent within Illinois. Therefore, pursuant to the plain language of 

Section 1-50 of the Limited Liability Company Act, Plaintiff was required to serve the 

summons and complaint on the Illinois Secretary of State. In this case, the Plaintiff did 

not serve the Illinois Secretary of State. Instead, Plaintiff attempted to serve the 

Defendant by publication. 

Notwithstanding the above, Plaintiff argued that service by publication on 

Defendant was proper. Plaintiff cited to the rules for serving private corporations (735 

ILCS 5/2-204)) and voluntary unincorporated associations (735 ILCS 5/2-205.1). 

Additionally, Plaintiff cited to section 1-50(d) of the LLC Act which provides that 

“Nothing herein contained shall limit or affect the right to serve any process, notice, or 

demand required or permitted by law to be served upon a limited liability company in any 

other manner now or hereafter permitted by law.” 805 ILCS 180/1-50(d). 

First, it should be noted that sections 2-204 and 2-205.1 of the Code specifically 

allow for service by publication on a private corporation and a voluntary unincorporated 

association but those sections of the Code do not specifically require service on the 

Secretary of State. To the contrary, the Limited Liability Company Act does not provide 

for service by publication. Instead, section 1-50 specifically provides for service on the 

Secretary of State if, as here, the limited liability company fails to appoint or maintain a 

registered agent within the State. Therefore, Plaintiff's argument that the court should 

13
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follow sections 2-204 and 2-205.1 is misplaced because Illinois has a specific statute for 

serving process on limited liability companies. 

Next, Plaintiff argues that the catch-all provision within section 1-50(b) of the 

LLC Act should be read in conjunction with section 2-206 of the Code of Civil 

Procedure, which provides for service of process by publication. While the general 

provision in section 2-206 of the Code of Civil Procedure allows for service by 

publication, the more specific provision governing service on LLCs under section 1-50 of 

the LLC Act requires service on the Secretary of State when the registered agent of the 

LLC cannot be served. See People v. Latona, 184 Ill. 2d 260, 269-70 (1998) (holding that 

the fundamental rules of statutory construction requires that the specific controls over the 

general). If the Plaintiff's process server was unable to serve the registered agent for the 

LLC, the only other option under the statute was to serve the Secretary of State. 805 

ILCS 180/1-50. 

Accordingly, Plaintiff's assertion that a limited liability company may be served 

by all methods of service of process authorized by law is misplaced because no efforts 

were made to serve the Secretary of State who is irrevocably appointed as agent for a 

limited liability company that does not maintain a registered agent within the State. 805 

ILCS 180/1-50. Moreover, even assuming that Plaintiff could have served the Defendant 

by publication pursuant to section 2-206 of the Illinois Code of Civil Procedure, 

Plaintiff’s affidavit for service by publication fail to establish that Plaintiff exercised due 

diligence and due inquiry in ascertaining Defendant's whereabouts prior to service by 

publication. The statutory prerequisites for service by publication, including due 

diligence and due inquiry, must be strictly complied with in order for a court to obtain 
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jurisdiction over a defendant. Bank of New York v. Unknown Heirs & Legatees, 369 Ill. 

App. 3d 472, 475-76 (2006). "Our courts have determined that these statutory 

prerequisites are not intended as pro forma or useless phrases requiring mere perfunctory 

performance but, on the contrary, require an honest and well-directed effort to ascertain 

the whereabouts of a defendant by inquiry as full as circumstances permit." Id. at 476. 

In order for the plaintiff to properly execute an affidavit in support of its motion 

for service by publication, it must conduct both diligent inquiry in ascertaining the 

defendant's residence and due inquiry in ascertaining the defendant's whereabouts. 

Citimortgage, Inc. v. Cotton, 2012 IL App (1st) 102438, ¶ 27. 

Here, the affidavit for service by publication shows that Plaintiff did not conduct 

due inquiry to ascertain Defendant’s whereabouts. The only actions taken by Plaintiff to 

ascertain Defendant's whereabouts was a directory assistance search within Will County 

and a search at the Illinois Secretary of State. Therefore, Plaintiff failed to conduct due 

inquiry to ascertain Defendant's whereabouts in order to justify service by publication. 

Plaintiff's efforts were casual, routine and spiritless and did not justify service by 

publication. See Am. Chtd. Bank v. USMDS, Inc., 2013 IL App (3d) 120397, ¶ 24. 

Accordingly, even if service by publication was allowed by the LLC Act, Plaintiff failed 

to strictly comply with section 2-206 of the Code where it did not conduct an honest and 

well directed effort to ascertain Defendant's whereabouts by inquiry as full as 

circumstances permitted. Bank of New York, 369 Ill. App. 3d at 476. 

Based on the aforementioned, the circuit court failed to acquire personal 

jurisdiction over Defendant and all orders entered against Defendant are void.  
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CONCLUSION
 

The Defendant's motion to quash was filed timely as the time that elapsed 

between the dismissal for want of prosecution and the reinstatement of the case should 

not have been considered by the court when calculating the timeliness of Defendant's 

motion. Additionally, the Plaintiff was required to serve the Secretary of State as 

Defendant's agent because Defendant did not have a registered agent within the State. 

Plaintiff, instead, served Defendant by publication, which is not specifically provided for 

by the LLC Act. Accordingly, the Appellate court erred when it affirmed the circuit 

court's decision finding that Defendant's motion to quash was untimely and it also erred 

by failing to rule on the substance of Defendant's motion to quash. 

Based on the aforementioned reasons, the decision of the appellate court should 

be reversed. 

Respectfully Submitted, 

Pacific Realty Group, LLC 

By: /s/Carla Sherieves_______________ 
Law Offices of Matthew E. Gurvey, P.C. 
One of Its Attorneys 

LAW OFFICES OF MATTHEW E. GURVEY, P.C. 
33 N. Dearborn, Suite 1140 
CHICAGO, IL 60602 
Phone: (312) 924-5790 
Attorney #: 6306986 
gurveylawpc@gmail.com 
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Panel	 JUSTICE CARTER delivered the judgment of the court, with opinion. 
Justice Wright concurred in the judgment and opinion. 
Presiding Justice Holdridge dissented, with opinion. 

OPINION 

Plaintiff, the Bank of New York Mellon (Bank), in its capacity as the trustee for the 
certificate holders of a certain alternative loan trust, brought an action against defendant 
Pacific Realty Group, LLC (Pacific) and others to foreclose upon a mortgage held on certain 
real property in Bolingbrook, Will County, Illinois. Well into the proceedings, after the subject 
property had already been sold at a sheriff’s sale, Pacific filed its appearance in the case. On 
that same court date, the trial court entered a dismissal for want of prosecution (DWP) against 
the Bank for failing to appear. The DWP was later vacated. About 90 days after Pacific had 
filed its appearance, it filed a motion to quash service of process. The trial court denied 
Pacific’s motion and later confirmed the sale of the property and the proposed distribution of 
the proceeds. Pacific appeals, arguing that the trial court erred in denying its motion to quash 
service of process. We affirm the trial court’s judgment. 

FACTS 
On June 11, 2010, the Bank filed a complaint for mortgage foreclosure in the instant case. 

Among other things, the complaint alleged or indicated that (1) Mark Laskowski was the 
record owner of the subject property; (2) Laskowski had borrowed a certain sum from 
Cornerstone Mortgage, LLC, in December 2005 and had signed a note to that effect; (3) the 
debt was secured by a mortgage on the subject property; (4) Laskowski had failed to make 
monthly mortgage payments since December 2008 and was in default on the mortgage; (5) the 
Bank was the legal holder of the note and the mortgage; and (6) Pacific may have had some 
interest in the subject property as the result of a “Memorandum and Affidavit of Equitable 
Interest,” which was recorded in December 2008. A copy of the note and the mortgage were 
attached to the complaint. The summons that was issued when the complaint was filed 
indicated that service was to be made on Pacific by publication. 

In July 2010, the Bank’s attorney filed an affidavit for service by publication on Pacific. In 
the affidavit, the Bank’s attorney certified that upon diligent inquiry, Pacific could not be 
found so that process could be served upon it. Along with other documents that were filed later 
that month was an affidavit of due and diligent search. The affidavit had been subscribed and 
sworn on June 16, 2010. In the affidavit, the affiant averred that he had made a due and diligent 
search but was unable to locate the “residence” of Pacific. In attempting to find an address for 
service of process upon Pacific, the affiant had conducted a search of the directory assistance 
records but had found no telephone number listed for Pacific in Will County, Illinois. The 
affiant also had conducted a search of the Illinois Secretary of State records but had found no 
listing for Pacific. Pacific was then served by publication. A certificate of publication was later 
filed in the court file. 

After service by publication was made, Pacific did not appear in court or otherwise respond 
to the complaint for foreclosure. In July 2012, the trial court entered an order of default and a 
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judgment of foreclosure and sale in the Bank’s favor. In the judgment, the trial court 
specifically found that service of process was properly made. The subject property was sold at 
a sheriff’s sale in February 2013. 

In April 2013, the Bank filed a motion for an order approving the report of the sale of the 
property and the proposed distribution of the proceeds and also for an order of possession. The 
motion was noticed up for April 18, 2013. On that date, the attorney for Pacific appeared in 
court and filed his appearance. However, because neither a representative for the Bank nor the 
Bank’s attorney was present in court for the scheduled court date, the trial court, on its own 
motion, dismissed the case for want of prosecution. 

The following month, in May 2013, the Bank’s attorney filed a motion to vacate the DWP, 
stating that the attorney had inadvertently failed to appear in court on the April court date due 
to a scheduling error. The Bank’s motion was granted on May 30, 2013, and the case was 
reinstated. The order granting the Bank’s motion indicated that the DWP was entered in error. 
The order also indicated that Pacific’s attorney was being granted leave to file his appearance. 

Following the reinstatement of the case, on July 18, 2013, Pacific filed a motion to quash 
service of process and for certain other relief. The motion was later amended. In the motion, 
Pacific alleged that it was a foreign limited liability company registered in New Mexico and 
that it did not have a registered agent in Illinois. Pacific alleged further that service by 
publication was improper in this case because the service did not comply with the requirements 
of the Limited Liability Company Act (805 ILCS 180/1-50 (West 2010)). 

In May 2014, a hearing was held on Pacific’s motion to quash service of process. By the 
time of the hearing, the parties had fully briefed the issues that had been raised before the trial 
court. After listening to the oral arguments of the attorneys, the trial court denied Pacific’s 
motion to quash service. In doing so, the trial court found that the motion was untimely 
because it had not been filed within 60 days of the first appearance date as required by statute 
and that the motion lacked merit because service by publication in this case was proper and in 
compliance with the Illinois Mortgage Foreclosure Law (Foreclosure Law) (735 ILCS 
5/15-1101 et seq. (West 2010)). The trial court subsequently entered an order approving the 
report of the sheriff’s sale and the proposed distribution of the proceeds. Pacific appealed. 

ANALYSIS 
On appeal, Pacific argues that the trial court erred in denying its motion to quash service of 

process. Pacific asserts that the trial court’s erroneous ruling was based upon two incorrect 
findings: (1) that the motion to quash service of process was untimely and (2) that the service 
by publication in this case was proper. We address only the first assertion because it is 
dispositive of the issue before us. As to that particular assertion, Pacific contends that the 
60-day time period for filing a motion to quash service in a mortgage foreclosure action (see 
735 ILCS 5/15-1505.6(a) (West 2012)) is tolled during the time period that a DWP is in effect.1 

The Bank disagrees with that contention and asserts that the trial court’s finding of 

1In its reply brief, Pacific attempts to change its argument somewhat and to assert that its 
appearance was not effective until May 30, 2013, when the trial court granted it leave to file the 
appearance. However, because Pacific did not make that argument in its initial brief on appeal, that 
argument is forfeited and will not be considered. See Ill. S. Ct. R. 341(h)(7) (eff. Feb. 6, 2013); Cain v. 

Joe Contarino, Inc., 2014 IL App (2d) 130482, ¶ 56. 
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untimeliness was proper. The Bank argues, therefore, that the trial court’s denial of Pacific’s 
motion to quash service of process should be affirmed. 

The issue of whether the trial court obtained personal jurisdiction over a party is subject to 
de novo review on appeal. BAC Home Loans Servicing, LP v. Mitchell, 2014 IL 116311, ¶ 17. 
The same is true as to a question of statutory construction, which is also involved in this case. 
Gaffney v. Board of Trustees of the Orland Fire Protection District, 2012 IL 110012, ¶ 50. 

The statute at issue in this case, section 15-1505.6(a) of the Foreclosure Law, provides a 
60-day time period for the filing of a motion to quash service of process in a mortgage 
foreclosure case, as follows: 

“In any residential foreclosure action, the deadline for filing a motion to dismiss the 
entire proceeding or to quash service of process that objects to the court’s jurisdiction 
over the person, unless extended by the court for good cause shown, is 60 days after the 
earlier of these events: (i) the date that the moving party filed an appearance; or (ii) the 
date that the moving party participated in a hearing without filing an appearance.” 735 
ILCS 5/15-1505.6(a) (West 2012). 

In the present case, Pacific did not file its original motion to quash service of process until 
July 18, 2013, approximately 90 days after it had filed its initial appearance in this case on 
April 18, 2013. The question before this court, then, is whether the statutory 60-day time 
period was tolled while the DWP was in effect from April 18, 2013, through May 30, 2013, so 
as to make Pacific’s motion to quash service of process timely filed. That question is one of 
statutory construction. 

The principles of statutory construction are well established. The fundamental rule of 
statutory construction is to ascertain and give effect to the intent of the legislature. Gaffney, 
2012 IL 110012, ¶ 56. The most reliable indicator of that intent is the language of the statute 
itself. Id. In determining the plain meaning of statutory terms, a court should consider the 
statute in its entirety and keep in mind the subject the statute addresses and the apparent intent 
of the legislature in enacting the statute. Blum v. Koster, 235 Ill. 2d 21, 29 (2009); 5 ILCS 
70/1.01 (West 2014) (in construing a statute, “[a]ll general provisions, terms, phrases and 
expressions shall be liberally construed in order that the true intent and meaning of the General 
Assembly may be fully carried out”). If the statutory language is clear and unambiguous, it 
must be applied as written, without resorting to further aids of statutory construction. Gaffney, 
2012 IL 110012, ¶ 56. A court may not depart from the plain language of the statute and read 
into it exceptions, limitations, or conditions that are not consistent with the express legislative 
intent. Id. 

In the instant case, section 15-1505.6(a) is clear and unambiguous. In a straightforward 
manner, it provides a 60-day time period for the filing of a motion to quash service of process 
in a mortgage foreclosure action. See 735 ILCS 5/15-1505.6(a) (West 2012). The 60-day time 
period begins to run on the date that the moving party filed an appearance or on the date that 
the moving party participated in a hearing without filing an appearance, whichever comes first. 
See id. Although no exceptions are listed in the statute, the statute does allow the trial court to 
extend the 60-day time period for good cause shown. See id. In the present case, however, 
Pacific did not seek such an extension. Under the plain and unambiguous language of the 
statute, therefore, Pacific’s motion to quash service of process was not timely filed. See id.; 
BAC Home Loans Servicing, LP v. Pieczonka, 2015 IL App (1st) 133128, ¶ 12 (motion to 
quash service of process was properly denied as untimely); U.S. Bank Trust, N.A. v. Colston, 
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2015 IL App (5th) 140100, ¶ 20 (defendant’s waived their objections to personal jurisdiction 
by participating in the case and by failing to file a motion to quash service of process within 60 
days). The statute does not provide an exception that tolls the 60-day time period when a DWP 
is in effect, and we cannot read such an exception into the plain language of the statute. See 
Gaffney, 2012 IL 110012, ¶ 56. We, therefore, reject Pacific’s argument on this issue. 

Having determined that Pacific’s motion to quash service of process was untimely, we 
must conclude that Pacific’s motion was properly denied by the trial court. See Pieczonka, 
2015 IL App (1st) 133128, ¶ 12; Colston, 2015 IL App (5th) 140100, ¶ 20. We need not 
address, therefore, whether the service by publication on Pacific in this case was proper. 

CONCLUSION 
For the foregoing reasons, we affirm the judgment of the circuit court of Will County. 

Affirmed. 

JUSTICE HOLDRIDGE, dissenting. 
I dissent. Section 15-1505.6(a) of the Illinois Mortgage Foreclosure Law prescribes a 

60-day deadline for a defendant to file a motion to quash service of process in “any residential 
foreclosure action.” 735 ILCS 5/15-1505.6(a) (West 2012). In my view, both the plain terms of 
the statute and fundamental principles of fairness and common sense suggest that this deadline 
should run only where there exists a pending action. In this case, defendant Pacific filed its 
initial appearance on April 18, 2013. On that same day, however, the trial court dismissed the 
case for want of prosecution because the plaintiff Bank failed to appear. The case was 
reinstated on May 30, 2013, and Pacific filed its motion to quash service of process fewer than 
60 days later. Thus, in my view, Pacific’s motion to quash was timely under section 
15-1505.6(a). In determining whether Pacific’s motion was timely filed, we cannot count the 
time that passed while the case was dismissed for want of prosecution because, during that 
time period, there was no pending case. Thus, no motion to quash service could have been filed 
at that time. 

In Case v. Galesburg Cottage Hospital, 227 Ill. 2d 207 (2007), our supreme court reached 
a similar conclusion while applying a different statute. In Case, the supreme court held that the 
time that elapses between the voluntary dismissal of a plaintiff’s complaint and its refiling 
pursuant to section 13-217 of the Code of Civil Procedure (735 ILCS 5/13-217 (West 1994)) 
may not be considered by a court when ruling on a motion to dismiss for failure to exercise 
reasonable diligence to obtain service on a defendant under Illinois Supreme Court Rule 
103(b) (eff. July 1, 1997). Case, 227 Ill. 2d at 222. The court reasoned that “[t]he requirement 
of a pending action against which to measure diligence is rooted in simple logic. If an action is 
dismissed, and not pending, there is no reason to serve a defendant with process. As such, there 
is nothing to delay, and nothing to be diligent about.” Id. at 217. The same reasoning should 
apply here. While the foreclosure action at issue here was dismissed, and not pending, there 
was no reason for Pacific to contest service (and no way for it to do so). Thus, the 60-day 
deadline for contesting service could not have applied during that period. When the case was 
reinstated on May 30, the trial court gave Pacific the opportunity to file another appearance. In 
my view, the 60-day deadline for challenging service began to run from that date forward. 
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Because the defendant filed its motion to quash service 49 days after the case was reinstated, it 
should be deemed timely under section 15-1505.6(a).2 

¶ 24 The contrary rule applied by the majority in this case could, in my view, lead to inequitable 
results. For example, a foreclosure plaintiff could effectively insulate itself from any motion to 
quash service under section 15-1505.6(a) by voluntarily dismissing the action on the date the 
defendant files its initial appearance (or shortly thereafter) and then refiling the action more 
than 60 days later. Under such circumstances, the defendant would be deprived of the 
opportunity to challenge service, even if it engaged in no delay and even if it were prepared to 
file a motion to quash service within 60 days of filing its initial appearance, as contemplated by 
section 15-1505.6(a). Because the statute does not countenance such an unfair result, I dissent. 
In my view, the majority should have addressed the merits of Pacific’s appeal. 

2Arguably, in determining whether a motion to quash service is timely under section 15-1505.6(a), 
the time that passes between the defendant’s initial appearance and the dismissal of the action should be 
counted, as would any time passing after the case is reinstated. See generally Muskat v. Sternberg, 122 
Ill. 2d 41, 49 (1988). However, even if that were the case, it would not aid the Bank in this case. Here, 
the case was dismissed for want of prosecution on the same day that Pacific filed its initial appearance. 
Thus, only the time that elapsed after the case was reinstated should be counted. 
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No. 121995
 

IN THE
 
SUPREME COURT OF ILLINOIS
 

THE BANK OF NY MELLON F/K/A THE BANK 
OF NEW YORK AS TRUSTEE FOR THE 
CERTIFICATE HOLDERS OF CWALT, INC. 
ALTERNATIVE LOAN TRUST 2006-2CB 
MORTGAGE PASS-THROUGH CERTIFICATES, 
SERIES 2006-2CB, 

PLAINTIFF-APPELLEE, 

VS. 

MARK E. LASKOWSKI A/K/A MARK EDWARD 
LASKOWSKI; THE BANK OF COMMERCE; 
PACIFIC REALTY GROUP, LLC; UNKNOWN 
OWNERS AND NON-RECORD CLAIMANTS, 

DEFENDANTS. 

PACIFIC REALTY GROUP, LLC, 

DEFENDANT-APPELLANT 

Appeal from the Appellate Court of Illinois, 
Third Judicial District 

Appeal No. 3-14-0566 

There Heard on Appeal From The Circuit 
Court Of The 12th Judicial Circuit, 
Will County, Illinois 
Circuit Court No. 10-CH-3572 

The Honorable Thomas A. Thanas, 
Judge Presiding 

NOTICE OF FILING AND CERTIFICATE OF SERVICE
 

TO:	 Joseph D. Kern 
Winston & Strawn, LLP 
35 W. Wacker Drive 
Chicago, IL 60601 
JKern@winston.com 

PLEASE TAKE NOTICE that on July 6, 2017, I electronically filed the 
Appellant's Brief On Appeal, with the Clerk of The Illinois Supreme Court. A true and 
correct copy of the same is attached hereto and served upon you. 

SUBMITTED - 39738 - Matthew Gurvey - 7/12/2017 2:02 PM 

mailto:JKern@winston.com


       

       
        
        
       
 
 

 
  

 
 

  
 

 

 

 

      

        

  

 
  

 

  

     

 

           
     

 
 
       

        
       
 
 

121995 

Respectfully Submitted, 

By: /s/Carla Sherieves_______________ 
Law Offices of Matthew E. Gurvey, P.C. 
One of Its Attorneys 

Law Offices of Matthew E. Gurvey, P.C. 
Attorney #: 6306986 
33 North Dearborn Street, Suite 1140 
Chicago, Illinois 60602 
(312) 924-5790 
gurveylawpc@gmail.com 

CERTIFICATE OF SERVICE 

I, the undersigned attorney, certify that on July 6, 2017, I served this notice and 

true and correct copy of Defendant's Brief on Appeal by E-Mailing a copy to each person 

to whom it is directed at the e-mail address listed above. 

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil 

procedure, the undersigned certifies that the statements set forth in this instrument are 

true and correct, except as to matters therein stated to be on information and belief and as 

to such matters the undersigned certifies as aforesaid that he verily believes the same to 

be true. 

By: /s/Carla Sherieves________________ 
Law Offices of Matthew E. Gurvey, P.C. 
Carla Sherieves 
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