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NATURE OF THE CASE 

Plaintiff filed three complaints against the Board of Trustees of Community Col-

lege District No. 508 (the “City Colleges”), each purporting to allege causes of action for 

common law retaliatory discharge, violation of the Illinois Whistleblower Act, and wrong-

ful termination based on the City Colleges’ policies and procedures.  Judge Snyder of the 

Circuit Court of Cook County dismissed the retaliatory discharge and Whistleblower Act 

counts three times pursuant to Section 2-615 of the Code of Civil Procedure.  The wrongful 

termination count remains to be litigated and might offer relief if Plaintiff proves his case. 

Plaintiff appealed the dismissal of the retaliatory discharge and Whistleblower 

Act counts pursuant to Rule 304.  The appellate court on April 16, 2018 reversed the dis-

missal of the retaliatory discharge count but affirmed the dismissal of the Whistleblower 

Act count.  This Court subsequently granted the petitions for leave to appeal filed by both 

the City Colleges and Plaintiff. 

The City Colleges obviously agrees with the dismissal of the Whistleblower Act 

count but strenuously opposes the reversal of the retaliatory discharge count.  The reversal 

of the dismissal of the retaliatory discharge count purports to establish a previously unrec-

ognized type of retaliatory discharge action.  The dismissal of the retaliatory discharge 

count by the circuit court ought to have been affirmed based on this Court’s highly analo-

gous decision in Turner v. Memorial Medical Center, 233 Ill. 2d 494 (2008).  The creation 

of a new type of retaliatory discharge action is not only unwarranted by the facts of this 

case but also contrary to this Court’s repeated strictures against expanding the narrow scope 

of the tort and its repeated acknowledgment that the interest of employers must be consid-
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ered before establishing new kinds of retaliatory discharge actions.  The new type of retal-

iatory discharge cause of action foreseen by the appellate court does away with the neces-

sity that a clearly mandated public policy derive from a specific and specifically enunciated 

requirement of the putative public policy and that the employer must or should have been 

aware that the employer decision in question might well violate that public policy.  For 

these reasons, the dismissal by the circuit court ought to be reinstated. 

All issues in this appeal are raised on the pleadings.   

ISSUE PRESENTED FOR REVIEW 

The issue presented for review in the City Colleges’ appeal is:  Did the appellate 

court err by finding that a plaintiff asserts a valid public policy in support of a retaliatory 

discharge claim by making complaints about instructor qualifications because such quali-

fications could bear on the provision of publicly funded higher education? 

JURISDICTIONAL STATEMENT 

The Circuit Court of Cook County dismissed two of the counts of plaintiff’s sec-

ond amended complaint with prejudice on October 25, 2016.  The Circuit Court certified 

pursuant to Rule 304(a) on December 15, 2016 that there was no just reason for delaying 

appeal of those claims.  The Illinois Appellate Court, First District, entered judgment on 

April 16, 2018.  The City Colleges filed a timely petition for leave to appeal pursuant to 

Rule 315, which this Court granted on September 26, 2018.   

STATEMENT OF FACTS 

The City Colleges limits this statement of facts to Plaintiff’s retaliatory discharge 

count.  The core events and chronology pleaded by Plaintiff stayed virtually the same 

throughout his three complaints: 
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The Board of Trustees of Community College District No. 508 oversees a com-

munity college system in Chicago commonly known as the City Colleges of Chicago.  Sec-

ond Am. Compl. Par. 2 (A 54, C518).  The City Colleges operates seven community col-

leges located in Chicago, one of which is Malcolm X College.  Id. at Par. 3 (A54, C518).  

The City Colleges employed Plaintiff as the Director of Medical Programs at Malcolm X 

College.  Id. Par. 6 (A54, C518).  Plaintiff alleges that his job duties included “vetting 

potential instructors” to ensure compliance with appropriate accreditation standards and 

qualifications but states that he “was intentionally excluded from the process of assigning 

an instructor to teach HeaPro 101 for the 2015 school year.”  Id. Pars. 13-14 (A56, C520).  

Plaintiff claims that on January 15, 2015 he emailed his direct supervisors, the Dean and 

Associate Dean of Health Sciences & Career Programs at Malcolm X, to complain that an 

allegedly unqualified professor was teaching the HeaPro 101 course.  Id. Pars. 18-19 (A56-

57, C520-521).  Plaintiff further alleges that on February 25, 2015 he emailed the President, 

Vice President, and Associate Provost of Malcolm X repeating his complaint about an al-

legedly unqualified professor teaching HeaPro 101 and adding that this unqualified profes-

sor had abandoned her class and that a second allegedly unqualified professor had replaced 

her to complete the remainder of the academic term.  Id. Par. 22 (A57-58, C521-522). 

Plaintiff alleges that upon receipt of his February 25, 2015 email the Vice Presi-

dent of Malcolm X, Dr. Christopher Robinson-Easley, asked Plaintiff to meet with her to 

discuss his complaints.  Id. Par. 23 (A58, C522).  In a seemingly illogical twist, Plaintiff 

next alleges that he felt “very uncomfortable” that Dr. Robinson-Easley -- to whom Plain-

tiff had submitted his complaint -- asked to speak to him about it.  Id. Par. 24 (A58, C522). 

Plaintiff alleges that he met with Dr. Robinson-Easley the same day he sent his 
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second complaint about two allegedly unqualified professors and that Dr. Robinson-Easley 

was upset with Plaintiff about his complaints.  Id. Par. 25 (A58, C522).  Plaintiff asserts 

that he was excluded from subsequent meetings and discussions related to his job duties.  

Id. Par. 27 (A58, C522).  According to Plaintiff, the President of Malcolm X instructed 

Plaintiff to file a complaint pursuant to the City Colleges’ Equal Employment Opportunity 

policy against Dr. Robinson-Easley in late June 2015 for alleged retaliation in connection 

with Plaintiff’s complaints about allegedly unqualified professors.  Id. Par. 29 (A59, C523). 

The City Colleges terminated Plaintiff on August 7, 2015, and Plaintiff contends 

that the City Colleges did so unlawfully.  Id. Par. 31 (A59, C523). 

The instant appeal focuses on what this Court has defined for the law of retaliatory 

discharge as “the issue of whether a public policy exists and the related issue of whether 

the employee’s discharge undermines the state’s public policy.”  Turner, 233 Ill. 2d at 501.  

Here, in contrast to the core events and chronology, Plaintiff’s allegations fluctuated. 

This Court has announced over and over the “narrow definition of public policy” 

and the “narrow scope of a retaliatory discharge action,” has repeatedly stated that an al-

leged public policy must be “specific” and “clear” in order to undergird a retaliatory dis-

charge claim, and has ruled consistently that a “broad, general statement is inadequate to 

justify finding an exception to the general rule of at-will employment.”  Id. at 502-3, 507.  

Public policy “is to be found in the State’s constitution and statutes and, when they are 

silent, in its judicial decisions.”  Id. at 500.  

Plaintiff filed his original complaint on September 15, 2015.  With respect to the 

core issues quoted two paragraphs above, Plaintiff alleged at Compl. Par. 28 (A24, C9): 

The Defendant’s termination of the Plaintiff’s employment violated a 

clear mandate of public policy in that the Plaintiff’s complaints dealt with 
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the improper appointment and maintenance of an unqualified professor to 

teach the students at Malcolm X College who were enrolled in class 

HeaPro 101. 

Although Plaintiff listed a number of potentially adverse consequences of the al-

legedly improper appointment, Plaintiff adduced no statute, no administrative rule or reg-

ulation, and no judicial decision as a basis for his alleged clear mandate of public policy.  

Id. Par. 29 (A24, C9). 

Judge Snyder dismissed the retaliatory discharge count on January 27, 2016 pur-

suant to Section 2-615 of the Code of Civil Procedure.  (C 458-68).  Judge Snyder reasoned 

as follows in open court (A31, C492): 

The complaint is [sic] written regarding the common law retaliation does 

not identify with specific particularity the public policy which the plaintiff 

claims. 

Judge Snyder also observed that “the plaintiff’s claim does not identify what law or regu-

lation [or] the reason it would have been violated.”  (A31, C492). 

Plaintiff filed his first amended complaint on February 24, 2016.  With respect to 

the core issues quoted above, Plaintiff realleged that his termination “violated a clear man-

date of public policy in that Plaintiff’s complaints dealt with the improper appointment and 

maintenance of an unqualified professor to teach the students at Malcolm X College who 

were enrolled in HeaPro 101” and added that the “ability to obtain the benefits of a post-

secondary education by Illinois students through the financial help of Federal and State 

funded programs is an Illinois public policy which was violated by the Defendant’s im-

proper appointment and maintenance of an unqualified professor to teach the students at 

Malcolm X College who were enrolled in class HeaPro 101.”  First Am. Compl. Pars. 47-

48 (A40, C272). 
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As the source of the alleged public policy, Plaintiff pleaded in nineteen para-

graphs a labyrinth of hundreds of pages of federal statutes and regulations arising out of 

the Higher Education Act of 1965, 20 U.S.C. § 1001 et seq.  Id. Pars. 25-43, 49, 54 (A37-

42, C269-274).  Plaintiff, however, did not point to any provision setting forth either any 

required qualifications or source of required qualifications for the faculty position in-

volved.  Plaintiff likewise failed to point to any provision indicating that financial aid to 

college students is a public policy on which a claim of retaliatory discharge can be based.  

Id. (A37-42, C269-274). 

The City Colleges will not set out all nineteen referenced paragraphs.  Instead, as 

it did for Judge Snyder, the City Colleges provides a brief statement of its understanding 

of these pleadings: 

Plaintiff claims that Illinois has a public policy that people should be able to ob-

tain the benefits of a postsecondary education through the help of publicly funded aid; the 

federal government sponsors a number of aid programs but imposes certain conditions on 

institutions to participate in these aid programs; one of the federal government’s require-

ments for providing aid is that institutions comply with accreditation standards; the City 

Colleges’ accreditors -- note that this is not the federal or state government -- allegedly 

require some unspecified credentials for people teaching HeaPro 101; the federal govern-

ment’s funding standards therefore give the force of federal law to the accreditation re-

quirements for the City Colleges; ergo Plaintiff’s complaint about an “unqualified” profes-

sor teaching HeaPro 101 was the only thing standing between “thousands of Illinois stu-

dents” and the loss of their right to postsecondary education. 

Plaintiff did not specify which set of accreditation standards the City Colleges 
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allegedly violated nor point to a specific requirement in any set of standards nor explain 

how Plaintiff allegedly blew the whistle about a violation of any requirement.  

On June 6, 2016, Judge Snyder, for the second time, dismissed Plaintiff’s count 

for common law retaliatory discharge pursuant to Section 2-615 of the Code of Civil Pro-

cedure.  Judge Snyder described the deficiency of the count in open court as follows (A48-

49, C571-572 emphasis added): 

The plaintiff states in a conclusionary way that they were engaged in, I 

guess, opposition to a violation of the law of public policy but only iden-

tifies that in the most conclusionary and broad way. 

The -- an example may be that would be -- that probably isn’t true, but is 

a clear one -- would be that the plaintiff -- that the -- in order to teach at 

this program, one has to have a CPA license in the State of Illinois. 

The law requires that, and this person does not have that.  They are 

unqualified. 

I’m opposing that, their -- their qualifications -- it’s a matter of public 

policy and law that one teaching in this program has to have that license. 

This only says I’m -- the person is unqualified in a conclusionary way, 

which could be, for example, I have a license to practice law in Illinois.  

If I didn’t, I wouldn’t be qualified to be a judge, and that’s -- that’s – on 

the other hand, one could say I was unqualified in terms of my demeanor, 

my personality, my legal ability.  That’s just kind of this general conclu-

sion.   

Plaintiff filed his second amended complaint on June 27, 2016.  Plaintiff retained 

the core allegations of the first amended complaint including the labyrinth of statutes and 

regulations with only two substantive additions: 

First, Plaintiff alleged that the National Accrediting Agency for Clinical Labora-

tory Sciences (as well as “best practices”) requires persons teaching phlebotomy to be cer-

tified, demonstrate relevant knowledge and proficiency, and be able to teach effectively, 

yet did not plead that this agency has or had any legal, professional, or quasi-professional 
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control over any programs or personnel at the City Colleges and did not point to any spe-

cific standard in any specific document published by the agency that requires what Plaintiff 

claims.  Second Am. Compl. Pars. 33, 36 (A59-60, C523-524). 

Second, Plaintiff alleged that a professor “can be certified in phlebotomy by the 

National Phlebotomy Association or the American Society of Clinical Pathologists,” two 

private voluntary associations of professionals, yet as with the National Accrediting 

Agency for Clinical Laboratory Sciences did not plead that either group has or had any 

control whatsoever of any kind over any personnel or programs at the City Colleges and 

did not point to any specific standard in any document published by either group that re-

quires what Plaintiff claims.  Id. Par. 34 (A60, C524). 

Judge Snyder dismissed the retaliatory discharge claim with prejudice on October 

25, 2016, stating in open court as follows (A73-75 emphasis added): 

So I think the concern in the complaint and in its amendments is the way 

in which the word “unqualified” is used. 

One could believe that this professor was unqualified   -- subjectively not 

competent -- yes.  In a kind of subjective way unqualified. 

Then there is the matter of whether or not plaintiff is claiming that 

some particular public policy and some particular law requires some 

particular qualification, not a good person to teach this, or one who 

has standing in the community or anything. 

But that somehow some particular law and public policy requires 

some particular qualification that she lacks. 

For example there would be certain things in life where one had to have a 

license to practice law.  You either have it or you don’t. 

Whether or not the lawyer is qualified, meaning well thought of in the 

legal community, such as yourselves, competent, experienced, et cetera, 

is a whole thing about whether or not this public policy requires this per-

son to hold some licensing. 

In each case here I don’t see how the plaintiff is claiming that the 
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unqualified -- by appointment and obtaining an unqualified profes-

sor, for example, are violations of the accreditation standards. 

The manner in which the word “unqualified” is used in this Com-

plaint is not some specific thing. 

It is this general idea that this person is not in this sense qualified. 

The motion to dismiss is granted. 

As part of the briefing on the second amended complaint but unnecessary for 

Judge Snyder’s decision, the City Colleges submitted an affidavit averring that the National 

Accrediting Agency for Clinical Laboratory Sciences, the National Phlebotomy Associa-

tion, and the American Society of Clinical Pathologists have not been used in any way for 

HeaPro or phlebotomy courses at Malcolm X College at any relevant time and that certifi-

cation by professional associations such as the National Phlebotomy Association and the 

American Society of Clinical Pathologists is not required for a person to perform the duties 

of a phlebotomist in Illinois.  (A51-52, C584-585).  Plaintiff did not challenge the use or 

substance of this affidavit. 

Pursuant to Supreme Court Rule 304(a), Judge Snyder entered an order finding 

that there was no just reason for delaying an appeal of his dismissal of either the common 

law retaliatory discharge count or the count alleging a violation of the Whistleblower Act. 

The appellate court on April 16, 2018 reversed Judge Snyder and held that, in “a 

case of first impression,” Plaintiff had stated a cause of action for common law retaliatory 

discharge.  The City Colleges lets the appellate court speak for itself.  After citing the 

federal statutes relied on by Plaintiff, the appellate court continued (Roberts v. Bd. of Trus-

tees of Comm. College Dist. No. 508, 2018 IL App (1st) 170067, ¶¶ 29-32, emphasis in 

original, some material omitted): 

While not cited to by the plaintiff, we take judicial notice of the [Illinois] 
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Higher Education Loan Act.  . . .  Section 2 . . . states: 

It is declared that for the benefit of the people of Illinois, 

the conduct and increase of their commerce, the protec-

tion and enhancement of their welfare, and development 

of continued prosperity and the improvement of their 

health and living conditions, it is essential that this and 

future generations of youth be given the fullest oppor-

tunity to learn and to develop their intellectual capaci-

ties and skills; that to achieve these ends it is of the ut-

most importance that students attending institutions of 

higher education located in Illinois have reasonable al-

ternatives to enhance their financial access to such insti-

tutions; that reasonable financial access to institutions 

of higher education will assist such youth in achieving 

the required levels of learning and development of their 

intellectual and mental capacities; that it is the purpose 

of this Act to provide a measure of assistance and an al-

ternative method to enable students and the families lo-

cated in Illinois to appropriately and prudently finance 

the cost of such higher education; and that it is the intent 

of this Act to supplement federal guaranteed higher edu-

cation loan programs, other student loan programs, and 

grant or scholarship programs to provide the needed ad-

ditional options for the financing of a student’s higher 

education in execution of the public policy set forth 

above. 

Our General Assembly has concluded that the purpose of providing public 

funds for higher education is to provide the fullest opportunity for recipi-

ents to learn and develop their “intellectual and mental capacities and 

skills.” Id.  Based on the above, it is obvious to this court the purpose of 

establishing both state and federal programs is to ensure individuals with-

out the private means of paying for a college education are given access 

to funds to better develop themselves intellectually so as to provide a 

greater contribution to our state and country. 

. . .  We conclude the public policy behind the Higher Education Act of 

1965 and Illinois’s Higher Education Loan Act would be seriously under-

mined if defendant is allowed to act in the manner alleged in plaintiff’s 

complaint.  . . . 
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. . .  If defendant accepts loan money but uses it to hire incompetent and 

unqualified individuals who cannot properly instruct students who are en-

rolled in classes like HeaPro 101, defendant has essentially defrauded 

both the student and the taxpayer.  The intent behind both the state and 

federal loan programs would be thwarted because those receiving incom-

petent instruction would be unable to “develop their intellectual and men-

tal capacities and skills.” 

. . .  Simply put, if our government did not think providing all citizens 

with access to funds for higher education was a good idea, it would not 

have enacted the statute in the first place.   

The Illinois Higher Education Loan Act, 110 ILCS 945/0.01 et seq., says nothing 

about academic qualifications and credentials, nothing about employees and employing 

educational institutions. 

STANDARD OF REVIEW 

Reviewing courts review de novo whether complaints should be dismissed under 

Section 2-615 of the Code of Civil Procedure.  Canel v. Topinka, 212 Ill. 2d 311, 318 

(2004); Chatham Surgicare, Ltd. v. Health Care Service Corp., 356 Ill. App. 3d 795, 799 

(1st Dist. 2004). 

ARGUMENT 

This case, claimed to be one of “first impression” by the appellate court, brings 

judicial activism to the area where it least belongs according to the consistent statements 

by this Court over four decades:  the law of retaliatory discharge.  Ignoring three soundly-

reasoned dismissals by the circuit court, shunting to the side the morass of irrelevant federal 

statutes and regulations relied on by Plaintiff, and substituting a state statute that does no 

more than establish a student loan funding mechanism, the appellate court has created a 

new variety of retaliatory discharge, one which runs roughshod over this Court’s relatively 
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recent authoritative decision in Turner, one in no way linked to the credentialing and qual-

ification allegations of the complaint, one based on a statute that gives employers no clue 

that the type of conduct challenged here might be tortious, and one which threatens to 

swallow in substantial part the long-established doctrine of employment at will.  Even if 

this Court has determined that the time to expand the tort of retaliatory discharge has come, 

this is not the case in which to do it. 

This argument is tripartite.  The first part discusses the requirements which have 

kept the retaliatory discharge tort narrow and limited and is followed by demonstrations 

that this jurisprudence requires reversal of the appellate court both on the bases of Plain-

tiff’s allegations alone and on the statute adduced for the first time by the appellate court.  

The second part describes in great detail the Supreme Court’s decades long opposition to 

expanding the retaliatory discharge tort.  The third part explains why the instant case is a 

particularly unsuitable matter from which to expand the tort. 

I. THIS COURT’S RETALIATORY DISCHARGE JURISPRUDENCE 

REQUIRES REVERSAL OF THE APPELLATE COURT’S DECISION 

The symmetrical rights of an employer to discharge an employee and of an em-

ployee to quit his or her job -- each for any reason or no reason -- are and long have been 

the pillars of the employment relationship under American law.  When in 1981 this Court 

in Kelsay chose to recognize the retaliatory discharge exception to the employment at will 

rule, it intended the exception to be extremely narrow and limited to shield both employers 

and the judiciary itself from waves of meritless litigation.  To accomplish this -- as illus-

trated in the next section of this brief -- this Court time and again over the decades an-

nounced this intention in its decisions.  It also used other means. 
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At the core of every retaliatory discharge action is the concept of a “clearly man-

dated public policy.”  See for example Palmateer v. International Harvester Co., 85 Ill. 2d 

124, 134 (1981).  This multifaceted concept helps to achieve the goal of a narrow and 

limited cause of action in a number of ways: 

First, a clearly mandated public policy must be found in constitutions, statutes, or 

judicial decisions and nowhere else; general concepts of fairness and sound policy will not 

suffice.  Palmateer, 85 Ill. 2d at 130 (public policy “is to be found in the State’s constitution 

and statutes and, where they are silent, in its judicial decisions”); Wheeler v. Caterpillar 

Tractor Co., 108 Ill. 2d 502, 510 (1985) (“The legislation and the regulations declared the 

public policy”); Gould v. Campbell’s Ambulance Service, Inc., 111 Ill. 2d 54, 57-68 (1986) 

(rejecting cause of action based on a statute and an ordinance that were not in effect at the 

time of the discharge); Turner, 233 Ill. 2d at 502 (recognizing that any “effort to evaluate 

the public policy exception with generalized concepts of fairness and justice will result in 

an elimination of the at-will doctrine itself”). 

Second, a clearly mandated public policy must be specific and contained in a 

provision of its alleged source; once again, fairness and sound policy are not enough.  Barr 

v. Kelso-Burnett Co., 106 Ill. 2d 520, 527 (1985) (finding no public policy expressed in the 

constitutional “provisions cited in plaintiff’s complaint”); Turner, 233 Ill. 2d at 503 (stating 

that, “unless an employee at will identifies a ‘specific’ expression of public policy, the 

employee may be discharged with or without cause”). 

Third, a clearly mandated public policy must affect the citizenry collectively; re-

taliatory discharge law has no room for merely parochial concerns.  Palmateer, 85 Ill. 2d 

at 128 (“Public policy concerns what is right and just and what affects the citizens of the 
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State collectively”); Price v. Carmack Datsun, Inc., 109 Ill. 2d 65, 69 (1985) (rejecting 

retaliatory discharge cause of action based on a termination for filing a health insurance 

claim because inter alia the “matter here is one of private and individual grievance rather 

than one affecting our society”). 

Fourth, a clearly mandated public policy must give employers notice of what con-

stitutes impermissible conduct; a retaliatory discharge action must be fair to the employer 

and mindful of due process.  Turner, 233 Ill. 2d at 503 (stating that “generalized expres-

sions of public policy fail to provide essential notice to employers,” agreeing that “an em-

ployer should not be exposed to liability where a public policy standard is too general to 

provide any specific guidance or is so vague that it is subject to different interpretations,” 

and observing that the clearly mandated public policy standard “helps ensure that employ-

ers have notice that their dismissal decisions will give rise to liability”). 

Fifth, a clearly mandated public policy usually must have something to do with 

the relationships of individuals including the relationship between employer and employee; 

this is another aspect of the notice that must be afforded to employer defendants.  Barr, 

106 Ill. 2d at 528 (“The cited provisions mandate nothing concerning the relationship of 

private individuals including private individuals in the employer-employee relationship”); 

Fisher v. Lexington Health Care, 188 Ill. 2d 455, 462 (1999) (“The provisions of the Act 

reveal that it was not designed to protect nursing home employees such as the plaintiffs.  

Rather, the Act was clearly enacted for the purpose of protecting and benefiting nursing 

home residents”); Metzger v. DaRosa, 209 Ill. 2d 30, 38-39 (2004) (“When viewed as a 

whole, it is clear that the Personnel Code was primarily designed to benefit the state and 

the people of Illinois by ensuring competent employees for government bodies.  . . . Just 
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as state employees are not the class for which the statute was primarily enacted to benefit, 

it is clear that the Personnel Code was not primarily designed to prevent retaliation against 

state employees”). 

Sixth, a clearly mandated public policy usually must be designed to protect the 

person filing a retaliatory discharge suit and be directed against the misconduct alleged; 

this is also a part of the required notice to the defendant.  Kelsay v. Motorola, 74 Ill. 2d 

172, 181 (1978) (pointing out that the employer had sought “to prevent the employee from 

asserting his statutory rights”); Wheeler, 108 Ill. 2d 502, 511 (1985) (upholding retaliatory 

discharge cause of action by employee “for refusing to work under conditions which con-

travened the clearly mandated public policy”); Price, 109 Ill. 2d at 69 (rejecting cause of 

action based on Insurance Code and noting that “the Code was designed to govern opera-

tions of insurance companies, not insureds, such as defendant); Fisher, 188 Ill. 2d at 460 

(“Plaintiffs are not members of the class which the Act was enacted to protect and their 

injuries are not the type the statute was designed to prevent”). 

These requirements go a long way toward preventing the disaster foreseen by a 

federal district court quoted in Abrams v. Echlin Corp., 174 Ill. App. 3d 434, 441 (1st Dist. 

1988) (quoting Kavanagh v. KLM Royal Dutch Airlines, 566 F. Supp. 242, 244 (N.D. Ill. 

1983)): 

Even if the court limited plaintiff’s theory to the employment context, it 

would metamorphose the supposedly narrow exception recognized in 

Kelsay and Palmateer into the monster that swallowed the employment-

at-will rule.  Whenever a dispute between an employer and an at-will em-

ployee threatens to culminate in the employee’s discharge, the employee, 

simply by retaining an attorney and threatening to sue, could procure that 

which is unavailable to him through contract -- employment security. 

* * * 
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Although the appellate court insists that the instant case is one of “first impres-

sion,” that is true, if at all, only in the most mundane sense that it involves parties, facts, 

and circumstances not present in previously litigated retaliatory discharge cases.  The City 

Colleges asserts, however, that this Court’s decision in Turner disposes of the instant case 

and requires reversal of the appellate court.  This is true regardless of whether this Court 

limits itself to considering the sources of alleged public policy cited in Plaintiff’s com-

plaints or the statute injected into the case by the appellate court, the Illinois Higher Edu-

cation Loan Act, 110 ILCS 945/0.01 et seq.  But see Turner, 233 Ill. 2d at 503-4, 506 

(ruling that, “as the circuit court’s decision was limited to the well-pled allegations in the 

complaint, so our review of the circuit court’s decision is likewise limited to these same 

allegations” and that “plaintiff did not include this statute as a source of the alleged clearly 

mandated public policy in the complaint or in his response to Memorial’s motion to dis-

miss.  Accordingly, plaintiff has forfeited any argument concerning this statute”). 

The City Colleges first discusses the allegations in the complaints, then the 

Higher Education Loan Act introduced by the appellate court. 

* * * 

In Turner, this Court’s most recent review of the bounds of retaliatory discharge, 

the Court comprehensively summed up three decades of retaliatory discharge jurispru-

dence.  Turner, 233 Ill. 2d 494 (2008).  Turner requires dismissal of Plaintiff’s retaliatory 

discharge count.   

To state a valid claim for retaliatory discharge, a discharged employee must al-

lege:  “(1) the employer discharged the employee, (2) in retaliation for the employee’s 

activities, and (3) that the discharge violates a clear mandate of public policy.”  Id. at 500.  
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This matter, which was decided on the pleadings, deals only with the third prong:  Plaintiff 

has not alleged and cannot allege that his discharge violated a clear mandate of public 

policy in Illinois. 

Turner instructs that retaliatory discharge is a “limited and narrow cause of ac-

tion” and that over the years “numerous decisions of this Court have maintained the narrow 

scope of the retaliatory discharge action.”  Id. at 500-501.  Turner reminds us that “a broad 

general statement of policy is inadequate to justify finding an exception to the general rule 

of at-will employment” and that, “unless an employee at will identifies a ‘specific’ expres-

sion of public policy, the employee may be discharged with or without cause.”  Id. at 502-

3.  Public policy “is to be found in the State’s constitution and statutes and, when they are 

silent, in its judicial decisions.”  Id. at 500. 

Plaintiff and the appellate court for all practical purposes ignore the directly on-

point holding in Turner.  The dispute in Turner arose under facts almost identical to the 

instant dispute.  The plaintiff in Turner alleged that his employer, a hospital, terminated 

him unlawfully in retaliation for complaints that he had made to the hospital’s accreditor 

about the hospital’s alleged failure to follow the accreditor’s requirements for electronic 

charting of patient care.  One of the consequences of the hospital’s failure to comply with 

the accreditor’s requirements was that the hospital would lose federal Medicare and Med-

icaid funding.  The Turner plaintiff alleged that Illinois law recognizes a public policy for 

each patient to receive care consistent with sound practices and that the hospital’s alleged 

failure to chart patient care immediately was not consistent with such practices and jeop-

ardized patient care.  Accordingly, the plaintiff asked this Court to find that Illinois has a 
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public policy in favor of patient safety and that terminating an employee who speaks out 

about issues of patient care violates that policy.  This Court declined to do so.    

This Court, as the City Colleges already has noted, made clear in Turner that, 

“unless an employee identifies a ‘specific’ expression of public policy, the employee may 

be discharged with or without cause.”  Turner, 233 Ill. 2d at 503.  This Court found that 

the plaintiff had not cited any provision of Illinois law that required immediate electronic 

charting of patient care.  Id. at 504.  This Court closed its decision with the admonition that 

simply because something is in the public interest does not mean that it modifies the doc-

trine of at-will employment (Id. at 507): 

We agree with the appellate court special concurrence that the provision 

of good medical care is in the public interest.  It does not follow, however, 

that all health care employees should be immune from the general at-will 

employment rules simply because they claim to be reporting on issues that 

they feel are detrimental to health care. 

If the plaintiff in Turner failed to establish a clearly mandated public policy, then 

so too has Plaintiff herein.  Both Turner and the instant case involve accreditation standards 

and possible loss of public funds for failing to meet them.  Unlike the plaintiff in Turner, 

however, who could allege that a specific accrediting agency was actively involved with 

the defendant medical center, Plaintiff does not and cannot allege any connection between 

the three groups he cites in his complaints and the City Colleges.  In addition, although the 

plaintiff in Turner discussed an alleged requirement of immediate electronic charting of 

patient records, this Court emphasized that the “plaintiff’s complaint fails to recite or even 

refer to a specific Joint Commission standard in support of his allegation.”  Turner, 233 Ill. 

2d at 504.  Plaintiff herein does not even discuss a specific standard much less cite or refer 

to one promulgated by any of the three groups he names, none of which in any case has or 
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had any connection with the City Colleges.  Moreover, this Court in Turner stated:  “No 

Illinois law or administrative regulation directly requires immediate bedside charting of 

patient care.”  Id.  Thus, this Court recognized in Turner that accreditation and qualification 

standards do not establish public policy unless they are law or required by law, neither of 

which is the case here. 

To repeat, Turner holds that a retaliatory discharge claim must be based on a 

“specific” rather than an amorphous or generalized policy.  Id. at 500.  In other words, 

“generalized expressions of public policy fail to provide essential notice to employers.  The 

phrase ‘clearly mandated public policy’ will be recognizable simply because it is clear.”  

Id. at 502-3.  

Instead of pointing to a public policy that is “clear,” which ought to be a simple 

task if such a policy exists, Plaintiff as summarized above constructs a maze of federal 

statutes and regulations, superimposes that maze over alleged private rather than public 

requirements established by private accrediting agencies and professional societies -- none 

of which is alleged to have and none of which in fact has any control over the City Colleges 

-- and makes the surprising and unsupported inference that the “ability to obtain the bene-

fits of a post-secondary education by Illinois students through the help of federal and state 

funded programs is an Illinois public policy.”  Second Am. Compl. Par. 54 (A63, C527).  

Plaintiff’s virtually incomprehensible maze has eleven paragraphs citing federal statutes 

and regulations.  Neither individually nor collectively, however, do these statutes and reg-

ulations express clearly or even unclearly a right to obtain public financial aid for postsec-

ondary education.  Nor does the maze yield any specific requirements to which faculty 

must adhere.  Again, although public financial aid for higher education might be a good 
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thing, it is far from a clearly mandated public policy as required by the law of retaliatory 

discharge in Illinois.  The City Colleges certainly agrees that that the provision of higher 

education through public financial aid is in the public interest.  That is, after all, the core 

mission of the City Colleges.  But, to borrow this Court’s closing statement in Turner, it 

does not follow that all higher education employees should be immune from the general 

at-will employment rules simply because they claim to be reporting on issues that they feel 

are detrimental to higher education.     

This Court has stated that the third element of the traditional formulation of the 

retaliatory discharge requirements -- “that the discharge violates a clear mandate of public 

policy” -- actually requires two separate inquiries, the first about “whether a public policy 

exists,” the second about “whether the employee’s discharge undermines the state’s public 

policy.”  Turner, 233 Ill. 2d at 501.  With respect to the second inquiry, Plaintiff has not 

alleged that either the City Colleges or any of its past, present, and prospective students 

has lost any financial aid on account of Plaintiff’s discharge or indeed on account of any 

matter alleged by Plaintiff.  Plaintiff has not alleged that any of the City Colleges’ students 

and graduates has lost a job opportunity on account of Plaintiff’s discharge or any other 

matter alleged by Plaintiff.  Plaintiff has not alleged that any member of the public has been 

harmed on account of Plaintiff’s discharge or any other matter alleged by Plaintiff.  In point 

of fact, unless one postulates a general chilling effect -- which could be alleged in conclu-

sory fashion in any contemplated retaliatory discharge action and which therefore would 

render the second inquiry mandated by this Court meaningless and unnecessary -- one must 

conclude that Plaintiff has not alleged satisfactorily the third element of the traditional re-

quirements to state a cause of action for retaliatory discharge.  
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Judge Snyder dismissed Plaintiff’s count for retaliatory discharge three times by 

reasoning respectively that Plaintiff “does not identify with specific particularity the public 

policy which the plaintiff claims,” that Plaintiff made his allegations in the “most conclu-

sionary and broad way” and failed to allege any qualifications existing “as a matter of 

public policy and law,” and, finally, that Plaintiff failed to allege a “particular” qualifica-

tion that “law and public policy requires.”  This reasoning clearly derives from Turner and 

produced the correct result, dismissal with prejudice of the count for retaliatory discharge.  

By suffocating the impact of Turner, the appellate court committed reversible error. 

The same result obtains if this Court deems it appropriate to consider legislation 

not mentioned by Plaintiff but relied on and cited for the first time in this litigation by the 

appellate court:  the Illinois Higher Education Loan Act, 110 ILCS 945/0.01 et seq.  The 

best way to show that this statute does not change the result is a systematic review of the 

statute’s provisions as they existed at the time of Plaintiff’s discharge: 

• Sec. 0.01 gives the short title for the Act.  Sec. 14 says nothing about 

academic qualifications and credentials, nothing about educational 

employers and their employees. 

• Sec. 2 is a highly rhetorical statement of legislative purpose.  Sec. 14 says 

nothing about academic qualifications and credentials, nothing about 

educational employers and their employees. 

•

• Sec. 3 and its subparts set forth controlling definitions.  Sec. 14 says noth-

ing about academic qualifications and credentials, nothing about ed-

ucational employers and their employees. 

• Sec. 5 provides for transfers from the Illinois Educational Facilities Au-

thority to the Illinois Finance Authority.  Sec. 14 says nothing about ac-

ademic qualifications and credentials, nothing about educational em-

ployers and their employees. 
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• Sec. 6 and its subparts set forth the powers of the Authority.  Sec. 14 says 

nothing about academic qualifications and credentials, nothing about 

educational employers and their employees.

• Sec. 7 discusses expenses of the Authority.  Sec. 7 says nothing about 

academic qualifications and credentials, nothing about educational 

employers and their employees. 

• Sec. 8 gives the Authority the power to establish guidelines for deposits 

by institutions of higher learning.  Sec. 8 says nothing about academic 

qualifications and credentials, nothing about educational employers 

and their employees.

• Sec. 9 discusses conveyances.  Sec. 9 says nothing about academic 

qualifications and credentials, nothing about educational employers 

and their employees.

• Sec. 10 discusses bonds.  Sec. 10 says nothing about academic qualifi-

cations and credentials, nothing about educational employers and 

their employees. 

• Sec. 11 allows the Authority to establish trust agreements for bonds.  Sec. 

11 says nothing about academic qualifications and credentials, noth-

ing about educational employers and their employees.

• Sec. 12 states that Authority bonds are the obligation of the Authority 

alone and not of the State of Illinois.  Sec. 12 says nothing about aca-

demic qualifications and credentials, nothing about educational em-

ployers and their employees.

• Sec. 13 gives the Authority the power to fix, revise, charge, and collect 

fees.  Sec. 13 says nothing about academic qualifications and creden-

tials, nothing about educational employers and their employees.

• Sec. 14 discusses funds from the sale of bonds.  Sec. 14 says nothing 

about academic qualifications and credentials, nothing about educa-

tional employers and their employees. 
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• Sec. 15 describes the rights of bond holders.  Sec. 15 says nothing about 

academic qualifications and credentials, nothing about educational 

employers and their employees. 

• Sec. 18 discusses legal investments.  Sec. 18 says nothing about aca-

demic qualifications and credentials, nothing about educational em-

ployers and their employees. 

• Sec. 20 provides for the waiver of competitive bidding.  Sec. 20 says 

nothing about academic qualifications and credentials, nothing about 

educational employers and their employees. 

• Sec. 22 discusses interest rates.  Sec. 22 says nothing about academic 

qualifications and credentials, nothing about educational employers 

and their employees. 

• Sec. 23 discusses the relationship of the Authority to other entities.  Sec. 

23 says nothing about academic qualifications and credentials, noth-

ing about educational employers and their employees. 

• Sec. 24 provides for a liberal construction of the Act.  Sec. 24 says noth-

ing about academic qualifications and credentials, nothing about ed-

ucational employers and their employees.

Are there any statutes farther from meeting the requirements for establishing a 

clearly mandated public policy described at the beginning of this part of the argument?  

Not many, opines the City Colleges. 

* * * 

In sum, neither Plaintiff nor the appellate court was able to come up with a clearly 

mandated public policy implicated by this case.  Nothing cited by either regulates the rela-

tionship between educational employer and employee.  Nothing cited by either deals with 

the type of conduct alleged by Plaintiff.  And nothing cited by either put the City Colleges 

on notice that it might be acting improperly by terminating Plaintiff.  Finally, although one 
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cannot easily deny that higher education is a good thing, it is doubtful that the persons 

intended to be benefited by the state and federal measures relied on by Plaintiff and the 

appellate court -- “individuals without the private means of pay for a college education” 

according to the appellate court -- equate as required to the “citizens of the state collec-

tively.”  Palmateer, 85 Ill. 2d at 128 (1981).  Therefore, the decision of the appellate court 

reversing the circuit court’s dismissal of the retaliatory discharge count was incorrect as a 

matter of law and must be reversed. 

II. HITHERTO ILLINOIS OPPOSED EXPANDING THE TORT OF 

RETALIATORY DISCHARGE 

From the inception of the tort forward, this Court has recognized that employment 

at will is the dominant rule in this state to which retaliatory discharge is but a minor excep-

tion.  In the case that established the tort, the Court acknowledged “an employer’s other-

wise absolute power to terminate an employee at will.”  Kelsay, 74 Ill. 2d at 181.  In its 

next decision in the area, the Court similarly instructed that “the general rule” is “that an 

‘at-will’ employment is terminable at any time for any or no cause.”  Palmateer, 85 Ill. 2d 

at 128.  If there were any doubt, the Court removed it four years later:  “Contrary to plain-

tiffs’ assertion, however, this Court has not, by its Palmateer and Kelsay decisions, ‘re-

jected a narrow interpretation of the retaliatory discharge tort’ and does not ‘strongly sup-

port’ the expansion of the tort.  The common law doctrine that an employer may discharge 

an employee-at-will for any reason is still the law in Illinois.”  Barr, 106 Ill. 2d at 625. 

Such admonitions are ubiquitous in this Court’s subsequent decisions.  See for 

example Price, 109 Ill. 2d at 67 (“The accepted general rule is that in an employment at 

will there is no limitation on the right of an employer to discharge an employee”); 

Fellhauer v. Geneva, 142 Ill. 2d 495, 505 (1991) (describing retaliatory discharge as “a 
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limited and narrow cause of action”); Balla v. Gambro, Inc., 145 Ill. 2d 492, 498 (1991) 

(referring to “the limited and narrow tort of retaliatory discharge”); Hartlein v. Illinois 

Power Co., 151 Ill. 2d 142, 159 (1992) (repeating that “the common law doctrine that an 

employer may discharge an employee-at-will for any reason or for no reason remains the 

law in Illinois”); Zimmerman v. Buchheit of Sparta, 164 Ill. 2d 29, 37 (1994) (stating that 

in a number of cases the Supreme Court “expressed its disinclination to expand the tort of 

retaliatory discharge”); Buckner v. Atlantic Plant Maintenance, 182 Ill. 2d 12, 20 (1998) 

(reiterating that retaliatory discharge is a “limited and narrow cause of action”); Clemons 

v. Mechanical Devices Co., 184 Ill. 2d 328, 338 (1998) (reminding that “the common law 

doctrine that an employer may discharge an employee-at-will for any reason or for no rea-

son at all” and refusing “to expand the tort of retaliatory discharge”); Fisher, 188 Ill. 2d at 

467 (1999) (noting that “this court has consistently sought to restrict the common law tort 

of retaliatory discharge”); Turner, 233 Ill. 2d at 500 (stating that “numerous decisions of 

this court have maintained the narrow scope of the retaliatory discharge action”); and Mi-

chael v. Precision Alliance Group, LLC, 2014 IL 117376, ¶ 39 (“Illinois law is clear.  Re-

taliatory discharge claims are a narrow exception to the general rule that employees are at-

will”). 

Until the case now under review, this Court’s conservative approach to retaliatory 

discharge has permeated the courts of appeals and saturated their opinions.  See for exam-

ple Paz v. Commonwealth Edison, Co., 314 Ill. App. 3d 591, 594 (2nd Dist. 1999) (“The 

supreme court has deflected many attempts to expand this tort and has maintained retalia-

tory discharge as a limited and narrow exception to the rule of at-will discharges”); Scheller 

v. Health Care Service Corp., 138 Ill. App. 3d 219, 224 (4th Dist. 1985); Slover v. Brown, 
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140 Ill. App. 3d 618, 621 (5th Dist. 1986); Morton v. Hartigan, 145 Ill. App. 3d 417, 422 

(1st Dist. 1986); Herbster v. North American Co., 150 Ill. App. 3d 21, 24-25 (2nd Dist. 

1986); Abrams v. Echlin Corp., 174 Ill. App. 3d 434, 441 (1st Dist. 1988); Lambert v. Lake 

Forest, 186 Ill. App. 3d 937, 941 (2nd Dist. 1989); Melton v. Central Illinois Public Service 

Co., 220 Ill. App. 3d 1052, 1055 (4th Dist. 1991); Eisenbach v. Esformes, 221 Ill. App. 3d 

440, 441 (2nd Dist. 1991); Hess v. Clarcor, Inc., 237 Ill. App. 3d 434, 449 (2nd Dist. 1992); 

Hindo v. Chicago Medical School, 237 Ill. App. 3d 453, 468 (2nd Dist. 1992); Wieseman 

v. Kienstra, Inc., 237 Ill. App. 3d 721, 723 (5th Dist. 1992); Selof v. Island Foods, 251 Ill. 

App. 3d 675, 677 (2nd Dist. 1993); Howard v. Zack Co., 264 Ill. App. 3d 1012, 1021 (1st 

Dist. 1994); Corluka v. Bridgford Foods, 284 Ill. App. 3d 190, 192-93 (1st Dist. 1996); 

Buckner v. O’Brien, 287 Ill. App. 3d 173, 178 (1st Dist. 1997); Graham v. Commonwealth 

Edison Co., 318 Ill. App. 3d 736, 744 (1st Dist. 2000); Geary v. Telular Corp., 341 Ill. 

App. 3d 694, 700-701 (1st Dist. 2003) (“The tort of retaliatory discharge is a limited and 

narrow exception to the general rule that an at-will employee is terminable at any time for 

any or no cause”); Chicago Commons v. Hancock, 346 Ill. App. 3d 326, 328 (1st Dist. 

2004); Ausman v. Anderson, 348 Ill. App. 3d 781, 784 (1st Dist. 2004); Engstrom v. 

Provena Hospitals, 353 Ill. App. 3d 646, 649 (4th Dist. 2004); Krum v. Chicago National 

League Ball Club, Inc., 365 Ill. App. 3d 785, 789 (1st Dist. 2006); Bajalo v. Northwestern 

University, 369 Ill. App. 3d 576, 582 (1st Dist. 2006); Blount v. Stroud, 376 Ill. App. 3d 

935, 942 (1st Dist. 2007); Irizarry v. Illinois Central Railroad Co., 377 Ill. App. 3d 486, 

489-92 (1st Dist. 2007); Jandeska v. Prairie International Trucks, Inc., 383 Ill. App. 3d 

396, 398-99 (4th Dist. 2008); Taylor v. Board of Education, 2014 IL App (1st) 123744, ¶ 

34; and Sutherland v. Norfolk Southern Railway Co., 356 Ill. App. 3d 620, 625 (1st Dist. 
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2005) (surveying cases and stating that “the supreme court expressed disinclinations to 

further expand the tort of retaliatory discharge,” noting the “guarded development” and 

“narrow” construction of the tort, and concluding that the Supreme Court “has consistently 

sought to restrict the common law tort of retaliatory discharge”). 

III. THIS COURT SHOULD REJECT THE APPELLATE COURT’S 

EXPANSION OF RETALIATORY DISCHARGE 

This Court should reject the appellate court’s expansion of the tort of retaliatory 

discharge not only on the basis of current law as demonstrated in the first part of the argu-

ment but also as a matter of sound judicial policy. 

The decision of the appellate court -- if not reversed -- will have consequences 

far beyond the issues involving the parties to this case.   

The Supreme Court’s role is not just to decide the cases before it but also to issue 

opinions to guide courts and litigants in the future.  Turner is the case that provides a 

framework to evaluate procedures, qualifications, and standards alleged to constitute public 

policy for the purposes of the tort of retaliatory discharge.  By denying the applicability of 

Turner, the appellate court has thwarted the Supreme Court’s proactive role of providing 

guidance for future disputes.  This is a direct blow to the efficiency of the judicial system. 

By not following Turner and detaching qualifications and presumably standards 

as well as procedures from their hitherto required direct or indirect link to law and by re-

moving the specificity hitherto required, the appellate court’s opinion will create confusion 

among employers and their legal advisers about the scope of retaliatory discharge. 

By the simple expedient of calling the instant matter a “case of first impression” 

and relying on a statute not even cited by Plaintiff, a practice this Court refused to counte-
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nance in Turner, the appellate court has evinced a willingness to expand the tort of retali-

atory discharge in defiance of the consistent jurisprudence of this and other courts.  Turner, 

233 Ill. 2d at 505.  Retaliatory discharge has ceased to be narrow and become broad and 

general.  Coupled with the relaxed requirements described in the preceding paragraph, such 

an expansion -- previously disfavored universally -- can only clog to a greater degree the 

state’s already overburdened court system. 

By ripping qualifications, procedures, and standards from their previously re-

quired tie to specific laws and by not indicating who may take advantage of the new cause 

of action, the appellate court’s decision will lead to extreme confusion in the classroom.  Is 

a faculty member who is excessively shy or unusually aggressive and for those reasons 

disliked by students unqualified?  May teachers as well as administrators like Plaintiff seek 

refuge under the new cause of action?  One can be sure, however, the employees who 

suspect impending discharge will try to fend it off with meritless complaints about alleg-

edly incompetent or unqualified instructors.  This too will increase the burden on our courts 

as well as on employers. 

By stating that this case is about “incompetent and unqualified individuals who 

cannot properly instruct students” rather than about specific attributes required directly or 

indirectly by law, the appellate court has opened the door to subjectivism of the worst type.  

See Roberts, 2018 IL App (1st) 170067, ¶ 32.  What makes a teacher “incompetent”?  Low 

enrollments?  Low grades?  Negative popularity questionnaires?  Similar questions can be 

asked about “unqualified” if it is not anchored in specific legal requirements.  Likewise, 
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who and what determines that “instructors have the requisite knowledge to pass on to stu-

dents”?  See id. at ¶ 36.  Indeed, what does the appellate court mean by “requisite 

knowledge”? 

By relying on the introductory statement of purpose in the Illinois Higher Educa-

tion Loan Act, 110 ILCS 945/0.01 et seq., rather than a concrete legal requirement therein 

as is normally the case, the appellate court opens the door to innumerable statutes becoming 

bases for retaliatory discharge claims.  After all, legislators generally believe and say so in 

hortatory language upfront that the laws they enact are for the public good or, in the words 

of the appellate court, are “a good idea.”  Roberts, 2018 IL App (1st) 170067, ¶ 33. Em-

ployees in a wide spectrum of industries would be removed from the at-will doctrine 

merely by claiming that they made complaints about issues that might have some tangential 

effect on the public good found in some statute.  To repeat this Court’s sound observation 

in Turner, 233 Ill. 2d at 507: 

We agree with the appellate court special concurrence that the provision 

of good medical care is in the public interest.  It does not follow, however, 

that all health care employees should be immune from the general at-will 

employment rules simply because they claim to be reporting on issues that 

they feel are detrimental to health care. 

By concluding and relying on the conclusion that the City Colleges “has essen-

tially defrauded both the student and the taxpayer,” the appellate court has not just ma-

ligned the City Colleges.  Using the appellate court’s reasoning, any public institution em-

ploying an incompetent employee -- however that vague and subjective term is interpreted 

-- is defrauding the taxpayer.  Does that mean that all public employees who report fellow 

employees as incompetent are protected from discharge?  That seems to be the implication 

of the appellate court’s decision. 
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By not considering seriously the interest of the employer, the appellate court’s 

decision threatens schools with disruption.  That is, how is an employer supposed to handle 

complaints that a faulty member is unqualified?  Should the targeted faculty member be 

pulled from his or her classes immediately regardless of the consequences of such actions 

on students?  Or should an investigation be launched immediately and include not only 

background checks but also interviews of other faculty and students?  Or should the status 

quo continue through the end of the term or the academic year?  And how does all of this 

play out in unionized environments?  There are no good alternatives but these are the 

choices and issues suggested by the appellate court’s otherwise unnecessary expansion of 

retaliatory discharge.  See generally Turner, 233 Ill. 2d at 502-3; Palmateer, 85 Ill. 2d at 

129. 

By divining a public policy not from a specific legal requirement but from the 

effect that a complaint might have on the public good, the reach of the appellate court’s 

decision does not end at the qualifications of instructors but instead has the potential to 

protect any employee who complains about any aspect of higher education.  The issue of 

instructor qualifications -- the only alleged complaint made by Plaintiff -- is at best ancil-

lary to the public policy recognized by the court below.  The appellate court found that the 

provision of publicly funded higher education was a clearly established public policy and 

that Plaintiff’s alleged complaints were protected because they had the potential to affect 

that publicly funded higher education.  As discussed at length above, the appellate court 

could find no basis in the law for protecting the nebulous concept of instructor qualification 

because none exists.  Rather, the appellate court found that complaints about the qualifica-

tions of instructors must be protected because “it is axiomatic that in order to accomplish 
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the mission of educating young men and women, defendant must staff its classes with com-

petent individuals who actually possess the knowledge listed in the course syllabus.”  Rob-

erts, 2018 IL App (1st) 170067, ¶ 32.  But instructors are just one slice of the education 

pie.  By the appellate court’s logic, an employee’s complaint about any part of higher ed-

ucation becomes a shield against termination merely because it might bear upon the ulti-

mate education of young men and women.  What about an employee who complains about 

an educational institution’s choice of curriculum?  Or the choice of a book?  Or the se-

quence in which classes are taught?  Or the physical facilities in which classes are held?  

Essentially any complaint about a subject that might be detrimental to the ultimate educa-

tional product becomes protected under the appellate court’s holding.  And this logic could 

be expanded to any subject that might be detrimental to any claimed public good -- exactly 

as this Court cautioned against in Turner.   

Finally, by bringing the “taxpayer” into the equation, is the appellate court open-

ing the door for retaliatory discharge actions whenever an employee feels that public funds 

have been spent unwisely?  Must public employers, for example, purchase the least expen-

sive automobiles, the ones with the best gas mileage, the ones with the best reliability rec-

ord?  In short, must the public employer ignore the adage that one gets what one pays for?  

This concern might seem alarmist but it is not unforeseeable based on the appellate court’s 

rhetoric. 

The best way, of course, to avoid all of these unacceptable consequences is simply 

to reverse the appellate court’s decision.  The retaliatory discharge cause of action posited 

by the appellate court is contrary to law and sensible policy. 
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CONCLUSION  

For the reasons set forth herein and in its forthcoming reply brief, the Board of 

Trustees of Community College District No. 508 respectfully requests this Court to reverse 

the appellate court’s decision that Plaintiff stated a cause of action for retaliatory discharge 

and to reinstate the circuit court’s dismissal of the retaliatory discharge count with preju-

dice. 

Dated:  October 31, 2018  Respectfully submitted, 
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