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NATURE OF THE CASE 

 This is a personal injury action seeking monetary damages for injuries sustained 

as a result of a motor vehicle accident. On February 26, 2020, the vehicle driven by the 

defendant collided into the rear of the plaintiff’s stopped vehicle. As a result of the 

accident, the plaintiff sustained injuries and damages.  

The matter was part of the Cook County’s Law Division Mandatory Arbitration 

program. (www.cookcountycourt.org/department/mandatory-arbitration-program/law-

division-mandatory-arbitration  (last visited Oct. 3, 2024) Following her receipt of her 

arbitration award in her favor, Irma Jordan (Plaintiff-Appellant), as the prevailing party, 

sought taxation of mandatory statutory costs (735 ILCS 5/5-108) and mandatory statutory 

prejudgment interest (735 ILCS 5/2-1303(c)). The trial court denied the relief sought by 

Plaintiff holding, in essence, that (1) Plaintiff should have sought an award of mandatory 

statutory costs before she was, in fact, determined to be a prevailing party and (2) 

Plaintiff should have sought an award of prejudgment interest before, in fact, a judgment 

has been entered in her favor. This appeal followed. 

 The appellate court affirmed the portion of the trial court’s order denying 

Plaintiff’s motion to recover mandatory statutory costs, but reversed the portion of the 

trial court’s order denying the Plaintiff’s request for prejudgment interest and remanded 

for the trial court to enter an order granting prejudgment interest. Jordan v. Macedo, 2024 

IL App (1st) 230079, ¶¶ 1, 33. The panel below was unanimous on its reversal of the trial 

court’s denial of prejudgment interest. In the case now before this Court, Plaintiff has not 

appealed the appellate court’s decision regarding prejudgment interest that was found in 
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her favor. 

However, a majority of the panel in the First District held that Plaintiff’s statutory 

right to recover her court costs (735 ILCS 5/2-108) (and, implicitly, any defendant’s 

statutory right (735 ILCS 5/2-109) too) required that, prior to being determined a 

prevailing party, a litigant must provide the arbitrator a specific cost calculation or be 

forever foreclosed from a recovery of those mandatory statutory costs. Justice Mary L. 

Mikva, in her dissenting opinion, disagreed with the majority’s decision affirming the 

denial of Plaintiff’s recovery of statutory costs. Justice Mikva would have reversed the 

trial court’s denial of Plaintiff’s motion for statutory costs. Jordan, 2024 IL App (1st) 

230079, ¶¶ 37-52. 

ISSUES PRESENTED FOR REVIEW 

1. Whether the trial court erred in denying the Plaintiff’s motion seeking, as 

the prevailing party, taxation of mandatory statutory costs (735 ILCS 5/5-108). 

2. Whether the appellate court incorrectly held that Plaintiff 

waived/forfeited1 her right to seek mandatory statutory costs (735 ILCS 5/5-108) because 

it was not requested from the arbitrator before Plaintiff was found by that arbitrator to be 

a prevailing party.  

 
1 The majority concluded that the failure to present a request for costs to the 

arbitration constituted a waiver. Jordan v. Macedo, 2024 IL App (1st) 230079, ¶¶ 25 n.3, 
51 (Appx. D). Waiver arises from an affirmative act, is consensual, and consists of an 
intentional relinquishment of a known right. Gallagher v. Lenart, 226 Ill. 2d 208, 229 
(2007). Forfeiture is the failure to make the timely assertion of the right. Id. 
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STATEMENT OF JURISDICTION 

The Circuit Court of Cook County, Illinois had subject matter jurisdiction over 

the controversy because the action arises under Illinois state law. ILL. CONST. 1970, art. 

VI, § 9. Further, venue was proper in the Circuit Court of Cook County, Illinois because a 

substantial part of the events or omissions giving rise to this claim occurred in Cook 

County. 735 ILCS 5/2-101. On January 10, 2023, the trial court entered its final order 

denying Plaintiff’s motion to tax costs and award prejudgment interest, and a timely 

notice of appeal was filed on January 11, 2023. (C0115)2 

The appellate court’s jurisdiction was based upon Illinois Supreme Court Rules 301 

and 303, which allow appeals from final orders of the trial court.  See also ILL. CONST. 

1970, art. VI, § 6. The appellate court issued its opinion on May 3, 2024, and no petition 

for rehearing was filed. 

On May 13, 2024, Plaintiff filed her Petition for Leave to Appeal. No answer was 

filed by Respondent. On September 25, 2024, this Court allowed the Petition for Leave to 

Appeal in the matter. Illinois Supreme Court Rule 315 confers jurisdiction upon this 

Court. 

 
 2 The record on appeal to the intermediate court, which was filed with the 
appellate court on March 15, 2023, consists of a 1-volume Common Law Record (“C”) 
paginated C0001-117. That record was transmitted to this Court on September 26, 2024. 
The record on appeal from the intermediate court, which was filed with this Court on 
September 26, 2024, consists of the 19-page final order and judgment of the Appellate 
Court, as well as a 4-page Internal Facts Sheet. 
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STATEMENT OF FACTS 

I. Factual Background. 

On February 26, 2020, Irma Jordan (Plaintiff) was stopped in an eastbound 

direction on West Ohio Street in Chicago, Illinois and at the intersection with North 

Kedzie Avenue. (C0011, ¶ 6) At aforementioned time and place, Esmeralda Macedo 

(Defendant) was traveling eastbound on West Ohio Street in Chicago, Illinois 

(approaching from the rear of the plaintiff) toward the intersection with North Kedzie 

Avenue. (C0011, ¶ 7) Thereafter, the vehicle operated by Defendant, a 2017 Subaru 

Legacy, collided into the rear of the Plaintiff’s stopped vehicle, a Mitsubishi Outlander. 

(C0011, ¶ 8) Plaintiff sustained damages as a result of the motor vehicle accident. 

(C0011, ¶ 16) 

II. Procedural Background. 

On October 12, 2021, Plaintiff filed her original complaint at law. (C0001-14) 

Plaintiff alleged that Defendant breached her duty of care and was negligent in one or 

more of the following respects: 

(a) Failed to maintain a proper lockout; 

(b) Failed to timely apply brakes; 

(c) Driving her vehicle at a rate of speed that an ordinary and prudent 

person would not have driven under the same or similar 

circumstances; 

(d) Operated the motor vehicle at an excessive rate of speed given the 

prevailing traffic; 
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(e) Failed to keep said vehicle under proper control and failed to stop, 

slow down or otherwise alter speed, movement or direction of said 

vehicle when danger of hitting another vehicle was obvious; 

(f) Unnecessarily traveled at a speed that was greater than reasonable 

and proper with regard to the traffic conditions and the use of the 

highway, thereby endangering the safety of persons and property, 

in violation of 625 ILCS 5/11-601, which is negligence per se; 

(g) Failed to decrease her speed so as to avoid colliding with any 

person or vehicle on the highway in compliance with legal 

requirements and the duty of all persons to use due care, in 

violation of 625 ILCS 5/11-601, which is negligence per se; 

(h) Operated her vehicle with a willful or wanton disregard for the 

safety of persons or property, in violation of 625 ILCS 5/11-503, 

which is negligence per se. 

(C0012, ¶ 15) On January 7, 2022, Defendant filed her answer (denying all material 

allegations) and affirmative defenses. (C0021-29) On August 26, 2022, Plaintiff filed her 

answer to the affirmative defenses (denying all material allegations). (C0059-62) 

On June 10, 2022, Defendant offered to settle this matter for $5,000.00. (C0072, ¶ 

4) On June 24, 2022, Plaintiff rejected Defendant’s settlement $5,000.00 settlement offer. 

(C0072, ¶ 5) 

On October 21, 2022, the Mandatory Arbitration took place for this matter. 

(C0070) Rule 25.1 of the Rules of the Circuit Court of Cook County states, “Mandatory 
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Arbitration will be held in those commercial and personal injury cases assigned to the 

Law Division, including cases with self-represented or pro se litigants, with damages of 

less than $50,000 and no retained expert witness as defined in Supreme Court Rule 

213(f)(3).” See also 735 ILCS 5/2-1001A (enabling legislation for a mandatory 

arbitration system).  

On October 26, 2022, the following arbitration award was made after the hearing: 

“Award in favor of Plaintiff, Irma Jordan, and against defendant, Esmerelda Macedo, in 

the amount of $13,070.00. The amount attributable solely to Plaintiff is 0%.” (C0070; 

Appx. A) This award was the first time the plaintiff was considered to be a prevailing party. 

On November 21, 2022, via an email string (C0098-101), the trial court indicated it 

would enter judgment only upon the “Arbitration Award” and would not address either 

the mandatory statutory costs due to a prevailing party (735 ILCS 5/5-108) or any award 

of prejudgment interest (735 ILCS 5/2-1303(c)). (C0098) The trial court, further, stated 

that the plaintiff “may separately pursue any other relief they think is just and 

appropriate.” (C0098) 

On November 28, 2022, the trial court entered judgment on the arbitration award. 

(C0088; Appx. B) On November 28, 2022, as the prevailing party and having a judgment 

in her favor, Plaintiff filed her post-judgment motion to tax mandatory statutory costs 

(735 ILCS 5/5-108) and award statutory prejudgment interest (735 ILCS 5/2-1303(c)). 

(C0071-85) That motion was collateral to the trial court’s judgment. See Berger, 216 Ill. 

App. 3d at 944. On December 16, 2022, Defendant tendered the payment for the 

arbitration award in the amount of $13,070.00, which stopped any assessment of post-
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judgment interest 735 ILCS 5/2-1303(a)). (C0092, ¶ 3) On January 9, 2023, Defendant 

filed her response in opposition to Plaintiff’s motion and asserted that the arbitration was 

the venue for Plaintiff to request costs (before Plaintiff was a prevailing party) and to 

seek pre-judgment interest (before a judgment has been entered). (C0090-91) On January 

9, 2023, Plaintiff filed her reply in support of her motion. (C0092-94) 

On January 10, 2023, the trial court entered its final order in this matter when it 

denied Plaintiff’s motion to tax costs and award prejudgment interest. (C0096; Appx. C) 

Specifically, the trial court order stated as follows: 

“The Arbitration Award was issued with all parties having an 
opportunity to reject same pursuant to a timeframe set forth by the 
Rules. Neither party rejected the Award and the Judgment was entered on 
the Award pursuant to a timeframe also set forth by the Rules.  Plaintiff 
now seeks an order taxing costs upon the defendant and amend the 
judgment to reflect the amount of costs taxed. The Arbitration Award 
contained the full amount which would be reduced to a judgment in the 
absence of a timely filed rejection (which is the situation here). Based on 
the foregoing, Plaintiff’s November 28, 2022 MOTION TO TAX COSTS 
AND AWARD PREJUDGMENT INTEREST is DENIED.” 

 
(C0096) A timely notice of appeal was filed on January 11, 2023. (C0115) 

On April 5, 2024 the appellant court handed down a Rule 23 order (2024 IL App 

(1st) 230079-U). On April 19, 2024, the appellate court granted Plaintiff’s motion to 

publish and the court’s Rule 23 order was withdrawn. The appellate court issued its 

opinion on May 3, 2024, and no petition for rehearing was filed. 

On May 13, 2024, Plaintiff filed her Petition for Leave to Appeal. No answer was 

filed by Respondent. On September 25, 2024, this Court allowed the Petition for Leave to 

Appeal in the matter. Illinois Supreme Court Rule 315 confers jurisdiction upon this 

Court 
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ARGUMENT 

 In her appeal now before this Supreme Court, Plaintiff has not appealed the 

appellate court’s opinion reversing the portion of the trial court’s order denying 

Plaintiff’s request for prejudgment interest. Plaintiff only appeals the portion of its 

opinion denying mandatory statutory costs pursuant to 735 ILCS 5/5-108. 

Illinois Supreme Court Rule 21(a) provides that “[a] majority of the circuit judges 

in each circuit may adopt rules governing civil and criminal cases, including remote 

appearances, which are consistent with these rules and the statutes of the State, and 

which, so far as practicable, shall be uniform throughout the State.” ILL. S. CT. R. 21(a); 

see Leonard C. Arnold, Ltd. v. N. Trust Co., 116 Ill. 2d 157, 166 (1987). Moreover, “[the 

trial] courts may, from time to time, make all such rules for the orderly disposition of 

business before them as may be deemed expedient, consistent with law.” 705 ILCS 

35/28; Leonard C. Arnold, Ltd., 116 Ill. 2d at 166-67. In addition, subject to the Supreme 

Court Rules, courts may make rules regulating their dockets, calendars, and business. 735 

ILCS 5/1-104(b); Leonard C. Arnold, Ltd., 116 Ill. 2d at 167. The Illinois Supreme Court, 

however, has instructed that local court rules must be procedural in nature, and cannot 

modify or limit the substantive law. Leonard C. Arnold, Ltd., 116 Ill. 2d at 16. 

Part 25 (Law Division Mandatory Arbitration, Commercial Calendar Section) of 

the Rules of the Circuit Court of Cook County (“Circuit Rule”) provides all of the rules 

controlling the powers vested in arbitrators involved in the Law Division Mandatory 

Arbitration system. Circuit Court Rule 25 and not Illinois Supreme Court Rules 86-95 

controls timing of process, discovery and hearing in Law Division Mandatory 
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Arbitrations. None of these rules (Rules 25.1 – 25.17) authorize (whether explicitly or 

implicitly) an arbitrator to award either statutory costs (735 ILCS 5/5-108) or 

prejudgment interest (735 ILCS 5/2-1303(c)). 

Circuit Rule 25.10 states, “The arbitrator will issue an award (the decision) based 

on the evidence presented at the hearing and prepare an Award Form.” Since neither 

statutory costs (735 ILCS 5/5-108) nor prejudgment interest (735 ILCS 5/2-1303(c)) 

constitute evidence in support of Plaintiff’s claim for compensatory damages arising from 

Defendant’s negligence, they could not and were not presented at the hearing. See Circuit 

Rule 25.9(a). Further, they do not represent “legal fees incurred,” as defined by Circuit 

Rule 25.9(k)(ii), that would have been submitted to the arbitrator. In this case, the 

arbitration award was in excess of the previously-rejected $5,000 settlement offer.  

(C0070; C0072, ¶¶ 4-5) Circuit Rule 25.10 (The Award) states that “[t]he arbitrator will 

issue an award (the decision) based on the evidence presented at the hearing….” 

A. The Trial Court Erred in Denying Plaintiff’s Motion to Tax Statutory Costs 
and the Appellate Court’s Opinion That Plaintiff Lost Her Right to Seek and 
Obtain Mandatory Statutory Costs Is Inconsistent with Illinois Law and 
Should be Reversed. 

 
“The goal of tort law is to place a tort victim in a position 

as close as possible to his original position, prior to the tort.”3 
  

In Illinois, once a plaintiff recovers in an action for damages personal to the 

plaintiff, the trial court must award her allowable costs. 

 
3 Cotton v. Coccaro, 2023 IL App (1st) 220788, ¶ 42, appeal denied, 221 N.E.3d 

391 (2023). 
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1. Standard of Review. 

Whether a court has statutory authority to award costs is a question of law subject 

to de novo review. Peet v. Voots, 386 Ill. App. 3d 404, 406 (3d Dist. 2008). 

2. Taxation of Costs (735 ILCS 5/5-108). 

Circuit Rule 25.10 states, “The arbitrator will issue an award (the decision) based 

on the evidence presented at the hearing and prepare an Award Form.” Since mandatory 

statutory costs (735 ILCS 5/5-108) do not constitute evidence in support of Plaintiff’s 

claim for damages arising from Defendant’s negligence, they could not and were not 

presented at the hearing. See Circuit Rule 25.9(a). In Costello v. Ill. Farmers Ins. Co., the 

First District made clear that “[t]he arbitration award determined [the plaintiff’s] 

damages”. Costello v. Ill. Farmers Ins. Co., 263 Ill. App. 3d 1052 (1st Dist. 1993). 

“Compensatory damages are intended to restore a person to the position he 

occupied before the occurrence of the injury complained of or to compensate the person 

for the loss, and in the normal case this is done by comparing the person’s injured state 

with the condition he would be in had the injury not occurred.” Goldberg v. Ruskin, 113 

Ill. 2d 482, 489 (1986). Court costs make a claimant whole, but they are not 

compensatory damages. “[A]n award of statutory costs bears no relationship to the 

underlying injury. Rather, as [the Court] has made clear, statutory ‘court costs,’ such as 

‘filing fees, subpoena fees and statutory witness fees,’ are mandated by statute.” Jordan 

v. Macedo, 2024 IL App (1st) 230079, ¶ 40 (Mikva, J., dissenting) (citing and quoting 

Vicencio v. Lincoln-Way Builders, Inc., 204 Ill. 2d 295, 302 (2003). 

“Costs are allowances in the nature of incidental damages awarded by law to 
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reimburse the prevailing party, to some extent at least, for the expenses necessarily 

incurred in the assertion of [her] rights in court.” Galowich v. Beech Aircraft Corp., 92 

Ill. 2d 157, 165-66 (1982) (Galowich I). “At common law, a successful litigant was not 

entitled to recover from her opponent the costs and expenses of the litigation. The 

allowance and recovery of costs is therefore entirely dependent on statutory 

authorization.” Galowich I, 92 Ill. 2d at 162. Thus, as a general rule, litigants pay their 

own expenses and it is unusual for a court to shift the obligation from one party to 

another. House of Vision v. Hiyane, 42 Ill. 2d 45, 51-52 (1969) (indicating attorney fees 

and the ordinary expenses of litigation are not allowable to a successful party unless there 

is a specific statute or agreement between the parties). This is sometimes referred to as 

the “American Rule.” Illinois courts follow the “American Rule” and will not award costs 

or attorney fees to a prevailing party unless recovery of those items is provided for by 

statute or by contract between the parties. Morris B. Chapman & Assocs., Ltd. v. 

Kitzman, 193 Ill. 2d 560, 572 (2000); Vicencio, 204 Ill. 2d at 299; State ex rel. Schad, 

Diamond & Shedden, P.C. v. My Pillow, Inc., 2018 IL 122487, ¶ 17. 

“At common law, a losing litigant was not responsible for paying the court costs 

or expenses of his prevailing adversary. However, section 5-108 of the Code of Civil 

Procedure constitutes a statutory authorization for a prevailing plaintiff to recover costs 

from a defendant. Statutes allowing for the recovery of costs from an opponent in 

litigation are in derogation of the common law. Therefore, such statutes must be narrowly 

construed, and only those costs specifically designated by statute may be taxed as costs. 

Grauer v. Clare Oaks, 2019 IL App (1st) 180835, ¶ 146 (internal citations and quotes 
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omitted). 

Section 5-108 of the Code of Civil Procedure provides for a mandatory award of 

costs to a prevailing plaintiff in certain civil cases.” Peet, 386 Ill. App. 3d at 406 

(emphasis added) (citing 735 ILCS 5/5-108; Vicencio, 204 Ill. 2d at 299-300). Section 

5/5-108 of the Illinois Code of Civil Procedure states as follows: 

Sec. 5-108. Plaintiff to recover costs. If any person sues in any 
court of this state in any action for damages personal to the plaintiff, and 
recovers in such action, then judgment shall be entered in favor of the 
plaintiff to recover costs against the defendant, to be taxed, and the same 
shall be recovered and enforced as other judgments for the payment of 
money, except in the cases hereinafter provided. 

 
735 ILCS 5/5-108 (emphasis added). Unlike sections 5-111 and 5-112 which are 

discretionary cost recovery statutes, section 5-108 is a mandatory cost recovery statute. 

Section 5/5-108 is similar to Illinois Supreme Court Rule 374, which permits a prevailing 

party in the reviewing court to submit an itemized and verified bill of costs, in that those 

costs shall be taxed. ILL. S. CT. R. 374. 

“In Vicencio, the supreme court analyzed what costs a prevailing plaintiff may 

recover from a defendant under section 5-108. In doing so, it stated that the term costs 

has acquired a fixed and technical meaning in the law. Costs are allowances in the nature 

of incidental damages awarded by law to reimburse the prevailing party, to some extent 

at least, for the expenses necessarily incurred in the assertion of his rights in court. The 

term thus describes a characteristic shared by all categories of taxable costs (necessarily 

incurred), but it does not prescribe a rule that draws a line between those that must be 

taxed pursuant to section 5-108 and those that may be taxed pursuant to another statute or 

rule. The supreme court distinguished court costs, the charges or fees taxed by the court, 
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such as filing fees, jury fees, courthouse fees, and reporter fees from litigation costs, the 

expenses of litigation, prosecution, or other legal transaction, especially those allowed in 

favor of one party against the other. The court recognized that it was undisputed that 

section 5-108 mandates the taxing of costs commonly understood to be court costs, such 

as filing fees, subpoena fees, and statutory witness fees, to the losing party. It held, 

however, that a litigation cost, such as the professional fee charged by a treating 

physician to give testimony, may be taxed as a cost only if authorized by another statute 

or by supreme court rule.” Grauer, 2019 IL App (1st) 180835, ¶ 147 (internal citations 

and quotes omitted). 

While not specifically applicable to the matter sub judice, in addition in section 5-

108, Supreme Court Rule 208(d) provides that certain expenses relating to depositions 

may be taxed as costs. ILL. S. CT. R. 208; Vicencio, 204 Ill. 2d at 297-98. Rule 208(a) 

requires “the party at whose instance the deposition is taken shall pay the fees of the 

witness,” “the charges of the recorder or stenographer for attending,” and “the charges for 

transcription.” If, however, the scope of the examination by any other party exceeds the 

scope of examination by the party at whose instance the deposition is taken, the fees and 

charges due to the excess shall be summarily taxed by the court and paid by the other 

party. In order for deposition costs to be taxed, the deposition must have been necessary. 

Galowich v. Beech Aircraft Corp., 209 Ill. App. 3d 128, 142 (1st Dist. 1991) (Galowich 

II). 

This Court has held that the standard for an award of deposition-related costs such 

as a videographer and court reporter under Rule 208 is that the deposition was 
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“necessarily used at trial.” Vicencio, 204 Ill. 2d at 308. This Court contrasted necessity 

with “convenience.” Vicencio, 204 Ill. 2d at 308 (indicating the record was unclear as to 

whether an evidence deposition “was used at trial as a matter of necessity or a matter of 

convenience”). This Court held, “A deposition is necessarily used at trial only when it is 

relevant and material and when the deponent’s testimony cannot be procured at trial as, 

for example, if the deponent has died, has disappeared before trial, or is otherwise 

unavailable to testify.” Vicencio, 204 Ill. 2d at 308. The phrase “otherwise unable to 

testify” encompasses a witness who is beyond the subpoena power of the court. Peltier v. 

Collins, 382 Ill. App. 3d 773, 779 (2d Dist. 2008) (affirming the trial court’s ruling that a 

doctor’s residence in Wisconsin outside the subpoena power of the Illinois courts 

rendered the doctor “otherwise unable to testify” as that phrase was used in Vicencio). 

Here, as the majority explained and Justice Mikva highlighted, Ms. Jordan, as the 

prevailing party, was entitled to prejudgment interest, although she did not specifically 

seek that relief from the arbitrator, because (1) “[p]rejudgment interest…bears no 

relationship to a plaintiff’s actual injury” (internal quotation marks omitted), (2) that 

“[w]hile a jury, or in this case, the arbitrator, decides the facts and awards money 

damages, it has no role in awarding prejudgment interest” because “the award of 

prejudgment interest is a ministerial function for the trial court,” and (3) that “an award of 

prejudgment interest does not qualify as a modification of the substantive provisions of 

the award or a grant of monetary relief in addition to the sums awarded by the 

arbitrators.”  Jordan, 2024 IL App (1st) 230079, ¶¶ 30, 40. “All these statements are 

equally true of statutory costs and are the reasons that statutory costs, like prejudgment 
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interest, need not be submitted to the arbitrator or made a part of the arbitration award.” 

Jordan, 2024 IL App (1st) 230079, ¶ 40. 

As highlighted by Justice Mikva in her dissenting opinion, “As with prejudgment 

interest, an award of statutory costs bears no relationship to the underlying injury. Rather, 

as our supreme court has made clear, statutory ‘court costs,’ such as ‘filing fees, 

subpoena fees and statutory witness fees,’ are mandated by statute.” Jordan, 2024 IL App 

(1st) 230079, ¶ 40 (citing and quoting Vicencio, 204 Ill. 2d at 302). “An award of such 

costs, like an award of prejudgment interest, is a purely ministerial act.” Jordan, 2024 IL 

App (1st) 230079, ¶ 41. “Indeed, costs bear even less relationship to the damages for the 

underlying injury than prejudgment interest does.” Jordan, 2024 IL App (1st) 230079, ¶ 

42. “In contrast, the costs at issue here are fees set by the court that are uniform in all 

cases.” Jordan, 2024 IL App (1st) 230079, ¶ 42 (citing Vicencio, 204 Ill. 2d at 302). 

“Moreover, as with prejudgment interest, there is no entitlement to costs until a 

factfinder, be it the jury or an arbitrator or judge, considers the merits and the plaintiff 

prevails. As the statute makes clear, there is no entitlement until the plaintiff “recovers in 

such action.” Jordan, 2024 IL App (1st) 230079, ¶ 43 (citing and quoting 735 ILCS 5/5-

108); see also Cotton v, 2023 IL App (1st) 220788, ¶ 49 (“The jury decides the facts and 

awards money damages, but the jury has no role in awarding prejudgment interest. It is a 

ministerial function for the trial court, no different from awarding costs, imposing 

postjudgment interest, or setting off the verdict, as in this case, to account for funds 

received from settling defendants.”). 

Further, in her dissenting opinion, Justice Mikva points out the err in the 
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majority’s reliance on the current version of Rule 92 that took effect on January 1, 2017. 

Jordan, 2024 IL App (1st) 230079, ¶ 49. “Prior to the amendment, Rule 92 was silent 

whether arbitrators could award costs. It was amended to specifically authorize 

arbitration panels to determine costs and now provides that ‘[c]osts shall be determined 

by the arbitration panel pursuant to law.’ Ill. S. Ct. R. 92(e) (eff. Jan 1, 2017). The 

amended rule goes on to provide: ‘The failure of the arbitration panel to address costs 

shall not constitute a waiver of a party’s right to recover costs upon entry of judgment.’ 

Id.” Jordan, 2024 IL App (1st) 230079, ¶ 49. 

“The majority concludes that the failure of Cook County to adopt a similar 

amendment ‘signifies that a party’s failure to present a request for costs to the arbitration 

panel constitutes a waiver of a party’s right to recover costs upon entry of judgment.’” 

Jordan, 2024 IL App (1st) 230079, ¶ 50 (citing Jordan, 2024 IL App (1st) 230079, ¶ 25 

n.3). In the dissenting justice’s opinion, “the contrary is true. Cook County’s failure to 

adopt a similar rule reflects the understanding in Cook County, as was apparently true 

throughout the state until Rule 92 was amended, that costs would not be considered by an 

arbitrator. The amendment to Rule 92 was to allow arbitrators to consider and calculate 

costs, while ensuring that prevailing parties would still be able to collect costs if 

arbitrators failure at taking on this new responsibly.” Jordan, 2024 IL App (1st) 230079, 

¶ 50. 

Plaintiff, however, does not believe that this Court, when enacting revisions to 

Rule 92, intended to strip a “prevailing party” from his/her/its right to mandatory 

statutory costs (735 ILCS 5/5-108 (Plaintiff to recover costs) and (735 ILCS 5/5-109 
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(Defendant to recover costs)) by requiring submission of evidence of costs to an 

arbitrator by all not-yet-determined-to-be-prevailing-parties (all plaintiffs and all 

defendants). The legislature said you are entitled to them, as a plaintiff, if you “recover[]” 

(i.e., prevail) in an action for damages.  Here, the majority’s reliance on Cruz v. Nw. 

Chrysler Plymouth Sales, Inc., 179 Ill. 2d 271 (1997), in conjunction with the Cook 

County rules and Illinois Supreme Court rules, is misplaced. Further, the majority’s 

application of the rules to section 5-108 violates the separation of powers clause found in 

article II, section 1, of the Illinois Constitution of 1970. ILL. CONST. 1970, art. II, § 1. 

Neither section 5-108 nor section 5-109 place any contingency on the ability to seek 

mandatory statutory costs after a party prevails. 

In Cruz (which consolidated cases entitled Cruz and Kolar), the arbitration 

decision being reviewed was a “judgment on the award in favor of Cruz and against the 

three defendants in the amount of $3,361 plus costs.” Cruz, 179 Ill. 2d at 273. The 

opinions in this Court in Cruz and in the lower court (Cruz v. Nw. Chrysler Plymouth 

Sales, Inc., 285 Ill. App. 3d 814 (1st Dist. 1996); Kolar v. Arlington Toyota, Inc., 286 Ill. 

App. 3d 43 (1st Dist. 1996)) are silent on whether the parties requested “costs” be 

awarded in the event of the party prevailing, or if the arbitrator simply followed the law 

and mentioned the award of mandatory statutory costs. Further, the opinions in this Court 

in Cruz and in the lower court are silent on whether the parties submitted any itemization 

of their respective costs. In Kolar, the appellate court affirmed the portion of the 

judgment that awarded costs, which were requested after arbitration. Kolar, 286 Ill. App. 

3d at 48. 
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The separation of powers clause of the Illinois Constitution provides that “[t]he 

legislative, executive and judicial branches are separate. No branch shall exercise powers 

properly belonging to another.” ILL. CONST. 1970, art. II, § 1. Additionally, “[t]he judicial 

power is vested in a Supreme Court, an Appellate Court and Circuit Courts.” ILL. CONST. 

1970, art. VI, § 1. In “‘both theory and practice, the purpose of the [separation of powers] 

provision is to ensure that the whole power of two or more branches of government shall 

not reside in the same hands.’” Best v. Taylor Mach. Works, 179 Ill. 2d 367, 410 (1997) 

(quoting People v. Walker, 119 Ill. 2d 465, 473 (1988)). However, the separation of 

powers clause does not seek to achieve a complete divorce among the three branches of 

government. In re S.G., 175 Ill. 2d 471, 486-87 (1997). Moreover, the clause does not 

require that governmental powers be divided into “‘rigid, mutually exclusive 

compartments.’” In re S.G., 175 Ill. 2d at 487 (quoting Walker, 119 Ill. 2d at 473). 

The separation of powers doctrine allows for the three branches of government to 

share certain functions. Walker, 119 Ill. 2d at 473. The enactment of procedural rules is 

one such shared function; the legislature has the concurrent constitutional authority to 

enact statutes that complement the supreme court’s procedural rules. Walker, 119 Ill. 2d 

at 475 (citing O’Connell v. St. Francis Hosp., 112 Ill. 2d 273 (1986)). Rule 92 creates a 

procedural hurdle regarding when costs must be submitted. The legislature created the 

right of every “plaintiff” who “recovers” “damages” against a defendant to also “recover 

costs against the defendant, to be taxed, and the same shall be recovered and enforced as 

other judgments for the payment of money,….” 735 ILCS 5/5-108. The Supreme Court 

Rules says that Plaintiff must provide evidence of Plaintiff’s costs before he/she/it has 
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proven liability and recovered damages. This puts this Court’s rule in opposition to the 

statutes enshrining mandatory statutory costs to a prevailing party. 

If a statute expresses a public-policy determination, “having as its basis something 

other than the promotion of efficient judicial administration,” the court will reconcile any 

conflicts between the rules of the court and the statute. Walker, 119 Ill. 2d at 475. If a 

statute “directly and irreconcilably conflicts with a rule of this court on a matter within 

the court's authority, the rule will prevail.” Walker, 119 Ill. 2d at 475. 

CONCLUSION 

For the above-stated reasons, Plaintiff-Appellant, Irma Joran, respectfully 

requests this Honorable Court enter an order reversing the trial court’s order denying the 

plaintiff’s motion to tax costs and the appellate court’s affirmation of that order, remand 

this matter to the trial court to award mandatory statutory costs, together with such other 

and further relief as in equity this Court deems reasonable and just. 

 
Dated: October 4, 2024  Respectfully submitted, 
 

 

By: /s/ Craig M. Sandberg__________ 
Craig M. Sandberg  

    SANDBERG LAW OFFICE, P.C. 
    P.O. Box 182 

Deerfield, Illinois 60015 
Tel: (833) 726-3237 
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   Counsel for Plaintiff-Appellant 
   Irma Jordan 
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Irma Jordan, 

1N THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT LAW DMSION 

PJalntiff(s), 

~:llfU LAW OIVISJON 

2022 OCT 26 AKIO: 22 
v. No. 21-L-009979 

Esmeralda Macedo, 

fRiS Y MAHllN'EZ 
CLEll OF rne CIRCUIT COURT 

OF COOK COUNTY 
Defendant(s) 

LAW DMSION MANDATORY ARBITRATION AWARD. 

THE UNDERSIGNED A~ITRATOR MAKES THE FOLLOWJNG AWARD AFTER HEARING: 

1. All parties participated in gQod faith. H~aring conducted via Zoom by agreement of the parties. 

2. Award in favor of Plaintiff, Irma Jordan, and against defendant, Esmerelda Macedo, In the amo.unt of 
$13,070.00. The amount attributable solely ~o Plaintiff is~ 

Signed: 

Alice E. Dolan 
Law Division Arbltrator 

The Hearing began at 8:30 a.m. and ended at 10:45 a.m. on ·Friday, Octobe~ 21, 2022 . 

. •· 

Please List Attorneys & ~arties Present for the Hearing 
• Por Plaintiff- Irma Jordan, Cr~ig Sandberg 

For Defendant - Esmeralda Macedo, Wafeok Elafifi 

Returned to the trial can on November 21, 2022, at 10:00 a,m. ln courtroom 2208 
for sl'.atus on tbe,arbltratton award 

( 

C 70 
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IN THE cmCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT., LAW DMSION 

IRMA JORDAN, 

Plaintiff, 

vs. 

ESMERALDE MACEDO, 

Defendant. 

\ 

ORDER 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 2021L009979 

Call "R" 

. THIS CAUSE coming before this Court for "Judgment o(hward/Stratus of Rejection", 
which was not rejected by either party, due notice being given and the Court being advised on the 
premises: . 

r 

I IT IS HEREBY QRDERED: 

(1) On October 26, 2022, the following arbitration award after hearing was ..l-J o c:o \ 
made: "Aw~ in favor of Pla!!!!iff, Inna Jordan, and against defendant, 
Esmerelda Macedo, in the amount of$13,070.00. The amount attributable 
solely to Plaintiff is 0%." 

(2) Judgment is entered on the arbitration award. 

SANDBERG LAW OFFICE, P.C. 
By:: Craig M. Sandberg 
Attorney for Plaintiff 
P.O. Box 182 
Deerfield, Illinois 60015 
Tel: (833) 726-3237 
Fax: (312) 466-ll00 
Email:.craig@sandberglaw.com 
Fii:m ID No. 63326 

-

ENTER: 

. Judge Judge's No. 

AssociateJudge DanielA. TrevJno 

NOV 28 2022 
Circuit Court .. 2220 

C 78 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS . 
COUNTY DEPARTMENT, LAW DMSION 

IRMA JORDAN, 

Plaintiff, 

• vs. Case No. 20211009979 
j 

; ESMERALDE MACEDO, 

) 
) 
) 
) 
). 
) 
) 
) 
) 

I 

Defendant. 

ORDER 

Plaintiff's November 28, 2022 MOTION TO TAX COSTS AND AWARD 
PREJUDGMENT INTEREST (hereinafter ''Motion") before the Court for ruling; due Notice 
having been provided; the Court having reviewed the subject Motiop, the Response Brief, the 
Reply Brief, the exhibits, all applicable Illinois law, the Court fully advised in the premises: 

., 

IT IS HEREBY ORDERED: 

1 The Arbitration Award was issued with a~ parties having an opportunity to reject same 
pursuant to a timefi:ame set forth by the _Rules. Neither party rejected the Award and the Judgment 
was entered on the Award pursuant to a timefi:ame also set forth by the Rules. Plaintiff now seeks 
an order taxing costs. upon the defendant and amend the judgment to reflect the amount of costs 
taxed. The Arbitration Award contained the full amount which would be reduced to a judgment in 
the absence of a timely filed rejection (which is the situation here). Based on the 
foregoing, Plaintiff's November 28, 2022 MOTION TO TAX COSTS AND AW ARD ~~ lo 
PREJUDGMENT INTEREST is DENIED. . . 
/ • AssociateJudge Daniel A. Trevino 

SANDBERG LAW OFFICE, P.C. 
By: Craig M. Sandberg 

I • 

4ttomey for Plaintiff 
P.O. Box 182 
Deerfield, Illinois 60015 
Tel: (833) 726-3237 
Fax: (312) 466-1100 
~mail: craig@sandberglaw.com 
Finn ID No. 63326 
j 
! 
I 

I 
. I 

~~~~~q 2ff61ij4~$m.-s~~dberg - 10/4/2024 10:46 AM 

Judge 

JAN 10 2023 • 
Circuit Court-2220· 

Judge's No. 

C 96 
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IRMA JORDAN, 

Plaintiff-Appellant, 

V. 

ESMERALDA MACEDO, 
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2024 IL App (1st) 230079 

No. 1-23-0079 

Opinion filed May 3, 2024 

IN THE 
APPELLATE COURT OF ILLINOIS 

FIRST DISTRICT 

) Appeal from the 

) Circuit Court of 
) Cook County. 
) 
) No. 21L009979 
) 
) Honorable 

Fifth Division 

) Daniel A. Trevino, 
Defendant-Appellee. ) Judge Presiding. 

JUSTICE LYLE delivered the judgment of the court, with opinion. 
Justice Navan-o concurred in the judgment and opinion. 
Justice Mikva concurred in part and dissented in part, with opinion. 

OPINION 

~ I Following the entry of an arbitration award in her favor in this personal injury action, 

plaintiff Irma Jordan sought statutory costs, including filing fees and summons fees, and 

prejudgment interest as the prevailing party. The circuit court denied her request, finding that the 

arbitration award contained the full amount "which would be reduced to a judgment." On appeal, 

Ms. Jordan contends that the court erred in denying her motion where she could not have requested 

these amounts during the arbitration and could only have sought them from the circuit court after 

it was determined that she was the prevailing party. Ms. Jordan maintains that she is entitled to 
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these amow1ts based on the statutory language and that we should remand to the circuit court with 

directions to award statutory costs and prejudgment interest. For the reasons that follow, we affirm 

the judgment of the circuit court denying Ms. Jordan 's request for statutory costs, but we reverse 

the judgment of the circuit court denying Ms. Jordan's request for prejudgment interest, and we 

remand for further proceedings consistent with this order. 

1 2 I. BACKGROUND 

1 3 In her complaint, Ms. Jordan alleged that she sustained injuries in a motor vehicle accident 

caused by defendant Esmeralda Macedo. Ms. Jordan alleged that she was stopped at an intersection 

when Ms. Macedo rearended her vehicle. Ms. Macedo admitted to losing control of her vehicle 

and accepted responsibility for causing damage to Ms. Jordan's vehicle. Ms. Jordan raised a claim 

for negligence and alleged that she incurred medical and other expenses in excess of $14,000 as a 

result of the incident. 

ii 4 After Ms. Macedo filed her answer and affirmative defenses to the complaint, the circuit 

court refened the matter to the law division's mandatory arbitration program. On October 26, 

2022, the arbitrator found in favor of Ms. Jordan and against Ms. Macedo in the amount of $13,070. 

Neither party rejected the award within the 14 days provided by the Cook County Circuit Court 

Rules (hereinafter Cook County rules and/or local rule). Cook County Cir. Ct. R. 25.11 (Dec. 1, 

20 14). 

1 5 The court set the matter for judgment on the award and the parties communicated with the 

court via e-mail regarding the procedure for entering judgment. Ms. Jordan's counsel asked the 

court whether he should include statutory costs and prejudgment interest in the draft order. Ms. 

Jordan's counsel noted that in calcu lating prejudgment interest, Ms. Macedo made a settlement 

offer of $5000 before the arbitration that Ms. Jordan rejected. The circuit court judge responded 

- 2 -
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that, "[t]oday's date is for' Judgment on Award.' The Judgment is on the Award of the Arbitrators. 

Submit an Order consistent with same and your client may separately pursue any other relief they 

think is just and appropriate." 

~ 6 Consistent with the circuit court judge's instrnctions, Ms. Jordan's counsel submitted a 

proposed order reflecting an award of $13,070, noting that the award was not rejected by either 

party. The court entered judgment on the award on November 28, 2022. 

~ 7 That same day, Ms. Jordan filed a "Motion to Tax Costs and Award Prejudgment Interest." 

In the motion, Ms. Jordan contended pursuant to section 5-108 of the Code of Civil Procedure 

(Code) (735 ILCS 5/5-108 (West 2022)), as the prevailing party, she was entitled to recover costs 

such as filing fees and subpoena fees from Ms. Macedo. Ms. Jordan sought $617 .85 in filing fees , 

$6.17 in alias summons fees, and $61.26 in summons fees. Ms. Jordan also contended that as the 

prevai ling party, she was entitled to an award of prejudgment interest under section 2-1303(c) of 

the Code (id. § 2-1303(c)). She maintained that she was entitled to interest on the difference 

between the highest settlement offer of $5000 and the amount of the arbitration award of$ 13,070. 

She therefore sought interest at 6% per annum on the amount of $8070, for the period between the 

filing on the lawsuit on October 12, 202 1, and the date of the judgment on November 28, 2022, 

for a prejudgment interest amount of $524.55. 

~ 8 In response, Ms. Macedo contended that Ms. Jordan did not specifically request any 

statutory costs pursuant to section 5-108 or prejudgment interest in her prayer for relief before the 

arbitrator. Ms. Macedo maintained that after the arbitrator entered the award, which did not include 

any statutory costs or prejudgment interest, Ms. Jordan had 14 days to reject it. Because Ms. Jordan 

did not reject the award, she could not later request the statutory costs and interest before the circuit 

court, which was required to simply enter judgment on the arbitration award. 

- 3 -
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,r 9 In reply, Ms. Jordan asserted that she could not bave requested these amounts until the 

arbitrator determined that she was the prevailing party. 

,r 10 The circuit court denied Ms. Jordan's motion in a written order. The court found that both 

parties had an opportunity to reject the award, but neither party did so. The court determined that 

the arbitration award "contained the full amount which would be reduced to a judgment in the 

absence of a timely filed rejection (which is the sintation here)." 

,r 11 The following day, Ms. Jordan filed a notice of appeal from the circuit court' s judgment. 

We find that we have jurisdiction to consider the merits of this appeal pursuant to Illinois Supreme 

Court Rule 301 (eff. Feb. 1, 1994) and Rule 303(a) (eff. July 1, 2017). 

,r 12 II. ANALYSIS 

ii 13 On appeal, Ms. Jordan contends that the court erred in denying her motion for taxation of 

statutory costs and prejudgment interest. She asserts that because these amounts did not constitute 

evidence in support of her claim, she could not have presented them to the arbitrator and could 

only have sought them from the circuit court after she prevailed in the arbitration. She maintains 

that, under the statutory language, she was entitled to these costs and interest and she was not 

required to reject the arbitration award in order to seek them. 

ii 14 A. Mandatory Arbitration 

,r 15 Mandatory arbitration is an alternative to trial " 'where all issues raised by the parties are 

decided by the arbitration panel. ' " Hinkle v. Womack, 303 Ill. App. 3d I 05, 110 ( 1999) ( quoting 

Kolar v. Arlington Toyota, Inc. , 286 Ill. App. 3d 43, 46 (1996)). The mandatory arbitration system 

in Illinois was first authorized by the General Assembly in 1986 (Pub. Act 84-844 ( eff. Jan. 1, 

1986) (adding Ill . Rev. Stat. 1987, ch. 110, ,i 2-I00 IA) (now codified at 735 ILCS 5/2-1001A 

(West 2022))). Jones v. State Farm Mutual Automobile Insurance Co. , 20 18 IL App (1st) 170710, 

- 4 -
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, 11. The following year, the supreme court implemented the system by adopting Illinois Supreme 

Comt Rules 86 through 95. Ill inois Supreme Court Rule 86(c) (eff. Jan. 1, 1994) provides that 

"[ e Jach judicial circuit court may adopt rules for the conduct of arbitration proceedings which are 

consistent with these rules and may determine which matters within the general classification of 

eligible actions shall be heard in arbitration." 

, 16 The circuit court of Cook County first implemented its mandatory arbitration program in 

1990. Jones, 20 18 IL App (1st) 170710, , 12. In 201 4, Cook County implemented a mandatory 

arbitration program for certain commercial cases, includ ing personal injury cases. Cook County 

Cir. Ct. R. 25.1 (Dec. 1, 2014). Local rule 25.8 requires the parties to submit the complaint, answer, 

and other relevant pleadings to the arbitrator. Cook County Cir. Ct. R. 25.8 (Dec. 1, 2014). The 

parties must also submit "itemization of the damages claimed in the complaint and cow1terclaim." 

Id. Pursuant to local rule 25. l 0, the arbitrator will issue an award based on the evidence presented 

at the hearing. Cook County Cir. Ct. R. 25.10 (Dec. 1, 20 14). Following the entry of the award, 

either party may reject the award within 14 days. Cook County Cir. Ct. R. 25.1 l (Dec. 1, 2014). 

17 The Cook County rules and Illinois Supreme Court Rules 86 through 95 largely provide 

for the same general procedure for mandatory arbitration. However, the rules do vary in some 

respects. For example, Illinois Supreme Court Rule 93(a) ( eff. Oct. 1, 2021) 1 provides that a party 

has 30 days to reject an award in contrast with the 14-day limitation of local rule 25. l l. Despite 

this inconsistency, this court has found that the Cook County rules are nonetheless enforceable and 

valid because the supreme court explicitly approved the rules. Jones, 2018 IL App (1st) 170710, 

1 Although Rule 93 was recently amended, the previous version of the m le that was in effect at the 
time the Cook County rules were adopted also provided for a 30-day rejection period. See Ill. S. Ct. R. 93 
(eff. June l, 1987). 

- 5 -
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1120-38. The parties agree that the Cook County rules control in this case. Nonetheless, because 

of the parity between the two sets of rnles, and the supreme court's general supervisory authority 

over all courts (id. 126), we find that precedent analyzing the supreme court mandatory arbitration 

rules is relevant to our decision to the extent the Cook County rules are not inconsistent with the 

Illinois Supreme Court rules. 

1 18 B. Statutory Costs 

1 19 Ms. Jordan first contends that the circuit court ened in denying her request for costs under 

section 5-108, including fi ling fees and summons fees. She maintains that section 5-108 provides 

for the mandatory award of costs to the prevailing party, but she could seek these costs only after 

the arbitrator determined that she was the prevailing party. Section 5-108 provides: 

"If any person sues in any court of this state in any action for damages personal to the 

plaintiff, and recovers in such action, then judgment shall be entered in favor of the plaintiff 

to recover costs against the defendant, to be taxed, and the same shall be recovered and 

enforced as other judgments for the payment of money, except in the cases hereinafter 

provided." 735 ILCS 5/5-108 (West 2022). 

Ms. Macedo contends that Ms. Jordan was not entitled to recover these costs because she did not 

request them as part of the arbitration award. The interpretation of statutory authority and court 

rules present questions of law, which we review de nova. People v. Gorss, 2022 IL 126464, 1 10. 

il 20 We find the supreme court' s decision in Cruz v. Northwestern Ch,ysler Plymouth Safes, 

Inc., 179 Ill. 2d 27 1 (1997) instructive. In Cruz, the supreme court heard a pair of consolidated 

cases where consumers filed complaints against automobile dealerships and manufacturers. Id. at 

272. The matters were refened to mandatory arbitration under the Illinois Supreme Court rules. 

- 6 -
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Id. at 273. In both cases, the arbitration panel found i11 favor of the plaintiffs and none of the parties 

rejected the award. Id. 

~ 21 Following the entry of judgment on the arbitration award, the plaintiffs in each case filed 

petitions with the circuit court asking for an award of reasonable attorney fees. Id. The petitions 

were based on the Consumer Fraud and Deceptive Business Practices Act (Ill. Rev. Stat. 1987, ch. 

121 ½, ~ 26 l et seq.) which provided that: " ' [i]n any action brought by a person under this Section, 

the Court may award, in addition to the relief provided in this Section, reasonable attorney's fees 

and costs to the prevailing party. ' " Cruz, 179 Ill. 2d at 273 ( quoting Ill. Rev. Stat. 1987, ch. 121 ½, 

il 270a( c )). The plaintiffs contended that they were not eligible for these fees until the circuit court 

entered judgment on the arbitration award and they became the "'prevai ling part(ies).' " Id. at 

273-74. The defendants responded that Rule 92(b) provided that the arbitration panel's award 

"'shall dispose of all claims for relief. '" Id. at274 (quoting Ill. S. Ct. R. 92(b) (eff. Jan. I, 1994)). 

The defendants asse1ted that, under this rule, the plaintiffs ' request for attorney fees had to be 

submitted to and disposed of by the arbitration panel along with the plaintiffs' claim for money 

damages . Id. Because the plaintiffs failed to do so, the defendants contended that they were 

precluded from seeking those fees in the circuit court. Id. The circuit court agreed with the 

plaintiffs and awarded them attorney fees and costs. Id. at 274-75. 

ii 22 On appeal to the supreme court, the court determined that the question presented was 

"[w]bat procedure should plaintiffs follow to obtain statutory attorney fee awards where their 

causes of action have been submitted to mandatory court-annexed arbitration" in accordance with 

the Ill inois Supreme Court rules? Id. at 272. The court explained that under the rules: 

"Once the arbitration panel has made its award, the parties must accept or reject the 

award in its entirety. If none of the paities file a notice of rejection of the award and request 
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to proceed to trial within the time specified under the rules, the circuit court has no real 

function beyond entering judgment on the award. [Ill. S. Ct. R. 92(c) (eff. Jan. 1, 1994)] 

Although the [circuit] court can correct an ' obvious and unambiguous etTor in mathematics 

or language' [Ill. S. Ct. R. 92(d) (eff. Jan. 1, 1994)] , it cannot modify the substantive 

provisions of the award or grant any monetary relief in addition to the sums awarded by 

the arbitrators." Id. at 279. 

The supreme court found that a claim for stan1tory attorney fees was as much a " 'claim for relief " 

under Rule 92(b) as a prayer for damages. Id. The court determined that excluding fee petitions 

from consideration by the arbitrators would make the arbitration process "pointless" because " [t)he 

system of mandatory arbitration we have adopted will function only if defendants can rely on the 

arbitrator's award as fixing tbeir maximum exposure to liability." Id. at 280. The court continued: 

"If a defendant may still face a judgment for attorney fees following an adverse arbitration 

award, he will have no incentive to accept the award no matter how small it might be. The 

result will be that awards will be rejected as a matter of course. If that happens, the 

arbitration will have accomplished nothing but to protract the litigation and to make it more 

costly, complicated, and time consuming for the litigants, the very evils mandatory 

arbitration was designed to combat." Id. 

il 23 The court concluded that because the fee petitions were not presented to the arbitration 

panel along with the plaintiffs' other claims for relief, the proper remedy was to set aside the 

attorney fees awards. The court found that the circuit court's authority in this case was limited to 

"taking the awards and entering judgment on them." Id. at 281. 

~ 24 Cruz, in conjunction with the Cook County rules and Illinois Supreme Court rules, instructs 

that the parties are required to present all claims for damages to the arbitrators. The Cruz court 
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treated statutory attorney fees as another measure of damages that should have been submitted to 

the arbitration panel. Although neither section 5- l 08 nor the Illinois Supreme Court rules provide 

a specific definition of "costs," the supreme court has defined them as "allowances in the nature 

of incidental damages awarded by law to reimburse the prevailing party, to some extent at least, 

for the expenses necessarily incurred in the assertion of his rights in court." (Emphasis added.) 

Galowich v. Beech Aircraft Colp. , 92 Ill. 2d 157, 165-66 (1982). Ms. Jordan's claim for these costs 

was as much a claim for relief as a prayer for damages. She was therefore required to submit her 

request to recover these "incidental damages" to the arbitrator. Once the amount of the award was 

determined, Ms. Jordan's only remedy, if she believed that she was entitled to further relief, was 

to reject the award. See Cruz, 179 Ill. 2d at 279. After neither party rejected the award within the 

time period provided by the Cook County rules, the circuit court' s sole function was to enter 

judgment on the award. See id. The court could not, as Ms. Jordan requested, "grant any monetary 

relief in addition to the sums awarded by the arbitrators." (Emphasis added.) Id. 

25 Nonetheless, Ms. Jordan maintains that she could not seek these statutory costs until the 

arbitrator determined that she was the "prevailing pa11y." Ms. Jordan is correct that the statute 

provides that a plaintiff may recover these amounts only if they are determined to be the prevailing 

party. However, nothing in the statute prevents a plaintiff from requesting these costs in the event 

tbey do prevail. Plaintiffs routinely request costs and other stah.1tory amounts in the prayer for 

relief in their complaint so that such amounts may be awarded if they are successfu l. Indeed, in 

her complaint in this case, Ms. Jordan requested "damages according to proof and such other and 

further relief as this Court deems just, as well as attorneys ' fees and costs." There is no reason that 

Ms. Jordan could not have submitted to the arbitrator the same request for costs that she later 
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submitted to the trial court. 2 Kolar, 286 Ill . App. 3d at 4 7 ("Plaintiffs proceeded to arbitration with 

fu ll knowledge of their possible entitlement to statutory attorney fees. Fees were prayed for in their 

amended complaint. Yet, at arbitration, plaintiffs did not raise the issue."). If the arbitrator did not 

find in Ms. Jordan's favor, the request for the costs would simply have been denied. If, however, 

as occurred, the arbitrator found in Ms. Jordan's favor, it then could have added the amount in 

costs requested to the award, or it could have left the amount to the circuit comt's determination 

by providing a fixed award "plus costs." See, e.g., Magee v. Garreau, 332 Ill. App. 3d l 070, 1071 

(2002). Only then could Ms. Macedo make an informed decision about whether to reject the award 

based on the full amount of her liability. Cruz, 179 Ill. 2d at 280. This is the procedure envisioned 

by the mandatory arbitration system.3 Accordingly, we find that the circuit cou1t did not err in 

denying Ms. Jordan's request for stan1tory costs. 

~ 26 C. Prejudgment Interest 

~ 27 Ms. Jordan next contends that the court erred in denying her request for prejudgment 

interest under section 2-1303(c) of the Code. 735 ILCS 5/2-1 303(c) (West 2022). Ms. Jordan 

mainta ins that the statute requires the award of prejudgment interest on damages recovered in 

personal injury action in ce1tain circumstances, such as the ones present in this case. Ms. Macedo 

2We note that the record does not contain the parties ' submissions to the arbitrator. Nonetheless, 
Ms. Jordan does not represent that she presented any claim for statutory costs to the arbitrator. Similarly, 
in her reply in support of her motion for costs and prejudgment interest before the circuit court, she did 
not dispute Ms. Macedo' s contention that she failed to ask the arbitrator to award statutory costs. 

3We observe that in December 2016, the supreme court amended Illinois Supreme Cou1t Rule 92 
(eff. Jan. l, 201 7) to provide that: "Costs shall be determined by the arbitration panel pursuant to law. The 
failure of the arbitration panel to address costs shall not constitute a waiver of a party's right to recover 
costs upon entry of judgment. " Although, as noted, the Cook County rules control in this case, the 
supreme cou1t's adoption of this amendment to Rule 92 implies that, prior to the amendment, a pany who 
failed to present a request to recover costs from the arbitrator could not later recover costs upon the entry 
of judgment from the circuit cou1t. Cook County's decisions to not adopt a similar amendment to its rules 
signifies that a paity's failure to present a request for costs to the arbitration panel constitutes a waiver of 
a party's right to recover costs upon entry of judgment. 
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concedes that the statute required the circuit court to award prejudgment interest in this case. She 

maintains, however, that this mandate requir ing the court to modify the arbitration award conflicts 

with rules discussed above that limit the circuit court's authority to entering judgment on the 

award. Ms. Macedo asserts that because the conflict involves a "procedural matter primarily within 

the authority of the judiciary, the rnle must prevail [over the statute]." Because these arguments 

raise only questions of law, our review is de nova. See Fairfield Homes, Inc. v. Amrani, 2023 IL 

App (1st) 220973, ~ 21. 

ii 28 Section 2-1303 provides, in relevant part, that : 

"In all actions brought to recover damages for personal injury or wrongful death resulting 

from or occasioned by the conduct of any other person or entity, whether by negligence, 

willful and wanton misconduct, intentional conduct, or strict liability of the other person 

or entity, the plaintiff shall recover prejudgment interest on all damages, except punitive 

damages, sanctions, statutory attorney's fees , and statutory costs, set forth in the judgment. 

Prejudgment interest shall begin to accrue on the date the action is fi led. **** In entering 

judgment for the plaintiff in the action, the court shall add to the amount of the judgment 

interest calculated at the rate of 6% per annum on the amount of the judgment, minus 

punitive damages, sanctions, statutory attorney 's fees , and statutory costs. If the judgment 

is greater than the amount of the highest written settlement offer made by the defendant 

within 12 months after the later of the effective date of this amendatory Act of the 102nd 

General Assembly or the filing of the action and not accepted by the plaintiff within 90 

days after the date of the offer or rejected by the plaintiff: interest added to the amount of 

judgment shall be an amount equal to interest calculated at the rate of 6% per annum on 

the difference between the amount of the judgment, minus punitive damages, sanctions, 
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statutory attorney's fees, and statutory costs, and the amount of the highest written 

settlement offer." 735 ILCS 5/2-1303(c) (West 2022) 

As Ms. Macedo concedes, this court has recognized that a prevailing party is entitled to recover 

interest on an arbitration award. Edward Electric Co. v. Automation, Inc., 229 Ill. App. 3d 89, 106 

(1992) (citing Wrobel v. Argiris, 73 Ill . App. 3d 648, 649 (1979)). A claimant is not entitled to 

interest under section 2-1303 until the arbitrator 's award becomes an enforceable judgment. 

Sunrise Assisted Livingv. Banach, 2015 IL App (2d) 140037, ~ 32.4 Therefore, Ms. Jordan could 

only request prejudgment interest from the circuit court at the time it entered j udgment on the 

arbitration award. 

~ 29 Ms. Macedo contends, however, that section 2-13 03 's mandate that all judgments in certain 

personal injury actions include an award for prejudgment interest directly conflicts with the 

supreme cou1t's rules governing mandatory arbitration that the court may not modify the award. 

This argument, however, assumes that the assessment of interest constitutes a modification of the 

arbitration award. Our precedent is clear that this is not the case. 

1 30 The assessment of interest is "neither a penalty nor a bonus, but instead a preservation of 

the economic value of an award from diminution caused by delay." Illinois State Toll Highway 

Authority v. Heritage Standard Bank & Trust Co. , 157 Ill. 2d 282, 301 ( 1993). In this sense, interest 

may not be characterized as "damages." First Midwest Bank v. Rossi, 2023 IL App ( 4th) 220643, 

~ 196. Thus, while the parties are required to submit all claims for damages to the arbitrator, 

4These cases discuss the assessment of posrjudgment interest on arbitration awards. Indeed, 
subsection (a) of section 2- 1303 explicitly provides that a prevailing party is entitled to recover 
postjudgment interest on any "award, report or verdict." (Emphasis added.) 735 ILCS 5/2-1303(a) (West 
2022). As discussed below, the rationale for permitting the prevailing paity to collect postjudgment 
interest on an arbitration award under this section also applies with regard to the prevailing patty's right 
to collect prej udgment interest on the award and does not represent a modification of the award. 
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prejudgment interest is not "damages." Rather, "[p ]rejudgment interest accrues based upon the 

delay in resolving a case and bears no relationship to a plaintiffs actual injury. Interest 

compensates for the use or withholding of money- not physical injury." Cotton v. Coccaro, 2023 

IL App (1st) 220788, ,r 48. While a jury, or in this case, the arbitrator, decides the facts and awards 

money damages, it bas no role in awarding prejudgment interest. Id. ,r 49. Rather, the award of 

prejudgment interest is a ministerial function for the trial com1. Id. Therefore, an award of 

prejudgment interest does not qualify as a modification of the substantive provisions of the award 

or a grant of monetary relief in addition to the sums awarded by the arbitrators. Cruz, 179 Ill . 2d 

at 279. We therefore find no conflict between the section 2-1303(c) and the m ies governing 

arbitration, and we find that the circuit court etTed in denying Ms. Jordan's request for prejudgment 

interest. 

il 31 The record shows that the action was filed on October 12, 2021. Prejudgment interest began 

to accrue on that date. Judgment on the arbitration award was entered in favor of Ms. Jordan on 

November 28, 2022, in the amount of $13,070. Ms. Macedo's "highest written settlement offer" 

within the 12 months after the fi ling of the action was $5000. Therefore, under section 2-1303( c), 

Ms. Jordan was entitled to prejudgment interest at a rate of 6% per annum on $8070-the 

difference between the $13,070 judgment and the $5000 settlement offer- for the 13 months 

between the fil ing of the action and the judgment date. We therefore reverse the order of the circuit 

court denying the portion of Ms. Jordan's motion requesting prejudgment interest and remand the 

case with directions to the circu it court to enter an order granting Ms. Jordan prejudgment interest 

in the amount of $524.55. 

III. CONCLUSION 
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~ 33 For the reasons stated, we reverse the part of the circuit court's order denying Ms. Jordan's 

motion for prejudgment interest and order the circuit court to enter an order granting prejudgment 

interest consistent with this order. We affom the circuit cou1i's judgment in all other respects. 

~ 34 Affirmed in part and reversed in part. 

ii 35 Cause remanded. 

~ 36 JUSTICE MIKV A, concurring in part and dissenting in part: 

ii 37 I concur in the majority's conclusion that Ms. Jordan was entitled to prejudgment interest, 

despite never having specifically requested that the arbitrator include such interest in the award. 

But for all the reasons that the majority was con-ect in reaching that conclusion, I believe that it is 

wrong in concluding that Ms. Jordan was not also entitled to statutory court costs. 

ii 38 As the majority explains (supra ii 16), under the Cook County Circuit Court's mandatory 

arbitration program, the arbitrator issues an award based on the evidence presented at the hearing, 

and the parties have 14 days to reject the award. Rule 92 provides that "[i]n the event none of the 

parties files a notice of rejection of the award and requests to proceed to trial ***, any party 

thereafter may move the court to enter judgment on the award. " Ill. S. Ct. R. 92(c) (eff. Jan. 1, 

2017). 

~ 39 As the majority notes (supra ~ 16), local rule 25.8 requires each party to submit an 

"itemization of the damages claimed in the complaint and counterclaim." Cook County Cir. Ct. R. 

25.8 (Dec. 1, 20 14). The rule makes no mention of either prejudgment interest or costs. As the 

majority also notes (supra il 25 n.2), Ms. Jordan does not dispute Ms. Macedo's contention that 

she did not specifically ask the arbitrator to award her statutory costs. The parties also agree that 

Ms. Jordan never asked the arbitrator to award her prejudgment interest. 
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~ 40 The majority explains, (supra ii 30), why Ms. Jordan, as the prevailing pa1ty, was entitled 

to prejudgment interest, although she did not specifically seek that relief from the arbitrator. It 

notes that (1) "[p]rejudgment interest *** bears no relationship to a plaintiffs actual injury," 

(2) that"[ w ]bile a jury, or in this case, the arbitrator, decides the facts and awards money damages, 

it has no role in awarding prejudgment interest" because "the award of prejudgment interest is a 

ministerial function for the trial court," and (3) that "an award of prejudgment interest does not 

qualify as a modification of the substantive provisions of the award or a grant of monetary relief 

in addition to the sums awarded by the arbitrators." (Internal quotation marks omitted.) Supra iI 30. 

All these statements are equally true of statutory costs and are the reasons that statutory costs, like 

prejudgment interest, need not be submitted to the arbitrator or made a part of the arbitration award. 

~ 41 As with prejudgment interest, an award of statutory costs bears no relationship to the 

underlying injury. Rather, as our supreme court has made clear, statutory "court costs," such as 

"filing fees, subpoena fees, and statutory witness fees," are mandated by statute. Vicencio v. 

Lincoln-Way Builders, Inc. , 204 I11. 2d 295,302 (2003). An award of such costs, like an award of 

prejudgment interest, is a purely ministerial act. 

il 42 Indeed, costs bear even less relationship to the damages for the underlying injury than 

prejudgment interest does. Prejudgment interest is calculated as 6% per year of the amount 

recovered in actual damages for personal injury less, as in this case, a possible setoff for a 

settlement offer from the defendant. 735 ILCS 5/2-1303(c) (West 2022). In contrast, the costs at 

issue here are fees set by the court that are uniform in all cases. Vicencio, 204 Ill. 2d at 302. 

il 43 Moreover, as with prejudgment interest, there is no entitlement to costs until a fact finder, 

be it the jury or an arbitrator or judge, considers the merits and the plaintiff prevails. As the statute 
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makes clear, there is no entitlement until the plaintiff "recovers in such action." 735 ILCS 5/5-108 

(West 2022). 

~ 44 Very recently, when we decided that the prejudgment interest statute, as amended, was 

constitutional, this court equated the ministerial nature of prejudgment interest and of costs, noting: 

"The jury decides the facts and awards money damages, but the jury has no role in awarding 

prejudgment interest. It is a ministerial function for the trial court, no different from 

awarding costs, imposing postjudgment interest, or setting off the verdict, as in this case, 

to account for funds received from settling defendants." (Emphasis added.) Cotton v. 

Cuccaro, 2023 IL App (1st) 220788, ~ 49. 

~ 45 The majority's attempt to distinguish between costs and prejudgment interest rests on 

authorities that are simply inapplicable. Our supreme court held in Cruz v. Northwestern Chrysler 

Plymouth Sales, Inc. , 179 Ill. 2d 271 , 274 (1997), that a plaintiffs request for attorney fees had to 

be submitted to and disposed of by the arbitration panel as part of the mandatory arbitration 

program under the supreme court rules. The court gave two clear reasons for that requirement, and 

neither would ever apply to costs. 

~ 46 The court gave as its first reason for reaching this result: 

"Because statutory fee awards can be a substantial, even predominate portion of a 

party's ultimate recovery, excluding fee petitions from consideration by the arbitrators 

would make the arbitration process pointless. The system of mandatory arbitration we have 

adopted will function only if defendants can rely on the arbitrator' s award as fixing their 

maximum exposure to liability." Id. at 280. 
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1 47 The Cruz court's second rationale was that an award of fees requires consideration of the 

time and labor involved, the ski ll required for the work performed, what customary fees are in 

similar circumstances, and what benefits the client received. As the court reasoned: 

"Where a matter has undergone mandatory arbitration, the body that possesses that 

knowledge is the arbitration panel, not the circuit court. The circuit court will know 

virtually nothing about the issues in the case, how difficult it was to litigate, or how 

effectively counsel represented his clients. The arbitration panel, not the circuit court, is 

therefore the proper body to rule on statutory fee requests." Id. at 281. 

1 48 In contrast to attorney fees , court costs are limited and insignificant . In this case, they 

totaled less than $800. They are also ministerial and automatic. Nothing in the award of costs 

requires any understanding about the issues, the difficulty oflitigating the case, or the effectiveness 

of counsel. The Cruz court's rationale for having the arbitrator consider the amount of attorney 

fees is thus irrelevant to the consideration of costs. There is no practical reason that the arbitrator 

needs to decide or calculate costs as part of their award or that the losing side needs to know what 

the costs are before deciding whether to reject the award. The majority simply ignores the rationale 

for the Cruz court's holding. 

ii 49 The majority also relies on the amendment to Rule 92 that took effect on January 1, 2017. 

Supra 125 n.3. Prior to the amendment, Rule 92 was silent regarding whether arbitrators could 

award costs. It was amended to specifically authorize arbitration panels to determine costs and 

now provides that"[ c]osts shall be determined by the arbitration panel pursuant to law." Ill. S. Ct. 

R. 92(e) (eff. Jan. 1, 2017). The amended rule goes on to provide: "The failure of the arbitration 

panel to address costs shall not constitute a waiver of a party 's right to recover costs upon entry of 

judgment." Id. 
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1 50 The majority concludes that the fa ilure of Cook County to adopt a similar amendment 

"signifies that a party's failure to present a request for costs to the arbitration panel constitutes a 

waiver of a party's right to recover costs upon entry of judgment." Supra 125 n.3. In my view, the 

contrary is true . Cook County's failure to adopt a similar rule reflects the understanding in Cook 

County, as was apparently true throughout the state until Rule 92 was amended, that costs would 

not be considered by an arbitrator. The amendment to Rule 92 was to allow arbitrators to consider 

and calculate costs, while ensuring that prevailing parties would still be able to collect costs if 

arbitrators failed at taking on this new responsibi lity. 

il 51 On a final note, unlike prejudgment interest, statutory costs can be awarded to both a 

plaintiff and a defendant. 735 ILCS 5/5-108 (West 2022) (titled "Plaintiff to recover costs"); id. 

§ 5-109 (titled "Defendant to recover costs"). Under the court's ruling today, both sides must 

provide to the arbitrator a specific cost calculation, presumably with evidentiary support, or be 

foreclosed from a recovery of thjs statutory right. I do not think that is in keeping with the 

arbitration rules or with the statutory right to costs. 

1 52 I respectfully dissent. 
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