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NATURE OF THE CASE 


Plaintiff Patricia Rozsavolgyi brought a four-count complaint against 

her employer, Defendant City of Aurora, alleging violations of the Illinois 

Human Rights in employment for failing to accommodate a known disability, 

disparate treatment on the basis of disability discrimination, unlawful 

retaliation, and hostile work environment on the basis of disability 

discrimination. 

The City raised a number of affirmative defenses, including that it was 

immune from damages and attorneys fees and costs on the civil rights claims 

pursuant to the Local Government and Governmental Employees Tort 

Immunity Act. The circuit court certified three questions to the appellate 

court for immediate review, including whether the Tort Immunity Act could 

shield a municipality from civil rights claims brought under the Human Rights 

Act. The appellate court, over a dissent, answered that question in the 

affirmative but, in denying rehearing, issued a certificate of importance on that 

question. 
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ISSUES PRESENTED FOR REVIEW 


1. Whether this Court should vacate the appellate court's answer to 

the certified question and decline to answer the question because it is 

overbroad and there are factual predicates still to be determined to resolve the 

underlying issues. 

2. Whether the Tort Immunity Act does not apply to civil rights 

claims brought under the Human Rights Act. 
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STATEMENT OF FACTS 

Plaintiff Patricia Rozsavolgyi filed her complaint in circuit court 

pursuant to the Human Rights Act. See Complaint. She alleged that she 

was employed by the City from March 16, 1992 until her termination on July 

13, 2012. Id. at 2. Rozsavolgyi is a person with a disability within the 

meaning of the Human Rights Act, as she had a history of unipolar 

depression, anxiety, panic attacks, and partial hearing loss. Id. 

Rozsavolgyi requested that the City take her medical conditions into 

account in an effort to maintain a reasonable work environment but, she 

alleged, the City failed to do so. Id. at 3. According to the complaint, 

members of Rozsavolgyi's staff and other co-workers engaged in a pattern 

and practice of creating a hostile and offensive work environment in an effort 

to agitate, embarrass, humiliate, degrade, harass, and provoke her. Id. The 

employees undertook this conduct to cause Rozsavolgyi emotional distress 

and provoke her into responding in violation of standards of professional 

conduct. Id. The employees repeatedly called Rozsavolgyi names, left 

inappropriate notes in her mailbox, spat on her car window, and started false 

rumors about her. Id. 

Rozsavolgyi complained to management about this conduct, but 

management refused to take any action. Id. at 3-4. Rozsavolgyi sustained 

emotional harm, including severe depression, and her medical conditions 
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were aggravated. Id. at 4. On or about July 3, 2012, when she was "at her 

wits end and depressed because of all the harassment she had endured," 

Rozsavolgyi made a statement to a co-worker referring to other people as 

"idiots." Id. Her employment was terminated as a result. Id. 

Rozsavolgyi's complaint alleged four counts, each asserting violations 

of the Human Rights Act. Id. at 6-11. In the first count, she alleged that the 

City failed to make reasonable accommodations for her disability. Id. at 6-7. 

In the second count, she alleged that the she was the subject of disparate 

treatment based on her disability. Id. at 7-8. In the third count, she alleged 

that she was the victim of retaliation due to her complaints about co-workers 

and requests for accommodations. Id. at 8-10. In the fourth count, she 

alleged that the City created a hostile work environment. Id. at 10-11. 

In its answer to the complaint, the City asserted several affirmative 

defenses, three of which raised different provisions of the Tort Immunity Act. 

SR. 24-28. The circuit court subsequently granted Rozsavolgyi's motion to 

strike these affirmative defenses. SR. 3. The court then certified three 

questions, one of which (the Third Certified Question) concerned whether the 

Tort Immunity Act applies to claims raised under the Human Rights Act. 

SRl-2. 

With regard to the Third Certified Question, the appellate court held 

that the Tort Immunity Act did apply to Human Rights Act claims. 
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Rozsavolgyi v. City ofAurora, 2016 IL App (2d) 150493, iii! 96-115. The 

appellate court opined that this Court has rejected the notion that the Tort 

Immunity Act applies only to tort actions. Id. at iJ 104. It then found that 

claims under the Human Rights Act are not tort claims, but rather are 

constitutionally based. Id. at iJ 111. The court held that because nontort 

action are not categorically excluded from the Tort Immunity Act's reach, and 

because that statute applies to an "injury," which is defined to include 

injuries based upon the Illinois Constitution, the statute applies to Human 

Rights Act claims. Id. at iJ 113, 115. On denial of rehearing, the appellate 

court issued a certificate of importance on the Third Certified Question to 

this Court. A2. 
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ARGUMENT 


I. Introduction 

Patricia Rozsavolgyi filed an action in circuit court against her 

employer, the City of Aurora, alleging violations of the Human Rights Act. 

This interlocutory appeal involves one of three questions certified by the 

circuit court to the appellate court pursuant to Illinois Supreme Court Rule 

308 .. The Third Certified Question asks: "Does the Local Government and 

Governmental Employees Tort Immunity Act, 745 ILCS 10/1, et seq., apply to a 

civil action under the Illinois Human Rights Act where the plaintiff seeks 

damages, reasonable attorneys' fees and costs?" 

This Court should vacate the appellate court's answer to that question 

and decline to answer it itself because the question is overbroad and there are 

several factual predicates that must be resolved to determine whether the Tort 

Immunity Act could apply to the specific employment discrimination claims 

raised by plaintiff. But if this Court does reach the certified question, then it 

should answer it in the negative. The Human Rights Act is a remedial statute 

the scope of which should be construed liberally. Moreover, that statute 

explicitly states that municipalities are liable for civil rights violations in 

employment, and prescribes the relief available to civil rights plaintiffs, 

including damages. Meanwhile, the Tort Immunity Act is a statute focused on 

tort liability that should be construed narrowly as it was enacted in derogation 
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of common law. In particular, it should not be interpreted to immunize local 

public entities from damages liability for civil rights violations, given that the 

Human Rights Act expressly makes those entities liable for those violations 

and prescribes the remedies available to plaintiffs. 

II. 	 This Court should vacate the appellate court's answer to the 
Third Certified Question because that question was not proper 
under Rule 308. 

Rule 308 permits a circuit court to certify for immediate appeal "a 

question of law as to which there is substantial ground for difference of 

opinion." S. Ct. R. 308(a). Rule 308 "provides a limited exception" to the 

general rule that an appeal may be taken only from a final judgment. Schrock 

u. Shoemaker, 159 III. 2d 533, 537 (1994). The reviewing court, however, 

should decline to answer a certified question that is too "general" and 

"overbroad." Lawndale Restoration Ltd. P'ship u. Acordia ofIll., Inc., 367 III. 

App. 3d 24, 28 (1st Dist. 2006). An overbroad certified question improperly 

asks the court to render an advisory opinion on an abstract legal issue. See In 

re Commitment ofHernandez, 239 III. 2d 195, 201 (2010); Dowd & Dowd, Ltd. 

u. Gleason, 181 III. 2d 460, 469 (1998). Additionally, resolution of a certified 

question is improper where the ultimate disposition of the underlying issue 

"will depend on a host of factual predicates." Dowd & Dowd, 181 III. 2d at 

469. 
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Here, the Third Certified Question asks, "[D]oes the Tort Immunity Act 

apply to a civil action under the Human Rights Act where the plaintiff seeks 

damages, reasonable attorney fees, and costs?" Rozsauolgyi u. City ofAurora, 

2016 IL App (2d) 150493, ~ 97. This question ignores that there are many 

different types of civil actions that may be brought under the Human Rights 

Act, most of which are not at issue in this case, which concerns claims arising 

under only Article 2 of that statute. 

Article 2 of the Human Rights Act creates a cause of action for unlawful 

discrimination in employment. 775 ILCS 5/2-101 et seq. (2014). Among other 

things, this Article applies to recruitment, hiring, discipline, and terms and 

conditions of employment. 775 ILCS 5/2-102 (2014). Article 3 of the Human 

Rights Act creates a cause of action for civil rights violations in the distinct 

sphere of real estate transactions. See, e.g., 775 ILCS 5/3-102 (2014). Article 4 

of the Human Rights Act declares that it is a civil rights violation for financial 

institutions to unlawfully discriminate with respect to their services, including 

the terms of their loans, and for persons to unlawfully discriminate in the 

issuance of credit cards. 775 ILCS 5/4-102-4-103 (2014). Article 5 of the 

Human Rights Act declares it to be a civil rights violation for any person to 

deny access to places of public accommodation on the basis of unlawful 

discrimination. 775 ILCS 5/5-102 (2014). Article SA creates a cause of action 

against schools for sexual harassment. 775 ILCS 5/5A-102 (2014). And Article 
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6 provides that it is a civil rights violation to, among other things, retaliate 

against somebody opposing unlawful discrimination, compel a person to violate 

the Human Rights Act, interfere with the performance of the Human Rights 

Commission, or violate certain other enumerated statutes. 775 ILCS 5/6-101­

6-102 (2014). 

The Human Rights Act cuts a wide swath across many different 

domains of social and economic life, ranging from employment matters to 

housing issues to education to loan terms to access to certain facilities. In each 

separate circumstance, a municipality may play a very different role in the 

underlying facts giving rise to a cause of action. For instance, a civil rights 

plaintiff's claims against a municipality as his employer will be different in 

nature from a civil rights plaintiff's claims against a municipality as a landlord 

or the operator of a park - the relationships between the parties and duties 

owed by the public entity vary with the context. 

But the nature of the local entity's conduct often is dispositive as to 

whether an immunity granted by the Tort Immunity Act will apply - the 

court must first determine the nature of the duty owed and then determine 

whether a specific statutory immunity applies based on the facts of the case. 

See Vill. ofBloomingdale v. CDG Enters., Inc., 196Ul. 2d 484, 490 (2001). 

This is a fact-intensive inquiry. See, e.g., DeSmet ex rel. Estate ofHays v. Cty. 

ofRock Island, 219 Ill. 2d 497, 521 (2006) (holding that Tort Immunity Act 
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"immunizes defendants under the facts of this case") (emphasis added); Ware u. 

City of Chi., 375 Ill. App. 3d 574, 579 (1st Dist. 2007) (engaging in fact 

discussion in determining whether immunity applied). 

In light of these features of the Human Rights Act and the Tort 

Immunity Act, the Third Certified Question is improper. The question asks 

broadly whether the Tort Immunity Act applies to a civil rights claim under 

the Human Rights Act where damages, attorneys fees, and costs are sought. 

The question is not limited to the types of claims brought by plaintiff in this 

case, which fall under Article 2, arising out of plaintiff's employment with the 

City of Aurora. See Rozsauolgyi, 2016 IL App (2d) 150493, ~ 27. Thus, 

answering this question would result in an opinion about the applicability of 

the Tort Immunity Act to claims that simply are not at issue in this case. The 

Court should not render such an advisory opinion. See People u. Fiveash, 2015 

IL 117669, ~ 42 (explaining "the courts of this state may not properly issue 

advisory opinions to provide guidance to future litigants"). 

The nature of claims created by the different Articles of the Human 

Rights Act varies substantially, and the application of an immunity under the 

Tort Immunity Act requires a fact-intensive analysis into the particular 

conduct at issue. In those different cases, local governments or their 

employees will be playing different roles or undertaking different conduct. 

Whether an immunity applies depends on the nature of their actions or 

-10­



I 

,------- . 

conduct in the particular case, and courts determining whether an immunity 

applies must resolve these "factual predicates" before ultimately resolving the 

issue. See Dowd & Dowd, 181 Ill. 2d at 469. A certified question under Rule 

308, however, asks only a legal question and must not be fact-dependent. See 

Razavi v. Walkuski, 2016 IL App (1st) 151435, 1l 8 ("[A] Rule 308 appeal is 

limited to answering a certified question of law and is not intended to address 

the application of the law to the facts of a particular case."). Even if this Court 

were to answer the question only in the context of Article 2 of the Human 

Rights Act, it is still a fact-intensive inquiry. Moreover, the facts of this case 

have not yet been crystallized, which provides another reason not to answer 

the question. Because the application of an immunity to plaintiff's claims here 

cannot be resolved without application of the facts of case and resolution of 

factual predicates, the certified question will not advance the termination of 

the litigation and is improper. See Lawndale Restoration Ltd., 367 Ill. App. 3d 

at 28. 

For these reasons, this Court should vacate the appellate court's answer 

to the Third Certified Question and decline to answer that question itself 

because it is not proper under Rule 308. 

III. This Court reviews de novo the answer to the certified question. 

Because certified questions, by definition, present legal issues the 

-11­



appellate court's answer to those question is reviewed de nouo. Simmons u. 

Homatas, 236 Ill. 2d 459, 466 (2010). 

IV. 	 The Human Rights Act is a broad remedial statute that should 
be liberally construed to give effect to the General Assembly's 
intent. 

The Human Rights Act was enacted to "create uniformity in the area of 

civil rights protection through the implementation of a single, comprehensive 

scheme of procedures and remedies" to guarantee civil rights. Williams u. 

Naylor, 147 Ill. App. 3d 258, 264 (1st Dist. 1986). In this legislation, the 

General Assembly declared that it is the public policy of this State to "promote 

the public health, welfare and safety by protecting the interest of all people in 

Illinois in maintaining personal dignity, in realizing their full productive 

capacities, and in furthering their interests, rights and privileges as citizens of 

this State." 775 ILCS 5/1-102(E) (2014). 

The statute "secure[s] for all individuals within Illinois the freedom 

from discrimination against any individual" based on "race, color, religion, sex, 

national origin, ancestry, age, order of protection status, marital status, 

physical or mental disability, military status, sexual orientation, pregnancy, or 

unfavorable discharge from military service." 775 ILCS 5/1-102(A) (2014). 

Under the Human Rights Act, it is a civil rights violation to discriminate 

against a person based on any of these categories "in connection with 

employment, real estate transactions, access to financial credit, and the 
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availability of public accommodations." Id. Additionally, the Human Rights 

Act is intended to prevent sexual harassment in employment and education, 

discrimination based on citizenship status in employment, and discrimination 

based on familial status in real estate transactions. 775 ILCS 5/1-102(B)-(D) 

(2014). 

The civil rights claims created by the Human Rights Act have a 

constitutional foundation, as the General Assembly recognized in stating that 

the statute "secure[s] and guarantee[s] the rights established by Sections 17, 

18, and 19 of Article I of the Illinois Constitution of 1970." 775 ILCS 5/1­

102(F) (2014); see Baker v. Miller, 159 Ill. 2d 249, 257 (1994) (explaining the 

constitutional foundation of the Human Rights Act). Those constitutional 

provisions prohibit discrimination based on "race, color, creed, national 

ancestry and sex in hiring and promotion practices of any employer or in the 

sale or rental of property," guarantee equal protection on the basis of sex "by 

the State or its units oflocal government and school districts," and prohibit 

discrimination on the basis of a physical or mental disability in the sale or 

rental of property and in the hiring and promotion practices of any employer. 

Ill. Const. art. I,§§ 17-19. 

This Court has held that the Human Rights Act is remedial legislation 

and therefore must be construed liberally to effectuate its purposes. Bd. of 

Trs. of Cmty. Coll. Dist. No. 508 v. Human Rights Comm 'n, 88 Ill. 2d 22, 26 
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(1981); see also Rozsavolgyi, 2016 IL App (2d) 150493, 11 26 (citing Arlington 

Park Race Track Corp. v. Human Rights Comm'n, 199 Ill. App. 3d 698, 703 

(1st Dist. 1990)); People ex rel. Madigan v. Wildermuth, 2016 IL App (1st) 

143592, 1115. "'A liberal construction is ordinarily one which makes the 

statutory rule or principle apply to more things or in more situations than 

would be the case under a strict construction."' Roaden v. Dep 't ofLaw 

Enforcement, 171 Ill. 2d 230, 246 (1996) (Freeman, J., specially concurring) 

(quoting 3 N. Singer, Sutherland on Statutory Construction§ 60.01at147 (5th 

ed. 1992)). Acknowledging the "broad intent of the legislature," this Court has 

rejected narrow construction of the scope of the Human Rights Act's 

protections as "inconsistent with the sweep of this public policy." Bd. ofTrs., 

88 Ill. 2d at 26. 

The General Assembly, in enacting the Human Rights Act, plainly 

intended to redress civil rights violations in employment where units of local 

government are the employer. For instance, in Article 2 of the statute, the 

provision at issue in this case which deals with civil rights violations in 

employment, "employer" is defined to include the "State and any political 

subdivision, municipal corporation or other governmental unit or agency, 

without regard to the number of employees." 775 ILCS 5/2-101(B)(1)(c) 

(2014). The General Assembly thus plainly intended to address civil rights 

violations in employment where units oflocal government are the employer. 
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Another example of the explicit extension of the Human Rights Act to 

municipalities is provided by Article 5, concerning public accommodations. 

That Article declares it to be a civil rights violation for a "public official" to 

deny to an individual the full and equal enjoyment of the accommodations or 

facilities of the official's office or of any property under the official's care 

because of unlawful discrimination. 775 ILCS 5/5-102(C) (2014). "Public 

official" is defined to include "any officer or employee" of "municipal 

corporations," among other things. 775 ILCS 5/5-lOl(C) (2014). 

To redress these civil rights violations, the General Assembly provided 

statutory remedies, including actual damages; cease and desist orders; hiring, 

reinstatement, or promotion; back pay; and attorneys fees and costs. 775 ILCS 

5/8A-104 (2014). Under the statutory scheme, the Human Rights Commission 

is authorized to "[t)ake any such action as may be necessary to make the 

individual complainant whole, including, but not limited to, awards of interest 

on the complaint's actual damages and backpay from the date of the civil 

rights violation." 775 ILCS 5/8A-104(J) (2014). Similarly, in actions for civil 

rights violations brought directly in the circuit court pursuant to Article 10 of 

the Human Rights Act, "the court may award to the plaintiff actual and 

punitive damages" and enter any other orders enjoining defendants from 

violating civil rights or requiring affirmative action to remedy civil rights 

violations. 775 ILCS 5/10-102(C) (2014). The General Assembly did not 
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impose any limitation on the availability of any of these remedies against a 

municipality or unit oflocal government. See 775 ILCS 5/8A-104 (2014); 775 

ILCS 5/10-102(C) (2014). 

Because the Human Rights Act expressly includes units of local 

government as "employers" under Article 2 and delineates specific remedies 

that may be granted against those employers for civil rights violations, 

application of the Tort Immunity Act to restrict those remedies in this case 

would undermine the General Assembly's intent. This conclusion is bolstered 

by the remedial nature of the Human Rights Act and the courts' admonition 

that this statute is to be construed broadly to give effect to its purposes. See 

Bd. of Trs., 88 Ill. 2d at 26; Rozsavolgyi, 2016 IL App (2d) 150493, ~ 26; 

Wildermuth, 2016 IL App (1st) 143592, ~ 15. Indeed, even when its terms are 

ambiguous, a remedial statute should be construed to meet all cases "within 

the spirit or reason of the law," and all reasonable doubts should be resolved in 

favor of applying the statute to a particular case. N. Singer, Sutherland 

Statutory Construction,§ 60:1at189 (2001 ed.). This logically includes 

application of the statutory remedies provisions to a particular case, and those 

provisions here include the availability of damages. 
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V. 	 Application of the Tort Immunity Act to claims under the 
Human Rights Act is inconsistent with the purpose and scope 
of both statutes. 

A. 	 The Tort Immunity Act does not apply to statutory civil 
rights claims such as those raised by plaintiff. 

The General Assembly did not intend the Tort Immunity Act to provide 

blanket immunity from damages to local governments for statutory civil rights 

violations. See 745 ILCS 10/2-101 (2014) ("Nothing in this Act affects the 

right to obtain relief other than damages against a local public entity or public 

employee."). Instead, civil rights claims such as those created by the Human 

Rights Act are distinct from the types of tort claims that gave rise to the Tort 

Immunity Act and lie altogether outside the scope of the immunities 

enumerated in that statute. 

As an initial matter, the Tort Immunity Act "was enacted in derogation 

of the common law and, therefore, it must be construed strictly against the 

governmental entity claiming immunity." Moore v. Chi. Park Dist., 2012 IL 

112788, ~ 30. Thus, whereas any ambiguity in the reach or applicability of the 

Human Rights Act should be resolved in favor of that remedial statute's 

application, any question as to the reach or applicability of the Tort Immunity 

Act should be resolved against its application. 

After this Court "effectively abolished government tort immunity for all 

units of local government" in Molitor v. Kaneland Cmty. Unit Dist. No. 302, 18 
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Ill. 2d 11 (1959),1 the General Assembly in 1965 enacted the Tort Immunity 

Act, see Coleman v. E. Joliet Fire Prat. Dist., 2016 IL 117952, 1111 33-34. The 

purpose of the Tort Immunity Act is "to protect local public entities and public 

employees from liability arising from the operation of government." 745 ILCS 

10/1-101.l(a) (2014). The statute "grants only immunities and defenses." Id. 

Thus, the Tort Immunity Act starts with the basic premise that "local 

governmental units are liable in tort on the same basis as private tortfeasors." 

In re Chi. Flood Litigation, 176 Ill. 2d 179, 192 (1997); see Harris v. 

Thompson, 2012 IL 112525, 1116. It then provides specific immunities "based 

on specific government functions." In re Chi. Flood Litigation, 176 Ill. 2d at 

192. 

The Tort Immunity Act does not create any legal duties for 

municipalities. Instead, it "merely codifies those duties existing at common 

law, to which the subsequently delineated immunities apply." Vill. of 

Bloomingdale, 196 Ill. 2d at 490 (internal quotation marks omitted). 

Therefore, the court first looks to the common law to determine whether any 

duty exists, and then it looks to the Tort Immunity Act to determine if an 

immunity applies. Id. The general rule, then, is that municipalities are liable 

· · 
1 Since the 1970 Illinois Constitution abolished sovereign immunity 

except as the General Assembly may provide, "the authority of the General 
Assembly to legislate with regard to government immunity has derived directly 
from the Illinois Constitution." Vill. ofBloomingdale, 196 Ill. 2d at 499 (citing 
Ill. Const. art. XIII, § 4). 
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for torts and that rule is overcome only ifthere is an affirmative statutory 

provision stating otherwise. See Coleman, 2016 IL 117952, 11 73 (Freeman, J., 

specially concurring). The scope of the statute's immunity provisions varies 

based on the standard of care. For instance, some immunity provisions 

exempet "willful and wanton," or "intentional," conduct from immunity. See, 

e.g., 775 ILCS 10/3-108 (2014); see also 775 ILCS 10/1-210 (2014) (defining 

"willful and wanton conduct"). These concepts of common law duties and 

standards of care that are the basis of the Tort Immunity Act reflect the 

statute's focus on tort liability. 

The history of the Tort Immunity Act demonstrates that, as its name 

suggests, its focus is on tort claims, not civil rights actions. In Molitor, this 

Court examined a claim brought against a school district for personal injuries 

when a bus driver negligently operated a bus. 18 Ill. 2d 11, 12-13 (1959). The 

Court held that sovereign immunity did not protect the school district from a 

suit for damages for that tort claim. Id. at 21-22. In response to that case, the 

General Assembly enacted the Tort Immunity Act, to return to local 

governments some measure of immunity from tort claims. In re Chi. Flood 

Litigation, 176 Ill. 2d at 191-92. The Tort Immunity Act is intended to protect 

local governments from liability arising from the operation of government, 7 45 

ILCS 10/1-101.l(a) (2014), and it does so by "prevent[ing] the dissipation of 
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public funds on damages awards in tort cases," Kevin's Towing, Inc. v. 

Thomas, 351 Ill. App. 3d 540, 544 (1st Dist. 2004) (emphasis added). 

By contrast, the obligations imposed by the Human Rights Act are not 

common law duties; they are statutory in nature and are grounded in the 

Illinois Constitution. See 775 ILCS 5/1-102(F) (2014). Indeed, this Court has 

recognized the difference between tort claims and claims brought under the 

Human Rights Act. See, e.g., Blount v. Stroud, 232 Ill. 2d 302, 315 (2009). 

Thus, the legal duties created by the Human Rights Act are distinct from the 

duties that give rise to common law torts. Id. at 313; Maksimovic v. Tsogalis, 

177 Ill. 2d 511, 516-17 (1997) (distinguishing between tort claim and "civil 

rights violation"). Because "an action to redress a civil rights violation has a 

purpose distinct from a common law tort action," Blount, 232 Ill. 2d at 313, the 

Tort Immunity Act, with its focus on common law tort claims against local 

public entities, has no application to the Human Rights Act. 

This Court has acknowledged that it "may have implicitly found that 

the [Tort Immunity] Act applied to some nontort actions," but explained that 

this "does not imply that the Act applies to all nontort actions against a 

government." Raintree Homes, Inc. v. Vill. ofLong Grove, 209 Ill. 2d 248, 259 

(2004) (emphasis in original) (citing Vill. ofBloomingdale, 196 Ill. 2d 484). In 

Village ofBloomingdale, the court found that an action for "quasi-contract" 

was not a contract action that would be excluded from the scope of the Tort 
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Immunity Act, but instead was based on the common law theory of unjust 

enrichment. 196 Ill. 2d at 500-01 (discussing 745 ILCS 10/2-lOl(a)). The 

court, however, did not specifically discuss whether nontort claims are subject 

to the immunities of the Tort Immunity Act. And nothing in Village of 

Bloomingdale suggests that statutory civil rights claims are within the Tort 

Immunity Act's scope. 

To be sure,§ 1-204 of the Tort Immunity Act suggests a statutory reach 

beyond tort claims. That provision defines "injury" to include "any injury 

alleged in a civil action, whether based upon the Constitution of the United 

States or the Constitution of the State of Illinois, and the statutes or common 

law of Illinois or of the United States." 745 ILCS 10/1-204 (2014). Many of 

the succeeding provisions of the Tort Immunity Act then provide immunities 

for various "injuries." See, e.g., 745 ILCS 10/2-103 - 2-109 (2014); 745 ILCS 

10/2-201- 2-213 (2014); 745 ILCS 10/3-102 - 3-110 (2014). 

But the previously discussed history and purposes underlying the Tort 

Immunity Act show that the statute should not be construed so broadly as to 

bar statutory civil rights claims created by the Human Rights Act. Instead, the 

Tort Immunity Act must be read together with the Human Rights Act. See 

Knolls Condo. Ass'n v. Harms, 202 Ill. 2d 450, 458-59 (2002). In enacting the 

Torflmmunity Act, the General Assembly provided immunity for local public 

entities from one specific type of relief- damages - for injuries alleged to 
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arise under the state and federal constitutions, statutes, and common law. 745 

ILCS 10/1-204, 10/2-101 (2014). In the Human Rights Act, however, the 

General Assembly created a series of statutory civil rights causes of action that 

may be brought against specific defendants, including local public entities, see 

775 ILCS 5/2-lOl(B)(l)(c) (2014), and explicitly sets forth types of relief that 

may be obtained against those entities, including damages, 775 ILCS 5/SA-104 

(2014); 775 ILCS 5/10-102(C) (2014). 

Reading these two statutes together, the Court should construe the 

Human Rights Act as an exception to, or outside the reach of, the Tort 

Immunity Act. That way, the specific provisions of the Human Rights Act 

creating causes for civil rights violations against public entities and specifying 

the relief that may be obtained are given effect. 

On the contrary, application of the Tort Immunity Act to damages 

claims against those entities would render parts of the Human Rights Act 

inoperable. Conversely, finding that the Human Rights Act is outside of the 

scope of the Tort Immunity Act does not render that latter statute's provisions 

inoperable. Instead, the statute still has application to common law claims and 

those claims where, for instance, the General Assembly has not expressly 

provided for local government liability and specified the remedies that may be 

obtained against a local government. Furthermore, this construction of the 

two statutes is bolstered by the principles already discussed that the Human 
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Rights Act should be construed liberally while the Tort Immunity Act should 

be construed narrowly. And permitting full application of the provisions of the 

Human Rights Act gives effect to the numerous, compelling public policies 

underlying that statute. See 775 ILCS 5/1-102 (2014). 

Therefore, the Tort Immunity Act should not interpreted to shield 

municipalities from damages claims for civil rights violations brought pursuant 

to the Human Rights Act. 

B. The specific immunities raised in this case do not apply. 

Even ifthe Tort Immunity Act could apply to Human Rights Act claims, 

the immunities raised in this case are not applicable. In addressing the Third 

Certified Question and holding that the Tort Immunity Act did apply to claims 

against municipalities, the appellate court referred to§§ 1-204, 2-109, and 2­

201 of the Tort Immunity Act, but those sections do not provide for immunity 

from the Human Rights Act claims at issue here. To start, as discussed,§ 1­

204 defines "injury" as "any injury alleged in a civil action, whether based 

upon the Constitution of the United States or the Constitution of the State of 

Illinois, and the statutes or common law of Illinois or of the United States." 

745 ILCS 10/1-204 (2014). Then,§ 2-109 provides that a local entity "is not 

liable for an injury resulting from an act or omission of its employee where the 

employee is not liable." 745 ILCS 10/2-109 (2014). Finally,§ 2-201 states that 

"[e]xcept as otherwise provided by Statute, a public employee serving in a 
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position involving the determination of policy or the exercise of discretion is 

not liable for an injury resulting from his act or omission in determining policy 

when acting in the exercise of such discretion even though abused." 7 45 ILCS 

10/2-201 (2014). 

Taken together, these provisions provide immunity for a local entity for 

any "injury" caused by an employee in the exercise of that employee's 

discretion in determining policy if that employee is not liable for the injury, 

unless there is a separate statute that provides that the employee is liable. See 

Harinek u. 161 N. Clark St., 181 III. 2d 335, 341 (1998) ("The statute is equally 

clear, however, that immunity will not attach unless the plaintiff's injury 

results from an act performed or omitted by the employee and in exercising 

discretion.") (emphasis in original). In plaintiff's particular case, liability 

under Article 2 of the Human Rights Act extends to the local government 

entity as the employer and there is no relevant question of employee liability. 

See 775 ILCS 5/2-lOl(B)(l)(c) (2014). Employees oflocal governments are not 

liable for most claims under Article 2 of the Human Rights Act,2 and instead 

only the local governments themselves, as employers, are liable. Therefore, 

§ 2-109 of the Tort Immunity Act does not apply because the issue of employee 

2 The only claim under Article 2 of the Human Rights Act that may be 
brought against an employee is under 2-102(D) for sexual harassment because 
that provision expressly declares it to be a civil rights violation for "any 
employer, employee, agent of any employer, employment agency or labor 
organization" to engage in sexual harassment. 775 ILCS 5/2-102(D) (2014). 

-24­



liability does not arise - the Human Rights Act does not absolve an employee 

from liability for civil rights violations; it simply does not extend liability to the 

employee. So, this is not a case where an employer can avoid liability on the 

basis that its employee is not liable, because the employee cannot be liable 

under the statute, only the employer can be liable. See Smith v. Waukegan 

Park Dist., 231 Ill. 2d 111, 116-17 (2008) (§ 2-109 does not apply where 

"employer, not the employee, ultimately causes the injury"). 

In the alternative, if employee liability were a relevant consideration, 

§ 2-201 does not absolve local government employees ofliability. That 

provision states that, "[e]xcept as provided by Statute," a public employee 

exercising discretion in determining policy may not be liable for an abuse of 

that discretion. 745 ILCS 10/2-201 (2014). The phrase "[e]xcept as otherwise 

provided by Statute" "clearly indicates that the legislature did not intend for 

public employees to receive immunity from liability in all situations involving 

policy and discretion" and the General Assembly "did not limit in any way the 

statute or statutes to which it was referring" with that phrase. Vill. ofSleepy 

Hollow v. Pulte Home Corp., 336 Ill. App. 3d 506, 511 (2d Dist. 2003). The 

Human Rights Act provides, by statute, for liability based on civil rights 

violations in employment. See 775 ILCS 5/2-102 (2014). That is an express 

statutory duty that the General Assembly has imposed, and it renders § 2-201 

inapplicable. 
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In the circuit court, the City also raised§ 3-108 and§ 2-103 of the Tort 

Immunity Act as affirmative defenses. SR38-40. Neither of those provisions 

provides immunity from claims for damages under the Human Rights Act. 

First,§ 3-108 provides that a public entity is not liable for injuries caused by 

supervision of an activity or the failure to supervise an activity unless the 

conduct was willful and wanton. 745 ILCS 10/3-108 (2014). "Willful and 

wanton" is defined as "an actual or deliberate intention to cause harm or 

which, if not intentional, shows an utter indifference to or conscious disregard 

for the safety of others or their property." 745 ILCS 10/1-210 (2014). 

Plaintiff's claims under Article 2 of the Human Rights Act are not negligence 

claims; they allege intentional conduct (SRS-10) and therefore would satisfy 

the willful and wanton exception to§ 3-108 immunity. 

Second,§ 2-103 provides immunity from any injury caused by failing to 

enforce any law. 745 ILCS 10/2-103 (2014). But it would be absurd to hold 

that the failure to enforce the Human Rights Act by violating that statute can 

be a defense to a violation of the Human Rights Act. That provision should not 

be interpreted yield such an absurd result. See Bowman u. Ottney, 2015 IL 

119000, ~ 17 ("Moreover, we will avoid a construction that would defeat the 

statute's purpose or yield absurd or unjust results."). 

In conclusion, the Tort Immunity Act does not apply to shield local 

public entities from damages claims under the Human Rights Act. Any 
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contrary construction would run afoul of several canons of statutory 

construction and would undermine the purpose of the Human Rights Act. 

Therefore, if this Court reaches the Third Certified Question, it should answer 

that question in the negative. 
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CONCLUSION 

For these reasons, this Court should decline to answer the Third 

Certified Question and vacate the appellate court's answer that question. In 

the alternative, this Court should answer that question in the negative. 
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Second District. 

Patricia ROZSAVOLGYI, Plaintiff-Appellee, 


v. 

The CITY OF AURORA, Defendant-Appellant. 


No. 2-15-0493. 

I 
April 27, 2016. 

Synopsis 

Background: Fonner city employee brought disability 

discrimination action against city following her termination, 

alleging violations of the Illinois Human Rights Act, 

including refusal to accommodate, disparate treatment, 

retaliation, and hostile work environment. Following several 

interlocutory orders, the Circuit Court, Kane County, Thornas 

E. Mueller, J.• certified questions of law for appeal. City 

petitioned for leave to appeal. 

Holdings: The Appellate Court, Jorgensen, J., held that: 

[I] disability harassment is a cognizable civil rights violation; 

[2] a claim for failing to provide a reasonable accommodation 

for a disability is cognizable as a separate civil rights claim; 

[3] the standard of employer liability for coworker harassment 

applicable to sexual harassment is also applicable to disability 

harassment; 

[4] the employee bears the burden of persuasion with respect 

to disability harassment claims brought against employer 

based upon conduct of coworkers; and 

[5] the Tort Immunity Act encompasses claims brought under 

the Human Rights Act. 

Certified questions answered; cause remanded. 

rv1cLaren, J., concurred in part, dissented in part, and filed 

opinion. 

West Headnotes (50) 

Appeal and Error 

~ 

An permissive interlocutory appeal is ordinarily 

limited to the question certified by the trial court, 

which, because it must be a question of law, is 

reviewed de novo. Sup.Ct.Rules, Ruic 308. 

Cases that cite this headnote 

Appeal and Error 

~ 

Appellate court reviews de novo statutory 

construction issues. 

Cases that cite this headnote 

Appeal and Error 

""" 
Appellate court reviews de novo the question 

whether a pleading is Substantially insufficient in 

law. 

C'ases that cite this headnote 

Statutes 

<IP 

A court's primary objective in construing a 

statute is to ascertain and give effect to the 

legislature's intent. 

Cases that citt:: this headnote 

Statutes 

The plain language of a statute is the most 

reliable indication of legislative intent. 

(;ascs that cite this headnote 

Statutes 

fl! 

121 

131 

141 

151 

i<>J 
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When the language of the statute is clear, it must 

be applied as written without resort to aids or 

tools of interpretation. 

Cases that cite this headnote 

171 Statutes 

""" 
A statute should be read as a whole and construed 

so that no term is rendered superfluous or 

meaningless. 

(~ases that cite this headnote 

181 Statutes 

~ 

A court does not depart from the plain language 

of a statute by reading into it exceptions, 

]imitations, or conditions that conflict with the 

legislative intent. 

Cases that cite this headnote 

191 Statutes 

"" 
If the words used in a statute are ambiguous or if 
the meaning is unclear, a court may consider the 

legislative history as an aid to construction. 

Cases that cite this headnote 

1101 Statutes 

~ 

A statute is ambiguous if it is capable of two 

reasonable and conflicting interpretations. 

Cases that cite this headnote 

Ill) Statutes 

"" 
If the language of a statute is susceptible to two 

constructions, one of which will carry out its 

purpose and another which will defeat it, the 

statute will receive the former construction. 

Cases that cite this headnote 

112.1 Statutes 

~ 

A court should not construe a statute in a manner 

that would lead to consequences that are absurd, 

inconvenient, or unjusl. 

Cases that cite this headnote 

1131 Statutes 
F 

A court should avoid an interpretation ofa statute 

that would render any portion of it meaningless 

or void. 

Cases that cite this headnote 

1141 Civil Rights 

~ 

The Human Rights Act is remedial legislation, 

which will be liberally construed to effectuate its 

purposes. S.H.A. 775 ILCS 5/1-102(A). 

(~ases that cite this headnote 

11 SJ Civil Rights 

~ 

Disability harassment is a cognizable civil rights 

violation under the Human Rights Act. S.H.A. 

775 ILCS 5/2-102(A). 

Cases that cite this headnote 

1161 Civil Rights 

""' 
To create a hostile work environment, the 

misconduct must be sufficiently severe or 

pervasive to alter the conditions of the victim's 

employment and create an abusive work 

environment; the work environment must be 

hostile or abusive to a reasonable person and the 

individual alleging sexual harassment must have 

actually perceived the environment to be hostile 

or abusive. 

Cases that cite this headnote 

1171 Civil Rights 

WESTlAW © 2016 Thomson Reuters. No claim to original U.S. Govemment Works. A5 2 



Rozsavolgyi v. City of Aurora, --- N.E.3d ---- (2016) 

2016IL App (2d) 150493 

A court examines all of the circumstances 

in determining whether an environment is 

hostile or abusive, including factors such as 

the frequency of the discriminatory conduct; 

its severity; whether it is physica11y threatening 

or humiliating, or a mere offensive utterance; 

and whether it unreasonably interferes with an 

employee's work performance. 

Cases that cite this headnote 

JI 81 Civil Rights 

\!=> 

A claim for failing to provide a reasonable 

accommodation for a disability is cognizable as 

a separate claim under the Human Rights Act. 

S.H.A. 775 JLCS 5/2-102(A). 

Cases that cite this headnote 

119) Administratiw Law and Procedure 

~ 

An agency may adopt a rule and regulate an 

activity only insomuch as a statute empowers the 

agency to do so. 

Cases that t.:itc this headnote 

1201 Administrati\'e Law and Procedure .,,, 
An administrative rule unauthorized by statute is 

invalid, and a court must strike it down. 

Cases that cite this headnote 

121.1 Statutes .,,, 
Where the legislature has charged an agency with 

administering and enforcing a statute, a court 

gives substantial weight and deference to its 

resolution of any ambiguities in the statute; this 

is so because the agency's interpretation flows 

directly from its expertise and experience with 

the statute that it administers and enforces. 

Cai-;cs that cite this headnote 

122) Statutes 

~ 

Where a statute is ambiguous, the court does 

not simply impose its own construction on the 

statute, as would be necessary in the absence 

of an administrative interpretation; rather, the 

question for the court is whether the agency's 

answer is based on a permissible construction of 

the statute. 

Cases that cite this headnote 

1231 Statutes 

A court will not substitute its own construction 

of a statutory provision for a reasonable 

interpretation adopted by the agency charged 

with the statute's administration. 

Cases that cite this headnote 

1241 Civil Rights 

Ii= 

Once a disabled employee requests an 

accommodation, it becomes the burden of the 

employer to show that there is no possible 

reasonable accommodation or that the employee 

would be unable to perform the job even with the 

accommodation. S.H.A. 775 ILCS 5/2-102(A ); 

56 Ill. Adm.Code 2500.40 . 

(~ases that cite this headnote 

1251 Civil Rights 

oil= 

The duty to accommodate docs not require an 

employer to reassign or transfer an employee 

whose disability precludes him or her from 

performing the employee's present position. 

S.H.A. 775 ILCS 5/2--102(A). 

('ases that cite this headnote 

1261 Civil nights 

4'= 

Administrative regulations imposing a duty on 

employers to reasonably accommodate disabled 
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emp1oyees are a valid exercise of agency's power 

to interpret the Human Rights Act. S.H.A. 775 

ILCS 5/2-102(A); 56111. Adm.Code 2500.40. 

Cases that cite this headnote 

1271 Civil Rights 

""' 
A plaintiff can prove discrimination under the 

Human Rights Act in one of two ways:( I) 

through direct evidence; or (2) through the 

McD01111ell-Do11glas indirect method of proof. 

S.H.A. 775 .ILCS 5i1-IOI et seq. 

Cases that cite 1his headnote 

1281 Civil Rights 

"" 
To indirectly establish discrimination under 

McDonnell-Douglas in a civil rights action, 

first, the plaintiff must establish a prima facie 

case of discrimination, which will give rise 

to a rebuttable presumption that the employer 

unlawfully discriminated, and to rebut the 

presumption, the employer must articulate a 

legitimate and nondiscriminatory reason for 

its action; if the employer meets its burden 

of production. the presumption of unlawful 

discrimination falls and the plaintiff must prove 

by a preponderance of the evidence that the 

employer's reason was simply a pretext for 

unlawful discrimination. S.H.A. 775 ILCS 511­

101 et seq. 

Cases that cite this headnote 

1291 Civil Rights 
p 

To directly prove discrimination in a civil rights 

action, the employee may present direct evidence 

of an employer's discriminatory intent or 

relevant circumstantial evidence, e.g., suspicious 

timing, ambiguous statements, treatment ofother 

employees in the protected class, pointing to a 

discriminatory reason for the employer's action; 

once the employee directly establishes that in 

making its decision the employer substantially 

relied on a prohibited factor, the burden ofproof, 

not merely of production, shifts to the employer 

to show that it would have made the same 

decision even if the prohibited factor had not 

been considered. S.H.A. 775 ILCS 5!1-101 et 

seq. 

Cases that cite this headnote 

1301 Civil Rights 

~ 

To establish a prima facie case of disability 

discrimination, as set forth in McDonnell 

Douglas, a plaintiff must demonstrate that: ( 1) he 

or she is disabled as defined in the Human Rights 

Act; (2) his or her disability is unrelated to the 

plaintiffs ability to perform the functions of the 

job he or she was hired to perform; and (3) an 

adverse job action was taken against the plaintiff 

because of the disability. S.H.A. 775 ILCS 5!2­

l 02(A ). 

Cases that cite this headnote 

1311 Civil Rights 

~ 

To prove a failure to accommodate a disability, 

a plaintiff must show that: (I) he or she is a 

qualified individual with a disability; (2) the 

employer was aware of the disability; and (3) the 

employer failed to reasonably accommodate the 

disability. S.H.A. 775 ILCS 5!2-102(A). 

Cases that cite this headnote 

1321 Civil Hights 

A '"disparate-treatment claim" of employment 

discrimination requires a showing that the 

employer simply treated some people less 

favorably than others because of their race, 

color, religion, sex, or national origin; under 

a "disparate-impact theory," there must be 

a showing of employment practices that are 

facially neutral in their treatment of different 

groups but that in fact fall more harshly on one 

group than another and cannot be justified by 

business necessity. 
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Cases lhat cite this headnote 

1331 Civil Rights 

Proof ofdiscriminatory motive is required under 

a disparate-treatment theory of employment 

discrimination, but not a disparate-impact 

theory. 

Cases that cite this headnote 

1341 Pleading 

The policy against multiple recoveries does not 

preclude a plaintiff from asserting alternative 

theories of recovery in separate counts of a 

complaint. 

Cases that cite this headnote 

1351 Civil Rights 

""" 
The standard of employer liability for coworker 

harassment applicable to sexual harassment is 

also applicable to disability harassment. S.H.A. 

775 ILCS 5/2-102(D). 

Cases that cite this headnote 

136] Civil Rights ... 
In the context of claims of sexual harassment, 

the Human Rights Act provides that, where 

the offending employee is nonmanagerial and 

nonsupervisory, the employer is liable for the 

sexual harassment only if it: (I) was aware of 

the conduct, and (2) failed to take corrective 

measures; however, if the offending employee 

is supervisory, regardless of whether he or she 

has aulhoi!iy to affect the terms and conditions 

of the complainant's employment, the employer 

is strictly liable for the sexual harassment, 

regardless of whether the employer knew of the 

conduct. S.H.A. 775 ILCS 5/2-102(D). 

Cases that cite this headnote 

1371 Civil Rights 

~ 

Under federal civil rights law, when the 

harassing employee is a coworker, the employer 

is liable under Title VII only if it was negligent in 

controlling working conditions. Title VII. Civil 

Rights Act of 1964, § 701 et seq., 42 U.S.C.A. § 

2000e el seq. 

Cases that cite this headnote 

1381 Civil Rights 

Under federal civil rights law, if the harassing 

employee was a supervisor and the harassment 

resulted in tangible employment action, the 

employer is strictly liable. Title VIL Civil Rights 

Act of 1964, § 70 I el seq., 42 U.S.C.A. § 2000e 

et seq. 

Cases that cite this headnote 

1391 Civil Rights 

~-

Under federal civil rights law, if the harassing 

employee was a supervisor, but the harassment 

did not result in tangible employment action, 

the employer may raise the Faragher-Ellerth 
affirmative defense that: (I) it exercised 

reasonable care to prevent and correct the 

harassment; and (2) the employee unreasonably 

failed to lake advantage of the preventive or 

corrective opportunities the employer provided. 

Title VIL Civil Rights Act of 1964, § 70 I el seq., 

42 U.S.C.A. § 2000e el seq. 

Cases that cite this headnote 

1401 Civil Rights 

~ 

Under federal law, a "supervisor" for purposes of 

vicarious liability under Title Vil is an employee 

who is empowered by the employer to lake 

tangible employment actions against the victim. 

· Title VII. Civil Rights Act of 1964, § 701 el seq., 

42 U.S.C.A. § 2000e et seq. 
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Cases that ciie this headnote 

1411 Civil Rights 

~ 

The employee bears the burden of proving 

awareness and failure to take corrective 

measures with respect to disability harassment 

claims brought against the employer based upon 

the conduct ofcoworkers. S.H.A. 775 lLCS 5/2­

l 02(A.D). 

Cases that cite this headnote 

142] Municipal Corporations 

""' 
The General Assembly is the ultimate 

authority in determining whether local units 

of government are immune from liability. Ill. 

Consl. 1970, art. 13, § 4. 

Cases that cite ihis headnote 

1431 Municipal Corporations 
p 

By providing immunity to local public entities 

and public employees under the Tort Immunity 

Act, the General Assembly sought to prevent 

public funds from being diverted from their 

intended purpose to the payment of damages 

claims. S.H.A. 745 ILCS 1011-101.l(a). 

Cases that cite this headnote. 

[44] Municipal Corporations 

®= 

The Tort Immunity Act does not create duties 

but, rather, merely codifies existing common­

law duties, to which the delineated immunities 

apply. S.H.A. 745 JLCS 1011-101. l(a). 

Cases that cite this headnote 

145] Municipal Corporations 

'"' 

The Tort Immunity Act adopts the general 

principle that local governmental units are liable 

in tort and other civil actions, but it limits this 

liability with an extensive list of immunities 

based on specific government functions. S.H.A. 

745 ILCS 10/1-101.l(a). 

Cases that cile this headnote 

1461 Municipal Corporations 

~ 

The Tort Immunity Act is in derogation of the 

common law and, therefore, must be strictly 

construed against the public entities involved. 

S.H.A. 745 JLCS 10/1-101.l(al. 

Cases that cite this headnote 

147[ Municipal Corporations 

"'" 
The Tort Immunity Act does not shield a public 

entity from a federal claim, such as a section 

I 983 claim, because the Supremacy Clause of 

the ·united States Constitution provides that 

federal laws are supreme to state laws. U.S.C.A. 

Const. Art. 6, cl. 2; 42 U.S.C.A. § 1983; S.H.A. 

745 ILCS 10/2-101. 

Cases that cite this headnote 

1481 Municipal Cor1>orations 

4'= 

The Tort Immunity Act encompasses 

constitutional claims, including those brought 

under the Human Rights Act. Ill. Const. art. I. 

s 19; S.H.A. 745 ILCS 10/2-JOJ; S.H.A. 775 

ILCS 5/1-101 el seq. 

Cases that cite this headnote 

1491 Municipal Corporations 

~ 

The Tort Immunity Act does not affect the right 

to obtain relief. other than damages, against a 

local public entity or public employee. S.H.A. 

745 lLCS 10/2-101. 

Cases that cite this headnote 
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150) Municipal Corporations 
(F 

The Tort Immunity Act generally does not 

exclude nontort actions. S.H.A. 745 ILCS 10/2­

101. 

Cases that cite this headnote 

Appeal from the Circuit Court of Kane County. No. 14-L­

49, TI10mas E. Mueller, Judge, Presiding. 

OPINION 

Justice JORGENSEN delivered the judgment of the court, 

with opinion: 

•t ii I Plaintiff, Patricia Rozsavolgyi, has a medical 

history of unipolar depression, anxiety, panic attacks, and 

partial hearing loss. Her employer of 20 years, the City of 

Aurora (the City), terminated plaintiffs employment after 

she made a statement to a coworker in which she used the 

word "idiots." Plaintiff sued the City, alleging violations of 

the Illinois Human Rights Act (Human Rights Act) (775 

ILCS 5/1-101 et seq. (West 2014)), including refusal to 

accommodate, disparate treatment, retaliation, and hostile 

work environment. Following several interlocutory trial court 
orders, the City petitioned for leave to appeal under lllinois 

Supreme Cou1t Rule 308 (eff.Feb.26, 2010) (permissive 

interlocutory appeals), asking that we answer the following 

certified questions: 

(1) Does section 2-102(A) of the Human Rights Act 

prohibit "disability harassment" as a civil rights violation? 

Alternatively, do counts I (refusal to accommodate) and 

IV (hostile work environment) ofplaintiffs complaint state 

cognizable civil rights violations under that section? 

(2) If section 2-102(A) permits a cause of action for 

disability harassment, does the provision in section 2­

!02(D) of the Human Rights Act "that an employer 

shall be held responsible for sexual harassment of the 

employer's employees by nonemployees or nonmanagerial 

and nonsupervisory employees only if the employer 

becomes aware of the conduct and fails to take reasonable 

corrective measures" (775 TLCS 5/2-102(D) (West 2014)) 

similarly apply to a cause of action for disability 

harassment brought under section 2-102(A)? If yes, does 

the employee or the employer bear the burden of alleging 

and proving that the employer: (a) is aware of the conduct 

by its nonmanagerial and nonsupervisory employees; and 

(b) fails to take reasonable corrective measures? If no, 

can an employer assert the Faragher-Ellerth 1 affirmative 

defense to a hostile-work-environment harassment claim 

brought under section 2-102(A)? 

(3) Does the Local Government and Governmental 

Employees Tort Immunity Act (Tort Immunity Act) (745 

ILCS 10/1-101 er seq. (West 2014)) apply to a civil action 

under the Human Rights Act where the plaintiff seeks 

damages, reasonable attorney fees, and costs? Ifyes, should 

this court modify, reject, or overrule its holdings, in People 

ex. rel. Birkett v. City o(Chimgo, 325 111.App.3<l 196. 202, 

259 Ill.Dec. 180. 758 N.E.2d 25 (2001 ), Firestone 1•. Fritz, 

119 lll.App.3<l 685. 689. 75 Ill.Dec. 83, 456 N.E.2d 904 

(1983), and Streeter v. County o(fVinnehago. 44 111.App.3d 

392, 394-95, 2111.Dec. 928, 357 N.E.2d 1371 (1976), that 

"the Tort Immunity Act applies only to tort actions and 

does not bar actions for constitutional violations" (Birkeu, 

325 Ill.App.3d at 202, 259 lll.Dec. 180. 758 N.E.2d 25)? 

ii 2 We granted the petition, and, for the reasons set forth 

herein, we answer the certified questions as follows: (I) 

section 2-102(A) of the Human Rights Act prohibits hostile­

work-environment disability harassment, and a reasonable­

accommodation claim may be brought as a separate claim 

under that provision; (2) section 2-102(D) of the Human 

Rights Act applies to hostile-work-environment disability­

harassment claims brought under section 2-102(A), and the 

employee always bears the ultimate burden of persuasion 

in such a case; and (3) the Tort Immunity Act applies to 

actions under the Human Rights Act; the City thus can assert 

immunity with respect to plaintiffs request for damages but 

not to her request for equitable relief; and we acknowledge 

that the supreme court has impliedly rejected our holdings that 

the Tort Immunity Act applies only to tort actions and does 

not apply to constitutional claims and, thus, we do not follow 

that precedent. 

ii 3 l. BACKGROUND 

ii 4 A. Plaintiffs Complaint 

*2 ii 5 Plaintiff sued the City on January 22, 2014. She had 

worked for the City from 1992 to July 13, 2012, most recently 
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as a property maintenance compliance officer (reporting to 

Dave Dykstra and Mark Anderson). Plaintiff alleged that she 

had a medical history of unipolar depression, anxiety, panic 

attacks, and partial hearing loss, which together constituted 

a "disability" under section 1-103(1) of the Human Rights 

Act (775 ILCS 5/1-103(1) (West 2014)). Her conditions did 

not prevent her from performing her job duties. However, 

when she was provoked, she was particularly likely to react 

strongly, though never in a physical manner. Plaintiff would 

speak loudly or in a fast-paced manner, especially when 
provoked or agitated. 

11 6 Plaintiff further alleged that she notified the City of her 

medical conditions, asking it to take them into consideration 

in her requests and attempts to maintain a reasonable 

and professional work environment. The City ..failed and 

refused to take any action." According to plaintiff, her 

coworkers engaged in an intentional pattern and practice to 

"agitate, embarrass, humiliate, degrade, harass, discriminate 

and provoke" her, creating a hostile and offensive work 

environment. This conduct included name-calling (e .g., 

cuckoo, Shutter's Island, prostitute, bitch, ignorant, nuts, 

crazy, weird, whacko ), notes, spitting on her car window, 

and creating false rumors. Plaintiff alleged that this was a 

purposeful effort to cause her emotional distress and agitate 

her. She also alleged that certain staff and coworkers falsely 

claimed that plaintiff was a physical threat even though she 

was not, and never had been, violent. 

~ 7 Plaintiff alleged that she repeatedly complained to the 

City (specifically, to Dykstra and Anderson) and her union 

representative, but they ..failed and refused to take any action" 

to stop the behavior. As a result, plaintiff sustained further 

emotional harm and aggravation of her medical conditions. 

Also, the behavior impacted her ability to concentrate 

at work. She suffered from depression, including fatigue, 

sadness, helplessness, irritability, restlessness, anxiety, sleep 

disorders, and body aches. 

~ 8 The City asked the union president to guarantee that 

plaintiff would not engage in physical violence in the 

workplace and the union responded that plaintiffs counselors 

and doctors did not deem her to be a physical threat but that 

the union could never guarantee that anyone would never 

commit an act of physical violence in the workplace. 

11 9 As of July 2012, a counselor had diagnosed plaintiff as 

being in the throes of depressive and panic disorders. On 

July 3, 2012, plaintiff made a statement to a coworker, using 

the word "idiots." The City then terminated her employment. 

Plaintiff alleged that other employees had used far worse 

words and had not been disciplined. She argued that, if the 

City had taken reasonable steps to prevent the harassment, 

she would not have been in a vulnerable position. Also, the 

City perceived plaintiff as being a risk or a threat to her 

coworkers and she was discriminated against based on this 

and her medical history. 

*3 ~ I 0 Plaintiffs four-count complaint alleged: (I) refusal 
to accommodate; (2) disparate treatment; (3) retaliation; 

and (4) hostile work environment. She sought back pay, 

front pay, the value of lost benefits, compensatory damages, 

reinstatement with full seniority, attorney fees, and the costs 

of her suit. 2 

~ 11 In answers to interrogatories, plaintiff responded that 

she never filed a harassment complaint pursuant to the 

City's anti-harassment policy 3 or initiated with the City1s 

human resources department a request tbr a reasonable 

accommodation under the City's reasonable-accommodations 

policy. 4 However, she stated that she made numerous oral 

complaints to the City about the harassment. In count I, she 

alleged that she reasonably communicated to the City that she 

was seeking an accommodation due to her medical conditions 

and that she made repeated requests to management to 

take action to stop the harassing and demeaning conduct. 

According to plaintiff, she and her union representative 

were told that plaintiff had to "Jive with it," "deal with it," 

and "ignore it." They were also told, "I don't think that's 

harassment" and "do what you gotta do." 

~ 12 B. The City's Answer and Atlirmative Defenses 

11 13 The City admitted that, prior to July 2012, it had 

received documentation that reflected that plaintiff had been 

diagnosed with unipolar depression, anxiety, panic attacks, 

and partial hearing Joss. However, it denied most ofplaintiff's 

allegations, including that her medical conditions constituted 

a disability or that they caused her difficulty at work. 

11 14 The City also raised several atlirmative defenses: 

(1) lack of subject matter jurisdiction (all counts); (2) the 

existence of a policy prohibiting discrimination, harassment, 

and retaliation on the basis of disability (per its collective 

bargaining agreement with the union and its employee 

handbook) and plaintiffs failure to pursue corrective 
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opportunities thereunder, to request an accommodation, or 

to report any harassment; and the lack of any harassment 

by any supervisory or managerial employee, and the City's 

lack of knowledge about any harassment by nonsupervisory, 

nonmanagerial coworkers (counts 1 and JV); (3) supervisory 

immunity under section 3-108 of the Tort Immunity Act 

(745 lLCS 10/3-108 (West 2014)) (counts I and IV); (4) 

discretionary immunity under section 2-201 of the Tort 

Immunity Act (745 ILCS 10/2-201 (West 2014)) (counts I 

and IV); (5) plaintiffs injuries were caused by the adoption 

of, or failure to adopt, an enactment under section 2-103 of 

the Tort Immunity Act (745 ILCS 10/2-103 (West 2014)) 

(all counts); and (6) preemption by the Illinois Workers' 

Compensation Act (820 ILCS 305/5(a) (West 2014) (counts 

I and JV). The City asked that the court strike and/or dismiss 

the counts in plaintiffs complaint. 

~ 15 B. Trial Court Orders 

if 16 On October 1 7, 2014. the trial court struck and dismissed 

counts I and JV of plaintiffs complaint, finding that disability 

harassment (as opposed to disability discrimination ) was 

not a civil rights violation under the Human Rights Act. 

On January 23, 2015, however, the court granted plaintiffs 

motion to reconsider, reinstated counts I and IV, and gave 

the City leave to file amended affirmative defenses. On 

April 22, 2015, the trial court denied plaintiffs motion to 

strike the City's first and second affirmative defenses (subject 

matter jurisdiction and existence of employer policy), but 

granted the motion to strike the third, fourth, fifth, and sixth 

affirmative defenses (raising the tort immunity and workers' 

compensation statutes). 

*4 ir 17 On April 29, 2015, the court entered an order 

finding that its aforementioned interlocutory orders involved 

questions of law as to which there were substantial grounds 

for difference of opinion and that an immediate appeal from 

said orders may materially advance the ultimate termination 

of the litigation. 111. S.Ct. R. 308 ( eff .Jan. I, 2015). It certified 

the questions noted above. 

ii I 8 On June 23, 2015, we granted the City's petition for leave 

to appeal. 5 

if 19 II. ANALYSIS 

·---·--·--~-----------

if 20 A. Standard of Review 

[II 121 )3) ir 21 An interlocutory appeal pursuant to Rule 

308 is ordinarily limited to the question certified by the trial 

court, which, because it must be a question oflaw, is reviewed 

de novo. Thon1pson \'. Gordon, 221 Ill.2d 414, 426, 303 

Ill.Dec. 806, R51N.E.2d1231 e006). Similarly, we review 

de nova statutory construction issues (Boaden \'. Deparllnent 

of Law Enforcement, I 71 lll.2d 230. 237, 215111.Dec. 664, 

664 N.E.2d 61 (1996)), and the question whether a pleading is 

substantially insufficient in law (Pon'e/11'. American Serl'ice 

!nsura11cc Co .. 2014 lL App (Isl) 123643, 1113. 379 Ill.Dec. 

585, 7 N.E.3d 11). 

ii 22 B. Principles of Statutory Construction 

141 151 161 171 181 ~ 23 Our primary objective in 

construing a statute is to ascertain and give effect to the 

legislature's intent. .flvfidA1nericu Bank, r-ss v. C~harter One 

Bank. FSB. 232 Ill.2d 560, 565. 329 Ill.Dec. I. 905 N.E.2d 

839 (2009). The plain language of a statute is the most 

reliable indication of legislative intent. /JeLuna v. 1311rciaga, 

223 Ill.2d 49, 59, 306 Ill.Dec. 136, 857 N.E.2d 229 (2006). 

"[W]hen the language ofthe statute is clear, it must be applied 

as written without resort to aids or tools of interpretation ." 

Jd The statute should be read as a whole and construed 

"so that no term is rendered superfluous or meaningless." 

Jn re Marriage of Kates. 198 lll.2d 156, 163, 260 Ill.Dec. 

309. 761 N.E.2d 153 (2001). We do not depart from the 

plain language of a statute by reading into it exceptions, 

]imitations, or conditions that conflict with the legislative 

intent. 1-Jarrison\'ille .TelejJhone c~o. V. Illinois c:o1nn1erce 

Comm'n. 212 lll.2d 237, 251, 288 Ill.Dec. 121. 817 N.E.2d 

479 (2004). 

191 [IOI 1111 1121 1131 ~ 24 If the words used in a 

statute are ambiguous or if the meaning is unclear, a court 

may consider the legislative history as an aid to construction. 

Armstrong v. Hedlund Corp., 316 Jll.App.3d 1097, 1.I06, 

250 Ill.Dec. 199, 738 N.E.2d 163 (2000). A statute is 

ambiguous if it is capable of two reasonable and conflicting 

interpretations. Tri-State (:'oach Lin<!s, Inc. v. Afetro1uJ/itan 

Pier & Exposition Aullioritv, 315 lll.App.3d 179. 190. 247 

Ill.Dec. 805, 732 N.E.2d 1137 (2000). Our supreme court has 

instructed that, "[i]f the language of a statute is susceptible 

to two constructions, one of which will carry out its purpose 

and another which will defeat it, the statute will receive the 
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fonner construction.'' /farvel v. Ci~v o_( Johnston C'ity, 146 

Ill.2d 277, 284. 166 Ill.Dec. 888, 586 N.E.2d 1217 (1992). 

A court should not construe a statute in a manner that would 

lead to consequences that are absurd, inconvenient, or unjust. 

McMahan 1·. l11dustrial Comm'n, 183 lll.2<l 499. 513-14, 234 

Ill.Dec. 205. 702 N.E.2d 545 (1998). Further, a court should 

avoid an interpretation of a statute that would render any 

portion of it meaningless or void. Mc1Vl11nee v. Federated 

Equipmem & S1qJplv Co., 181 lll.2d 415, 422, 229 Ill.Dec. 

946.692N.E.2d 1157(1998). 

~ 25 C. Human Rights Act Framework 

*5 1141 ~ 26 The Human Rights Act expressly implements 

the guarantees provided by article 1, sections 17, 18, and 19, 

of the Illinois Constitution (Ill. Const.I 970, ai1. 1, §§ 17, 18, 

19). 775 lLCS 5/l-102(F) (West 2014). The statute provides 

a comprehensive scheme to "secure for all individuals 

within Illinois the freedom from discrimination against any 

individual because of his or her race. color, religion, sex, 

national origin, ancestry, age, order of protection status, 

marital status, physical or n1ental disability, military status, 

sexual orientation, pregnancy, or unfavorable discharge from 

military service in connection "H'ith employment, real estate 

trdnsactions, access to financial credit, and the availability 

of public accommodations." (Emphases added.) 775 ILCS 

5/l-I02(A) (West 2014). The Human Rights Act is remedial 

legislation. Arli11gton F'ark Race li-ack c:orp. v. lh11na11 

Rights Con11n'11, 199 111.App.3<l 698. 703, 145 Jll.Dcc. 747. 

557 N.E.2d 517 (1990). Accordingly, we liberally construe it 

lo effectuate its purposes. id. 

~ 27 Sections 2-102 and 6-101 of the Human Rights Act set 

forth what constitute civil rights violations in employment. 

Section 2-102(A) provides that it is a civil rights violation 

"(f]or any employer to refuse to hire, to segregate, or to 

act with respect to recruitment, hiring, promotion, renewal 

of employment, selection for training or apprenticeship, 

discharge, discipline, tenure or terms, privileges or conditions 

of employment on the basis of unlawful discrimination 

or citizenship status." (Emphases added.) 775 JLCS 5/2­

102(A) (West 2014). Other subsections of section 2-102 

prohibit: employers' restrictions on use of a language in 

communications unrelated to the employee's duties (775 

ILCS 5/2-102(A-5) (West 2014)), employment agency 

discrimination (775 ILCS 5/2-102(B) (West 2014)), labor 

organization discrimination (775 ILCS 5/2-102(Cl (West 

2014)), sexual harassment by various entities/persons, 

including employers and employees (775 ILCS 5/2-102(D) 

(West 2014)), public employers' restrictions on employees' 

practice of their religious beliefs (775 .ILCS 5i2-102(E) 

(West 2014)), age discrimination by employers or labor 

organizations with respect to selection for or conduct of 

apprenticeship or training programs (775 ILCS 5/2-102(F) 

(West 2014)); certain immigration-related practices (775 

JLCS 5/2-102(G) (West 2014)); pregnancy discrimination 

and refusals of pregnancy-related requests for reasonable 

accommodations (775 ILCS 5/2-102(1), (J) (West 2014)); 

and the failure to post notices concerning employees' rights 

under the statute (775 ILCS 5/2-102(K) (West 2014)). The 

statute also prohibits retaliation against a person because he or 

she has opposed, inter alia, unlawful discrimination or sexual 

harassment, because he or she has filed a charge, or because 

he or she has requested a reasonable accommodation. 775 

JLCS 5/6-IOl(Al (West 2014). 

i128 "Unlawful discrimination" is defined as "discrimination 

against a person because of his or her race, color, 

religion, national origin, ancestry, age, sex, marital status, 

order of protection status, disability, military status, 

sexual orientation, pregnancy, or unfavorable discharge 

from mi1itary service as those tenns are defined in this 

Section." (Emphasis added.) 775 JLCS 5/l-103(Q) (West 

2014). "Disability," in turn, is defined, in part, as "a 

determinable physical or mental characteristic of a person 

* * * which may result from disease, injury, congenital 

condition of birth or functional disorder" and ''is unrelated to 

the person's ability to perform the duties of a particular job or 

position." 775 JLCS 5/1-103(1)(1) (West 2014). 

*6 ~ 29 The term "harassment" explicitly appears in the 

Human Rights Act in the employment context only with 

respect to "sexual harassment," which is defined as "any 

unwelcome sexual advances or requests for sexual favors 

or any conduct of a sexual nature when (I) submission 

to such conduct is made either explicitly or implicitly 

a term or condition of an individual's employment, (2) 

submission to or rejection of such conduct by an individual 

is used as the basis for employment decisions affecting 

such individual, or (3) such conduct has the purpose or 

effect of substantially interfering with an individual's work 

performance or creating an intin1idating, hostile or offensive 

working environment." (Emphasis added.) 775 ILCS 5/2­

IOl(E) (West 2014). Similarly, the term "hostile oroffensive 

working environment" explicitly appears only in this 

context. The Human Rights Act explicitly prohibits sexual 

harassment. ll provides that it is a civil rights violation "(f]or 
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any employer, employee, agent ofany employer, employment 

agency or labor organization to engage in sexual harassment; 

provided, that an employer shall be responsible for sexual 

harassment of the employer's employees by nonemployees 

or nonmanagerial and nonsupervisory employees only if 
the employer becomes a\\'are of the conduct and fails to 
take reasonable corrective measures." 775 lLCS 5/2-102(D) 

(West 2014); see also Sanga11u>11 County Sheriffs Departn1enl 

v. Human Rights Con11n'11, 233 lll.2d 125, 138--41. 330 

111.Dcc. 187, 90~ N.E.2J 39 (2009) (employers are strictly 

liable for sexual harassment by supervisory employees, even 

where the supervisory worker has no authority to affect 
the terms and conditions of the complaining employee's 

employment and regardless of whether the employer was 

aware of the harassment or took measures to correct it). 

1130 D. First Certified Question 

1131 The first certified question asks: "Does section 2-102(A) 
of the Human Rights Act prohibit 'disability harassment' as 

a civil rights violation? Alternatively, do counts I and JV of 

plaintiffs complaint state cogniz.able civil rights violations 

under that section?" For clarity and to more accurately reflect 

the parties' arguments. we address whether the following 
claims are cognizable under the statute: (I) hostile-work­

environment disability harassment (count IV); and (2) refusal 

to provide reasonable accommodation (count I). 

1132(1) Hostile-Work-Environment Disability Harassment 

1151 11 33 In count IV, plaintiff alleged that the City 

violated her civil rights by failing to take actions to stop 

the harassment/hostile work environment based upon her 

disability. This claim relies on section 2-102(A). 

~ 34 As noted above, although the Human Rights Act 

explicitly references disability discrimination (in section 2­
l 02(A)), it does not, with respect to employment, explicitly 

refer to disability harassment. Rather, it explicitly makes only 

sexual harassment a civil rights violation. 775 ILCS 5/2­

l 02(D) (West 2014); see also 775 ILCS 5/5A-102 (Wesi 

2014) (prohibiting sexual harassment in education, but not 

referring to disability harassment in that context). 6 Also, 

in the statute's declaration of policy, the General Assembly 

explicitly recognized the public policies to secure freedom 

from unlawful discrimination (in section l-102(A)) and, 

separately, freedom from sexual harassment in employment 

and education (in section 1-102(8)). 7 

*7 11 35 The City contends that the Human Rights Act 

unambiguously reflects that discrimination and (only sexual) 
harassment are separate and distinct civil rights violations. 

It further asserts that, had the General Assembly intended 

to prohibit a hostile work environment based on disability 

(i.e.. disability harassment), it would have done so by making 

disability harassment a separate civil rights violation, just 

as it did for sexual harassment. (In 1983, the General 

Assembly amended the Human Rights Act to add a provision 

addressing ..sexual harassment" under sections 2-102( D) 
(in employment) and 5A-102(A) (in education). Pub. Act 

83-89 (eff. Jan. I, 1984 (amending section 2-102); Pub. 

Act 83-91 (eff.Jan.I, 1984) (amending section 5A-102).) 

Alternatively, the City contends that the General Assembly 

could have amended section 2-102(A) to expressly clarify 

that unlawful discrimination includes harassment/hostile 

work environment, but it did not do so. 

11 36 Pointing to foreign authority, the City contends that 
there is a well-recognized distinction between discrimination 

and harassment. See Roby v. lvfcKesson Corp .. 47 Cal.4th 

686. IO I Cal.Rptdd 773, 219 P.3d 749. 762 (Cal.2009) 

(noting the distinction in California's civil rights statute; 
discrimination involves explicit changes in the tenns, 

conditions, or privileges of employment--changes involving 

official action taken by the employer; harassment. in 

contrast, focuses on situations where the workplace's social 

environment becomes intolerable because the harassment 

communicates an offensive message to the harassed 

employee). 

~ 37 Plaintiff and the Department respond that a disability 

harassment claim is legally cognizable as a civil rights 

violation under the "tenns, privileges or conditions of 

employment" prong of section 2-I02(A) of the Human 

Rights Act. In support, they point to: (I) case law that 

recognized harassment/hostile work environment claims 

before the enactment of section 2-102(D); (2) Commission 

interpretations; and (3) longstanding case law addressing 

racial harassment claims (which they note would not 

constitute viable civil rights violations if the City's argument 

were correct). 

11 38 We tum first lo the cases upon which plaintiff and 

the Department rely. In Old Be11 Coal Co. v. Human Rights 

Comm'n. 150 lll.App.3d 304. 309, 103 Ill.Dec. 603, 501 
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N.E.2d 920 ( 1987), the Fifth District held that, even before 

the 1983 amendment that added section 2-102(D) to the 

Human Rights Act, the statute prohibited sexual harassment 

as a form of sex discri111ination. It noted that, although 

a statutory amendment creates a presumption that the 

legislature intended to change the law, the presumption may 

be rebutted by demonstrating that the amendment reflects the 

legislature's intent to clarijj' the law as it previously existed. 

Id at 306, 103 Ill.Dec. 603, 50 I N.E.2d 920. After concluding 

that the statute was subject to differing interpretations, the 

court determined that the presumption was rebutted because: 

(I) the legislative history reflected that both proponents and 

opponents of the amendment considered sexual harassment 

to be a fonn of sex discrimination and that an amendment 

was necessary to clari[v the prohibition; (2) federal decisions 

interpreting Title VII, although considering a statute that did 

not contain a separate amendment specifically addressing 

sexual harassment, did "not dissuade" the court from finding 

support therein in the cases' rationale that "terms, conditions, 

or privileges of employment" is an expansive concept 

that includes sexual harassment; (3) the Commission's 

interpretation of the statute, under which it considered sexual 

harassment allegations prior to the amendment, should be 

accorded significance; and (4) the interpretation of sexual 

harassment as a fonn of sex discrimination with respect to 

the "terms, privileges or conditions of employment" (775 

JLCS 5/2-102(A) (West 2014)) was consistent with the 

Human Rights Act's purpose to secure freedom from sex 

discrimination in connection with employment. Old Ben 

Coal. 150 111.App.3d 304 at 308-09, I03 Ill.Dec. 603. 50 I 

N.E.2d 920; see also Board ofJJirectors, c;reen ffills Coun11:i1 

Club v. Human Rigl11s Comm'n. 162 lll.App.3d 216, 221. 113 

Ill.Dec. 216, 514 N.E.2d 1227 (1987) (Fifth District, relying 

on Old Ben Coal, further held that, prior to effective date of 

section 2-102(])), employers were strictly liable for sexual 

harassment by supervisory personnel regardless of whether 

they knew of such conduct). 

*8 1161 117] if 39 Similarly, in Village ofBellwood Board 
of Fire &_ Police Comn1issio11ers v. llun1an Rights Cnmn1'11, 

184 lll.App.3d 339, 351, 133 Ill.Dec. 810. 541 N.E.2d 

1248 (1989), the First District upheld the Commission's 

determination that a racially charged atmosphere in a 

police department ''amounted to racial harassment, and 

thus, constituted discrimination based on race within the 

meaning of the [Human Rights Act]." (Racial harassment, 

like disability harassment, is not explicitly addressed in 

the statute.) Noting that the former employee had been 

continuously subjected to racially derogatory comments and 

that his supervisors were aware ofthe problem but did nothing 

to correct it, the court noted that "this is exactly the type 

of racial harassment which the [Human Rights Act] seeks 

to prevent." Id al 350-51, 133 Jll.Dcc. 810. 541 N.E.2d 

1248 (further noting that racial harassment involves more 

than a few isolated incidents of harassment; it must be 

severe and pervasive 8 
); see also /SS lnternalio11a/ Service 

Syste111. Inc. v. Hun1an Rights ['lnnn1'n, 272 lll.App.3d 969, 

975. 209 Ill.Dec. 414, 651 N.E.2d 592 (1995) (assessing 

national origin harassment allegations as discrimination 

claim under section 2-102(AJ); Hautpave, Ill. Hum. Rts. 

Comm'n Rep.1980SF0097 (Jan. 6, 1984) (assessing racial 

discrimination in the fonn of racial harassment); Korshak, 

Jll. Hum. Rts. Comm'n Rep.1980CFl267 (June 11, 1982) 

(religious harassment constitutes discrimination on basis of 

religion). 

ii 40 In response, the City contends that Old Ben Coal 
was overruled sub silentio by two subsequent supreme 

court decisions: Board o.f' Trus1ees of Southern Illinois 

Universi(l/ v. Depart111ent oj· Hun1an Rights. 159 lll.2d 206. 

213, 201 Ill.Dec. 96. 636 N.E.2d 528 (1994) (assessing 

whether an academic program at a public institution of 

higher learning constitutes a public place of accommodation 

such that Co1n1nissiun had jurisdiction to hear discrimination 

complaint, and holding that it did not; court noted that its 

conclusion was bolstered by the 1983 enactment of section 

SA-102, which conferred on the Department jurisdiction over 

sexual harassment in higher education; addition ofarticle SA 

reflected the legislature's understanding that, until its passage, 

Department had no jurisdiction over institutions of higher 

education; thus, since 1983, Department had jurisdiction over 

higher education, but only as to a "very distinct" type of 

claim: sexual harassment), and Sanga1no11 Coun~v. 233 Jll.2d 

at 138-41, 330 Ill.Dec. 187, 908 N.E.2d 39 (based on its 

finding that statute was unambiguous and consideration ofthe 

public policy reasons supporting employer liability, holding 

that an employer is strictly liable under section 2-102(D) 

for hostile-environment sexual harassment by its supervisory 

employee, even where that employee has no authority to 

affect the terms and conditions of the complaining employee's 

employment and regardless of whether the employer was 

aware of the harassment or took measures to correct it; 

rejecting suggestion to look to federal case law, which 

uses a narrow definition of a supervisor). However, we 

find these cases inopposite. Board of Trustees addressed 

the Department's jurisdiction to hear racial discrimination 

claims against a public university and whether a public 

university was subject to the statute. The court, in dicta, 
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stated that its conclusion that academic programs were 

not "accommodations" under the statute was "bolstered" 

by the 1983 amendment that specifically conferred on the 

Department jurisdiction over claims of sexual harassment in 

higher education, but the court did not address whether sexual 

harassment was a civil rights violation before the amendment. 

Board ol Trustees. 159 lll.2<l at 213, 201 Ill.Dec. 96. 636 

N.E.2d 528. As the Department notes, the question in Board 

o/Tntstees was who was subject to the Human Rights Act, not 

what was prohibited by it. Further, the question whether racial 

harassment claims were cognizable under the statute was not 

before the court. Similarly, Sangamon County provides no 

guidance here because it did not address the issue in this case; 

it involved discrimination by a supervisory employee, which 

is not at issue here. Sanga1non (~nun~v. 233 Ill.2d at 138-41, 

330111.Dec. 187. 908 N.E.2d 39. 

*9 11 41 The City contends that. unlike Title VII, which 

does not expressly distinguish between harassment and 

discrimination, the General Assembly's 1983 amendment 

reflects its intent to create a separate and distinct cause 

of action only for sexual harassment and to expand 

the scope of an employer's liability for a supervisor's 

harassment by imposing strict liability for any supervisory 

sexual harassment, without regard to whether it culminates 

in tangible employment action or the supervisor has 

authority over the victim's terms, privileges, or conditions of 

employment. The City also urges that the decision to expand 

beyond sexual harassment the Human Rights Act's protection 

against harassment in the workplace rests with the legislative 

branch, not the judicial branch. 

~ 42 We reject the City's arguments. We find the 

statute ambiguous. The ambiguity stems from the statute's 

prohibition in section 2-102(A) of unlawful discrimination 

with respect to the terms, privileges, or conditions of 

employment, which can reasonably be read to include 

harassment on the basis of an enumerated characteristic. 

1ndeed, in Old Ben Coal, the Fifth District held as much 

with respect to sexual harassment prior to the legislature's 

enactment ofsection 2-102(D). Old Ben Coal, 150 111.App.3d 

at 309, 103 Ill.Dec. 603, 501 N.E.2d 920. Also, the statute 

does not explicitly state that sexual harassment is the only 

type of harassment that constitutes a civil rights violation. 

However, another reading of the Human Rights Act is that 

the enactment of section 2-102([)) effectuated a change of 

existing law to add sexual harassment as an additional civil 

rights violation, to the (implicit) exclusion of other types of 

harassment. 

1143 Having determined that the statute is ambiguous, we turn 

to statutory-construction aids. In our view, they support an 

expansive reading of section 2-102(A), such as the approach 

taken in Old Ben Coal, and lead to the conclusion that 

disability harassment is a cognizable civil rights violation 

under section 2-102(A). 

~ 44 First, we consider the Human Rights Act's purposes. 

One of them is to "secure for all individuals * * * the 

freedom from discrimination against any individual because 

of his or her * * * physical or n1ental disability * * * in 

connection with employment." 775 lLCS 5il-102(A) (West 

2014). It also implements several constitutional guarantees, 

including section 19 of article I, which provides: "All persons 

with a physical or mental handicap * * * shall be free from 

discrimination unrelated to ability in the hiring and promotion 

practices of an employer" (Ill. Const.1970. an. I. ~ 19). 775 

ILCS 5/2-102(F) (West 2014). Reading section 2-102(A) 

to prohibit disability harassment undoubtedly compons with 

these purposes. 

1 45 Turning to a second statutory-construction aid, the type 

of legislation, we note that the Human Rights Act constitutes 

remedial legislation, which is liberally construed to effectuate 

its purposes. Arlington Park Race frack, 199 lll.App.3d al 

703, 145 Ill.Dee. 747, 557 N.E.2d 517. Broadly construing 

the phrdse "tenns, privileges or conditions of employment" 

in section 2-102(A) to prohibit a hostile work environment 

based on disability is clearly consistent with the statute's 

purpose to effectuate the right of every disabled person to 

be free from workplace discrimination. We find additional 

support for this conclusion in the fact that the Commission, 

which, jointly with the Department, is the agency charged 

with enforcing the Human Rights Act (l3oade11 v. J)eparnnent 

o( Law Enforcemmt, 171 lll.2d 230, 261. 215 Ill.Dec. 

664, 664 N.E.2d 61 (1996)), has defined harassment "as 

any form of behavior which makes a working environment 

so hostile and abusive that it constitutes a different term 

and condition of employment based on a discriminatory 

factor." Hines, Ill. Hum. Rts. Comm'n Rep.1988CN0644, at 

*3 (May 28, 1996) (finding that the employee established 

verbal harassment on the basis of race). The Co1nmission 

has also noted in its decisions that, though there is no 

case law on the issue of disability harassment, '"there is 

no logical reason why the [Human Rights] Act should 

tolerate workplace harassment based on a handicap when it 

does not tolerate harassment based on any other protected 

classification. [Citation.] Therefore, Complainant's handicap 
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harassment claims should be analyzed in the same manner 

as the racial and gender harassment claims." Gonzalez, lll. 

Hum. Rts. Comm'n Rep.2006CF2012, at *8 (Aug. 23, 2010); 

see also 56 Ill. Adm.Code 5220. 900 I 1986) (proscribing 

national origin harassment). We place significant weight on 

these interpretations. See IYanless r. Hun1an .Rights (,'01nn1'n. 

296 Ill.App.3d 401, 403, 230 lll.Dec. 1011, 695 N.E.2d 501 

( 1998) (Commission's interpretation ofthe Human Rights Act 
is "accorded substantial weight and deference" by reviewing 

courts because its interpretation "flows directly from its 

expertise and experience with the statute that it administers 

and enforces"). 

*I0 ii 46 Furthermore, we note that federal law, which 

we routinely consult and rely upon in this area (see Valh:v 

;\1ould & Iron c·o. i·. Illinois Hu1na11 Rights Co1nn1'n. 133 

lll.App.3d 273. 279, 88 Ill.Dec. 134. 478 N.E.2d 449 (1985)), 

has been interpreted in a similar fashion. In ."'-1eritor Savings 

Bank, 477 U.S. at 66, the Supreme Court held that the 

creation of a hostile work environment through harassment 

is a form of proscribed discrilnination under Title VU. 

The Court determined that the phrase "terms, conditions, or 

privileges of employment," which appears in both Title Vil 

and the Human Rights Act, reflects a legislative intent to 

encompass the full spectrum of discriminatory treatment in 

employment. Id. at 64. It also noted that EEOC guidelines, 

which it found instructive, defined sexual harassment as a 

form of sex discrimination. id at 65. The Court further noted 

that the guidelines had drawn on case law that held that 

Title Vil hostile-work-environment claims could be brought 

in the contexts of race, religion, and national origin; thus, 

reading the statute to proscribe a hostile environment based 

on discriminatory sexual harassment was consistent with the 

case law. l<I at 66. 9 

ii 47 We reject the City's argument that Title Vil case law 

is unhelpful because that statute does not explicitly and 

separately address sexual harassment, as the Human Rights 

Act does. This argument is unavailing because the Title Vil 

case law interprets the phrase "tenns. privileges or conditions 

ofemployment," which, again, is also contained in section 2­

l 02(A) of the Human Rights Act. 

~ 48 The third statutory-construction aid we tum to is 

legislative history. The legislative history of section 2­

102(D) reflects that the provision was added to the statute 

to c/ar~fy existing practices and to narrowly expand the 

available protections (the latter with respect to same-sex 

harassment and male victims, which are not alleged here). 

It clearly did not effect a change in the law by creating 

a new cause of action. See Old Ben Coal. 150 111.App.3d 

at 307, 103 Ill.Dec. 603, 501 N.E.2d 920 (coming to the 

same conclusion: "both proponents and opponents of the 

amendment considered sexual harassment to be prohibited by 

the * * * Human Rights Act as a form of sex discrimination 

and that the amendment was needed only to clarify this 

proscription" (emphasis added)). During the House debates, 

the sponsor, Representative Currie, responded as follows to 

the question whether sexual harassment cases had "currently" 

been considered sex discrimination cases by the Department 

and the Commission: 

"Presently, the [Department] understands that it may 

interpret its authority to deal with sex discrimination to 

include instances of sex harassment. The [Department] 

supports this Bill, as does the Commission, on the grounds 
that there is some ambiguity in that decision. It's based 

on council's opinion. Councils can change. Only through 

that opinion is the Department able to establish rules and 

regulations. It would become much clearer if we were to 

establish this program in the state statutes themselves. In 

addition, same sex harassment or harassment when the 

victim is a male can clearly not be covered under an 

interpretation of sex discrimination prohibition which the 

Department presently uses for these cases." (Emphasis 

added.) 83d 111. Gen. Assem., House Proceedings, Mar. 23, 

1983, at 55 (statements of Representative Currie). 

*11 Later in the proceedings, she stated that the Department 

took the position that passage of the amendment would 

"clarify and specify its authority." (Emphasis added.) Id. 

at 56, 103 .Ill.Dec. 603, 501 N.E.2d 920. Furthermore, 

Representative Mays, an opponent, related a conversation 

with a Department representative who was asked if a case 

had ever come before the Commission that the Department 

refused to handle; Mays related that the Department 

responded to that in the negative but that the Department 

surmised that, as to an employer who harassed both male 

and female employees, a claim could not be brought as 

discrimination. id. at 56-57, 103 111.Dec. 603, 501 N.E.2d 

920. These excerpts reflect that the enactment of section 2­

102(D) was a clarification of the law with respect to the issue 

before us. 

ii 49 The City points to the legislative history of article 

SA of the Human Rights Act, which addresses elementary, 

secondary, and higher education. During the House debates 

on section 5A-l 02, which prohibits sexual harassment in 

education, Representative Koehler stated: 
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"[This amendment] amends the Illinois Human Rights 

Act to include sexual harassment in higher education as 

a civil rights violation. Under the Human Rights Act, 

discri1nination on the basis ofsex already constitutes a civil 

rights violation. However, it is important to point out that 

there is a distinct difference between sex discrimination, 

which deals with prejudice [,] and sexual harassment, 

which deals with a hostile environment and repeated 

torment." 83d Ill. Gen. Assem .. House Proceedings, May 

5, 1983, al 33-34 (statements of Representative Koehler). 

Although the statement appears to somewhat conflict with the 

legislative history ofscction 2-102(D), we do not place much 

weight on it, because it addresses a different section of the 

statute than the one at issue here and does not specifically 

address whether harassment claims were already being heard 

under article 5A, as sexual-harassment employment claims 

were. 

ii 50 In summary, we conclude that the presumption that 

the 1983 amendment changed the law has been rebutted. 

We further hold that section 2-102(A) prohibits disability 

harassment. Accordingly, we answer the first part of the first 

certified question in the affirmative. 

ii 5 I (2) Reasonable Accommodation 

J18J ii 52 In count I, plaintiff alleged that the City 

violated her civil rights by failing lo provide a reasonable 

accommodation for her disability after she asked it lo take 

appropriate action to stop her nonsupervisory coworkers' 

harassment. This part of the first certified question asks if 

such a claim is cognizable under section 2-102(A) of the 

Human Rights Act. The City argues that: (I) the Human 

Rights Act does not expressly impose such a duty on 

employers and should not be read to do so; and (2) a failure 

to provide a reasonable accommodation should be part of a 

prima}Ocie case for unlawful disability discrimination, not a 

separate and distinct civil rights violation. For the following 

reasons, we conclude that a reasonable-accommodation claim 

is cognizable as a separate claim under section 2-102(A). 

to do so. [Citation.] An administrative rule unauthorized by 

statute is invalid, and we must strike it down." lllinois .81.!ll 

Telephone (:o. v. llli11ois (:onunerce ('01111n'11. 362 111..App.3d 

652. 656, 298 Ill.Dec. 591, 840 N.E.2d 704 (2005); see 

775 ILCS 5!8-102(E) (West 2014). Where the legislature 

has charged an agency with administering and enforcing 

a statute, we " 'give substantial weight and deference' " 

to its resolution of any ambiguities in the statute. Illinois 

Bell Telephone Co .. 362111.App.3d al 656, 298 Ill.Dec. 591, 

840 N.E.2d 704 (quoting lllinois Consolidated Teleplwne 

c·o. l'. Illinois C'o1111ru:n..:e C.'uu11n'11, 95 Ill.2<l 142, 152, 69 

Ill.Dec. 78. 447 N.E.2d 295 (1983)). This is so because the 

agency's interpretation "flows directly from its expertise and 

experience with the statute that it administers and enforces." 

Wanless, 296111.App.3dat403. 230 Ill.Dec. 1011, 695 N.E.2d 

50 I. Where a statute is ambiguous, "the court does not simply 

impose its own construction on the statute, as would be 
necessary in the absence of an administrative interpretation. 

Rather,** *the question for the court is whether the agency's 

answer is based on a permissible construction of the statute." 

Chevron, U.S.A .. Inc. E 1Vatural Resources Defe11se Council, 

inc.. 467 U.S. 837. 843, 104 S.Ct. 2778, 81 L.Ed.2d 694 

( 1984 ). "A court will not substitute its own construction of a 

statutory provision for a reasonable interpretation adopted by 

the agency charged with the statute's administration." (.'hurch 

v. State, 164 lll.2d 153, 162, 207 Ill.Dec. 6, 646 N.E.2d 572 

(l 995). 

ii 54(i) Duty lo Provide a Reasonable Accommodation 

1241 1251 J26J 11 55 The duty to reasonably 

accommodate disabled employees is explicitly imposed 

only by administrative regulation. By joint rule, the 

Commission and the Department require that employers 

provide reasonable accommodations for "known physical or 

mental limitations of otherwise qualified disabled applicants 

or employees," unless the accommodations are prohibitively 

expensive or would unduly disrupt ordinary business conduct. 

56 Ill. Adm.Code 2500.40(a) (2009). The employee seeking 

an accommodation has the burden lo apprise the employer 

of his or her condition and submit any necessary medical 

documentation. 56 lll. Adm.Code 2500.40(c) (2009); see 

*12 119] 1201 J2IJ 1153 Preliminarily, J'Jso Truger v. Department (!/Human Rights. 293 Ill.App.3d 1221 1231 
· h th H R. h A · d' I 851, 861. 228 Ill.Dec. 232. 688 N.E.2d 1209 il997)note again t at e uman tg ts ct 1s a reme 1a statute · 

("employee has the burden of asserting the duly and
that is liberally construed to effectuate its purposes. Arlingto11 

showing the accommodation was requested and necessary 
Park Race Track, l 99 lll.App.3d al 703, 145 !11.Dec. 747, 557 

for adequate job performance"). "Once an employee requests 
N.E.2d 517. Also, "[aJn agency may adopt a rule and regulate 

an accommodation, it becomes the burden of the employer 
an activity only insomuch as a statute empowers the agency 
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to show that there is no possible reasonable accommodation 

or that the employee would be unable lo perfonn the job 

even with the accommodation." Depurilnent <?{ ('orrections 

v. H11111a11 Rights Comm'n. 298 111.App.3J 536. 542, 232 

Ill.Dec. 696, 699N.E.2d 143 (1998). An accommodation may 

include: '"alteration of the facility or work site; modification 

of work schedules or leave policy; acquisition of equipment; 

job restructuring; provision of readers or interpreters; and 

other similar actions." 56 Ill. Adm.Code 2500.40(a) (2009). 

The duty to accommodate does not require an employer to 

reassign or transfer an employee whose disability precludes 

him or her from performing the employee's present position. 

FilZJJatrick v. H111na11 Rights C.'01nn1'n. 267 111.App.3<l 386. 

392, 204111.Dec. 785, 642 N.E.2d 486 (1994). 

*13 '\J 56 The statute itself expressly imposes a duty 

to reasonably accommodate only with respect to: (I) "an 

employee's or prospective employee's religious observance 

or practice without undue hardship on the conduct of the 

employer's business" (emphasis added) (775 ILCS 5/2­

IOl(F) (West 2014)); (2) employees or applicants who are 

affected by a condition related to pregnancy or childbirth (775 

JLCS 5/2-1020) (West 2014)); and (3) in the context of real 

estate transactions. buyers' or renters' disabilities (775 lLCS 

513-102.l(CJ (West 2014)). 

,I 57 In adding section 2-102(1) of the Human Rights 

Act to address pregnancy-related accommodations, the 

General Assembly expressly found: "Employers are familiar 

with the reasonable accommodations framework . .Indeed, 

employers are required to reasonably accommodate people 

with disahilities. Sadly, many employers refuse to provide 

reasonable accommodations or decline to extend workplace 

injury policies to pregnant women." (Emphasis added.) Pub. 

Act 98-1050, § 5(4) (eff.Jan.l, 2015). 

'\J 58 The City argues that plaintiff cannot state a cognizable 

civil rights violation in her reasonable-accommodation count, 

because the Human Rights Act unambiguously does not 

expressly impose on employers a duty to provide reasonable 

accommodations to disabled employees. If there is no 

statutory basis for the alleged duty, the regulations cannot 

create such a duty; rather, the better approach, the City urges 

(and as discussed in the next section), is to treat a failure 

to provide a reasonable accommodation as an element of 

the prima facie case for plaintiffs claim in count 'JI, for 

disability discrimination based on disparate treatment. Under 

the City's reading, if the General Assembly had intended 

to make an employer's failure to reasonably accommodate 

a disability an independent civil rights violation, then it 

would have enacted a statutory amendment expressly stating 

so, just as it did with respect to pregnant employees and 

real estate transactions. By example, the City notes that 

the General Assembly specifically amended the Human 

Rights Act to add sections 2-102(JJ and 3-!02.l(C), despite 

the existence of statutory provisions that already made 

it a civil rights violation to discriminate in the "terms, 

privileges or conditions of employment" on the basis of 

pregnancy or to commit unlawful discrimination in the 

''tenns, conditions or privileges ofa real estate transaction." 

See Pub. Act 98-1050 (eff.Jan.1, 2015) (adding 775 ILCS 

5/2-102ij)); Pub. Act 86-910 (eff.Sept.l, 1989) (adding 

775 ILCS 513-102.1 ). Citing case law that stands for the 

proposition that a statutory amendment creates a presumption 

that the legislature intended to change the law (People v. 

Hicks. 119 lll.2d 29, 34. 115 Ill.Dec. 623, 518 N.E.2d 148 

(1987)), the City argues that these amendments reflect the 

General Assembly's determination that a failure to provide a 
reasonable accommodation is a distinct species of civil rights 

violation that must be specifically enumerated in order to be 

proscribed. It also suggests that its reading is logical because 

a reasonable-accommodation obligation essentia11y changes 

the "terms, privileges or conditions of employment'' by 

imposing on an employer an affirmative duty to treat different 

employees differently due lo their unique needs. Employers 

have no notice, the City asserts, that the Human Rights 

Act obligates them to develop reasonable-accommodation 

practices for employees' disabilities. Jt also notes that the 

Human Rights Act's definition ofreligion expressly states that 

an employer must provide a reasonable accommodation. 775 

lLCS 5/2-IOl(F) (West 2014). Finally, the City notes that 

the Human Rights Act's definition of unlawful discrimination 

does not require a reasonable accommodation, in contrast to 

the ADA, which does so in a comparable definition. See 42 

U.S.C. § 12112(a), (b)(5)(A) (2012) (defining "discriminate 

against a qualified individual on the basis of disability" to 

include the failure to provide reasonable accommodation). 

*14 '\J 59 No case has squarely addressed this issue, but case 

law has assumed that employers have a duty to reasonably 

accommodate a disability. See, e.g., Tniger. 293 lll.App.3d 

al 861, 228 Ill.Dec. 23c, 688 N.E.2J 1209 (referring to 

"an employer's duty to accommodate" a disability. without 

deciding whether duty is statutorily imposed); Fi1zpalrick 

l'. Hunian Rights Conun'n, '167 lll.App.3d 386, 392, 204 

Ill.Dec. 785. 642 N.E.2d 486 (1994) (same and further 

holding that such duty extends only to accommodating a 

disabled employee in his or her present position); Illinois 
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/Jell T'e/ephone C'o. v. J-Jzu11a11 Rig/us Co111n1'11. 190 ]Jl.A.pp.3d 

1036, 1050, 138 Ill.Dec. 332, 547 N.E.2d 499 (1989) 

(referring to duty to accommodate, without deciding whether 

duty is statutorily imposed). Jn addition, there is case law 

specifically citing or applying the regulations, which were 

initially promulgated in 1982. 6 Ill. Reg. 11489 (eff.Sept.15, 

I 982); see, e.g.. Bre1ver v. Board of.Trustees. 339 lll.App.3d 

1074, 1080, 274 Ill.Dec. 565, 791 N.E.2d 657 (2003) 

(further noting that disability discrimination includes failure 

to reasonably accommodate), abrogated on other grounds 

by Bloull/ v. Stroud, 232 Ill.2d 302, 328 Ill.Dec. 239, 904 

N.E.2d I (2009); Deparrme11t o(Correctio11s. 298 lll.App.3d 

at 541-43, 232 Ill.Dec. 696. 699 N.E.2d 143 (noting that, 

once the employee requests accommodation, it becomes 

the employer's burden to show that there is no possible 

reasonable accommodation or that the employee would be 

unable to perform job even with accommodation; holding 

that failure to provide reasonable accommodation violated the 

statute); fVhiJJple v..Departnzent o,( Rehabilitation Sen·ices, 

269 111.App.3d 554. 559, 206 Ill.Dec. 908, 646 N.E.:2d 275 

(1995) (citing regulations for proposition that an employer 

can rebut a discrimination charge by showing that the 

claimant was unqualified even with accommodation). 

'II 60 We find the statute ambiguous, defer to the 

Commission, and hold that the regulations are a valid 

exercise of its power to interpret the Human Rights 

Act and, further, that a reasonable accommodation claim 

may be brought as a separate claim under section 2­

102< A). We find unconvincing the City's argument that 

the General Assembly's amendment of the Human Rights 

Act to add the pregnancy-accommodation provision and its 

failure to similarly add a disability-accommodation provision 

reflects that no such duty exists with respect to disability. 

Although the duty exists only via regulation, we note 

that the regulations have been in effect for over 30 years 

without specific action by the General Assembly. Thus, 

for over three decades, employers have been on notice 

of their obligations with respect to disabled employees. 

We find additional support for our conclusion in the fact 

that, in enacting the pregnancy-accommodation provision, 

the General Assembly expressly found: "Employers are 

familiar with the reasonable accommodations framework. 

Indeed, employers are required to reasonably accommodate 

people with disabilities." (Emphasis added.) Pub. Act 98­

1050, § 5(4) (eff.Jan.1, 2015). The General Assembly's 

acknowledgement, in the legislative findings, ofa reasonable­

accommodation duty and its enactment of pregnancy-

related protections reflect, in our view. its approval of the 

Cominission's reasonable-accommodation regulations. 

*15 ii 61 We also reject the City's argument that the fact 

that the Human Rights Act's definition of"religion" contains 

a reasonable-accommodation requirement but the disability 

provisions do not evinces the legislature's determination 

that no accommodation duty exists with respect to disabled 

employees. The City elsewhere contends that the only civil 

rights violations are those expressly stated in section l­

103(D), which defines "civil rights violation" to include only 

those set forth in specific sections of the statute. 775 ILCS 

5/J-103(D) (West 2014) (specifying, inter alia. sections 2­

102, 2-103, 2-105, and 3-102.1 ). The definition of"religion" 

is contained in section 2-10 I, a provision that is not included 

in the definition of "civil rights violation." Thus, the City's 

argument, that a "civil rights violation" must be expressly 

noted in section 1-103(D), fails. 

'II 62 Finally, we similarly reject the City's argument that 

a reasonable-accommodation obligation changes the .. terms, 

privileges or conditions of employment." This position is 

illogical. Taking reasonable steps to place a disabled person 

in a position to perform his or her job }Vithout discrimination 

does not change the terms, privileges, or conditions of that 

person's employment on the basis of discrimination. See 

775 ILCS 5/2-102(A) (West 2014) (prohibiting actions with 

respect to the conditions of employment on the basis of 

unlawful discrimination). 

'IJ 63(ii) Prima Facie Case 

ii 64 The City next contends that a failure to provide a 

reasonable accommodation should be part of a prima facie 

case for unlawful discrimination (pointing again to count 11 of 

plaintiffs complaint, where she alleges disparate treatment), 

not a separate, distinct, or independent civil rights violation. It 

contends that, by pleading refusal to accommodate (count I), 

disparate treatment (count II), and hostile work environment 

(count JV), plaintiff is seeking a triple recovery for the same 

alleged discriminatory acts. IO Plaintiffs position is that a 

failure to provide a reasonable accommodation is a separate 

disability discrimination theory. For the following reasons, 

we conclude that a reasonable-accommodation claim is a 

distinct action that may be separately/alternatively pleaded. 

ii 65 Counts I, II, and JV each allege adverse employment 

consequences, and each is based on a different theory. In 
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count I, the refusal-to-accommodate claim, plaintiff alleged 

that: she was qualified to perform and adequately performed 

her job; her medical conditions (unipolar depression, anxiety, 

panic attacks, and partial hearing loss) constituted a disability 

under the statute; plaintiff communicated to the City that 

she sought a reasonable accommodation for her disability; 

the City had a duty to engage in the interactive process; 

the City dismissed plaintiffs request; and the City denied 

her request without making an individualized assessment; 

and, as a result, she sustained damages. In count II, the 

disparate-treatment claim, plaintiff alleged that: her medical 

conditions constituted a disability under the statute; she 

was qualified for and adequately performed her job; the 

City terminated her employment because she \Vas disabled; 

other individuals who did not have such a disability were 

assigned her duties; other employees were not terminated 

for behavior similar to or worse than that for which plaintiff 

was terminated; plaintiffs disability was a substantial and 

motivating factor in the City's decision to terminate plaintiff; 

the City would not have terminated her absent consideration 

of her disability; and the termination constituted intentional 

disability discrimination in violation of the statute. ·rn 

count IV, the hostile-work-environment claim, plaintiff 

alleged that: her medical conditions constituted a disability 

under the statute; the work environment created by her 

CO\\'orkers substantially interfered with her work performance 

and created an intimidating, hostile, and offensive work 

environment; the City was aware of the environment but 

failed to take action to make the conduct cease and desist; 

the environment aggravated her medical conditions; and, as a 

result, plaintiff sustained damages. 

*16 1271 ii 66 In analyzing employment discrimination 

actions under the Act, courts use the analytical framework 

contained in decisions addressing Title VII and other federal 

statutes. Zaderaka 1·. Human Rights Comm'n. 131 llL2d 172, 

178, 137 Ill.Dec. 31. 545 N.E.2d 684 (J 989). Within this 

framework, a plaintiff can prove discrimination in one of 

two ways: (I) through direct evidence; or (2) through the 

indirect method of proof. Lah·ani \'. 11un1an Rights c·om111'n, 

324 lll.App.3d 774. 790, 257 Ill.Dec. 949. 755 N.E.2d 51 

(2001). 

1281 ii 67 In the indirect method, the plaintiff uses the 

framework for Title VII claims set forth in McDonnell 

Douglas Cmp. \'_ Green. 411 U.S. 792, 93 S.Ct. 1817, 

36 L.Ed.2d 668 ( 1973). Bultemeyer 1•_ Fort Wayne 

Con11m111iiy Schools. 100 F.3d 1281, 1283 (7th Cir.1996) 

(McDonnell Douglas method is used to indirectly establish 

discrimination). First, the plaintiff must establish a prima 

jGcie case of discrimination, which will give rise to 

a rebuttable presumption that the employer unlawfully 

discriminated. 'Next, to rebut the presumption, the employer 

must articulate a legitimate and nondiscriminatory reason for 

its action. If the employer meets its burden of production, 

the presumption of unlawful discrimination falls_ Then, the 

plaintiff must prove by a preponderance of the evidence that 

the employer's reason was simply a pretext for unlawful 

discrirnination. Peck v. De1Jar/111eni of H111na11 Rights. 234 

lll.App.3d 334, 336-37, 175 Ill.Dec. 456, 600 KE.2d 79 

( 1992). "The indirect method is a formal way of analyzing 

a discrimination case when a certain kind of circumstantial 

evidence-evidence that similarly situated employees not 

in the plaintiffs protected class were treated better-would 

permit a jury to infer discriminatory intent." (Emphasis 

added.) Smith \". Chicago Transit Authority. 806 F.3d 900, 

905 (7th Cir.2015). 

1291 ii 68 In contrast, the direct method refers to 

"anything other than the McDonnell Douglas indirect 

approach." (Emphasis in original.) Id at 904. To directly 

prove discrimination, the employee may present direct 

evidence of an employer's discriminatory intent or relevant 

circumstantial evidence (e.g.. suspicious timing, ambiguous 

statements, treatment of other employees in the protected 

class) pointing to a discriminatory reason for the employer's 

action. ld at 905. Once the employee directly establishes 

that in making its decision the employer substantially relied 

on a prohibited factor, the burden of proof, not merely of 

production, shifts to the employer to show that it would have 

made the same decision even if the prohibited factor had not 

been considered. Lafrani. 324 111.App-3d al 790, 257 Ill.Dec. 

949, 755 N.E.2d 5 I. The indirect method is relevant here. 

1301 1311 'l! 69 Returning to the indirect method, to establish 

a prima facie case of disability discrimination, as set forth 

in McDonnell Douglas. a plaintiff must demonstrate that: 

(I) he or she is disabled as defined in the Act; (2) his 

or her disability is unrelated to the plaintiffs ability to 

perform the functions of the job he or she was hired to 

perform; and (3) an adverse job action was taken against the 

plaintiff because of the disability. Depar11nent ofCorreclions 

v_ Human Rights Comm'n. 298 lll.App-3d 536, 540, 232 

Ill.Dec. 696, 699 N.E.2d 143 (1998). However, to prove a 

failure to accommodate a disability, a plaintiff must show 

that: (I) he or she is a qualified individual with a disability; 

(2) the employer was aware of the disability; and (3) the 

employer failed to reasonably accommodate the disability. 
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See, e.g.. Cunis 1•. Costco Wholesale Coip., 807 F.3d 215, 

224 (7th Cir.2015); cf Robinson v. Vi/luge ofOak Park, 2013 

IL App (1st) 121220, 11 36, 371 Ill.Dec. 351, 990 N.E.2d 

251 (separately assessing religious-discrimination and 

reasonable-accommodation claims; stating that reasonable 

accommodation claim is established by first showing 

three-part prima facie case: ( 1) a religious practice/ 

belief that conflicts with an employment requirement; (2) 

communication by the employee to the employer of the 

need to observe the religious practice/belief; and (3) adverse 

employment action because of the employee's religious 

practice/belief; further noting that, if employee establishes 

prima facie case, the burden shifts to employer to show 

either that reasonable accommodation was offered or that any 

accommodation would result in undue hardship). 11 

*17 132] 1331 1170 Generally, employment discrimination 

claims assert either disparate treatment or disparate impact. 

Peyton l'. Department ofHuman Rights. 298 lll.App.3d I I 00, 

11 OS. 233 Ill.Dec. 146, 700 N.E.2d 451 (1998). A disparate­

treatment claim, which plaintiff seeks to allege in count 

II, requires a showing "that the employer simply treated 

some people less favorably than others because of their race, 

color, religion, sex, or national origin.'' (Jntemal quotation 

marks omitted.) Id. Under a disparate-impact theory, which 

was not alleged by plaintiff here, there must be a showing 

of "employment practices that are facially neutral in their 

treatment ofdifferent groups but that in fact fall more harshly 

on one group than another and cannot be justified by business 
necessity." (Internal quotation marks omitted.) Id. Proof of 

discriminatory motive is required under a disparate-treatment 
theory but not a disparate-impact theory. Id. 

ii 71 However, a question exists concerning how reasonable­

accommodation claims should be treated. There is ADA case 

law that holds that a "plaintiff need not allege either disparate 

treatment or disparate impact in order to state a reasonable 

accommodation claim" (,'vfcGary v. City of Portland. 386 

F.3d 1259. 1266 (9th Cir.2004)), because a reasonable­
accommodation claim asserts solely that an employer has 

failed to reasonably accommodate the employee's disability, 

not that the employer treated the employee differently and less 

favorably than other, nondisabled employees (Bultemeyer. 

100 F.3d at 1283 ("He is not comparing his treatment 

to that of any other * * * employee. His complaint 
relates solely to [the defendant's] failure to reasonably 

accommodate his disability.")). The McGary court noted 

that "the crux of a reasonable accommodation claim is a 

facially neutral requirement that is consistently enforced" and 

that the reasonable-accommodation requirement's purpose 

"is to guard against the fa9ade of 'equal treatment' when 

particular accommodations are necessary to level the playing 

field." 1\1cGa1y. 386 F.3d at 1267; see also Rici\'. Electronic 

Dara Svstems Corp., 99 F.3d 678. 6~1 (5th Cir.1996) 

("By requiring reasonable accommodation, the ADA shifts 

away from similar treatment to different treatment of the 

disabled by accommodating their disabilities."). The logic 

behind these holdings is that the McDonnell Douglas burden­

shifting framework is not appropriate, because it is used 

to prove indirectZl' that an employer discriminated against 

an employee, whereas a claim for failing to reasonably 

accommodate a disability alleges facts that, ifproven, directly 

establish a violation of the ADA. Bultemcyer. 100 F.3d at 

1283. "There is no need for indirect proofor burden shifting," 

because the employee is not alleging that he or she was treated 

differently and less favorably than nondisabled employees. 

Id. 

'lJ 72 Illinois case law has not directly addressed this issue and 

reflects some confusion as to how to treat such claims. Some 

cases fit the accommodation issue within the prima facie 

case. See, e.g., /Jeparin1ent oj· ('orrcctions, 298 lll.App.3d 

al 541-43, 232 Ill.Dec. 696, 699 N.E.2d 143 (characterizing 

the reasonable accommodation regulations as '"augment[ing]" 

the prima facie requirements and analyzing accommodation 

issue in the context of a primafacie disability discrimination 

case); f1lhipp/e v. De1Jartn1eni of Rehahilitatiun Services, 

269 lll.App.3d 554, 557-58, 206 Ill.Dec. 908, 646 N.E.2d 

275 (1995) (determining that prior case law did not 

address how reasonable-accommodation issue fits within 

framework and concluding that "we would expand the second 

prong of the" prima facie test to incorporate reasonable­

accommodation analysis), abrogated on other ground~ by 

Webh V. Lustig, 298 m.App.3d 695, 233 Ill.Dec. 119. 

700 N.E.2d 220 ( 1998); Milan '" Human Rights Comm'n, 

169 111.App.3d 979. 984, 120 111.Dec. 244, 523 N.E.2d 

1155 ( 1988) (holding that prima facie case of disability 

discrimination includes reasonable-accommodation issue, 

without specifying how it factors into analysis). Other case 

law recites the McDonnell Douglas framework, but reflects 

an uncertainty as to how the reasonable-accommodation 

analysis fits within it and/or separately addresses the issue 

without comment. See, e.g., 011'e11s \'. Deparunent ofHu1na11 

Rights. 356 lll.App.3d 46, 53, 292 Ill.Dec. 398, 826 N.E.2d 

539 (2005) (after finding that claimant was discharged 

for a nondiscriminatory reason, turning to reasonable­

accommodation issue and characterizing it as "a more 

fundamental issue that we are required to address"); Truger, 
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293 111.App.3d at 8@-61. 228 Ill.Dec. 232. 688 N.E.2d 

1209 (reciting framework, concluding that second and third 

prin1a facie requirements were not met, and then separately 

addressing several additional issues, including reasonable­

accommodation argument, without explaining its import to 

prin1a facie case or the framework in general); Illinois Bell 

Telephone. 190 lll.App.3J al 1050. 138 lll.Dec. 332. 547 

N.E.2d 499 (after affirming administrative finding that the 

plaintiff was tenninated because ofher disability, turning next 

to separately assess reasonable-accommodation issue). 

*18 ii 73 We find the ADA cases persuasive and hold 

that a reasonable-accommodation claim constitutes a separate 
type of disability discrimination claim that is distinct from 

disparate-treatment and disparate-impact claims. Jn count 

I (refusal to accommodate), plaintiff argued that the City 

failed to consider her accommodation request and denied 

it without making an individualized assessment. Jn count 

II, she alleged disparate treatment, asserting that she was 
terminated because of her disability. As plaintiff notes, a fact 

finder could, on the one hand, find that, although the City did 

not violate its duty to accommodate plaintiff, it nonetheless 

terminated her employment because of an unlawful motive 

related to her disability; or, on the other hand, it could 

find that the City violated its duty to accommodate but 

did not terminate plaintiffs employment because of an 

unlawful motive. Thus, the claims are distinct, they involve 

different facts and considerations, and they are established 

by different approaches. Bultemeyer. I 00 F.3d al 1283 (no 

need for indirect proof or burden shifting to establish failure 
to reasonably accommodate; alleged facts, if proven, would 

directly establish violation of ADA). 

ii 74 The cases upon which the City relies do not persuade us 

to hold otherwise. See Harton v. Cit_v ofChicago Deparflnent 

o/Puhlic Works, 301 111.App.3d 378. 390-92, 234 Ill.Dec. 

632, 703 N.E.2d 493 (1998) (rejecting argument that an 

employer commits a per se civil rights violation when it fails 

to investigate possibility ofaccommodation, even ifapplicant 

could not have performed job even with accommodation; 

commenting that court did "not wish to be interpreted 

as suggesting that employers should neglect to explore * 
* * reasonable accommodation," because the failure "to 

do so might well expose an employer to liability under 

the [Human Rights] Act if it is subsequently determined 

that a reasonable accommodation would have enabled the 

applicant to perform the job despite her disability"); Truger. 

293 lll.App.3d at 861, 228 Ill.Dec. 232, 688 N.E.2d 1209 

(noting duty to accommodate disability, but holding that the 

plaintiffs claim failed because she offered no evidence that 

she asked for a reasonable accommodation or that any type 

of accommodation would enable her to perform her job); 

Whipple. 269 lll.App.3d al 559, 206 Ill.Dec. 908. 646 N.E.2d 

275 (applying regulations to hold. in part, that employer 

rebutted discrimination charge by showing that the employee 

was unqualified even with accommodation, i.e., third prong 

ofprimafacie case not met). These cases do not address the 

issue before us. 

1341 11 75 We also reject the City's argument that a 
reasonable-accommodation claim may not be brought as a 

separate claim because this would result in double or even 

triple (as the City alleges here) recovery for the same alleged 

discriminatory acts. See fVilson 1·. Hoffman Group. luc., 

131 lll.2d 308. 320-22. 137 lll.Dec. 579, 546 N.E.2d 524 

( 1989) ("The law in Illinois is that a plaintiff shall have only 
one recovery for an injury [citation]; double recovery is a 

result which has been condemned [citation]."); see also Kim 

v. Alvey. Inc., 322 lll.App.3d 657, 672, 255 Ill.Dec. 267. 

749 N.E.2d 368 (2001) (double recovery is against public 
policy). The City claims that the only injury asserted here 

is plaintiffs termination and that she can recover only once 

for this alleged injury if she proves that the City violated the 

Act. We cannot question the policy against multiple recovery 
and we agree, for example, that a successful plaintiff cannot 

recover two back-pay awards for the same period. However, 

even if a plaintiff alleges the same injury in multiple counts, 

which plaintiff here did not necessarily do, 12 the policy 

against multiple recoveries does not preclude a plaintiff from 

asserting alternative theories of recovery in separate counts 

of a complaint. See Robinson. "013 IL App (Isl) 121220, 
1i11 23-35. 371 Ill.Dec. 351. 990 N.E.2d 251 (the plaintiff 

brought separate claims, one alleging religious discrimination 

and one alleging failure to accommodate her religious beliefs; 

the reviewing court separately analyzed the claims because, 

although the "two claims are factually related, they are 

analytically distinct"). 

*19 ii 76 Finally, the City asks us to hold as a matter of 

law that plaintiffs request for appropriate action to stop the 

harassment was not a request for a reasonable accommodation 

cognizable under the statute. For two reasons, we decline 

to address this question. It was not certified by the trial 

court, and, contrary to the City's assertion, it involves factual 

considerations that are inappropriate in a Rule 308 appeal. 

~ 77 In summary as to the first certified question, we hold that: 

(l) section 2-102(A) prohibits hostile-work-environment 
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disability harassment; and (2) reasonable-accommodation 

claims may be brought as separate claims under that section. 

We do not address whether plaintiff sufficiently pleaded any 

of her claims. 

ii 78 E. Second Certified Question 

~ 79 The second certified question 13 asks: 

If section 2-102( A) permits a cause of action for disability 

harassment. does the provision in section 2-102(D) 

"that an employer shall be held responsible for sexual 

harassment of the employer's employees by nonemployees 

or nonmanagerial and nonsupervisory employees only if 

the employer becomes aware of the conduct and fails 

lo lake reasonable corrective measures" (775 JLCS 5i2­

J02(D) (West 2014)) similarly apply to a cause of action 

for disability harassment brought under section 2-102(A)? 

Ifyes, does the employee or the employer bear the burden 

of alleging and proving that the employer: (a) is aware 

of the conduct by its nonmanagerial and nonsupervisory 

employees; and (b) fails to lake reasonable corrective 

measures? If no, can the employer assert the Faragher­
Ellerth affinnative defense to a hostile-work-environment 

harassment claim brought under section 2-102(A)? 

if 80(1) Does Section 2-102(D) Apply 

to Disability Harassment Claims? 

(35( ~ 81 Jn the first part of the second certified question, the 

issue is whether the parameters in section 2-102(0) apply to 

disability harassment claims brought under section 2-102(A). 

For the following reasons, we hold that those parameters 

apply lo such claims. 

ii 82 Again, the statute's plain language is the most reliable 

indicator of legislative intent. DeLuna, 223 lll.2d al 59, 

306 Ill.Dec. 136. 857 N.E.2d 229. We resort to statutory­

construction aids only when the statute is ambiguous. id We 

also place substantial weight on and accord deference to the 

Commission's interpretation of the statute. See fVa11/ess. 296 

Jll.App.3d at 403, 230 lll.Dec. I 011, 695 N.E.2d 50 I. 

136( ~ 83 Jn proscribing sex11al harassment, section 

2-102(D) of the Human Rights Act states that it is 

a civil rights violation "[f]or any employer, employee, 

agent of any employer, employment agency or labor 

organization to engage in sexual harassment; provided, that 

an employer shall be responsible for sexual harassment of the 

employer's employees by nonemployees or nonmanagerial 

and nonsupervisory employees on(v ifthe employer becomes 

aH1are ofthe conduct and/ails to take reasonable corrective 

meas11res." (Emphasis added.) 775 ILCS 5i2-102(D) (West 

2014). Thus, in the context of claims of sexual harassment, 

the Human Rights Act provides that, where the offending 

employee is nonmanagerial and nonsupervisory, such as here, 

the employer is liable for the sexual harassment only if 
it: (/) was aware of the conduct; and (2) failed to take 

corrective n1easures. Id. However, if the offending employee 

is supervisory, regardless of whether he or she has authority 

to affect the tenns and conditions of the complainant's 

employment, the employer is strictly liable for the sexual 

harassment, regardless of whether the employer knew of the 

conduct. Sangamon Co1111tv. 233 lll.2d at 137-39, 330 Ill.Dec. 

187, 908 N.E.2d 39. 

*20 ~ 84 Further, although the parties do not address 

it, we note that, by rule, the Commission and Department 

have proscribed national origin harassment, including hostile­

work-environment harassment. 56 Ill. Adm.Code 5220.900 

( 1986). Jn the regulations, they have adopted a standard of 

employer liability for coworker harassment nearly identical 
to that for sexual harassment. Compare 56 Ill. Adm.Code 

5220.900(d) (1986) ("[w]ith respect to conduct between 

fellow employees, an employer is responsible for acts of 

harassment, in the workplace on the basis of national origin, 

where the employer, its agents or supervisory employees, 

[ (1) ] becomes aware of the conduct, and [ (2) ] fails 

to take immediate and appropriate corrective action") with 
775 ILCS 5/2-102(D) (West 2014) (employer is liable for 

coworker sexual harassment only if it: ( 1) was aware of 

the conduct; and (2) failed to take corrective measures). 

They have also done the same with respect to supervisory 

harassment. Compare 56 Ill. Adm.Code 5220.900(c) (1986) 

(employer is liable "regardless of whether the specific acts 

complained of were authorized or even forbidden by the 

employer and regardless of whether the employer knew or 

should have known of their occurrence") with 775 JLCS 5/2­

102(D) (West 2014) (strict liability regardless of whether the 

employer knew of the conduct and regardless of whether 

the offending employee has authority to affect the terms and 

conditions of the complainant's employment). 

137( 1381 139( 1401 ~ 85 The standard for coworker 

harassment under federal law is similar. Title VII does 

not require or expect employers "to be aware of every 

WESTLAW © 2016 Thomson Reuters. No claim to original U.S. Government Works. A2421 

http:Jll.App.3d


Rozsavolgyi v. City of Aurora, --- N.E.3d ---- (2016) 

2016 IL App (2d) 150493 

impropriety committed by every low-level employee." Hall 

1•. Bodine Electric Co .. 276 F.3d 345, 356 (7th Cir.2002). 

Rather, under federal law, when the harassing employee is 

a coworker, the employer is liable under Title VII "only if 

it was negligent in controlling working conditions." Vance 

v. Ball Sla/e Unii'ersitv. 570 U.S. --. --, 133 S.Ct. 

2434. 2439, 186 L.Ed.2d 565 (2013). The employer was 

negligent "if the employer knew or reasonably should have 

known about the harassment but failed to take remedial 

action." id. at --. 133 S.Ct. at 2440-41; Faragher. 524 

U.S. ai 789. In the case of supervisory harassment, the 

federal standard differs somewhat from that under the Human 

Rights Act. If the harassing employee was a supervisor 

and the harassment resulted in tangible employment action, 

the employer is strictly liable. Vance. 570 U.S. at --, 

I 33 S.Ct. at 2439; Faragher. 524 U .S. at 807; Burlington 

Industries, Inc .. 524 U.S. at 765. If the harassing employee 

was a supervisor, but the harassment did not result in 

tangible employment action, the employer may raise the 

Faragher-E/lerlh affirmative defense that: (1) it exercised 

reasonable care to prevent and correct the harassment; and 

(2) the employee unreasonably failed to take advantage ofthe 

preventive or corrective opportunities the employer provided. 

Vance. 570 U.S. at --, 133 S.Ct. at 2439; Faragher, 524 

U.S. at 807; Ellerth, 524 U.S. at 765. Under federal law, a 

"supervisor" for purposes of vicarious liability under Title 

VII is an employee who "is empowered by the employer 

to take tangible employment actions against the victim." 

Vance. 570 U.S. at --. 133 S.Ct. al 2439. The Faragher 

and Ellerth cases involved hostile-work-environment sexual 

harassment claims. Id. at -- 11 .3. 133 S.Ct. at 2442 n. 3. 

Several federal courts of appeals have applied the Faragher­

Ellerlh affirmative defense to other types of hostile-work­

environment claims. Id at -- n. 3, 133 S.Ct. at 2442 11. 3. 

*21 ~ 86 Turning to the case before us, the City's 

position is that section 2-102(D)'s parameters for employer 

liability should apply to disability harassment claims and 

that plaintiff must show her affirmative compliance with 

the City's reponing and corrective policies as a precondition 

to establishing the City's liability. Plaintiffs position is 

that seciio11 2-102(D)'s parameters do not apply and that 

compliance with any City policies is not a precondition, 

but should be assessed only within the McDonnell Douglas 

framework. 

~ 87 The City notes that section 2-102(0) provides that, in 

the case ofnonsupervisory harassment, an employer is liable 

only ifit: (!)was aware of the conduct; and (2) failed to take 

reasonable corrective measures. The City does not disagree 

that claims under the Human Rights Act should be analyzed 

under the McDonnell Douglas burden-shifting framework, 

but it urges this court to construe the statute to require an 

employee like plaintiff to show affirn1ative con1p/iance with 

her employer's reasonable reporting and corrective policies 

as a necessary precondition to establishing liability under the 

statute. In the City's view, such a bright-line rule is consistent 

with the Human Rights Act and the General Assembly's 

purpose in protecting employers from unfounded charges, 
preventing harassment, promoting conciliation rather than 

litigation, and ensuring that victims do not profit from their 

failure to mitigate avoidable consequences. 

11 88 As support for this position, the City points to the 
legislative history of section 2-102(0). During the House 

proceedings, Representative Currie stated, in response to a 

question about employer liability for nonsupervisory sexual 

harassment: 

"If the issue is two co-workers, I think the Bill • • * 
will • * * make clear that if the company has a po1icy, 

a practice, a review process for dealing with complaints 

of sex harassment, that review policy would have to be 

instituted before it would be appropriate for the complaint 

to come before the Commission." 83d Ill. Gen. Assem., 

House Proceedings, Mar. 23, 1983, at 57-58 (statements of 

Representative Currie). 

1189 Plaintiff first argues that section 2-102(D)'s parameters 

should not apply to disability harassment claims under section 

2-102(A), because a contrary reading violates statutory­

construction rules. Plaintiff suggests that, instead of section 

2-102(D)'s provisions, the McDonnell Douglas burden­

shifting framework adequately governs the parties' respective 

burdens of proof as to a hostile-work-environment disability 

claim under section 2-102(A). Specifically, once plaintiff 

sets forth her prima facie case of discrimination based on a 

hostile work environment, it then becomes the City's burden 

to articulate a legitimate, nondiscriminatory reason for its 

actions. Plaintiff suggests that the City could set forth that 

it had no notice of the harassment or that it took reasonable 

corrective measures to prevent it. Then, plaintiff notes, she 

could rebut the City's allegations by showing that its assertion 

is pretext, such as by showing that the City was aware of 

the hostile work environment or that plaintiff reported the 

harassment. Plaintiff urges, however, that this court not find 

that the failure to use an employer's policies is an absolute bar 

to a hostile-work-environment claim. Instead, she suggests 

that a plaintiff can contest that assertion under the McDonnell 
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Douglas framework, under which a plaintiff always maintains 
the ullimale burden of proof (e.g., lo show that, in a case of 

coworker harassment, the employer was negligent). 

*22 ii 90 Having held above that section 2-102(A) 

proscribes disability harassment, we conclude that the statute 

is ambiguous as to whether section 2-102(D)'s parameters 

for employer liability for sexual harassment also apply lo 

disability harassment. Thus, we turn to statutory-construction 

aids. 

~ 91 Assessing the Commission's interpretation and mindful 

of the policy underlying the statute, we hold that section 

2-102(D)'s parameters apply to claims brought under 

section 2-102(A) for disability harassment. Our reading 

is consistent with the Commission's interpretation of the 

statute, under which the Commission promulgated nearly 

identical parameters for employer liability for national origin 
harassment. 56 lll. Adm.Code 5220.900 (1986). Applying 

section 2-102(D)'s parameters lo disability harassment claims 

will resuh in consistent treatment of all types of harassment 

claims under the Human Rights Act, and consistency 

promotes the poJicy to secure for all persons freedom from 

discrimination. 

ii 92 The City urges that we further hold that an 

employee's failure to use an employer's formal antiharassment 

policy absolutely bars his or her harassment claim. The 

legislative history the City noted above reflects that using 

an employer's antiharassment reporting mechanism or policy 

was contemplated by the General Assembly as a means 

lo finding employer liability. ll is unclear to us if it 

goes as far as the City's reading, i.e., that a failure to 

use a policy constitutes an absolute bar. Specifically it is 

unclear if the statute's requirement of empJoyer awareness 

ofharassment contemplates actual and constnJctive notice of 

the harassment. Cf Vance. 570 U.S. al--, 133 S.Ct. at 

2439 (under Title VII, employer is negligent and thus liable 

for coworker harassment if it knew or reasonably should 
have known oj' the harassment and failed to take remedial 

action). In any event, the certified question asks us to answer 

only ~hether section 2-102(D)'s awareness and corrective­

measure parameters apply to harassment cases under section 

2-102(A). The City's argument addresses an issue beyond 

that certified for our review. Accordingly, we do not reach it. 

ii 93(2) Burden of Proving Awareness 

and Failure to Take Corrective Measures 

141 I ii 94 Given our holding as lo the first part oflhe second 

certified question-Iha! section 2-102(D)'s parameters apply 

to disability harassment claims brought under section 2­

102(A)-we note that the second part of the second certified 

question asks: If yes, does the employee or the employer 

bear the burden of alleging and proving that the employer: 
(a) is aware of the conduct by its nonmanagerial and 

nonsupervisory employees; and (b) fails to take reasonable 

corrective measures? It has been noted that, under the 

McDonnell Douglas framework, the ultimate burden of 

persuasion always rests with the plaintiff; only the burden 

of production shifts between the plaintiff and the employer. 

S1. Mary's Honor Center I'. Hick1·, 509 U.S. 502. 510. 113 

S.Ct. 2742, 125 L.Ed.2d 407 ( 1993); see also Mockler v. 

Multnomah County. 140 F.3d 808, 812 (9th Cir.1998) (under 

Title VII, the plaintiff must establish employer's knowledge 

and lack of effectual corrective action). Jn our view, the 

statutory language does not suggest any departure from this 
general rule. Thus, we conclude that the plaintiff bears the 

burden of proving awareness and failure to take corrective 

measures. 

*23 ~ 95 In summary, as to the second certified question, 

we hold that the parameters for employer liability under 

section 2-102(0) ofthe Human Rights Act apply lo disability 

harassment claims brought under section 2-102(A land that 

the employee bears the burden of persuasion with respect to 

such claims. 

~ 96 F. Third Certified Question 

197 The third certified question asks: does the Tori Immunity 

Act apply lo a civil action under the Human Rights Act where 

the plaintiff seeks damages, reasonable allomey fees, and 
costs? If yes, should this court modify, reject, or overrule its 

holdings, in Birkeu, 325 lll.App.3d al 202, 259 Ill.Dec. 180. 

758 N.E.2d 25, Firestone, 119 lll.App.3d al 6X9, 75 Ill.Dec. 

83, 456 N.E.2d 904, and S1ree1er. 44 lll.App.3d al 394-95. 

2 Ill.Dec. 928. 357 N.E.2d 1371, that "the Tort Immunity 

Act applies only to tort actions and does not bar actions for 

constitutional violations" (Birke11. 325 Ill.App.3d at 202, 259 

Ill.Dec. 180, 758 N.E.2d 25)? The City argues that the Tort 

Immunity Act applies to plaintiff's Human Rights Act claims 

because they are not claims under the l1linois Constitution. 
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Alternatively, the City contends that we should reject our 

previous holdings that the Tort Immunity Act applies only to 

tort actions and does not apply to actions for constitutional 

violations. For the following reasons, we conclude that the 

Tort Immunity Act applies to actions under the Human Rights 

Act. The City can assert immunity with respect to plaintiffs 

request for damages but not to her request for equitable 

relief. We acknowledge that the supreme court has impliedly 

rejected our holdings that the Tort Immunity Act applies only 

to tort actions and does not apply to constitutional claims. 

Accordingly, we do not follow that precedent. 

1198( I) Statutory Frameworks 

1199(a) Tort Immunity Act 

. . 
1421 1431 1441 11 I00 The 1970 Illinois Const1tut10n 

abolished the doctrine of sovereign immunity, except as the 

General Assembly may provide by statute. Ill. Const.1970, 

art. XllL § 4. Thus, the General Assembly is "the ultimate 

authority in detennining whether local units of government 

are immune from liability." (Internal quotation marks 

omitted.) Harris v. 7!10mpson. 2012 IL 112525. ·~ 16, 
364 Ill.Dec. 436. 976 N.E.2d 999. The Tort Immunity 

Act's purpose "is to protect local public entities and public 

employees from liability arising from the operation of 

government." 745 ILCS !Oil-IOI.Ila) (West 2014). By 

providing immunity, the General Assembly sought to prevent 

public funds from being diverted from their intended purpose 

to the payment ofdamages claims. i'illage o.lBlo<nningdale v. 

CDG Emcrpriscs. Inc. .. 196 Jll.2d 484, 490, 256 Ill.Dec. 848, 

752 N.E.2d I 090 (200 I). The Tort Immunity Act does not 

create duties but, rather, merely codifies existing common­

law duties, to which the delineated immunities apply. Id 

145] 1461 11101 The Tort Immunity Act adopts the general 

principle that local governmental units are liable in tort and 

other civil actions, but it limits this 1iability with an extensive 

list of immunities based on specific government functions. 

Bame/I v. Zion Park District. 171 II l.2d 378. 386, 216 Ill.Dec. 

550, 665 N .E.2d 808 ( 1996 ). The statute is in derogation ofthe 

common law and, therefore, must be strictly construed against 

the public entities involved. Aikens v. Morris, 145 lll.2d 273, 

278, J64 Ill.Dec. 571, 583 N.E.2d 487 ( 1991 ). 

*24 11102 Section 2-101 of the Tort Immunity Act states 

that it does not affect the right to obtain relief, other than 

damages, against a local public entity or public employee. 745 

ILCS 10/2-101 (West 2014). Further, the statute expressly 

slates that it does not affect the liability of a local public 

entity or public employee based on: (I) contract; (2) operation 

as a common carrier; (3) the Workers' Compensation Act 

(820 ILCS 305il ct seq. (West 2014)); (4) the Workers' 

Occupational Diseases Act (820 ILCS 310/1 et seq. (West 

2014)); (5) section 1--4-7 of the Illinois Municipal Code (65 

ILCS 5/1-4-7 (West 2014) (municipal liability for damage 

to property by the removal, destruction, or vacation of any 

unsafe or unsanitary building)); or (6) the Illinois Uniform 

Conviction Information Act (20 ILCS 2635il ct seq. (West 

2014)). 745 lLCS I 0/2-101 (f) (West 2014). 

1471 11103 Section 2-109 oflhe Tort Immunity Act provides 

that "(a] local public entity is not liable for an injury resulting 

from an act or omission of its employee where the employee 

is not liable." 745 ILCS 10/2-109 (West 2014). Section 2­

20 I stales: "Except as otherwise provided by Statute, a public 
· · · · · I · h d · · emp oyee serving 1 1n a pos1t1on invo v1ng t e eterm1nation 

of policy or the exercise of discretion is not liable for an 

injury resu1ting from his act or omission in determining 

policy when acting in the exercise of such discretion even 

though abused." (Emphases added.) 745 ILCS I 0/2-20 I 

(Wes! 2014). Section 1-204, which defines the term "injury," 

states, in part, that the tenn "includes any injury alleged 

in a civil action. tt1hether based upon the Constitution of 

the United States or the Constitution ofthe State ofJllinois, 

and the statutes or common law of lllinois or of the United 

States."' 14 (Emphases added.) 745 ILCS I 0/1-204 (West 

2014). 

11 l 04 The supreme court has rejected the claim !hat the 

Tort Immunity Act "categorically excludes" nonlort actions. 

Raintree Ilon1es. J11c. v. Village ofLong Grove, 209 Jll.2d 248. 

261, 282 Ill.Dec. 815. 807 N.E.2d 439 (2004) ("we do not 

adopt or approve of the appellate court's reasoning that the 

Tort Immunity Act categorically excludes actions that do not 

sound in tort"). But see Birkett, 325 lll.App.3d at 202. 259 

Ill.Dec. 180, 758 N.E.2d 25 (Tort Immunity Ac! applies only 

to tort actions and not constitutional violations); .F'iresto11e. 

119 lll.App.3d at 689. 75 Jll.Dcc. 83, 456 N.E."d 904 (Tort 

Immunity Act "applies only to tort actions [citations], and 

does not bar a civil rights action"; count alleged equal 

protection violations of federal and Jllinois constitutions, as 

well as violation of section 1983); Streeter, 44 lll.App.3d al 

395. 2 Ill.Dec. 928, 357 N.E.2d 1371 (the plaintiffs sought 

damages for county's vacation of road that they alleged 

reduced the value oftheir property without compensation and, 

separately, they sought compensation for the unconstitutional 
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taking; court held that claim did not allege a tort but was 

"analogous to a claim for compensation in an eminent domain 

proceeding''; notice provisions ofTort Immunity Act did not 

bar the plaintiffs' suit). 

ii 105(b) Human Rights Act 

*25 ii I06 The Human Rights Act defines "employer" 

to include: ( 1) the "State and any political subdivision, 

municipal corporation or other governmental unit or agency, 

without regard to the number of employees" (775 ILCS 5/2­

101 (B)( I J(c) (West 2014)); and (2) any "person" (defined 

to include "the State of Illinois and its instrumentalities, 

political subdivisions, [and] units of local government" (775 

ILCS 5/l-103(L) (West 2014))) "employing one or more 

employees when a complainant a11eges civil rights violation 

due to unlawful discrimination based upon his or her 

physical or 1ncntal disability unrelated to ability, pregnancy,. 

or sexual harassment" (775 ILCS 5/2-IOl(B)(l)(b) (West 

2014)). Further, in section 2-102(A), the Human Rights Act 

provides that it is unlawful for any "em11/oyer to refuse 

to hire, to segregate, or to act with respect to recruitment, 

hiring, promotion, renewal of employment, selection for 
training or apprenticeship, discharge, discipline, tenure or 

terms, privileges or conditions of employment on the basis 

of unlawful discrimination or citizenship status.'' (Emphasis 

added.) 775 ILCS 5/2-102(A) (West 2014). 

i1107(2) Tort Immunity Act Applies to 

Claims Under the Human Rights Act 

(48] 'II I 08 The City argues that the Tort Immunity Act 

applies to plaintiff's Human Rights Act claims because they 

are not claims under the I11inois Constitution. Alternatively, 

it argues that, even if plaintiffs claims are constitutionally 

based, the Tort Immunity Act applies. The City contends that 

we should reject our previous holdings that the Tort Immunity 

Act applies only to tort actions and does not apply to actions 

for constitutional violations. 

'II 109 Again, in her four-count complaint, plaintiff alleged: 

(I) refusal to accommodate; (2) disparate treatment; (3) 

retaliation; and (4) hostile work environment. In each 

count, she sought back pay, front pay, the value of lost 

benefits, actual damages, "emotional and other compensatory 

damages," reinstatement with full seniority, attorney fees, 

and the costs of suit. All of those forms of relief are 

available under the Human Rights Act. 775 JLCS 5/8A-l 04 

(West 2014) (among other forms of relief, the Commission 

may award: (I) actual damages; (2) hiring, reinstatement or 

upgrade, back pay, and fringe benefits; (3) restoration oflabor 

organization membership; and ( 4) attorney fees and costs; 

further, it may (5) make the complainant whole, including 

by way of awarding interest); 775 .ILCS 5/10-102(C) (West 

2014) (circuit court may award: (I) actual and punitive 

damages; (2) injunctive relief; and (3) attorney fees and costs 

to a prevailing party other than the State). 

(49( ii 110 The central issue here is whether the Tort 

Immunity Act applies to plaintiffs claims for damages (i.e., 

her prayers for "'actual damages" and "emotional and other 

compensatory damages"), not her ability to obtain equitable 

relief. The statute, as noted above, does not affect the right to 

obtain relief, other than dan1ages, against a local public entity 

or public employee. 745 JLCS 1012-101 (West 2014); see, 

e.g., In re Conso!idate<i Ol?jecfions to Tar Le1·ies qf School 

District No. 205. 193 lll.2d 490, 500-02. 250 Jll.Dec. 745. 

739 N.E.2d 508 (2000) (section 2-101 excludes injunctive 

remedies from the statute). Therefore, the City clearly cannot 

assert immunity with respect to plaintiffs request for back 

pay, front pay, lost benefits, or reinstatement. See, e.g., 

Henzherg v. SRAMCorp., 261F.3d651. 659 (7th Cir.200]) 

(back pay. front pay, and reinstatement constitute equitable 

remedies under Title Vil); see also Pals r. Schepel Buick & 

GMC Truck. inc .. 220 F.3d 495. 501 (7th Cir.2000) ("[f)ront 

pay and back pay under Title VII and the ADA are 'equitable' 

matters, but they still are dollar values"). 

*26 ii 111 We first conclude that claims under the Human 

Rights Act are constitutionally grounded and/or derived. As 

relevant here, the Human Rights Act expressly implements 

the constitutional guarantee of freedom from disability 

discrimination in employment (Ill. Const.1970. ait. L § 19). 

775 ILCS 5/1-102(F)(West 2014). The civil rights protected 

by the Human Rights Act are constitutional rights, and, 

thus, plaintiffs claims are constitutionally grounded and/ 
1or derived; they are not tort actions. See 1\1aksin1ovic 1 , 

Trngalis, 177 lll.2d 511, 518. 227 lll.Dec. 98, 687 N.E.2d 21 

(1997) ("An action to redress a civil rights violation has a 

purpose distinct from a common law tort action," and each 

type of claim must be separately proved); see also Yount v. 

Hess/on CoqJ .. 124 ill.App.3d 943, 947-49, 80 Ill.Dec. 231. 

464 N.E.2d 1214 (1984) (the Illinois Constitution does not 

authorize a private right of action to enforce section I 9 of 

article J; thus the plaintiff could not bring a private action 

under section 19 for employment discrimination based on 
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disability; the Human Rights Act is the exclusive remedy 

that the plaintiff could have pursued); cf Melvin 1·. Cirv 

of Fra11kfor1. 93 lll.App.3d 425, 432. 48 Ill.Dec. 858. 417 

N.E.2d 260 (1981) (holding first that statute that barred 

disabled applicants from certain firefighter positions with 

municipalities was unconstitutional under section l 9; further 

holding that Tort Immunity Act immunized city employees 

with respect to the applicant's claim for damages, because his 

pleadings raised constitutional challenge asserting denial of 

wages, which "follows the traditional model of a tort claim," 

not a contractual one. and thus was barred; constitutional 

provision did not create a contractual right). 

1501 ~ 112 Having determined that plaintiffs claims are 

constitutionally grounded, we next address whether the City 

may assert immunity as to plaintiffs claims for damages. We 

answer that question in the affirmative. As noted, the supreme 

court has rejected the claim that the Tort Immunity Act 

"'categorically excludes" nontort actions. Raintree Ho111es, 

209 lll.2d al 261, 282 111.Dec. 815. 807 N.E.2d 439 ("we do 

not adopt or approve of the appellate court's reasoning that 

the Tort Immunity Act categorically excludes actions that do 

not sound in tort"). However, as noted, there is case law in 

this district that holds that the Tort Immunity Act applies only 

to tort claims and does not apply to constitutional claims. 

See Birkell, 325 lll.App.3d at 202, 259 !II.Dec. 180, 758 

N.E.2d 25; Fires/one. 119 111.App.3d al 689, 75 Ill.Dec. 83, 

456 N.E.2d 904; S!reetcr, 44 111.App.3d at 395, 2 Ill.Dee. 

928, 357 N.E.2d 1371. Raintree Homes, in our view, has 

impliedly rejected our holdings, including, as relevant here, 

our holdings that constitutional claims and civil rights actions 

are not subject lo the Tort Immunity Act. 

11 I 13 Given Rainlree Home's pronouncement that the statute 

generally does not exclude nontort actions, we turn to the 

provision that answers the precise question before us. As 

the City notes, section 1-204 of the Tort Immunity Act, 

which defines the term "injury," states, in part, that the term 

'"includes any injury alleged in a civil action, whether based 

upon the Constitution of the United States or the Constitution 

of the S!ale of Illinois. and the statutes or common law of 

111inois or of the United States." (Emphases added.) 745 

ILCS 10/1-204 (West 2014); see also 745 ILCS 10/8-IOl(c) 

(West 2014) (one-year statute of limitations for a "civil 

action" under the Tort Immunity Act; "civil action" includes 

an action based upon the "Constitution of this Slate"). We 

agree with the City that the Tort Immunity Act clearly 

encompasses constitutional claims, including those brought 

under the Human Rights Act. 15 

*27 11 114 In Birkell, we quoted this passage from section 

1-204, but we rejected the plaintiffs argument that the Tort 

Immunity Act provided immunity for constitutional causes 

of action. Birkeu, 325 ill.App.3d at 201-02, 259 Ill.Dec. 

180, 758 N.E.2d 25. We did so without analyzing section 

1~204 and apparently based our conclusion concerning 

constitutional claims on our holding that the statute applies 

only to tort actions, as the fonner necessarily flows from 

the latter. Id. at 202. 259 Ill.Dec. 180, 758 N.E.2d 25 

(the statute "applies only lo tort actions and does not bar 

actions for constitutional violations"). Birkett cited Firestone 

and Streeter, which merely adopted the same erroneous 

conclusion that the statute is limited to tort claims, and 

Anderson v. Village of Forest Park, 238 111.App.3d 83, 92, 

179 Ill.Dec. 373, 606 N.E.2d 205 (1992), which held that 

the statute did not apply to a federal (i.e., section 1983) 

claim. Those cases are further problematic because they were 

decided before or overlooked the amendment of section l­

204's definition of injury lo add claims brought under the 

"Constitution of the State of 111inois." See Pub. Act 84-1431, 

art. I,§ 2 (eff. Nov. 25, 1986 (amending III.Rev.Stal.1985, 

ch. 85. 1: 1-204)); see also Stephanie M. Ailor, Notes, 7Jw 

Legisla1ure Versus the Judiciary: Defining ''f1?jury·· Under 

1/1e Ton Immunity Ac!. 57 DePaul L.Rev. 1021, 1051-52 

(Summer 2008) (addressing the current discrepancy between 

the statute and outstanding case law and noting that the 

problem "arose from a failure to recognize the statutory 

amendment"). 

11 115 In summary, we hold that the Tort Immunity Act 

applies to actions under the Human Rights Act. The City 

can assert immunity with respect to plaintiffs requests for 

damages but not to her requests for equitable relief. We 

acknowledge that the supreme court has impliedly rejected 

our previous holdings that the Tort Immunity Act applies only 

to tort actions and does not apply to constitutional claims. 

Accordingly, we do not follow that precedent. 

11116 Ill. CONCLUSION 

~ 117 We have answered the certified questions, and we 

remand the cause lo the trial court for further proceedings. 

11 I 18 Certified questions answered; cause remanded. 

11119 JUSTICE McLAREN, concurring in part and dissenting 

in part. 
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11 120 Although I concur with some of what the majority 

has opined. I must also dissent from portions of the majority 

op1n1on. 

11 121 First, I dissent from the majority's detennination that 

the legislature has created the cause of action of "disability 

harassment." The majority correctly relates that the tenn 

"harassment" and the phrase "hostile or offensive working 

environment" explicitly appear in the .Human Rights Act in 

the employment context only in connection with "sexual" 

harassment. Supra ii 29. The majority also correctly states 

that the Human Rights Act: "explicitly prohibits sexual 

harassment" (id); "does not, with respect lo employment, 

explicitly refer to disability harassment " (emphasis in 

original) (supra 11 34); and "explicitly makes only sexual 

harassment a civil rights violation" (emphasis in original) 

(id). From these explicit observations. the majority then 

concludes that the Act is "ambiguous" and "does not 

explicitly state that sexual harassment is the only type of 

harassment claim that constitutes a civil rights violation." 

Supra 1142. 

*28 11 122 I believe that the majority is not considering 

the legal maxim of statutory interpretation "inclusio unius 

est exc/usio alterius," which provides that the inclusion of 

one thing implies the exclusion of another; in other words, 

"'where a statute lists the thing or things to which it refers, 

the inference is that all omissions are exclusions, even in 

the absence of limiting language." Ci~v q( St. Charles v. 

llli11ois Lahor Re/arions Board 395 lll.App.3d 507. 509­

10, 334 Jll.Dec. 241, 916 N.E.2d 881 (2009). The efficacy 

of this maxim is demonstrated by the logical gymnastics 

required by the majority's analysis: while the Human Rights 

Act "explicitly makes only sexual harassment a civil rights 

violation" (emphasis in original) (supra 11 34), the Act 

"'does not explicitly state that sexual harassment is the 

only type of harassment claim that constitutes a civil rights 

violation" (supra 11 42). Simply put, if the legislature wanted 

to enlarge the reach of the statute to include any or all types 
of harassment beyond sexual harassment, it easily could have 

done so. It did not. 

11 123 Additionally, if section 2-102(D) was added as 

a clarification (see supra 11 48), it is puzzling why the 

clarification was made to "'narTottJ/y expand the available 

protections" (emphasis in original) (supra 11 48) and was not 

all-inclusive, adding hostile-work-environment harassment 

as a civil rights violation in regard to all of the enumerated 

protections. In any event, the fact that this question 

was certified to this court suggests that the legislative 

"clarification" is far from clear. 

11 124 I submit that the answer to the first part of the first 

certified question should be that there is no statutory cause 

of action for disability harassment (However, the complaint 

stated a cause ofaction for disability discrimination.) l would 

thus answer the question with a qualified negative. 

11125 I further dissent, for two reasons, from the majority's 
answer to the third certified question. First, I <lo not believe 

that the question is a proper question; second, I believe that 

the majority's answer is incorrect. 

11 126 I do not believe that there are reasonable grounds 
for a difference of opinion as to whether the Tort Immunity 

Act applies to a Human Rights Act claim. The fonn of the 

question implies that we would be effectively overruling three 

prior decisions of this court. The only reason for us to depart 

from this line ofcases (stretching back almost 40years) would 

be the supreme court's ovem.Jling of those cases. This has not 

occurred. Therefore, there is no difference ofopinion, and the 

question is not a proper question to be answered under Rule 

308. 

11 127 The maionty references a quote from Raintree 

Homes and claims that, by this, the supreme court impliedly 

rejected our previous holdings. l disa&'Tee. The majority 

slates, "The supreme court has rejected the claim that the 

Tort Immunity Act 'categorically excludes' non-tort actions. 

Raintree ./Jonte~', Inc. v. i'illage (!l Long Grove, 209 Ill.2d 

248. 261. 282 Ill.Dec. 815. 807 N.E.2d 439 (2004) ('we 

do not adopt or approve of the appe11ate court's reasoning 

that the Tort Immunity Act categorically excludes actions 

that do not sound in tort')." Supra 11 8. The supreme court 

declined to "adopt or approve" our reasoning; however, 

the court did not reject our reasoning, nor did it overrule 

our holdings. It merely affirmed on a different basis. See 

Raintree Homes. 209 lll.2d at 261, 282 Ill.Dec. 815. 807 
N.E.2d 439. I interpret the supreme court's statement as a 

general proposition that did not overrule the previously cited 

decisions but merely established an outer limit of the Tort 

Immunity Act. Additionally, the facts in Raintree Homes are 

not the same, or even substantially the same, as the facts 

herein; thus, Raintree Homes is not controlling. See Blount v. 

Stroud. 232 lll.2d 302, 324, 328 Ill.Dec. 239, 904 N.E.2d I 

(2009) ("the precedential scope of our decision is limited to 

the facts that were before us."); see also l'eo1>le v. Trifnarco. 
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364 lll.App.3d 549, 555. 301 Ill.Dec. 405. 846 N.E.2d 1008 

(2006) (McLaren, J., dissenting). 

*29 ~ 128 The supreme court in Raintree Hon1es also said 

that "logic" similar lo that employed by the majority here was 

not controlling as well: 

"While the Village correctly asserts that Village of" 

Bloomingdale may have implicitly found that the Act 

applied to some nontort actions specifically at issue in that 

case, such a holding does not imply that the Act applies to 

all nontort actions against a government. including impact 

fee refund actions." (Emphasis in original.) Raintree 

Homes. 209 lll.2d al 259, 282 lll.Dec. 815, 807 N.E.2d 439. 

In my opinion, Raintree Homes did not address the precedent 

that the majority here is willing to reject. Even if it did, the 

court did not reject it with such a broad generalization. I 

submit that the supreme court might say the same thing quoted 

above about the majority's implication that, per the Raintree 

Homes generalization, the Tort Immunity Act categorica11y 

applies to actions that do not sound in tort. 

11 129 The second reason for my dissent from the majority's 

answer to the third certified question is that I believe that the 

specific inclusion of municipal corporations in the Human 

Rights Act meant that the legislature intended that public 

employees be given the same rights as employees in the 

private sector. The City claims that these are not rights that are 

set forth in the constitution. I submit that the Human Rights 

Act was intended lo prescribe the forrns of relief for what are 

constitutional rights, and not some brooding omnipresence in 

the sky. Apparently, the majority agrees: 

"We first conclude that claims under the Human Rights 

Act are constitutionally grounded and/or derived. As 

relevant here, the Human Rights Act expressly implements 

the constitutional guarantee of freedom from disability 

discrimination in employment (III. Const.1970, art. J, § 19). 

775 ILCS 511-102(.F) (West 2014). The civil rights protected 

by the Human Rights Act are constitutional rights, and, 

thus, plaintiffs claims are constitutionally grounded and/or 

derived; they are nOt tort actions. See lvJakshnui:ic v. Tsogalis. 

177 111.2d 511, 518, 227 III.Dec. 98, 687 N.E.2d 21 0997) 

('An action to redress a civil rights violation has a purpose 

distinct from a common la~ tort action' * * *."'Supra~ 15. 

J bolster my opinion with the submission that violating the 

Human Rights Act does not comport with any forrnulation 

of reasonable policy or exercise of discretion that the Tort 

Immunity Act is supposed to protect. The majority concludes 

that the Tort Immunity Act's definition of injury is the basis 

for its application to this cause of action. See supra ~ 7. This 

is incorrect. I submit that the relationship between plaintiff 

and defendant here is that of employee and employer. I 

also submit that plaintiffs employment contract implicitly 

included the Human Rights Act. Plaintiffs right to be free 

from unlawful discrimination in the "'terms, privileges or 

conditions of employment'" (775 ILCS 5/2-102(A) (West 

2014)) is based on the fact that she is employed. As such, any 

injury in this case arose from a breach of contract, not from a 

tort. The Tort lmmunity Act explicitly states that it does not 

affect the liability ofa local public entity or public employee 

based on contract. See 745 ILCS 10/2-JOl(a) (West 2014); 

see also -Village o._l Bloon1i11gdale 1·. CDG Ente17Jrises, Inc., 

196 III.2d 484, 500. 256 111.Dec. 848. 752 N.E.2d 1090 

(2001). Thus, the Tort Immunity Act does not apply to this 

contract-based cause of action. 

Justice ZENOFF concurred in the judgment and opinion. 

Justice McLAREN concurred in part and dissented in part, 


with opinion. 


1 
 With respect to claims brought pursuant to Title VII of 

the Civil Rights Act of 1%4 (Title VII) (42 U.S.C. § 

2000c el seq. (2012)), where the harassing employee 

is a supervisor, but the harassment docs not result in 

tangible employment action, an employer may raise 

the Faragher-Ellerlh affirmative defense that: (I) it 

exercised reasonable care to prevent and correct the 

harassment; and (2) the employee unreasonably failed 

to take advantage of the preventive or corrective 

opportunities the employer provided. Sec Faragher 1·. 

City ofBoca Raton. 524 U.S. 775, 807, 118 S.ct. 2275, 

141 L.Ed.2d 662 (1998); 811r!ingto11 Industries, Inc. v. 

Ellenh. 524 U.S. 742. 765, 118 S.Ct. 2257, 141 L.Ed.2d 

633 ( 1998). 

Plaintiff first filed her discrimination charge '"'ith the 

Department of Human Rights (Department). Because the 

Department did not complete its investigation ofher case 

within 365 days from the date she filed her charge, it 

issued a notice authorizing plaintiff to file a civil action 

in the appropriate circuit court as ofNovember 18, 2013. 

775 ILCS 5/7A-102(G) (West 2014). 

3 The policy provides that: "If an employee feels that 

he/she has experienced or witnessed harassment, the 

employee is to immediately report the act of harassment 

to his/her Immediate Supervisor, Division Director, 
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Department Head, Corporation Counsel or Director of 

Human Resources." The policy docs not specify that the 

report must be in writing. 

4 That policy provides that, pursuant to the Americans 

with Disabilities Act of 1990(ADA) (4" U.S.C. 

§ 1210 I Cl seq. (2012)). an "employee with a 

known disability shall request an accommodation 

from his immediate supervisor. The immediate 

supervisor, in concert with the Department Head 

and the Reasonable Accommodation Committee, shall 

determine if the accommodation is reasonable and 

provide the accommodation as provided herein." The 

policy docs not specify that the request be in writing. 

5 Further, we subsequently granted the Department's 

motion for leave to file an an1icus curiae brief in support 

of plaintiff. 

6 However, by rule, the Department and the Human Rights 

Commission {Commission) have proscribed national­

origin harassment. 56 Ill. Ad1n.Code 5220.900 ( 1986). 

7 In the same provision, the legislature also listed as public 

policies: freedom from employment discrimination 

based on citizenship status (775 JLCS 511-102(C) 

{West 2014)); freedom from discrimination based on 

familial status in real estate transactions (775 ILCS 5!1-­

I02(D) (West 2014)); public health, welfare, and safety 

(775 ILCS 511-102(E) (West 2014)); implementation 

of the aforementioned constitutional guarantees (775 

ILCS 5!1-102(F) (West 2014)); equal opportunity and 

affirmative action by the State (775 ILCS 5il-.102(G) 

(West 2014)); and freedom from unfounded charges 

of discrimination, sexual harassment in employment 

or education, and employment discrimination based on 

citizenship status (775 ILCS 5/1-102(H) (West 2014)). 

8 Likewise, to create a hostile work environment, the 

misconduct "must be sufficiently severe or pervasive 

'to alter the conditions of (the victim's] employment 

and create an abusive work environment.' " .~Jeri/or 

Savings Bank, 1-;;;B v·. V;nson, 477 U.S. 57, 67. 106 S.Ct 

2399. 91 L.Ed.2d 49 (1986) (quoting Henson F. Ci(v of 

Dundee. 682 F.2d 897, 904 (I Ith Cir.1982)). The work 

environment "must be hostile or abusive to a reasonable 

person and the individual alleging sexual harassment 

must have actually perceived the environment to be 

hostile or abusive." Trayling v. Board of Fire & 

Police Com1nissioners qfthe Village o,fBensenville. 273 

lll.App.3d I, 12, 209 Ill.Dec. 846. 652 N.E.2d 386 ( 1995) 

(sexual harassment case). A court examines all of the 

circumstances in determining whether an environment 

is hostile or abusive, including factors such as the " 

'frequency of the discriminatory conduct: its severity; 

whether it is physically threatening or humiliating, or a 

mere offensive utterance; and whether it unreasonably 

interferes with an employee's work performance.' " 

C'rittende11 t'. (~ook Coun~v ("'nn1n1'n n11 H111na11 Ri:;hts, 

201:2 IL App {!st) 112437. i; 55. 362 Ill.Dec. 308, 973 

N.E.2d 408 (quoting /Jarris 1·. Fnrkl~ft Syste1ns. Inc._. 510 

U.S. 17, 23. 114 S.ct. 367. 126 L.Ed.2d 295 (1993)). 

9 Title VII docs not address disability; however, the 

Americans with Disabilities Act of 1990(ADA) (4:2 

U.S.C. 9 1'.!101 el seq. (2012)) does by prohibiting 

certain employers from discriminating against 

individuals on the basis of their disabilities. 42 U.S.C. 

§ 12112(a) (2012). That statute also contains the phrase 

"terms, conditions. and privileges of employment" (42 

U.S.C. § 12112(a) (2012)). Several federal circuit 

courts of appeals expressly recognize hostilc-work­

cnvironment claims for disability harassment. f,,an1nan 

t'. Joh11so11 ('ounty. Kansas. 393 F.3d I J51. 1155 

(10th Cir.2004); S/un:er I'. lndepe11den1 S1a1·e Co., 350 

F.3d 716, 719 (8th Cir.2003); f~l<n\·ers l'. Sou1hern 

Regional Ph.v:dcian Services /11c.. 247 F.3d 229, 233 

(5th Cir.2001); Fox 1·. General Afofors Corp., 247 F.3d 

169, 176 (4th Cir.200 I). Several other federal reviewing 

courts have assumed that such a cause of action is 

authorized by the ADA, v.·ithout deciding the issue. Sec, 

e.g., Arrieta-(~olon i·. iva/--Alart Pueno Rico. Inc., 434 

F.3d 75, 89 (1st Cir.2006); Silk v. (~if)· <~l Chicago. 

194 F.3d 788. 803 -04 (7th Cir. I 999); Wuilo11 v. Menial 

Health Ass'n oj· Southeastern Pc1111syll'a11ia, 168 .F .3d 

66L 666-67 (3d Cir.1999). 

10 Count TII is a retaliation claim, which is not relevant to 

this certified question. 

11 Robinson cites a Seventh Circuit case using the 

McDonnell Douglas framework for a reasonable­

accommodation claim. Robinson. 2013 IL App (I st) 

121220, ~ 36, 371 Ill.Dec. 351. 990N.E.2d 251 (citing 

Equal E1nploy1nent Opportuni~r (:01n1n'11 v. Ilona o.f 
H1mgarv. Inc.. 108 F.3d 1569, 1575 (7th Cir.1997)). 

12 Tn count I (refusal to accommodate), plaintiff a11eged 

unspecified damages as a result of the City's refusal 

to accommodate; in count II (disparate treatment), she 

alleged termination of employment; and, in count IV 

(hostile work environment), she alleged interference 

with her work performance and aggravation of her 

medical conditions. 

13 The Department does not offer an argument with respect 

to this question. 

14 However, the statute does not shield a defendant from a 

federal claim, such as a section 1983 claim (42 U.S.C. 
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~ 1983 (20 I 2)), because the supremacy clause of the 

United States Constitution provides that federal laws are 

supreme to state laws. See Thonu1s ex rel. Sn1ilh v. c·onk 

County Sheriff; 401 F.Supp.2d 867. 875 (N.D.Jll.2005); 

Anderson v. Village <d. /-:'ores! f>ark, 238 J11.App.3d 83. 

92. 179 Ill.Dec. 373, 606 N.E.2<l 205 (1992). 

Ofcourse, the Tort Immunity Act would also apply even 

if a Human Rights Act claim were not constitutional. but 

merely statutory, as it also applies to actions based upon 

"the statutes*** of Illinois.'' 745 ILCS JO!l ·--204 (\Vest 

2014). 

All Citations 

--- N.E.3d ----, 2016 IL App (2d) 150493, 2016 WL 1666855 
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