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NATURE OF THE CASE
In 2014, defendant was charged with four counts of criminal sexual abuse
based on his repeated molestation of S.M., a nine-year-old girl. During the first
two days of trial, the court denied two motions for mistrial made by defendant
and, on the third day, the case was submitted to the jury. During deliberations,
the jury informed the court several times that it was at an impasse and further
deliberation would be futile. The court eventually concluded that the jury was
deadlocked and declared a mistrial. Rather than object to the mistrial, defendant
agreed to set a status hearing to schedule a new trial. A month later, however,
defendant moved to bar a new trial on double jeopardy grounds, arguing for the
first time that the court erred in declaring a mistrial. The trial court denied the
motion, but the appellate court reversed, holding that (1) defendant did not
consent to a mistrial; and (2) there was no manifest necessity to declare a mistrial
even though the jury repeatedly said that it was deadlocked. The People appeal
from the appellate court’s judgment. No issue is raised on the pleadings.
ISSUES PRESENTED FOR REVIEW
1.

Whether defendant consented to a mistrial by (a) failing to object to

the trial court’s decision to declare a mistrial and/or (b) moving for a mistrial on
each of the previous two days of trial.
2.

Whether the appellate court erred in holding that defense counsel’s

agreement with the prosecutor’s initial suggestion that “procedurally” the trial
court could give a Prim instruction to encourage the jury to continue deliberating
constituted an objection to a mistrial where (a) defendant had moved for a
mistrial on each of the previous two days of trial; (b) each party agreed that it
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appeared that the jury was “completely deadlocked”; (c) defendant did not
disagree when the prosecutor clarified that he was not suggesting that it was
necessary to give a Prim instruction; (d) neither party disagreed when the court
explained why a Prim instruction would be futile; and (e) defendant agreed to a
status hearing to schedule a new trial.
3.

Whether defendant was unfairly prejudiced, such that the State is

barred from prosecuting him for his sexual abuse of S.M., because earlier in the
proceedings the trial court had instructed the jury, ex parte, to continue
deliberating.
4.

Whether the trial court abused its discretion in concluding that the

jury was deadlocked where (a) the jury told the court several times that it was
deadlocked; (b) each party agreed that it appeared that the jury was “completely
deadlocked”; (c) trial lasted only two days and presented a single issue within the
common experience of the jurors; and (d) the judge heard “loud voices” arguing
in the jury room and believed that the jury would be “extremely angry” if
instructed again to continue deliberating.
JURISDICTION
Jurisdiction lies under Supreme Court Rules 315 and 612. On March 21,
2018, this Court allowed the People’s petition for leave to appeal.
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STATEMENT OF FACTS
A.

Defendant’s Two Motions for Mistrial
In 2014, defendant, who was then forty-five years old, was charged with

four counts of aggravated criminal sexual abuse based on his repeated
molestation of S.M., a nine-year-old girl who lived next door. C15-16.1
The evidence on the first day of trial showed that S.M. sometimes stayed at
defendant’s house, and he gave her money and numerous gifts, including
underwear, skirts, and a small pair of shorts. R510-11, 518-20, 608-10. S.M.
testified that on roughly ten occasions in 2013, when she was nine years old,
defendant removed her clothes and rubbed her vagina. R593-94. Other
witnesses testified that S.M. told them about the abuse. See, e.g., R514, 544-45,
561-67.
S.M.’s younger sister, B.L., testified that defendant sometimes rubbed her
(B.L.’s) leg and upper thigh while she lay on his bed and he gave S.M. her own
special bedroom in his house. R631-34. Defendant then moved for a mistrial,
arguing that B.L.’s testimony was unduly prejudicial and inadmissible under
Illinois law. R646. The court denied the motion. R647.
On the second day of trial, the jury was shown defendant’s recorded
interview with police. R693. In the interview, defendant said that (1) B.L. slept
in bed with him; (2) he cuddled and played with the girls; (3) S.M. would not lie
about being touched; and (4) if he ever touched the girls on their vaginas, it was
not on purpose. Exh. 28 at 15:15:14-15:16:38, 16:10:50-16:11:31, 18:13:13-

The common law record and report of proceedings are cited as “C__” and “R__,”
respectively.

1
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18:14:30, 18:15:15-42; 18:15:57-18:16:17. A detective testified that in defendant’s
bedroom, police discovered photographs of children (including S.M. and her
sisters), clothing, shoes, and toys for young girls, and a little girl’s bikini. R66874.
Defendant then moved a second time for a mistrial because the detective
briefly mentioned that defendant had asked for a lawyer during his interview.
R724-25. The court denied the motion and the State rested. R724, 727.
Defendant neither testified nor called any witnesses. R732-34. The
parties stipulated that S.M. told representatives of the State’s Attorney’s Office
that she initially had said that defendant touched her over her clothes (rather
than removing her clothes, as actually occurred) because she was too
embarrassed to discuss the full extent of defendant’s abuse. R736-37. Defendant
then rested. R737.
B.

The Deadlocked Jury and the Court’s Declaration of a Mistrial
Following closing arguments and instructions, the jury began deliberating

at 10:50 a.m. on the third day of trial. R812-13. At the jury’s request, at 1:40 p.m.
the trial court re-played a video of S.M.’s interview at the Child Advocacy Center.
R819-20. The jurors returned to the jury room at 2:15 p.m. R820-21.
At 4:25 p.m., the trial judge advised the parties that she had received the
following note from the jury: “After deliberating for 5 hours and despite our best
efforts, we are at an empasse [sic].” R821; C179. The judge also informed the
parties that, earlier in the day, after the jurors had reviewed S.M.’s recorded
interview, they had told the bailiff that they were at an impasse. R821. The judge
told the parties, “At that time, I instructed the jury — or instructed my bailiff to
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tell them to continue to deliberate. So this is the second time that I have received
information from the jury that they are at an impasse.” R821-22.
The judge suggested that she bring the foreperson into the courtroom to
ask whether further deliberations would help. R822. The judge said that she
“would be more than willing to ask them if they’d like to go home, come back
tomorrow, sleep on it.” Id. When the jury was brought into the courtroom, the
following discussion occurred:
The Court:

I received your note that you are at an impasse. Can
you tell me how long that you have been at that
impasse?

The Foreperson:

Pretty much a good part of the day. Four and a half
hours or five hours.

The Court:

And nothing has changed during that period of time?

The Foreperson:

Some numbers changed here and there, but we were
stuck at a certain proportion.

The Court:

And how long has that existed?

The Foreperson:

About I would say three hours.

The Court:

And you haven’t moved during that period of time?

The Foreperson:

No, ma’am.

The Court:

Do you — let me ask, do you think if I sent you home
for the night, let you sleep on it, would it do any good?
Could you continue your deliberation tomorrow?
Would that help at all?

The Foreperson:

I asked that question, and it was indicated that it would
not.

The Court:

It would not?

The Foreperson:

No, ma’am.

The Court:

You can take the jurors back out. I’ll be back with you
in just a couple minutes.

R823-24.
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The jurors returned to the jury room and the following discussion occurred in the
courtroom outside the jury’s presence:
The Prosecutor:

Judge, I do understand the foreperson’s comments. I
understand it seems as though they are completely
deadlocked at this point and it might be futile for future
further deliberation. However, I believe that
procedurally, from the State’s point of view, we should
at least attempt the Prim instruction before we
discharge the jury.2

Defense Counsel:

I would agree with the State, Your Honor.

The Court:

Pardon?

Defense Counsel:

I would agree with the State.

The Court:

You agree with the State?

Defense Counsel:

I do. Or I guess, in the alternative, my argument would
be we – despite them saying it won’t make a difference,
come back tomorrow. I think those are really the only
two viable alternatives.

Prosecutor:

We could always read them the Prim instruction and
bring them back tomorrow.

The Court:

[Defense counsel]?

Defense Counsel:

I don’t have any objection to that, Judge.

Prosecutor:

Just suggestions, Judge. I’m not saying that’s the right
method that we believe, but—

The Court:

I am fearful, folks, if I do that, you’re going to have
some extremely angry jurors.

Prosecutor:

I understand, Judge.

The Court:

There has been some very loud voices back there for a
period of time. I think it would be futile to do that.
Therefore, I would decline.

R824-26.
A Prim instruction is a discretionary instruction that can be used to encourage a
jury to continue to deliberate. See People v. Prim, 53 Ill. 2d 62, 75-76 (1972).
2

SUBMITTED - 1335204 - Criminal Appeals, OAG - 6/29/2018 8:03 AM

6

122830

Defense counsel did not object or otherwise respond to the judge’s
decision not to give a Prim instruction. R825-26. The judge then brought the
jurors back into the courtroom and declared a mistrial. R826. Defense counsel
did not object to the declaration of a mistrial. Id.
Defense counsel instead asked the court to set a status hearing in one
month so that he could issue subpoenas in advance of the new trial. R827. The
prosecutor agreed and the court set a status hearing for December 4, 2015 for
“status and to reset for trial.” Id.
C.

Defendant’s Motion to Bar Prosecution and His Subsequent
Appeal
At the status hearing, defense counsel argued for the first time that

continued prosecution was barred by double jeopardy principles. R831, C225.
After further briefing and argument, the trial court denied the motion. R836.
The appellate court reversed, holding that (1) defendant’s agreement that the jury
could be given a Prim instruction constituted an objection to the court’s
subsequent declaration of mistrial; and (2) the mistrial was prompted by judicial
indiscretion, not a deadlocked jury. People v. Kimble, 2017 IL App (2d) 160087.
STANDARD OF REVIEW
A trial court’s sua sponte declaration of a mistrial and denial of a motion to
dismiss on double jeopardy grounds are reviewed for an abuse of discretion.
People v. Bean, 64 Ill. 2d 123, 128 (1976); see also People v. Hill, 353 Ill. App. 3d
961, 965-66 (4th Dist. 2004) (collecting cases).
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ARGUMENT
The Double Jeopardy Clauses of the Illinois and Federal constitutions
prevent a defendant from being prosecuted twice for the same offense. U.S.
Const. Amend. V; Ill. Const., Art. I, § 10. But because a defendant’s interest in
finality must be balanced against the public’s interest in just outcomes, it has long
been held that continued prosecution following a mistrial is not necessarily
barred. See, e.g., Arizona v. Washington, 434 U.S. 497, 505 (1978). A new trial
is permitted if (1) the defense consented to a mistrial; or (2) the mistrial was
justified by “manifest necessity,” such as where the jury was deadlocked. Id.; see
also People v. Camden, 115 Ill. 2d 369, 377-79 (1987).
Here, the State is permitted to prosecute defendant in a new trial for two
independent reasons. First, defendant consented to a mistrial. See Section I,
below. Second, even if defendant did not consent, the jury was deadlocked and,
thus, declaring a mistrial was a manifest necessity. See Section II.
I.

Defendant Consented to a Mistrial.
A. Defendant Implicitly Consented to a Mistrial Because He Had
the Opportunity to Object but Failed to Do So.
This Court has made clear that the failure to expressly object to the

declaration of a mistrial before the jury is released constitutes implicit consent to
the mistrial and bars the defendant from later arguing that a new trial violates
double jeopardy principles. See Camden, 115 Ill. 2d at 377-79; see also People v.
Segoviano, 189 Ill. 2d 228, 248 (2000) (double jeopardy clause does not bar new
trial “if defendant had consented to, or even merely failed to object to the
mistrial”). In Camden, a sheriff heard a juror say during trial that he did not
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know whether he could render an impartial verdict. 115 Ill. 2d at 372. The sheriff
and the juror were examined in open court; defense counsel did not crossexamine the sheriff or the juror, and he objected to the State questioning the
juror about why he was unable to render a verdict. Id. at 373-74. The trial court
then sua sponte declared a mistrial. Id. at 374-75. Camden did not object to the
mistrial at that time but at a subsequent hearing he moved to bar a new trial
based on double jeopardy principles. Id. at 375.
This Court held that Camden had implicitly consented to the mistrial
because he had failed to expressly object before the jury was discharged. Id. at
377-79. As this Court noted, Camden could have objected to a mistrial (1)
following the conclusion of the examination of the juror; or (2) when the judge
declared a mistrial. Id. at 377-78. Apart from objecting to questioning the juror,
however, defense counsel stood mute. Id. at 378. Accordingly, this Court held
that “the defendant implicitly consented to the mistrial” and that the double
jeopardy clause “d[id] not bar reprosecution.” Id. at 379.
Notably, Camden thereafter filed a federal habeas corpus petition, and the
Seventh Circuit Court of Appeals endorsed this Court’s holding and reasoning.
Camden v. Cir. Ct. of Crawford Cty., 892 F.2d 610, 615 (7th Cir. 1990). The
Seventh Circuit noted that Camden and his counsel “were afforded a minimal but
adequate opportunity to object” to the mistrial but failed to do so. Id. As the
Seventh Circuit explained, the trial court’s comments “should have prompted
defense counsel to object if he did not agree with the need for a mistrial or the
propriety of a retrial.” Id. Defense counsel “merely had to rise in a respectful
manner prior to the dispersal of the jury and indicate his objection to the
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mistrial.” Id. at 618. The failure to do so “clearly demonstrate[s] that the double
jeopardy argument was merely an afterthought that took form long after the first
trial ended in a mistrial.” Id. Accordingly, a new trial was not barred by double
jeopardy principles. Id.
Consistent with this Court’s holding in Camden, numerous other state
high courts and federal courts of appeals have held that the failure to expressly
object to a mistrial before the jury is released constitutes implicit consent to the
mistrial that bars any double jeopardy argument. See, e.g., United States v.
Palmer, 122 F.3d 215, 219 (5th Cir. 1997) (“Our precedents require that criminal
defendants make timely, explicit objections to a sua sponte declaration of a
mistrial, lest they be held to have impliedly consented to it”); see also Marte v.
Vance, 480 F. App’x 83, 85 (2d Cir. 2012) (failure to expressly object to mistrial
constituted implicit consent); United States v. Alvarez, 561 F. App’x 375, 380
(5th Cir. 2014) (same); United States v. Brewley, 382 F. App’x 232, 237-39 (3d
Cir. 2010) (same); United States v. DiPietro, 936 F.2d 6, 9-10 (1st Cir. 1991)
(same); United States v. Puelo, 817 F.2d 702, 705 (11th Cir. 1987) (same);
Pellegrine v. Com., 446 Mass. 1004, 1005 (Ma. 2006) (same); State v. Cram, 46
P.3d 230, 232-33 (Utah 2002) (same); State v. Johnson, 267 Ga. 305, 306 (Ga.
1996) (same); State v. Tolliver, 839 S.W.2d 296, 300 (Mo. 1992) (same).
And, until this case, the Illinois Appellate Court likewise followed Camden
and held that a defendant must expressly object to a mistrial to preserve a double
jeopardy argument. See People v. Hill, 353 Ill. App. 3d 961, 966 (4th Dist. 2004);
People v. Escobar, 168 Ill. App. 3d 30, 39 (1st Dist. 1988).
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The requirement of a clear, express objection to a mistrial is sensible for a
variety of reasons. As with other kinds of alleged errors, the requirement that a
defendant expressly object to a mistrial allows the trial court to address and
resolve a defendant’s concerns in the first instance and thus conserve judicial
resources. It also provides a bright-line rule that imposes a minimal burden on
defendants and is easily applied by trial and appellate courts.
Furthermore, in the context of a mistrial, the express objection
requirement takes on even greater importance because it is integral to protecting
the interests of justice and maintaining an effective criminal justice system. That
is so because, unlike many other kinds of errors, if a trial court is found to have
incorrectly declared a mistrial, and the defendant is found not to have consented,
the remedy is not remand for a new trial, but rather an acquittal and a bar against
continued prosecution, regardless of the evidence against the defendant. See,
e.g., Washington, 434 U.S. at 503-04. Given those harsh consequences to the
interests of the State, it is reasonable — indeed it is plainly correct — to impose
the minimal burden on a defendant to expressly object to the declaration of a
mistrial before the jury is released.
Indeed, as courts have recognized, if there were no such requirement, then
defendants would have an incentive to either remain silent or act ambiguously
when a court is considering whether to declare a mistrial, and then later win a bar
against prosecution by claiming that the trial court’s decision was error. See, e.g.,
Camden, 892 F.2d at 618 (defendants should not be permitted to “manipulate the
events” and “profit from a failure to act”); Hill, 353 Ill. App. 3d at 967 (similar);
see also People v. Mosley, 74 Ill. 2d 527, 536 (1979) (“[D]efendant cannot by his
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own act avoid the jeopardy in which he stands and then assert it as a bar to
subsequent jeopardy”). Such incentive is contrary to this Court’s long-held and
well-reasoned principle that a party who fails to expressly object to a trial court’s
course of action cannot claim on appeal that the trial court erred. See, e.g.,
People v. Marigny, 51 Ill. 2d 445, 450 (1972) (“An accused may not sit idly by
and allow irregular proceedings to occur without objection and afterwards seek to
reverse his conviction by reason of those same irregularities”); In re Det. Of
Swope, 213 Ill. 2d 210, 217 (2004) (defendant may not appeal trial court action
he accepted “even though that acceptance may have been grudging”).
Here, defendant did not expressly object to a mistrial even though, as in
Camden, he had multiple opportunities to do so. For example, defendant could
have expressly objected to a mistrial (1) when the prosecutor noted that he was
“not saying” that the discussed alternatives to mistrial were “the right method
that we believe”; or (2) when the trial judge declined to issue a Prim instruction
and indicated that she intended to declare a mistrial; or (3) when the judge then
asked the bailiff to recall the jury so that she could declare a mistrial; or (4)
minutes later when the jury returned to the courtroom but before the judge
formally announced the mistrial and discharged the jury; or (5) at any other time
during the parties’ lengthy discussion of what to do with a jury that appeared to
be “completely deadlocked.”
But defendant failed to object at any of those opportunities. Instead, he
stood silently by when the court announced the mistrial, then asked for a status
hearing so that he could issue subpoenas in advance of the new trial.
Accordingly, defendant may not now claim that the trial court erred by declaring

SUBMITTED - 1335204 - Criminal Appeals, OAG - 6/29/2018 8:03 AM

12

122830

a mistrial or argue that a new trial is barred by double jeopardy principles. See,
e.g., Camden, 115 Ill. 2d at 377-79.
B. Defendant Expressly Consented to a Mistrial by Moving for a
Mistrial on Each of the Previous Two Days of Trial.
There is a second, independent basis for finding consent: defendant’s
motions for a mistrial on each of the first two days of trial constitute consent to
the trial court’s decision to declare a mistrial on the third day. See Mosley, 74 Ill.
2d at 536-37. In Mosley, the prosecutor admitted on the first day of trial that he
was the source for a Chicago Tribune article that provided a variety of important
facts about the case. Id. at 531-32. Mosley moved for a mistrial on the grounds of
“prosecutorial misconduct and fundamental unfairness,” then moved for a
mistrial several more times based on the court’s questioning of jurors about the
article. Id. The trial judge eventually indicated that he intended to declare a
mistrial, though no juror had seen the article, because he was concerned that “the
Court itself highlighted the article.” Id. at 533. Mosley objected, urged the court
to sequester the jury, then withdrew that argument. Id. at 533-34. The judge
then declared a mistrial and Mosley contended that a new trial was barred by
double jeopardy principles because the mistrial was (1) on the trial court’s own
motion and (2) based on a different ground than Mosley’s prior requests for a
mistrial. Id. at 534.
This Court concluded that Mosley was barred from raising a double
jeopardy argument because “there can be no doubt that the mistrial eventually
declared was the relief requested by the defendant on the earlier occasions.” Id.
at 536. Given Mosley’s prior requests for a mistrial, albeit on alternative grounds,
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this Court held that the mistrial had to be viewed, “at the minimum, to have been
declared with his consent.” Id. at 537.
Thus, the rule has developed here and in other jurisdictions that a
defendant’s prior request for a mistrial constitutes consent to the trial court’s
subsequent declaration of a mistrial unless the defendant withdrew his earlier
motion. See, e.g., People v. Orenic, 88 Ill. 2d 502, 509 (1981) (defendant’s
requests for additional jury instruction during deliberation, motion for dismissal
with prejudice, and assertion that any mistrial should be on judge’s motion “since
we don’t think we were the cause,” were insufficient to withdraw prior agreement
that mistrial was possible alternative); United States v. Buljubasic, 808 F.2d
1260, 1265 (7th Cir. 1987) (finding consent where defendant did not inform trial
court that he wished to withdraw earlier motions for mistrial); Earnest v. Dorsey,
87 F.3d 1123, 1129 (10th Cir. 1996) (same).
Furthermore, similar to this Court’s decision in Mosley, other courts
likewise have found consent even if the defendant’s prior motions for mistrial
were based on a different ground than the one ultimately relied on by the trial
court. See, e.g., State v. Saunders, 267 Conn. 363, 397 & n.34 (Conn. 2004) (that
defendant’s motion for mistrial was based on “different ground” than the one
relied on by the trial court “was irrelevant”); State v. Knight, 616 S.W.2d 593,
596-97 (Tenn. 1981) (same). Similar to Mosley, those courts have noted that a
defendant’s motion for a mistrial, even if on a different ground, “constituted an
acknowledgment” by the defendant that “he was prepared to relinquish his right
to have the charges against him resolved in the first trial.” Saunders, 267 Conn.
at 397.
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Here, trial lasted only three days. Defendant moved for a mistrial on the
first day of trial; he moved for a mistrial on the second day of trial; and the court
declared a mistrial on the third day of trial, without an express objection by
defendant. By repeatedly moving for a mistrial, defendant plainly indicated that
he did not object on double jeopardy grounds to a new trial. And by declaring a
mistrial, the trial court granted defendant the relief he had requested every
previous day of trial. Indeed, there can be no doubt that had the jury continued
to deliberate and returned a guilty verdict, defendant would have argued on
appeal that a mistrial should have been granted on either of the first two days of
trial and the case never should have been submitted to the jury. Accordingly,
defendant cannot now claim that a new trial is barred.
C. The Appellate Court Erred in Concluding that Defendant’s
Consent to a Prim Instruction Constituted an Objection to a
Mistrial.
The appellate court’s conclusion that defendant objected to a mistrial by
agreeing with the prosecutor’s initial suggestion that a Prim instruction could be
given is contrary to controlling law, sound policy, and the record on appeal.
1. The appellate court’s ruling is contrary to controlling law
and sound policy.
As noted, this Court has never held that a request for Prim instruction, or
anything short of an express objection to a mistrial, is sufficient to preserve a
double jeopardy claim. Other courts have likewise found that requests for Prim
instructions, suggestions that a deadlocked jury be allowed to continue
deliberating, or other indications of a defendant’s preference to proceed to
verdict do not constitute an express objection to a mistrial. See, e.g., Escobar,
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168 Ill. App. 3d at 38-39 (“The suggestion of a Prim instruction, alone, is
insufficient” to constitute an objection to a mistrial); Alvarez, 561 F. App’x at 380
(defendant’s assertion that he preferred to proceed to verdict was not objection to
mistrial); United States v. Phillips, 431 F.2d 949, 950 (3d Cir. 1970) (expressed
belief that deliberations could continue was not objection to mistrial); United
States v. Beckerman, 516 F.2d 905, 908-09 (2d Cir. 1975) (request that
deadlocked jury be re-instructed on burden of proof was not objection to
mistrial); Palmer, 122 F.3d at 219 (expressed desire to complete trial was not
objection to mistrial); DiPietro, 936 F.2d at 11 (defendant did not object to
mistrial despite renewing motion for acquittal).
There are good reasons for these decisions. As noted, the requirement of a
clear, express objection to a mistrial is sensible because it (1) provides a brightline rule that imposes a minimal burden on defendants and is easily applied by
courts; (2) removes an incentive for defendants to act ambiguously; and (3)
effectively balances a defendant’s interest in being tried once for an offense with
the State’s interest in prosecuting criminal offenses. Supra pp. 11-12.
Furthermore, as these cases suggest, there is no logical basis for the
appellate court’s belief that a request for a Prim instruction is per se incompatible
with consent to a mistrial. For example, a party could believe that a jury was
deadlocked, and a mistrial was acceptable, but still suggest that given the time
and resources spent litigating the case there is no harm in making one last effort
to encourage the jury to reach a verdict even though it was likely futile. Or a
party could believe that the jury was truly deadlocked, and a mistrial necessary,
but also believe that, as a procedural matter, the trial court was permitted to give
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a Prim instruction. Or a party could initially request a Prim instruction and then,
after learning new information, come to believe that to avoid a coerced jury it is
necessary to declare a mistrial.
Indeed, as discussed further below, it appears that each of those
explanations applies here, because defendant (1) agreed with the prosecutor’s
assertion that the jury appeared “completely deadlocked” and further
deliberations might be “futile”; (2) merely agreed with the prosecutor’s initial
suggestion that “procedurally” a Prim instruction could be given but then
remained silent when the prosecutor noted that he was “not saying that’s the
right method that we believe”; and (3) remained silent when the judge explained
that a Prim instruction was a bad idea, and could lead to “extremely angry” jurors
(and, thus, perhaps a coerced verdict), because she had heard “loud voices”
arguing in the jury room for some time. Infra pp. 18-21. Therefore, a request for
a Prim instruction is not necessarily incompatible with consent to a mistrial.
The appellate court failed to grapple with decisions holding that a request
for a Prim or similar instruction is insufficient to preserve a Double Jeopardy
claim or any of the important legal or policy considerations that underlie them.
Instead, against this overwhelming weight of authority, the appellate court relied
on only three cases, none of which supported its judgment. See Kimble, 2017 IL
App (2d) 160087, ¶¶ 25-27 (citing Escobar, Bagley, Kendrick). In Escobar,
unlike defendant here, Escobar had not moved for a mistrial; Escobar
“repeatedly” and “unequivocal[ly]” asked that the jury be told to continue
deliberating; and Escobar’s attorneys “believed that the verdict would be
favorable” and expressly asked “that the jury be allowed to proceed so as not to

SUBMITTED - 1335204 - Criminal Appeals, OAG - 6/29/2018 8:03 AM

17

122830

jeopardize Escobar’s position.” Escobar v. O’Leary, 943 F.2d 711, 716-17 (7th Cir.
1991). In Bagley, the court likewise relied on the fact that, unlike defendant here,
Bagley “never formally requested a mistrial” during trial and instead “forcefully
argued” that the trial should continue. People v. Bagley, 338 Ill. App. 3d 978,
981-82 (2d Dist. 2003). And in Kendrick, “defense counsel expressed his desire
to continue the trial” because the State’s key witness testified that a police officer
convinced him to lie and, thus, “it was the prosecution’s case which was in
shambles.” State v. Kendrick, 868 S.W.2d 134, 137 (Mo. App. Ct. 1993). None of
those cases is remotely similar to the facts presented here. Nor does any of those
cases provide any basis for departing from the long-established rules that (1) the
failure to expressly object to the declaration of a mistrial before the jury is
released constitutes implicit consent to the mistrial; and (2) prior requests for a
mistrial constitute consent to a trial court’s declaration of a mistrial.
In sum, there is no legal or policy basis for the appellate court’s judgment.
2. The appellate court’s decision is contradicted by the
record.
In addition to its failure to apply this Court’s precedent, the appellate
court’s ruling — which rests on its belief that defendant “forcefully argued” for a
Prim instruction — is contradicted by the record.
To begin, the appellate court ignored that defendant never suggested (let
alone “forcefully argued”) that there was reason to believe that the jury could
reach a verdict. To the contrary, after examination of the foreperson, defense
counsel “agree[d]” with the prosecutor’s statement that it appeared that the jury
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was “completely deadlocked” and further deliberation might be “futile.” R82425.
The appellate court also ignored that it was the prosecutor (not defendant)
who suggested that “procedurally” the court could give a Prim instruction, even
though it might be “futile.” Id. Defense counsel’s response was simply to
agree. R825. Notably, counsel’s response was so quiet that the judge had to ask
him to speak up and confirm his position. Id.3 Defense counsel then noted that
instead of giving a Prim instruction, the jury could simply be ordered to return
the next day. Id. The prosecutor noted that it was possible to both give the jury a
Prim instruction and tell it to return the next day; in response defense counsel
said, “I don’t have any objection to that.” Id. The prosecutor then noted that he
was “not saying” that the discussed alternatives were “the right method that we
believe” and defense counsel remained silent. Id.
Thus, the record establishes that defendant did not “argue forcefully” for a
Prim instruction. Rather, after the parties agreed that the jury appeared to be
“completely deadlocked,” it was the prosecutor who suggested possible ways
forward and defense counsel merely responded that he “agreed” or had no
objection or proposed that no Prim instruction be given at all. And, notably,
when the prosecutor clarified that he was “not saying” that the discussed
alternatives were “the right method,” defense counsel never spoke up to insist
that they were. Counsel’s responses are not the actions of someone who

Although the appellate court said that defendant requested a Prim instruction
“three times,” the record shows that this was merely defense counsel agreeing
with the prosecutor’s procedural suggestion and then immediately repeating
himself twice because the judge asked him to speak up. R825.
3
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“forcefully argued” for a Prim instruction, let alone someone who clearly opposed
a mistrial, especially when viewed in light of defendant’s requests for mistrials on
the two previous days of trial.
Perhaps most importantly, the appellate court also ignored that defendant
did not disagree when the court explained why a Prim instruction was a bad idea
and a mistrial was necessary. After the discussion noted above, the judge
explained that she was “fearful” that if she gave a Prim instruction then “you’re
going to have some extremely angry jurors,” i.e., a jury that could produce a
tainted verdict. R825. She then told counsel a fact apparently unknown to them
— that she had heard “some very loud voices back there [in the jury room] for a
period of time” — and that, therefore, she would not give a Prim instruction.
R825-26. Notably, neither party disagreed or argued then (or ever) that there
was any reason to believe that the jury could reach a verdict. R826. Instead,
defense counsel remained silent as the judge called the jurors back to the
courtroom, thanked them for their service, and then declared a mistrial. Id. All
of counsel’s actions are consistent with someone who understands that a mistrial
is necessary, not someone “forcefully” opposed to it.
Lastly, the appellate court erred in giving no weight to counsel’s actions
immediately after the trial court declared a mistrial. Rather than objecting to the
court’s decision, or indicating in any way that he planned to argue that a new trial
was barred, defendant instead (1) asked that a status hearing be set for thirty days
so that he could issue subpoenas necessary for the new trial; and (2) agreed to a
status hearing “to reset for trial.” R827. As this Court and others have correctly
held, engaging in a discussion about a new trial after the jury is released is
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consistent with a finding that defendant consented to a mistrial. See, e.g.,
Camden, 115 Ill. 2d at 378 (waiver of speedy trial right and discussion of
scheduling moments after jury was discharged indicated consent to new trial);
Camden, 892 F.2d at 618 (discussion of new trial date moments after mistrial
declaration “bolsters our finding that [defendant] impliedly consented to a
mistrial”); Alvarez, 561 F. App’x at 380 (discussion of venue change after jury
discharge indicated consent); Washington, 263 Va. at 306 (discussion of
scheduling after jury discharge indicated consent).
Accordingly, the appellate court’s ruling is contradicted by the record.
Even if this Court were to hold that a request for a Prim instruction could, in
some rare case, constitute an objection to a mistrial (and it should not, for the
reasons discussed above), this is not the case to reach that conclusion.
Defendant’s actions, particularly in light of his repeated requests for a mistrial,
are those of someone who understood why a mistrial was necessary and had no
objection.
II.

The Trial Judge Did Not Abuse Her Discretion in Determining
that the Jury Was Deadlocked and a Mistrial Was a Manifest
Necessity.
Even if defendant had not consented to a mistrial, a new trial is permitted

because the jury was deadlocked and, thus, declaring a mistrial was a manifest
necessity. Washington, 434 U.S. at 505, 509 (new trial permitted where
declaring mistrial was “manifest necessity” such as where jury was deadlocked).
The appellate court’s conclusion that “judicial indiscretion,” not a deadlocked
jury, caused the mistrial is contrary to controlling law and the facts of this case.
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A.

The Trial Court Did Not Prompt a Mistrial by Instructing
the Jury, Ex Parte, to Continue to Deliberate.

The appellate court failed to apply controlling law and misconstrued the
record when it held that “the [trial] court’s indiscretion” — namely, telling the
jury ex parte to continue deliberating — “prompted the mistrial” and, thus,
“reprosecution is barred.” Kimble, 2017 IL App (2d) 160087, ¶ 41.
As a matter of best practices, a judge generally should not speak to the jury
ex parte while trial is ongoing. But whether such a communication is an error
depends on the substance of the communication and, in particular, whether it
prejudices the defendant. See, e.g., People v. McLaurin, 235 Ill. 2d 478, 497
(2009); People v. Johnson, 238 Ill. 2d 478, 489 (2010). Tellingly, defendant
never objected to the trial court’s ex parte communication — not when he first
learned about it in open court, and not a month later when he filed his motion to
bar reprosecution. R821-27; C225-27. Accordingly, defendant now bears the
burden of showing that he was prejudiced, i.e., that the communication affected
the jury’s deliberations to his detriment. See, e.g., McLaurin, 235 Ill. 2d at 497.
This Court’s precedent plainly holds that, under these facts, defendant
cannot carry his burden to show that he was prejudiced. In Johnson, after the
jury announced its guilty verdict and was released, the trial judge told the parties
that earlier in the day he had instructed the jury, ex parte, to “continue
deliberating” when they reported that they were at an impasse. Johnson, 238 Ill.
2d at 482. This Court affirmed Johnson’s conviction because, among other
reasons, telling the jury to “continue deliberating” is “a clear and noncoercive
response well within [the judge’s] discretion.” Id. at 490. Similarly, in
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McLaurin, “the court sent the bailiff to tell the jury to ‘keep on deliberating’”
without notifying the defendant personally of that communication. McLaurin,
235 Ill. 2d at 496. This Court concluded that the instruction was neither coercive
nor improper and, thus, was not a basis to reverse the defendant’s conviction. Id.
at 498-99.
Johnson and McLaurin are directly on point. Here, the jury indicated that
it was at an impasse, and the judge instructed the bailiff to tell them “to continue
to deliberate.” R821-22. There is no material difference between that instruction
and the instructions this Court found permissible in Johnson and McLaurin.
Furthermore, any potential for prejudice here (and, to be clear, there is none) is
dramatically lower than in McLaurin or Johnson because in each of those cases,
the defendant’s convictions were affirmed despite the ex parte instruction,
whereas in this case the State is arguing only that it be allowed to continue
prosecuting defendant for the numerous sexual abuse charges against him.
The appellate court failed to consider this controlling precedent and
instead found that the simple instruction to “continue to deliberate” prejudiced
defendant for four reasons, each of which is meritless.
First, the appellate court ignored the record when it held that the judge’s
ex parte instruction somehow “led to the precipitous declaration of a mistrial
without considering available alternatives” such as a Prim instruction. Kimble,
2017 IL App (2d) 160087, ¶¶ 36, 37. After telling the parties about the ex parte
instruction she had given a few hours earlier and that she had now received a new
note indicating that the jury was deadlocked, the judge expressly told the parties
that she would “be more than willing to ask them if they’d like to go home, come
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back tomorrow, sleep on it. If it would do any good, I’ll bring them back
tomorrow.” R822. After further discussion in court, the judge then called in the
foreperson to ask for details about the length of the impasse, whether anyone had
changed their minds during that time, whether it would help to sleep on it, and
whether further deliberations would help. R823-24. The foreperson said that the
impasse had existed for hours and that further deliberations would be futile. Id.
After the foreperson returned to the jury room, the judge then gave the parties
ample time and opportunity to suggest how best to proceed. R824-26.
Ultimately, after hearing from both parties, the judge explained that she believed
she had to declare a mistrial because further deliberations would be “futile” and
perhaps worse because of the jurors’ anger. R825-26.
Thus, the judge did not act “precipitously” or fail to “reasonably” consider
alternatives. Rather, the judge expressly stated her openness to consider
alternatives, questioned the foreperson, allowed the parties to suggest
alternatives, and then, after gathering and considering that information,
explained why she believed a mistrial was necessary.
Second, the appellate court failed to apply controlling law when it held
that “defendant suffered a deprivation of his fundamental rights when the judge
engaged in the ex parte communication with the jury.” Kimble, 2017 IL App (2d)
160087, ¶ 36. As noted, this Court has expressly held on multiple occasions that
an ex parte instruction to continue deliberating is “well within [the trial judge’s]
discretion” and does not affect “the fairness of the defendant’s trial” or “the
integrity of the judicial process.” Johnson, 238 Ill. 2d at 490 (citations omitted).
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Third, the appellate court failed to apply controlling law when it held that
telling the jury to continue deliberating “left the jury with no guidance” and could
have caused jurors to feel “coerced.” Kimble, 2017 IL App (2d) 160087, ¶ 38.
Again, this Court has made clear that an instruction to continue deliberating is “a
clear and noncoercive response well within [the judge’s] discretion.” Johnson,
238 Ill. 2d at 490; see also McLaurin, 235 Ill. 2d at 498-99 (same).
Fourth, the appellate court ignored the record and failed to apply this
Court’s precedent when it concluded that defendant was prejudiced because the
ex parte instruction “foreclosed defendant’s option to request the Prim
instruction earlier in the afternoon when the jury first considered itself at an
impasse.” Kimble, 2017 IL App (2d) 160087, ¶ 40. The defendant in Johnson
raised precisely that same argument and the majority of this Court necessarily
rejected it. See Johnson, 238 Ill. 2d at 495 (Burke, J., dissenting, describing
Johnson’s argument). Rightly so, for among other reasons, this Court has long
held that a trial judge has broad discretion in dealing with a deadlocked jury and
is not obligated to give a Prim instruction when a party requests it. See, e.g.,
People v. Cowan, 105 Ill. 2d 324, 328 (1985) (no obligation to give Prim
instruction); see also Blueford v. Arkansas, 566 U.S. 599, 609 (2012) (“We have
never required a trial court, before declaring a mistrial because of a hung jury, to
consider any particular means of breaking the impasse”); Escobar, 943 F.2d at
718, n.5 (“Contrary to Escobar’s assertion, Judge Bailey was not obligated prior to
declaring a mistrial to read the Prim instruction”).
In addition, unlike the defendant in Johnson (who learned about the
impasse and ex parte instruction after the verdict was rendered), (1) this
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defendant had an opportunity to argue for a Prim instruction; (2) the trial court
here considered a Prim instruction and offered credible reasons for rejecting it;
(3) during the discussion of possible alternatives here, defense counsel noted that
one possibility was simply telling the jurors to return the next day without giving
a Prim instruction, see R825, and (4) defendant here indicated his consent to a
mistrial in multiple ways, as discussed above.
Moreover, while the judge did not formally give a Prim instruction, her ex
parte instruction to “continue to deliberate” echoes Prim’s directive that it is the
jurors’ duty “to consult with one another and to deliberate.” Prim, 53 Ill. 2d at
75-76. And the other parts of the Prim instruction — that the decision must be
unanimous, each juror must decide the case for himself or herself, the jurors are
the factfinders, and each juror must be open-minded without surrendering an
honest belief to reach a verdict — simply repeat instructions the jurors had
already heard that morning when deliberations began and/or have no meaningful
application here because the jury did not reach a verdict and, thus, there is no
concern that defendant was found guilty by a split or coerced jury. See R804,
806-07, 809-10, 812 (selected portions of jury instructions); see also Cowan, 105
Ill. 2d at 328 (noting that much of the language in Prim was included to avoid
coercing jury to reach verdict).
Although the appellate court’s primary concern was that absent a Prim
instruction, the jury did not know to keep an open mind and be willing to
reexamine their opinions, there is no reason to assume that jurors are unaware of
that basic principle. And that is especially true with respect to these jurors
because they showed an open-minded willingness to reexamine their opinions in
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at least two ways. According to the foreperson, the jury viewed itself to be at an
impasse shortly before noon. R823. Rather than telling the judge or bailiff that
they were deadlocked, however, the jurors continued to deliberate, then a few
hours later reviewed the videotape of S.M.’s interview. R820-21. Such actions
indicate that the jurors remained open-minded, sifted through the evidence, and
reexamined their own views. Furthermore, the foreperson noted that earlier in
the deliberations, one or more jurors had changed their initial positions, R823,
which again indicates that the jurors were aware of their duty to keep an open
mind, listen to their fellow jurors, and be willing to change their opinions.
In sum, the appellate court’s conclusion that the trial court’s ex parte
instruction “prompted” the mistrial or in any way prejudiced defendant fails
under controlling law and the facts of this case.
B.

The Trial Court Did Not Abuse Its Discretion in
Determining that the Jury Was Deadlocked.

Both this Court and the United States Supreme Court have repeatedly
emphasized that trial courts have “broad discretion” to declare a mistrial. See,
e.g., Renico v. Lett, 559 U.S. 766, 774 (2010); People v. Hall, 194 Ill. 2d 305, 341
(2000). And, as the United States Supreme Court has held, “The reasons for
‘allowing the trial judge to exercise broad discretion’ are ‘especially compelling’ in
cases involving a potentially deadlocked jury.” Lett, 559 U.S. at 774.
That is so because “the trial court in in the best position to assess all the
factors which must be considered in making a necessarily discretionary
determination whether the jury will be able to reach a just verdict if it continues
to deliberate.” Id. (internal citations and quotations omitted). Absent such
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deference, trial judges “might otherwise employ coercive means to break the
apparent deadlock, thereby creating a significant risk that a verdict may result
from pressures inherent in the situation rather than the considered judgment of
all the jurors.” Id. (internal citations and quotations omitted). Because of the
deference given to trial courts, the Supreme Court has “never overturned a trial
court’s declaration of a mistrial after a jury was unable to reach a verdict.” Id. at
775 (internal citations omitted).
The governing abuse of discretion standard of review requires defendant
to show that the trial court’s decision was “arbitrary, fanciful, unreasonable” or
that “no reasonable person would take the view adopted by the trial court.”
People v. Delvillar, 235 Ill. 2d 507, 519 (2009). On this record, defendant cannot
come close to meeting that standard.
Neither this Court nor the United States Supreme Court has adopted a
framework for analyzing whether a trial court abused its discretion in declaring a
mistrial, but other courts generally have examined six factors:


Factor one: the jury’s collective opinion that it cannot reach a verdict;



Factor two: the length of deliberations;



Factor three: the length of trial;



Factor four: the complexity of the issues presented to the jury;



Factor five: communications between the judge and jury; and



Factor six: the possibility of jury exhaustion and coercion.

See, e.g., People v. Andrews, 364 Ill. App. 3d 253, 266-67 (2d Dist. 2006)
(collecting cases). Each of those factors supports the trial court’s decision to
declare a mistrial here.
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1. Factor one: the jury believed that it was completely
deadlocked.
Courts, including the United States Supreme Court, repeatedly have held
that the “most important” factor in determining whether a trial court abused its
discretion by declaring a mistrial is the jury’s own statement that it is unable to
reach a verdict. Lett, 559 U.S. at 778; see also, e.g., United States v. HernandezGuardado, 228 F.3d 1017, 1029 (9th Cir. 2000) (the “most critical factor” is “the
jury’s own statement that it is unable to reach a verdict”); Escobar, 943 F.2d at
718 (jury’s own opinion is “the most critical factor”). That rule is sensible because
the jurors are the best judges of their own minds and the possibility that they will
change their positions and reach a unanimous verdict.
Here, the jurors made clear that they were completely deadlocked and
would not change their minds. In the early afternoon, the jury indicated to the
bailiff that they were at an impasse. R821. Then the jury sent a note to the judge
several hours later stating that “despite our best efforts, we are at an [i]mpasse.”
Id. And when questioned by the judge, the foreperson said that (1) the jury had
been deadlocked for hours; and (2) the jurors collectively believed that it would
be futile to continue deliberating. R822-23. Accordingly, the “most critical”
factor in this analysis weighs strongly in favor of finding that the trial court
appropriately exercised its discretion by declaring a mistrial.
2. Factors two through four: length of deliberations, length
of trial, and complexity of the issues.
Courts typically examine the second, third, and fourth factors together,
holding that that the shorter the trial and the simpler the issues, the less time a
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jury needs to be given before determining it is deadlocked. See, e.g., Andrews,
364 Ill. App. 3d at 269.
Here, the trial was short — there were only two days of testimony before
the case was submitted to the jury. Furthermore, the case presented only a single
issue: whether S.M. was telling the truth that defendant sexually abused her.
Notably, there was no physical evidence to consider — this is not a case involving
DNA, ballistic reports, or any complex evidentiary issue. And there was no expert
testimony, conflicting eyewitness reports, or alibi defenses to resolve. Rather, the
question of defendant’s guilt depended entirely on whether the jury found S.M.’s
testimony credible, and determining someone’s credibility is a commonplace task
that jurors perform all the time in their everyday lives outside of the courtroom.
Given the brief nature of the trial, and that the verdict depended on only
one straightforward issue, it was reasonable for the Court to declare a mistrial
after five hours of deliberation, especially given that the judge had already
encouraged the jury to continue deliberating earlier in the day. Indeed, courts
have routinely affirmed mistrials when the jury deliberated for similar or shorter
periods of time in much more complex cases, even where the jury was never given
a Prim or related instruction. See, e.g., Hernandez-Guardado, 228 F.3d at 1029
(affirming mistrial after two hours of deliberations in conspiracy to transport
illegal aliens case; no Prim instruction given); People v. Wolf, 178 Ill. App. 3d
1064, 1066 (3d Dist. 1989) (affirming mistrial after two hours of deliberations in
residential burglary case; no Prim instruction given); Lett, 559 U.S. at 777-78
(affirming mistrial after four hours of deliberation in murder case; no Prim
instruction given); Andrews, 364 Ill. App. 3d at 269 (affirming mistrial after five-
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and-a-half hours of deliberation in vehicular hijacking case); United States v.
Malcom, 295 F. App’x 982, 984 (11th Cir. 2008) (affirming mistrial after five
hours of deliberation in armed bank robbery case); United States v. Vaiseta, 333
F.3d 815, 818 (7th Cir. 2003) (affirming mistrial after seven hours of
deliberations in auto-theft ring case; no Prim instruction given). Accordingly,
these factors support the trial court’s decision to declare a mistrial.
3. Factor five: communications between judge and jury.
Courts have recognized that, even where the trial court did not give a Prim
instruction, the fact that the trial court “instructed the jury to try again” is an
“important factor” weighing in favor of a finding that the trial court did not abuse
its discretion by declaring a mistrial. See, e.g., Malcolm, 295 F. App’x at 984. In
addition, courts have found that it is reasonable to declare a mistrial if the trial
court spoke to the jury about the status of their deliberations and asked whether
they believed they could reach a verdict if given additional time. See, e.g.,
Vaiseta, 333 F.3d at 818. Here, as discussed, the trial court did both.
Accordingly, the fifth factor demonstrates that the trial court did not abuse its
discretion by declaring a mistrial.
4. Factor six: effect of exhaustion and possibility of coercion.
Courts have long recognized that if a mistrial is not declared when a jury
says it is unable to reach a verdict, “there exists a significant risk that a verdict
may result from pressures inherent in the situation rather than the considered
judgment of all the jurors.” Washington, 434 U.S. at 509. Here, the trial court
reasonably expressed concern about the risk of exhaustion and coercion because
(1) the jurors already had been encouraged once to keep deliberating, and they

SUBMITTED - 1335204 - Criminal Appeals, OAG - 6/29/2018 8:03 AM

31

122830

were still unable to reach a verdict; and (2) the judge noted that she was
concerned that further deliberations would create “extremely angry jurors,” and
thus perhaps a tainted verdict, because she had been hearing “very loud voices
back there [in the jury room] for a period of time.” R825-26. Thus, the sixth
factor also weighs in favor of declaring a mistrial.
In sum, all six factors demonstrate that the trial court did not abuse its
discretion in declaring a mistrial. Accordingly, even if defendant did not consent
to the mistrial, this Court should find that the jury was deadlocked and hold that
the State is permitted to continue defendant’s prosecution.
CONCLUSION
For the foregoing reasons, this Court should reverse the appellate court’s
judgment and remand for trial.
June 29, 2018
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