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NATURE OF THE ACTION AND JUDGMENT APPEALED FROM

This case 1s about whether Public Act 101-0610, which strips Plaintiffs
of their authority to make decisions regarding their own retirement assets,
transfers that authority (and those assets) to two newly-created, state-wide
“Pension Investment Funds,” and requires the individual funds to bear the cost
of the transfers, violates the Pension Protection Clause and/or the Takings
Clause of the Illinois Constitution. This appeal is not based upon the verdict of
a jury but rather seeks review of the Sixteenth Circuit and Second Appellate

District’s findings regarding the constitutionality of Public Act 101-0610.
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ISSUES PRESENTED FOR REVIEW

1. Whether the Second District erred in finding that voting for pension
board members is not a “benefit” subject to the Pension Protection
Clause given this Court’s ruling in Williamson County Board of
Commissioners v. Board of Trustees of the Illinois Municipal
Retirement Fund.

2. Whether the Second District erred in finding that requiring Plaintiffs
to pay for the consolidated funds’ startup costs, administration,
operation, and transition costs does not “impair or diminish” their
funds.

3. Whether the Second District erred in finding that Plaintiffs “do not
own the funds that the Act requires to be transferred,” such that the

Takings Clause is not implicated.
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STANDARD OF REVIEW

“We note that statutes are presumptively constitutional and the party
challenging the validity of a statute bears the burden of rebutting this
presumption by establishing a clear constitutional violation. We will uphold
the constitutional validity of a statute whenever reasonably possible.”
Carmichael v. Laborers’ & Retirement Bd. Employees’ Annuity & Benefit Fund
of Chicago, 2018 IL 122793, 924. “It 1s well established, however, that, where
there is any question as to the legislative intent and clarity of the language of
a pension statute, it must be liberally construed in favor of the rights of the
pensioner. This rule applies with equal force to interpretations of the
provisions of the pension protection clause of our state constitution.”
Carmichael v. Laborers’ & Retirement Bd. Employees’ Annuity & Benefit Fund
of Chicago, 2018 1L 122793, §24. “Thus, to the extent that there may be any
lingering doubt about the meaning or effect of the provisions at issue in this
case, we must resolve that doubt in favor of the members of this State's public
retirement system.” /d.

The de novo standard of review is applied to issues of statutory
interpretation and summary judgment rulings. Performance Marketing Assn,

Inc. v. Hamer, 2013 1L 114496, 912.
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STATEMENT OF JURISDICTION

On May 25, 2022, the trial court entered a written Order granting
Defendants’ Motion for Summary Judgment and denying Plaintiffs’ Cross-
Motion for Summary Judgment. (C609-623). On June 1, 2022, Plaintiffs timely
filed their Notice of Appeal. (C626).

The Second District did not hear oral argument. On February 7, 2023,
the Second District issued its Opinion affirming the circuit court’s decision to
grant summary judgment and finding that Public Act 101-0610 does not violate
the Pension Protection Clause or the Takings Clause of the Illinois
Constitution. (A1-11). No petition for rehearing was filed in the Second
District Appellate Court.

On March 14, 2023, Plaintiffs timely filed their Petition for Leave to

Appeal. Plaintiffs’ Petition was allowed by this Court on May 24, 2023.
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STATUTES INVOLVED

Public Act 101-610.

(See Appendix — A-000049 — A-000097).

40 ILCS 5/1 — Illinois Pension Code

(See Appendix — A-000098 — A-000103).

40 ILCS 5/3 — Police Pension Fund — Municipalities 500,000 and Under

(See Appendix — A-000104 — A-000117).

40 ILCS 5/4 — Firefighters Pension Fund — Municipalities 500,000 and Under

(See Appendix — A-000118 — A-000132).

Pension Protection Clause. ILCS Const. Art. 13, §5.

“Membership in any pension or retirement system of the State, any unit of local
government or school district, or any agency or instrumentality thereof, shall
be an enforceable contractual relationship, the benefits of which shall not be

diminished or impaired.”

Takings Clause. ILCS Const. Art. 1, §15.

“Private property shall not be taken or damaged for public use without just
compensation as provided by law. Such compensation shall be determined by

a jury as provided by law.”
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STATEMENT OF FACTS

Public Act 101-0610 (“the Act”) eliminated Illinois’ locally-controlled
suburban and downstate police and firefighter pension funds’ authority over
their investments and transferred that authority to two consolidated statewide
funds — one for police and one for firefighters. (C610).

I. Statutory Background

A. Pre-Act — Police and Firefighter Pension Funds Locally
Controlled

Prior to the Act, the local police and fire pension funds’ assets were solely
comprised of amounts derived from local taxes, police officer and firefighter
contributions, and such other funds, real property, and personal property as
were received by the local boards. See 40 ILCS 5/3-125 (2015) and 40 ILCS 5/4-
118 (2019). The board of trustees for each of those funds was charged with the
fiduciary duty to “control and manage” those assets, including the exclusive
control and management of “investment expenditures and income, including
interest dividend, capital gains, and other distributions of the investments. 40
ILCS 5/3-132 (1997), 40 ILCS 5/4-123 (1997). Indeed, the boards of trustees of
Article 3 and 4 local pension funds were statutorily obligated to invest their
assets “with the care, skill, prudence, and diligence that a prudent person
...would use.” 40 ILCS 5/1-113.1. In connection with that duty, the board of
trustees of the local pension funds could, and under certain circumstances were
required to, appoint investment advisors who would likewise serve as a

fiduciary to the pension fund. 40 ILCS 5/1-113.5. Smaller funds were limited
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in the types of investment that could be made, with more and more investment
options permitted as funds had correspondingly increasing levels of assets
under management. See 40 ILCS 5/1-113.1 — 40 ILCS 5/1-113.4.

The board of trustees of a local pension fund responsible for investing
the fund’s assets (and/or selecting and appointing the investment advisor) was
to be selected by, and only by, those within the applicable local municipality.
More specifically, pursuant to the statute, the board of trustees for local police
funds consisted of five members, where two members were selected by the
mayor/president of the municipality, two were to be selected by the active
police officers participating in the local fund, and the fifth member was to be
selected by the beneficiaries of that local fund. 40 ILCS 5/3-128. The board of
trustees for local fire funds also consisted of five members, where two members
were selected by the mayor/president of the municipality, two were to be
selected by the active firefighters participating in the local fund, and the fifth
member was to be selected by the retired firefighters in the local fund. 40 ILCS
5/4-121 (also noting that “retired” firefighters included firefighters “receiving
a disability pension”). In other words, no one from outside the municipality or
its local police or fire department had any say in who would be a member of
the board of trustees for that municipality’s local police or fire fund, and in
turn, no one from outside the municipality had any say in who would be

responsible for the management of the fund’s assets.
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The local police and firefighter pension funds’ assets could not be used
“to pay the costs and expenses incurred in the operation and administration
of” any other fund. See, e.g., 40 ILCS 5/22B-118 and 40 ILCS 5/22C-118.
Likewise, the local funds were not responsible for any costs to transition their
funds to any other entity. See, e.g., 40 ILCS 5/22B-120(h) and 40 ILCS 5/22C-
120(h).

B. The Governor’s Task Force and its Report

On October 10, 2019, the Governor’s Pension Consolidation Feasibility
Task Force issued its report. (C125-146). In that report, the Pension
Consolidation Feasibility Task Force stated that the large number of small
suburban and downstate local police and fire pension funds were “unable to
gain access to investment opportunities that provide the highest returns and
competitive investment fees.” (C104; C127). (As noted above, the investment
opportunities available to smaller local funds were circumscribed by statute.)
However, the Task Force’s report did not indicate whether it considered the
effect of removing those statutory limitations on the smaller funds. (C125-146).
Additionally, the Task Force acknowledged that Illinois had fifteen (15) other
pension systems outside of the suburban and downstate police and fire funds
that presented “significant financial burdens” despite being “larger funds.”
(C128).

Indeed, despite noting that the suburban and downstate funds faced

systematic disparities because of their limited sizes and statutory constraints,
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the Task Force conceded that these suburban and downstate pension funds
were 55% funded on average, whereas the much larger Chicago and Cook
County plans were only 42.4% funded on average. (C133; C135). Moreover, the
Task Force found that other statewide plans averaged only a 48.75% funding
level - despite those funds being unencumbered by the “the systematic
limitations” claimed to be depressing the performance of the suburban and
downstate police and fire funds. (C136). The Task Force concluded: “When
IMRF is excluded, the statewide systems averaged a 39.18% funded ratio in
FY 2016, which is below the average of all Illinois pension plans. This makes
I1linois one of the most underfunded for state pension systems in the country.”
(C136).

In its Report, the Task Force analyzed investment returns for
Chicago/Cook County and statewide plans from 2012 to 2016 and compared it
with the investment returns for the suburban and downstate funds from 2004
to 2013. (C132; C136). This analysis therefore omitted the losses experienced
by the Chicago/Cook County and statewide plans due to the 2007-2009 Great
Recession following the burst of the U.S. housing bubble and subsequent global
financial crisis. Likewise, this analysis omitted the gains made by the
suburban and downstate funds during 2013-2016 period of economic growth,
where real GDP grew over 2%, the unemployment rate fell 2.5%, and median
family income grew over 10 percent. (C132; C136). Even so, under this

analysis, the Task Force conceded that the five state-funded plans’ 6.18%
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investment return during this time period was only “slightly” better than the
average of all state and local funds. (C136).

Importantly, the Task Force’s report did not contain any analysis
regarding the cost of consolidation, the manner by which that cost would be
funded, and the expense associated with effectively creating two “mutual
funds” with paid staff, executives, and “other vendors, such as custodians . . .
consultants, landlords and bonding companies,” much less the cost of
borrowing up to $15 million to effectuate the consolidation. (C125-146).
Instead, the Task Force merely compared the 2013 investment expenses of the
suburban and downstate local funds to the 2018 investment expenses of IMRF
and the Illinois State Board of Investment.

Last, the Task Force’s Report did not discuss the impact on the
individuals regarding the loss of control over their investment assets and the
ability to elect board members and hire financial advisors; instead, it merely
concluded that “Each fund would be governed by a board with equal
representation of employees and employers...Each of the two consolidated
funds will be held in independent trusts, separate from the State Treasury,
with sole governance provided by their respective boards.” (C127-128).

C. The Act

The State of Illinois subsequently passed Public Act 101-0610, which
adopted the Task Force’s recommendations, eliminated the suburban and

downstate police and firefighter pension funds, and put in place a plan for the

10
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consolidation of those funds into a statewide fund. The Act created the two
“Pension Investment Funds,” and authorizes them to borrow up to $15 million
from the Illinois Finance Authority “to fund the transition process.” 40 ILCS

5/22B-120(h) and 40 ILCS 5/22C-120(h). Notably, the Act provides that the

Pension Investment Funds “shall apply moneys derived from the [locall

pension fund[s’] assets...to pay the costs and expenses incurred in the

operation and administration of the [Pension Investment] Fund[s].”40 ILCS
5/22B-118(e), 40 ILCS 5/22C-118(e).

The Act does not provide for an equalized or proportionate level of
representation. While the Act provides that all suburban and downstate
officers’ and firefighters’ retirement assets are to be theoretically maintained
in the form of a separate “account” that will rise and fall pro rata to all other
assets under consolidation (see 40 ILCS 5/22B-118(c), 40 ILCS 5/22C-118(c)),
no similar theoretical pro rata allocation could be maintained with regard to
every police officer’s and firefighter’s vote for the boards of the Pension
Investment Funds. Differently stated, local funds contributing more to the
consolidated fund as whole are not given greater representation among the
boards of the Pension Investment Funds. See 40 ILCS 5/22B-115(b), 40 ILCS
5/22C-115(D).

Finally, the Act significantly changed the manner in which individual
police officers and firefighters select the individuals responsible for managing

their pension funds. Prior to the Act, local police and firefighters would vote

11
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locally for the people who would be responsible for managing their local fund’s
retirement assets. See 40 ILCS 5/22B-115(b), 40 ILCS 5/22C-115(b). Following
the passage of the Act, boards for the Pension Investment Funds are to be
selected statewide by all voting-eligible members, who may vote on only 3 of
the 9 total members. /d. As a result, the Act substantially impacted and diluted
each police officer’s and firefighter’s voting rights and ability to determine how
their personal retirement assets are invested.
II. The Lawsuit

On February 23, 2021, Plaintiffs, comprised of approximately eighteen
(18) police and firefighter pension funds as well as individual representatives
from each fund, filed a Complaint for Declaratory, Injunctive and Other Relief
seeking a finding that Public Act 101-0610 impermissibly diminished the
State’s contractual obligations and impaired and diminished Plaintiffs’ voting
powers and ability to control their assets in violation of the Pension Protection
Clause and/or the Takings Clause of the Illinois Constitution. (C73-94).

Defendants filed a Motion to Dismiss, arguing that there was no
violation of the Illinois Constitution as a matter of law. (C149-150; C151-156;
C157-160). Plaintiffs filed a Response and a Counter-Motion for Summary
Judgment, arguing that prior to the Act, Plaintiffs had exclusively local control
over the investment decisions being made with respect to their pension assets
and further that Plaintiffs’ pension funds were not encumbered by up to

$15,000,000 in loans, plus interest. (C260-304). Following a briefing and ruling

12
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on the Motion to Dismiss portions of the argument, Defendants filed an
amended Memorandum in Opposition to Plaintiffs’ Motion for Summary
Judgment and in Support of Defendants’ Cross-Motion for Summary
Judgment. (C444-498). Plaintiffs filed their Combined Reply and Response,
and Defendants filed their Reply. (C508-556; C559-572). The trial court heard
oral argument on the cross-motions for summary judgment on November 11,
2021. (R1-103).

On May 25, 2022, the trial court entered a written Order denying
Plaintiffs’ Motion for Summary Judgment and granting Defendants’ Motion for
Summary Judgment. (C609-623). Specifically, the trial court found that while
the Act “significantly impacts Plaintiffs’ voting rights,” those same voting
rights are “not presently a ‘benefit’ under the Pension Clause.” (C612; C616).
The trial court further held that the only benefit protected under the Pension
Protection Clause is the value of the pension benefit itself. (C618-619). The
trial court also held that the Takings Clause was not implicated because
Plaintiffs’ claim could not be tied to real property. (C622).

The trial court also entered an Order staying the enforcement of Public
Act 101-610 pending the Appellate Court’s review of its decision.

III. The Appeal and the Second District’s Opinion

On June 1, 2022, Plaintiffs timely filed their Notice of Appeal, and the

Second District entered an Order accelerating the appeal. (C626). The

Appellate Court did not hear oral argument.

13
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On February 7, 2023, the Second District issued an Opinion affirming
the circuit court’s judgment and finding that Public Act 101-610 did not violate
the Pension Protection Clause or the Takings Clause of the Illinois
Constitution. (A1-11, Arlington Heights Police Pension Fund v. Pritzker, 2023
IL App (2d) 220198). Specifically, the Second District Appellate Court held that
voting for board members who control and invest local pension funds is not a
“benefit” for purposes of the Pension Protection Clause. See Arlington Heights
Police Pension Fund v. Pritzker, 2023 IL App (2d) 220198, 14 (“We determine
that the ability to vote in the election of local pension board members and to
have that local board control and invest local pension funds is not of the same
nature and essentiality as the ability to participate in the fund, accumulate
credited time, or receive health care, disability, and life insurance coverage.
Voting for the local board is, at best, ancillary to a participant's receipt of the
pension payment and other assets.”) The Second District Appellate Court
further stated: “Voting for the board members who deal with the funding of the
pension fund is no more than a procedure that may have some impact on the
funding; it is not a direct impact on the payment of benefits. Where the
methods of funding a retirement system are not governed by the pension
protection clause, we cannot say that the right to choose who invests the funds
of the system is more of a protected benefit.”

Additionally, the Second District Appellate Court held that requiring

the local funds to bear the transition and startup costs of the new consolidated

14
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funds did not violate the Pension Protection Clause because “The local funds
are already required to pay the costs of administration of the local funds, and
plaintiffs do not cite any evidence to show that the costs of administration of
the new funds, even including startup costs, would be any greater.” See
Arlington Heights Police Pension Fund v. Pritzker, 2023 IL App (2d) 220198,
915. The Second District further stated: “We further note that the level of
benefit payments is not determined by the level of funding in the fund. Member
and employer contribution requirements are set in the Pension Code; if more
money were to be required to pay the already-established benefits, future
contribution requirements could be amended. Plaintiffs present no evidence
that the Act actually reduced the funding available for the payment of
benefits.” 1d.

Last, the Second District held that Plaintiffs “do not have a property
right in any particular assets or level of funding” such that there could be no
Takings Clause violation. /d., 19. Specifically, the Second District held:
“Plaintiffs are individual active and retiree/beneficiaries of the local funds:
they have no right to the investments held by the funds; rather, they are
entitled only to present or future payments from the funds. No plaintiff has
any right to direct the investment of the monies held by the funds or direct
that they receive any different course of payments (either in amount or
frequency) beyond that established by statute and the funds. Simply put,

plaintiffs do not own the funds that the Act requires to be transferred to the

15
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new statewide police and firefighter pension investment funds.” See Arlington
Heights Police Pension Fund v. Pritzker, 2023 IL App (2d) 220198, 919.

In concluding, the Second District stated: “The Act does nothing more
than require one type of government-created pension fund to transfer assets to
another type of government-created pension fund. Plaintiffs' rights to receive
benefit payments are not impacted by these transfers. As the ‘property’ at issue
here is not the private property of the plaintiffs, the takings clause is neither

relevant nor applicable here.” /d.

ARGUMENT

I. Voting Rights Are a “Benefit” — Public Act 101-610 Violates the
Pension Protection Clause

The Pension Protection Clause of the Illinois Constitution states:
“Membership in any pension or retirement system of the State, any unit of local
government or school district, or any agency or instrumentality thereof, shall
be an enforceable contractual relationship, the benefits of which shall not be
diminished or impaired.” ILCS Const. Art. 1, §5 (emphasis added).

In Willtamson County Board of Commissioners v. Board of Trustees of
the Illinois Municipal Retirement Fund, this Court struck down a portion of
Public Act 99-900 which enacted a new section of the Pension Code and limited
county board member participation in IMRF unless, by a date certain, the local
county board certified that board members are expected to work a certain
specified number of hours annually (either 600 or 1000). Williamson Cty Bd.

Of Commrs v. Bd. Of Trs. of the 1ll. Mun. Ret. Fund, 2020 IL 125330, 427, 52.

16
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This Court specifically stated: “Our decisions have uniformly construed its [the
Pension Protection Clause] plain meaning to protect any benefit of the
enforceable contractual relationship arising from membership in one of the
pension or retirement systems of the State and any local unit of government or
school district from diminishment or impairment.” /d. (emphasis added), citing
Carmichael v. Laborers' & Retirement Board Employees' Annuity & Benefit
Fund 2018 1L 122793, g 25; In re Pension Reform Litigation, 2015 IL 118585,
4 45; Kanerva v. Weems, 2014 1L 115811, 9 38.

In this case, both the trial court and the Second District Appellate Court
failed to appreciate the breadth of this Court’s language “any benefit.” In its
written Order in this case, the trial court quoted from the Williamson opinion
and acknowledged: “The language emphasized (by this Court) in the above
quote appears to suggest that the ‘benefits’ protected under the Pension Clause
must be broader than the simple payment a member is to receive upon
retirement. Firstly, the term ‘benefits’ is plural; which, on its face, cannot be
read to mean a singular (undefined) something. The Williamson opinion
seemingly makes that more clear by referring to a ‘broad’ protection of ‘all the
benefits that flow from the contractual relationship arising from membership
in a public retirement system.” (C618). The trial court concluded, however, “A
careful review, however, of each case cited with approval in Williamson
suggests the Illinois Supreme Court does not mean what this language

suggests.” (C618). The trial court then concluded that the Pension Protection

17
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Clause only applies to those public acts which “directly affect the value of a
plaintiff’s pension benefit.” (C619).

The Second District Appellate Court failed to address the Plaintiffs’
argument that Williamson said “any benefit,” was protected not limiting it to
pecuniary. Instead it simply concluded that this Court’s prior decisions did not
involve non-pecuniary benefits stating, “The benefits at issue in Williamson
County, Buddell, and Carmichael were benefits that affected the participants'
ability to continue participation (Williamson County) or their ability to
increase their service credits (Buddell and Carmichael), thereby negatively
affecting the calculation of their eventual benefit payments.” See Arlington
Heights Police Pension Fund v. Pritzker, 2023 IL App (2d) 220198, §12. The
Second District thereafter concluded: “These are the types of benefits that flow
from the contractual relationship arising from membership in a public
retirement system. These benefits directly impacted the participants' eventual
pension benefit...We determine that the ability to vote in the election of local
pension board members and to have that local board control and invest local
pension funds is not of the same nature and essentiality as the ability to
participate in the fund, accumulate credited time, or receive health care,
disability, and life insurance coverage. Voting for the local board is, at best,

ancillary to a participant's receipt of the pension payment and other assets.”

Id, 912, 14.

18
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The Second District Appellate Court provided no legal authority to
support its assertion that the right to vote for a local board was “at best,
ancillary.” It provided no logic to support its conclusion. More importantly, it
ignored this Court’s language in Williamson.

In Williamson, this Court did not make any limitation to its Opinion
that contractual rights, not merely monetary benefits, were subject to the
protection of the pension protection clause. Rather, this Court expressly stated:
“Although the Fund correctly recognizes that many of our prior decisions
involved statutory changes that made immediate and direct diminishments to
public pension benefits, we observe that that is not the only category of
unilateral legislative change prohibited by article XIII, section 5, of the Illinois
Constitution.” Williamson Cty Bd. Of Comm’rs v. Bd. Of Trs. of the Ill. Mun.
Ret. Fund, 2020 IL 125330, 140 (emphasis added). “In other words, a public
employee's membership in a pension system is an enforceable contractual
relationship, and the employee has a constitutionally protected right to the
benefits of that contractual relationship.” Williamson Cty Bd. Of Commrs v.
Bd. Of Trs. of the Ill. Mun. Ret. Fund, 2020 1L 125330, 132 (emphasis added).
This Court specifically stated: “The constitutional protection is broad because
it protects all of the benefits that flow from the contractual relationship arising
from membership in a public retirement system.” /d. (emphasis added)

(citations omitted).
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In this case, the trial court and the Second District Appellate Court
erred in finding that the right to vote on a local board (and to have that local
board control and invest local pension funds) was not a protected benefit simply
because it did not “directly affect the value of a plaintiff’s pension benefit.”

Notably, this Court has previously rejected this interpretation, stating:
“Defendants contend that the reach of article XIII, section 5, is confined to the
retirement annuity payments authorized by the Pension Code, but there is
nothing in the text of the Constitution that warrants such a limitation. Just as
the legislature i1s presumed to act with full knowledge of all prior legislation,
the drafters of a constitutional provision are presumed to know about existing
laws and constitutional provisions and to have drafted their provision
accordingly. If they had intended to protect only core pension annuity benefits
and to exclude the various other benefits state employees were and are entitled
to receive as a result of membership in the State's pensions systems, the
drafters could have so specified. But they did not.” Kanerva v. Weems, 2014 1L
115811, 41 (emphasis added).

This Court has previously explained the need for a broad interpretation
as to what constitutes a “benefit,” noting: “The text of the provision proposed
to and adopted by the voters of this State did not limit its terms to annuities,
or to benefits conferred directly by the Pension Code, which would also include
disability coverage and survivor benefits. Rather, the drafters chose expansive

language that goes beyond annuities and the terms of the Pension Code,

20

SUBMITTED - 23311597 - Sheila Jacobsen - 6/27/2023 1:53 PM



129471

defining the range of protected benefits broadly to encompass those attendant
to membership in the State's retirement systems...We may not rewrite the
pension protection clause to include restrictions and limitations that the
drafters did not express and the citizens of Illinois did not approve.” Kanerva
v. Weems, 2014 IL 115811, 941 (emphasis added); see also Carmichael v.
Laborers’ & Retirement Board Employees’ Annuity & Benefit Fund of Chicago,
2018 1L 122793, 925 (“The benefits protected by the pension protection clause
include those benefits attendant to membership in the State's retirement
system, such as subsidized health care, disability and life insurance coverage,
and eligibility to receive a retirement annuity and survivor benefits, along with
the right to purchase optional service credit in the state pension system for
past military service.”) (emphasis added).

Indeed, as this Court previously stated: “Kanerva held that the text of
the pension clause places no limits on the kind of ‘benefit’ that is protected by
the clause so long as the benefit is part of the contractual relationship “derived
from membership” in the retirement system.” /d., 129 (emphasis added). In its
Opinion, the Second District Appellate Court has now placed a limit on the
kind of benefit that is protected by the Pension Protection Clause, and that
Opinion should be reviewed by this Court.

Here, it is undisputed that prior to the Act, Plaintiffs had the statutory
right and benefit, derived from their membership in the retirement system, to

vote and exercise control over their locally-managed boards and pension funds.
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It is likewise undisputed that the Act significantly impairs and dilutes
Plaintiffs’ voting rights and their rights to control the management of those
funds. The trial court erred in finding that this right to control, direct, and/or
manage funds locally was not one of the “benefits that flow from the
contractual relationship arising from membership in a public retirement
system.” Williamson Cty Bd. Of Comm’rs v. Bd. Of Trs. of the Ill. Mun. Ret.
Fund, 2020 IL 125330, 132 (emphasis added).

The Second District’s Opinion in this case conflicts with this Court’s
decisions which support a broad protection of all benefits flowing from the
contractual relationship attendant to membership in a public retirement
system. Accordingly, Plaintiffs respectfully request this Court reverse the
Second District’s Opinion and instead find that Plaintiff’s voting rights are a
“benefit” protected by the Pension Protection Clause of the Illinois Constitution
and, further, because Public Act 101-610 diminishes, impairs, and/or virtually
eliminates that benefit, Public Act 101-610 is unconstitutional.

II. The Second District Erred in Finding that the Public Act Does Not
Impair the Funds and Therefore Violates the Pension Protection
Clause

The Second District erred in disregarding the fact that the local funds
are required to pay for the transition costs (authorized by the Act to be in an
amount up to $15,000,0000 plus interest), startup costs, administration costs,

and operation costs by simply stating, “The local funds are already required to

pay the costs of administration of the local funds, and plaintiffs do not cite any
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evidence to show that the costs of administration of the new funds, even
including startup costs, would be any greater.” Arlington Heights Police
Pension Fund v. Pritzker, 2023 IL App (2d) 220198, §15. As a preliminary
matter, the local funds are not required to incur any “transition costs” at
present because, prior to Public Act 101-610, there was no transition occurring.
Furthermore, prior to Public Act 101-610, the individuals had control over the
costs of administering and operating the funds vis-a-vis their ability to vote
and elect pension board members.

Prior to the Act, Plaintiffs enjoyed the benefit of having their funds be
unencumbered by the liabilities posed by the new Pension Investment Funds.
Under the Act, Plaintiffs’ funds are subject to be used for the payment of the
“costs and expenses incurred in the operation and administration of the
[Pension Investment Funds].” 40 ILCS 5/22B-118; 40 ILCS 5/22C-118.
Likewise, the Act specifically authorizes the Pension Investment Funds to
borrow up to $15,000,000 from the Illinois Finance Authority, plus interest,
with Plaintiffs’ funds being liable for any and all amounts borrowed. 40 ILCS
5/22B-120(h); 40 ILCS 5/22C-120(h). The liabilities and encumbrances are
newly-created and did not exist prior to the Act. Accordingly, Plaintiffs
respectfully request this Court reverse the Second District’s finding that Public
Act 101-610 does not impair Plaintiffs’ benefits by placing liabilities and
encumbrances upon them that did not exist prior to the Act and further find

that, because the Act places new liabilities and encumbrances upon them, that
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Public Act 101-610 violates the Pension Protection Clause of the Illinois
Constitution.
III. The Second District’s Opinion that Pensions are not Property Owned
by the Individuals Conflicts with Existing Law — Public Act 101-610
Violates the Takings Clause

The Takings Clause of the Illinois Constitution states: “Private property
shall not be taken or damaged for public use without just compensation as
provided by law. Such compensation shall be determined by a jury as provided
by law.” ILCS Const. Art. 1, §15.

In its written Order, the trial court rejected Plaintiffs’ claim that the Act
violated the Illinois Constitution’s takings clause because “Plaintiffs’ Takings
Clause claim cannot be tied to real property as required under Illinois’ taking
clause jurisprudence.” (C622). On appeal, Plaintiffs noted that this was an
error of law, and that this Court has previously recognized that Takings Clause
protections do, in fact, apply to private and personal property, even when not
tied to any real property. See Canel v. Topinka, 212 111.2d 311 (2004). In Canel,
this Court recognized that dividends on shares of stock were “private property”
for purposes of the Takings Clause and therefore the State was required to
compensate the plaintiffs for those dividends it received while it had custody
of the stock. Id, 935 (“Having decided that the dividends were private

property, the question remains whether plaintiff and, if a class is certified,

other stockholders are entitled to compensation. The takings clause does not
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prohibit the taking of private property; rather, it prohibits the taking of private
property without just compensation.”)

Plaintiffs also argued that because Public Act 101-0610 requires the
Plaintiffs to fully transfer all of their private property, comprised of their
securities, funds, assets, monies, and cash reserves to the Pension Investment
Funds, and because the Act requires Plaintiffs to bear the full financial burden
of the costs of transition (up to $15,000,000, plus interest), as well as to “pay
the costs and expenses incurred in the operation and administration of the
[Pension Investment] Fundl[s],” Plaintiffs’ private property has been taken
and/or damaged in violation of the Takings Clause of the Illinois Constitution.

On appeal, however, the Second District went a step further and
specifically found that pension funds are not “private property” and further,
that “Plaintiffs do not own the funds.” This, however, is contrary to established
law and creates a conflict amongst the appellate districts. See, e.g., In re
Marriage of Richardson, 381 111.App.3d 47 (1st Dist. 2008) (“Pension benefits
are property interests.”) (emphasis added); see also In re Marriage of Papeck,
95 I1l.App.3d 624 (15t Dist. 1981) (“Under Illinois law, pension benefits are
property interests rather than mere ‘expectancies,” regardless of whether they
are matured, vested, or non-vested, contributory or non-contributory. Thus,
even if pension benefits are contingent upon future events and may never
become payable, they are not reduced to mere “expectancies.” The significance

of this judicial recognition that pension interests are “property” is this: The
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spouse of the plan participant, upon dissolution of the marriage, obtains an
actual co-ownership interest in the benefits as marital property. Thus a
divorced wife 1s not in the position of a mere “creditor,” and the anti-
attachment provision of the Firemen's Act does not bar her claim to a certain
proportion of the benefits.”) (emphasis added); see also /n re Marriage of
Menken, 334 111.App.3d 531 (2d Dist. 2002) (“It is well settled that pension
benefits earned during the marriage are considered marital property and, upon
dissolution, are subject to division like any other property.”)

Likewise, the legislature has recognized that public pensions are a
private property interest subject to division following a dissolution and has
enacted statutes providing for the payment of public pensions to individuals
other than the original payee to effectuate the same. See In re Marriage of
Menken, 334 I11.App.3d 531 (2d Dist. 2002) (“Before July 1, 1999, which was
the effective date of section 1-119, no statute in Illinois authorized a domestic
relations court to order the payment of a governmental pension benefit to a
person other than the regular payee. However, section 1-119 now provides for
QILDROs...”); see also 40 ILCS 5/1-119 (“(b)(1) An Illinois court of competent
jurisdiction in a proceeding for declaration of invalidity of marriage, legal
separation, or dissolution of marriage that provides for support or the
distribution of property, or any proceeding to amend or enforce such support
or property distribution, may order that all or any part of any (i) member's

retirement benefit, (i) member's refund payable to or on behalf of the member,
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or (iii) death benefit, or portion thereof, that would otherwise be payable to the
member's death benefit beneficiaries or estate be instead paid by the
retirement system to the alternate payee.”)

The Second District’s decision finding that pension funds are not
“property” and are not “owned” by the individuals is problematic for a number
of reasons and conflicts with numerous areas of case law. This Court should
reverse the Second District’s decision and reiterate that pension funds are
“owned” by the individuals and are “property,” not merely “expectancies.”
Further, this Court should find that because Public Act 101-610 requires
Plaintiffs to transfer all of their securities, funds, assets, monies, and cash
reserves and to also bear the full financial burden of the transition costs, as
well as the “operation and administration” fees of the new Funds, Public Act
101-610 violates the Takings Clause of the Illinois Constitution.

CONCLUSION

WHEREFORE, for the foregoing reasons, Plaintiffs-Appellants,
ARLINGTON HEIGHTS PPF; AURORA PPF, CHAMPAIGN PPF, CHICAGO
HEIGHTS PPF, CHICAGO RIDGE PPF, DeKALB PPF, ELGIN PPF,
ELMHURST PPF, EVANSTON PPF, MOKENA PPF, PALOS HEIGHTS PPF,
RANTOUL PPF, VILLA PARK PPF, WOOD DALE PPF, WOODRIDGE PPF,
MAYWOOD FFPF, PLEASANTVIEW FFPF, THOMAS HENDERSON,
SCOTT MAY, LAWRENCE SUTTLE, DANIEL HOFFMAN, GENE KEELER,

STEVEN ANKARLO, PATRICK SIMONS, PATRICK KELLY, LEE MORRIS,
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DEAN MANN, PAUL MOTT, JIM KAYES, JAMES ROSCHER, THOMAS
QUIGLEY, VICTOR VALDEZ, THOMAS TUREK, WILLIAM CZAJKOWSKI,
DAVID DELANEY, RICHARD WEIKAL, DAVID FLOWERS, SR., ROBERT
MILLER, DAN RANKOVICH, AARON WERNICK, TIMOTHY
SCHOOLMASTER DAVE LOEHAM, MIKE HERBERT, MATTHEW BROSS,
MICHAEL TITTLE, SCOTT SHROEDER, BENJAMIN DEFILIPPIS,
JORDAN ANDERSON, DENNIS KOLETSOS, WILLIAM BODNER, and
FRED MALAYTER, respectfully request that this Honorable Court REVERSE
the Second District Appellate Court’s February 7, 2023 Opinion, and award
Plaintiffs all such other relief as this Court deems just and fair.

Daniel F. Konicek #6205408 Respectfully submitted,

Amanda J. Hamilton #6306098

KONICEK & DILLON, P.C.

21 W. State St.

Geneva, IL 60134 /s/ Amanda J. Hamilton

630.262.9655 Attorneys for Plaintiffs-Appellants

dan@konicekdillonlaw.com
amanda@konicekdillonlaw.com
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2023 IL App (2d) 220198
No. 2-22-0198
Opinion filed February 7, 2023

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

THE ARLINGTON HEIGHTS POLICE
PENSION FUND, THE AURORA POLICE
PENSION FUND, THE CHAMPAIGN
POLICE PENSION FUND, THE CHICAGO

)  Appeal from the Circuit Court

)

)

)
HEIGHTS POLICE PENSION FUND, THE )

)

)

)

)

of Kane County.

CHICAGO RIDGE POLICE PENSION

FUND, THE CICERO POLICE PENSION
FUND, THE De KALB POLICE PENSION
FUND, THE ELGIN POLICE PENSION
FUND, THE ELMHURST POLICE PENSION )
FUND, THE EVANSTON POLICE PENSION )
FUND, THE MOKENA POLICE PENSION )
FUND, THE PALOS HEIGHTS POLICE )
PENSION FUND, THE RANTOUL POLICE )
PENSION FUND, THE VILLA PARK )
POLICE PENSION FUND, THE WOOD )
DALE POLICE PENSION FUND, THE )
WOODRIDGE POLICE PENSION FUND, )
THE MAYWOOD FIREFIGHTERS’PENSION)
FUND, THE PLEASANTVIEW )
FIREFIGHTERS’ PENSION FUND, THOMAS)
HENDERSON,SCOTT MAY, LAWRENCE )
SUTTLE, DANIEL HOFFMAN, PATRICK )
SIMONS, PATRICK KELLY, GENE )
KEELER, STEVEN ANKARLO, LEE )
MORRIS, DEAN MANN,PAUL MOTT, JIM )
KAYES, JAMES ROSCHER, THOMAS )
QUIGLEY, VICTOR VALDEZ, THOMAS )
TUREK, WILLIAM CZAJKOWSKI, DAVID )
DELANEY, RICHARD WEIKAL, DAVID )
FLOWERS SR., ROBERT MILLER, DAN )
RANKOVICH, AARON WERNICK, )
TIMOTHY SCHOOLMASTER, DAVE )
LOEHMAN, MIKE HERBERT, MATTHEW )
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2023 IL App (2d) 220198

BROSS, MICHAEL TITTLE, SCOTT )
SHROEDER, BENJAMIN DEFILIPPIS, )
JORDAN ANDERSON, DENNIS KOLETSOS,)
WILLIAM BODNAR, and FRED

MALAYTER,

Plaintiffs-Appellants,

)
)
)
)
)
V. ) No. 21-CH-55
)
JAY ROBERT “J.B.” PRITZKER, in His )
Official Capacity as Governor of the State of )
llinois; CHRISTOPHER B. MEISTER, in His )
Official Capacity as Executive Director of the )
Illinois Finance Authority; DANA POPISH )
SEVERINGHAUS, in Her Official Capacity as )
Acting Director of Insurance; )
THE BOARD OF TRUSTEES )
FOR THE POLICE OFFICERS’ PENSION )
INVESTMENT FUND; and THE BOARD )
OF TRUSTEES FOR THE FIREFIGHTERS’ )

PENSION INVESTMENT FUND, )  Honorable
)  Robert K. Villa,

)

Defendants-Appellees. Judge, Presiding.

PRESIDING JUSTICE McLAREN delivered the judgment of the court, with opinion.
Justices Hutchinson and Jorgensen concurred in the judgment and opinion.

OPINION

q1 The plaintiffs who are individual active- and retired-beneficiary representatives from
multiple suburban and downstate police and firefighter pension funds appeal from the trial court’s
order granting summary judgment in favor of defendants. We affirm.

12 I. BACKGROUND

13 In 2019, defendant Governor Jay Robert “J.B.” Pritzker signed into law Public Act 101-
610 (eff. Jan. 1, 2020) (Act) that, inter alia, amended portions of the Illinois Pension Code (40
ILCS 5/1-101 et seq. (West 2018)). Prior to the Act, there were approximately 650 local police

and firefighter pension funds for municipalities with populations between 5000 and 500,000.

A-000002
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These funds were governed by five-member boards comprised of two appointed members, two
members elected by active members, and one member elected by other beneficiaries (7e., retirees).
1d. §§ 3-128, 4-121. Each board was responsible for determining the retirement, disability, and
death benefits payable to fund members and other beneficiaries. /d. §§3-148, 4-139. Member and
employer contribution requirements were set in the Pension Code. See id. §§ 3-125, 3-125.1, 4-
118, 4-118.1. Employers were required to make contributions that, added to the employee
contributions, were sufficient to cover the fund’s “normal cost” (the amount necessary to pay the
additional benefits earned by current services) and to fund 90% of its actuarial liabilities by 2040,
paying down unfunded liabilities by a specified amount each year. /d. §§ 3-125, 4-118.

14  Among other things, the Act consolidated all existing relevant police and firefighter
pension fund assets into two statewide police and firefighter pension investment funds, one for
police and one for firefighters. The local funds were to transfer custody of and investment
responsibility for their assets to the appropriate investment fund, which was to invest and
administer the pooled assets of the funds collectively. However, each local fund retained a separate
“account” such that the “operations and financial condition of each participating pension fund
account shall not affect the account balance of any other participating pension fund.” 40 ILCS
5/22B-118(c), 22C-118(c) (West 2020). The returns on the investments were to be “allocated and
distributed pro rata among each participating pension fund account in accordance with the value
of the pension fund assets attributable to each fund.” /d. The statewide investment fund boards
were to be comprised of nine members: three officers or executives from participating
municipalities, three active participants of the local funds (who were elected by active
participants), two beneficiaries from the local funds (elected by beneficiaries), and one member

recommended by the Illinois Municipal League (appointed by the governor and confirmed by the

A-000003
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Senate). /d. §§ 22B-115(b)(1)-(4), 22C-115(b)(1)-(4). The Act provided that the local funds
retained “exclusive authority to adjudicate and award” retirement and other benefits, and the
investment funds “shall not have the authority to control, alter, or modify, or the ability to review
or intervene in, the proceedings or decisions” of the local funds. /d §§ 3-124.3, 4-117.2. In
addition, the Act authorized the Illinois Finance Authority to lend up to $7.5 million to each
investment fund that, if borrowed, would be repaid with interest. /d. §§ 22B-120(h), 22C-120(h).

15 Plaintiffs filed a three-count complaint seeking declaratory, injunctive, and other relief and
a finding that the Act violated article XIII, section 5, of the Illinois Constitution (Ill. Const. 1970,
art. XIII, § 5), commonly known as the pension protection clause (count I), and/or article I, section
16 of the Illinois Constitution (Ill. Const. 1970, art. I, § 16), commonly known as the contracts
clause (count II), and/or article I, section 15 of the Illinois Constitution (Ill. Const. 1970, art. I,
§ 15), commonly known as the takings clause (count III). The trial court granted certain of
defendants’ motions to dismiss; all of the named funds were dismissed as plaintiffs for lack of
standing, and count II was dismissed against the remaining plaintiffs for failing to state a cause of
action under the contracts clause. These rulings are not challenged on appeal. The trial court later
entered summary judgment on counts [ and III in favor of defendants. It is from this grant of
summary judgment that this appeal arises.

16 1. ANALYSIS

97 Plaintiffs contend that the trial court erred in granting summary judgment in favor of
defendants. Summary judgment is appropriate only when “the pleadings, depositions, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to
any material fact and that the moving party is entitled to a judgment as a matter of law.” 735 ILCS

5/2-1005(c) (West 2020). A triable issue that will preclude the entry of summary judgment exists

A-000004

SUBMITTED - 23311597 - Sheila Jacobsen - 6/27/2023 1:53 PM



129471

2023 IL App (2d) 220198

where the material facts are disputed or where reasonable persons might draw different inferences
from undisputed facts. G.LS. Venture v. Novak, 2014 IL App (2d) 130244, § 8. In determining
whether a genuine issue of material fact exists, we must construe the materials of record strictly
against the movant and liberally in favor of the nonmoving party. Harlin v. Sears Roebuck & Co.,
369 Ill. App. 3d 27, 31 (2006). While the use of summary judgment is to be encouraged as an aid
in the expeditious disposition of a lawsuit, it is a drastic means of disposing of litigation and should
be allowed only when the right of the moving party is clear and free from doubt. G.LS. Venture,
2014 IL App (2d) 130244, 9 8. A grant of summary judgment is reviewed de novo. Harlin, 369 Il1.
App. 3d at 31.

98 Plaintiffs first argue that the trial court erred in granting summary judgment on count I,
where the court found that the Act did not violate the pension protection clause, which states:
“Membership in any pension or retirement system of the State, any unit of local government or
school district, or any agency or instrumentality thereof, shall be an enforceable contractual
relationship, the benefits of which shall not be diminished or impaired.” Ill. Const. 1970, art. XIII,
§ 5. Our supreme court has held that “the clause means precisely what it says: ‘if something
qualifies as a benefit of the enforceable contractual relationship resulting from membership in one
of the State’s pension or retirement systems, it cannot be diminished or impaired.” > /n re Pension
Reform Litigation, 2015 IL 118585, q 45 (quoting Kanerva v. Weems, 2014 IL 115811, 4 38).
Once someone begins work and becomes a member of a public retirement system, “any subsequent
changes to the Pension Code that would diminish the benefits conferred by membership in the
retirement system cannot be applied to that individual.” /d. 4 46. The protection of the pension
protection clause “is broad because it ‘protects all of the benetits that flow from the contractual

relationship arising from membership in a public retirement system.”” (Emphasis added.)
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Williamson County Board of Commissioners v. Board of Trustees of the Illinois Municipal
Retirement Fund, 2020 IL 125330, § 32 (quoting Matthews v. Chicago Transit Authority, 2016 IL
117638, 9 54).

19 Plaintiffs first assert that the Act violates the pension protection clause because it impairs
the members’ rights to vote in the election of local pension board members “and to have that local
board control and invest local pension funds.” According to plaintiffs, voting rights are a benefit
that flows from the contractual relationship and, therefore, cannot be changed.

910 Plaintiffs are correct that the clause’s protections extend beyond the pension payment itself.
For example, in Williamson County, the plaintiffs, all elected members of the Williamson County
Board of Commissioners, had satisfied the requirements of the Pension Code to participate in the
Illinois Municipal Retirement Fund (IMRF). The legislature subsequently amended the Pension
Code to add a requirement that altered the IMRF eligibility for elected county board members,
requiring county board adoption of an IMRF participation resolution within 90 days of each
election when a member of the county board is elected or reelected. Williamson County, 2020 IL
125330, 9 9. The plaintiffs’ participation in IMRF was terminated when Williamson County failed
to adopt such a resolution in a timely manner.

911 In finding the amendment to the Pension Code unconstitutional, our supreme court noted
that “immediate and direct diminishments to public pension benefits *** is not the only category
of unilateral legislative change prohibited by article XIII, section 5, of the Illinois Constitution.”
1d. 9 40. To “illustrate this distinct protection of article XIII, section 5, of the Illinois Constitution
that prohibits the legislature from unilaterally imposing new limitations or requirements on public
pension benefits that did not exist when the public employee was hired” (zd. § 42), the court

reviewed two cases in which the court had previously found improper new requirements placed on
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pension benefits: (1) Buddell v. Board of Trustees, 118 11l. 2d 99 (1987) (involving changes to
employees’ right to purchase service credit for time spent in military service, without limitations),
and (2) Carmichael v. Laborers’ & Retirement Board Employees’ Annuity & Benetfit Fund, 2018
IL 122793 (involving amendments to the Pension Code that eliminated the ability of the plaintiffs
to purchase service credit during a leave of absence to work for a local union). Noting that “the
calculation of retirement annuity benefit is based on a formula that considers the number of service
credits of the employee and the employee’s final earnings on the date of retirement,” the court
concluded that the termination of the plaintiffs’ continued participation in IMRF, predicated on
the new statutory requirements, “decreased their service credits and negatively impacted their
annuity benefit calculation.” Williamson County, 2020 1L 125330, q 48. Thus, the amendment
constituted a new requirement for the plaintiffs’ continued IMRF participation and it “diminished
or impaired their protected public pension benefits.” /d. q 50.
912  The benefits at issue in Williamson County, Buddell, and Carmichael were benefits that
affected the participants’ ability to continue participation ( Williamson County) or their ability to
increase their service credits (Buddell and Carmichael), thereby negatively affecting the
calculation of their eventual benefit payments. These are the types of benefits “that flow from the
contractual relationship arising from membership in a public retirement system.” (Internal
quotation marks omitted.) /d. § 32. These benefits directly impacted the participants’ eventual
pension benefit.
913  As our supreme court has said:

“The benefits protected by the pension protection clause include those benefits attendant

to membership in the State’s retirement system, such as subsidized health care, disability

and life insurance coverage, and eligibility to receive a retirement annuity and survivor
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benefits (see Jones v. Municipal Employees’ Annuity & Benefit Fund, 2016 1L 119618,
9 36; Kanerva, 2014 1L 115811, 99 39, 41), along with the right to purchase optional service
credit in the state pension system for past military service (see Buddell v. Board of
Trustees, 118 111. 2d 99, 105-06 (1987)).” Carmichael, 2018 IL 122793, 9 25.
14 We determine that the ability to vote in the election of local pension board members and
to have that local board control and invest local pension funds is not of the same nature and
essentiality as the ability to participate in the fund, accumulate credited time, or receive health
care, disability, and life insurance coverage. Voting for the local board is, at best, ancillary to a
participant’s receipt of the pension payment and other assets. The local boards were entrusted with
investing the contributions so that payments could be made to participants. However, choosing
who invests funds does not guarantee a particular outcome for benefit payments. The local boards
also did not have any say in the actual method of funding; contribution requirements were set in
the Pension Code. See 40 ILCS 5/3-125, 3-125.1, 4-118, 4-118.1 (West 2018). Our supreme court
has held that the pension protection clause does not control the manner in which state and local
governments fund their pension obligations. See Jones v. Municipal Employees’ Annuity and
Benefit Fund of Chicago, 2016 IL 119618, 9 38. Voting for the board members who deal with the
funding of the pension fund is no more than a procedure that may have some impact on the funding;
it is not a direct impact on the payment of benefits. Where the methods of funding a retirement
system are not governed by the pension protection clause, we cannot say that the right to choose
who invests the funds of the system is more of a protected benefit. Thus, we conclude that the trial
court did not err in granting summary judgment on this basis.
915 Plaintiffs next argue that the trial court failed to consider their argument that the Act

diminishes and impairs their pension benefits because it “requires the local funds to pay for the

A-000008

SUBMITTED - 23311597 - Sheila Jacobsen - 6/27/2023 1:53 PM



129471

2023 IL App (2d) 220198

newly-created and consolidated funds’ startup costs, administration, and operation, as well as
transition costs of up to $15,000,000 plus interest.” Plaintiffs make no argument as to how the
requirement to pay for the administration of the funds would in any way impair or diminish the
payment of their pension benefits. The local funds are already required to pay the costs of
administration of the local funds, and plaintiffs do not cite any evidence to show that the costs of
administration of the new funds, even including startup costs, would be any greater. The quotation
referencing $15 million plus interest is misleading, at best. Section 22B-120(h) of the Act does not
require the borrowing, let alone spending, of $15 million for such expenses. It merely authorizes
the Illinois Finance Authority to lend up to $7.5 million to each investment fund that, i borrowed,
would be repaid with interest. See 40 ILCS 5/22B-120(h), 22C-120(h) (West 2020). We further
note that the level of benefit payments is not determined by the level of funding in the fund.
Member and employer contribution requirements are set in the Pension Code; if more money were
to be required to pay the already-established benefits, future contribution requirements could be
amended. Plaintiffs present no evidence that the Act actually reduced the funding available for the
payment of benefits.

916 We find no error in the trial court’s grant of summary judgment in defendants’ favor as to
count I and grant plaintiffs no relief.

917 Plaintiffs next contend that the Act violates the takings clause of the Illinois Constitution.
Article I, section 15 of the Illinois Constitution states: “Private property shall not be taken or
damaged for public use without just compensation as provided by law. Such compensation shall
be determined by a jury as provided by law.” Ill. Const. 1970, art. I, § 15.

918 Plaintiffs spend a great deal of their argument attacking the trial court’s conclusion, based

on the case of Empress Casino Joliet Corp. v. Giannoulias, 231 111. 2d 62 (2008), that a takings
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clause claim must be tied to real property. However, we are not bound by the reasoning of the trial
court and may affirm on any basis presented in the record. See People ex rel. Alvarez v. $59,914
United States Currency, 2022 1L 126927, 9 24. We need not address the issue of real property, as
plaintiffs failed to establish the existence of an elemental requirement—that of “private property.”
As we stated in our pension protection clause analysis (supra q 14), while plaintiffs have a
constitutional right to receive pension benefits, they do not have a property right in any particular
assets or level of funding. Plaintiffs are individual active and retiree/beneficiaries of the local
funds: they have no right to the investments held by the funds; rather, they are entitled only to
present or future payments from the funds. No plaintiff has any right to direct the investment of
the monies held by the funds or direct that they receive any different course of payments (either in
amount or frequency) beyond that established by statute and the funds. Simply put, plaintiffs do
not own the funds that the Act requires to be transferred to the new statewide police and firefighter
pension investment funds. The Act does nothing more than require one type of government-created
pension fund to transfer assets to another type of government-created pension fund. Plaintiffs’
rights to receive benefit payments are not impacted by these transfers. As the “property” at issue
here is not the private property of the plaintiffs, the takings clause is neither relevant nor applicable
here. Thus, we find no error in the trial court’s grant of summary judgment on count III.

919 [I. CONCLUSION

920 For these reasons, the judgment of the circuit court of Kane County is affirmed.

121 Affirmed.
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IN THE CIRCUIT COURT OF KANE COUNTY, ILLINOIS
SIXTEENTH JUDICAL CIRCUIT

Arlington Heights Police

Pension Fund, et.al.,

Case. No. 21 CH 55
Plaintiffs,

Hon. Robert K. Villa
Judge Presiding
Governor JB Pritzker, et.al,,

Defendant

SUMMARY JUDGMENT ORDER

After a lengthy hearing on the parties’ respective cross motions for
summary judgment, the Court took this matter under advisement. It is worth
noting that where cross-motions for summary judgment are filed, the parties
agree that only a question of law is involved and invite the court to decide the
issues based on the claims presented and supported by the record. Pielet v.
Pielet, 2012 IL 112064, | 28. That does not mean that an issue of material fact

cannot be found, nor does it obligate a court to render summary judgment. Id.

Having reviewed the parties’ well-supported briefs, orally presented
arguments and conducted a thorough review of the relevant case law on the

issues presented, the Court finds this case appropriate for summary judgment.
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Issues Addressed

Plaintiffs initiated this action seeking, inter alia’, a declaration that Public
Act 101-0610 (“the Act”) is unconstitutional as a matter of law because the Act
violates protections afforded Plaintiffs under the Pension Protection Clause (Il1.
Const. art I, § 5) and Takings Clause (Ill. Const. art I, § 15) of the Illinois
Constitution. Because the parties’ briefs present a well-developed history of the
Act and its impact on the former Articles 3 and 4 of the Illinois Pension Code, 40

ILCS 5/1-101et seq. (the “Prior Code”), such facts will not be restated here.

Generally, however, effective January 1, 2020 the Act reduced Illinois’
approximately 650 locally controlled police and firefighter pension funds (“the
Local Funds”) down to two statewide funds — one for police pensions and one for
firefighter pensions (the “New Funds”). Defendants contend at length that such
a drastic change in how Illinois’ police and firefighter pensions are managed (and
invested) will bring much needed financial improvements beneficial to both the
taxed public and fund beneficiaries. Plaintiffs reject this conclusion. Because
Plaintiffs’ claims are not due process claims where a rational basis or strict
scrutiny analysis would apply, the General Assembly’s purported reasoning is of

no moment here.

Plaintiffs’ claims focus instead on the Act’s obvious change as to how

pension fund members choose who will sit on their pension fund boards and

1 See Order dated 9/17/21 dismissing the Plaintiff Funds as improper plaintiffs and addressing Defendants initial
mations to dismiss. As such, the “Plaintiffs” and “Claims” herein refer only to the individual plaintiffs and their
respective individual claims,
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how the New Funds are initially funded. Previously, a five-member board
governed the Local Funds, with two members elected by active members and one
elected by beneficiaries (collectively herein “the members”). 40 ILCS 5/3-128;
5/4-121. Each New Fund board has nine members elected statewide. The
members are elected as follows: 1) three members are elected from among the
officers or executives of the Local Funds’ municipalities; 2) three members are
elected from among the currently active participants in the local funds; 3) two
members are elected from among the beneficiaries of the local funds elected by
those beneficiaries; and 4) one member is recommended by the Illinois Municipal
League and appointed by the Governor, subject to Senate confirmation. 40 ILCS

5/22B-115, 40 ILCS 5/22C-115.

Plaintiffs allege that the Act violates the Pension Clause by severely
diminishing and impairing their rights to vote for locally controlled pension fund
board members. More specifically, that the change from voting locally and with
a limited number of co-members to voting from among all active or beneficiary
members statewide “substantially and unconstitutionally dilut[es] the voting
power of each Individual.” Plaintiffs contend that because their voting rights are
derived from their status as active or beneficiary members those voting rights

are among the “benefits” protected by the Pension Clause.

Plaintiffs separately claim the Act violates the Takings Clause (Ill. Const.

1970 art.1 §15) by taking or damaging Plaintiffs private property (money

A-000014

SUBMITTED - 23311597 - Sheila Jacobsen - 6/27/2023 1:53 PM



129471

presently in the Local Funds) for public use (to pay for the New Funds’ startup

and administrative costs and secure a possible $15M loan).

Analysis
1. The Act Significantly Impacts Plaintiffs’ Voting Rights.

It is undisputed that prior to the Act, there were approximately 650 local
police and firefighter pension funds in Illinois and that each fund was governed
by a five-member board of directors; three of whom were elected'by that funds
active and retired members. It is also undisputed that the Act eliminated all of
the Local Funds boards in favor of two statewide boards governing the New
Funds. Plaintiffs’ Amended Complaint illustrates the resulting impact the Act

has on an individual member’s voting right as follows:

a. Plaintiff WILLIAM CZAJKOWSKI is an active participant in the
PALOSHEIGHT POLICE PENSION FUND;

Prior to the January 1, 2020 effective date of Public Act
101-0610, he had the benefit of a 3.5% vote (1 out of
28) for the two active- participant-selected members of
the five-person board of the PALOS HEIGHT POLICE
PENSION FUND, and thus, effectively a 1.43% say
regarding that board's selection of an investment
manager or advisor; but

As a result of Public Act 101-0610, he will only have the
benefit of'a 1/13,804 vote (1 out of 13,804) for the three
active-participant- selected members of the nine-person
Permanent Board, and thus, effectively just a 0.0025%
say regarding the Permanent Board's selection of an
investment manager or advisor.
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b. Plaintiff DAVID DELANEY is a retired-beneficiary
participant in thePALOS HEIGHT POLICE PENSION FUND;

Prior to the January 1, 2020 effective date of Public Act
101-0610, hehad the benefit of a 4.5% vote (1 out of 22)
for the one beneficiary- selected member of the PALOS
HEIGHT POLICE PENSION FUND, and thus,
effectively a 0.91% say regarding the Board's selection
of an investment manager or advisor; but

As a result of Public Act 101-0610, he will only have the
benefit of a 1/11,432 vote (1 out of 11,432) for the two
beneficiary-selected members of the nine-person
Permanent Board, and thus, effectively justa 0.0019% say
regarding the Permanent Board's selection of an
investment manager or advisor.

(Compl, 758)

While they concede having no control of what the elected board members
invest in, etc., Plaintiffs maintain their protected benefit lay in “voting the bums
out” at the end of their term and electing new board members Plaintiffs believe
might better manage their fund. As illustrated above, the Act undeniably
diminished the weight of each individual’s board member vote. Not only
numerically, but in the practical reality that engaging with member voters as 1
of 28 (Plaintiff CZAJKOWSKI) or 1 of 22 (Plaintiff DELANY) provides a more
meaningful opportunity to influence which board members are voted for than
being 1 out of 13,804 (Plaintiff CZAJKOWSKI) and 1 out of 11,432 (Plaintiff
DELANY) members scattered across the State. Whether this violates Plaintiffs’
constitutionally protected rights is not claimed under traditional voting rights

protections.
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2. Traditional Voting Rights Claims are Not at Issue.

Our supreme court has long held “that legislation affecting any stage of
the election process implicates the right to vote.” See Graves v. Cook Cty.
Republican Party, 2020 IL App (1st) 181516, § 54, 445 Ill. Dec. 126, 136, 166
N.E.3d 155, 165 (referencing a history of related voting cases). In the case at bar,
one of those cases, Tully v. Edgar, 171 Ill. 2d 297, 215 Ill. Dec. 646, 664 N.E.2d
43 (1996), was discussed at some length during oral argument and must be

addressed here.

In Tully, a public act amended the process of selecting the University of
[llinois’ Board of Trustees from a public election to an appointive system. Then-
serving board members were summarily dismissed before their six-year terms
had expired and their replacements were thereafter appointed and installed.
Although the Tully plaintiffs acknowledged the General Assembly had the power
to change their offices from an elective to an appointed position, they claimed
that, without a cause finding, removal from their positions mid-term violated
several provisions of both the United States and Illinois Constitutions. Id. at 303-
304. Tully concluded the General Assembly had acted unconstitutionally
because it nullified the voters' choice by eliminating, midterm, the right of the
elected officials to serve out the balance of their terms. Tully, 171 Ill. 2d at 312.
Of note, is that the Tully court observed that the legislature could have achieved

its goal of switching to an appointed member board without encroaching on the
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right to vote if it had allowed the elected trustees to finish their terms and then

be succeeded by appointed trustees. Id. at 312.

A year after Tully was decided, the Illinois Supreme Court issued its
opinion in E. St. Louis Fed'n. of Teachers, Local 1220 v. E. St. Louis Sch. Dist. No.
189 Fin. Oversight Panel, 178 111. 2d 399, 414, 227 Ill. Dec. 568, 577, 687 N.E.2d
1050, 1059 (1997)2. In that case, the Circuit Court of St. Clair County, had
determined an emergency financial assistance statute was unconstitutional
because the statute provided for the removal of an elected superintendent of a
school district and several school board members. On direct appeal, our supreme
court reversed the trial court after finding the statute constitutional on its face.
The Supreme Court ultimately determined, however, that the statue violated the
removed officials’ procedural due process rights by not affording them notice and
an opportunity to be heard before removal pursuant to the statute. E. St. Louis

Fed'n.of Teachers, Local 1220, 178 Ill. 2d at 422.

The main distinction between the case at bar and the aforementioned
cases is that those cases involved traditional “voters rights” claims such as
procedural due process, equal protection, constitutional vagueness, improper
delegation of legislative authority, and other guarantees found in the United
States and Illinois Constitutions (e.g., U.S. Const., amends. V, XIV; Ill. Const.

1970, art. I, § 2, art. IIl, § 1). After an objective review of Plaintiffs’ Amended

2 plaintiffs cited to E. St. Louis Fed'n.of Teachers, Local 1220 in its Combined Response to the Defendants’ Motion
to Dismiss and Counter Mation for Summary Judgment to support the Plaintiff Funds argument they had standing
to bring a Takings Clause claim.
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Complaint, the Court finds that these types of claims are not at issue here.
Rather, Plaintiffs’ claims are limited to whether the Act violates the Pension
Clause or Takings Clause. It is axiomatic that a court’s determination at
summary judgment must be limited to the record before it. Therefore, the Court

cannot determine this case against traditional voting rights considerations.

3. Voting is Not Presently a “Benefit” under the Pension Clause.

The Parties’ briefing provides a comprehensive history of Illinois Supreme
Court cases involving challenges to legislation brought under the Pension
Clause. This Court’s review of each cited authority (as well as a further
Shepard’s® review of same for additional authority) confirms what we all know -
Illinois’ reviewing courts have yet to hold that the right to vote for pension fund
board members falls within the protections of the Pension Clause. Nevertheless,
the parties’ briefs and oral arguments are properly focused on whether the scope
of the Pension Clause’s term “benefits” is restricted to monies due pension
members upon retirement. After lengthy consideration of the developed case law,

the clear answer is - sort of, but mostly yes.

Less than a year before Plaintiffs initiated this case, the Illinois Supreme
Court issued its opinion in Williamson Cty. Bd. of Comm'rs v. Bd. of Trs. of the IIl.
Mun. Ret. Fund, 2020 IL 125330, 449 I11. Dec. 248, 178 N.E.3d 1099. The quoted
passage below (with internal citations intact) provides the framework for deciding

this case.
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This court's jurisprudence on the Illinois Constitution's pension
protection clause is well developed. Found in article XIII, section 5, of
the Illinois Constitution, the clause provides that

"[mJembership in any pension or retirement system
of the State, any unit of local government or school
district, or any agency or instrumentality thereof,
shall be an enforceable contractual relationship,
the benefits of which shall not be diminished or
impaired." Ill. Const. 1970, art. XIII, § S.

Qur decisions have uniformly construed its plain meaning to protect
any benefit of the enforceable contractual relationship arising from
membership in one of the pension or retirement systems of the State
and any local unit of govemment or school district from diminishment
or impairment. Carmichael v. Laborers' & Retirement Board
Employees’ Annuity & Benefit Fund, 2018 IL 122793, § 25, 429 Il
Dec. 677, 125 N.E.3d 383; In re Pension Reform Litigation, 2015 IL
118585, § 45, 392 Ill. Dec. 1, 32 N.E.3d 1 (Heaton); Kanerva v.
Weems, 2014 IL 115811, | 38, 383 Ill. Dec. 107, 13 N.E.3d 1228.

In other words, "a public employee's membership in a pension system
is an enforceable contractual relationship, and the employee has a
constitutionally protected right to the benefits of that contractual
relationship." Jones v. Municipal Employees' Annuity & Benefit Fund,
2016 IL 119618, Y 29, 401 INl. Dec. 454, 50 N.E.3d 596. The
constitutional protection is broad because it "protects all of
the benefits that flow from the contractual relationship
arising from membership in a public_ retirement system."
Matthews v. Chicago Transit Authority, 2016 IL 117638, § 54, 402 Il
Dec. 1, 51 N.E.3d 753 (citing Kanerva, 2014 IL 115811, § 38). That
protection "attach [es] once an individual first embarks upon
employment in a position covered by a public retirement system, not
when the employee ultimately retires.” Heaton, 2015 IL 118585, q 46.
Effectively, the clause prohibits unilateral legislative action that
diminishes or impairs the constitutionally protected benefit.
Matthews, 2016 IL 117638, | 54 (citing Kanerva, 2014 IL 115811, §
40).

Williamson Cty. Bd. of Comm'rs, 2020 IL 125330, 49 31-32 (emphasis added)
(also citing, Buddell v. Board of Trustees, 118 Ill. 2d 99, 514 N.E.2d 184, 112 Ill.
Dec. 718 (1987) (denial of the option to purchase military service credit from the
State University Retirement System held unconstitutional under the Pension
Clause).
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The language emphasized (by this Court) in the above quote appears to
suggest that the “benefits” protected under the Pension Clause must be broader
than the simple payment a member is to receive upon retirement. Firstly, the
term “benefits” is plural; which, on its face, cannot be read to mean a singular
(undefined) something. The Williamson opinion seemingly makes that more clear
by referring to a “broad” protection of “all the benefits that flow from the
contractual relationship arising from membership in a public re