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did not govern what evidence plaintiff chose to present during that trial or 

what testimony he chose to provide.  

The appellate court held “that the information shared at the medical 

malpractice trial had restrictions on its use, such that Doe did not waive 

the Act’s protections by testifying.” Doe v. Burke Wise Morrissey & Kaveny, 

LLC, 2022 IL App (1st) 211283, ¶ 17. (A147.) In support, the appellate 

court pointed to the Second District’s opinion in Haage v. Zavala observing 

that qualified protective orders:  

restrict how health information is used, prohibiting “‘the 
parties from using or disclosing [the information] for any 
purpose other than the litigation or proceeding for which such 
information was requested,’” and requiring “‘the return to the 
covered entity or destruction of [the information]…at the end 
of the litigation or proceeding.’” 

Id. (quoting Haage v. Zavala, 2020 IL App (2d) 190499, ¶ 9 and 45 C.F.R. 

§ 164.512(e)(1)(v)(A), (B)) (alterations in Doe). (A147.) Although the 

appellate court did not elaborate, it appears the court read this language 

as suggesting that all mental health information revealed by the evidence 

and testimony presented must somehow be returned or destroyed once a 

trial has concluded, restoring its confidentiality. 

The appellate court’s misunderstanding of the function of a HIPAA 

qualified protective order is reflected in the alteration it made in its 

quotation of the language of the Privacy Rule. Id. (A147.) The rule does not 

prohibit the disclosure or require the return or destruction, generically, of 
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“the information.” Rather, a qualified protective order under the rule must 

prohibit the disclosure and require the return or destruction “of the 

protected health information.” 45 C.F.R. § 164.512(e)(1)(v)(A), (B) 

(emphasis added).  

“Protected health information” does not simply mean any and all 

information related to an individual’s health. Rather, “protected health 

information” is a defined term limited to “individually identifiable health 

information.” 45 C.F.R. § 160.103. “Individually identifiable health 

information” is likewise a defined term limited to information “created or 

received by a health care provider, health plan, employer, or health care 

clearinghouse.” 45 C.F.R. § 160.103. As testimony and other evidence 

presented at a public trial is not “created or received by a health care 

provider, health plan, employer, or health care clearinghouse,” such 

testimony or evidence is not “protected health information.” 

The qualified protective order did not seal the record in the medical 

malpractice trial, nor did it close the proceedings to the public. Because the 

“common law right of access to court records is essential to the proper 

functioning of a democracy” (Skolnick v. Altheimer & Gray, 191 Ill. 2d 214, 

230 (2000)), “[j]udicial proceedings in the United States are open to the 

public—in criminal cases by constitutional command, and in civil cases by 

force of tradition” (A.P. v. M.E.E., 354 Ill. App. 3d 989, 993 (1st Dist. 

2004)). Consistent with these weighty principles, plaintiff’s medical 
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malpractice trial remained open to the public. Every detail revealed at that 

trial regarding plaintiff’s mental health condition and treatment became a 

matter of public record; no confidentiality remained. Novak, 106 Ill. 2d at 

485. 

Accordingly, the judgment of the appellate court must be reversed 

and the judgment of the trial court affirmed. 

III. The protection afforded by the Confidentiality Act is limited 
to records kept and communications made in the course of 
providing mental health and developmental disabilities 
services. 

The appellate court should additionally be reversed and the trial 

court affirmed because the post-verdict statements by the Kaveny 

Defendants are outside the scope of the Confidentiality Act’s protections. 

The Confidentiality Act shields from disclosure “records and 

communications.” 740 ILCS 110/3. “Record” is defined as “any record kept 

by a therapist or by an agency in the course of providing mental health or 

developmental disabilities service to a recipient concerning the recipient and the 

services provided.” 740 ILCS 110/2 (emphasis added). “Communication” 

means “any communication made by a recipient or other person to a therapist 

or to or in the presence of other persons during or in connection with providing 

mental health or developmental disability services to a recipient.” Id. (emphasis 

added). A connection with the provision of mental health or developmental 
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disabilities services is thus a prerequisite to the protections of the 

Confidentiality Act. 

Communications made by plaintiff to his attorneys, testimony and 

other evidence presented in open court, and records of the proceedings in 

the medical malpractice action all fall outside the scope of the 

Confidentiality Act because these communications and records were made 

and kept in connection with litigation, not in connection with providing 

mental health services. This is precisely the distinction recognized by this 

Court in Johnston v. Weil, 241 Ill. 2d 169 (2011), 

In Johnston, a court-appointed psychiatrist (Dr. Phyllis Amabile) 

conducted an independent evaluation of Heather Johnston pursuant to 

§ 604(b) of the Illinois Marriage and Dissolution of Marriage Act to assist 

the court in resolving a post-dissolution custody dispute between Johnston 

and her first husband. Id. at 171. Johnston’s second husband sought to 

subpoena Dr. Amabile for purposes of his own custody dispute with 

Johnston, but the circuit held that Dr. Amabile’s report was not 

discoverable. Id. at 172.  

Johnston subsequently sued both ex-husbands, their attorneys, and 

the child representatives in each proceeding alleging that the first 

husband and his attorneys improperly disclosed confidential information 

from Dr. Amabile’s report to the second husband and his attorneys in 

violation of the Confidentiality Act. Id. This Court held that the 

129097

SUBMITTED - 22174300 - Kimberly Jansen - 4/5/2023 5:12 PM



 

26 

 

Confidentiality Act did not apply because Dr. Amabile was not providing 

mental health services to Johnston: 

In the present case, Dr. Amabile was not 
retained as a therapist to treat plaintiffs. Rather, 
she was acting as an independent section 604(b) 
professional, whose sole function was to make an 
evaluation for the circuit court to consider. Since 
Dr. Amabile and plaintiffs were not engaged in a 
therapeutic relationship, the Confidentiality Act 
does not apply. 

Id. at 183–84 (emphasis added). 

The appellate court reached the same conclusion in Quigg v. 

Walgreen Co., 388 Ill. App. 3d 696 (2nd Dist. 2009). In Quigg, the appellate 

court held that the Confidentiality Act did not apply to an allegedly 

improper disclosure of a patient’s “prescription profile” via the defendant 

pharmacy’s website. “Because Walgreen acted purely as a pharmacist, it 

was not engaged in a therapeutic relationship with plaintiff” and thus was 

“not subject to liability under the Act.” Id. at 703.  

The appellate court held precisely the opposite in this case, 

concluding that the existence of a therapeutic relationship was 

unnecessary to invoke the protection of the Confidentiality Act: “That 

defendants themselves were not providing [plaintiff] mental health 

services does not relieve them of potential liability.” Doe, 2022 IL App (1st) 

211283 at ¶ 15. (A145.) The appellate court in this case rejected Quigg as 

“unsupported by authority,” id at ¶ 19 (A148), and did not address 
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Johnston. The appellate court additionally attempted to distinguish Quigg, 

reasoning that unlike “a pharmacy-customer interaction, Doe’s records and 

communications were created in the course of addressing Doe’s mental health 

in the presence of physicians and nurses, who were ‘therapists’ under the Act.” 

Id. at ¶ 18. (A148.) 

The appellate court relied on Johnson v. Lincoln Christian College, 

150 Ill. App. 3d 733 (4th Dist. 1986), for the proposition that “Illinois has 

permitted a claim under the Act even where the defendant was not a provider 

of mental health services.” Id. at ¶ 15. (A146.) The appellate court’s reliance 

on Lincoln Christian College reflects its misunderstanding regarding the 

scope of the Confidentiality Act. The determinative issue is the nature of 

the records or communications, not the professional status of the 

defendant. That is, the Confidentiality Act’s protections do not turn on 

whether the defendant was a therapist or other provider of mental health 

or developmental disability services; rather, the Act’s protections depend 

on whether the records or communications in question were created or 

made in the course of such services.  

In Lincoln Christian College, plaintiff Gregory Johnson was enrolled 

in a “program to prepare him for a career teaching sacred music.” Lincoln 

Christian College, 150 Ill. App. 3d at 736. Based on another student’s claim 

that Johnson might be gay, however, the college repeatedly refused to 

grant him his diploma. Id. Relying on the college’s assurances that he 
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would be allowed to graduate if he sought counseling from Kent Paris, 

Johnson attended private counseling sessions with Paris. Id.  

Without Johnson’s consent to disclosure, Paris reported to the dean 

of students Thomas Ewald that Johnson “had not changed and was not 

progressing.” Id. In response, Dean Ewald informed Johnson that the 

college intended to “hold a hearing in less than 24 hours at which Johnson 

would be required to defend himself against the rumor that he was” gay. 

Id. at 737. Understanding that he would be dismissed from the college 

regardless of what happened at the hearing, Johnson withdrew from the 

college. Id. The college held the hearing anyway, in Johnson’s absence, and 

Dean Ewald called Johnson’s mother afterwards to inform her that the 

college “was dismissing Johnson because he was homosexual.” Id.  

Plaintiff sued both Paris and Lincoln Christian College. Id. 

Reversing the trial court’s dismissal of the college, the appellate court held 

that Dean Ewald violated § 5(d) of the Confidentiality Act by redisclosing 

Johnson’s confidential communications without his consent. Id. at 744. The 

appellate court suggested that the Kaveny Defendants’ post-verdict 

statements in this case similarly violated § 5(d) by redisclosing confidential 

information. Doe, 2022 IL App (1st) 211283 at ¶ 16. The appellate court 

was wrong for two reasons.  

First, § 5(d) applies solely to “records and communications” as 

defined in the Confidentiality Act—that is, records and communications 
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made or kept in the course of providing mental health services. 740 ILCS 

110/2. Nothing in Lincoln Christian College suggests that communications 

made or records kept outside the context of a therapeutic relationship are 

subject to the protection of the Confidentiality Act. Although Dean Ewald 

did himself not provide mental health services to Johnson, the 

communications which Paris disclosed to Dean Ewald and which Dean 

Ewald then redisclosed to Johnson’s mother were communications Johnson 

had made in the course of his therapeutic relationship with Paris. Lincoln 

Christian College, 150 Ill. App. 3d at 742. The evidence and testimony 

presented at plaintiffs medical malpractice trial, in contrast, were not 

records or communications made in the course of mental health services. 

In addition, § 5(d) prohibits redisclosure of information by any 

“person or agency to whom any information is disclosed under this 

Section.” 740 ILCS 110/5(d) (emphasis added). Section 5 of the 

Confidentiality Act addresses disclosures made “with the written consent 

of those persons who are entitled to inspect and copy a recipient’s record 

pursuant to Section 4” of the Confidentiality Act. 740 ILCS 110/5(a). As 

Lincoln Christian College made clear, § 5(d) prohibits redisclosure not only 

of information disclosed pursuant to written consent but also to disclosures 

for which such written consent was required but not obtained. Lincoln 

Christian College, 150 Ill. App. 3d at 744. Plaintiff has never argued, and 

the appellate court did not hold, that the Kaveny Defendants redisclosed 
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any record or communication that had been disclosed to them pursuant to 

a written consent or for which written consent was required. 

The appellate court instead indicated that the Kaveny Defendants 

had redisclosed information which had been disclosed under the authority 

of § 10(a)(1) of the Confidentiality Act. Doe, 2022 IL App (1st) 211283 at 

¶ 16. (A146.) Under § 10(a)(1), “Records and communications may be 

disclosed in a civil… proceeding in which the recipient introduces his 

mental condition or any aspect of his services received for such condition 

as an element of his claim or defense.” 740 ILCS 110/10(a)(1). According to 

the appellate court, “Section 10(a)(1) authorized disclosing Doe’s records 

and communications for the medical malpractice litigation, but defendants’ 

alleged subsequent broadcast of Doe’s mental health history appears to be 

beyond the bounds of that proceeding.” Doe, 2022 IL App (1st) 211283 at 

¶ 16. (A146.) 

To be sure, § 10(a)(1) did provide authority for parties other than 

Doe to disclose protected records and communications within the context of 

the medical malpractice litigation. Doe himself, however, needed no such 

authorization. While Doe held a “privilege to refuse to disclose and to 

prevent the disclosure of [his] record or communications,” 740 ILCS 

110/10(a), he of course had no obligation to exercise that privilege. That is, 

plaintiff was free to disclose his own mental health records and 

communications whenever and to whomever he chose.  
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Plaintiff made the decision to disclose the extensive details 

regarding his mental health history, treatment, and ongoing struggles at 

the medical malpractice trial. Once disclosed in that public forum, 

§ 10(a)(1) does not—and, arguably, could not—prohibit redisclosure of that 

information, whether by attorneys, the media, or simply interested 

observers looking to talk about a public trial.  

CONCLUSION 

WHEREFORE, Defendants-Petitioners, Burke Wise Morrissey & 

Kaveny, LLC, an Illinois Professional Limited Liability Company, and 

Elizabeth A. Kaveny, LLC, respectfully request that the judgment of the 

appellate court be reversed and that this Court affirm the trial court’s 

judgment dismissing the Confidentiality Act claim with prejudice. 

 Respectfully submitted, 

 Kimberly A. Jansen 
kjansen@hinshawlaw.com 
Kate Schnake  
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Attomey Number: 39611 
STATE OF ILLINOIS ) 

) ss. 
) 

20!7MAY-5 PM 3=!+9 
COUNTY OF COOK 

Gtt:/;·:(<·> \ \[ _:/\;u~ T 
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS C0 i.,J<. -.:"ut-i ; ; . IL 

COUNTY DEPAR1MENT - LAW DIVISION 

) 
) 

Plaintiff, ) 

201 7L004610 
CALENDAR/ ROOM U 
TI ME oo ~oo 

) 

-vs.- ) 
Ot her Com Liti9at ion 

CASE NUMBER: 17 L 
) 

BURKE WISE MORRISSEY & ) 
KAVENY, LLC, an Illinois Professional ) 
Limited Liability Company, ) 
DAVID J. RASHID, and ) 
ELIZABETH A. KAVENY, ) 
individually, and as agents, servants ) 
and employees of BURKE WISE ) 
MORRISSEY & KAVENY, LLC., ) 
an Illinois Professional Limited Liability ) 
Company, jointly and severally, ) 

) 
Defendants. ) 

PRESIDING JUDGE: 

CALENDAR: 

COMPLAINT AT LAW 

NOW COMFS the Plaintiff, (hereinafter referred to as "Plaintiff'), 

by and through his attorneys, PERL & GOODSNYDER, LTD. , and complain of the Defendants, 

BURKE WISE MORRISSEY & KAVENY, LLC, an Illinois Professional Limited Liability 

Company, ELIZABETH A. KAVENY, and DAVID J. RASHID, individually, and as agents, 

servants and employees of BURKE WISE MORRISSEY & KAVENY, LLC, an Illinois 

Professional Limited Liability Company, jointly and severally (hereinafter collectively referred to 

as "Defendants"), as follows: 
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COMMON FACTUAL ALLEGATIONS 

Nature of the Parties 

1. At all relevant times, Plaintiff, (hereinafter referred to as 

•- was an individual who resides in Chicago, Cook County, Illinois. 

2. At all relevant times, Defendant, BURKE WISE MORRISSEY & KAVENY, LLC, was 

an Illinois Professional Limited Liability Company, authorized to do business in Illinois, with 

its principal place of business in the City of Chicago, Cook County, Illinois (hereinafter 

referred to as "BWMK"). 

3. At all relevant times, Defendant, DAVID J. RASHID (hereinafter referred to as "Rashid"), 

was an individual who resides in Chicago, Cook County, Illinois. 

4. At all relevant times, Rashid was an attorney licensed to practice law in Illinois. 

5. At all relevant times, Rashid was employed as an attorney by BWMK in Chicago, Cook 

County, Illinois . 

6. At all relevant times, Defendant, ELIZABETH A. KAVENY (hereinafter referred to as 

"Kaveny"), was an individual who resides in Chicago, Cook County, Illinois. 

7. At all relevant times, Kaveny was an attorney licensed to practice law in Illinois. 

8. At all relevant times, Kaveny was employed as an attorney by BWMK in Chicago, Cook 

County, Illinois. 

9. At all relevant times, Kaveny was a member of BWMK. 

10. At all relevant times, Rashid and Kaveny were agents, servants and employees of B WMK. 

11. At all relevant times, Rashid, Kaveny and BWMK (hereinafter referred to collectively as 

"Defendants"), concentrated their practice as attorneys in the field of Plaintiffs personal 

injury litigation. 

Page -2-
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12. At all relevant times, BWMK acted through its agents, servants and employees, including 

but not limited to Rashid and Kaveny, to practice law and represent - as his attorneys 

in the underlying legal matter presented to BWMK for prosecution. 

13. At all relevant times, the Defendants held themselves out to the general public, including 

- as experts in the field of Plaintiff personal injury litigation. 

Underlyin2 Medical Malpractice Litigation 

14. On or about August 6, 2007, while admitted as an in-patient at Advocate Good Samaritan 

Hospital;- sustained life-threatening injuries as a result of the medical malpractice of 

the hospital and various physicians tasked with his care. 

15. On or about July 15, 2009,_ filed suit in the Circuit Court of Cook County, Illinois 

as Case Number: 2009 L 008290) (hereinafter referred to as "Underlying Litigation") against 

the Hospital and various other specifically enumerated physicians, nurses and medical 

providers alleging they were liable for their respective medical malpractice in failing to 

properly care for him. 

16. - was originally represented in the Underlying Litigation by the law firm of Anesi 

Ozmon Rodin & Novak ("Anesi Ozmon"). 

17. On July 27, 2010, Anesi Ozmon was granted leave to withdraw, and Lawrence H. Hyman 

& Associates and Searcy L. Simpson, Jr. (Pro Hae Vice) were granted leave to file their 

appearances on behalf of- in the Underlying Litigation. 
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18. The principal defendants in the Underlying Litigation remained Advocate Health and 

Hospitals Corporation doing business under the assumed name Advocate Good Samaritan 

Hospital ("Advocate Hospital"), Riverside Psychiatric and Counseling Associates, P.C. 

("Riverside"), and Sapana Chokshi, M.D. (''Dr. Chokshi") (collectively referred to as the 

"Medical Malpractice Defendants"). 

19. On or about April 16, 2010, Advocate Hospital, through a routine motion ("Motion for 

HIPAA Protective Order"), sought the entry of a qualified protective order pursuant to 42 

U.S.C. §1320(d) and 45 CFR Parts 160 and 164 ("HIPAA") to gain access to _ 

"protected health information" ("PHI"). 

20. In the "Motion for HIPAA Protective Order, Advocate Hospital acknowledged that the 

Medical Malpractice Defendants were "covered entities" as defined by 45 CFR 160.103, 

which Advocate Hospital acknowledged that "HIPAA prohibits covered entities from 

disclosing health in formation in judicial proceedings other than by authorization or qualified 

protective order. 45 CFR §164.512(e)." 

21. On or about June 9, 2010, _ attorneys in the Underlying Litigation filed with the 

Clerk of the Court of Cook County ("Clerk"), a document entitled "Plaintiff's Answers to 

Defendants' Interrogatories ("Plaintiff's Answers to Interrogatories"). 

22. In Plaintiffs Answers to Interrogatories,_ s attorneys listed- s complete home 

address, full birth date, and complete social security number. 

23. Plaintiffs Answers to Interrogatories were filed by- attorneys with the Clerk. 

24. Plaintiff's Answers to Interrogatories were not filed under seal, but where placed in the 

publically accessible court file. 
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25. In the Answers to Interrogatories, Plaintiff's attorneys list the names of the facilities where 

- received medical care, the names of- treating physicians, and the dates of 

his treatment. 

26. On or about June 18, 2010, attorneys for Riverside and Dr. Chokshi, moved the court 

presiding over the Underlying Litigation for the issuance of a subpoena pursuant to the 

Illinois Mental Health and Developmental Disabilities Act, 740 II.CS 111/10 ("IMHDDA") 

("Motion for Subpoena Pursuant to IMHDDA"). 

27. In their Motion for Subpoena Pursuant to IMHDDA, Riverside and Dr. Chokshi' s attorneys 

reiterated the nature of- medical conditions, the n~mes o~ medical providers, 

and the specific allegations of- s personal injuries. 

28. On July 27, 2010, Anesi Ozmon was granted leave to withdraw, and Lawrence H. Hyman 

& Associates and Searcy L. Simpson, Jr. (Pro Hae Vice) were granted leave to file their 

appearances on behalf of- in the Underlying Litigation. 

29. On September 1, 2010, Lawrence H. Hyman & Associates was granted leave to withdraw, 

and Zachary M. Bravos was granted leave to file his appearance on behalf of- in the 

Underlying Litigation. 

30. On May 27, 2011, - counsel filed a four count First Amended Complaint on his 

behalf in the Underlying Litigation sounding in medical negligence. 

31. On or about March 11, 2014, BWMK was granted leave to file its substitute appearance on 

behalf o~ in the Underlying Litigation, and Searcey Simpson and Zachary M. Bravos 

were granted leave to withdraw. (See BWMK Substitution of Attorneys attached hereto as 

Exhibit l.) 
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32. At no time after being granted leave to substitute as - attorney of record in the 

Underlying Litigation, did the Defendants move to seal the court file or otherwise move to 

redact any of the PHI or personally identifying information, such as- s home address, 

complete date of birth, and social security number, to limit or restrict this information from 

the publically accessible court file in the Underlying Litigation. 

33. On or about May 5, 2015, at the conclusion of the jury trial, Judge Daniel Lynch, the judge 

presiding over the trial in the Underlying Litigation entered a verdict in the amount of 

$4,243,588.00 in favor of-

34. On June 26, 2015, BWMK filed a post-trial motion entitled, "Plaintiffs Contingent Post­

Trial Motion for a New Trial on Issue of Punitive Damages" ("Plaintiff Post-Trial Motion"), 

in which BWMK argued, iter alia, that the trial court erred in not permitting - to 

pursue punitive damages against the defendants in the Underlying Litigation. 

35. In the Plaintiff's Post-Trial Motion, which was likewise filed in the Clerk's publically 

accessible court file, Kaveny and BWMK specifically cited numerous aspects of­

PHI and his highly private and confidential mental health information governed by the 

IMHDDA, including quotations of statements he made to his mental health treaters in his 

protected medical records, as well as Sandler's treaters observations and diagnoses. 

36. On or about October 15, 2015, the Underlying Litigation was dismissed with prejudice 

pursuant to a settlement reached with Advocate Hospital, with the court to retain jurisdiction. 

37. The settlement with Advocate Hospital resulted in a substantial reduction of the amount of 

the jury's verdict in the amount of $4,243,588.00 in favor of- and - net 

recovery after litigation expenses and contingent attorney fees. 
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Kaveny and BWMK Issue the Unauthorii,ed Press Release 
Improperly Disclosing- Confidential Information. 

38. On or about May 8, 2015, Kaveny and BWMK issued a press release disclosing the most 

personal and confidential information related to - mental health ("Press Release"). 

(See Press Release attached hereto as Exhibit 2.) 

39. Kaveny's Press Release contained numerous disclosures of - confidential 

information, including, in pertinent part, the follow: 

Purchased from re:Searchll 

A Chicago lawyer, who suffered from depression and is now 
permanently disabled, was awarded $4.2 million a Cook County jury 
after the hospital allowed him access to his boating knife where was 
being treated failed to confiscate his knife, and the patient attempted 
suicide, slashing himself more than 30 times. It was a record high 
repo1ted verdict for an inpatient suicide attempt in Illinois .... 

The man, --63, was represented by Elizabeth Kaveny 
and David Rashid of the law firm of Burke Wise Morrissey & 
Kaveny. * * * * 

The verdict is the most recent of many multimillion dollar results for 
Kaveny, who is a partner at BWMK and has been named a Leading 
Lawyer in Illinois for the last 12 years .... 

The- case began in 2007, when the plaintiff was a practicing 
tax attorney and Certified Public Accountant. - also suffered 
from depression and on August 3, 2007, was admitted to Advocate 
Good Samaritan Hospital's emergency room after a failed suicide 
attempt. He was diagnosed as being severely depressed and, due to 
his physical and mental condition, was transferred to the intensive 
care unit. While there, he attempted suicide again and was sent to the 
inpatient psychiatric unit. * * * * 

Despite - identification as a highly suicidal patient, he was 
placed on an intermediate observation level, with instructions that he 
be observed very 15 minutes. Early in the morning of August 6, 
2007, - removed the knife from its hiding spot and began 
stabbing and slashing himself on the neck and all four extremities. 
Although he was to be observed every 15 minutes, more than four 
hours passed until he was discovered - in shock, unconscious and in 
a pool of blood, which was splatted (sic) throughout the room. * * * 
* 
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Sandler has a permanent brain injury resulting in loss of executive 
functioning. He bas made a remarkable recovery over eight years and 
is now able to live independently, but will never be able to return to 
his occupation or prior level of functioning. 

A comprehensive news article about the case appeared in the May 14, 
2015, edition of Chicago Daily Law Bulletin. A reprint of the article 
[hyperlink] about the record verdict written by John Flynn Rooney 
can be viewed in pdf format. 

(See Press Release attached hereto as Exhibit 2.) 

40. In addition to issuing the Press Release, Kaveny also provided detailed comments on the 

record about Sandler when she was interviewed by John Flynn Rooney of the Chicago Daily 

Law Bulletin on or about May 14, 2015, regarding the Underlying Litigation ("Chicago Daily 

Law Bulletin Article"). (See Chicago Daily Law Bulletin Article as Exhibit 3.) 

41. In the Chicago Daily Law Bulletin Article, Kaveny is quoted as stating, in pertinent part, as 

follow: 

Purchased from re:Searchll 

"This verdict stands for the proposition that mentally ill patients are 
entitled to protections from even themselves when inpatient care is 
sought," said Elizabeth A. Kaveny, a partner at Burke, Wise, 
Morrissey, Kaveny, who represented ~andler along with associate 
David J. Rashid. In patient suicide is 100 percent preventable with 
proper medical care." 

**** 
The lawyer for the hospital argued to the jury that Sandler was 
contributorily negligent for his injuries. But the jury determined that 
Sandler bore no fault for his safety during his suicide attempt 
[because he lacked the ability to care for himself]." 

**** 
"I believed $2 million was an inadequate offer." [Kaveny] said. 
"The hospital put way too much emphasis on blaming (Sandler)." 

* * * * 

(See Chicago Daily Law Bulletin Article attached hereto as Exhibit 
3.) 
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42. In addition to the direct quotes from Kaveny, the remaining content of the Chicago Daily 

Law Bulletin Article incorporates substantial material from the Press Release, including 

references to - full name, the case caption and case number, - age and 

profession (an attorney who "practiced tax and corporate law"), the methodology for his 

actions, his mental health diagnosis and hospital admission status, - subsequent 

mental health treatment, and living arrangements. (See Chicago Daily Law Bulletin Article 

attached hereto as Exhibit 3.) 

43. In the Chicago Daily Law Bulletin Article, Stetson F. Atwood, an attorney for Advocate 

Hospital declined to comment. (See Chicago Daily Law Bulletin Article attached hereto as 

Exhibit 3.) 

44. Kaveny did not have- informed consent to disclose the confidential information 

contained within the Chicago Daily Law Bulletin Article to the Chicago Daily Law Bulletin. 

45. In addition to appearing in the Chicago Daily Law Bulletin, the substantive content from this 

article about- and the Underlying Litigation also appeared in the Chicago Sun Times, 

My Suburban Life, arid Patch com. 

46. Chicago Daily Law Bulletin, the Chicago Sun Times, My Suburban Life, and Patch.com., 

are news outlets with substantial readerships in the Chicagoland area. 

47. Once published, such content about - published by the Chicago Daily Law Bulletin, 

the Chicago Sun Times, My Suburban Life, and Patch.com, was available to readers through 

internet searches. 

48. Once published, such content about - published by the Chicago Daily Law Bulletin, 

the Chicago Sun Times, My Suburban Life, and Patch.com, was available to readers through 

internet searches of- s name. 
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49. In the Chicago Sun Times Article, Kaveny is quoted at length saying, in pertinent part, as 

follows: 

Purchased from re:Searchll 

- was literally on the brink of death, Kaveny said. 

Good Samaritan had the right procedures in place when -
arrived in an ambulance after a pill overdose on Aug, 3, 2007, but 
repeatedly failed to follow those procedures, Kaveny said. 

Staff made a series of mistakes afte~ arrived,including failing 
to find the knife in his pants pockets when he first arrived at the 
hospital, Kaveny said. - later handed over the knife, telling 
hospital staff he might be tempted to use it. But - secretly 
grabbed the knife from a storage bin when he told staff he needed to 
retrieve his house keys to give to his twin brother, Kaveny said. 

Before stabbing himself,_ made another suicide attempt at the 
hospital wrapping EKG wires and plastic tubing around his neck. 
That should have been a signal to staff that- needed constant 
monitoring and a "high risk" rating, Kaveny said. 

Instead, - got a lower rating and periodic monitoring. 
- was still clearly suicidal, Kaveny said. 

"The only thing he didn't have was a plan," Kaveny said. "He was 
clearly telling [staff], I'm still working on it." 

Two days after his arrival,_ asked for the possessions staff had 
earlier confiscated. Staff brought a bin full of- s things to 
him. The patient then removed the knife from the bin and hid it in his 
bed, Kaveny said. 

Staff were supposed to check on- every 15 minutes, but failed 
to do so, Kaveny said. A nurse discovered- in a pool of his 
own blood in the early morning hours of Aug. 7, four hours after he 
began stabbing himself, Kaveny said. 

"She slipped in the blood as she started to enter the room," Kaveny 
said. "She screamed and ran out." 

Instead of a relatively short stay at Good Samaritan, -
underwent life saving surgery there and spent more than a year at 
Elgin Mental Health Center, before spending another five years at a 
halfway house in the Uptown neighborhood. 
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- suffered brain damage as a result of the blood loss, and he no 
longer works as an attorney, Kaveny said. 
"As of last year, he was able to move out of the [halfway house] and 
into an apartment, and is living independently," Kaveny said. "He is 
not working or able to work, but is starting to build friendships 
again." 

(See Sun Times article attached hereto as Exhibit 4.) 

50. In response to a cease and desist letter directed to the Chicago Sun Times, the Chicago Sun 

Times refused to remove the article, citing the fact that the Chicago Sun Times had .. relied 

on statements [Kaveny] made to justify the noteworthy verdict and circumstances that 

contributed to the award." 

51. Kaveny did not have - informed consent to disclose the confidential information 

contained within the Chicago Sun Times article to the Chicago Sun Times. 

52. In response to a cease and desist letter directed to Patch.com, it refused to remove the article 

from its searchable online database. 

53. The article about - was published on the Patch.com website remains available to 

online internet searchers. 

54. Kaveny did not have - s informed consent to disclose the confidential information 

contained within the Patch.com article to Patch.com. 

55. In response to a cease and desist letter directed to The B. F. Shaw printing Company d/b/a 

Shaw Media, who publishes My SuburbanLife.com, Shaw Media agreed to remove the on line 

article about - from its online databases, but only upon receipt of a complete release 

of all claims and potential claims against Shaw Media and its affiliates. 

56. The article about - continued to appear on My SuburbanLife.com until on or about 

March 8, 2017. 
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57. Kaveny did not have - informed consent to disclose the confidential information 

contained within the My Suburban Life.com Article to the My Suburban life.com. 

58. On information and belief, from shortly after the issuance of the Press Release, Kaveny, 

Rashid, and BWMK added content to the firm's website ("BWMK Website") with specific 

references to- and the Underlying Litigation. (See BWMK Website attached hereto 

as Exhibit 5.) 

59. The BWMK Website contained internal links to the Chicago Law Bulletin Article. 

60. The BWMK Website contained internal links to the Press Release. 

61. The BWMK Website contained internal links to Kaveny's biographical information. 

62. The BWMK Website contained internal links to Rashid's biographical information. 

63. The BWMK Website contained internal links to a detailed summary of material aspects of 

the UnderlyingLitigation, includingmanyofthedetails o~ smentalhealth treatment 

and diagnosis information also contained within the Press Release. 

64. Following the description of the Underlying Litigation, the BWMK Website also contained 

a fillable form in vi ting potential new clients who read about the Defendants involvement in 

prosecuting the Underlying Litigation to contact the Defendants in order to hire the 

Defendants as their own attorneys. 

65. The BWMK Website identified - by name and disclosed numerous highly personal 

aspects of his mental health care, medical and mental health diagnoses and treatment, and 

other protected health information ("PHI"). 

66. The BWMK Website identified - by name and disclosed his purported ability to 

function as an independent adult, his purported inability to practice law, and portrayed him 

in an extremely unfavorable light. 
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67. At the time of the disclosure of this confidential information about - the Defendants 

68. On or about December 14, 2016, - through his new counsel, demanded that the 

Defendants remove any reference to him or the Underlying Litigation from their website 

("Cease and Desist Letter to BWMK"). 

69. In addition, _ requested that the Defendants execute a substitution of attorneys form 

to be filed in the Underlying Litigation, and informed the Defendants of his intention, 

through new counsel, to seek a court order sealing to seal the court file in the Underlying 

Litigation. 

70. On December 23, 2017, in an email response to - request that the Defendants 

execute a substitution of attorneys to permit - to move to seal the court file in the 

Underlying Litigation in an effort to protect - privacy ("December 23, 2017 Email 

from Kaveny to Goodsnyder"), Kaveny stated, in pertinent part, as follows: 

Purchased from re:Searchll 

Chris: 

Great to hear of your representation of Mr. - and I wish him the 
best in getting his record sealed. 

Please have Mr. - execute a release of all liability against me, 
BWMK, my agents and employees, and Cynthia Giacchetti and I will 
be happy to sign any forms you like upon my return. 

I will be out of the state from December 26-20 for the Holidays. 

Cheers, 

Elizabeth A. Kaveny 

(December 23, 2017, email from Kaveny to Goodsnyder attached 
hereto as Exhibit 6. ) 
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71. In the December 23, 2017, email from Kaveny to Goodsnyder, Kaveny conditioned her 

willingness to execute a substitution of attorneys in order to permit- to move to seal 

the court file in the Underlying Litigation in an effort to protect his privacy, upon obtaining 

a release of "all liability against [Kaveny] [ and] BWMK." (December 23, 2017 Email from 

Kaveny to Goodsnyder attached hereto as Exhibit 6.) 

72. On January 25, 2017, notwithstanding the Defendants' refusal to cooperate in sealing the 

court file in the Underlying Litigation, - through his new counsel, appeared before 

Judge Daniel J. Lynch ("Judge Lynch"), the judge who presided over the trial, the post-trial 

motions, and the ultimate settlement of the Underlying Litigation on or about October 15, 

2015, seeking leave to substitute as attorneys ofrecord for- in order to have standing 

to seek an order sealing the court file in the Underlying Litigation. 

73. Although the defendants in the Underlying Litigation were given notice of the motion, no 

defendant appeared to object to - s motion to substitute or otherwise filed and 

objection contesting the sealing of the court file in the Underlying Litigation. 

74. Although none of the defendants in the Underlying Litigation appeared before Judge Lynch 

to oppose the sealing of the record, attorneys from BWMK appeared three separate times 

before Judge Lynch to actively oppose- requested relief. 
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75. On February 16, 2017, after hearing the arguments of counsel, Judge Lynch entered a court 

order denying- s motion, expressly finding, in pertinent part, ·as follows: 

(1) After hearing the arguments of counsel and reviewed copies 
of select publically available documents from the court clerk's 
paper file and electronically docket document images, the 
Court finds that it lacks jurisdiction to grant Mr. -
request for substitution of attorneys or motion to seal select 
documents in the court file containing personal identifying 
information (i.e., social security number, dates of birth, etc,) 
and mental health and medical records; 

(2) The Court finds that with the exception of retaining 
jurisdiction on 10/ 15/ 15 to enforce jurisdiction to enforce the 
terms of the underlying parties' settlement, the Court lost 
jurisdiction thirty days thereafter to take any other acting in 
this case. 

(See Court Order entered February 16, 2017, attached hereto as 
Exhibit 7.) 

76. Based upon the Defendants' failure to obtain a court order sealing the Underlying Litigation 

court file prior to the court losing jurisdiction thirty days after the case was closed,_ 

PHI, personally identifying information, and his highly personal medical and mental health 

care, treatment, and diagnoses remain readily available to any member of the general public 

who seek to access the clerk's records. 

77. Based upon the Defendants issuance of the Press Release and providing details on the record 

comments to numerous media outlets that went well beyond simply confirming the outcome 

of the Underlying Litigation, - PHI and his highly personal medical and mental 

heal th care, treatment, and diagnoses remain readily available to any member of the general 

public who seek to access that information by conducting an internet search of his name. 
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78. Though- has made an excellent recovery from the injuries he sustained while under 

the care of the defendants in the Underlying Litigation, and has reopened his legal practice, 

due to the readily accessible highly-personal information about him that remains commonly 

associated with mental instability, he continues to sustain substantial economic losses from 

the reduction of legal client referrals and development. 

79. In addition, due to the numerous stigmas and myths commonly associated with mental 

health, suicide, and brain injuries, ready access to this highly personal information has 

hindered- s ability with certain relationships. 

COUNT I - DEFENDANTS VIOLATED THE ILLINOIS MENTAL HEALTH AND 
DEVELOPMENTAL DISABILITIES CONFIDENTIALITY ACT. 

(Count I is pled in the alternative pursuant to Illinois Code of Civil Procedure §2-613(b)). 

80. Pursuant to Supreme Court Rule 134, Plaintiffs re-allege Paragraphs 1 through 79 of the 

Common Factual Allegations, as Paragraph 1-79 of Count I, as though fully restated herein 

in their entirety. 

81. At all relevant times, the Defendants' conduct was governed by the Illinois Mental Health 

and Developmental Disabilities Confidential Act ("MHDDCA"), (740 ILCS 110/1 et seq.) 

(2013). 

82. - s mental health treatment and diagnoses are confidential information protected by 

theMHDDCA. 

83. By disseminating information regarding - mental health treatment and diagnoses 

protected by the MHDDCA in the Press Release, on the BWMK website, and through 

Kaveny's comments to the Chicago Daily Law Bulletin, the Chicago Sun Times, Patch.com, 

and MySuburbanLife.com, the Defendants violated the MHDOCA. 
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615 (West 2014)), dismissed his claim that defendants, Burke Wise Morrissey & Kaveny, LLC, 

and Elizabeth A. Kaveny, violated the Mental Health and Developmental Disabilities 

Confidentiality Act (Act) (740 ILCS 110/1 et seq. (West 2014)). On appeal, Doe contends that the 

Act authorizes his cause of action. We reverse and remand.  

¶ 2     I. BACKGROUND 

¶ 3 Defendants represented Doe in a medical malpractice action against a hospital and other 

medical staff. The subject incident was a suicide attempt that Doe made after he was admitted to 

the emergency room. In that litigation, the hospital sought a qualified protective order under the 

Health Insurance Portability and Accountability Act of 1996 (HIPAA) (42 U.S.C. § 1320d (2012)) 

to gain access to Doe’s protected health information. The hospital also requested a subpoena under 

the Act. At the end of the ensuing jury trial, Doe was awarded over $4 million. Subsequently, in 

May 2015, defendants issued a press release related to the medical malpractice trial. The press 

release described Doe’s diagnoses, the suicide attempt at the hospital that led to his injuries, and 

the effects of his injuries. Kaveny also commented on the case and Doe’s history for an article in 

the Chicago Daily Law Bulletin (Law Bulletin). The press release and article included Doe’s real 

name. Both items were attached to the complaint and reviewed on appeal. 

¶ 4 On May 5, 2017, Doe filed a multi-count complaint against defendants, with count I 

asserting that defendants violated the Act by wrongly disclosing confidential information about 

Doe’s mental health and diagnoses. According to the complaint, Kaveny did not have Doe’s 

informed consent to disclose the confidential information that was contained in the Law Bulletin 

article, which later appeared in other publications as well. Doe asserted that, as a proximate result 

of the wrongful disclosure, defendants were liable for the damages he sustained. The other counts 

of the complaint are not at issue in this appeal. 
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¶ 5 Defendants moved to dismiss count I of Doe’s complaint under section 2-615 of the Code 

(735 ILCS 5/2-615 (West 2014)). Defendants asserted, in part, that the Act did not apply to them 

because they did not have a therapeutic relationship with Doe. Further, the information disclosed 

in the press release was public because Doe testified about the information at the medical 

malpractice trial. Doe also waived the confidentiality of his records by putting his medical 

condition at issue in the medical malpractice litigation.  

¶ 6 In response, Doe stated that the Act prohibited the release of any information that would 

identify someone as a recipient of mental health services, which was the information disclosed in 

the press release. Doe asserted that defendants’ redisclosure of his protected mental health 

information violated sections 5(d) and 10(a)(8) of the Act (740 ILCS 110/5(d), 10(a)(8) (West 

2014)).  

¶ 7 After a hearing on April 5, 2018, the court dismissed count I with prejudice. The court 

stated that a therapeutic relationship was required for the Act to apply. The court also stated that 

“this was following a public trial and trials are public.”  

¶ 8 On May 15, 2018, Doe filed an amended complaint that included new allegations for his 

claim under the Act. The court struck the claim without leave to replead.  

¶ 9 On April 13, 2020, Doe filed a motion to reconsider the orders that dismissed count I and 

struck the amended claim. Doe asserted, in part, that defendants violated the HIPAA order that 

was entered in the medical malpractice case, which in turn violated the Act. Doe also noted that 

the Act was amended in 2015 to clarify that a therapeutic relationship is not an element of a cause 

of action. After a hearing on August 13, 2020, the court denied the motion to reconsider and stated 

that the claim under the Act was still dismissed with prejudice.  
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¶ 10 On August 31, 2021, Doe filed a motion to voluntarily dismiss a remaining count in his 

complaint. All of the other counts had previously been dismissed with prejudice. On September 9, 

2021, the court dismissed the remaining count without prejudice, and Doe appealed.  

¶ 11     II. ANALYSIS 

¶ 12 On appeal, Doe contends that the plain language of the Act authorizes his cause of action. 

Doe states that the information that defendants disclosed was protected by the Act because it was 

not only received from Doe himself but was obtained from his medical records and the depositions 

of his treating physicians. Doe argues that defendants were allowed to use his mental health records 

in the medical malpractice litigation because his mental health was at issue, but the Act prohibited 

the defendants from redisclosing what they knew except in connection with that litigation. Doe 

further asserts that defendants violated the Act by disclosing information protected by HIPAA. 

Doe also states that the amended version of the Act makes clear that a therapeutic relationship is 

not needed to establish liability. 

¶ 13 Doe’s claim was dismissed with prejudice under section 2-615 of the Code. The question 

on review from that dismissal “is whether the allegations of the complaint, when construed in the 

light most favorable to the plaintiff and taking all well-pleaded facts and all reasonable inferences 

that may be drawn from those facts as true, are sufficient to establish a cause of action upon which 

relief may be granted.” Napleton v. Village of Hinsdale, 229 Ill. 2d 296, 305 (2008). “At this 

pleading stage, a plaintiff is not required to prove his case and need only allege sufficient facts to 

state all elements of the cause of action.” Nelson v. Quarles & Brady, LLP, 2013 IL App (1st) 

123122, ¶ 27. The only matters to be considered are the pleading’s allegations themselves 

(Urbaitis v. Commonwealth Edison, 143 Ill. 2d 458, 475 (1991)), but exhibits attached to the 

complaint are part of the pleading for a motion to dismiss (Thompson v. N.J., 2016 IL App (1st) 
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142918, ¶ 28). A claim should not be dismissed under section 2-615 unless no set of facts can be 

proved that would entitle the plaintiff to recover. Napleton, 229 Ill. 2d at 305.  

¶ 14 One of the main purposes of the Act is to protect the confidentiality of records and 

communications of people who receive mental health services. House v. SwedishAmerican 

Hospital, 206 Ill. App. 3d 437, 442 (1990). The Act generally prohibits the disclosure of such 

information (Laurent v. Brelji, 74 Ill. App. 3d 214, 216 (1979)), stating that “[a]ll records and 

communications shall be confidential and shall not be disclosed except as provided in this Act.” 

740 ILCS 110/3(a) (West 2014). A record is “any record kept by a therapist or by an agency in the 

course of providing mental health or developmental disabilities service to a recipient concerning 

the recipient and the services provided.” Id. § 2. A therapist is “a psychiatrist, physician, 

psychologist, social worker, or nurse providing mental health or developmental disabilities 

services.” Id. And a confidential communication or communication is “any communication made 

by a recipient or other person to a therapist or to or in the presence of other persons during or in 

connection with providing mental health or developmental disability services to a recipient.” Id. 

The definition of “communication” includes information indicating that a person is receiving or 

has received mental health or developmental disabilities services. Id. “Any person aggrieved” by 

a violation of the Act “may sue for damages, an injunction, or other appropriate relief.” Id. § 15. 

Through the Act, “[t]he General Assembly has made a strong statement about the importance of 

keeping mental health records confidential.” Mandziara v. Canulli, 299 Ill. App. 3d 593, 599 

(1998). 

¶ 15 Doe’s complaint sufficiently alleged a cause of action under the Act. Taking all reasonable 

inferences that can be drawn from the alleged facts as true, the information that defendants 

disclosed in the press release and Law Bulletin were records and communications under the Act. 
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As Doe’s attorneys in the medical malpractice case, defendants would have received information 

about Doe’s condition and mental health history. Defendants’ statements in the press release and 

Law Bulletin, at a minimum, revealed that Doe received mental health services at a particular 

hospital. The statements also noted Doe’s diagnosis when he arrived at the hospital, summarized 

what occurred during his hospital stay, and described his condition when he left the hospital. That 

defendants themselves were not providing Doe with mental health services does not relieve them 

of potential liability. Illinois has permitted a claim under the Act even where the defendant was 

not a provider of mental health services. See Johnson v. Lincoln Christian College, 150 Ill. App. 

3d 733, 743-44 (1986) (a student sufficiently alleged a cause of action under the Act against his 

college, which allegedly redisclosed information learned from the student’s therapist to faculty 

members, students, and members of the student’s family). 

¶ 16 Further, to the extent that Doe consented to disclosing his mental health information to 

defendants for the medical malpractice litigation, defendants’ subsequent press release and 

statements in the Law Bulletin fall under section 5(d) of the Act, which states that “[n]o person or 

agency to whom any information is disclosed under this Section may redisclose such information 

unless the person who consented to the disclosure specifically consents to such redisclosure.” 740 

ILCS 110/5(d) (West 2014). The medical malpractice trial invoked an exception to the Act’s 

prohibition on disclosure found in section 10(a)(1), which provides that records and 

communications may be disclosed “in a civil, criminal or administrative proceeding” where the 

recipient introduces his mental condition or any aspect of the services he received for that condition 

as an element of his claim or defense. Id. § 10(a)(1). Section 10(a)(1) authorized disclosing Doe’s 

records and communications for the medical practice litigation, but defendants’ alleged subsequent 
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broadcast of Doe’s mental health history appears to be beyond the bounds of that proceeding. Doe 

sufficiently alleged that defendants violated the Act. 

¶ 17 Defendants try to avoid the Act’s sweep by asserting that Doe waived confidentiality by 

testifying in detail at the medical malpractice trial. In support, defendants rely on Novak v. 

Rathnam, 106 Ill. 2d 478, 484 (1985), where a psychiatrist’s testimony on behalf of a defendant’s 

insanity defense at a criminal trial waived the confidentiality of that information for a subsequent 

proceeding. In Novak, however, there were no limits placed on the psychiatrist’s testimony in the 

underlying criminal trial. Here, Doe’s complaint states that the information shared at the medical 

malpractice trial was subject to a qualified protective order under HIPAA. Generally, such orders 

restrict how health information is used, prohibiting “ ‘the parties from using or disclosing [the 

information] for any purpose other than the litigation or proceeding for which such information 

was requested,’ ” and requiring “ ‘the return to the covered entity or destruction of [the 

information] *** at the end of the litigation or proceeding.’ ” Haage v. Zavala, 2020 IL App (2d) 

190499, ¶ 9 (quoting 45 C.F.R. § 164.512(e)(1)(v)(A), (B) (2018)). We make no comment about 

whether defendants violated HIPAA and whether such a violation would also violate the Act. For 

the purpose of this appeal, the complaint sufficiently alleged that the information shared at the 

medical malpractice trial had restrictions on its use, such that Doe did not waive the Act’s 

protections by testifying. 

¶ 18 Defendants rely on Quigg v. Walgreen Co., 388 Ill. App. 3d 696 (2009), to defeat Doe’s 

claim. However, the disclosure alleged here is far different from the disclosure that occurred in 

that case. In Quigg, a pharmacy that disclosed a woman’s prescription profile to her ex-husband 

could not be held liable under the Act because the pharmacy was not in a therapeutic relationship 

with the woman. Id. at 703. The court stated that only a therapist or agency in a therapeutic 
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relationship with the recipient of mental health services could be held liable under the Act. Id; see 

also Suarez v. Pierard, 278 Ill. App. 3d 767, 770 (1996) (pharmacist who disclosed the plaintiff’s 

confidential information could not be sued under the Act where the interaction between the 

pharmacist and the plaintiff was a “routine transaction” and did not constitute therapy under the 

Act). As opposed to a pharmacy-customer interaction, Doe’s records and communications were 

created in the course of addressing Doe’s mental health in the presence of physicians and nurses, 

who were “therapists” under the Act. See 740 ILCS 110/2 (West 2014) (“therapist” includes a 

psychiatrist, physician, or nurse providing mental health or developmental disabilities services).  

¶ 19 Moreover, Quigg’s finding that only therapists or agencies engaging in therapeutic 

relationships can be liable under the Act is unsupported by authority. For that proposition, Quigg 

cited a sentence from Martino v. Family Service Agency of Adams County, 112 Ill. App. 3d 593, 

599-600 (1982), which noted that, according to a 1976 report, the Act was “intended to include all

those persons entering into a therapeutic relationship with clients.” From there, Quigg made the 

leap that the Act only included those persons entering into a therapeutic relationship with clients 

and only those persons could be liable. 388 Ill. App. 3d at 702-03. Martino did not state or hold 

that only therapists and those engaging in therapeutic relationships can be liable under the Act. 

Quigg’s limitation of liability does not stand on solid authority. Further, the plain language of the 

Act authorizes Doe’s action against defendants here, where defendants disclosed Doe’s records 

and communications and no exception has been shown to apply. See People ex rel. Madigan v. 

Wildermuth, 2017 IL 120763, ¶ 17 (the most reliable indicator of legislative intent is the statute’s 

language itself, given its plain and ordinary meaning). 

¶ 20 The parties disagree about the effect of a 2015 amendment to the Act, which added the 

provision that “records and communications made or created in the course of providing mental 
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health or developmental disabilities services shall be protected from disclosure regardless of 

whether the records and communications are made or created in the course of a therapeutic 

relationship.” Pub. Act 99-28 (eff. Jan. 1, 2016) (amending 740 ILCS 110/3). Defendants’ 

statements in the press release and Law Bulletin were made in May 2015, before the amendment’s 

effective date. We do not need to resolve whether the amendment applies to defendants’ statements 

because, as discussed above, the records and communications that defendants disclosed were made 

to therapists as defined by section 2 of the Act as it existed in 2015. See 740 ILCS 110/2 (West 

2014). The information that defendants allegedly disclosed was protected by the prior version of 

the Act, and the amendment does not change our result. 

¶ 21     III. CONCLUSION 

¶ 22 Doe sufficiently alleged a claim against defendants under the Act in count I of his 

complaint. The judgment of the circuit court is reversed, and the matter is remanded for further 

proceedings. 

¶ 23 Reversed and remanded. 
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