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ARGUMENT

Defense counsel wasineffectivein failing to suppressan interrogation video in
which Ocheil Keysinvoked hisright tosilence, in failing to redact inadmissible
statements by police officer sduring theinterrogation that werenot relevant to
contextualizeany statement madeby Keysbut in which they expressed their own
conclusionsregardingK eys squilt and r eferenced doublehear say, and in failing
to redact suggestionsto other crimes.

This argument involves issues on which the appellate court below created a split in
[linoislaw that this Court granted |eaveto appeal to resolve, yet the State' sbrief offerslittle
input on either question. On whether a defendant must use specific language to invoke his
right to silence, the State does not cite any case to support its argument that Ochell Keys's
invocation of theright to silencewasambiguous. And on the question of when police statements
during aninterrogation are admissi ble and must be accompanied by alimitinginstruction—an
issue over which the appellate court below explicitly “disagreed” with the published opinion
in Peoplev. Hardimon, 2017 IL App (3d) 120772—the State cites only one side of the split,
ignoresthe mgjority of casesinside and outside of Illinoisthat disagreewithitsposition, and
does not even address Hardimon. Nor does the State address the points raised in the amicus
brief. Caselaw overwhelmingly supportsKeys sarguments. Hewas denied effective assi stance
of counsel, and this Court should grant him anew trial on his murder conviction.

A. Counsel performed deficiently.

1 Failureto Suppressinterrogation Dueto Fifth Amendment Violation

a. “Ain’t nothin’ further for ustotalk about,” constituted a
clear and unambiguousinvocation of theright to silence.

Keysinvoked hisright to silencewhen heresponded to an officer’ sstatement that “it’s
very clear that you caused the disappearance of Barbara[Rose],” by saying “I said | didn’t
doanything, period, point blank. If that’ sthecase, if you fed likebased onyour investigation,

then dowhat you gottado, ain’t nothing further for ustotalk about.” (Exh. 21 53:49-1:00:42)
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The State contendsK eys' sstatement wasambiguousasheonly said “further discussionwould
be pointless,” or there was nothing more for “ him and the detectives’ to discuss. (St. Br. 17)
The State citesno caseto support itsclaim. Nor doesit meaningfully distinguish any
case cited by Keys showing his invocation was clear (Def. Br. 12-17), instead asserting in
aconclusory footnote the cases are different. (St. Br. 18) The State apparently believes that
becauseK eys' sphrasing wasnot identical tothose cases, it wasambiguous. But if adefendant
“indicates in any manner” he wishes to remain silent, interrogation must cease. Miranda v.
Arizona, 384 U.S. 436, 473-74 (1966). Keys' sinvocation was no less clear than in the cases
hecited. E.g. Peoplev. Cox, 2023 1L App (1st) 170761, 152 (“| don’t wannaanswer no more
questions, ' cause | can't help you. And | don’t wannadig myself into ahole”). Also, context
matters. Keysdid not makehisinvocationinresponseto adirect questioninthat regard. Rather,
hewas ahalf hour into questioning when he said he had nothing further to talk about, trying
to stop the interrogation on his own. (Exh. 21 53:49-54:46) That he also gave awhy for his
invocati on—that therewas nothing further to discuss—does not render hisinvocation ambiguous.
b. Clarifying questions solidified Keys sintent.
Keys' sassertionsfollowing hisinvocation confirmed hisintent. (Def. Br. 17-19) The
State contendsthese statementsare* best (or at | east reasonably can be) construed asreiterating
defendant’ sclaimthat hewasnot responsiblefor Rose’ sdisappearance, not expressingadesire
to end theinterview.” (St. Br. 18) Y et the State does not reference asingle word said by the
policeor Keysat thistime, and therecord underminesthe State’ sassertion. During thosefew
minutes, the following discussions occurred, inter alia:
. Officer: Okay, sol don’t know if you understand, that when you’ regonnawannagive
this explanation later, cause you' re gonna want to, when you see how everything's
playing out for ya, that’s not gonna be the timeto try to come forward and say, okay

wait aminuteguys, . . . thisdidn’'t happen the way you guysthink it happened, let me
explain this. So we're giving you that opportunity now, okay?
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. Keys: Okay. (Exh. 21 54:46-55:46)

. Officer: Once we leave, and it’s all said and done, | mean, that’ s it, man.
. Keys: Umm-hmm. (Exh. 21 55:42-56:30)

. Officer: Okay, so I’'mjust asking ya, just man to man, if there’ s something you want
totell us, I'mwilling to listen right now. Isthere something you need to get off your
chest, is there something you need to tell us?

. Keys: No, there s nothing. (Exh. 21 56:30-56:59)

. Officer: Now’ syour timetotell your story. And if that’ sthe story you' re gonnastick
with, theother sideof that story isgoing to continueto stack higher thanthestory you're
givingus. Andthat’ sit. I’ m not gonnabeg you man, thisisyour life, thisisyour decision.
Theseareyour decisions. Soif that’ swhat you' restickingwith and that’ swhat you' re
going with, it iswhat it is. Fair enough?

. Keys: Yeah. (Exh. 21 58:53-59:35)
After this, the police asked Keys if his position was that he had nothing to do with

Rose' s disappearance, which Keys confirmed. (Exh. 21 59:39-1:00:02) Y et the statements

prior tothat can only bedescribed asconfirming hedid not want totalk further. Astheofficers

put it, he was “sticking” with his story and had nothing more to say. (Exh. 21 58:53-59:35)
C. Thetermination of theinter view confirmsK eys' invocation.

The detectives | eft the room after this exchange, showing they understood Keys did

not want to talk. (Def. Br. 19) The State contends the defendant in one case cited by Keysin
this section, Peoplev. Nielson, 187 1ll. 2d 271, 287 (1999), was more clear about hisdesire
tostoptheinterview. (St. Br. 19) Infact, Keyswasmoreclear. In Nielson, thedefendant invoked
hisright to silencethrough actions, i.e., placing hishandsover hisears, looking at theceiling,
and chanting“ nah, nah, nah” after policetold himthevictimshad been burned at hisresidence.

187111. 2d at 284-85. Even moreclearly, Keys said directly that he had nothing further to talk

about and persisted in that decision despite police pressure. The State al so hotesthe Nielson

defendant was returned to his cell, while here, detectives “ ke pt] defendant in the interview
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room.” (St. Br. 19) But the State does not addressK eys' sother cases, where defendantswere
also left in the interrogation room, which supported their invocations were clear. People v.
Ward, 2023 IL App (1st) 190364, 11105-06, 116; Cox, 2023 IL App (1st) 170761, 1145, 52.

d. Thedetectivesfailed toscrupulously honor Keys' sright to
remain silent.

The State does not dispute this point. Ultimately, it cites no case showing Keys's
invocation was ambiguous. He said he had “ nothing further” to “talk about” and confirmed
hisdecision, which stopped theinterrogation. Sincethepolicelater returned and failed to honor
his right to silence, counsel was ineffective in failing to file amotion to suppress.

2. Counsd failed toredact inadmissibleportionsof Keys sinterrogation
videos.

The State contends counsel wasnot deficient infailing to redact statementsinKeys's
interrogation inwhich policediscussed their opinionson hisinvol vement in Rose' sdisappearance,
claimed anon-testifyingwitnesstol d them K eysconfessed, and suggested Keys' sinvolvement
inother crimes. (St. Br. 20) Y et the State doesnot specifically addressany of these statements,
only making generd clamsabout their admissibility. (Def. Br. 23-25) Nor hasthe Stateaddressed
even one case among the multitude of authority inside and outside lllinois (Def. Br. 21-35),
showing the statementswereinadmiss bleasthey were unnecessary to contextuai zeany statement
made by Keys or changein hisdemeanor. See, e.g., Peoplev. Hardimon, 2017 IL App (3d)
120772, 1135 (counsdl ineffective for failing to challenge prejudicia interrogation statement
that resulted inno rel evant responsesor incriminating information); Satev. Rocha, 890N.W.2d
178, 199-200 (Neb. 2017) (policeinterrogation statementsonly admissibleto provide* necessary
context to a defendant’ s statements in the interview which are themselves admissible”).

Againgt dl thisauthority, the State citesonly to Peoplev. Whitfield, 2018 1L App 150948

(St. Br. 20-21), the same case upon which the appellate court below relied to disagree with
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Hardimon to create its own more lenient standard for admissibility, i.e., whenever police
statementsare” hdpful.” Peoplev. Keys, 2023 1L App (4th) 210630, 1171-72. Y et Keysexplained
in his opening brief why the Fourth District’s position in this case and Whitfield is flawed.
(Def. Br 33-36) The State does not acknowledge, let aone challenge, that argument.

Moreover, even Whitfield doesnot support the State' scontention here, that the statements
wherethe officersemphasi zed their conclusionsthat K eys caused Roses' sdisappearancewere
relevant to provide context for Keys's “insistence that he was not involved in Rose’s
disappearance,” and “ stone-faced silence when the detectives repeatedly poked holesin his
story...” (St. Br. 20-21) In Whitfield, the defendant conceded his own statements during his
interrogationwereadmissible. 1d. §48. Inthat context, “[w]ithout the officers’ statementsand
guestions, the meaning and significance of defendant’ sanswers, comments, behaviors—or even,
at times, hissilence-would bedifficult todiscern.” Id. 149. However, Whitfield did not describe
any statement made by the policethat provided context for thedefendant’ ssilence, other than
to simply note generally that “at times’ the comments were relevant in that regard. 1d. 149.

Instark contrast to Whitfield, Keysnever incriminated himself or changed hisdemeanor
inlight of the officers’ tactics; nine of the 13 statementsin which the officers discussed their
conclusionsof hisguilt did not evenallow aresponsefromKeys. (Def. Br. 26) Under thewealth
of authority on thisissue (Def. Br. 21-35), the statements were inadmissible. See Jones on
Evidence, Ch. 40, 840:44, Police statement of belief or disbelief, or repeating others' statements,
during aninterrogation (2023) (whereinterrogation statements “fail to shake the defendant
into confessing or changing hisanswers, theinterrogator’ sstatementsbecome* commentary’
with virtually no legitimate probative value and must be excluded”).

Nor hasthe State offered any explanation asto why theofficers’ own conclusionsabout

Keys sqguilt wererelevant to contextualize Keys' sassertionsthat hewasinnocent. Had Keys
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takenthestand at trial and denied guilt, the prosecutor would not have been permitted to assert
over and over again that the investigation already proved hisguilt, just to seeif he persisted
in hisinnocence. See United Satesv. Abair, 746 F.3d 260, 266-67 (7th Cir. 2014) (new trid
granted where, inter alia, prosecutor badgered defendant by asking her repeatedly if shelied
and other accusatory questions); Peoplev. Lyles, 106 111. 2d 373, 391 (1985) (prosecutor may
not voicetheir opinion about defendant’ scase). ThisCourt must reject the State’ sargument
that this questioning is relevant when it occurs during the defendant’ s interrogation video.

The State’' sreliance on Keys' s* stone-faced silence” isa so problematic. (St. Br. 20)
Asexplained above, Keystold the officersin hisinterrogation that he had nothing further to
talk about. (Exh. 21 53:49-54:46) Among the policestatementsdiscussingtheir faithinKeys's
guilt, thefirst oneled Keysto makethat declaration, which wasinadmissible. See Grunwald
v. United Sates, 353 U.S. 391, 416 (1957).Theremaining 12 occurred after Keyssaid he had
nothing to talk about. (See Def. Br. 23-25) In fact, almost all the statements occurred at the
end of theinterrogation, duringaspeech onwhy Keysshould confess. (Exh. 21 2:40:54-2:46:54)

Thus, rather than being probative evidence of Keys squilt, themanner inwhich Keys
continuedtosit silent in responsetotheincreasingly inflammatory statementsmadeby police
primarily showshestill did not want totalk to them. Or if Keys sassertion of hisright tosilence
wasambiguousasthe State contends, hiscontinued “ stone-faced silence” wasa so ambiguous.
See Commonwealth v. Kitchen, 730 A.2d 513, 522 (Penn. 1999) (showing portions of video
wheredefendant remained silent during hostileinterrogation would viol ate defendant’ sright
against self-incrimination). Moreover, interrogation statementsshould not bemoreadmissible,
themorethat increasingly prejudicial statements have no impact onthedefendant. Thisturns
thelaw of relevanceonitshead. Seelll. R. Evid. 403 (relevant evidencewill beexcluded when

probative value is substantially outweighed by danger of unfair prejudice).
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TheStatea so claimsKeys' scontinued assertions of innocenceand silenceundermined
that hekilled Roseaccidentally. It makesthe sameargument regarding thedetectives additiona
clamsthat Keys scousin, Nick Patton, anon-testifying witness, told them that K eysconfessed
to him, while believing Keys may have killed Rose accidentaly. (St. Br. 20-22)

However, Keys did not advance adefense at trial that Rose' s death was accidental;
instead he contended hewasinnocent, just likein hisinterrogation. Theevidencethat Rose' s
death may have been accidental or recklesscamefrom the State. Specificaly, the State’ skey
witness, Carroll Hamilton, testified that Keystold him that Rose was shot when he and Rose
were*jokingaround” whileRoseheld astarter pistol and Keyshad agun; Rose’ sstarter pistol
went off and Keys did not remember what happened next. (R. 128-30) During summation,
counsel attacked Hamilton’ scredibility and argued that Keyswasnot involved in Rose' sdeath
atal. (R. 1205-35) Counsel also argued that whilethe Satetold thejury, “you haveto believe
Carroll Hamilton,” eventhat evidence showed Keys* didn’t commit murder,” but that “it was
an accident and none of those murder charges apply.” (R. 1233-34) Thus, the theory of an
accidental death waspresented by the State’ sevidence, not thedefense. Tothat end, the State's
argument that it wasnecessary to rebut theinferencethat could bedrawn by itsown casewith
evidencethat Keysdid not admittokilling Roseaccidentally in hisinterrogationisparticularly
weak. If it did not want the jury to make that finding, it did not have to present Hamilton's
testimony. Moreover, Keys had theright at trial to point out in summation what the State’s
own evidence showed, without needing to admit to the State’ s theory beforetrial.

Y et even if the State did validly want to rebut the theory raised by its own evidence
through Keys' schoicenot to admit to an accidenta degth, it did not haveto show thechallenged
statements. Keys sinterview contained other instanceswhere K eysdeclined specific opportunities

to say Rose’ sdeath was an accident, even after policetold him directly that they weregiving
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him the chanceto say it wasan accident. (See Def. Br. 30-31) Therewaslittleto no probative
value to the police offering their own opinions on Keys' s failure to admit guilt to them, or
inviolating Keys'sconfrontation rights by discussing hearsay from anon-testifying witness,
just to show again that Keys did not tell the police Rose' s death was an accident. As noted
above, dmost al of theinstanceswherepolice stated their conclusionsdid not even offer Keys
achanceto respond. Thesameistrueregarding thedi scussi onsof hearsay—only onewasfollowed
by a proper question to Keys, and that question could have been redacted to remove hearsay
whilestill showingthequestion: “. . . thiswaskindasomethingthat just happened, and [] you
didn’t know what to do afterwards. Isthat what we' re talking about here.” (See Def. Br. 30)

There are also aternative explanations for Keys's silence or continued assertion of
innocence that further diminished any probative value of Keys's non-response to those
interrogationtactics. For example, thepolicetold Keysthat anything he said during interrogation
could be used against him. (Exh. 21 27:51-28:46) Thus, he would have known that if hedid
admit involvement in Rose’ s death, even accidental involvement, he would be held to that
statement forever, with arisk that no one would ultimately believe it was an accident. See
Doylev. Ohio, 426 U.S. 610, 617-20(1976) (defendant’ ssilencefollowing Mirandawarnings
is inadmissible because it may be nothing more than the “exercise of . . . Miranda rights,”
especially since warnings contain animplicit “assurance that silencewill carry no penalty”).

Moreover, the State does not dispute that police may lie during an interrogation, or
that the State never proved Nick Patton actually did makethe statement described during Keys's
interrogation. Thus, if Keysnever told Nick what the policewere saying hedid, hewould have
known the policewerelying or did not know what had occurred, and thusbelieved they could
betryingtotrick himintoanadmission. Thisfurther illustratesthelack of relevancein associating

Keys sguilt with hislack of responseto unproven hearsay from anon-testifying witness. The
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hearsay confused the facts and risked the jury relying on the unproven statement itself.

In fact, the State offers only one sentence to assert in a conclusory manner that the
probative value of these statements was not substantially outweighed by a danger of unfair
prejudice, along with a citeto Peoplev. McCallum, 2019 IL App (5th) 160279, 170. (St. Br.
21) Y etinMcCallum, the defendant challenged adiscrete portion of hisinterrogationinwhich
theofficerscommented ona911 call in which the decedent madeadying declaration. 1d. §54.
That portion had significant probative val ue because the defendant’ s demeanor “noticeably
changed” after hearing the call. Id. 1167-68. Also, the video was aready redacted such that
the prgjudicial statementsthat remained werebrief. 1d. 70. Here the statementsdid not lead
to any changein Keys' s story, the video was not redacted, and the comments were not brief.

Ultimately, the State assertsthat the admissibility of the statements presents*“aclose
guestion.” (St. Br. 21-22) Only the State’ sfailureto acknowledgetheauthority citedinKeys's
opening brief could lead the State to believe a close question exists. (Def. Br. 20-36) Case
law overwhel mingly showsthe statementswereinadmissibleand shoul d have been redacted.

Tothat end, the State offersadifferent reason for why counsal might not have challenged
theofficers discussions, at |east of Nick’ ssupposed statement. It pondersif counsel may have
concluded that having the jury hear that K eys described Rose' s death as an accident to Nick
allowed the defense to show that Keys did not kill Roseintentionally, without having to put
Keysonthestand. (St. Br. 22) Y et as explained above, supra, counsel advanced atheory of
total innocence, something sheconfirmed after trid. (R. 898) Moreover, counsal never mentioned
Nick’ ssupposed statement in summation. Instead, shetried to get around it, questioningwhy
the State had not called him asawitnessif what the police said about him wastrue. (R. 1225)

The State al so speculates counsel could have believed therewaslittlerisk in Nick’s

statements, sincethejury aready knew of Keys' sstatement to Hamilton. (St. Br. 22) However,
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counsel argued at |ength about why Hamilton should not be believed. (R. 1217-21, 1232-33,
1234) Allowing the jury to hear the officers state repeatedly, in violation of Keys' sright to
confrontation, that K eysmadeastatement similar to Nick only bolstered Hamilton’ stestimony.

And, again, the officers may have been lying. Because officers may lie during
interrogations, the State’ s position will inevitably lead to jurors considering fal se evidence,
such aswhen officersfalsely claim awitnessimplicated the defendant or that forensic evidence
provesheistheoffender. The State’ sposition could alsolead officersto play up thedefendant’ s
guilt for the jury during a videotaped interview — during Keys' sinterrogation, for example,
oneof theofficersdirectly referenced how ajury would seethevideo. (Exh. 21 2:46:54-2:47:54)

Finally, the State contends counsel was not deficient infailing to remove suggestions
of other crimesfrom thevideo. It arguesfirst that counsel may have concluded that evidence
that Keyswas*“fighting” other cases when Rose disappeared was “inextricably intertwined”
with hisexplanation for Rose’ s disappearance, i.e., that shewent to Indianato buy acar. (St.
Br. 23) Therecord refutesthisargument, showing the State agreed not to mention thecharges
Keysfaced at thetime of Rose' sdeath after counsel filed amotion to preclude that evidence.
(C. 219-20; R. 1279) Moreover, the important part of Keys's statement was that Rose went
to get a car so they could each have a car, not his plans for the car. (Def. Br. 31-32)

The State argues counsel may havefound the statement that Keyswas used to talking
to police in handcuffs “too fleeting and insubstantial to demand redaction.” (St. Br. 23) To
the contrary, especially when combined with Keys fighting other cases when Rose died, it
suggested hewasfrequently introublewith thelaw and so violent that heneeded to berestrained.

3. Counsel failed to request limiting instructions.
The Statearguesincorrectly that Keys*identifiesno 1linoisprecedent requiring alimiting

instruction in the circumstances presented here. . .” (St. Br. 24) Keys cited Illinois Rule of

-10-
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Evidence 105 and lllinoisPattern Jury Instruction (Criminal 1.01), whichrequirethat thejury
be given alimiting instruction when evidence is offered for alimited purpose at trial. (Def.
Br. 36) He a so explained thereisno specific instruction for any limited evidencein Illlinois,
including hearsay, but caselaw neverthelessinstructstrial courtstoissuelimitinginstructions
when limited evidenceis admitted. E.g. Peoplev. Boling, 2014 IL App (4th) 120634, 135.

Thus, the Statewrongly contends counsel cannot befound deficient becauseno pattern
instruction coverspoliceinterrogation statements. (St. Br. 24) That argument meansnollllinois
defenseattorney would berequired to makesuretheir client’ sjury wasinstructed that limited
evidencenot be considered substantively. That isnot thelaw. See Peoplev. Jura, 352111. App.
3d 1080, 1093-94 (1st Dist. 2004) (counsel ineffective, inter alia, for failing “to ask thetrial
judgefor alimitinginstruction explaningtothejurorsthefact they could not rely onthe hearsay
assubstantiveevidence’); Peoplev. Davila, 2022 IL App (1st) 190882, 172 (without alimiting
instruction accompanying police interrogation statements, “it [wals quite possible that the
jury mistook thevideo statementsfor [the detective]’ s present opinion of defendant’ sguilt™).

B. Keyswas preudiced.

The State contends Keys was not prejudiced because the “unchallenged evidence”
demonstrated hisguilt. (St. Br. 25) Y et under Strickland v. Washington, 466 U.S. 668 (1984),
courtsmust consider all theevidence, not just that supporting aconviction. ElImorev. Ozmint,
661 F.3d 783, 868-72 (4th Cir. 2011); Breakironv. Horn, 642 F.3d 126, 139-41 (3d Cir. 2011).

The State a so downplaysthe prgudicefrom theinterrogation video. By failing to suppress
the portionsfollowing Keys' sinvocation, counsel allowed thejury to hear the exchangesthe
State now contends prove Rose’ sdeath wasnot accidental, i.e., hisnon-assertion of that fact.
By failingtoredact the challenged police statements, counsel also alowedthejury to hear—as

substantive evidence—policeopinionsof hisguilt, an alleged confession from anon-testifying

-11-
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witness, and evidence of other crimes. Each type of evidenceis prgjudicial. See Hardimon,
20171L App(3d) 120772, 11138-39 (defendant prej udiced by interrogati on statementspainting
him as a“cold-blooded” murderer asthey bolstered State’ s case and came from recognized
authority figures); Peoplev. R.C., 1081Il. 2d 349, 356 (1985) (improper admission of defendant’ s
out-of-court statement prejudicial whereconfessionsare*themost powerful pieceof evidence
the Statecan offer”); Peoplev. Lindgren, 79111. 2d 129, 140(1980) (“ Theerroneousadmission
of evidence of other crimescarriesahighrisk of prejudiceand ordinarily callsfor reversal.”).

Moreover, when contending the evidence of murder was strong, the State focuseson
Keys sconcealment of Rose sdeath. (St. Br. 25-26) Y et those actionsareno moreindicative
of him having killed Roseintentionally than of Rose’ s death having come from other means
and Keysfearing hewould be presumed her killer. Notably, the Illinois conceal ment statute
punishesadefendant for concealing the death of any person who hasdied by homicida means,
whether the acts causing death were“ lawful or unlawful.” 720 ILCS5/9-3.1(a),(b-5) (2019).
Moreover, if Keys meant to kill Rose, he would have planned better, preparing to cover up
her death beforehand rather than frantically taking those actions after the fact. Or evenif he
made a split-second decision to shoot Rosg, it defies common sense that he would involve
anyoneelseinthe matter. Hewould want to keep hisactionshidden. But hewaswith hiscousin,
Nick Patton, when obtaining suppliesto conceal Rose' sdeath. (R. 620-22, 632-40, 660-61)

The State also relies on Hamilton’ s testimony that Keystold him “that he shot Rose
inthehead and then burned and dismembered her body.” (St. Br. 26) Hamilton actually testified
that Keys said he and Rose had been “joking around” when Rose pointed a starter pistol at
him, Keyspulled out agun, Rose' sstarter pistol went off, and the next thing Keysknew, Rose
washleeding. (R. 130-34) Thistestimony fell far short of proving Keyskilled Roseintentionally.

To the contrary, it suggested the opposite. (See Def. Br. 45)

-12-
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The State disagrees, noting afirearms expert testified that a.22-caliber revolver can
only bedischarged by pulling the hammer and trigger, or performing along pull of thetrigger,
depending onwhichtypeof gunwasinvolved. (St. Br. 27) Thisargument highlightsanimportant
point: thegunthat killed Rosewasnever recovered. Infact, theonly evidenceeven that a.22-
caliber revolver wasinvolved wasfrom Hamilton: when asked if Keysspecified theguninvolved,
Hamilton answered, “1 believe it was a.22.” The prosecutor asked if Keys “ specif[ied] the
.22,” andHamiltonanswered, “Revolver. Revolver.” (R. 131) Evenif that testimony had been
compelling, the State never asked its expert if revolvers may be discharged accidentally.

Nor was Hamilton’ s testimony compelling — the State admitted at tria that he was
atroubling witness. (R. 1198-99) Asthe State still admits, Hamilton received “abenefit” in
exchangefor his cooperation. (St. Br. 26) In fact, he obtained multiple benefits, first for his
statement and then for his testimony. (See Def. Op. Br. 43) The State contends Hamilton’s
testimony was still reliable because he included details known through other evidence. (St.
Br. 26) But thefact that Hamilton recounted evidenceal ready knownto the policeonly makes
histestimony more suspicious. (Def. Br. 44) Moreover, Hamilton was contradicted at times:
he claimed Keys said he held Rose for “like 30 minutes’ before she died (R. 133), but the
forensic examiner testified Rose “died within minutes.” (R. 236) Nor did Hamilton know a
fact thepolicedid not know themselves, vis., thelocation of thegunthat killed Rose. Ultimately,
what made Hamilton’ s testimony seem compelling was the officers stating repeatedly that
the evidence proved Keys's guilt and that Keys had also confessed to his cousin, Nick.

TheStateargues*thereisnoreasontothink that jurorsrelied onthedetectives opinions’
when deliberating Keys sguilt. (St. Br. 28) But the State does not addressthe overwhelming
authority discussing the prejudicial impact that police interrogation statements may have on

ajury. (Def. Br. 21-48) See, e.g, Jacksonv. Sate, 107 F.3d 328 (2019) (“ Any chancethejury
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would havereasonabl e doubt regarding Jackson’ sguilt would have been obviated by quickly

recalling the detectives' adamant belief in Jackson’s guilt”). Keys also cited law that holds

that whenajuryisnotinstructedtolimit evidencetoitsintended purpose, thejury will consider
that evidence substantively. (Def. Br. 36-37) These risks were nothing but heightened here.

Among the inadmissible police statements played for the jury were the following:

. They' re gonna play thisin front of the jury and you' re gonnasit here and tell us that
you had nothing to do with thiswhen everything up to this point and continuing past
thispoint isgonnaprove otherwise. And you, you sat here and had no remorse. None.
None. You did it out of cold blood.” (Exh. 21 2:46:54-2:47:54) (Emphasis added.)

. ... | gottago and tell them, like, man, hewouldn’t tell uswhy hedid it. And he was
like, man, itwasn’t me, | don’t know. Sothat just doesn’ t look good for you whatsoever
down the road. (Exh. 21 2:50:25-2:51-08)

These statements—offered as substantive evidence-informed the jury that the entire
video andtheofficers' opinionswereevidencethejury should consider. Thus, not only isthere
reason to believe the jurors' relied on the detectives opinions when deciding Keys's guilt,
but it is downright fanciful to think otherwise. Here, the jury found Keys intentionally and
knowingly killed Rose, even though theonly direct evidence offered of how Rosedied (Hamilton's
testimony) suggested Rose’ s death had been an accident. Rarely does arecord provide such
compeling evidencethat ajury wasimpacted by inadmiss bleevidence. There can no confidence
inany trial that risked so many improper waysto find a defendant guilty, but the absence of

overwhelming evidence of Keys's guilt makes this verdict more unreliable.

1. ThisCourt should vacateoneof Ocheil Keys sdismember ment convictionsand
two of his concealment convictions.

Under Illinois precedent on the allowable unit of prosecution of criminal statutes, the
plainlanguage of the conceal ment of ahomicidal death and dismemberment statutesauthorize
only one conviction for concealing the same death and one conviction for dismembering the

samebody. The StatecitesColorado law to arguethat multi ple convictionsare permitted under
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[linois statutes when based on multiple courses of conduct. (St. Br. 29, 32) Thisisincorrect.
Y et evenif acourseof conduct isthedecidingfactor, Ochell Keys smultipleconvictionsreman
improper, because that question of fact was never submitted to the jury and because Keys's
actions formed the same course of conduct, a position the State advanced in the trial court.

A. The concealment statute only allowsfor oneconviction for actstaken to
conceal the same homicidal death.

Thelegidaturewasclear ontheunit of prosecution of theconcea ment statute: “conceal”
is“the performing of someact or actsfor the purpose of preventing or delaying the discovery
of adeath by homicidal means.” 720 ILCS 5/9-3.4(b-5) (2010). The State adds wordsto the
statutethat do not exi<t, arguing it “makesclear that adefendant may not be convicted of separate
offenses based on a series of acts committed as part of a single course of conduct.” (St. Br.
31-32) Yet the words “single course of conduct” do not appear in the statute. Id.

The State argues that “nothing in the statute suggests an intent to exempt it from the
general rulethat adefendant who violatesastatute more than oncethrough separateand discrete
courses of conduct” may be punished separately. (St Br. 32) Thereisno such “general rule.”
Thegenerd ruleinlllinoisisthat, “in determining the unit of prosecution, this[C]ourt looks
tothelanguageof the statuteto determinewhat precisely hasbeen prohibited by thelegislature
andinwhat unit of time, actions, or instancesthat crimeiscommitted once.” Peoplev. Hartfield,
2022 1L 126729, 183. If thereisambiguity, the second general ruleisthat courts must apply
the “doctrine of lenity” and construe the statute in the defendant’ s favor. 1d. 194. Thus, the
Statearguesthe oppositeof what thisCourt requires. Eventhoughthestatuteexplicitly defines
the crime as when the defendant commits “ some act or acts’ to prevent or delay discovery
of “a’ death, the State adds words to the statute to construe it against Keys.

The State cites Colorado law, Friend v. People, 429 P.3d 1191 (Colo. 2018), which

heldthat even when astatute hasoneunit of prosecution, adefendant may be punished separately

-15-

SUBMITTED - 32216880 - Kaila Ohsowski - 4/10/2025 11:47 AM



130110

for “successivecommissions’ of theoffense. Itinterprets “successvecommissions’ asdifferent
courses of conduct. (St. Br. 28) Yet since lllinois has its own law on thisissue, relying on
Coloradolaw isimproper. Racky v. Belfor USA Group, Inc., 2017 IL App (1st) 153446, 112.

The State’ sargument isalso flawed inlight of recent law on Apprendi v. New Jer sey,
530U.S.466 (2000). InErlinger v. United Sates,  U.S.__, 144 S.Ct. 1840(2024), the Court
addressed astatute that imposed longer prison sentences on defendantswho committed three
prior qualifying offenseson separate occasions. Thequestion was* whether ajudge may decide
that adefendant’ spast offenseswere committed on separate occas onsunder apreponderance-of -
the-evidence standard, or whether the Fifth and Sixth Amendmentsrequire aunanimousjury
to make that determination beyond areasonable doubt.” 1d. at 1846. The Court determined
that decidingif thedefendant’ spast offensesoccurred on three or more occasionswasa“fact-
ladentask.” Id. at 1851. Sinceresolution of that fact increased the pendtiesto which thedefendant
was exposed, the Court found the case “as nearly on all fours with Apprendi and Alleyne [v.
United Sates, 570U.S. 99 (2013)] asany wemight imagine,” and held that only aunanimous
jury could be given that task, even when “seemingly straightforward.” 1d. at 1851-52, 1860.

TheState’ sargument hereviolatestheright toajury trial . Asthe State concedes, under
its argument Keys may only be convicted of one count of concealment if it failed to prove
he committed separate courses of conduct. (St. Br. 34, n. 5) (conceding Keys' s conceal ment
conviction under theinitial information for “movement of Rose’ s body from the bedroom
to the garage” should be vacated for failure to prove a separate course of conduct). Proof of
a separate course of conduct thus would be a*“fact-laden task” necessary to support Keys's
additional conceal ment convictions, which must besubmittedtoajury. Indeed, totry to show
different courses of conduct, the State undertakesitsown factual analysisof factorsit deems

relevant. (St. Br. 32-33) Y et Keys sjury wasnever asked to consider thesamefactors. Likewise,
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Keys had no chance in thetria court to argue against the State’ s current argument.

Thus, thiscaseisaso “asnearly on all fourswith Apprendi and Alleyne as any [this
Court] might imagine.” Erlinger, 144 S.Ct. at 1851-52. If the State’ sanalysisis adopted, the
State must allege in the charging instrument that the acts were committed through different
courses of conduct and obtain afinding from the jury on that element. Apprendi, 540 U.S.
at 490; Alleyne, 570 U.S. at 108 (“ Apprendi’ s definition of “elements’ necessarily includes
not only facts that increase the ceiling [of a sentencing range], but also those that increase
thefloor”). Sincethe Statedid not do that here, Keys smultipleconvictionsremainimproper.

Yet even if Apprendi were not implicated by the State' s argument, there can be no
serious dispute that Keys's actions were part of asingle course of conduct. The State itself
advanced thistheory beforetrial whenit obtained ajoinder of all thechargesin thiscase-murder,
conced ment, and dismemberment—by arguing those chargeswere* part of the samecomprehensive
transaction,” where*“all of the Defendant’ sactionsrel ated to the murder of BarbaraRoseand
themultiple, different stepsthe Defendant took to evade detection and capturefor themurder
occurred within one week and all occurred within the City of Danville.” (C. 130-31)

Trying now for theend it currently wants, the State switches course and contendstwo
of Keys sconcea ment convictionswereactudly not part of the same comprehensivetransaction,
i.e., “moving Roses sintact body from her hometo the burn site,” and “moving her severed
remainsto hismother’scar.” (St. Br. 34) Citing Peoplev. Snkiewicz, 208111.2d 1, 7-8 (2003),
the State asserts those acts were “materially dissimilar in nature, occurred at least one day
apart, involved different locations, were very likely separated by the intervening event of
defendant’ sfirst policeinterview, and were charged and submitted tothejury asdistinct offenses.”
(St. Br. 32-34) But the Snkiewiczfactorsare” relevant to an analysis of whether thereareone

or more acts” underlying different charges, not to determine course of conduct. Id. at 7.
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In Peoplev. Bell, 196 I11. 2d 343 (2001), this Court considered what constitutes “an
unrelated course of conduct” for purposes of extended-term sentences. The State contended
the test was if the defendant committed “multiple acts.” Id. at 350-51. This Court rejected
that argument, sincethen “any two crimeswoul d be considered unrel ated, such that an extended-
term sentencewoul d beappropriatein nearly every situation.” Id. at 353. It held that an* unrelated
course of conduct” isinstead one in which “there was a substantial change in the nature of
the defendant’ s criminal objective,” the sametest for consecutive sentencing. Id. at 353-55.

By relying onthetest for multipleactsto determineif asinglecourseof conduct exists,
the State similarly blursan “act” with a“course of conduct,” rendering the allowabl e unit of
prosecution of the statuteto be meaningless. Thus, if thisCourt doesadopt acourse of conduct
analysis, deciding whether asingle courseof conduct occurred should besimilar toif anunrel ated
course of conduct occurred. i.e., if therewas achangein the nature of the criminal objective.
Bdl, 1961ll. 2d at 353-55. Here, Keys sactionsto conced Rose' sdeath sought thesameobjective
of hindering thediscovery of her death. See Nazariov. Sate, 746 S.E.2d 109, 118 (Ga. 2013)
(only oneof defendant’ sconvictionsfor taking different stepsto conceal thesamedeath could
stand under languagethat “[a] personwho, by concealing thedeath of any other person, hinders
adiscovery of whether or not such personwasunlawfully killedisguilty of afelony,” because
gravamen of offense was conduct hindering “a discovery” of death).

B. Thedismember ment statuteonly allowsfor oneconviction for actstaken
to dismember the same deceased human body.

Thesameresult should occur with the dismemberment statute. Whether viewed under
this Court’ slaw governing the allowabl e unit of prosecution or the State’ s proposed “ course
of conduct” analysis, only one of Keys' sconvictionsfor dismembering the same human body
isproper. Thedismemberment statute doesnot reveal aclear intent to authorize multiple acts

of dismembering the same human body, and thus lenity requires the statute be construed in
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Keys sfavor. (Def. Br. 52-55) Nor doesit have any languageto support the State’ sargument
that multiple coursesof conduct support multipleoffenses. (St. Br. 29) But evenif it did, setting
fireto Rose’ sdeceased body and severing her body partswere part of the same course of conduct:
the nature of Keys's objective never changed. As the State advanced below, he took those
actions “to evade detection and capture for the murder” of Rose. (C. 130-31)

The State submits Keys's argument is “extreme” as the legislature would not want
togive“freerein” to alow multiple steps to impede an investigation over time. (St. Br. 30,
31) But dismemberment isa Class X offense with a sentence between six and 30 years. 720
ILCS5/12-20.5 (d). Thus, thelegid ature gave courtswideflexibility toimposeahigher sentence
inthe State’ shypothetical . But by the State’ sanadlysis, any timethedefendant paused hisactions,
did something e se, and then returned, hewould commit adistinct Class X offense. The penalty
for dismemberment isto be“astep down, far down, from first-degree murder, the minimum
of - of whichistwenty years.” IL Sen. Tran. 2003 Reg. Sess., 43rd Leg. Day, May 12, 2003,
p. 56 (statement of Sen. Haine). The State’ s position conflicts with thisintent, not Keys's.

The State also arguesthat Keys' s argument cannot be squared with Peoplev. Coats,
2018 1L 121926, or United Statesv. Maldonado-Passage, 56 F.4th 830 (10th Cir. 2022). (St.
Br. 30) Yet Coatsinvolved the one-act, one-crime doctrine. 2018 IL 121926, 114. While it
noted that the defendant argued that “in certain circumstances convictionsfor multiple counts
of the same offense can be proper,” this Court explained that “[i]n those cases, the question
for the court would be to determine thelegidlative intent behind the statute and to determine
whether thereisevidenceto support multipleviolationsof thestatute.” 1d. §24. Coats, therefore,
reiterated the allowable unit of prosecution analysis upon which Keysrelies.

InMaldonado-Passage, 56 F.4th at 842, the defendant recel ved two counts of murder-for-

hire, where he hired two people at different pointsin timeto kill the same victim. The court
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found theunit of prosecution focused onthe“ meanstakento achieve’ theharm, not theresulting
harmitself. Id. at 841. Since*“thetwo hitmen represented two independently operating plots
to kill,” they were appropriately punished separately. Id. Here, the dismemberment statute
doesnot authorizemultipleprosecutionsfor actsto achievethe sameharm, asexplained above.
Finally, the Statewrongly contendsthiscaseisdissimilar to United Satesv. Universal
C.I.T. Credit Corp., 344 U.S. 218, 226 (1952). (St. Br. 30) There, once aweek, for six or 20
weeks, the defendant failed to pay minimum wages, violated overtime provisions, and failed
to comply with record-keeping requirements. Id. at 219-20. If this Court were to accept the
State' s interpretation on what constitutes a single course of conduct, then the defendant in
C.1.T Credit Corp. would have committed the offense 20 times, since there wereintervening
time periods, different methods, and different employees. (See St. Br. 32) But the Court held
instead that the statuteintended one convictionfor “all violationsthat arisefrom that singleness
of thought, purpose or action.” Id. at 224-25. The multiple acts of dismemberment taken by
Keysd sohad asinglepurpose, to concea Rose’ sdeath, and thus supported only oneconviction.
CONCLUSION
Defendant-Appe lant Ochell Keysrespectfully requeststhat thisCourt reversehismurder

convictionand grant himanew trial under Argument I. Under Argument |1, this Court should
vacate one dismemberment conviction and two conceal ment convictions,
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