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ARGUMENT

I. Defense counsel was ineffective in failing to suppress an interrogation video in
which Ocheil Keys invoked his right to silence, in failing to redact inadmissible
statements by police officers during the interrogation that were not relevant to
contextualize any statement made by Keys but in which they expressed their own
conclusions regarding Keys’s guilt and referenced double hearsay, and in failing
to redact suggestions to other crimes.

Thisargum entinvolvesissuesonwhichthe appellate courtbelow created a splitin

Illinoislaw thatthisC ourtgranted leave toappeal toresolve,yetthe State’sbriefofferslittle

inputoneitherquestion.O nwhethera defendantm ustuse specific language toinvok e his

righttosilence,the State doesnotcite any case tosupportitsargum entthatO cheil K eys’s

invocationofthe righttosilence wasam biguous.A nd onthe questionofwhenpolice statem ents

during aninterrogationare adm issible and m ustbe accom panied bya lim iting instruction–an

issue overwhichthe appellate courtbelow explicitly“disagreed”withthe published opinion

inPeople v.H ardim on,2017IL A pp(3d)120772–the State citesonly one side ofthe split,

ignoresthe m ajorityofcasesinside and outside ofIllinoisthatdisagree withitsposition,and

doesnotevenaddressH ardim on.N ordoesthe State addressthe pointsraised inthe am icus

brief.C ase law overwhelm inglysupportsK eys’sargum ents.H e wasdenied effective assistance

of counsel,and thisC ourtshould granthim a new trial onhism urderconviction.

A. Counsel performed deficiently.

1. FailuretoSuppress InterrogationDuetoFifthAmendmentViolation

a. “Ain’t nothin’further for us to talk about,” constituted a
clear and unambiguous invocation of the right to silence.

K eysinvok ed hisrighttosilence whenhe responded toanofficer’sstatem entthat“it’s

very clearthatyou caused the disappearance of B arbara [R ose],”by saying “I said I didn’t

doanything,period,pointblank .Ifthat’sthe case,ifyoufeellik e based onyourinvestigation,

thendowhatyougotta do,ain’tnothing furtherforustotalk about.”(Exh.2153:49-1:00:42)
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The State contendsK eys’sstatem entwasam biguousashe onlysaid “furtherdiscussionwould

be pointless,”orthere wasnothing m ore for“him and the detectives”todiscuss.(St.B r.17)

The State citesnocase tosupportitsclaim .N ordoesitm eaningfullydistinguishany

case cited by K eysshowing hisinvocationwasclear(D ef.B r.12-17),instead asserting in

a conclusory footnote the casesare different.(St.B r.18)The State apparently believesthat

because K eys’sphrasing wasnotidenticaltothose cases,itwasam biguous.B utifa defendant

“indicatesinany m anner”he wishestorem ainsilent,interrogationm ustcease.M iranda v.

A rizona,384U .S.436,473-74(1966).K eys’sinvocationwasnolessclearthaninthe cases

he cited.E.g.People v.C ox,2023IL A pp(1st)170761,¶52(“I don’twanna answernom ore

questions,’cause I can’thelpyou.A nd I don’twanna dig m yselfintoa hole”).A lso,context

m atters.K eysdid notm ak e hisinvocationinresponse toa directquestioninthatregard.R ather,

he wasa halfhourintoquestioning whenhe said he had nothing furthertotalk about,trying

tostopthe interrogationonhisown.(Exh.2153:49-54:46)Thathe alsogave a why forhis

invocation–thatthere wasnothing furthertodiscuss–doesnotrenderhisinvocationam biguous.

b. Clarifying questions solidified Keys’s intent.

K eys’sassertionsfollowing hisinvocationconfirm ed hisintent.(D ef.B r.17-19)The

State contendsthese statem entsare “best(oratleastreasonablycanbe)construed asreiterating

defendant’sclaim thathe wasnotresponsible forR ose’sdisappearance,notexpressing a desire

toend the interview.”(St.B r.18)Y etthe State doesnotreference a single word said by the

police orK eysatthistim e,and the record underm inesthe State’sassertion.D uring those few

m inutes,the following discussionsoccurred,interalia:

• O fficer:O k ay,soI don’tk now ifyouunderstand,thatwhenyou’re gonna wanna give
thisexplanationlater,cause you’re gonna wantto,whenyou see how everything’s
playing outforya,that’snotgonna be the tim e totry tocom e forward and say,ok ay
waita m inute guys,...thisdidn’thappenthe wayyouguysthink ithappened,letm e
explainthis.Sowe’re giving you thatopportunity now,ok ay?
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• K eys:O k ay.(Exh.2154:46-55:46)

• O fficer:O nce we leave,and it’sall said and done,I m ean,that’sit,m an.

• K eys:U m m -hm m .(Exh.2155:42-56:30)

• O fficer:O k ay,soI’m justask ing ya,justm antom an,ifthere’ssom ething you want
totell us,I’m willing tolistenrightnow.Isthere som ething you need togetoffyour
chest,isthere som ething you need totell us?

• K eys:N o,there’snothing.(Exh.2156:30-56:59)

• O fficer:N ow’syourtim e totell yourstory.A nd ifthat’sthe storyyou’re gonna stick
with,the otherside ofthatstoryisgoing tocontinue tostack higherthanthe storyyou’re
givingus.A nd that’sit.I’m notgonna beg youm an,thisisyourlife,thisisyourdecision.
These are yourdecisions.Soifthat’swhatyou’re stick ing withand that’swhatyou’re
going with,itiswhatitis.Fairenough?

• K eys:Y eah.(Exh.2158:53-59:35)

A fterthis,the police ask ed K eysif hispositionwasthathe had nothing todowith

R ose’sdisappearance,whichK eysconfirm ed.(Exh.2159:39-1:00:02)Y etthe statem ents

priortothatcanonlybe described asconfirm ing he did notwanttotalk further.A sthe officers

putit,he was“stick ing”withhisstory and had nothing m ore tosay.(Exh.2158:53-59:35)

c. The termination of the interview confirms Keys’invocation.

The detectivesleftthe room afterthisexchange,showing they understood K eysdid

notwanttotalk .(D ef.B r.19)The State contendsthe defendantinone case cited by K eysin

thissection,People v.N ielson,187Ill.2d 271,287(1999),wasm ore clearabouthisdesire

tostopthe interview.(St.B r.19)Infact,K eyswasm ore clear.InN ielson,the defendantinvok ed

hisrighttosilence throughactions,i.e.,placing hishandsoverhisears,look ing atthe ceiling,

and chanting “nah,nah,nah”afterpolice told him the victim shad beenburned athisresidence.

187Ill.2d at284-85.Evenm ore clearly,K eyssaid directlythathe had nothing furthertotalk

aboutand persisted inthatdecisiondespite police pressure.The State alsonotesthe N ielson

defendantwasreturned tohiscell,while here,detectives“k e[pt]defendantinthe interview
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room .”(St.B r.19)B utthe State doesnotaddressK eys’sothercases,where defendantswere

alsoleftinthe interrogationroom ,whichsupported theirinvocationswere clear.People v.

W ard,2023IL A pp(1st)190364,¶¶105-06,116;C ox,2023IL A pp(1st)170761,¶¶45,52.

d. The detectives failed to scrupulously honor Keys’s right to
remain silent.

The State does notdispute this point.U ltim ately,itcites nocase showing K eys’s

invocationwasam biguous.H e said he had “nothing further”to“talk about”and confirm ed

hisdecision,whichstopped the interrogation.Since the police laterreturned and failed tohonor

hisrighttosilence,counsel wasineffective infailing tofile a m otiontosuppress.

2. Counsel failed toredact inadmissibleportionsof Keys’s interrogation
videos.

The State contendscounselwasnotdeficientinfailing toredactstatem entsinK eys’s

interrogationinwhichpolice discussedtheiropinionsonhisinvolvem entinR ose’sdisappearance,

claim ed a non-testifying witnesstold them K eysconfessed,and suggested K eys’sinvolvem ent

inothercrim es.(St.B r.20)Y etthe State doesnotspecificallyaddressanyofthese statem ents,

onlym ak inggeneralclaim sabouttheiradm issibility.(D ef.B r.23-25)N orhasthe State addressed

evenone case am ong the m ultitude ofauthority inside and outside Illinois(D ef.B r.21-35),

showingthe statem entswere inadm issible astheywere unnecessarytocontextualiz e anystatem ent

m ade by K eysorchange inhisdem eanor. See,e.g.,People v.H ardim on,2017IL A pp(3d)

120772,¶35(counsel ineffective forfailing tochallenge prejudicial interrogationstatem ent

thatresulted innorelevantresponsesorincrim inating inform ation);State v.Rocha,890N .W .2d

178,199-200(N eb.2017)(police interrogationstatem entsonlyadm issible toprovide “necessary

contexttoa defendant’sstatem entsinthe interview whichare them selvesadm issible”).

A gainstallthisauthority,the State citesonlytoPeople v.W hitfield,2018IL A pp150948

(St.B r.20-21),the sam e case uponwhichthe appellate courtbelow relied todisagree with
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H ardim ontocreate its ownm ore lenientstandard foradm issibility,i.e.,wheneverpolice

statem entsare “helpful.”People v.Keys,2023IL A pp(4th)210630,¶¶71-72.Y etK eysexplained

inhisopening brief why the FourthD istrict’spositioninthiscase and W hitfield isflawed.

(D ef.B r33-36)The State doesnotack nowledge,letalone challenge,thatargum ent.

M oreover,evenW hitfield doesnotsupportthe State’scontentionhere,thatthe statem ents

where the officersem phasiz ed theirconclusionsthatK eyscaused R oses’sdisappearance were

relevant to provide context for K eys’s “insistence that he was not involved inR ose’s

disappearance,”and “stone-faced silence whenthe detectivesrepeatedly pok ed holesinhis

story...”(St.B r.20-21)InW hitfield,the defendantconceded hisownstatem entsduring his

interrogationwere adm issible.Id.¶48.Inthatcontext,“[w]ithoutthe officers’ statem entsand

questions,the m eaning and significance ofdefendant’sanswers,com m ents,behaviors–oreven,

attim es,hissilence–would be difficulttodiscern.”Id.¶49.H owever,W hitfield did notdescribe

anystatem entm ade bythe police thatprovided contextforthe defendant’ssilence,otherthan

tosim ply note generally that“attim es”the com m entswere relevantinthatregard.Id.¶49.

Instark contrasttoW hitfield,K eysneverincrim inated him selforchanged hisdem eanor

inlightofthe officers’ tactics;nine ofthe 13statem entsinwhichthe officersdiscussed their

conclusionsofhisguiltdid notevenallowa response from K eys.(D ef.B r.26)U nderthe wealth

of authority onthisissue (D ef.B r.21-35),the statem entswere inadm issible.See Joneson

Evidence,C h.40,§ 40:44,Police statem entofbeliefordisbelief,orrepeating others’ statem ents,

during aninterrogation(2023)(where interrogationstatem ents“fail toshak e the defendant

intoconfessing orchanging hisanswers,the interrogator’sstatem entsbecom e ‘com m entary’

withvirtually nolegitim ate probative value and m ustbe excluded”).

N orhasthe State offered anyexplanationastowhythe officers’ ownconclusionsabout

K eys’sguiltwere relevanttocontextualiz e K eys’sassertionsthathe wasinnocent.H ad K eys
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tak enthe stand attrialand denied guilt,the prosecutorwould nothave beenperm itted toassert

overand overagainthatthe investigationalready proved hisguilt,justtosee ifhe persisted

inhisinnocence.See U nited Statesv.A bair,746F.3d 260,266-67(7thC ir.2014)(new trial

granted where,interalia,prosecutorbadgered defendantbyask ing herrepeatedlyifshe lied

and otheraccusatoryquestions);People v.L yles,106Ill.2d 373,391(1985)(prosecutorm ay

notvoice theiropinionaboutdefendant’scase).ThisC ourtm ustrejectthe State’sargum ent

thatthisquestioning isrelevantwhenitoccursduring the defendant’sinterrogationvideo.

The State’sreliance onK eys’s“stone-faced silence”isalsoproblem atic.(St.B r.20)

A sexplained above,K eystold the officersinhisinterrogationthathe had nothing furtherto

talk about.(Exh.2153:49-54:46)A m ong the police statem entsdiscussing theirfaithinK eys’s

guilt,the firstone led K eystom ak e thatdeclaration,whichwasinadm issible.See G runwald

v.U nited States,353U .S.391,416(1957).The rem aining 12occurred afterK eyssaid he had

nothing totalk about.(See D ef.B r.23-25)Infact,alm ostall the statem entsoccurred atthe

end ofthe interrogation,duringa speechonwhyK eysshould confess.(Exh.212:40:54-2:46:54)

Thus,ratherthanbeing probative evidence ofK eys’sguilt,the m annerinwhichK eys

continued tositsilentinresponse tothe increasinglyinflam m atorystatem entsm ade bypolice

prim arilyshowshe stilldid notwanttotalk tothem .O rifK eys’sassertionofhisrighttosilence

wasam biguousasthe State contends,hiscontinued “stone-faced silence”wasalsoam biguous.

See C om m onwealthv.Kitchen,730A .2d 513,522(Penn.1999)(showing portionsofvideo

where defendantrem ained silentduring hostile interrogationwould violate defendant’sright

againstself-incrim ination).M oreover,interrogationstatem entsshould notbe m ore adm issible,

the m ore thatincreasinglyprejudicialstatem entshave noim pactonthe defendant.Thisturns

the law ofrelevance onitshead.See Ill.R .Evid.403(relevantevidence willbe excluded when

probative value issubstantially outweighed by dangerof unfairprejudice).
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The State alsoclaim sK eys’scontinued assertionsofinnocence and silence underm ined

thathe k illed R ose accidentally.Itm ak esthe sam e argum entregardingthe detectives’ additional

claim sthatK eys’scousin,N ick Patton,a non-testifying witness,told them thatK eysconfessed

tohim ,while believing K eysm ay have k illed R ose accidentally.(St.B r.20-22)

H owever,K eysdid notadvance a defense attrial thatR ose’sdeathwasaccidental;

instead he contended he wasinnocent,justlik e inhisinterrogation.The evidence thatR ose’s

deathm ayhave beenaccidentalorreck lesscam e from the State.Specifically,the State’sk ey

witness,C arroll H am ilton,testified thatK eystold him thatR ose wasshotwhenhe and R ose

were “jok ing around”while R ose held a starterpistoland K eyshad a gun;R ose’sstarterpistol

wentoffand K eysdid notrem em berwhathappened next.(R .128-30)D uring sum m ation,

counselattack ed H am ilton’scredibilityand argued thatK eyswasnotinvolved inR ose’sdeath

atall.(R .1205-35)C ounselalsoargued thatwhile the State told the jury,“youhave tobelieve

C arrollH am ilton,”eventhatevidence showed K eys“didn’tcom m itm urder,”butthat“itwas

anaccidentand none of those m urderchargesapply.”(R .1233-34)Thus,the theory of an

accidentaldeathwaspresented bythe State’sevidence,notthe defense.Tothatend,the State’s

argum entthatitwasnecessarytorebutthe inference thatcould be drawnbyitsowncase with

evidence thatK eysdid notadm ittok illing R ose accidentallyinhisinterrogationisparticularly

weak .If itdid notwantthe jury tom ak e thatfinding,itdid nothave topresentH am ilton’s

testim ony.M oreover,K eyshad the rightattrial topointoutinsum m ationwhatthe State’s

ownevidence showed,withoutneeding toadm ittothe State’stheory before trial.

Y etevenifthe State did validly wanttorebutthe theory raised by itsownevidence

throughK eys’schoice nottoadm ittoanaccidentaldeath,itdid nothave toshow the challenged

statem ents.K eys’sinterview containedotherinstanceswhere K eysdeclinedspecificopportunities

tosayR ose’sdeathwasanaccident,evenafterpolice told him directlythattheywere giving

-7-

SUBMITTED - 32216880 - Kaila Ohsowski - 4/10/2025 11:47 AM

130110



him the chance tosayitwasanaccident.(See D ef.B r.30-31)There waslittle tonoprobative

value tothe police offering theirownopinionsonK eys’sfailure toadm itguilttothem ,or

inviolating K eys’sconfrontationrightsbydiscussing hearsayfrom a non-testifying witness,

justtoshow againthatK eysdid nottell the police R ose’sdeathwasanaccident.A snoted

above,alm ostallofthe instanceswhere police stated theirconclusionsdid notevenofferK eys

a chance torespond.The sam e istrue regardingthe discussionsofhearsay–onlyone wasfollowed

by a properquestiontoK eys,and thatquestioncould have beenredacted torem ove hearsay

while stillshowing the question:“...thiswask inda som ething thatjusthappened,and []you

didn’tk now whattodoafterwards.Isthatwhatwe’re talk ing abouthere.”(See D ef.B r.30)

There are alsoalternative explanationsforK eys’ssilence orcontinued assertionof

innocence that further dim inished any probative value of K eys’s non-response to those

interrogationtactics.Forexam ple,the police told K eysthatanything he said during interrogation

could be used againsthim .(Exh.2127:51-28:46)Thus,he would have k nownthatifhe did

adm itinvolvem entinR ose’sdeath,evenaccidental involvem ent,he would be held tothat

statem entforever,witha risk thatnoone would ultim ately believe itwasanaccident.See

D oyle v.O hio,426U .S.610,617-20(1976)(defendant’ssilence following M iranda warnings

isinadm issible because itm ay be nothing m ore thanthe “exercise of ...M iranda rights,”

especiallysince warningscontainanim plicit“assurance thatsilence will carrynopenalty”).

M oreover,the State doesnotdispute thatpolice m ay lie during aninterrogation,or

thatthe State neverproved N ick Pattonactuallydid m ak e the statem entdescribed during K eys’s

interrogation.Thus,ifK eysnevertold N ick whatthe police were saying he did,he would have

k nownthe police were lying ordid notk now whathad occurred,and thusbelieved theycould

be tryingtotrick him intoanadm ission.Thisfurtherillustratesthe lack ofrelevance inassociating

K eys’sguiltwithhislack ofresponse tounprovenhearsayfrom a non-testifying witness.The
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hearsay confused the factsand risk ed the jury relying onthe unprovenstatem entitself.

Infact,the State offersonly one sentence toassertina conclusory m annerthatthe

probative value of these statem entswasnotsubstantially outweighed by a dangerofunfair

prejudice,along witha cite toPeople v.M cC allum ,2019IL A pp(5th)160279,¶70.(St.B r.

21)Y etinM cC allum ,the defendantchallenged a discrete portionofhisinterrogationinwhich

the officerscom m ented ona 911callinwhichthe decedentm ade a dying declaration.Id.¶54.

Thatportionhad significantprobative value because the defendant’sdem eanor“noticeably

changed”afterhearing the call.Id.¶¶67-68.A lso,the videowasalready redacted suchthat

the prejudicial statem entsthatrem ained were brief.Id.¶70.H ere the statem entsdid notlead

toanychange inK eys’sstory,the videowasnotredacted,and the com m entswere notbrief.

U ltim ately,the State assertsthatthe adm issibilityofthe statem entspresents“a close

question.”(St.B r.21-22)O nlythe State’sfailure toack nowledge the authoritycited inK eys’s

opening brief could lead the State tobelieve a close questionexists.(D ef.B r.20-36)C ase

law overwhelm inglyshowsthe statem entswere inadm issible and should have beenredacted.

Tothatend,the State offersa differentreasonforwhycounselm ightnothave challenged

the officers’ discussions,atleastofN ick’ssupposed statem ent.Itpondersifcounselm ayhave

concluded thathaving the jury hearthatK eysdescribed R ose’sdeathasanaccidenttoN ick

allowed the defense toshow thatK eysdid notk ill R ose intentionally,withouthaving toput

K eysonthe stand.(St.B r.22)Y etasexplained above,supra,counsel advanced a theory of

totalinnocence,som ethingshe confirm ed aftertrial.(R .898)M oreover,counselneverm entioned

N ick ’ssupposed statem entinsum m ation.Instead,she tried togetaround it,questioning why

the State had notcalled him asa witnessifwhatthe police said abouthim wastrue.(R .1225)

The State alsospeculatescounsel could have believed there waslittle risk inN ick ’s

statem ents,since the juryalreadyk new ofK eys’sstatem enttoH am ilton.(St.B r.22)H owever,
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counsel argued atlengthaboutwhyH am iltonshould notbe believed.(R .1217-21,1232-33,

1234)A llowing the jury tohearthe officersstate repeatedly,inviolationofK eys’srightto

confrontation,thatK eysm ade a statem entsim ilartoN ick onlybolstered H am ilton’stestim ony.

A nd,again,the officers m ay have beenlying. B ecause officers m ay lie during

interrogations,the State’spositionwill inevitably lead tojurorsconsidering false evidence,

suchaswhenofficersfalselyclaim a witnessim plicated the defendantorthatforensicevidence

proveshe isthe offender.The State’spositioncould alsolead officerstoplayupthe defendant’s

guiltforthe jury during a videotaped interview –during K eys’sinterrogation,forexam ple,

one ofthe officersdirectlyreferenced how a jurywould see the video.(Exh.212:46:54-2:47:54)

Finally,the State contendscounselwasnotdeficientinfailing torem ove suggestions

ofothercrim esfrom the video.Itarguesfirstthatcounsel m ayhave concluded thatevidence

thatK eyswas“fighting”othercaseswhenR ose disappeared was“inextricablyintertwined”

withhisexplanationforR ose’sdisappearance,i.e.,thatshe wenttoIndiana tobuya car.(St.

B r.23)The record refutesthisargum ent,showing the State agreed nottom entionthe charges

K eysfaced atthe tim e ofR ose’sdeathaftercounsel filed a m otiontopreclude thatevidence.

(C .219-20;R .1279)M oreover,the im portantpartofK eys’sstatem entwasthatR ose went

togeta carsothey could eachhave a car,nothisplansforthe car.(D ef.B r.31-32)

The State arguescounselm ayhave found the statem entthatK eyswasused totalk ing

topolice inhandcuffs“toofleeting and insubstantial todem and redaction.”(St.B r.23)To

the contrary,especially whencom bined withK eysfighting othercaseswhenR ose died,it

suggested he wasfrequentlyintrouble withthe law and soviolentthathe needed tobe restrained.

3. Counsel failed to request limiting instructions.

The State arguesincorrectlythatK eys“identifiesnoIllinoisprecedentrequiringa lim iting

instructioninthe circum stancespresented here...”(St.B r.24)K eyscited IllinoisR ule of
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Evidence 105and IllinoisPatternJuryInstruction(C rim inal1.01),whichrequire thatthe jury

be givena lim iting instructionwhenevidence isoffered fora lim ited purpose attrial.(D ef.

B r.36)H e alsoexplained there isnospecific instructionforanylim ited evidence inIllinois,

including hearsay,butcase law neverthelessinstructstrialcourtstoissue lim iting instructions

whenlim ited evidence isadm itted.E.g.People v.B oling,2014IL A pp(4th)120634,¶135.

Thus,the State wronglycontendscounselcannotbe found deficientbecause nopattern

instructioncoverspolice interrogationstatem ents.(St.B r.24)Thatargum entm eansnoIllinois

defense attorneywould be required tom ak e sure theirclient’sjurywasinstructed thatlim ited

evidence notbe considered substantively.Thatisnotthe law.See People v.Jura,352Ill.A pp.

3d 1080,1093-94(1stD ist.2004)(counsel ineffective,interalia,forfailing “toask the trial

judge fora lim iting instructionexplaining tothe jurorsthe facttheycould notrelyonthe hearsay

assubstantive evidence”);People v.D avila,2022IL A pp(1st)190882,¶72(withouta lim iting

instructionaccom panying police interrogationstatem ents,“it[wa]squite possible thatthe

jurym istook the videostatem entsfor[the detective]’spresentopinionofdefendant’sguilt”).

B. Keys was prejudiced.

The State contendsK eyswasnotprejudiced because the “unchallenged evidence”

dem onstrated hisguilt.(St.B r.25)Y etunderStrickland v.W ashington,466U .S.668(1984),

courtsm ustconsiderallthe evidence,notjustthatsupporting a conviction.Elm ore v.O zm int,

661F.3d 783,868-72(4thC ir.2011);B reakironv.H orn,642F.3d 126,139-41(3d C ir.2011).

The State alsodownplaysthe prejudice from the interrogationvideo.B yfailingtosuppress

the portionsfollowing K eys’sinvocation,counsel allowed the jurytohearthe exchangesthe

State now contendsprove R ose’sdeathwasnotaccidental,i.e.,hisnon-assertionofthatfact.

B yfailing toredactthe challenged police statem ents,counselalsoallowed the jurytohear–as

substantive evidence–police opinionsofhisguilt,analleged confessionfrom a non-testifying
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witness,and evidence ofothercrim es.Eachtype ofevidence isprejudicial.See H ardim on,

2017IL A pp(3d)120772,¶¶38-39(defendantprejudiced byinterrogationstatem entspainting

him asa “cold-blooded”m urdererasthey bolstered State’scase and cam e from recogniz ed

authorityfigures);People v.R.C .,108Ill.2d 349,356(1985)(im properadm issionofdefendant’s

out-of-courtstatem entprejudicialwhere confessionsare “the m ostpowerfulpiece ofevidence

the State canoffer”);People v.L indgren,79Ill.2d 129,140(1980)(“The erroneousadm ission

ofevidence ofothercrim escarriesa highrisk ofprejudice and ordinarilycallsforreversal.”).

M oreover,whencontending the evidence ofm urderwasstrong,the State focuseson

K eys’sconcealm entofR ose’sdeath.(St.B r.25-26)Y etthose actionsare nom ore indicative

ofhim having k illed R ose intentionallythanofR ose’sdeathhaving com e from otherm eans

and K eysfearing he would be presum ed herk iller.N otably,the Illinoisconcealm entstatute

punishesa defendantforconcealing the deathofanypersonwhohasdied byhom icidalm eans,

whetherthe actscausing deathwere “lawfulorunlawful.”720IL C S 5/9-3.1(a),(b-5)(2019).

M oreover,ifK eysm eanttok ill R ose,he would have planned better,preparing tocoverup

herdeathbeforehand ratherthanfrantically tak ing those actionsafterthe fact.O revenifhe

m ade a split-second decisiontoshootR ose,itdefiescom m onsense thathe would involve

anyone else inthe m atter.H e would wanttok eephisactionshidden.B uthe waswithhiscousin,

N ick Patton,whenobtaining suppliestoconceal R ose’sdeath.(R .620-22,632-40,660-61)

The State alsoreliesonH am ilton’stestim ony thatK eystold him “thathe shotR ose

inthe head and thenburned and dism em bered herbody.”(St.B r.26)H am iltonactuallytestified

thatK eyssaid he and R ose had been“jok ing around”whenR ose pointed a starterpistol at

him ,K eyspulled outa gun,R ose’sstarterpistolwentoff,and the nextthing K eysk new,R ose

wasbleeding.(R .130-34)Thistestim onyfellfarshortofprovingK eysk illed R ose intentionally.

Tothe contrary,itsuggested the opposite.(See D ef.B r. 45)
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The State disagrees,noting a firearm sexperttestified thata .22-caliberrevolvercan

onlybe discharged bypulling the ham m erand trigger,orperform ing a long pullofthe trigger,

dependingonwhichtype ofgunwasinvolved.(St.B r.27)Thisargum enthighlightsanim portant

point:the gunthatk illed R ose wasneverrecovered.Infact,the onlyevidence eventhata .22-

caliberrevolverwasinvolvedwasfrom H am ilton:whenask ed ifK eysspecified the guninvolved,

H am iltonanswered,“I believe itwasa .22.”The prosecutorask ed if K eys“specif[ied]the

.22,”and H am iltonanswered,“R evolver.R evolver.”(R .131)Evenifthattestim onyhad been

com pelling,the State neverask ed itsexpertif revolversm ay be discharged accidentally.

N orwasH am ilton’stestim ony com pelling –the State adm itted attrial thathe was

a troubling witness.(R .1198-99)A sthe State still adm its,H am iltonreceived “a benefit”in

exchange forhiscooperation.(St.B r.26)Infact,he obtained m ultiple benefits,firstforhis

statem entand thenforhistestim ony.(See D ef.O p.B r.43)The State contendsH am ilton’s

testim ony wasstill reliable because he included detailsk nownthroughotherevidence.(St.

B r.26)B utthe factthatH am iltonrecounted evidence alreadyk nowntothe police onlym ak es

histestim onym ore suspicious.(D ef.B r.44)M oreover,H am iltonwascontradicted attim es:

he claim ed K eyssaid he held R ose for“lik e 30m inutes”before she died (R .133),butthe

forensic exam inertestified R ose “died withinm inutes.”(R .236)N ordid H am iltonk now a

factthe police did notk now them selves,vis.,the locationofthe gunthatk illed R ose.U ltim ately,

whatm ade H am ilton’stestim ony seem com pelling wasthe officersstating repeatedly that

the evidence proved K eys’sguiltand thatK eyshad alsoconfessed tohiscousin,N ick .

The State argues“there isnoreasontothink thatjurorsrelied onthe detectives’ opinions”

whendeliberating K eys’sguilt.(St.B r.28)B utthe State doesnotaddressthe overwhelm ing

authoritydiscussing the prejudicial im pactthatpolice interrogationstatem entsm ayhave on

a jury.(D ef.B r.21-48)See,e.g,Jacksonv.State,107F.3d 328(2019)(“A nychance the jury
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would have reasonable doubtregarding Jack son’sguiltwould have beenobviated byquick ly

recalling the detectives’ adam antbeliefinJack son’sguilt”).K eysalsocited law thatholds

thatwhena juryisnotinstructed tolim itevidence toitsintended purpose,the jurywillconsider

thatevidence substantively.(D ef.B r.36-37)These risk swere nothing butheightened here.

A m ong the inadm issible police statem entsplayed forthe jury were the following:

• They’re gonna playthisinfrontofthe juryand you’re gonna sithere and tell usthat
youhad nothing todowiththiswheneverything uptothispointand continuing past
thispointisgonna prove otherwise.A nd you,yousathere and had norem orse.N one.
N one.Y ou did itoutof cold blood.”(Exh.212:46:54-2:47:54)(Em phasisadded.)

• ...I gotta goand tell them ,lik e,m an,he wouldn’ttell uswhy he did it.A nd he was
lik e,m an,itwasn’tm e,Idon’tk now.Sothatjustdoesn’tlook good foryouwhatsoever
downthe road.(Exh.212:50:25-2:51-08)

These statem ents–offered assubstantive evidence–inform ed the jury thatthe entire

videoand the officers’ opinionswere evidence the juryshould consider.Thus,notonlyisthere

reasontobelieve the jurors’ relied onthe detectives’ opinionswhendeciding K eys’sguilt,

butitisdownrightfanciful tothink otherwise.H ere,the jury found K eysintentionally and

k nowinglyk illedR ose,eventhoughthe onlydirectevidence offeredofhow R ose died (H am ilton’s

testim ony)suggested R ose’sdeathhad beenanaccident.R arely doesa record provide such

com pellingevidence thata jurywasim pacted byinadm issible evidence.There cannoconfidence

inanytrial thatrisk ed som any im properwaystofind a defendantguilty,butthe absence of

overwhelm ing evidence of K eys’sguiltm ak esthisverdictm ore unreliable.

II. This Court should vacate one of Ocheil Keys’s dismemberment convictions and
two of his concealment convictions.

U nderIllinoisprecedentonthe allowable unitofprosecutionofcrim inalstatutes,the

plainlanguage ofthe concealm entofa hom icidaldeathand dism em berm entstatutesauthoriz e

onlyone convictionforconcealing the sam e deathand one convictionfordism em bering the

sam e body.The State citesC oloradolaw toargue thatm ultiple convictionsare perm itted under
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Illinoisstatuteswhenbased onm ultiple coursesofconduct.(St.B r.29,32)Thisisincorrect.

Y etevenifa course ofconductisthe deciding factor,O cheilK eys’sm ultiple convictionsrem ain

im proper,because thatquestionoffactwasneversubm itted tothe jury and because K eys’s

actionsform ed the sam e course of conduct,a positionthe State advanced inthe trial court.

A. The concealment statute only allows for one conviction for acts taken to
conceal the same homicidal death.

The legislature wasclearonthe unitofprosecutionofthe concealm entstatute:“conceal”

is“the perform ing ofsom e actoractsforthe purpose ofpreventing ordelaying the discovery

ofa deathby hom icidal m eans.”720IL C S 5/9-3.4(b-5)(2010).The State addswordstothe

statute thatdonotexist,arguingit“m ak esclearthata defendantm aynotbe convicted ofseparate

offensesbased ona seriesofactscom m itted aspartofa single course ofconduct.”(St.B r.

31-32)Y etthe words“single course of conduct”donotappearinthe statute.Id.

The State arguesthat“nothing inthe statute suggestsanintenttoexem ptitfrom the

generalrule thata defendantwhoviolatesa statute m ore thanonce throughseparate and discrete

coursesofconduct”m aybe punished separately.(StB r.32)There isnosuch“general rule.”

The general rule inIllinoisisthat,“indeterm ining the unitofprosecution,this[C ]ourtlook s

tothe language ofthe statute todeterm ine whatpreciselyhasbeenprohibited bythe legislature

and inwhatunitoftim e,actions,orinstancesthatcrim e iscom m itted once.”People v.H artfield,

2022IL 126729,¶83.Ifthere isam biguity,the second general rule isthatcourtsm ustapply

the “doctrine oflenity”and construe the statute inthe defendant’sfavor.Id.¶94.Thus,the

State arguesthe opposite ofwhatthisC ourtrequires.Eventhoughthe statute explicitlydefines

the crim e aswhenthe defendantcom m its“som e actoracts”topreventordelay discovery

of “a”death,the State addswordstothe statute toconstrue itagainstK eys.

The State citesC oloradolaw,Friend v.People,429P.3d 1191(C olo.2018),which

held thatevenwhena statute hasone unitofprosecution,a defendantm aybe punished separately
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for“successive com m issions”ofthe offense.Itinterprets“successive com m issions”asdifferent

coursesof conduct.(St.B r.28)Y etsince Illinoishasitsownlaw onthisissue,relying on

C oloradolaw isim proper.Rackyv.B elforU SA G roup,Inc.,2017IL A pp(1st)153446,¶112.

The State’sargum entisalsoflawed inlightofrecentlaw onA pprendiv.N ew Jersey,

530U .S.466(2000).InErlingerv.U nited States,__U .S.__,144S.C t.1840(2024),the C ourt

addressed a statute thatim posed longerprisonsentencesondefendantswhocom m itted three

priorqualifying offensesonseparate occasions.The questionwas“whethera judge m aydecide

thata defendant’spastoffenseswere com m itted onseparate occasionsundera preponderance-of-

the-evidence standard,orwhetherthe Fifthand SixthA m endm entsrequire a unanim ousjury

tom ak e thatdeterm inationbeyond a reasonable doubt.”Id.at1846.The C ourtdeterm ined

thatdeciding ifthe defendant’spastoffensesoccurred onthree orm ore occasionswasa “fact-

ladentask .”Id.at1851.Since resolutionofthatfactincreased the penaltiestowhichthe defendant

wasexposed,the C ourtfound the case “asnearly onall fourswithA pprendiand A lleyne [v.

U nited States,570U .S.99(2013)]asanywe m ightim agine,”and held thatonlya unanim ous

jury could be giventhattask ,evenwhen“seem ingly straightforward.”Id.at1851-52,1860.

The State’sargum enthere violatesthe righttoa jurytrial.A sthe State concedes,under

itsargum entK eysm ay only be convicted of one countof concealm entif itfailed toprove

he com m itted separate coursesofconduct.(St.B r.34,n.5)(conceding K eys’sconcealm ent

convictionunderthe initial inform ationfor“m ovem entof R ose’sbody from the bedroom

tothe garage”should be vacated forfailure toprove a separate course ofconduct).Proofof

a separate course ofconductthuswould be a “fact-ladentask ”necessary tosupportK eys’s

additionalconcealm entconvictions,whichm ustbe subm itted toa jury.Indeed,totrytoshow

differentcoursesofconduct,the State undertak esitsownfactual analysisoffactorsitdeem s

relevant.(St.B r.32-33)Y etK eys’sjurywasneverask ed toconsiderthe sam e factors.L ik ewise,
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K eyshad nochance inthe trial courttoargue againstthe State’scurrentargum ent.

Thus,thiscase isalso“asnearly onall fourswithA pprendiand A lleyne asany [this

C ourt]m ightim agine.”Erlinger,144S.C t.at1851-52.Ifthe State’sanalysisisadopted,the

State m ustallege inthe charging instrum entthatthe actswere com m itted throughdifferent

coursesof conductand obtaina finding from the jury onthatelem ent.A pprendi,540U .S.

at490;A lleyne,570U .S.at108(“A pprendi’sdefinitionof“elem ents”necessarily includes

notonly factsthatincrease the ceiling [of a sentencing range],butalsothose thatincrease

the floor”).Since the State did notdothathere,K eys’sm ultiple convictionsrem ainim proper.

Y etevenif A pprendiwere notim plicated by the State’sargum ent,there canbe no

seriousdispute thatK eys’sactionswere partof a single course of conduct.The State itself

advanced thistheorybefore trialwhenitobtained a joinderofallthe chargesinthiscase–m urder,

concealm ent,anddism em berm ent–byarguingthose chargeswere “partofthe sam e com prehensive

transaction,”where “allofthe D efendant’sactionsrelated tothe m urderofB arbara R ose and

the m ultiple,differentstepsthe D efendanttook toevade detectionand capture forthe m urder

occurred withinone week and all occurred withinthe C ity of D anville.”(C .130-31)

Trying now forthe end itcurrentlywants,the State switchescourse and contendstwo

ofK eys’sconcealm entconvictionswere actuallynotpartofthe sam e com prehensive transaction,

i.e.,“m oving R oses’sintactbody from herhom e tothe burnsite,”and “m oving hersevered

rem ainstohism other’scar.”(St.B r.34)C iting People v.Sinkiewicz,208Ill.2d 1,7-8(2003),

the State assertsthose actswere “m aterially dissim ilarinnature,occurred atleastone day

apart,involved differentlocations,were very lik ely separated by the intervening eventof

defendant’sfirstpolice interview,andwere chargedandsubm ittedtothe juryasdistinctoffenses.”

(St.B r.32-34)B utthe Sinkiewicz factorsare “relevanttoananalysisofwhetherthere are one

orm ore acts”underlying differentcharges,nottodeterm ine course of conduct.Id.at7.
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InPeople v.B ell,196Ill.2d 343(2001),thisC ourtconsidered whatconstitutes“an

unrelated course ofconduct”forpurposesofextended-term sentences.The State contended

the testwasif the defendantcom m itted “m ultiple acts.”Id.at350-51.ThisC ourtrejected

thatargum ent,since then“anytwocrim eswould be considered unrelated,suchthatanextended-

term sentence would be appropriate innearlyeverysituation.”Id.at353.Itheld thatan“unrelated

course ofconduct”isinstead one inwhich“there wasa substantial change inthe nature of

the defendant’scrim inal objective,”the sam e testforconsecutive sentencing.Id.at353-55.

B yrelying onthe testform ultiple actstodeterm ine ifa single course ofconductexists,

the State sim ilarlyblursan“act”witha “course ofconduct,”rendering the allowable unitof

prosecutionofthe statute tobe m eaningless.Thus,ifthisC ourtdoesadopta course ofconduct

analysis,decidingwhethera single course ofconductoccurred should be sim ilartoifanunrelated

course ofconductoccurred.i.e.,ifthere wasa change inthe nature ofthe crim inal objective.

B ell,196Ill.2d at353-55.H ere,K eys’sactionstoconcealR ose’sdeathsoughtthe sam e objective

ofhindering the discoveryofherdeath.See N a z ariov.State,746S.E.2d 109,118(G a.2013)

(onlyone ofdefendant’sconvictionsfortak ing differentstepstoconcealthe sam e deathcould

stand underlanguage that“[a]personwho,byconcealing the deathofanyotherperson,hinders

a discoveryofwhetherornotsuchpersonwasunlawfullyk illed isguiltyofa felony,”because

gravam enof offense wasconducthindering “a discovery”of death).

B. The dismemberment statute only allows for one conviction for acts taken
to dismember the same deceased human body.

The sam e resultshould occurwiththe dism em berm entstatute.W hetherviewed under

thisC ourt’slaw governing the allowable unitofprosecutionorthe State’sproposed “course

ofconduct”analysis,onlyone ofK eys’sconvictionsfordism em bering the sam e hum anbody

isproper.The dism em berm entstatute doesnotreveala clearintenttoauthoriz e m ultiple acts

ofdism em bering the sam e hum anbody,and thuslenity requiresthe statute be construed in
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K eys’sfavor.(D ef.B r.52-55)N ordoesithave anylanguage tosupportthe State’sargum ent

thatm ultiple coursesofconductsupportm ultiple offenses.(St.B r.29)B utevenifitdid,setting

fire toR ose’sdeceased bodyand severingherbodypartswere partofthe sam e course ofconduct:

the nature of K eys’sobjective neverchanged.A sthe State advanced below,he took those

actions“toevade detectionand capture forthe m urder”of R ose.(C .130-31)

The State subm itsK eys’sargum entis“extrem e”asthe legislature would notwant

togive “free rein”toallow m ultiple stepstoim pede aninvestigationovertim e.(St.B r.30,

31)B utdism em berm entisa C lassX offense witha sentence betweensixand 30years.720

IL C S 5/12-20.5(d).Thus,the legislature gave courtswide flexibilitytoim pose a highersentence

inthe State’shypothetical.B utbythe State’sanalysis,anytim e the defendantpaused hisactions,

did som ething else,and thenreturned,he would com m ita distinctC lassX offense.The penalty

fordism em berm entistobe “a stepdown,fardown,from first-degree m urder,the m inim um

of- ofwhichistwenty years.”IL Sen.Tran.2003R eg.Sess.,43rd L eg.D ay,M ay 12,2003,

p.56(statem entof Sen.H aine).The State’spositionconflictswiththisintent,notK eys’s.

The State alsoarguesthatK eys’sargum entcannotbe squared withPeople v.C oats,

2018IL 121926,orU nited Statesv.M aldonado-Passage,56F.4th830(10thC ir.2022).(St.

B r.30)Y etC oatsinvolved the one-act,one-crim e doctrine.2018IL 121926,¶14.W hile it

noted thatthe defendantargued that“incertaincircum stancesconvictionsform ultiple counts

ofthe sam e offense canbe proper,”thisC ourtexplained that“[i]nthose cases,the question

forthe courtwould be todeterm ine the legislative intentbehind the statute and todeterm ine

whetherthere isevidence tosupportm ultiple violationsofthe statute.”Id.¶24.C oats,therefore,

reiterated the allowable unitof prosecutionanalysisuponwhichK eysrelies.

InM aldonado-Passage,56F.4that842,the defendantreceived twocountsofm urder-for-

hire,where he hired twopeople atdifferentpointsintim e tok ill the sam e victim .The court
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found the unitofprosecutionfocused onthe “m eanstak entoachieve”the harm ,notthe resulting

harm itself.Id.at841.Since “the twohitm enrepresented twoindependentlyoperating plots

tok ill,”they were appropriately punished separately.Id.H ere,the dism em berm entstatute

doesnotauthoriz e m ultiple prosecutionsforactstoachieve the sam e harm ,asexplained above.

Finally,the State wronglycontendsthiscase isdissim ilartoU nited Statesv.U niversal

C .I.T.C reditC orp.,344U .S.218,226(1952).(St.B r.30)There,once a week ,forsixor20

week s,the defendantfailed topaym inim um wages,violated overtim e provisions,and failed

tocom ply withrecord-k eeping requirem ents.Id.at219-20.IfthisC ourtwere toacceptthe

State’sinterpretationonwhatconstitutesa single course of conduct,thenthe defendantin

C .I.T C reditC orp.would have com m itted the offense 20tim es,since there were intervening

tim e periods,differentm ethods,and differentem ployees.(See St.B r.32)B utthe C ourtheld

instead thatthe statute intended one convictionfor“allviolationsthatarise from thatsingleness

ofthought,purpose oraction.”Id.at224-25.The m ultiple actsofdism em berm enttak enby

K eysalsohad a single purpose,toconcealR ose’sdeath,and thussupported onlyone conviction.

CONCLUSION

D efendant-A ppellantO cheilK eysrespectfullyrequeststhatthisC ourtreverse hism urder

convictionand granthim a new trialunderA rgum entI.U nderA rgum entII,thisC ourtshould

vacate one dism em berm entconvictionand twoconcealm entconvictions.

R espectfully subm itted,
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