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NATURE OF THE CASE
Michael Smith, Petitioner-Appellant, appeals from a judgment dismissing
his petition for relief from judgment pursuant to 735 ILCS 5/2-1401.
Noissueisraised concerning the charging instrument. However, anissue
is raised concerning the sufficiency of the petition for relief from judgment’s

pleadings.

ISSUE PRESENTED FOR REVIEW
Whether, pursuant to People v. Brown, 225111. 2d 188 (2007), Michael Smith
isentitled to a new transfer hearing because his transfer from juvenile court was

based on a facially unconstitutional and void ab initio statute.
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STATUTES INVOLVED

705 ILCS 405/5-4(3)(a) (West 1994). Discretionary transfer.

If a petition alleges commission by a minor 13 years of age or over of an act that
constitutes a crime under the laws of this State and, on motion of the State’s
Attorney, a Juvenile Judge designated by the Chief Judge of the Circuit to hear
and determine those motions, after investigation and hearing but before
commencement of the adjudicatory hearing, finds that there is probable cause
to believe that the allegations in the motion are true and that it is not in the best
interests of the minor or of the public to proceed under this Act, the court may

enter an order permitting prosecution under the criminal laws.

705 ILCS 405/5-4(3.3)(a) (West 1996). Presumptive transfer.
If the State’s Attorney files a motion under subsection 3(a) to permit prosecution
under the criminal laws and the petition alleges the commission by a minor 15

*% and,

years of age or older of: (i) a class X felony other than armed violence
ifthe juvenile judge designated to hear and determine motions to transfer a case
for prosecution in the criminal court determines that there is probable cause to
believe that the allegations in the petition and motion are true, there is a rebuttable
presumption that the minor is not a fit and proper subject to be dealt with under

the Juvenile Court Act of 1987, and that, except as provided in paragraph (b),

the case should be transferred to the criminal court.
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STATEMENT OF FACTS
Overview

Ondanuary 21, 1998, 16-year-old Michael Smith was charged with aggravated
battery, unlawful use of a weapon, aggravated discharge of a firearm, and unlawful
possession of a firearm. (C. 41). The State petitioned to transfer Smith from juvenile
court to criminal court pursuant to the Juvenile Court Act of 1987, 705 ILCS 405/5-4
(3.3) (West 1996), as enacted by Public Act 88-680 (P.A. 88-680, eff. January 1,
1995). (C. 42). The court granted the State’s petition. (C. 42). On April 7, 1999,
Smith pled guilty in criminal court to attempt murder, and he was sentenced to
seven years’ imprisonment in case number 98 CR 1990401. (C. 42).

On December 5, 2001, Smith was charged in the instant case with unlawful
use of a weapon by a felon (UUWF) under case number 01 CR 2943802, with his
attempt murder conviction serving as the predicate felony offense. (C. 27). On
March 19, 2002, Smith pled guilty and was sentenced to three years’ imprisonment.
(C. 33; R. 25, 29).

In 2004, Smith was charged with first degree murder in case number 04
CR 1410701 and armed robbery in case number 04 CR 1410802. (Sup. C. 13). He
was convicted of both charges in 2007. (Sup. C. 13). His prior convictions for attempt
murder and UUWF were presented as evidence in aggravation at sentencing,
and the convictions were cited by the trial court in its sentencing determination.
(Sup. R. 1276, 1291-93, 1297-99, 1301-03). Smith was sentenced to 40 years’
imprisonment for first degree murder, to be served consecutively to a 25-year term

for armed robbery. (Sup. C. 13).
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Instant Petition for Relief From Judgment

On May 30, 2023, Smith filed a petition for relief from judgment pursuant
to 735 ILCS 5/2-1401, which is the subject of the instant appeal. (C. 38-52). Therein,
Smith argued that his transfer from juvenile court in case number 98 CR 1990401
was void. (C. 45-46). He asserted that the transfer was void because the statute
authorizing his transfer was enacted under Public Act 88-680, which was deemed
unconstitutional and void ab initio in People v. Cervantes, 189 Ill. 2d 80 (1999).
(C. 45-46). Smith asserted that, because his void transfer led to his attempt murder
conviction in criminal court, his attempt murder conviction was also void and
must be vacated. (C. 49). Further, Smith argued that his UUWF conviction in
the instant case (01 CR 2943802) should be vacated because it was predicated
on his void attempt murder conviction. (C. 44).

In case number 98 CR 1990401, Smith had previously raised this same
argument in a petition for certificate of innocence and in another section 2-1401
petition, both of which had been dismissed. (C. 113-18, 54-58; Sup. C. 6-8). Inthat
case, the circuit court dismissed Smith’s petition for a certificate of innocence largely
because he presented no evidence that he was innocent of the challenged convictions.
(C. 56). The court dismissed Smith’s section 2-1401 petition in case number 98
CR 1990401 because it believed the issue was moot, as Smith had completed his
sentences for his attempt murder and UUWF convictions. (Sup. C. 12-15).

In the instant matter, the State filed a motion to dismiss Smith’s section
2-1401 petition on September 21, 2023. (C. 104-09). The State claimed that res
judicatabarred Smith’s claim because he had already raised the issue in a prior

petition, and further, a section 2-1401 petition was “not the properlegal vehicle”
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for Smith’s claim. (C. 107-08). Though the State acknowledged that void ab initio
challenges were not subject to the two-year statute of limitations for section 2-1401
petitions, it asserted that Smith’s claim did not fall within this category. (C. 106-07).

Ahearing on the State’s motion to dismiss was held on December 15, 2023.
(R. 44). Without elaboration, the State asserted that Smith’s “argument is not
void ab initio,” nor did he claim that the trial court had lacked personal or subject
matter jurisdiction over him. (R. 46). Therefore, the State argued, Smith did not
“demonstrate a cognizable 2-1401 claim,” and his petition must be dismissed because
he filed it well after the two-year statute of limitations. (R. 46). Smith argued
that “the statutory provision pursuant to my transfer from Juvenile Court was
part of an Act that was declared unconstitutional by the Supreme Court; Public
Act 88-680.” (R. 47). Relying on People v. Brown, 225 I11. 2d 188 (2007), Smith
explained that “because the statutory provisions under which my transfer to
Criminal Courtis void ab initio and never had any valid legal force, it necessarily
follow that the transfer itself cannot be given — afforded any legal recognition.”
(R. 48). In sum: “The transfer is void just as the transfer statute is void. My plea
and conviction likewise is void.” (R. 48). In a brief ruling, the circuit court found
that Smith’s claim was not exempt from the two-year statute of limitations, and
it therefore granted the State’s motion to dismiss. (R. 51-52). Smith filed a notice
of appeal. (C. 178-79).
Appellate court proceedings

On appeal, Smith argued that he was entitled to a new transfer hearing
because he was transferred from juvenile court pursuant to a statute that had

been declared void ab initio. People v. Smith, 2025 IL App (1st) 240121-U, 9 19.
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If the appellate court determined that a new transfer hearing in juvenile court
would not be feasible, Smith requested that the court fashion an appropriate
alternative remedy, such as a new transfer hearing in criminal court. Smith, 2025
IL App (1st) 240121-U, 9 39. In a split decision, the appellate court affirmed, but
on different grounds than the circuit court’s dismissal. Id. at § 44.

The appellate court first agreed with Smith that his “transfer from juvenile
court to criminal court was void because it was based on a facially unconstitutional
and void ab initiolaw.” Id. at § 34. The appellate court acknowledged that in People
v. Brown, 225 I11. 2d 188 (2007), this Court concluded that because Brown had
been transferred from juvenile court pursuant to a void ab initio statute — Public
Act 88-680, the same statute at 1ssue in Smith’s case — Brown was “entitled to
a new transfer hearing.” Smith, 2025 IL App (1st) 240121-U, 9 28, citing Brown,
225111. 2d at 199-203. The appellate court also recognized that, like Smith, Brown
was over the age of 21 when he challenged his transfer from juvenile court. Id.
at 9 28.

However, the appellate court majority opined that “[t]en years after Brown,
in People v. Hunter, 2017 1L 121306, our supreme court suggested that Brown’s
remand for a new transfer hearing was improper, or, at the very least, would not
have occurred if the State challenged the remand based on the defendant’s age.”
Id. at § 28. The majority determined that “[b]ecause Smith was 41 years old and
no longer a minor under the Act when he filed his petition, under our supreme
court’s decision in Hunter, a new transfer hearing is not practicable because the
juvenile court does not have authority over him.” Id. at 4 36. The majority also

concluded that it could not grant the requested alternate remedy, a new transfer
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hearing in criminal court, because “under the [Juvenile Court] Act, a transfer
hearing proceeds before a judge in the juvenile court, not the adult criminal court.”
Id. at 9 41.

In a dissenting opinion, the Honorable Mary L. Mikva highlighted that
this Court “made clear in Brown that under these precise circumstances, a defendant
‘is entitled’ to a new transfer hearing.” Id. at § 46 (Mikva, J., dissenting, quoting
Brown, 225111. 2d at 199-200, 202). Justice Mikva opined that the majority’s decision
tonot grant Smith relief was “plainly at odds with the holding in Brown, a result
that could only be proper if Hunter had overruled Brown,” and “[n]othing in the
Hunter decision suggests that it overruled Brown.” Id. at 9 47-48. Further, even
ifthe juvenile court lacked authority over Smith on remand, Justice Mikva noted
that there would be “no jurisdictional bar” to conducting his transfer hearing in
criminal court instead. Id. at 4 51. Justice Mikva concluded that “[t]he holding
and remedy in Brown would appear to control the outcome of this case,” and
therefore the appropriate remedy for Smith was “a remand to the adult criminal
court for a discretionary transfer hearing under the version of the transfer statute
preceding the one held unconstitutional in Cervantes.” Id. at q 52.

Smith filed a petition for rehearing, which the appellate court denied on

June 16, 2025. This Court granted leave to appeal on September 24, 2025.
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ARGUMENT

Pursuant to People v. Brown, 225 I11. 2d 188 (2007), Michael

Smith is entitled to a new transfer hearing because his transfer

fromjuvenile court was based on a facially unconstitutional

and void ab initio statute.

“When a statute is found to be facially unconstitutional in Illinois, it is said
to be void ab initio; that 1s, it 1s as if the law had never been passed and never
existed.” Inre N.G.,2018 1L 121939, § 50. Therefore, a judgment based on a void
ab initio statute “must be treated by the courts as if it did not exist, and it cannot
be used for any purpose under any circumstances.” N.G., 2018 IL. 121939, 9 36,
citing Ex parte Siebold, 100 U.S. 371, 376 (1879). Indeed, this principle is “deeply
embedded in our jurisprudence.” Id. at § 37. Recognizing the importance of vacating
void judgments, this Court has emphasized that “to the extent that the
administration of justice may be inconvenienced by the need to take corrective
action, such concerns cannot justify leaving in place and giving further effect to
a criminal conviction based on a facially unconstitutional statute.” Id. at  59.

The question before this Court is what remedy is warranted when a defendant
was transferred from juvenile to criminal court under a statute that has been
declared void ab initio—but is no longer a juvenile when he challenges that transfer.
This Court has unambiguously answered this exact question once before, in People
v. Brown, 225111. 2d 188 (2007). In that case, this Court held that transfers from
juvenile court authorized by void ab initio statutes “can be afforded no legal
recognition,” and a defendant transferred pursuant to such a statute is “entitled

to a new transfer hearing.” Brown, 225 I11. 2d at 199-200. Specifically, this Court

in Brown ordered that the cause be “remanded to the circuit court for further
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proceedings in accordance with the directions set forth in this opinion.” Id. at 208
(emphasis added).

In Smith’s case, the appellate court majority departed from this Court’s
holding in Brown. Pursuant to Brown and People v. Cervantes, 189 111. 2d 80 (1999),
all three justices agreed with Smith that his transfer was void. People v. Smith,
2025 IL App (1st) 240121-U, § 34 (“Smith’s transfer from juvenile court to criminal
court was void because it was based on a facially unconstitutional and void ab
initio law.”); Smith, 2025 IL App (1st) 240121-U, 9 46 (Mikva, J., dissenting)
(“IBl]ecause the version of the transfer statute applied here was held
unconstitutionally void in Cervantes, 189 111. 2d at 98, the transfer of Mr. Smith’s
case from juvenile court to adult criminal court was a void transfer.”). But the
appellate majority nevertheless declined to grant Smith relief. It concluded that
“because Smith was 41 years old and no longer a minor under the Act when he
filed his petition,” a new transfer hearing “is not practicable because the juvenile
court does not have authority over him.” Id. at § 36. The appellate majority also
rejected Smith’s alternative relief, a new transfer hearing held in criminal court,
asserting that “under the [Juvenile Court] Act, a transfer hearing proceeds before
ajudgeinthejuvenile court, not the adult criminal court.” Id. at § 41. In a dissenting
opinion, the Honorable Mary L. Mikva rejected the majority’s reasoning and
concluded that Smith’s remedy should be “a remand to the adult criminal court
for a discretionary transfer hearing.” Id. at § 52. She reasoned that because the
circuit courtis one of general jurisdiction, “there is nojurisdictional bar to having

that hearing occur in criminal court.” Id. at § 51.
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The appellate majority erred in affirming the dismissal of Smith’s petition.
Its decision does not comport with this Court’s explicit holding in Brown. See Price
v. Philip Morris, Inc., 2015 1L 117687, 9 38, quoting Agricultural Transportation
Ass’nv. Carpentier, 2111. 2d 19, 27 (1953) (“Where the Supreme Court has declared
the law on any point, it alone can overrule and modify its previous opinion, and
the lower judicial tribunals are bound by such decision and it is the duty of such
lower tribunals to follow such decision in similar cases.”) (emphasis in original).
Further, the majority’s analysis does not comport with this Court’s command that
void judgments must be vacated, even where granting relief may “inconvenience”
the court. N.G., 2018 1L, 121939, 9 59. Accordingly, this Court should reverse the
appellate court’s decision and remand Smith’s case for a new transfer hearing,
governed by the version of the Juvenile Justice Act of 1987 in effect prior to
enactment of Public Act 88-680.

Whether Smith is entitled to a new transfer hearing is a question of
law subject to de novo review. Brown, 225 Ill. 2d at 198; In re M.C., 319 Ill.
App. 3d 713, 719 (1st Dist. 2001).

A. This Court’s decision in People v. Brown, 225 I11. 2d 188 (2007),
controls the outcome of Smith’s case.

This Court has long emphasized the importance of vacating void judgments,
holding that where a “statute is violative of constitutional guarantees,” courts
“have a duty not only to declare such a legislative act void, but also to correct the
wrongs wrought through such an act.” People v. Gersch, 135 Il11. 2d 384, 399
(1990).This principle shaped this Court’s decision in People v. Brown. At issue

in Brown was Public Act 88-680, commonly known as the Safe Neighborhoods

-10-

SUBMITTED - 35840447 - Nicholas Duarte - 12/18/2025 10:33 AM



132018

Act, which added a presumptive transfer provision to the Juvenile Court Act of
1987. See 705 ILCS 405/5-4(3.3)(a) (West 1996).

The presumptive transfer provision provided that — after the State files
a petition for transfer and a judge finds probable cause to believe the allegations
therein are true —there would be a rebuttable presumption that the minor should
be transferred to criminal court. 705 ILCS 405/5-4(3.3)(a) (West 1996). Prior to
the enactment of Public Act 88-680, there was no presumptive transfer provision,
and it was assumed to be in the best interests of the minor to remain in the juvenile
court. See 705 ILCS 405/5-4(3) (West 1994). In 1998, the State petitioned for the
16-year-old defendant in Brown to be transferred from juvenile court pursuant
to the Juvenile Court Act of 1987, as amended by Public Act 88-680. Brown, 225
I1l. 2d at 194. The State’s petition was granted under the presumptive transfer
provision, and Brown pled guilty to attempt murder in criminal court. Id. at 194-95.

About seven years later, Brown argued in a successive post-conviction petition
that his transfer from juvenile court was void, because Public Act 88-680 had been
declared void ab initio in People v. Cervantes, 189 111. 2d 80, 98 (1999), for violating
the single subject clause of the Illinois Constitution. Brown, 225 Ill. 2d at 192.
This Court agreed, holding that “because the particular statutory provisions under
which defendant was transferred are void ab initio and have never had any valid
legal force, it necessarily follows that the transfer itself can be afforded no legal
recognition. The transferis void just as the transfer statute is void.” Id. at 198-99.
This Court then determined that Brown was “entitled to a new transfer hearing,”

which would be “governed by the version of the Juvenile Justice Act of 1987 in

11-
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effect prior to enactment of the Safe Neighborhoods Law.” Id. at 199-200, 202.
Specifically,

If, after applying the version of the Juvenile Justice Act of 1987 in
effect prior to enactment of the Safe Neighborhoods Law [Public Act
88-680], the circuit court determines that defendant’s case should
not be transferred to criminal court, there can be no question that
defendant’s original conviction cannot be allowed to stand. That is
so because absent a transfer, there is no lawful basis for a conviction
under this state’s criminal laws.

k%

The situation will be different, however, should the circuit court
ultimately conclude that transfer for trial under the state’s criminal
laws 1s appropriate. Unlike the transfer provisions of the Safe
Neighborhoods Law, the statutory provisions defining the criminal
offenses with which defendant was charged and the attempted murder
charge for which he was convicted were not affected by this court’s
decision in People v. Cervantes. The substantive offenses remain
unchanged, and their validity remains unquestioned.

Id. at 202-03 (citations omitted). This Court remanded the case to the circuit court
for a new transfer hearing in accordance with its directions. Id. at 208. Though
Brown was no longer a minor when he filed his successive post-conviction petition,
Brown’s age was not discussed in this Court’s opinion.'

The facts of Smith’s case are remarkably similar to that of Brown. In early
1998, both Brown and Smith were transferred from juvenile court after a
discretionary transfer hearing governed by the Juvenile Court Act of 1987, as

amended by the void ab initio Public Act 88-680. Brown, 225 Ill. 2d at 194; (C.

' The defendant in Brown was 16 years old in 1997, making him
approximately 25 years old when he filed his post-conviction petition in 2006.
Brown, 225 111. 2d at 192; see also Smith, 2025 IL App (1st) 240121-U, 9 28
(noting that Brown was “25 or 26 years old” when he raised his claim of a void
transfer).

-19-
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41). Both pled guilty to attempt murder in criminal court. Id. at 194-95; (C. 42).
Both were over the age of 21 by the time they challenged their transfers.”

Under the doctrine of stare decisis, “[w]hen a question has been deliberately
examined and decided, it should be considered settled and closed to further
argument.” People v. Williams, 235 I11. 2d 286, 294 (2009). This Court “will not
depart from precedent merely because it might have decided otherwise if the question
were a new one” and “prior decisions should not be overruled absent ‘good cause’
or ‘compelling reasons.” People v. Colon, 225 1I1l. 2d 125, 146 (2007) (citations
omitted). In Smith’s case, there is no compelling reason to stray from this Court’s
holding in Brown. The relief mandated by this Court in Brown comports with
this Court’s emphasis on the importance of “correct[ing] the wrongs wrought” by
void ab initio statutes. Gersch, 1351I1l. 2d at 399. Declining to grant Smith relief,
however, directly contradicts long-held precedent that judgments based on void
ab initio statutes “must be treated by the courts as if it did not exist” and “cannot
be used for any purpose under any circumstances.” N.G., 2018 IL. 121939, 9 36,
citing Ex parte Siebold, 100 U.S. 371, 376 (1879).

As Justice Mikva noted in her dissenting opinion, “[t|he holding and remedy
1n Brown would appear to control the outcome of this case.” Smith, 2025 IL App
(1st) 240121-U, g 46 (Mikva, J., dissenting). And the holding and remedy in Brown

are clear —where a defendant was transferred pursuant to a void ab initio statute,

? This Court may take judicial notice of IDOC records. People v. Johnson,
2021 IL 125738, 9 54. Smith’s date of birth is June 1, 1981. See
https://idoc.illinois.gov/offender/inmatesearch.html (inmate selector Michael
Smith, #K72924). He was 41 years old when he filed his petition for relief from
judgment on May 30, 2023. (C. 38); Smith, 2025 IL App (1st) 240121-U, q 36.

18-
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“[t]he transfer is void just as the transfer statute is void,” and the defendant is
“entitled to a new transfer hearing.” Brown, 225111. 2d at 199-200 (emphasis added).

B. The appellate court erred in relying on People v. Hunter, 2017 IL
121306, in affirming the dismissal of Smith’s petition.

The appellate court majority agreed with Smith that his “transfer from
juvenile court to criminal court was void because it was based on a facially
unconstitutional and void ab initio law.” Smith, 2025 IL App (1st) 240121-U, §
34. However, the majority ultimately affirmed the dismissal of Smith’s petition,
finding that a new transfer hearing would not be “practicable.” Id. at 9 36. In
reaching this decision, the majority relied primarily on this Court’s decision in
Peoplev. Hunter,20171L121306. That reliance was misplaced. Hunter may seem
applicable to Smith’s case at first glance, as both cases concern adult defendants
challenging their transfers from juvenile court. However, Hunter addressed a very
different legal question, and its holding does not impact Smith’s case.

A decade after Brown, the defendant in Hunter sought a new transfer hearing
—but on a different basis. The 16-year-old defendant had been charged with armed
robbery and aggravated vehicular hijacking while armed with a firearm, offenses
which qualified him for automatic transfer from juvenile court. Hunter, 2017 IL
121306, 99 4-5. He was transferred from juvenile court and ultimately convicted
in criminal court. Id. at § 6. While Hunter’s direct appeal was pending, Public
Act 99-258 amended the Juvenile Court Act to eliminate his charges from the
list of automatic transfer offenses. Id. at 9 8. He then argued on appeal that the
amendment should apply retroactively to him, and his case should be remanded

for a discretionary transfer hearing in juvenile court. Id. at § 9. At the time of

-14-
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his appeal, Hunter was 22 years old. Id. at § 38. Citing Brown, he argued that
a new transfer hearing was “feasible, despite his age.” Id. at § 39.

This Court determined that Hunter was not entitled to a new transfer hearing,
noting that the procedural amendments retroactively applied only to “pending
cases,” and in Hunter’s case, “the proceedings in the trial court were completed
well before the statute was amended.” Id. at 9 23, 32, citing People exrel. Alvarez
v. Howard, 2016 IL 120729, 99 21, 28. This Court also noted a “further reason”
for not granting relief in Hunter: new procedural rules only apply to ongoing
proceedings “so far as practicable.” Id. at § 37, citing 5 ILCS 70/4 (West 2016).
Because he was no longer a minor, this Court found that a discretionary hearing
in juvenile court was not practicable since “the juvenile court may not exercise
jurisdiction over Hunter.” Id. at 9 38. It rejected Hunter’s reliance on Brown,
observing that “the State apparently made no argument challenging the remand
based on the defendant’s age” in Brown, and opining that “Brown’s silence on an
issue that was not raised does not lend support to Hunter’s position here that
a remand to the juvenile court for a discretionary transfer hearing is feasible.”
Id. at 9 42.

Though Hunter may share some factual similarities to Brown and Smith’s
case, those similarities are a red herring. Hunter is ultimately inapplicable to
Smith’s case, as it dealt with an entirely different legal question. Namely, Hunter
did not concern a void judgment. The statute authorizing the defendant’s transfer
from juvenile court in Hunter was not void ab initio — it was merely amended to

change the qualifications for automatic transfer. Id. at § 17. Therefore, the defendant
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in Hunter was only entitled to a discretionary transfer hearing if conducting that
hearing would be “practicable.” Id. at 9 37-38.

In contrast, Illinois case law is unambiguous that when a judgment is based
on a void ab initio statute, there is no “practicality” consideration in determining
whether relief should be granted. As this Court has repeatedly emphasized, “to
the extent that the administration of justice may be inconvenienced by the need
to take corrective action, such concerns cannot justify leaving in place and giving
further effect to a criminal conviction based on a facially unconstitutional statute.”
N.G., 2018 IL 121939, 9 59 (emphasis added). As Justice Mikva noted in her
dissenting opinion, Hunter held that where the “retroactive application of a statutory
amendment is not practicable, *** the status quo prevails.” Smith, 2025 IL App
(1st) 240121-U, 4 48 (Mikva, J., dissenting). However, “where, as here, a conviction
1s the result of a void transfer, the status quo cannot prevail.” Id. (emphasis in
original). Further, Brown is directly analogous to Smith’s case, and “[n]othing
in the Hunter decision suggests that it overruled Brown.” Id. Accordingly, the
appellate court majority erred in not following Brown, and Hunter should not impact
this Court’s determination of whether Smith is entitled to relief.

C. There are no procedural barriers or jurisdictional issues impeding
this Court’s ability to grant Smith relief.

In its response to Smith’s opening brief in the appellate court, the State
urged the court to affirm the dismissal of Smith’s petition on procedural grounds.
The court rejected all of the State’s procedural arguments: timeliness, improper
vehicle, and mootness. It first found that Smith’s petition was not untimely, as
the State claimed, because his transfer was void and challenges to void judgments

are “not time-barred by the two-year statute of limitations” that generally applies

-16-
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to section 2-1401 petitions. Smith, 2025 IL App (1st) 240121-U, § 23, citing People
v. Thompson, 2015 IL 118151, § 32 (a “voidness challenge that is exempt from
forfeiture and may be raised at any time involves a challenge to a final judgment
based on a facially unconstitutional statute thatis void ab initio.”). It also rejected
the State’s argument that a section 2-1401 petition was “not the proper medium”
for Smith’s claim, noting that section 2-1401 petitions are “proper vehicles for
attacking judgments as void and that such petitions are not subject to the general
requirements for section 2-1401 petitions.” Id. at § 24, quoting People v. Hubbard,
2012 IL App (2d) 101158, § 13. Regarding the issue of mootness, the court
acknowledged that Smith “has experienced collateral consequences from the void
transfer and subsequent convictions for attempted murder and UUWF.” Id. at
9 37. For example, these convictions were presented in aggravation at his most
recent sentencing hearing, in case numbers 04 CR 1410701 and 04 CR 1410802,
for first degree murder and armed robbery. Id.; (Sup. R. 1276, 1291-93). The trial
court cited the convictions before imposing an aggregate sentence of 65 years’
imprisonment, which Smith is currently serving.? (Sup. R. 1297-99, 1301-03). As
the appellate court was correct to reject the State’s procedural arguments, this
Court should likewise conclude that those arguments, should the State raise them
in this Court, lack merit.

However, the appellate court majority ultimately determined that it could
not grant Smith a new transfer hearing, because he was over the age of 21 and

“the juvenile court does not have authority over him.” Smith, 2025 IL App (1st)

? See https://idoc.illinois.gov/offender/inmatesearch.html (inmate selector
Michael Smith, #K72924). This Court may take judicial notice of IDOC records.
People v. Johnson, 2021 1L 125738, 9 54.

17-
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240121-U, 4 36, citing Hunter, 2017 1L 121306, 9 38-42 and People v. Foxx, 2018
IL App (1st) 162345, 9 45. The majority also rejected Smith’s suggestion that the
new transfer hearing be held in criminal court, because “under the [Juvenile Court]
Act, a transfer hearing proceeds before a judge in the juvenile court, not the adult
criminal court.” Id. at q 41, citing 705 ILCS 405/5-4 (West 1994).

But the appellate majority was incorrect in finding that Smith’s requested
relief presented a jurisdictional issue. This Court did refer to the “jurisdiction”
of the juvenile court as a barrier to relief in Hunter. See Hunter, 2017 1L 121306,
9 38 (“A discretionary transfer hearing in the juvenile court is no longer feasible
because the juvenile court may not exercise jurisdiction over Hunter.”). However,
this Court was likely not referring to jurisdiction in the constitutional sense, but
rather to the statutory authority of the juvenile court. See People v. Foxx, 2018
IL App (1st) 162345, 9 44 (concluding that the word “jurisdiction” in Hunter was
likely a reference to the juvenile court’s statutory authority, since “whether a person
is tried in juvenile court or criminal court is a matter of procedure rather than
jurisdiction”); see also Smith, 2025 IL App (1st) 240121-U, § 50 (Mikva, J., dissenting,
quoting People v. Castleberry, 2015 1L 116916, 4 15) (“[A] circuit court, of which
thejuvenile court is but one division, ‘is a court of general jurisdiction, which need
not look to [a] statute for its jurisdictional authority.”).

Asthis Court has recognized, a defendant being under the age of 21 is “not,
technically, a jurisdictional requirement” for proceedings under the Juvenile Court
Act, “since the juvenile court is simply a division of the circuit court which has
jurisdiction of all justiciable matters except in two specified instances in which
the supreme court has original and exclusive jurisdiction.” In re Greene, 76 I1l.

2d 204, 213 (1979); see also 705 ILCS 405/5-105(1.5) (defining “court” and “Juvenile
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Court” as used throughout the Juvenile Court Act as “the circuit courtin a session
or division assigned to hear proceedings under [the Juvenile Court] Act”). In the
context of juvenile delinquency petitions, this Court has acknowledged that the
term “exclusive jurisdiction” used in the Juvenile Court Act is “misleading”:
[T]he relevant statutory language [of section 5-120 of the Act] is not
helpful, as the inclusion of the phrase “exclusive jurisdiction” in section
5-120’s title creates the impression that section 5-120 somehow grants
authority to the circuit court to adjudicate juvenile delinquency
petitions, and that the limitations contained within that section are
therefore limitations on the circuit court’s jurisdiction. But as we
already have seen, once the legislature creates a justiciable matter,
the circuit court’s authority to adjudicate that matter derives
exclusively from the state constitution and therefore cannot be limited
by the authorizing statute. That said, section 5-120’s title is
misleading, as that section is not in fact a grant of authority to the
circuit court. Rather, section 5-120 is a grant of authority to the State,
specifically defining the class of persons against whom the State
may lawfully initiate juvenile delinquency petitions].]
In re Luis R., 239 111. 2d 295, 304-06 (2010) (internal citations omitted). Thus,
as Justice Mikva noted in her dissenting opinion, while the juvenile court may
possess the statutory authority to conduct transfer hearings, “there is no
jurisdictional bar to having that hearing occur in criminal court.” Smith, 2025
IL App (1st) 240121-U, 9 51 Mikva, J., dissenting). The circuit court’s jurisdiction
derives from article VI of the Illinois Constitution, and the legislature “has no
power to enact legislation that would contravene article VI.” Belleville Toyota,
Inc. v. Toyota Motor Sales, U.S.A., Inc., 199 111. 2d 325, 335 (2002), citing I1l. Const.,
art. VI, § 9.
Indeed, Illinois courts have routinely remanded matters governed by the
Juvenile Court Act to the circuit court after the defendant has reached the age

of 21. In particular, courts have allowed the State to petition in criminal court

for an adult defendant, who was a minor at the time of his offense, to be subject
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to adult sentencing under section 5-130(c)(ii) of the Act. In People v. Fort, the
defendant was 16 years old when he was charged with first degree murder and
was transferred to criminal court pursuant to the automatic transfer provision
of the Juvenile Court Act. 2017 IL 118966, § 1. However, he was found guilty
only of the uncharged offense of second degree murder, which was not subject
to automatic transfer. Fort, 2017 1L 118966, 9 1. This Court therefore concluded
that the defendant should not have been sentenced to the Illinois Department
of Corrections. Id. at § 41. Because the defendant was over the age of 21 at the
time of his appeal, this Court held that the proper relief was to “remand the cause
to the trial court with directions to vacate defendant’s sentence and allow the State
to file a petition requesting a hearing for adult sentencing pursuant to section
5-130(1)(c)(11) of the Juvenile Court Act.” Id. (emphasis added); see also People
v. Luna, 2025 IL App (2d) 240382, q 46 (remanding to the trial court to allow the
State an opportunity to petition under section 5-130(1)(c)(i1) of the Act for the adult
defendant, who was a minor at the time of his offense, to be sentenced as an adult);
Peoplev. Clark, 2020 IL App (1st) 182533, § 84 (same); People v. Martinez, 2023
IL App (1st) 220844-U, 99 10-19 (relying upon Fort and Clark, State conceded
that transfer hearing for defendant now over the age of 21 can and should occur
In circuit court).

Thus, while proceedings under the Act typically terminate when a person
turns 21, there is no jurisdictional bar for proceedings under the Act to occur in
criminal court. The appellate court majority’s conclusion that a transfer hearing
may only be conducted in juvenile court (Smith, 2025 IL App (1st) 240121-U,
50) does not conform with the Illinois Constitution’s mandate that circuit courts

shall have original jurisdiction of all justiciable matters, except the two instances
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where this Court has original and exclusive jurisdiction. Ill. Const. art. VI, § 9.
Further, “in construing a statute, courts should presume that the legislature did
not intend unjust consequences.” Fort, 2017 IL 118966, g 35, citing People v.
Marshall, 242 111. 2d 285, 293 (2011). Allowing the appellate majority’s interpretation
of the Act to stand would lead to an unjust consequence —the continued recognition
of Smith’s transfer, which was premised on a facially unconstitutional and void
ab initiolaw. See Brown, 225 111. 2d at 199-200. This Court should therefore reject
the appellate court majority’s determination that granting Smith relief is not
feasible.
D. Conclusion

Smith’s void transfer from juvenile court has had far-reaching consequences.
It led to his 1998 attempt murder conviction in criminal court, which served as
the predicate offense for his 2002 UUWF conviction. Both convictions were used
in aggravation at his most recent sentencing, which resulted in an aggregate term
of 65 years’ imprisonment. (Sup. R. 1276, 1291-1293, 1297-99, 1301-03). But at
this time, Smith does not seek vacatur of these convictions — he only requests
a new transfer hearing, governed by the Act’s transfer provision in effect before
the enactment of the void ab initio Public Act 88-680. This relief is not only
consistent with this Court’s holding in Brown, but is also consistent with this Court’s
emphasis on the importance of vacating void judgments. And Smith’s requested
reliefis within this Court’s broad powers under section 2-1401, which was intended
to provide courts with “a versatile and effective means” to pursue justice. People
v. Lawton, 212 111. 2d 285, 298-99 (2004) (opining that “[r]elief should be granted
under section 2-1401 when necessary to achieve justice” and “[t]o accomplish that

goal, the statute is to be construed liberally”); see also Smith v. Airoom, Inc., 114

921-

SUBMITTED - 35840447 - Nicholas Duarte - 12/18/2025 10:33 AM



132018

I11. 2d 209, 225 (1986) (noting that one of the “guiding principles” of section 2-1401
“is that the petition invokes the equitable powers of the circuit court,” and an
unconventional remedy may be granted “where justice and good conscience may
require it”); 735 ILCS 5/2-1401(a) (West 2025) (“All relief heretofore obtainable
and the grounds for such relief heretofore available, whether by any of the foregoing
remedies or otherwise, shall be available in every case, by proceedings hereunder,
regardless of the nature of the order or judgment from which relief is sought or
of the proceedings in which it was entered.”).

Accordingly, Smith requests that this Court reverse the appellate court’s

decision and remand his case for a new transfer hearing.

-929.
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CONCLUSION
For the foregoing reasons, Michael Smith, Petitioner-Appellant, respectfully
requests that this Court reverse the appellate court’s decision and remand his
case for a new transfer hearing.

Respectfully submitted,

DOUGLAS R. HOFF
Deputy Defender

VICTORIA ROSE

Assistant Appellate Defender

Office of the State Appellate Defender
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CRIMINAL DIVISION

PEOPLE OF THE STATE OF ILLINOIS, ) .
: ) 98 CR 19904-01
Plaintiff-Respondent, )
' )
V. ) Relief from Judgment
~ )
MICHAEL SMITH, ) .
' o ) - Hon. Lawrence E. Flood
Defendant-Petitionet. ) Judge Presiding

Order

Petitioner, Michael Srrﬁth, seeks relief from the judgm.ent of conviction cntc.rcd
against him on Apl 7, 1999. Smith entered a negotiated plea of guilty to one ‘couﬁt of
attempt first-degree murdet. Fout other counts were dismissed. The court sentenced Smith
to seven yeats imprisonment with pre-sentencing custody credit dating back to January of
19.98-. With applicable credit, he was likely released sometime in 2001 ot 2002. |

In 2004, Smith was indicted for murder and a separate armed robbery.! He was
convicted ‘of both in scparétc,trials in 2007. He received sentences of 40 years for the
murder and 25 years for the armed robbeﬁ. The sentences ate consecutive.

Presently, érnith seeks to vacate his conviction in the 1998 case on the basis that he
was ttansferred from juvenile coutt under the presumptive transfet provisions of Public Act
88-0680 invalidated by Pegple v. Cervantes for violating the single-subjc;.ct clause. 189 IIl. 2d 80

(1 999). Because this is not a justiciable matter at this time, the pleading will be dismissed.

! Case nos. 04 CR 14107_—01; 04 CR 14108-02.

SUBMITTED - 35840447 - Nicholas Duarte - 12/18/2025 10:33 AM



132018

Analysis
" Under section 2-1401 of the Code of Civil Pr.ocedure, a ;:hallenge to a final judgrnént
must be brought within two years of its entty unless the challenge attacks the judgment as
void. -Pegple v. Thompson, 2015 TL 118151, § 30. A judgment is void in only two situations: (1)
when the judgment rests on a statute tilat is facially unconstitutional; or (2) when the
judgment was précured without personal ot subject-matter jurisdiction. Id. at §f 31-32. A
citcuit court can dismiss a petition without a tesponsive pleading where the claimant cannot
.possibly win telief, People v. Vincent, 226 Tl 2d 1, 13 (2007). The poter;tial merits of a
voidness claim aside, érnith’s claim cannot procced because it is moot. |

A coutt can take- ]udJcml noucc of mformatlon from the Ilhnms Depattment of
Cottection’s official web31te because it tepotts public records. Pegple v. Young, 355 Ill. App. 3d
317, fn1 (2nd Dist. 2005). The IDOC website indicates that Smith’s sentence for this case is
discharged. The dischatge likely occutred m the nﬁd-ZdOOs. “A éuestion is moot when né
actual con&oversy exists or where events occur which render it"irnpossible fot the court td

~grant effectual rc]ief.” People v. -f.iebn‘r%an, 332 1L A;;p. 3d 193,' 195 (1st Dist. 2002). And
"[W]ilere the only relief sought is to vacate a sentence, .the question of the validity of its
imposition becomes moot when the sentence has been setved." I4d. (ciuotingi People v. S.L. C a
Mfﬂqr; 115 Ill.. 2d 33, 39 <1986)). That is precisely the case h.erc. Having fully served his
sentence long ago, including mandatory‘supervised release, the Court cannot now afford

Smith effectual relief.

SUBMITTED - 35840447 - Nicholas Duarte - 12/18/2025 10:33 AM



132018

Conclusion
Based on the foregoing, the Court finds Smith cannot possibly: win relief.

Accordingly, the petition for relief from judgment is hereby Dismissed.

Entered:

W/%Q

Judge Lawtence E. Flood

Cook County Circuit Court
Ctiminal Division

Date:]anuafy 12, 2018

TERED |
JUDGE LAWRENCE E.rL0D-L826

N 42 208

N
DOROTHY BROWE, oy
CLERK OF THE & SRealy got

F COOK C
: DEPUTY cLERK =i
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2025 IL App (1st) 240121-U
No. 1-24-0121
Order filed May 23, 2025

Fifth Division

NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as precedent
by any party except in the limited circumstances allowed under Rule 23(e)(1).

IN THE
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT
THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
) Circuit Court of Cook County.
Respondent-Appellee, )
)
V. ) No. 01 CR 29438
)
MICHAEL SMITH ) Honorable Thomas J. Hennelly,
) Judge, Presiding.
Petitioner-Appellant. )

JUSTICE NAVARRO delivered the judgment of the court.
Justice Mitchell concurred in the judgment.
Presiding Justice Mikva dissented.
ORDER
q1 Held: Where defendant argues that he is entitled to a new transfer hearing,
we affirm the circuit court’s order dismissing his section 2-1401
petition.
q2 In 1998, petitioner Michael Smith, who was 16 years old, was charged as a juvenile
with, among other charges, aggravated discharge of a firearm. Smith was subsequently transferred
to criminal court pursuant to a presumptive-transfer provision of the Juvenile Court Act of 1987
that had been added through Public Act 88-680 (eff. Jan. 1, 1995). Pub. Act 88-680 (eff. Jan. 1,
1995) (adding 705 ILCS 405/5-4(3.3)). In criminal court, Smith was charged with and pled guilty

to attempted first degree murder (720 ILCS 5/8-4) (West 1998); 720 ILCS 5/9-1 (West 1998)). In
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2023, Smith filed a pro se petition for relief from judgment under section 2-1401 of the Code of
Civil Procedure (Code) (735 ILCS 5/2-1401 (West 2022)), arguing that his attempted murder
conviction was void because the statute under which he was transferred from juvenile court to
criminal court was unconstitutional and void ab initio under People v. Cervantes, 189 Ill. 2d 80
(1999). He requested the court vacate his conviction for attempted murder as well as his subsequent
conviction in 2001 for unlawful use of a weapon by a felon (UUWF) (720 ILCS 5/24-1.1(a) (West
2000)), for which the attempted murder conviction served as the predicate felony offense. The
circuit court granted the State’s motion to dismiss Smith’s section 2-1401 petition, and Smith now
appeals that order. For the following reasons, we affirm.

13 I. BACKGROUND

14 In 1998, Smith was charged as a juvenile with aggravated battery, aggravated discharge
of a firearm, unlawful use of a weapon, and unlawful possession of a firearm. As previously noted,
under a presumptive-transfer provision of the Juvenile Court Act of 1987 (Act) (705 ILCS 405/5-
4 (3.3) (West 1996), as amended by Public Act 88-680 (eff. Jan. 1, 1995), also known as the Safe
Neighborhoods Law, the State moved to transfer Smith from juvenile court to criminal court. The
circuit court granted the State’s petition, and Smith was subsequently charged in criminal court in
case No. 98 CR 19904 with, among other charges, attempted first degree murder (720 ILCS 5/8-
4) (West 1998); 720 ILCS 5/9-1 (West 1998)). Smith pled guilty to attempted murder and was
sentenced to seven years in prison.

Q15 In the instant case, in 2001, when Smith was 20 years old, he was charged with UUWF
(720 ILCS 5/24-1.1(a) (West 2000)), and his attempted murder conviction served as the predicate
felony offense. Smith pled guilty to UUWF and was sentenced to three years in prison. We note

that the only transfer hearing that occurred was in the 1998 case, where Smith pled guilty to the
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attempted murder conviction that served as the predicate felony offense for the UUWF conviction
in this case.

q6 In 2007, in 2 separate cases, Smith was found guilty of armed robbery and first degree
murder and was sentenced to consecutive prison sentences of, respectively, 25 and 40 years.

q|7 In the 1998 case, in 2017, Smith filed a pro se section 2-1401 petition to vacate
judgment and in 2022, he filed a pro se petition for certificate of innocence under section 2-702 of
the Code (735 ILCS 5/2-702 (West 2022)), both of which were based on the argument that the
provisions of the Act amended by Public Act 88-680 under which he was transferred from juvenile
court to criminal court were unconstitutional and void ab initio.

q8 Specifically, in Smith’s 2017 section 2-1401 petition to vacate judgment filed in the
1998 case, he asserted that the statutory provisions of the Act under which he was transferred from
juvenile court to criminal court were enacted as part of Public Act 88-680, which the supreme
court in Cervantes found unconstitutional and void ab initio for violating the single-subject clause.
Smith therefore argued that the provisions of the Act under which he was transferred from juvenile
court to criminal court were invalid and void ab initio. Smith argued that his transfer from juvenile
court to criminal court was void, and he requested the circuit court vacate his attempted murder
conviction and grant him a new transfer hearing.

19 The circuit court dismissed Smith’s petition, finding his claim moot. The court stated
that Smith’s sentence was discharged in the mid-2000s and that, “[h]aving fully served his sentence
long ago, including mandatory supervised release, the Court cannot now afford [him] effectual
relief.”

q10 In Smith’s 2022 petition for certificate of innocence filed in the 1998 case, he raised

the same argument that he raised in his previous section 2-1401 petition. The circuit court
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dismissed Smith’s petition, finding that he did not satisty the factors required to obtain a certificate
of innocence and that he did not provide any evidence that he was innocent of the charges in the
indictment. The court also stated that, “[t]he only unconstitutional part of [ Smith’s] case is Public
Act 88-0680 [sic] mandating [Smith’s] transfer from juvenile court to adult criminal court, which
speaks not at all to [Smith’s] innocence of his indicted charges.”

q11 In May 2023, in this case, Smith filed the instant pro se petition for relief from judgment
under section 2-1401 of the Code, in which he continued to assert that he was transferred from
juvenile court to criminal court under the provisions of the Act added by Public Act 88-680, which
the supreme court found unconstitutional and void ab initio in Cervantes. Smith therefore argued
that his transfer to criminal court as well as his attempted murder conviction were void. Smith
argued the circuit court should vacate his convictions for attempted murder and UUWF, for which
his attempted murder conviction served as the predicate felony offense.

12 In July 2023, Smith filed a motion for leave to cite additional authority, in which he
cited People v. Matthews, 2022 IL App (4th) 210752 and In re N.G., 2018 IL 121939, to support
his argument that challenges based on void judgments may be raised at any time and are not limited
by forfeiture or other procedural bars. See /n re N.G., 2018 IL 121939, 4 57 (“[U]Junder Illinois
law, there is no fixed procedural mechanism or forum, nor is there any temporal limitation
governing when a void ab initio challenge may be asserted”); Matthews, 2022 IL App (4th)
210752, 9 24 (“Voidness challenges are not subject to forfeiture or any other procedural bar, and
such challenges may be raised ‘at any time in any court’ ™).

q13 The State moved to dismiss Smith’s section 2-1401 petition, arguing that his petition
was untimely, as it was filed beyond the two-year statute of limitations period allowed for section

2-1401 petitions, and that his challenge was not exempt from the statute of limitations period. The
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State asserted that the court had already rejected Smith’s challenge when he had previously raised
it, and that Smith was not arguing that the offense of UUWF under which he was convicted was
void ab initio. According to the State, a section 2-1401 petition was “not the proper legal vehicle”
for Smith’s challenge because his argument was based on errors of law and constitutional
violations.

q14 In Smith’s response to the State’s motion to dismiss, he stated that in the circuit court’s
order dismissing his petition for certificate of innocence, the court “found that [his] transfer from
juvenile to criminal court was void.” Smith noted that, “[w]hile the UUWF statute itself is not
invalid, [his] conviction for UUWF derived from a facially unconstitutional statute—And is
consequently void—because it was predicated on his void ab initio conviction for attempt first-
degree murder.” He asserted that challenges to a void judgment may be raised at any time and that
“[p]Jrosecutors also share the responsibility of ensuring that void convictions are vacated and
expunged.”

q15 At the hearing on Smith’s petition, the State continued to argue that Smith’s challenge
was subject to the two-year statute of limitations period for section 2-1401 petitions and that,
because he filed his petition more than two years after the court entered the final judgment, the
court should dismiss his petition. The State argued that “the only cognizable claims in a 2-1401
would be *** the Court does not have any subject matter or personal jurisdiction over the
Defendant and *** his offense is void ab initio.” The State asserted that Smith’s “argument is not
void ab initio” and he did not have a “cognizable claim.”

q16 In response, Smith argued that in the circuit court’s order dismissing his petition for
certificate of innocence, the court “took judicial notice” that Public Act 88-680 “mandating [his]

transfer from Juvenile Court to Criminal Court is void ab initio.” Smith asserted that he could raise
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a “void ab initio claim at any time in any proceeding” and that his transfer to criminal court as
well as his “plea and conviction” were void. Smith highlighted that the facts of his case were
similar to People v. Brown, 225 1l1. 2d 188, 196-97 (2007), where the supreme court concluded
that because Public Act 88-680, which amended the provisions of the Act under which the
defendant was transferred to criminal court, was void, the defendant’s transfer to criminal court
was also void.

q17 Following argument, the court granted the State’s motion to dismiss Smith’s section 2-
1401 petition. This appeal follows.

118 II. ANALYSIS

19 Smith contends he is entitled to a new transfer hearing because he was transferred from
juvenile court to criminal court under provisions of the Act amended by Public Act 88-680, which
has been found unconstitutional and void ab initio by our supreme court in People v. Cervantes,
189 I11. 2d 80 (1999) and People v. Brown, 225 111. 2d 188 (2007). Smith argues therefore that his
transfer from juvenile court to criminal court is also void, and he requests we grant him a new
transfer hearing. According to Smith, if, after a new transfer hearing, the circuit court determines
that he should not have been transferred from juvenile court, then it must vacate his attempted
murder conviction as well as his UUWF conviction in this case, as he would not have a predicate
felony offense.

920 Generally, a party must file a section 2-1401 petition to vacate a judgment more than
30 days but not more than 2 years after the final judgment. People v. Thompson, 2015 IL 118151,
q 28; 735 ILCS 5/2-1401(c) (West 2022). “An exception to the two-year limitations period,
however, exists when the petition challenges a void judgment.” People v. Abdullah, 2019 IL

123492, 9 13. Our supreme court has recognized two “circumstances when a judgment will be
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deemed void: (1) when the judgment was entered by a court that lacked jurisdiction or (2) when
the judgment was based on a statute that is facially unconstitutional and void ab initio.” Id. Further,
when a statute is determined to be facially unconstitutional “it is said to be void ab initio; that is,
it is as if the law had never been passed.” In re N.G., 2018 IL 121939, 4 50.

921 “[W]hen a section 2-1401 petition presents a ‘purely legal challenge to a judgment,’
such as a claim that the earlier judgment was void,” we review the circuit court’s ruling de novo.
Stolfo v. KinderCare Learning Centers, Inc., 2016 IL App (1st) 142396, § 22 (quoting Smith v.
Airoom, Inc., 114 1l1. 2d 209, 221 (1986)). Under de novo review, “we perform the same analysis
that at trial judge would perform” and “we may affirm on any basis appearing in the record,
whether or not the trial court relied on that basis and whether or not the trial court’s reasoning was
correct.” Khan v. Fur Keeps Animal Rescue, Inc., 2021 IL App (1st) 182694, q 25.

q22 Initially, we note the State argues that Smith’s section 2-1401 petition is untimely
because it was filed more than two decades after the judgment was entered and his challenge is not
exempt from the two-year statute of limitations period for section 2-1401 petitions. The State
asserts that the final judgment was not void, as the circuit court had jurisdiction to impose a
sentence upon Smith when he pled guilty to UUWF and “the charge [UUWF] in this matter was
not based upon a facially unconstitutional statute.”

923 Smith pled guilty to UUWF in March 2002, and he filed his petition in May 2023,
which is more than 20 years after the final judgment. However, Smith argues that his transfer from
juvenile court to criminal court in the 1998 case was void because it was authorized by provisions
of the Act enacted by Public Act 88-680, which our supreme court found facially unconstitutional
and void ab initio. He also argues that the void transfer resulted in his attempted murder and

UUWEF convictions, as attempted murder was the predicate offense for UUWF. Because Smith is
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arguing that his transfer from juvenile court to criminal court is void, as he was transferred under
a facially unconstitutional law, and because his transfer resulted in his convictions for attempted
murder and UUWF, Smith’s challenge is not time-barred by the two-year statute of limitations
period. See Thompson,2015 1L 118151, 9 32 (a “voidness challenge that is exempt from forfeiture
and may be raised at any time involves a challenge to a final judgment based on a facially
unconstitutional statute that is void ab initio™).

q 24 We also note that the State asserts that a section 2-1401 petition is “not the proper
medium to plead errors of law or constitutional violations, such as immigration issues or
inadequate counsel, or to substitute as an appeal.” However, our supreme court has stated that
“petitions under section 2-1401(f) of the Code are proper vehicles for attacking judgments as void
and that such petitions are not subject to the general requirements for section 2-1401 petitions.”
People v. Hubbard, 2012 1L App (2d) 101158, 9 13 (citing Sarkissian v. Chicago Board of
Education, 201 1l1. 2d 95, 104 (2002)). Further, “section 2-1401 of the Code permits either a legal
or factual challenge to a final judgment if certain procedural and statutory requirements are
satisfied.” Thompson, 2015 IL 118151, q 44. Accordingly, Smith’s argument that his transfer from
juvenile court to criminal court was void because it was based on a void ab initio law was properly
raised under a section 2-1401 petition.

Q25 We now turn to Smith’s argument that his transfer from juvenile court to criminal court
was void. Smith argues, and the State does not dispute, that in the 1998 case he was transferred
from juvenile court to criminal court pursuant to provisions of the Act that were amended by Public
Act 88-680 (adding 705 ILCS 405/5-4(3.3)(a) (West 1996)), which our supreme court later found

unconstitutional and void ab initio in Cervantes.
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Q26 Through Public Act 88-680 (eff. Jan. 1, 1995), also known as the Safe Neighborhoods
Law, the Illinois General Assembly amended various statutes, including portions of the Act. As
part of the public act, the general assembly added section 5-4(3.3), which permitted the State to
file a petition to prosecute a defendant, who was 15 years of age or older, in criminal court as
opposed to juvenile court if he or she was charged with certain offenses, including aggravated
discharge of a firearm and a Class X felony other than armed violence. Pub. Act 88-680 (eff. Jan.
I, 1995) (adding 705 ILCS 405/5-4(3.3)). Upon the State’s petition, if the juvenile court
determined that there was probable cause that the allegations in the petition were true, a rebuttal
presumption existed that the defendant was not fit for juvenile court and should be prosecuted in
criminal court. /d. This section became known as the presumptive-transfer provision. See Brown,
225 1Il. 2d at 196-97. However, in Cervantes, our supreme court held that Public Act 88-680
violated the single-subject clause of the Illinois Constitution (I1l. Const. 1970, art. IV, § 8) and was
therefore unconstitutional. 189 Ill. 2d at 98.

q27 In Brown, 225 11l. 2d 188, our supreme court discussed the consequences of Public Act
88-680 being held unconstitutional. There, before Cervantes was published, a defendant, who was
16 years old at the time he shot someone, had his case transferred from juvenile court to criminal
court pursuant to the presumptive-transfer provision of Public Act 88-680. /d. at 193. In criminal
court, the defendant pled guilty to attempted murder and was sentenced to 28 years’ imprisonment.
Id. at 193-94. After the defendant unsuccessfully filed an initial postconviction petition, he filed a
successive petition, challenging his transfer from juvenile court to criminal court based on
Cervantes’ holding that Public Act 88-680 was unconstitutional. /d. at 194. The circuit court
dismissed his petition, but the appellate court reversed. Id. at 194-95. The case then reached our

supreme court. /d. at 197.
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q 28 In reviewing various issues, the supreme court first focused on whether the defendant’s
transfer from juvenile court to criminal court was void. /d. at 198. The court observed that, in
Cervantes, it held that Public Act 88-680 was unconstitutional, meaning the defendant was
transferred from juvenile court to criminal court based on a law declared void ab initio. Id. at 198-
199. Or, in other words, as the supreme court noted, a law with “no force or effect,” as if the law
“had never been passed.” Id. at 199. The supreme court found that, because Public Act 88-680 was
void, the defendant’s transfer to criminal court was also void. /d. Consequently, our supreme court
concluded that the defendant, now 25 or 26 years old, was entitled to a new transfer hearing to be
performed in accordance with the Act, as it existed prior to the enactment of Public Act 88-680.
Id. at 199, 202. According to the supreme court, following that hearing, if the juvenile court found
that the defendant’s transfer was improper, his original conviction for attempted murder and
resulting sentence could not stand. /d. at 202. But, if the defendant’s transfer was proper, his
conviction would remain valid because Cervantes did not invalidate the substantive offenses with
which he was originally charged and to which he pled guilty. /d. at 203.

929 Ten years after Brown, in People v. Hunter, 2017 IL 121306, our supreme court
suggested that Brown’s remand for a new transfer hearing was improper, or, at the very least,
would not have occurred if the State challenged the remand based on the defendant’s age. In
Hunter, the State charged the defendant with aggravated vehicular hijacking and armed robbery,
both while armed with a firearm, for offenses he allegedly committed as a 16-year-old. /d. 4. At
the time, both offenses were excluded from the jurisdiction of the juvenile court, meaning his case
was automatically transferred to criminal court. /d. § 5. The defendant was convicted of the
offenses, and while his case was pending on appeal, Public Act 99-258 (eff. Jan. 1, 2016) became

effective. Id. 49 6-7. Public Act 99-258 amended the Act and removed armed robbery while armed

10
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with a firearm and aggravated vehicular hijacking while armed with a firearm as automatic-transfer
offenses. /d. q 8.

{30 Before the supreme court, one of the issues it had to decide was whether the amendment
to the automatic-transfer statute should be applied retroactively to the defendant’s case, resulting
in him obtaining a discretionary transfer hearing from juvenile court to criminal court. /d. 4 9. Our
supreme court observed that applying the amendment retroactively to the defendant, whose case
was pending on appeal, “would create inconvenience and a waste of judicial resources—a real-
world result that the General Assembly could not have intended.” Id. § 36. The court additionally
noted that, because the amendment was procedural, it could only apply to ongoing proceedings

‘so far as practicable.” ” Id. § 37 (quoting 5 ILCS 70/4 (West 2016)). After noting that *

2 9 2 9

‘practicable’ ” was synonymous with “ ‘feasible,” ” the court concluded that a discretionary
transfer hearing for the now 22-year-old defendant was not “feasible because the juvenile court
may not exercise jurisdiction over [him],” as he was no longer a minor. /d. § 38. Relying on Brown,
the defendant argued that a discretionary transfer hearing was still feasible despite his age. Id.
39. In rejecting that argument, our supreme court discussed the facts of Brown and observed that:
“Although the defendant would have been 25 or 26 years old at the time we remanded

the matter to the circuit court [in Brown], the State apparently made no argument
challenging the remand based on the defendant’s age. Brown’s silence on an issue that was

not raised does not lend support to [the defendant’s] position here that a remand to the
juvenile court for a discretionary transfer hearing is feasible, notwithstanding that the

juvenile court cannot exercise jurisdiction over a 22-year-old defendant.” (Footnote

omitted.) /d. q 42.

11
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q31 Ultimately, our supreme court held that the amendment to the automatic-transfer statute
could not be applied retroactively to the defendant’s case. /d. q 43.

q32 Shortly after Hunter, the appellate court emphasized the impossibility of a remand to
juvenile court for an adult. People v. Patterson, 2018 1L App (1st) 101573-C, 99 20, 22. There,
the appellate court observed that, in an earlier decision, it had remanded the matter to the juvenile
court for a hearing on whether to transfer the 24-year-old defendant’s case to criminal court for
sentencing. /d. However, in light of Hunter, our supreme court vacated the earlier decision and
directed the appellate court to reconsider the case. Id. 9 20. After reconsideration, the appellate
court concluded that “Hunter clarifies that this court cannot remand this case to the juvenile court,”
as the defendant was no longer a minor. Id. § 22; see also People v. Fiveash, 2015 IL 117669,
14 (holding “that the juvenile court has no authority over defendant because he was 23 years old
when the instant proceedings were instituted and was, therefore, no longer subject to the Act’s
provisions”).

933 Further, we note that the Act defines a “minor” as “a person under the age of 21 years
subject to this Act.” 705 ILCS 405/5-105(10) (West 2022); People v. Foxx, 2018 IL App (1st)
162345, 9 45. This court has previously explained that, “once a defendant reaches the age of 21,
under the Act, the juvenile court has no statutory authority over him.” Foxx, 2018 IL App (1st)
162345, 4/45. As such, if “ ‘a defendant’s age places him outside the scope of the [Juvenile Court]
Act, the court has no authority to proceed under the Act.” ” Id. (quoting Fiveash, 2015 IL 1176609,
q133).

q 34 Applying these decisions here, Smith was transferred from juvenile court to criminal
court under provisions of the Act amended by Public Act 88-680, which our supreme court found

unconstitutional and void ab initio. Cervantes, 189 Ill. 2d at 98; Brown, 225 I1l. 2d at 198-99. As

12
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such, Smith’s transfer from juvenile court to criminal court was void because it was based on a
facially unconstitutional and void ab initio law. See id.

935 Smith requests that, because his transfer is void, this court should grant him a new
transfer hearing under the standards of the Act which were in place before the enactment of Public
Act 88-680. He asserts that the outcome of the hearing will determine whether he has a basis to
challenge his convictions for attempted murder and UUWF.

Q36 Smith filed his section 2-1401 petition in May 2023, when he was 41 years old and
more than 20 years after he pled guilty to attempted murder and after he pled guilty to UUWF in
this case. As such, because Smith was 41 years old and no longer a minor under the Act when he
filed his petition, under our supreme court’s decision in Hunter, a new transfer hearing is not
practicable because the juvenile court does not have authority over him. See Hunter, 2017 IL
121306, 99 38-42; Foxx, 2018 IL App (1st) 162345, 4 45 (finding that “since the defendant here
was 34 years old at the time of his resentencing, transfer to juvenile court would have proven
impracticable because the juvenile court would no longer have had authority to proceed against
him under the Act”).

q37 We note that the State asserts that Smith completed his sentence for UUWF about two
decades ago and that, therefore, his claim is moot, and this court cannot provide effectual relief.
Smith responds that his claim is not moot, as he has experienced collateral consequences from the
void transfer and subsequent convictions for attempted murder and UUWF. See Sibron v. New
York,392 U.S. 40, 57 (1968) (“a criminal case is moot only if it is shown that there is no possibility
that any collateral legal consequences will be imposed on the basis of the challenged conviction™).

Smith asserts that at the sentencing hearings in 2007 for his most recent cases, the trial court used

13
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his convictions for attempted murder and UUWF in aggravation when it sentenced him to a total
term of 65 years in prison.

q 38 However, in this case, as previously noted, Smith requests that we grant him a new
transfer hearing pursuant to the Act that was in effect before the enactment of Public Act 88-680.
As previously discussed, given that Smith was 41 years old when he filed his section 2-1401
petition, the juvenile court no longer has authority over him to conduct a new transfer hearing. See
Hunter, 2017 IL 121306, 99 38-42; Foxx, 2018 IL App (1st) 162345, § 45. Further, Smith
completed serving his sentence for attempted murder and UUWF about 20 years ago. Smith is also
not arguing that the offenses of attempted murder or UUWF under which he was convicted in 1998
and in this case are unconstitutional. In fact, in Brown, the supreme court noted that Cervantes did
not affect the “statutory provisions defining the criminal offenses” with which the defendant was
charged or the attempted murder charge for which he was convicted in that case. Brown, 225 1lI.
2d at 203. Given the foregoing, this court cannot provide Smith the effectual relief that he seeks.
939 Lastly, we note that Smith asserts that, if this court finds that a new transfer hearing
before the juvenile court is impracticable, then we should fashion an appropriate alternate remedy.
Smith does not suggest what an appropriate remedy would be, and the case law does not provide
for one. Citing People v. Fort,2017 IL 118966, Smith argues that we may remand for proceedings
in criminal court to determine if his transfer would have been appropriate under the version of the
Act in effect before Public Act 88-680 was enacted. We find Fort distinguishable.

40 In Fort, the 16-year-old defendant was transferred to criminal court pursuant to the
“automatic transfer” provision of the Act and was subsequently convicted there of second degree
murder, which was an uncharged offense not subject to automatic transfer to criminal court. 2017

IL 118966, 99 3-4, 24. The trial court sentenced the defendant as an adult even though the
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defendant was a minor and the State did not file a motion requesting adult sentencing as required
by the Act. Id. 9 13, 30-31. Our supreme court found that the court erred when it sentenced him
as an adult without the State’s request for adult sentencing. /d. 9 31, 41. The supreme court
remanded the case to the trial court with directions to vacate the defendant’s sentence and to permit
the State to file a motion requesting adult sentencing. I/d. q 41. The supreme court stated that,
“[s]hould the trial court find after the hearing that defendant is not subject to adult sentencing, the
proper remedy is to discharge the proceedings against defendant since he is now over 21 years of
age and is no longer eligible to be committed as a juvenile under the Act.” /d.

141 Unlike Fort, where the supreme court remanded the case to adult criminal court to
allow the State to file a petition in criminal court requesting adult sentencing, here, Smith is
requesting we remand his case for a new transfer hearing under the version of the Act that was in
effect before Public Act 88-680 was enacted. See Hunter, 2017 IL 121306, 9 41 (distinguishing
Fort and stating “where the case was remanded to adult court to allow the State to file a motion in
that court requesting adult sentencing [the defendant] seeks remand for a discretionary transfer
hearing, which, he acknowledges, proceeds in the juvenile court”). However, under the Act, a
transfer hearing proceeds before a judge in the juvenile court, not the adult criminal court. See id.;
705 ILCS 405/5-4 (West 1994)). And, as we have previously discussed, the juvenile court does

not have authority over Smith. See Hunter, 2017 IL 121306, 99 38-42; Foxx, 2018 IL App (1st)

162345, 9 45.

142 [II. CONCLUSION

143 For the foregoing reasons, we affirm the circuit court’s judgment.
q 44 Affirmed.

145 PRESIDING JUSTICE MIKVA, dissenting:

15
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q 46 The majority recognizes that because the version of the transfer statute applied here
was held unconstitutionally void in Cervantes, 189 Ill. 2d at 98, the transfer of Mr. Smith’s case
from juvenile court to adult criminal court was a void transfer. Supra 9§ 34 (citing Brown, 225 1.
2d at 198-99). Our supreme court made clear in Brown that under these precise circumstances, a
defendant “is entitled” to a new transfer hearing under the prior version of the transfer statue.
Brown, 225 11l. 2d at 199-200, 202. If, following such a hearing, the court concludes that a
discretionary transfer from juvenile court to adult criminal court would have been warranted, the
conviction remains in place, since there can be no argument that the defendant’s criminal
conviction is void. Id. at 203. If, however, the court concludes that a discretionary transfer would
not have been warranted, then the defendant’s original conviction in adult criminal court “cannot
be allowed to stand.” (Emphasis added.) /d. at 202. The holding and remedy in Brown would
appear to control the outcome of this case.

47 Citing comments made by our supreme court some years later in Hunter, 2017 IL
121306, however, the majority concludes that Brown no longer controls, that since Mr. Smith is

% 9

no longer a minor, “a new transfer hearing is not ‘practicable,” ” and Mr. Smith’s conviction
must simply be allowed to stand. Supra 99 30, 36-41. I respectfully dissent, as this conclusion is
plainly at odds with the holding in Brown, a result that could only be proper if Hunter had
overruled Brown.

48 Nothing in the Hunter decision suggests that it overruled Brown. In fact, and
importantly, the question before the court in Hunter was quite different than the question before
the court in Brown. The court in Hunter was wrestling with whether two amendments to the

Juvenile Court Act should be applied retroactively to a case on direct appeal. Hunter, 2017 IL

121306, 9 1. In that context, the court consulted section 4 of the Statute on Statutes (5 ILCS 70/4
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(West 2022)) and focused in significant part on the fact that it provides that a criminal defendant
may receive the benefit of a procedural amendment, “so far as practicable.” Id. 99 37-43. If
retroactive application of a statutory amendment is not practicable, then the defendant does not
receive the benefit, and the status quo prevails. /d. The core holding in Brown, however, is that
where, as here, a conviction is the result of a void transfer, the status quo cannot prevail. Brown,
225 111. 2d at 202.

949 As the majority correctly notes, the transfer statute provides—and has provided, in
each of the versions discussed here—for discretionary transfer hearings to be conducted by
judges of the juvenile court (705 ILCS 405/5-4 (West 1994)). In the normal progression of a
case, where a defendant is still a juvenile when that determination is made, the juvenile court is
clearly the proper forum. This is not, however, as certain unfortunate language in Hunter
suggests (see, e.g., Hunter, 2017 IL 121306, 9/ 41-43), a matter of “jurisdiction,” but rather one
of specific statutory authority.

50 Jurisdiction is “conferred by the constitution, not the legislature.” (Internal quotation
marks omitted.) People v. Castleberry, 2015 IL 116916, 9§ 15. And a circuit court, of which the
juvenile court is but one division, “is a court of general jurisdiction, which need not look to [a]
statute for its jurisdictional authority.” (Internal quotation marks omitted.) /d. q 19. It is precisely
because a transfer between the juvenile and criminal courts represents a mere change of forum
(People ex rel. Alvarez v. Howard, 2016 1L 120729, 4 15) and is viewed as “purely a matter of
procedure” (Patterson, 2014 IL 115102, 4 104) that amendments to the transfer statute have,
where practicable, been applied retroactively. See Howard, 2016 IL 120729, q 35 (amendment
altering the list of offenses qualifying for automatic transfer); People v. Price, 2018 IL App (1st)

161202, 9 22 (amendment raising the minimum age for automatic transfer).
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q51 If, as the majority concludes, the juvenile court “no longer has authority” to conduct a
transfer hearing (supra 9 38), there is no jurisdictional bar to having that hearing occur in
criminal court. Indeed, it appears to us that this is what the Brown court understood would
happen when it remanded that case back to the criminal court from which the appeal in that case
was taken. Our own research into the electronic docket indicates that, once back before the
criminal court, that court transferred Mr. Brown’s case to the juvenile court for a discretionary
transfer hearing (Case Summary, Case No. 98 CR 0657901, available at

Rk cceportal.cookcou

ntyclerk ofcourt.org (last
thisiseiviang 6RO Hpinion in Brown indicates that that was what the court specifically

However, nothing in

intended. The case was appealed from the criminal court, and, in affirming in part the appellate
court’s decision to vacate the defendant’s conviction and remand for a new transfer hearing, our
supreme court simply “remanded to the circuit court for further proceedings.” Brown, 225 1ll. 2d
at 208. Our supreme court in Brown was far less concerned with what division of the circuit
court would hear the matter than it was with the fact that, because his transfer order was void,
Mr. Brown “must therefore be granted a new transfer hearing.” (Emphasis added.) /d. at 199.
q52 Here, Mr. Smith has specifically asked this court, should we conclude that a remand
to the juvenile court is not possible, to fashion an appropriate remedy addressing his void
transfer. That remedy is a remand to the adult criminal court for a discretionary transfer hearing
under the version of the transfer statute preceding the one held unconstitutional in Cervantes. It
is a remedy that is both required by Brown and still consistent with Hunter. It is also one within
our power to provide under section 2-1401, which empowers courts with “a versatile and

effective means of pursuing justice,” a goal our supreme court has reminded us is our “highest

obligation.” People v. Lawton, 212 111. 2d 285, 299 (2004).
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53 Accordingly, I respectfully dissent.
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Ms. Eileen O'Neill Burke, State's Attorney, Cook County State's Attorney Office,
300 Daley Center, Chicago, IL 60602,
eserve.criminalappeals@cookcountysao.org;

Mr. Michael Smith, Register No. K72924, Menard Correctional Center, P.O. Box
1000, Menard, IL 62259

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure,
the undersigned certifies that the statements set forth in this instrument are true and
correct. On December 17, 2025, the Brief and Argument was filed with the Clerk of the
Supreme Court of Illinois using the court's electronic filing system in the above-entitled
cause. Upon acceptance of the filing from this Court, persons named above with identified
email addresses will be served using the court's electronic filing system and one copy
1s being mailed to the petitioner-appellant in an envelope deposited in a U.S. mail box
in Chicago, Illinois, with proper postage prepaid. Additionally, upon its acceptance by
the court's electronic filing system, the undersigned will send 13 copies of the Brief and
Argument to the Clerk of the above Court.

/s/Nicholas Duarte

LEGAL SECRETARY

Office of the State Appellate Defender
203 N. LaSalle St., 24th Floor
Chicago, IL 60601

(312) 814-5472

Service via emalil is accepted at
1stdistrict.eserve@osad.state.1l.us
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