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NATURE OF THE ACTION

Plaintiff Martin Kopf pleaded guilty to aggravated criminal sexual abuse
in 2003 after an incident involving a minor, and as a result he must register as
a sex offender for the rest of his life under the Illinois Sex Offender
Registration Act, 730 ILCS 150/7 (2020) (“SORA”). The Illinois Criminal Code
prohibits a child sex offender from residing within 500 feet of a home day care.
720 ILCS 5/11-9.3(b-10) (2020) (“residency restriction”). In 2017, plaintiff and
his wife purchased a plot of land and built on a house on it. The next year, the
Hampshire Police Department informed plaintiff that a home day care was
operating within 500 feet of his residence, which required him to move.

Plaintiff filed a complaint in the circuit court, naming as defendants the
Hampshire Police Department, as well as the Kane County State’s Attorney,
the Director of the Illinois State Police (“ISP”), and the Illinois Attorney
General, all in their official capacities. He claimed that the residency
restriction violated several provisions of the Illinois and United States
Constitutions, was void for vagueness, and that the ISP Director and the
Hampshire Police Department were negligent in not informing him earlier
that the location of his residence did not comply with the residency
requirement. The circuit court dismissed most of plaintiff’s claims, but held
that the residency restriction violated his substantive due process and equal
protection rights. The court then entered a permanent injunction in favor of

plaintiff and against defendants, allowing him to return to his residence and
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prohibiting defendants from prosecuting him or removing him from his
residence based on the residency restriction.

The ISP Director and the Illinois Attorney General (“state defendants™)
appealed the circuit court’s orders directly to this Court. Thereafter, state
defendants moved this Court to vacate those orders and remand for further
proceedings because they did not comply with Illinois Supreme Court Rule 18,
including the rule’s requirement that the circuit court make clear whether it
found the residency restriction to be facially unconstitutional or
unconstitutional as applied to plaintiff. After this Court remanded for the
limited purpose of ensuring compliance with Rule 18, the circuit court clarified
that it found the residency restriction to be facially unconstitutional.

The question presented is raised on the pleadings.
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ISSUE PRESENTED FOR REVIEW
Whether the circuit court’s holding that the residency restriction was
facially unconstitutional because it did not satisfy rational basis review was
legally erroneous, given that the State has an indisputably legitimate interest
in protecting children from sex abuse, and it is reasonably conceivable that
prohibiting child sex offenders from residing within 500 feet of a home day

care would protect some children from such abuse.
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JURISDICTION

On June 22, 2021, the circuit court entered an order dismissing
plaintiff’s negligence, ex post facto, procedural due process, and void for
vagueness claims (C 590-91), but held that the residency restriction violated
substantive due process and equal protection. (C 591-93).! That same day, the
court entered a permanent injunction in favor of plaintiff and against
defendants, enjoining defendants from prohibiting plaintiff from residing at
his house or prosecuting him or removing him from his residence based on the
residency restriction. (C 593-94). On June 23, 2021, the circuit court entered
an order stating that its June 22, 2021 order was final and appealable and
disposed of all claims. (C 595).

On July 20, 2021, state defendants filed in the circuit court a notice of
direct appeal to this Court, to challenge the circuit court’s June 22 and 23,
2021 orders. (C 608-09). This Court docketed that appeal as No. 127464. On
July 22, 2021, the Kane County State’s Attorney filed in the circuit court a
notice of direct appeal to this Court. (C 621-22). This Court docketed that
appeal as No. 127487. These were timely notices of appeal because they were

filed within 30 days of the circuit court’s final orders. See Ill. Sup. Ct. R.

1 The common law record, filed in this Court on September 21, 2021, is cited
as “C __.” The report of proceedings, also filed on September 21, 2021, is cited
as “R _.” The supplemental record filed on February 17, 2022 is cited as “Sup

C __ ,” the supplemental record filed on March 1, 2022 is cited as “Sup3 C

___,” and supplemental report of proceedings, filed on February 25, 2022, is

cited as “Sup 2 R .” State Defendants-Appellants’ Appendix is cited as “A
4
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303(a)(1). This Court has jurisdiction over these appeals under Illinois
Supreme Court Rule 302(a). On August 10, 2021, this Court consolidated
appeal Nos. 127464 and 127487.

On August 24, 2021, plaintiff filed in this Court a motion for leave to file
a cross-appeal instanter, in appeal No. 127464. This Court granted the motion

on September 1, 2021.
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STATUTES INVOLVED

It is unlawful for a child sex offender to knowingly reside within 500
feet of a playground, child care institution, day care center, part day child care
facility, day care home, group day care home, or a facility providing programs
or services exclusively directed toward persons under 18 years of age. Nothing
in this subsection (b-10) prohibits a child sex offender from residing within 500
feet of a playground or a facility providing programs or services exclusively
directed toward persons under 18 years of age if the property is owned by the
child sex offender and was purchased before July 7, 2000. Nothing in this
subsection (b-10) prohibits a child sex offender from residing within 500 feet of
a child care institution, day care center, or part day child care facility if the
property is owned by the child sex offender and was purchased before June 26,
2006. Nothing in this subsection (b-10) prohibits a child sex offender from
residing within 500 feet of a day care home or group day care home if the
property is owned by the child sex offender and was purchased before August
14, 2008 (the effective date of Public Act 95-821).

720 ILCS 5/11-9.3(b-10) (2020)

“Day care homes” means family homes which receive more than 3 up to
a maximum of 12 children for less than 24 hours per day. The number
counted includes the family’s natural or adopted children and all other persons
under the age of 12. The term does not include facilities which receive only
children from a single household.

225 ILCS 10/2.18 (2020)
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STATEMENT OF FACTS

The Criminal Code’s residency restrictions

The Illinois Criminal Code defines “child sex offender” as any person
who has been charged with a sex offense, including aggravated criminal sexual
assault, where the victim is a person under 18 years of age. 720 ILCS 5/11-
9.3(d)(1)(1), (2)(i) (2020). In 2008, the Criminal Code was amended to prohibit
child sex offenders from residing within 500 feet of, among other things, a
home day care, 720 ILCS 5/11-9.3(b-10) (2020), which is defined as a family
home that receives

more than 3 up to a maximum of 12 children for less than 24

hours per day. The number counted includes the family’s natural

or adopted children and all other persons under the age of 12.

The term does not include facilities which receive only children

from a single household.
225 ILCS 10/2.18 (2020); Pub. Act No. 95-821.

SORA requires that a sex offender must register with the chief of
police of the municipality “in which he or she resides or is temporarily
domiciled for a period of time of 3 or more days[.]” 730 ILCS 150/3(a)(1)
(2020). Similarly, a person’s residence or temporary domicile is defined
as “any and all places where the sex offender resides for an aggregate

period of time of 3 or more days during any calendar year.” 730 ILCS

150/3 (2020).
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Plaintiff’s second amended complaint?

Plaintiff’s second amended complaint, the operative one in this case,
alleged the following. During his service in the United States Navy, plaintiff
was injured, resulting in him having lower back problems. (C 313; A16). He
has been diagnosed with “moderate incomplete paralysis” to both of his legs,
which limit his mobility. (Id.). Plaintiff also has been diagnosed with
“adjustment disorder with mixed anxiety and depressed mood.” (Id.). The
United States Department of Veterans Affairs considers these disabilities to be
“permanent and total.” (C 314; A17).

Plaintiff was convicted of aggravated criminal sexual abuse in 2003. (C
309, 381; A12, A84). According to plaintiff, since his 2003 conviction, he had
no other criminal convictions and has not reoffended. (C 316; A19).

Plaintiff is married with two sons. (Id.). To build a house that would
accommodate his disabilities and comply with the Criminal Code’s residency
restrictions, plaintiff conducted a search of the Hampshire area using a
mapping system provided by the Illinois State Police Sex Offender Response
Team (“ISORT”). (C 316-17; A19-20). The property that plaintiff sought to
purchase did not show up on ISORT mapping system as prohibited under

SORA. (C 316-17; A19-20).

2 Around when plaintiff filed his initial complaint in the circuit court, he also
moved for a temporary restraining order prohibiting the enforcement of the
residency restriction against him. (C 113). The circuit court granted the
motion (C 220), and so plaintiff has been allowed to register and reside at his
house in Hampshire during this litigation.

8
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Around November 2017, plaintiff contacted ISORT to confirm that the
property complied with the residency restrictions. (C 317; A20). According to
plaintiff, he was told that the property was compliant, but also that he was
required to confirm this with local law enforcement. (Id.). That same month,
plaintiff contacted the Hampshire Police Department and was told that a
nearby preschool and park were “outside the 500 foot radius” of the property.
(Id.). Plaintiff said that “[a]t no time did [Hampshire Police Department
Lieutenant Jones] suggest any home daycares in the area.” (Id.). Based on
this, plaintiff understood that the property was approved. (Id.).

Plaintiff and his wife purchased the property in December 2017, and
construction of the house began the following month. (Id.). On August 24,
2018, plaintiff and his family moved into the house and plaintiff “immediately
registered with Lieutenant Jones as required by” SORA. (Id.).

To his complaint, plaintiff attached a Hampshire Police Department
incident report, which revealed that on November 1, 2018, Lieutenant Jones
learned that someone called the police to report that plaintiff lived “a couple of
doors down” from a home day care. (C 384; A87). Lieutenant Jones contacted
the Illinois Attorney General’s Office and relayed that when plaintiff called the
Hampshire Police Department before purchasing the property, plaintiff asked
whether it was far enough away from the preschool and was told that it was.
(Id.). After searching the Illinois Department of Children and Family Services

(“DCFS”) website, Lieutenant Jones learned that there was a home day care
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within 500 feet of plaintiff’s residence. (Id.). The incident report further
showed that Lieutenant Jones was informed by the Illinois Attorney General’s
Office and the Kane County State’s Attorney that plaintiff would have to
move. (Id.). According to plaintiff, he was given 22 days to move. (C 318;
A21).

Thereafter, plaintiff purchased a trailer and lived at an RV resort, but
on August 12, 2019, was told that he had to leave there because of his status as
a sex offender. (Id.). After being rejected from “hundreds” of apartments,
plaintiff began sleeping in the back seat of his pickup truck. (Id.).

In the operative complaint, plaintiff asserted several claims, including:
(1) a negligence claim against the ISP Director and the Hampshire Police
Department; and against all defendants: (2) an equal protection claim under
the United States and Illinois Constitutions; (3) a claim that SORA’s
registration requirements and the residency restriction were void for
vagueness; (4) a claim that SORA created an unconstitutional irrebuttable
presumption that plaintiff was “dangerous and likely to commit further
criminal sexual acts,” and that presumption was “easily rebutted” as applied
to him; (5) procedural and substantive due process claims under the United
States Constitution; (6) a claim that the residency restriction violated the ex
post facto clause of the United States and Illinois Constitutions; (7) an as-

applied Eighth Amendment claim; and (8) a claim that the residency

10
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restriction violated the proportionate penalties clause of the Illinois
Constitution. (C 318-75; A21-78).

As relief, plaintiff sought: (1) a preliminary and permanent injunction
prohibiting defendants from arresting or prosecuting him for violating the
residency restriction; (2) a declaratory judgment that the residency restriction
was unconstitutional as applied to plaintiff; (3) a preliminary and permanent
injunction prohibiting defendants from “enforcing 720 ILCS 5, 730 ILCS 150,
730 ILCS 152, and 730 ILCS 5/5-5-3(0)” against him; and (4) a declaratory
judgment that 720 ILCS 5, 730 ILCS 150, 730 ILCS 152, and 730 ILCS 5/5-5-
3(o) were unconstitutional as applied to him. (C 369-70; A72-73).

To his second amended complaint, plaintiff attached: (1) a letter from
the United States Department of Veterans Affairs about his benefits (C 376-
79; A79-82); (2) reports from the Hampshire Police Department, obtained
pursuant to the Illinois Freedom of Information Act, 5 ILCS 140/1, et seq.
(2020), about his interactions with Lieutenant Jones in November 2018 (C
380-88; A83-91); (3) a copy of a January 15, 2003 transcript from plaintiff’s
criminal sentencing (C 389-405; A92-108); (4) a January 2006 report to the
Ohio Criminal Sentencing Commission regarding Sex Offenders (C 406-32;
A109-135); and (5) a report from the United States Department of Justice
entitled “Recidivism of Sex Offenders Released from Prison in 1994” (C 433-

81; A136-184).

11
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State defendants’ motion to dismiss

State defendants filed a motion to dismiss plaintiff’s second amended
complaint under section 2-619.1 of the Code of Civil Procedure, 735 ILCS 5/2-
619.1 (2018). (C 518-35). They argued that the residency restriction did not
violate the state and federal ex post facto clauses because it operates
prospectively, not retroactively and does not constitute punishment as a
matter of law. (C 522-23).

In addition, state defendants argued, the appellate court rejected the
argument that the residency restriction violated a sex offender’s procedural
due process rights in People v. Avila-Briones, 2015 IL App (1st) 132221. (C
524). Moreover, SORA’s registration scheme did not create an irrebuttable
presumption about plaintiff because it was only a “registration scheme” and
“does not take into account, and therefore does no[t] presume, whether an
offender is likely to reoffend.” (C 525).

State defendants also argued that the residency restriction did not
violate plaintiff’s substantive due process rights. (C 526). Under the
applicable and highly deferential rational basis review standard, protecting
children from child sex offenders was a legitimate governmental interest, and
the Seventh Circuit Court of Appeals, in analyzing the same statute, concluded
that it was “self-evident that creating a buffer between a child day-care home
and the home of a child sex offender may protect at least some children from

harm.” (C 526 (citing Vasquez v. Foxx, 895 F.3d 515, 525 (7th Cir. 2018)).

12
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In addition, state defendants argued, provisions of SORA and the
Criminal Code did not violate due process principles because it was not
impermissibly vague, as this Court and other reviewing courts have concluded.
(C 527-28) (citing People v. Howard, 2017 IL 120443 at 11 32-33 (SORA’s use
of “loiter” not impermissibly vague); People v. Stork, 305 Ill. App. 3d 714, 723
(2d Dist. 1999) (definition of “permission” not impermissibly vague); People v.
Diestenhorst, 344 111. App. 3d 1172, 1187 (5th Dist. 2003)), “approach,”
“communicate,” and “contact” not impermissibly vague)).

And plaintiff’s proportionate penalties clause and Eighth Amendment
claims failed as a matter of law as well, because the appellate court in Avila-
Briones rejected similar challenges to SORA. (C 529-30).

State defendants also explained that the residency restriction did not
violate plaintiff’s equal protection rights because it was subject only to rational
basis review and several courts have held that it passed that lower level of
scrutiny. (C 531). Finally, plaintiff’s negligence claim against the ISP
Director was barred by the doctrine of sovereign immunity. (C 532-34).

The Hampshire Police Department and the Kane County State’s
Attorney joined state defendants’ motion to dismiss. (C 508-09, 542-43); (see R
6).

Plaintiff’s response to defendants’ motion
In response to the motion to dismiss, plaintiff argued that “the whole

registration, notification, and all the other sex offender laws . . . when taken

13
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together as a whole, [we]re punishment.” (C 547). Plaintiff asserted that the
numerous prohibitions placed on him based on his status as a sex offender
were “similar to that of parole/probation.” (C 548). As a result, he claimed,
those prohibitions violated the ex post facto clause. (Id.).

As to his procedural due process challenge, plaintiff reiterated that he
was bringing an “as-applied” challenge and stated that he had “successfully
completed treatment and probation,” that a “state paid counsellor” deemed
him to be “extremely low-risk to recidivate,” and that he had been “offense-
free” for the previous 18 years. (C 550). Plaintiff argued that “ever increasing
restrictions on his property and liberty rights, without taking into account his
current danger to society or if the restriction is even related to his crime,
violates procedural process.” (C 552). And he reiterated his belief that SORA
created an irrebuttable presumption that violated due process. (C 553-54).

In addition, plaintiff argued that his fundamental right to “own and
enjoy the use of his current property as well as any future property” was
impacted by the residency restriction, and so rational basis was not the correct
level of scrutiny for his substantive due process claim. (C 554-55). Further,
plaintiff asserted, he was part of a protected class because, as a sex offender, he
was part of a “discrete and insular minority.” (C 555). Even if he was not a
member of a protected class, plaintiff continued, the residency restriction was

not reasonably related to a legitimate state interest because “[ilf the goal were

14
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to truly protect and inform the public of the danger of sex offenders, then the
public should truly know the specific danger level of a former offender.” (Id.).

In addition, plaintiff argued, the residency restriction was impermissibly
vague because a home day care in a residential neighborhood “looks like any
other house.” (C 557). And “three law enforcement agencies” failed to find
that the property did not comply with the residency restrictions. (C 557-58).

Moreover, citing the concurrence in People v. Jackson, 2017 IL App (3d)
150154, plaintiff argued that SORA violated the proportional penalties clause
because the restrictions that it imposes on sex offenders “inhibits a former
offender’s ability to become a useful citizen again.” (C 560).

The residency restriction also violated the equal protection clause,
plaintiff submitted, because it “impermissibly and irrationally create[d]
multiple classes of former offenders who own homes,” unless an exception
were created to allow sex offenders to remain in their home so long as they
purchased it before a home day care opened nearby. (C 561). Finally, the
negligence claim was not barred by sovereign immunity because “ISP violated
statutory law and/or acted outside the bounds of his authority” by giving him
permission to move into a house that violated the residency restrictions. (C
561-62).

The hearing on defendants’ motion to dismiss
After state defendants filed a reply in support of their motions to

dismiss (C 565-76), the circuit court held a hearing (R 2-4). During the
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hearing, state defendants reiterated their arguments for dismissing plaintiff’s
second amended complaint. (R 10-16, 18-20, 26-32).

Plaintiff appeared at the hearing and represented himself. (See R 3).
Plaintiff stated that he pleaded guilty in 2003 to aggravated criminal sexual
abuse involving a 15-year-old victim. (R 38-39). Plaintiff said that he was
sentenced to three years of probation, and that he attended group and
individual counseling, which he “did very well at.” (R 39). Plaintiff did not
present documentary evidence or sworn testimony in support of his allegations
or these assertions (see R 3-49).

Plaintiff argued that the residency restriction was not rational because
he was still permitted to visit his house whenever he wanted. (R 42). And, he
continued, a Georgia court in Mann v. Georgia held that similar statute, which
allowed a sex offender to visit his residence when a nearby day care was open,
but prevented him from sleeping there at night when the day care was closed,
did not pass rational basis review. (Id.).

Plaintiff clarified that he was seeking relief from the entire SORA
statutory scheme. (R 36). He added that should “not be subject to these
restrictions anymore” because for “almost two decades” he had been a law-
abiding citizen. (R 38).

The circuit court’s June 22 and 23, 2021 orders

On June 22, 2021, the circuit court entered an order granting in part

and denying in part defendants’ motion to dismiss plaintiff’s second amended
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complaint. (C 588-94; A185-191). The court dismissed the following claims:
(1) negligence; (2) ex post facto; (3) procedural due process; and (4) void for
vagueness. (C590-91; A187-188).

But the court held that “the SORA provisions at issue (specifically the
definition of Day Care Home and its impact) violate both the equal protection
clause as well as substantive due process.” (C 591; A188). The court agreed
with defendants that these provisions were subject to rational basis review
because they did not implicate a suspect class or a fundamental right. (Id.).
And, the court concluded, protecting children from sex offenders was “a
legitimate, if not compelling, state interest.” (Id.).

But, “as applied to the plaintiff,” the court continued, the residency
restriction was not rationally related to that interest because the definition of
“day care home . . . [led] to some absurd results.” (Id.). Specifically, the court
observed, plaintiff could live next door to someone with a child under 12 years
old who also cared for another unrelated child under 12 years old, or next door
to someone who had “five, ten or a dozen children without consequence.” (C
592; A189). As a result, the court declared, “[s]Juch a scheme [wa]s not
rationally related to the legitimate state interest of protecting children, and
d[id] nothing to promote it.” (Id.).

Accordingly, the circuit court entered a permanent injunction in favor of

plaintiff and against defendants, enjoining them from:
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1. Declining or refusing to register plaintiff at his Kathi Dr
address based solely on his proximity to a Day Care Home as it is
presently defined in the Child Care Act.
2. Taking any action to force plaintiff to move or vacate the
property based solely on his proximity to a Day Care Home as it
is presented defined in the Child Care Act.
3. Prosecuting plaintiff for any criminal offense based solely
on his proximity to a Day Care Home as it is presently defined in
the Child Care Act.
(C 594; A191).
The next day, the circuit court entered an order clarifying that its
June 22, 2021 order disposed of all of plaintiff’s claims, and therefore
was final and appealable. (C 595; A192).
State defendants appealed (C 608; A193), along with the Kane
County State’s Attorney (C 621; A195). And this Court consolidated the
appeals.

The circuit court’s February 16, 2022 order

After filing a notice of appeal, state defendants moved this Court to
vacate the circuit court’s June 22 and 23, 2021 orders and remand for further
proceedings. (See Sup3 C12). This Court denied state defendants’ request to
vacate the circuit court’s orders, but granted their request to remand the
matter for further proceedings for the “limited purpose of making and
recording findings in compliance with Supreme Court Rule 18.” (Id.).

On remand, the circuit court held a status hearing on January 28, 2022,

during which state defendants proposed submitting stipulated facts, and if the

18

SUBMITTED - 17092504 - Kaitlyn Chenevert - 3/15/2022 2:04 PM



127464

parties could not agree to the facts, proceeding to an evidentiary hearing.
(Sup2 R5-6). Plaintiff objected, arguing that this Court’s partial remand order
did not allow for an evidentiary hearing. (Sup2 R 9).

State defendants also sought clarification as to whether the court
intended to hold the residency restriction unconstitutional on its face or
merely as applied to plaintiff. (Sup2 R 12). The court acknowledged that it
“had no facts that would have specifically related to Mr. Kopf and what was
happening on his block,” and stated that its holding was that the challenged
provisions were facially unconstitutional. (Id.).

The circuit court continued the matter to February 16, 2022, and during
that hearing, state defendants reiterated their proposal to submit stipulated
facts because they were “operating under the assumption that this was an as-
applied challenge.” (Sup2 R 18). The court clarified that its ruling was
“primarily facial because the defect is in the statutory scheme itself.” (Sup2 R
19). But the court also stated that its ruling was “focused on the facts as they
exist in Mr. Kopf’s neighborhood which was set out in the pleadings and
essentially agreed to by the parties which was that he lives within 500 feet of a
daycare home.” (Id.). State defendants agreed that to the extent the court
held that the residency restriction was facially unconstitutional, no additional
factual presentation would be necessary. (Sup2 R 21).

The circuit court then stated that, in its original order, it “recited

certain facts” about plaintiff’s “compliance with his [criminal] sentence and . .
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. the SORA laws,” and that he purchased a home “after being told that it was a
place he could locate.” (Sup2 R 23). The court explained that defendants did
not contest those “facts,” it found them to be true, and thus took them into
consideration in resolving the case. (Id.). State defendants explained that the
matter had been before the court on a motion to dismiss. (Sup2 R 21-22). For
purposes of that motion, all well plead facts were assumed to be true, but state
defendants had not filed an answer to the complaint and thus never stated
which allegations they did and did not contest. (Id.).

On February 16, 2022, the circuit court entered an order, specifying
that it found unconstitutional the portion of 720 ILCS 5/11.9.3(b-10) (2020)
that made it illegal for a “child sex offender to knowingly reside within 500
feet of a day care home” as defined in the Child Care Act of 1969, 225 ILCS
10/2.18 (2020). (Sup C 4; A201). The court noted that its “findings [we]re
based both upon the due process clause as well as equal protection grounds.”
(Id.). Because the relevant provisions did not infringe on a fundamental right,
nor was plaintiff a member of a suspect or protected class, the circuit court
indicated that it applied the rational basis test. (Id.). The court then
concluded that, although the State had a legitimate interest in protecting
children from child sex offenders, “the statutory scheme [wa]s not rationally
related to that interest, given the definition of ‘day care homes.”” (Id.).

According to the court, the statutory “scheme is actually irrational”

because the definition of “day care home” includes the natural children of the
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homeowner. (Sup C 5; A202). As a result, child sex offender could live next to
a family with 10 children under the age of 12, but could not live next to that
family if it accepted two unrelated children into the home “for day care.” (Id.).
The court also found that the statute violated plaintiff’s equal protection
rights because it treated similar groups of individuals differently. (Id.).
Specifically, child sex offenders are treated differently depending on whether
they live next to a home day care “consisting of only 3 qualifying children,” a
home with a family “of 5, 7, or 10 children,” or “next to the family that has 3
to 12 kids for day care that all come from a single household.” (Id.). The first
situation would be illegal, while the latter two were not. (Id.).

Finally, the circuit court explained that it was “primarily addressing a
facial defect in the statutory scheme,” although “[t]o some extent . .. the
decision was also as applied to Mr. Kopf.” (Sup C 5-6; A202-03). The court
noted that plaintiff had objected to defendants’ proposal to supplement the
record with stipulated facts and decided that “no additional facts are

necessary.” (Sup C 6; A203).
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ARGUMENT
L. This Court reviews the circuit court’s orders de novo.

The circuit court granted in part and denied in part state defendants’
motion to dismiss plaintiff’s second amended complaint, in which it considered
the constitutionality of the residency requirement, and entered a permanent
injunction. (C 590-95). This Court reviews de novo a lower court’s decision
regarding the constitutionality of a statute. People v. Eubanks, 2019 IL
123525, 1 34.

In deciding a statute’s constitutionality, a court must determine first
whether the plaintiff’s challenge is facial or as-applied. See People v.
Thompson, 2015 IL 118151, 1 36. “Although facial and as-applied
constitutional challenges are both intended to address constitutional
infirmities, they are not interchangeable.” Id. On the one hand, “[a]n as-
applied challenge requires a showing that the statute violates the constitution
as it applies to the facts and circumstances of the challenging party.” Id. On
the other hand, “a facial challenge requires a showing that the statute is
unconstitutional under any set of facts, i.e., the specific facts related to the
challenging party are irrelevant.” Id. Moreover, this Court has repeatedly
indicated that “[a]ll statutes carry a strong presumption of constitutionality,”
and that statutes should be upheld as constitutional “whenever reasonably
possible, resolving all doubts in favor of their validity.” People v. Pepitone,

2018 IL 122034, 1 12.

22

SUBMITTED - 17092504 - Kaitlyn Chenevert - 3/15/2022 2:04 PM



127464

Finally, when a circuit court’s order granting a permanent injunction
involves a question of law, as it does here because the circuit court decided the
constitutionality of a statute, this Court’s review is also de novo. Vaughn v.
City of Carbondale, 2016 IL 119181, 1 22. A party seeking a permanent
injunction must demonstrate: “(1) a clear ascertainable right in need of
protection; (2) that he or she will suffer irreparable harm if the injunction is
not granted; and (3) that no adequate remedy at law exists.” Id., 1 44.

II. The residency restriction is not facially unconstitutional and
plaintiff has waived any as-applied challenge.

In this case, the circuit court erred as a matter of law by holding that
the residency restriction was facially unconstitutional. Although the court
correctly determined that the residency restriction was subject to rational
basis review, it misapplied that test. Because it is reasonably conceivable that
prohibiting child sex offenders from residing within 500 feet of a home day
care may protect some children, the residency restriction passes rational basis
review and therefore is not facially unconstitutional. And to the extent that
plaintiff wanted to pursue an as-applied challenge to the residency restriction,
he abandoned such a claim by objecting to an evidentiary hearing before the
circuit court. Indeed, because the record contains only unverified allegations
and no evidence, there was nothing upon which the circuit court could have

made factual findings to render an as-applied ruling.
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A. The residency restriction does not violate substantive due
process because it is rationally related to the legitimate
state interest in protecting children.

Plaintiff claimed, and the circuit court held, that the residency
restriction violated the due process clauses of the United States and Illinois
Constitutions. (C 307); see also U.S. Const. amend. XIV, § 1; Ill. Const. art. I, §
2. The circuit court did not specify upon which clause it based its decision
(Sup C 4; A201) and so both are discussed below.

The due process clause in the Illinois Constitution is “nearly identical to
its federal counterpart.” Hope Clinic for Women, Ltd., v. Flores, 2013 IL
112673, 147. Accordingly, this Court uses the “limited lockstep” approach to
interpreting the state clause, meaning that “departure from the United States
Supreme Court’s construction of the provision will generally be warranted
only if [this Court] find[s] in the language of our constitution, or in the debates
and the committee reports of the constitutional convention,” an indication
that the Illinois Constitution was intended to be construed differently. Id.
(internal quotations omitted). There is no reason here to read the due
process clause in the Illinois Constitution as providing more protection than its
federal counterpart. See In re M.A., 2015 IL 118049, 1 53 (“no compelling
reason to interpret the Illinois due process clause to provide greater protection
than its federal counterpart” in substantive due process challenge to the

Violent Offender Against Youth Registration Act).
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The circuit court dismissed plaintiff’s procedural due process claim (C
591; A188) but held that the residency restriction violated his substantive due
process rights (C 591-92; A188-89). When assessing a substantive due process
challenge, the court first “determine[s] whether the statute restricts or
regulates a liberty interest and whether that liberty interest is a fundamental
right.” Pepitone, 2018 IL 122034, 1 14. Fundamental liberty interests include
things such as “freedom of choice concerning procreation, marriage, and
family life[.]” People v. R.G., 131 Ill. 2d 328, 343 (1989); see also Washington
v. Glucksberg, 521 U.S. 702, 719-20 (1997)(describing fundamental liberty
interests).

1. The residency restriction does not implicate a
fundamental right.

The circuit court here correctly concluded that the residency restriction
does not implicate a fundamental right (see C 591), because it only limits
where plaintiff may live, not with whom he may live. The United States Court
of Appeals for the Seventh Circuit reached this same conclusion when
considering the residency restriction at issue in this case. See Vasquez v. Foxx,
895 F.3d 515 (7th Cir. 2018). There, the plaintiffs claimed that the residency
restriction violated their substantive due process rights, infringing on their
fundamental right to “establish a home.” Id. at 525. (internal quotations
omitted). The Seventh Circuit described their argument as “meritless”
because “[a] law limiting where sex offenders may live does not prevent them

from establishing a home; it just constrains where they can do so.” Id.
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The Illinois Appellate Court reached a similar conclusion in considering
a challenge to the Criminal Code’s prohibition on child sex offenders residing
within 500 feet of a school. In People v. Leroy, 357 Ill. App. 3d 530 (5th Dist.
2005), the defendant, a child sex offender, sought to live with his mother, who
owned a home within 500 feet of a school. Id. at 532-33. The defendant
argued that the statute violated his fundamental right “to live with his mother
and enjoy her support,” but the court rejected that assertion. Id. at 533-34.
The court explained that the statute “does not dictate with whom a child sex
offender may live,” but merely “restricts where, geographically, a child sex
offender may live in relation to a playground or a facility providing programs
or services exclusively directed toward persons under 18 years of age.” Id. at
534; see also Pepitone, 2018 IL 122034, 1 14 (Criminal Code’s prohibition on
child sex offenders being knowingly present in a public park does not implicate
fundamental right).

Consistent with this precedent, this Court should hold that the
residency restriction does not implicate a fundamental right. Plaintiff is not
prohibited from establishing a home or from living with his family. Instead,
the residency restriction limits only where he may live.

For his part, plaintiff argued in the circuit court that the residency
restriction violated his fundamental rights to “own and enjoy the use of his
current property as well as any future property” (C 544-55) and interfered

with his fundamental liberty right in “intrastate travel and the right to parent
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one’s children.” (C 334). Plaintiff is incorrect; the residency restriction does
not implicate a fundamental right.

First, as to plaintiff’s claim that the residency restriction implicates his
ability to enjoy his current or future properties, plaintiff alleged that he
purchased the land that he built his house on in 2017 (see C 317; A 20). This
was nine years after the residency restriction went into effect. Pub. Act No.
95-821 (eff. Aug. 14, 2008). Thus, whatever property interest plaintiff had in
the land and the house at the time they were purchased and built was already
limited by the residency restriction. See Vasquez, 895 F.3d at 524 (affirming
dismissal of plaintiffs’ takings claims because residency restriction was “on the
books” when home was purchased and it was “necessarily part of any
property-rights expectations [that he] could have held”); see also People v.
Lander, 215 111. 2d 577, 588 (2005) (“It is well settled that all citizens are
charged with knowledge of the law”). Moreover, the Illinois Appellate Court
has routinely “rejected the notion that employment or residency restrictions
on sex offenders violate their fundamental rights.” People v. Avila-Briones,
2015 IL App (1st) 132221, 11 75-76 (collecting cases). Thus, plaintiff’s
assertion that the residency restriction infringes on his ability to enjoy his
current and any future property does not implicate a fundamental right.

Second, this Court has yet to expressly recognize a fundamental right to
intrastate travel, although it impliedly recognized one in In re J. W., 204 11l. 2d

50, 77-78 (2003) (citing People v. Pickens, 186 Ill. App. 3d 456, 460 (4th Dist.
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1989), which referenced People v. Beach, 147 Cal. App. 3d 612, 620-21 (Cal.
App. 2d Dist. 1983), in which the California appellate court held that “[a]
citizen has a basic constitutional right to intrastate as well as interstate
travel”). Assuming that plaintiff has such a right, the residency restriction
does not infringe it. Plaintiff is prohibited from residing at the residence in
question, but he is not prohibited from traveling there. Thus, the residency
restriction does not infringe any right to intrastate travel.

Third, parents have a fundamental liberty interest “in raising and
caring for their children.” People v. Legoo, 2020 IL 124965, 1 31. That
interest “includes the right of parents to direct the upbringing and education
of their children and make decisions involving the care, custody, and control of
their children.” Id. The residency restriction, which limits where plaintiff
may reside but not how he may raise his children, does not implicate this
fundamental right. See Leroy, 357 Ill. App. 3d at 544 (residency restriction
“does not prohibit the defendant from living with his family . . .. [I]t merely
restricts where, geographically, a child sex offender may live”); see also Legoo,
2020 IL 124965, 11 31-32 (rejecting defendant’s argument that statute that
prohibited him from being present in a public park, where he had gone to look
for his son, violated his fundamental liberty interest in raising and caring for
his child).

In sum, the circuit court correctly concluded that the residency

restriction did not infringe on any fundamental right.
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2. The residency restriction passes the applicable
rational basis test.

Because the residency restriction does not implicate a fundamental
right, it is subject to rational basis review. Pepitone, 2018 IL 122034, 1 14.
Under that test, this Court determines “whether there is a legitimate state
interest behind the legislation, and if so, whether there is a reasonable
relationship between that interest and the means the legislature has chosen to
pursue it.” People v. Johnson, 225 Ill. 2d 573, 585 (2007). The test is “highly
deferential,” and its “focus is not on the wisdom of the statute.” Id. at 584-85;
see also id. at 592 (court “will not question the wisdom” of General Assembly’s
choice in enacting statute, as “a statute need not be the best method of
accomplishing a legislative goal; it must simply be reasonable”). Thus, “[i]f
there is any conceivable set of facts to show a rational basis for the statute, it
will be upheld.” Id.

Protecting children is indisputably a legitimate state interest, see In re
R.C., 195 111. 2d 291, 305 (2001), and plaintiff has conceded as much (see C
334). The first part of the rational basis test, therefore, is satisfied.

The second part of the test is also satisfied because the residency
requirement bears a reasonable relationship to furthering the State’s interest
in protecting children. As the Seventh Circuit explained when sustaining the
residency requirement against a similar challenge, it is “self-evident that
creating a buffer between a child day-care home and the home of a child sex

offender may protect at least some children from harm.” Vasquez, 895 F.3d at
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525; see also Leroy, Ill. App. 3d at 535 (“it is reasonable to believe that a law
that prohibits child sex offenders from living within 500 feet of a school will
reduce the amount of incidental contact child sex offenders have with the
children attending that school” and thus will reduce the opportunity for child
sex offenders to commit offenses against children).

The circuit court departed from this reasoning, holding that the
residency restriction was “irrational” because it would be lawful for a child sex
offender to live next door to a family with 10 children under the age of 12, but
unlawful for him to live next to that family if it took in two children under the
age of 12 from separate households for day care. (Sup C 5; A202). This was a
misapplication of the rational basis test. This test does not require that a
statute achieve a legitimate state interest in every application. Instead, a
statute will be upheld if there is “any conceivable set of facts to show a rational
basis for the statute.” Johnson, 225 Ill. 2d at 584-85 (emphasis added). And
because it is conceivable that children in the hypothetical family envisioned by
the circuit court, with 10 children who took in two children from separate
households under the age of 12, could be protected by the residency restriction,
it satisfies the rational basis test.

The circuit court also erred as a matter of law by holding the statute
unconstitutional because the “only way the children are protected in the first
instance is if their parents take in enough day care kids from separate

households to place them within the 3 to 12 range of protected children.” (Sup
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C 5; A202). This Court has explained that “[t]he legislature need not choose
between legislating against all evils of the same kind or not legislating at all.”
Chi. Nat. League Ball Club, Inc. v. Thompson, 108 Ill. 2d 357, 367 (1985). And
“[a]n entire remedial scheme will not be invalidated simply because it failed,
through inadvertence or otherwise, to cover every evil that might conceivably
have been attacked.” Id. (cleaned up). Thus, the residency restriction is not
facially unconstitutional simply because it may protect some, but not all,
children.

In the circuit court, plaintiff argued that the residency restriction did
not survive rational basis review because, consistent with SORA, he could visit
the house any time that he wanted. See R 42. Plaintiff asserted that there
was no rational reason to allow him to visit the house during the day when the
home day care was open but prohibit him from sleeping at the house at night
when the home day care was closed. See (R 42). Plaintiff’s argument
mistakenly assumes that home day cares operate only during the day. But
DCF'S regulations do not prohibit home day cares from operating at night. See
89 Ill. Admin. Code § 406.23 (setting forth regulations for home day cares
providing “night care,” and providing that “[a] child is considered enrolled in
evening and/or night care when a majority of his or her time at the day care
home occurs between 6:00 p.m. and 6:00 a.m.”). And under a facial challenge,
this Court asks whether there is “any conceivable set of facts to show a

rational basis for the statute.” Johnson, 225 Ill. 2d at 584-85 (emphasis added).

31

SUBMITTED - 17092504 - Kaitlyn Chenevert - 3/15/2022 2:04 PM



127464

Because home day cares may operate at night, it is not unreasonable to
prohibit child sex offenders from residing next to them so as to create a
“buffer” between them and home day cares. See Vasquez, 895 F.3d at 525.
Finally, in plaintiff’s second amended complaint, he claimed that the
residency restriction was unconstitutional as applied to him (see C 318-75), but
no evidentiary hearing was held before the circuit court entered a permanent
injunction. (See C 588). Moreover, on this Court’s limited remand, plaintiff
objected to the circuit court conducting an evidentiary hearing (Sup2 R 8-9).
Because an as-applied challenge would require the court to consider plaintiff’s
specific facts and circumstances, see People v. Harris, 2018 IL 121932, 1 39,
plaintiff has waived any such challenge, see People v. Bingham, 2018 IL
122008, 1 22 (as-applied challenge “is not properly brought when there has
been no evidentiary hearing and no findings of fact”); People v. Minnis, 2016
IL 119563, 1 19 (refusing to consider as-applied challenge where no evidentiary
hearing was held); Thompson, 2015 IL 118151, 11 37-39 (deeming as-applied
challenge forfeited because it was raised for the first time on appeal and there
was an insufficient factual record to analyze such a claim); see also In re
Detention of Swope, 213 1l1. 2d 210, 217 (2004) (“a party cannot complain of
error which that party induced the court to make or to which that party
consented”); see also Gallagher v. Lenart, 226 111.2d 208, 229 (2007) (defining

waiver an affirmative relinquishment of a known right).
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Indeed, given plaintiff’s refusal to proceed to an evidentiary hearing,
there is no evidence in the record upon which a court may decide whether the
residency restriction is unconstitutional as applied to him. The circuit court
acknowledged several times that there was no evidence before it about the
home day care at issue here. See (R 26) (“I am not aware of any evidence or
pleadings that specifically set out anything more than there is a home on the
same street that operates a home day care facility. . .. I don’t believe that the
Court’s been made aware of how often it operates and the makeup of the
children who are in the home during its hours of operation.”); (Sup2 R 12) (“I
had no facts that would have specifically related to Mr. Kopf and what was
happening on his block.”); (Sup2 R 20) (“I couldn’t even imagine what other
factors it would be, other than the Court had wondered at some point in time
when the daycare home began operating as a daycare home.”).

Accordingly, plaintiff’s argument that the residency restriction is
irrational because he is allowed to visit the home during the day, when the day
care was operating, but not at night, when the day care was not, rested on
allegations and not evidence about the day care’s operating hours. Similarly,
although the circuit court noted, during the February 16, 2022 hearing on this
Court’s limited remand, that it had recited “certain facts” in its initial order
about plaintiff’s purchase of his home after being told that he could reside
there (Sup2 R 23), the record contains no evidence supporting such “facts.”

All that was before the circuit court were plaintiff’s unverified allegations in
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his second amended complaint (see C 306-75; A9-78), which are not evidence,
Browning v. Jackson Park Hosp., 163 Ill. App. 3d 543, 547 (1st Dist. 1987)
(allegations in unverified complaint do not constitute evidence). And during
the hearings, plaintiff provided no sworn testimony regarding his assertions,
and thus state defendants did not have the opportunity to test his allegations.
(See R 3-48).

The circuit court also purported to make factual findings regarding
plaintiff’s compliance “with his sentence and his compliance with the SORA
laws.” (Sup2 R 23). But the record contains no evidence on these topics.
Plaintiff’s second amended compliant included allegations regarding his
compliance with SORA’s requirements and his likelihood to reoffend (see C
316, 550), but, again, allegations are not evidence, see Browning, 163 Ill. App.
3d at 547. Nor does any document attached to plaintiff’s complaint speak to
these topics. (See C 376-81; A79-184). And although plaintiff asserted that he
had always complied with SORA’s requirements, did “very well” at group and
individual counseling, and had not reoffended (R 39), he did not provide these
statements under oath, as required by Illinois Rule of Evidence 603, see Ill. R.
Evid. 603 (“[blefore testifying, every witness shall be required to declare that
the witness will testify truthfully, by oath or affirmation, administered in a
form calculated to awaken the witness’ conscience and impress the witness’

mind with the duty to do so”).

34

SUBMITTED - 17092504 - Kaitlyn Chenevert - 3/15/2022 2:04 PM



127464

In sum, although the circuit court correctly identified rational basis
review as the applicable test for plaintiff’s substantive due process claim, it
misapplied that test. Because a conceivable set of facts exists to support the
residency restriction, it satisfies rational basis review and is not facially
unconstitutional.

B. The residency restriction also does not violate equal
protection.

Plaintiff also claimed, and the circuit court held, that the residency
restriction violates the equal protection clauses of the United States and
Illinois Constitutions. (C 325-39); see also U.S. Const. amend. XVI, § 1; Il
Const. art. I, § 2. Although, as with plaintiff’s substantive due process claim,
the circuit court did not specify the clause it rested its decision on (Sup C 4;
A201), this Court “applies the same standard under both the Illinois
Constitution and the United States Constitution when conducting
an equal protection analysis.” In re M.A., 2015 IL 118049, 1 23.

“[E]qual protection requires the government to treat similarly situated
people in a similar manner.” People v. Donoho, 204 111. 2d 159, 176-77 (2003).
The level of scrutiny applied to a statute on an equal protection challenge
“depends on the type of the legislative classification at issue.” People v.
Botruff, 212 111. 2d 166, 176 (2004). If a statute does not implicate a
fundamental right or discriminate based on a suspect class (such as race,
national origin, or gender), then the rational basis test applies. People v.

Alcozer, 241 111. 2d 248, 262 (2011). And where the rational basis test applies,
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challenges to statutes “under due process and equal protection require the
same essential analysis,” Alcozer, 241 Ill. 2d at 262, meaning that “[i]f any set
of facts can reasonably be conceived to justify the classification, it must be
upheld,” Botruff, 212 11l. 2d at 177.

As explained, see supra at pp. 25-28, the residency restriction does not
implicate a fundamental right. Nor does it discriminate based on a suspect
class. Thus, the rational basis test applies. See In re Destiny P., 2017 IL
120796, 1 14. And, as also explained, see supra pp. at 24-37, the residency
restriction satisfies the rational basis test because the State has an
indisputably legitimate interest in protecting children from sex abuse, and it is
reasonably conceivable that prohibiting child sex offenders from residing
within 500 feet of a home day care would protect some children from such
abuse.

The circuit court nevertheless held that the residency restriction
violated the equal protection clause because “[t]he child sex offender living
next to a day care home consisting of only 3 qualifying children is treated
differently than the child sex offender living next door to the family of 5, 7, or
10 children.” (Sup C 5; A202) But, again, “[w]hen the legislature creates a
statute, it is not required to solve all the evils of a particular wrong in one fell
swoop.” People v. Adams, 144 111. 2d 381, 391 (1991); see also supra p. 31.
Here, the General Assembly sought to solve at least part of the problem of

child sex offenders coming into close contact with children, and limit the
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opportunity of those offenders to reoffend, by prohibiting child sex offenders
from being near various locations, including from residing within 500 feet of a
home day care. See 735 ILCS 5/11-9.3(b-10) (2020); see also 720 ILCS 5/11-9.3
(2020) (describing the statute as prohibiting child sex offenders from
“approaching, contact, residing with, or communicating with children within
certain places”). That the legislature did not prohibit sex offenders from
being in or near every location in which they are likely to have access to
children does not mean that the residency restriction lacks a rational basis.
See Adams, 144 I11. 2d at 391-92 (rejecting equal protection challenge to
Habitual Child Sex Offender Registration Act on the basis that it required
some convicted felons to register, but not others).

In sum, the circuit court erred when it denied state defendants’ motion
to dismiss plaintiff’s substantive due process and equal protection claims and
held that the residency restriction is facially unconstitutional. The State has a
legitimate interest in protecting children, and the residency restriction is
rationally related to that interest because it may protect some children from
child sex offenders. Because the circuit court incorrectly found that the
residency restriction violated substantive due process and equal protection, it
also incorrectly entered a permanent injunction on that basis. See Vaughn,
2016 IL 119181, 1 22 (plaintiff seeking permanent injunction must establish,
among other requirements, clear right in need of protection). This Court,

therefore, should reverse and vacate the circuit court’s orders finding that the
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residency restriction facially unconstitutional and granting plaintiff

permanent injunctive relief.

CONCLUSION

For these reasons, State Defendants-Appellants Brendan Kelly, in his
official capacity as the Director of the Illinois State Police, and Kwame Raoul,
in his official capacity as the Illinois Attorney General, request that this Court:
(1) reverse and vacate the circuit court’s June 22 and 23, 2021 orders to the
extent that they found that the residency restriction violates plaintiff’s
substantive due process and equal protection rights; (2) reverse and vacate the
circuit court’s permanent injunction entered in its June 22, 2021 order; and (3)
reverse and vacate the circuit court’s January 28, 2022 and February 16, 2022
orders finding that the residency restriction is facially unconstitutional and
violates plaintiff’s substantive due process and equal protection rights.

Respectfully submitted,

KWAME RAOUL
Attorney General
State of Illinois
[s/ Kaitlyn N. Chenevert JANE ELINOR NOTZ
KAITLYN N. CHENEVERT Solicitor General
Assistant Attorney General
100 West Randolph Street 100 West Randolph Street
12th Floor 12th Floor
Chicago, Illinois 60601 Chicago, Illinois 60601
(312) 814-2127 (office) (312) 814-3312
(773) 590-6946 (cell)
CivilAppeals@ilag.gov (primary) Attorneys for Defendants-Appellants

Kaitlyn.Chenevert@ilag.gov (secondary) Brendan Kelly and Kwame Raoul
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IN THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

MARTIN T. KOPF )

Plaintiff )
Vs, ) Case No: 19 CH 883
JOE McMAHON (in his official duties as )

Kane County State’s Attorney) ) F%“ .

erk of the Cfr cuit Court
BRENDAN KELLY {in his official duties as ) Kana County, Il
Director of Illinois State Police) ) . SEP -8 2000
KWAME RAQUL (in his official duties as ) iﬂé@ 017 |
lllinois Attorney General) ' HED o

HAMPSHIRE POLICE DEPARTMENT

Defendants
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COMPLAINT FOR CIVIL RIGHTS VIOLATIONS, DECLARATORY
JUDGEMENT AND OTHER INJUNCTIVE RELIEF

Nature of the Case

1. This is an action challenging the constitutionality of 720 ILCS 5/11-9.3(b-10)(hereinafter
referred to as “residency restriction”), which, under Illinois law, makes it illegal for an
individual deemed as a “child sex offender” to “knowingly reside within 500 feet of a
playground, childcare institution, day care home, group day care home, or a facility
providing programs or services exclusively directed towards persons under 18 years of
age.” Plaintiff challenges the constitutionality of the statute “as-applied,” under the Ex
Post Facto Clause of both the U.S. Constitution and the State of lllinois Constitution, the
Fifth, Eighth, and Fourteenth Amendments of the U.S. Constitution, as well as Art. | Sect.
2 and Art. | Section 11 of the lllinois Constitution.

2. This is an action challenging the constitutionality of 730 ILCS 150/ (also known as the Sex
Offender Registration Act (hereinafter referred to as SORA)), “as-applied,” under the Ex
Post Facto Clause of both the U.S. Constitution and the State of lllinois Constitution, the
Fifth, Eighth, and Fourteenth Amendments of the U.S. Constitution, and Art. I, Sect. 2
and 11 of the Illinois Constitution.

3. This is an action challenging the constitutionality of 720 ILCS 5/11-9.3 in its entirety,
including, but not limited to, “presence restrictions” and designation of “child sex
offender” as-applied to the Plaintiff. Plaintiff challenges the constitutionality under the

Ex Post Facto Clause of the U.S. Constitution and the illinois Constitution, the Fifth,

A10
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Eighth and Fourteenth Amendments to the U.S. Constitution and Art. |, Sect. 2 and 11 of
the lllinois Constitution.

4. This is an action challenging thé constitutionality of 730 ILCS 152 also known as the Sex
Offender Community Notification Law (hereinafter referred to Notification Law). Plaintiff
challenges the constitutionality under the Ex Post Facto Clause of both the U.S.
Constifution and the lllinois Constitution, the Fifth, Eighth and Fourteenth Amendments
to the U.S. Constitution as well as Art. |, Sect. 2, and 11 of the Illinois Constitution.

5. Plaintiff further challenges the constitutionality of 730 5/5-5-3(0) (requiring him to
renew his driver’s license annually) under the Ex Post facto Clause of both the U.S. and
State of lllinois Constitutions, the Fifth, Eighth and Fourteenth Amendments to the U.S.
Constitution and Art. | Sect. 2 of the lllinois Constitution.

6. Plaintiff challenges Kane County’s procedures for enforcing the “residency restrictions”
“as-applied to the Plaintiff. Specifically, Kane County stated “...the timeframe of which
[Plaintiff] needs to move should be reasonable and fair.” (See Hampshire Police Report
#18-04697 (hereinafter referred to as Police Report)). Plaintiff was given exactly 22 days
to vacate his residence. After the 22 days, if the Plaintiff did not vacate his property, he
would have faced felony prosecution. Plaintiff challenges the policies of the Kane County
State’s Attorney’s Office under the Fifth and Fourteenth Amendments.

Jurisdiction and Venue

7. Jurisdiction is proper in this court pursuant to 735 ILCS 5/209(a-c). Specifically, this is a

case brought by a citizen of the State of lllinois a'nd involves real property focated within

the State as well.
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8. Venue is proper in Kane County pursuant to 735 ILCS 5/2 101 as a substantial part of the
events occurred in Kane County.

9. Declaratory relief is authorized under 735 ILCS 5/2 701. A declaration of faw is necessary
and appropriate to determine the respective rights and duties of parties in this action.

The Parties

10. Plaintiff Martin Thomas Kopf is a property owner in the Village of Hampshire, County of
Kane, State of lllinois.

11. Plaintiff is a former sex offender and is labeled a ”ct;ild sex offender” by virtue of his
conviction in 2003, therefore he is subject to the requirements of the residency
restrictions, presence restriction, SORA; the Notification Law and 730 5/5-5-3(o) for the
remainder of his life.

12. Defendant Joe McMahon is sued in his official capacity as Kane County State’s Attorney.
In this capacity, State’s Attorney McMahon is charged with the enforcement of the
criminal laws of the State of lllinais, including residency restrictions, presence
restrictions, SORA, t‘he Notification Law and 730 5/5-5-3(0). He is sued solely in his
capacity for purposes of declaratory and injunctive relief.

13. Stafe's Attorney McMahon has, in the past, initia;ced prosecutions for violations of
residency restrictions, presence restrictions and SORA. Further, State’s Attorney
McMahon has the power to initiate prosecutions for violations of 730 ILCS 5/5-5-3(0).
Plaintiff fears that State’s Attorney McMahon will prosecute him in the future for

violations of these statutes. The courts have recognized that it is appropriate to bring

Al2

sEHffRAssd f%&é&sﬁéﬁ(inﬁhenevért - 3/15/2022 2:04 PM € 309



9/9/202d 2 7464 imaged

forth a constitutional action against a State’s Attorney seeking declaratory and injunctive
relief.}

14. Director Brendan Kelly is sued in his official capacity as the Director of lllinois State

"Police. In this capacity, Direcfor Kelly is charged with maintaining the sex offender
database, ensuring that sex offender are compliant and maintaining the mapping systeni
used to track where sex offenders live. He is sued solely in his capacity for purposes of
declaratory and injunctive relief,

15. Plaintiff is fearful that Director Kelly will have him arrested or refer him for criminal
prosecution for violations of the sex offender statutes.

16. Attorney General Kwame Raoul is sued in his official capacity as the Attorney General of
the State of lllinois. General Raoul is sued solely in his capacity for declaratory and
injunctive relief.

17. Hampshire Police Departmeht {(hereinafter referred to as H.P.D.), as a local law
enforcement agency, is charged with enforcing the laws of the State of Hllinois, including
residency restrictions, presence restrictions, SORA and 730 ILCS 5/5-5-3(0). Further, as
Plaintiff is a resident of the Village of Hampshire, Plaintiff is under the direct supervision
of the H.P.D. for as long as he lives there. H.P.D. is sued solely for purposes of
declaratory and injunctive relief.

18. Plaintiff is.fearful that H.P.D. will arrest him for violations of the sex offender statutes.

1 Vazquez v. Foxx, 895 F.3d 515 (2018) {where Plaintiffs were awarded preliminary injunctive relief from
prosecution of residency restrictions.
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" The Challenged Statutes
19. The Plaintiff puts forth an as-applied challenge the statute 720 ILCS 5/11-9.3 Presence
within school zone by child sex offenders prohibited; approaching, contacting, residing
with, or communicating with a child within certain places by child sex offenders
prohibited. Specifically, Plaintiff challenges the following subsections:

(a) It is unlawful for a child sex offender to knowingly be present in any
school building, on real property comprising any school building...

(a-5) It is unlawful for a child sex offender to knowingly be present
within 100 feet of a site posted as a pick-up or discharge stop for a

conveyance owned, leased, or contracted by a school to transport students

to or from school...

(a-20) It is unlawful for a child sex offender to knowingly be present in any
public park building, a playground or recreation area within any publicly
accessible privately owned building, or on real property comprising any
public park when persons under 18 years of age are present in the building
or on the grounds and to approach, contact, or communicate with a child
under 18 years of age uniess the offender is a parent of a person under 18
years of age present in the building or on the grounds.

(b} it is unlawful for a child sex offender to knowingly loiter within 500 feet
of a school building or real property comprising any school...

{b-2) It is unlawful for a child sex offender to knowingly loiter on a public
way within 500 feet of a public park building or real property comprising
any public park while persons under the age of 18 are present in the
building or on the grounds and to approach, contact, or communicate with
a child under 18 years of age, unless the offender is a parent or guardian of
a person under 18 years of age present in the building or on the grounds.

(b-5) It is unlawful for a child sex offender to knowingly reside within 500
feet of a school building or the real property comprising any school that
persons under the age of 18 attend.

(b-10) 1t is unlawful for a child sex offender to knowingly reside within 500

feet of a playground, child care institution, day care center, part day child
care facility, day care home, group day care home, or a facility providing
programs or services directed toward persons under 18 years of age.
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{c-2) It is unlawful for a child sex offender to participate in a holiday event
involving children under 18 years of age.

20. Plaintiff further challenges the 720 ILCS 5/11-5.4-1 (b) and {(c) which states:

(b) 1t is unlawful for a sexual predator or a child sex offender to knowingly
be present in any public park building or on real property comprising
any public park.

(c) Itis unlawful for a sexual predator or a child sex offender to knowingly
loiter on a public way within 500 feet of a public park building or real
property comprising any public park.

21. Plaintiff challenges the constitutionality of the designation of “child sex offender” as
defined in 720 ILCS 5/11-9.3(d)(1-2) and 720 ILCS 11-9.4-1 (a) as being statutorily
defined by offense committed.

22. Plaintiff challenges the constitutionality of 730 ILCS 150/ the Sex Offender Registration
Act and 730 ILCS 152 the Sex Offender Community Notification Law both in their
entirety.

23. Finally, Plaintiff challenges the constitutionality of 730 ILCS 5/5-5-3(0).

24. Each of these challenged statutes have changed so dramatically since their inception
that it cannot be said they serve the purpose of protecting the public anymare. Instead,
these laws undermine public safety, making a former offender more likely to reoffend,
whether through a technical violation of the draconian laws or through another sex
offense.?

25. Further, because the requirements of these laws have changed at the whim of the

legislators in order to appear “tough on crime,”? these changes have negatively affected

2 Task Force p. iv
3 Infra. at -
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the Plaintiff and his family. For example, ﬁad Plaintiff known that the State Legislature
would enact laws which would have a negative effect on his ability to parent his
children, he might still have gotten married but he definitely would not have fathered

any kids.

Factual Allegations

26. Plaintiff is an Honorably Discharged Veteran of the U.S. Navy. While in serving in the
Navy, Plaintiff had multiple traumatic experiences which have affected him physically,
emotionally and psychologically.® The physical injuries include lower back problems®, in
whic'h Plaintiff has had six surgeries thus far and permanent bi-lateral nerve damage,
diagnosed as a “[m]oderate incomplete paralysis”® to both legs which not only severely
limit Plaintiff's mobility but keep Plaintiff in varying degrees of painon a d'aily basis and
affects the Plaintiff's ability to complete normal tasks such as dressing himself and tying
his shoes.

27. The psychological and emotional damage the Plaintiff sustained as a result of his service
to this Country is more severe. Plaintiff was diagnosed and is being treated for
“adjustment disorder with mixed anxiety and depressed mood,” with symptoms such as:

e occupational and social impairment, with deficiencies in most areas,
such as work, school, family relations, judgement, thinking, or mood
e suicidal ideation

e obsessional rituals which interfere with routine activities
e speech intermittently illogical, obscure, or irrelevant

4 See Entitlement Decision from Department of Veterans Affairs.
‘id.p.2 ’
$1d. p. 2-4
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¢ near-continuous panic or depression affecting the ability to function
independently, appropriately and effectively

impaired impulse control

spatial disorientation

neglect of personal appearance and hygiene

difficulty in adapting to stressful circumstances

inability to establish and maintain effective relationships’

28. Because of the severity of Plaintiff's disabilities, the Depgrtment of Veterans Affairs had
determined that he is “unable to secure or follow substantially gainful occupation as a
result of service-connected disabilities.”®

29. Further, Plaintiff's disabilities’are considered “permanent and total” by the Department
of Veterans Affairs.?

30. In 2001 and again in 2002, Plaintiff had his two back surgeries which both proved to be
unsuccessful. Plaintiff became addicted to Vicodin and muscle relaxants, often going to
multiple different hospital emergency rooms seeking, and ultimately receiving,
prescriptions while concurrently suffering from the untreated mental health issues in
which Plaintiff already had two suicide attempts. Also, because Plaintiff was unable to
work, he was drinking alcohol excessively, to the point that he would get blackout drunk
twice per day, typically going to the bars from 1000-1500 hours, go home and sleep and
then return to the bars from 2100-0200 hours. These events directly preceded Plaintiff's
sex offense.

31. When Chicago Police came to take Plaintiff into custody at his then apartment located at

4600 N. Cumberland Ave, the arresting sergeant recommended to Plaintiff that he take

71d.p.3
%id.p.5
9 See Department of Veterans Affairs letter dated 23 May 2018

8
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“a couple of pain pills because this is going to take a few hours.” Plaintiff did as the -
sergeant recommended, taking triple the dosage in the presence of the officers.

32. Once at the isth District Police Station, Plaintiff immediately requested an attorney.
Over the course of the next few hours, Plaintiff is unsure how long it was, Chicago Police
would continue to enter the interrogation room and question Plaintiff. Plaintiff
continued to request an attorney. At one point, the sergeant entered the room and told
the Plaintiff that if he would just admit to the sexual offense, then he would be back at
his apartment within an hour. Bet’:aus’e Plaintiff was “buzzing” and tired from the
medications, Plaintiff relented and offered a confession. Plaintiff was transferred to
Cook County Jail the next day where he spent eight months.

33. On 15 January, 2003, Piaintiff’s attorney, William Kunkel, and the Assistant State’s
Attorney, Ms. Michelle Pappa, approached the Plaintiff with a plea deal. In exchange for
a guilty plea, the Plaintiff would receive 3 years of sex offender program probation.1°
Before accepting the plea, Plaintiff inquired about how long he would be required to
register. Ms. Pappa assured the Plaintiff that he would only be required to register for 10
years. It was on that assurance that Plaintiff accepted the plea deal. Plaintiff was then
handed the lllinois Sex Offender Registration Act Registration Form.!! The top half of the
first page of the form was blank, including the top left corner designating what class of

offender Plaintiff would be included in and the offense and statute that the Plaintiff

would be pleading guiity to. Plaintiff was instructed to initial the seven lines describing

18 See Official Trial Transcript Dated 15 January, 2003 p. 2
1 A copy of the original obtained from Plgintiff's former attorney is included in the exhibits

9
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the duty to register and to sign underneath. “He has filled out the forms and he has filled
out half of Sex Offender Registration Act.”!? Without an offense, statute or class of
offender notated before Plaintiff read, initialed and signed the form, it would be
impoaossible for the Plaintiff in this case to know that he was required to register for life.

34. It is important to note that the signature of the Notifying Official from the State’s
Attorney’s Office is a different person than the Assistant State’s Attorney that promised
the 10 year registration period.

35. Since this 2003 conviction, Plaintiff has had no other criminal convictions and has not
reoffended.

36. Plaintiff has currently been married for 11 years and has two sons ages 10 (Son #1) and 7
(Son #2). Plaintiff has always been the primary caretaker for both sons their entire lives.

37. Because of Plaintiff’s disabilities, Plaintiff and his wife decided tha't they needed a new
home to better accommodate Plaintiff's physical and mental needs. Plaintiff and his wife
searched for an existing home but they were not able to find a SORA compliant home
that could also be easily adapted to Plaintiff’s needs. After researching, Plaintiff and his
wife decided it would be more cost-effective to build a new home.

38. Befqre deciding on building a new home in the current location, Plaintiff and his wife
conducted a search of the Hampshire area using the lllinois State Police Sex Offender
Response Team's (hereinafter referred to as ISORT) mapping system. The mapping

system shows the location of schools, preschools and parks. It also shows the location of

122 Transcript p. 2

10
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all sex offenders living within a specified area. This search did not turn up any prohibited
locations in the area of the proposed building site.

39. In or ahout November 2017, Plaintiff and his wife contacted ISORT to ensure the
proposed building site was compliant with the residency restrictions. They were advised

" by ISORT that the site was complianlt but, by law, Plaintiff was required to check with
local law enforcement. At no time did ISORT recommend checking any other State
websites or any other procedures.that needed to be done.

40. In or abqut December 2017 Plaintiff énd his wife purchased the site at . - .
Hampshire and constructi.on began on their new residence in or about January 2018.

41. There are numerous and costly upgrades to this semi-custom built home that meet the
requirements of the Department of Veteran’s Affairs.

42. On or about 2;4 August 2018, Plaintiff and his family took up residence at . -
Plaintiff immediately registered with Lt. Jones as required by '730 ILCS 150/3. At no time
during the registration process was. . . deemed non-compliant with the
residency restrictions.

43. [n or about November 2017, Plaintiff contacted the Hampshire Police Department to
inquire about whether the site was compliant.!® Lt. H. Jones, the H.P.D. registering
official cited a preschool and a park, which were outside the 500 foot radius. At no time
did Lt. Jones suggest any home dayca.res in the area. Plaint}ff and his wife understood

that to be an approval for the site.

13 police Report #18-04697 p. 2 (hereinafter Police Report)

11
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44, On 01 November, 2018, Lt. Jones contacted Plaintiff and in formed him he was in
violation of the residency restrictions and must move. The Kane County State’s Attorney
and H.P.D. gave Plaintiff 22 days to move.

45. Because Plaintiff could not find an apartment to rent that was compliant or that a
landlord would accept the Plaintiff after a criminal background check, Plaintiff and his
wife purchased a travel trailer and Plaintiff took up residence at Lehman’s RV Resort in
Marengo.

46. On or about 12 August 2019, Plaintiff was informed he must move from Lehman’s due to
his status as a sex offender.

47. Plaintiff then checked in to the Super 8 Motel in Hampshire while looking for a more
permanent living situation but due to the cost Plaintiff was forced to move out.

48. After literally well over a hundred rejections for apartments, Plaintiff wound up sleeping

in the back seat of his pickup truck at various areas within the Hampshire area.

Negligence

49. Plaintiff sets forth a prima facie case of negligence against the Director Kelly and the
H.P.D.

50. Plaintiff asserts that the negligence on the part of ISORT and H.P.D. forced Plaintiff into
non-compliance of the residency restrictions.

51. Both Director Kelly and the H.P.D. have a duty to ensure that former offenders are, and

will stay, in compliance with the residency restrictions.

12
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52. Both Director Kelly and the H.P.D. have a duty to inform former offenders of the
resources available to ensure that they stay in compliance with the residency
restrictions.

53. Director Kelly, as the person overseeing ISORT mapping system, has a duty to inctude all
restricted locations in the mapping system.

54. The H.P.D. and ISORT had a duty to properly and accurately advise the Plaintiff that the
address of. - . Hampshire was non-compliant with the residency restrictions
and that the Plaintiff, by residing there, would be in violation of the residency
restrictions, a felony.

55. illinois defines negligence as the “[flailure to do something which a reasonably careful
person would do[...]"1*

56. The criteria used to define negligence in lllinois are: the existence of a duty owed to
another; a failure to perform that duty; an injury proximately caused by the failure to
perform the duty.’

Duty

57. Law enforcement is bound by the public duty doctrine that “absent a special relationship

between the governmental entity and the injured individual, the governmental entity

will not be liable for an injury to an individual.”16

*|LL PATTERN JURY INSTR., 10.1 (2014}

15 Quinn v. Sigma Rho Chapter of Beta Theta Pi Fraternity, 155 IIl.App.3d 231 (1987), citing Curtis v. County of Cook,
98 |ll.2d 158, 456 N.E.2d 116; Ogle v. Fuiten, 112 lll.App.3d 1048, 445 N.E.2d 1344

16 “public Duty Doctrine in State Tort Claims Cases” Glover, D. (2006).
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58. The special-duty doctrine is an exception to the public-duty doctrine.?” A special-duty
arises when the government develops a special relationship with an individual or class of
individuals and that duty is different than its duty owed to the general public.’® The
courts have further concluded that “when law enforcement officials exercise care or
custody of an individual, the individual’s status is elevated beyond that of a member of
the public at large and the ‘special duty’ exception is activated.”?®

59, Courts have established four criteria which must be met to establish the special-duty
relationship: (1} Assumption...through promises or actions, of an affirmative duty to act
on behalf of the party who was injured; (2) knowledge...that inaction (or omission) could
lead to harm; {3) some form of direct contact [with] injured party; (4) the party’s
justifiable reliance on the {...]affirmative undertaking.?°

60. ISORT assumed an affirmative duty to act by informing the Plaintiff that the property in
guestion was in compliance with the residency restrictions.

61. ISORT is well informed of the sex offender registration laws and the residency
restrictions contained therein, therefore they have the direct knowledge that any
omission on their part could lead to Plaintiff being non-compliant and subject to felony

arrest.

17 see Calloway v. Kinkelaar, 168 111.2d 328 659 N.E.2d 1330; Moran v. City of Chicago, 286 |ll. App.3d 746, 751, 676
N.E.2d 1316, 1320 (1997); Leone v. City of Chicago, 156 Ill.2d 33, 619 N.E.2d 119

18 gurdinie v. Village of Glendale Heights, 139 II1.2d 501, 565 N.E.2d 654 (1990); Arrizi v. City of Chicago, 201
lIl.App.3d 368, 371, 147 !ll.Dec. 68, 559 N.E.2d 68 (1990).

19 gurdinie, 139 111.2d 501, 565 N.E.2d {1990} citing Anthony v. City of Chicago, 168 IIl.App.3d 736, 737, 119 lll.Dec.
554, 523 N.E.2d (1998)

20 gelf v. Viflage of Midlothian, 90 11l.3d 967 (1980); Leone, 156 lil.2d 33, 188 Ill.Dec. 755 619 N.E.2d 119 (1993);
Burdinie, 139 IIl.2d 501, 509, 152 Ill.Dec. 121, 565 N.E.2d 654 (1990); Anthony, 168 Ill.App.3d 733, 736
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62. H.P.D. assumed an affirmative duty to act by informing the Plaintiff that the property in
question was in compliance with the residency restrictions. Further, as a registering
official, Lt. Jones is well informed of the sex offender registration laws and the residency
restrictions contained therein, therefore, he has the direct knowledge that any omission
on his part could lead to Plaintiff being non-compliant with the residency restrictions
and subject to felony arrest.

63. lllinois State Police had direct contact with Plaintiff.

64. H.P.D, had direct contact with Plaintiff.

65. Plaintiff relied on the accuracy of the information provided by ISORT, via telephone and
the offender mapping system, as well as the information provided by H.P.D. to invest
well over $450,000 in a residence adapted for his specific disabilities.

66. As all criteria have been met, Plaintiff asserts that Director Kelly and H.P.D. owed a
special-duty to the Plaintiff.

Breach of Duty

67. ISORT failed to fulfill their duty of care to the Plaintiff by not fully investigating the
existence of a home daycare in close proximity to the property Plaintiff wished to
purchase. H.P.D. failed to fulfill their duty of care to the Plaintiff by not fully investigating
the existence of a home daycare in close proximity to the property Plaintiff wished to
purchase.

68. ISORT and H.P.D. had a duty to fully investigate home daycares in the area, through

DCFS, and advised Plaintiff of their locations.

15
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69. Both ISORT and H.P.D. had a duty to advise the Plaintiff that the property he was about
to purchase with the intent to build his residence was not in compliance with the
residency restrictions. In Raley v. Ohio?* and Cox v. Louisiana?? the U.S. Supreme Court
overturned numerous criminal convictions because the defendants relied on the advice
of state officials that their actions were lawful.? Like Plaintiff in this case, the
defendants in Raley and Cox sought advice, or received it gratuitously, from state
officials as to the proper course of action to be followed in the situation at the time.

70. Both ISORT and H.P.D. had a duty to advise Plaintiff of the website maintained by lllinois
DCFS, which lists the locations of all the home daycares in Illinois.

71. ISORT has a duty to map home daycare businesses as they do with commercial daycare
sites, schools and parks as well as mapping the locations of former offenders” homes.

72. ISORT has a duty to inform the public that the mapping system maintained by them
should not be used to determine if a location meets the residency requirements.

73. The enforcement of the statute against Plaintiff by H.P.D. caused financial and emotional
injuries, injuries that were foreseeable, to both the Plaintiff and his family. Therefore,

Plaintiff asserts that a breach of duty does exist.

21360 U.S. 423 (1959)
22379 .. 559 (1965)
3 This also is a violation of due process
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Proximate Cause

74. “Proximate cause is a two-part inquiry. First, the defendant’s act or omission must be
the cause in fact of the plaintiff's injury. Second, the defendant’s conduct must be the
legal cause of the plaintiff’s injury.”2*

75. “A defendant’s negligence is the cause of fact of a plaintiff's injuries if there is a
‘reasonable certainty’ that a defendant’s acts caused the injury or damage.”?

76. There can be no doubt that the omissions on the part of ISORT and H.P.D. led to the
injuries in this case. Plaintiff phoned law enforcement to inquire about the iegality of a
proposed address in regards to the residency restrictions. ISORT and H.P.D. both assured
Plaintiff that the address was compliant. Plaintiff then purchased the property, built a
house to be used as a residence for him and his family. This was done solely on the
advisement of H.P.D. and ISORT. Absent the omission of the existence of a home
daycare center within the exclusion zone, Plaintiff would not have built a house at the
site and therefore, Plaintiff would not have had to spend money maintaining separate
residences and Plaintiff and his family would not have suffered both mentally and
emotionally.

77. “A defendant’s acts are a legal cause only if they are ‘so closely tied to the plaintiff’s
injury that he should be held legally responsible for it.””2% (Emphasis in original). Plaintiff

once again claims that the injuries that he and his family have suffered, both financially

2 Kramer v. Szcezepaniak, 2018 IIl.App.1d 171411 9 24 citing First Springfield Bank & Trust v. Galman, 188 1il.2d
252, 257-58 {1999}

5 Kramer, 1 27 citing Lee v. Chicago Transit Authority, 152 111.2d 432, 455 (1992)

% Simmons v. Garces, 198 111.2d 541, 558 {2002) quoting McCraw v. Cegielski, 287 Ill.App.3d 871, 873 (1996)
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and psychaologically, are inseparable from the omissions on the part of ISORT and H.P.D.
Had either ISORT or H.P.D. advised the Plaintiff that there was a home daycare located
within a 500 foot radius, Plaintiff would not have built a residence there, would not have
had to move under threat of felony prosecution, and therefore, he and his family would
not have suffered emotionally and financially. In short, it was the omission on the part of
both H.P.D. and ISORT that led to these injuries.

78. “The touchstone of legal causation is foreseeability.”?” Plaintiff posits that it is
foreseeable that an omission, accidental or intentional, of a restricted entity within the
500 foot zone required for residency restrictions, when Plaintiff inquired about the

existence of any prohibited places, would force the Plaintiff from his home and family.

Damages

79. There can be no doubt that the omissions on the part of ISORT and H.P.D. has caused
severe and long-lasting damage to not only the Plaintiff, but more importantly, his
family.

80. There have been significant financial damages as a result of attempting to maintain two
separate residences. With no apartments willing to rent to the Piaintiff, he was forced to
buy a travel trailer to reside in. The cost of the trailer was approximately $42,000.
Further, Plaintiff was forced to pay rent at the RV “resort,” pay for propane gas and
electric. Plaintiff is unable to sell the trailer as the damage caused by the frigid 2018-

2019 winter have left Plaintiff owing more money than he could possibly seli it for.

2 Kramer, 9 36 citing City of Chicago v. Beretta U.S.A. Corp., 213 I1.2d 351, 395 {2004)
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Further, after being kicked out of the RV park for his status on the registry, Plaintiff was
domiciled in @ motel at $500 per week for approximately 14-16 weeks.

81. As stated in Plaintiff’s First Amended Complaint, Plaintiff's marriage has suffered due to
being removed from his house. Plaintiff’s two children have suffered both mentally and
emotionally as well,

82. Since being forced from a residence that was built specifically for his disabilities, Plaintiff
has suffered numerous physical injuries and mental health setbacks, including twice

having to call the VA Suicide Hotline because Plaintiff was on the verge of killing himself.

Equai Protection

83. The U.S. Constitution states: “[N]or shall any State...deny to any person within its
jurisdiction the equal protection of the laws.”28
84. Similarly, the Illinois Constitution states: “No person shall be...denied equal protection of

the laws.”?9

.S, Constitution Fourteenth Amendment Section 1
23 |llinois Constitution Article | Section 2
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85. The lllinois Supreme Court has found that when conducting an equal protection analysis,
the Court shall apply the same standard of review under both the {llinois Constitution
Equal Protection Clause and the United States Constitution Equal Protection Clause.3°

86. The Court in M.A. said that:

The equal protection clause guarantees that similarly situated individuals will be
treated in a similar manner, unless the government can demonstrate an appropriate
reason to treat those individuals differently. The equal protection clause does not
forbid the legislature from drawing proper distinctions in legislation among different
categories of people, but the equal protection clause does prohibit the legislature
from doing so based on criteria wholly unrelated to the legislation’s purpose.?

87. Plaintiff alleges that the “residency restrictions” violate the Equal Protection Clauses of
both the U.S. and State of lllinois Constitutions. As Plaintiff is designated a “child sex
offender” and a “sexual predator” by virtue of his conviction, he alleges that the statute:
1. irrationally distinguishes among the classes of “child sex offenders”; 2. irrationally
bans him from living in certain areas, and 3. provides more protection of private

property from a regulatory taking for homeowners who are not sex offenders than those

who are.

The Legislature Irrationally Created Multiple Classes of Similarly Situated “Child Sex
Offenders”
88. A “child sex offender” is someone whose “victim is a person under 18 years of age” at

the time of the offense.?? Plaintiff contends that there can be no disagreement in his

R in re. M.A., 2015 IL 118049 at 1 23 citing People v. Richardson, 2015 IL 118255 at 9 9
31d. at 9124 citing Richardson at ] 9
32720 ILCS 5/11-9.3(d-1)

20

A29

sEErARASSd fremd6 Sealgh henevert - 3/15/2022 2:04 PM c 326



9/972024. 272484 Imaged

assertion that all persons labeled as child sex offenders are similarly situated based on
their conviction. The United States Supreme Court has noted that the Equal Protection
Clause forbids “governmental decisionmakers from treating differently persons who are
in all relevant aspects alike.”*?

89. lllinois law states that:

It is unlawful for a child sex offender to knowingly reside within 500 feet of a school
building or the real property comprising any school that persons under the age of 18
attend. Nothing in this subsection {b-5) prohibits a child sex offender from residing
within 500 feet of a school building or the real property comprising any school that
persons under 18 attend if the property is owned by the child sex offender and was
purchased before July 7, 2000 {the effective date of Public Act 91-911).3¢

It is unlawful for a child sex offender to knowingly reside within 500 feet of a
playground, child care facility, day care home, group day care home, or a facility
providing programs or services exclusively directed toward persons under 18 years of
age. Nothing in this subsection(b-10) prohibits a child sex offender from residing
within 500 feet of a playground or a facility providing programs or services exclusively
directed toward persons under 18 years of age if the property is owned by the child
sex offender and was purchased before July 7, 2000. Nothing in this subsection
prohibits a child sex offender from residing within 500 feet of a child care institution,
day care center, or part day child care facility if the property is owned by the child sex
offender and was purchased before June 26, 2006. Nothing in this subsection prohibits
a child sex offender from residing within 500 feet of a day care home or group day
care home if the property is owned by the child sex offender and was purchased
before August 14, 2008 (the effective date of Public Act 95-821).3

90. The “residency restrictions” outlined above, create four distinct classes of child sex
offenders: (1) Offenders who have not previously purchased a home prior to 2008 and

are subject to, and shall be forced to move, if a school, playground, child care institution,

%3 Nordlinger v. Hahn, 505 U.S. 1, 10 (1992); see also People v. Masterson, 2011 IL 110072 at § 25 (stating the first
step in an equal protection claim is determining whether the person asserting the violation is similarly situated to
the comparative group).

34720 1LCS 5/11-9.3(b-5)

35720 ILCS 5/11-9.3(b-10)
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day care center, part day child care facility, day care home, group daycare home, facility
providing programs or services exclusively directed toward persons under 18 years of
age, day care home or group day care home is within 500 feet of offender’s property
(supra at 5); (2} Child sex offenders who purchased their home prior to August 14, 2008
but after June 26, 2006, are exempt from the day care home and group day care home
restriction, but are stilf subject to, and shall be forced to move, if a school, playground,
child care institution, day care center, part day child care facility or a facility providing
programs or services exclusively directed to ward persons under 18lyears of age (1d.}; (3)
Child sex offenders who purchased their home before June 26, 2006 but after July 7,
2000 are exempt from the day care home or group day care home, child care institution,
day care center, or part day child care facility, but are still subject to, and shall be forced
to move, if a school, playground or facility providing programs or services exclusively
directed toward persons under 18 is located within the 500 feet boundary (/d.}; (4) Child
sex offenders who purchased their homes before July 7, 2000 are exempt from all
“residency restrictions.”
The Four Classes of Child Sex Offenders Created by the Statutes are Irrational

91. The illinois State Legislature has determined that those deemed child sex offenders will

forever remain a danger to the community and the community needs to be protected

from them.3® Ostensibly, in enacting the “residency restrictions,” the legislature sought

% The Plaintiff refutes the notion that all child sex offenders, or any sex offenders for that matter, are unable to be
rehabilitated. In fact, Plaintiff shall show that the overwhelming majority of sex offenders, including those deemed
child sex offenders, never recidivate, but are rehabilitated through treatment and support {infra. at -------- )
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to protect the children of the community from those sex offenders who are beyond
rehabilitation and will more than likely recidivate.

92. Yet, the “residency restrictions” do not rationally categorize those deemed as child sex
offenders into classes that would further protect the community. The “residency
restrictions” irrationally classify child sex offenders into different groups, not by an
individual determination of dangerousness nor by the date of conviction, but, illogically,
by the date one purchased his/her home. The irrationality of the four different
classifications set forth in the “residency restrictions” is exemplified by the fact that the
Plaintiff, deemed a child sex offender and sexual predator through statute, an individual
who has successfully compieted his term of probation, successfully completed
counselling, was deemed an extremely low-risk to recidivate and has proven over the
past 17 years that he has been rehabilitated, is forever bound by the “residency
restrictions” thereby not only severely limiting his choice of housing, but also denying
him and his family the right to own property without a 100% guarantee that he will
never be forced to move.?” Yet, a person who has just been convicted, has not
completed his/her sentence, has not completed treatment and is, therefore, still a high
risk to reoffend,38 is allowed to reside across the street from a playground, school or

daycare center only by virtue of the fact that he/she purchased the property in 1999.

37 See Mann v. Georgia Dep’t of Corr., 653 S.E.2d 740 (Ga. 2007) Under Illinois statute, like Georgia’s, “it is
apparent that there is no place...where a registered sex offender can live without being continually at risk of being
ejected.

38 Task Force Infra. at -——-
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93. The Seventh Circuit Court of Appeals addressed this issue in Miller et al. v. Carter®
The Court found that the ordinance, which barred certain felons from obtaining a
chauffeur’s license, violated the equal protection clause because it treated felons who
already had a chauffeur’s license differently than those felons who did not already have
the license. “Thus, plaintiff Miller is absolutely barred from obtaining a license, although
he was convicted of armed robbery over eleven years ago, while someone who already
holds a license may be permitted to retain it, although convicted of armed robbery only
yesterday.”4°

94. As previously noted,*! the classification of a child sex offender in terms of the level of
“residency restrictions” he/she must abide by are determined by the date in which the
offender purchased his/her property, much like Miller, in which a convicted felon’s
ability to be a taxi driver was determined by the date in which a chauffeur’s license was
applied for.

95. The Court in Miller directly addressed this distinction:
Such distinctions among those members of the class of ex-offenders are irrational,
regardless of the importance of the public safety considerations underlying the statute
or the relevance of prior convictions to fitness. In fact, allowing existing licensees who
commit felonies to continue to be eligible for licensing undercuts the reasonableness
of the basis for the classification, which is that the felony is per se likely to create a
serious risk which cannot be sufficiently evaluated to protect the public through
individualized hearings...Accordingly, [the ordinances] discriminate irrationally among

the class of ex-offenders, they violate the equal protection clause of the Fourteenth
Amendment.*?

3 piller et al. v. Carter 547 F.2d 1314 (7% Cir. 1977) Found that a3 Chicago ordinance “which permanently bars
" persons convicted of certain offenses from obtaining a public chauffeur’s license [because it} violates the due

process and equal protection clauses of the fourteenth Amendment.”

9 fd atq8

“21d. at 99
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96. This issue was also addressed in another Seventh District Court opinion in 2017. In
Hoffman v. Village of Pleasant Prairie® a group of registered sex offenders brought
action challenging an ordinance which enacted residency restrictions that differentiated
between those who lived in the village at the time of conviction and those who did not.
The ordinance also contained a “grandfather clause allow([ing] Designated Offenders to
stay in their residence if a ‘prohibited location’ was established rtear them after they
took residence.”*

97. In finding that the ordinance in question violated plaintiffs” equal protection rights, the
Court observed, “{t]he Village has admitted that it has no evidence that the difference
between these groups—domicile at the time of their last offense—has any bearing on
their safety risk to the community.”*® “[T]his failure leaves the Court no choice but to
conclude that the Ordinance violated Plaintiffs” equal protection rights in making an
irrational domicile-based distinction between Designated Offenders. This comports with
the purpose of the Equal Protection Clause. The ‘bare...desire to harm a politically
unpopular group cannot constitute a legitimate governmental interest."”4® 47

98. Plaintiff reiterates that the designation of four distinct classes of child sex offenders, for

the purposes of the “residency restrictions,” is irrational. To further exemplify this

allegation, Plaintiff suggests that the Legislature created four distinct classes of child sex

® Hoffman v. Viflage of Pleasant Prairie 249 F.Supp.3d 951 (E.D. Wis. 2017)
“id at 9 3-4

d. at % 30

4% d. at § 32

7 citing U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973)
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offenders based on the date of purchase of their homes and that date of purchase
determines the level of danger to the surrounding community. For example, an offender
purchased a home in 2005. The statute determines that it is too dangerous for this
offender to live near a school or park but not dangerous enough to live near a home
daycare or daycare center. But, if that same offender moves, then that offender is now
too dangerous to live near a home daycare or daycare center in addition to being too
dangerous to live near a park or school.

99. Further, a child sex offender who purchased his/her home before the enactment of the
“residency restrictions” in 2000, has a 100% guarantee that he/she will never be forced
from their home due to a prohibited location opening up nearby. Said offender has a
100% guarantee of their property rights no matter what the date of conviction. On the
other hand, Plaintiff will forever be bound by all the “residency restrictions” only
because he did not purchase his first home until 2009. Plaintiff will never have the same
property rights as the other child sex offenders who purchased their homes before
random effective dates. For example, an offender purchased a home in 1999. In 2018 a
home daycare opened up next door to the offender. Said offender is not forced to
vacate his home due to a restricted entity opening next door. Yet, because Plaintiff had
not purchased a property before 2000, anytime a restricted entity opens up within 500
feet of any property Plaintiff purchases, Plaintiff and his family will be forced to move
every time. Plaintiff asserts that there is no set of facts which justify the disparate

treatment of said offender and Plaintiff.
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100. As stated above, the Fourteenth Amendment’s Equal Protection Clause
“’commands that no State shall deny to any person within its jurisdiction the equal
protection of the laws, which is essentially a direction that all persons similarly situated
be treated alike.” Usually laws pass muster under the Equal Protection clause ‘if the
classification drawn by the statute is rationally related to a legitimate state interest.*®
However, when a statute burdens a person’s fundamental constitutional rights, courts
apply a higher level of scrutiny.”4®

101. Plaintiff alleges that property rights are fundamental constitutionally protected
rights and, therefore, should be subject to a higher level of scrutiny. Not only does the
lllinois State Constitution protect life liberty and property® but the United States
Constitution’s Due Process Clauses under the Fifth and Fourteenth Amendments as well
as the Fifth Amendment’s Takings Clause protect life, liberty, and property without
qualification.

102. ~ Further, the Supreme Court has consistently treated property as a fundamental
right, forbidding the government from imposing arbitrary or irrational restrictions on its

use.st

“8 Quoting City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 439-440 (1985)

“3 pleasant Prairie at 9 28 citing Atty. Gen. of N.Y. v. Soto-Lopez, 476 U.S. 898, 904 (1986).

9 Minois Constitution Art. 1 §2

51 “The governmental power to interfere by zoning regulations with the general rights of the land owner by
restricting the character of his use, is not unlimited, and, other questions aside, such restriction cannot be imposed
if it does not bear a substantial relation to the public health, safety, morals, or general welfare.” (emphasis added)
Nectow v. Village of Cambridge et ol, 277 U.S. 183 (citing Village of Euclid v. Amber Reaity Co., 272 U.S. 365)
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103. The “residency restrictions” further interfere with fundamental liberty rights
such as the right to intrastate travel’2 and the right to parent one’s children.5

104. Because fundamental rights are at issue, Plaintiff contends that strict scrutiny
should be applied in this case.

105. Plaintiff concedes that the government has a compelling interest—that is
protecting society’s vulnerable children from those who wish to prey on those children.
Yet, Plaintiff contends that “residency restrictions” are not sufficiently narrowly-tailored
to achieve that goal. Plaintiff asserts that empirical research has shown that “residency
restrictions” do nothing in the way of protecting society’s most vulnerable population.

Sex Offender Residency Restrictions Have No Impact on Public Safety

106. There have been multiple studies on residency restrictions and the impact on
public safety and all the experts agree that residency restrictions do not make the public
safer. Rather, quite the opposite is true, that residency restrictions place the
communities in more danger. They therefore provide no benefits to weigh against the
burdens they impose.

107. Plaintiff wishes to provide this Court with accurate descriptions of scientific
studies addressing the subjects of residency restrictions and recidivism, as Plaintiff
believes that it is vital this Court have an accurate understanding of the empirical

realities.

52 Lutz v. City of York, Penn., 899 F.2d 255 (1990)

53 “This Court has long recognized that freedom of personal choice in matters of marriage and family life is one of
the liberties protected by the Due Process Clause of the Fourteenth Amendment.” Moore v. East Cleveland, 431
U.S. 494 (1977) (quoting Cleveland Board of Education v. LaFleur, 414 U.S. 632, 639-640 (1974)). also titing Meyer
v. Nebraska, 262 U.S. 390, 399-401 (1923); Pierce v. Society of Sisters, 268 U.S. 510, 534-535 (1925) “[P]rivate
realm of family life which the state cannot enter.”
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108. The lllinois residency restrictions impermissibly burdens constitutionally
protected liberty and property interests by imposing a residency ban that forces child
sex offenders from their homes, with or without their families, at any time. It imposes
these burdens without any process to be relieved of these restrictions, as these
restrictions are not based on any factual findings, but on two highly flawed assumptions:
1. That residency restrictions reduce the risk to children posed by registered sex
offenders, and 2. all registered sex offenders share inherent and immutable
characteristics that make them a high risk to recidivate for the rest of their lives.

109. Residency restrictions are imposed on many people who pose absolutely no
threat to children. But some registered sex offenders do reoffend. The important
question to be asked is do residency restrictions make recidivism less likely? Research
has proven that the answer is residency restrictions have no effect on recidivism and, in
one study, not one reconviction would have been stopped due to residency restrictions.

110. In 2007, the Minnesota Department of Corrections released a study entitled,
Residential Proximity & Sex Offense Recidivism in Minnesota

(https://mn.gov/doc/assets/04-075exOffenderReport-Proximity tcm1089-272769.pdf).

The study “examines the potential deterrent effect of residency restrictions by analyzing
the sexual reoffense patterns of the 224 recidivists (out of 3,166 sex offenders released
from prison).3* In short, the study shows that, out of the 224 sexual reoffenses, “not

one...would likely have been deterred by a residency restrictions law. Only 79 (35

i id. at p. 1. This report was released in conjunction with Sex Offender Recidivism in Minnesota

(https://mn.gov/doc/assets/04-07 Sex Offender Report-Recidivism tcm1089-272768.pdf)
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percent) of the cases involved offenders who established direct contact with their
victims.®® Of these, 28 initiated victim contact within one mile of their own
residence...and 16 within 0.2 miles (1,000 feet}. A juvenile was the victim in 16 of the 28
cases. But none of the 16 cases involved offenders who established victim contact near a
school, park, or other prohibited area [sic]. instead, the 16 offenders typically used a ruse
to gain access to their victims, who were most often their neighbors.”*®

111. The reports goes on to say “residency restrictions law would likely have, at best,
only a marginal effect on sexual recidivism. Although it is possible that a residency
restrictions law could avert a sex offender from recidivating sexually, the chances that it
would have a deterrent effect are slim because the types of offenses it is designed to
prevent are exceptionally rare and, in the case of Minnesota, virtually non-existent over
the lost 16 years. Rather than lowering sexual recidivism, housing restrictions may work
against this goal by fostering conditions that exacerbate sex offenders’ reintegration into
society.”>’

112, Another study, entitled An Evaluation of Sex Offender Residency Restrictions in
Michigan and Missouri’® studied “the efficacy of residency restrictions enacted in

Missouri and Michigan,”>®

5 Direct contact is defined as the offender “initiating contact with potential victims...as opposed to gaining access
to their victims through another person they know such as a significant other, friend, co-worker, or acquaintance.”

Id.atp.1

% 1d.atp. 2

57id. atp. 4

*8 https://www.ncjrs.gov/pdffiles1/nij/grants/242952.pdf
¥I1d atp.6
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113. This study used a sample of almost 9,000 sex offenders and over 16,000 non-sex
offenders®® to examine the “fundamental assumption of the existing residency
restrictions legislation...that sex offenders are gaining access to victims through
schools/daycare centers...[and risk] can be minimized by removing offenders from the
proximity of suitable targets.”5!

114, This study found that, in a two year follow-up period from release from prison,
the sex offender reconviction rate for a new sex offense was 0.4% and 0.8% in Michigan
and 2% and 1% in Missouri.5? This shows that the enactment of residency restrictions
has no effect on sex offender recidivism. In fact, the study concludes by noting that “if
residency restrictions have an effect on recidivism, the relationship will be very
small”®and “[t]he recidivism results do not support the presumption that residence
restrictions substantially reduce general recidivism or sexual related offending.”%

115. Further, the illinois General Assembly created the lllinois Sex Offenses and Sex
Offender Registration Task Force to “[e]xamine the current data and research regarding
evidence-based practices, the conditions, restrictions, and outcomes for registered sex
offenders, and the registration process...[and]...[m]ake recommendations to the General
Assembly regarding legistative changes to more effectively classify sex offenders based

on their level of risk of re-offending, better direct resources to monitor the most violent

d. at p. 27

8114, at p. 28

%2 1. at p. SO Tables 13 & 14. Note: the two rates for each state are those sex offenders released before residency
restrictions were enacted and those who were released after the restrictions were enacted.

$1d. atp. 70

5 1d. at p. 80
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and high-risk offenders, and to ensure public safety.”® “It is important to note that the
Task Force examined the most current and scientifically rigorous research available on
sex offender policies and practice and heard testimony from renowned experts in the
field.”¢6

116. The Task Force reiterates the findings of the other two studies, without naming
them as sources, in that “[r]esearch has found that residency restrictions lead to neither
reductions in sexual crime®” nor recidivism,® nor do they act as a deterrent.”5®

117. One reason why residency restrictions do not work is in the Residential Proximity
study released by the Minnesota Department of Corrections. The study stated:
The results clearly indicated that what matters with respect to sexual recidivism is not
residential proximity, but rather social or relationship proximity...more than half (N =
113) of the 224 cases (of reoffense) were “collateral contact” offenses in that they
involved offenders who gained access to their victims through another person,
typically an adult. For example, one of the most common victim-offender relationships
found in this study was that of a male offender developing a romantic relationship
with a woman who has children.”®

This finding is reiterated by the Task Force:

One reason for this null finding is that while residency restrictions were premised on
preventing sexual abuse by strangers, research has shown most offenders are not

¢ Sex Offenses and Sex Offender Tosk Force Final Report December, 2017 (hereinafter “Task Force”) p.i

% id. ati

57 citing Blood, P., Watson L., & Stageberg, P. {2008} State Legislation Maonitoring Report. Des Moines, IA: Criminal
and Juvenile Justice Planning.; Socia K. (2012). The efficacy of county-level sex offender residence restrictions in
New York. Crime & Delinquency, 58, 612.

© ¢iting Colorado Department of Public Safety. (2004). Report on Safety Issues Raised by Living Arrangements for
and Location of Sex Offenders in the Community. Denver, CO: Colorado Sex Offender Management Board; Nobles,
M.R., Levenson, J. S., & Youstin, T.). {2012). Effectiveness of residence restrictions in preventing sex offense
recidivism. Crime ond Delinquency, 58, 491; Zandbergen, P.A., Levenson, 1.S.,.& Hart, T. (2010). Residential
Proximity to schools and daycares: An empirical analysis of sex offense recidivism. Crimina/l Justice and Behavior,
37(5), 482-502.

*1d. at p. 22 citing Duwe, G. & Donnay, W. (2008) The impact of Megan’s Law on sex offender recidivism: The
Minnesota experience. Criminology, 46(2), 411-446.

™ Residential Proximity p. 2
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strangers to their victims and abuse tends to happen in a private residence rather than
identified public locations.” '

118. The Task Force further stated that the residency restrictions “produce collateral
consequences that stem from the inability to secure stable housing...or meaningfully
participate in civic, social, or religious activities.””? It goes on to say that due to loss of
family support and adding aggravating factors such as homelessness, the residency
restrictions cause sex offenders to be more of a risk to society than if there were no
residency restrictions at all.

119. Thus, Plaintiff asserts that “residency restrictions” are not narrowly-tailored to
achieve the goal of public safety as all research points to the fact that “residency
restrictions” have no effect on the safety of children. As-applied to the Plaintiff, he
contends that he has proven over 17 years since his conviction that he has been and still
is rehabilitated. Therefore, to apply a restriction to someone who is no longer dangerous
to the community, and that restriction implicates fundamental rights, then the law is not

narrowly tailored to achieve the intended goal of public safety.

’! Task Force p. 22 citing Burchfield, K.B., & Mingus, W. (2014). Sex offender reintegration: Consequences of the
local neighborhood context. American Journal of Criminal Justice, 39(1), 109-124.; Cohen, M., & Jeglie, E. L. (2007).
Sex offender legislation in the United States: What do we know? International Journal of Offender Therapy and
Comparative Criminology, 51(4), 369-383.; Colombino, N., Mercado, C. C., & Jeglie, E. L. (2009). Situational aspects
of sexual offending: Implications for residence restriction laws. Justice Research and Palicy, 11, 27-43.; Mercado, C.
C., Jeglie, E., Markus, K., Hanson, R.K., & Levenson, ). (2011). Sex Offender Management, Treatment, and Civil
Commitment: An Evidence Based Analysis Aimed at Reducing Sexual Violence. lohn Jay College of Criminal Justice,
New York, NY. .

72 Task Force p. 22-23
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120. But, Plaintiff also puts forth the argument that even if rational based scrutiny
were to be applied, the classifications of child sex offenders by the date in which they

purchased their homes cannot survive rational based scrutiny.

Sex Offenders Who Own Homes are the Only Homeowners in Hilinois Who Can Lose Their
Property Without Notice or Opportunity to be Heard

121, America’s Founders understood that private property is the foundation not only
of prosperity but of freedom itself. Thus, through common law, state law and the
Constitution, they protected property rights—the right of the people to acquire, use and
dispose of property freely. The Constitution protects property rights through the Fifth
and Fourteenth Amendments Due Process Clauses and through the Fifth Amendment
Takings Clause: “Nor shall private property be taken for public use without just
compensation.” Likewise, the lllinois Constitution prohibits the taking of any citizen’s
property without Due Process’3-—-any citizen except for the Plaintiff.

122. No other homeowners.in the State of lllinois, besides those branded as “child sex
offenders,” can be removed from their home with 22 days notice under the threat of
arrest. No other lllinois homeowner can be forced from their home without due process.
No other homeowner in illinois can be subject to a regulatory taking without just

compensation.

73 see in general 735 ILCS 30/10 Eminent Domain Act and 725 ILCS 150 Civil Asset Forfeiture
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123. Plaintiff once again claims that strict scrutiny should apply. First, because
property is considered a fundamental right and second, because Plaintiff claims that he
is a member of a suspect class.

124. Under strict scrutiny, the different treatment of those labeled “child sex
offenders” who are homeowners and the rest of the home-owning population of lllinois

125. Plaintiff contends that the “residency restrictions” cannot survive even rational
based scrutiny. Plaintiff currently resides in a young, family-oriented sub-division. Kids
are always outside playing, riding bikes, skateboarding, etc. But to say that because a
homeowner runs a daycare in her residence down three houses away, the Plaintiff is a
danger to the area is irrational. A daycare, where the attendees are under the watchful
eye of the owner, where the parents drop off and pick up their children cannot be in any
danger from the Plaintiff.

126. Further, as stated above, Plaintiff pled guilty to molesting a 15 year old. If
Plaintiff was convicted of a sex crime against a pre-teen, then the restriction on living

near a daycare would be rational. In this case it is not.

“Residency Restrictions” Give Mare Protection to Homeowners Seeking to Open a Home
Daycare

127. There is no “move teo the offender” in the statute dealing with “residency
restrictions.” This means that anywhere Plaintiff moves, a resident nearby obtain a

home daycare license and the Plaintiff will be required to move.
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128. Plaintiff contends that this gives other homeowners in the area more protection
than is affqrded to the Plaintiff as someone who is labeled as a “child sex offender.”

129. The State of lilinois has determined it is not safe for someone statutorily deemed
a “child sex offender” to live within 500 feet of a home daycare center. Yet, the State
deems it perfectly safe for a homeowner to open a home daycare within 500 feet of a
“child sex offender.”

130. This means that there is no safe place for the Plaintiff to reside within Kane
County or the State of lllinois. As the 500 foot boundary is from property line to property
line, any “neighbor” could decide to open a home daycare and the Plaintiff would be
forced to move. This is even more prevalent as the Plaintiff is on a public biacklist,
inviting anyone within the 500 foot boundary to open a restricted entity in order to

remove Plaintiff from the area.

Void for Vagueness

131. The Due Process Clause of the Fourteenth Amendment prohibits states from
enforcing laws that are unconstitutionally vague. Statutory require_mgnts need to be
written in such a way as that persons of ordinary intelligence do not need to guess at
what is required of them, what is the meaning of the law and that the application shall

not differ’.

" Village of Hoffman Estates v. The Flipside 455 U.S. 489, 498 (1982) quoting Grayned v. City of Rockford 408 U.S.
104, 108-109 (1972) “Vague laws offend several important values. First, because we assume that man is free to
steer between lawful and unlawful conduct, we insist that laws give the person of ordinary intelligence a
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132. Criminal statutes that lack sufficient definiteness or specificity are held “void for
vagueness.”” While “perfect clarity and precise guidance have never been required””®
“the-Constitution requires more specificity in statutes with criminal penaities,
particularly statutes that lack a scienter requirement.”””

133. The Plaintiff has been harmed by the vagueness of the Residency Restrictions.

134. As noted above, [citation], Plaintiff and his wife searched long and hard to find a
residence which was not only compliant with the residency restrictions, but also able to
accommodate the Plaintiff’s needs for his disabilities.

135. As noted above, [citation], Plaintiff and his wife consulted the [SORT mépping
system to ensure the prospective property was compliant with the residency
restrictions. [website]. [Exhibit]

136. The area included in [Exhibit] shows the park, a daycare center and three
schools. It does not include any other entities designated by the residency restrictions.

137. The ISORT website does not include a disclaimer stating that the mapping system
does not include in-home daycare centers or anything to indicate that it should not be

used to determine if a specific area or address is legal under the residency restrictions.

reasonable opportunity to know what is prohibited, so that he may act accordingly. Vague laws may trap the
innocent by not providing fair warning...A vague law impermissibly delegates basic policy matters to
policemen...for resolution on an Ad Hoc and subjective basis, with the attendant dangers of arbitrary and
discriminatory applications.” See also Bartlow v. Costigan, 2014 1L 115152 @ 1 40 (citing Wilson v. County of Cook,
2012 11. 112026 1 20).

s See e.q. Papachristou v. City of Jacksonville, 405 U.S. 156 at 162 “[F)ailed to give a person of ordinary intelligence
fair notice that his contemplated conduct is forbidden by the statute.” Grody v. State, 278 N.E.2d 280 (1972)
{quoting Baggett v. Buliitt, 377 U.S. 360, 84 (1964); Connally v. General Construction Co., 269 U.S. 385, 46 {1926))
“[A} law forbidding or requiring conduct in terms so vague that men of common intelligence must necessarily
guess at its meaning and differ as to its application violates due process of law”

78 Wilson, 2012 IL 112026 122

77 Bartiow, 2014 IL 11512 941 citing Wilson, 2012 IL 112026 922 (quoting United States v. Willioms, 553 U.S. 285,
304 (2008)).
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138. As noted above, [citation] Plaintiff contacted ISORT to inquire about the legality
of.-. ISORT advised that the address was compliant.

139. As noted above, [citation], Plaintiff also contacted the Hampshire Police
Department to inquire about the legality of- g Hampshire Police advised that

the address was compliant [see also Exhibit—Police Report]

140. As noted above and in the Police Report, Plaintiff was allowed to register at his
new address at . - .
141. Under lllinois law [citation], the registering agent is required to send the

registration to the Iltinois State Police. A copy of the registration is also filed with the
Kane County Sheriff’s Investigation Unit.

142. It wasn’t until eight weeks after the Plaintiff moved into his residence that the
Hampshire Police were notified that the address was not in compliance with the
residency restrictions. According to the Police Report [citation], it was not a law
enforcement agency that figured this out, rather, it was a long-time resident who was
aware of the in-home daycare and became aware of Plaintiff's status on the registry that
day.

143. The Plaintiff cites the only known void for vagueness case that is on point and

which comes from the Sixth Circuit District Court in Michigan’®. In Snyder, the District

8 Does v. Snyder 101 F.3d 672 (2015) rev’d on other grounds Does v. Snyder 834 F.3d 696 (6™ Cir. 2016) cert.
denied. The District Court ruled that Michigan’s SORA was unconstitutional as-applied to the Plaintiffs on
numerous grounds, including but not limited to void for vagueness, strict liability and multiple Due Process
violations. On appeal, the Sixth Circuit reversed the District Court’s ruling on the ex post facto violations of the act
while noting ’...as the district court’s detailed opinions make evident, Plaintiff’s arguments on these other issues
are far from frivolous and invoive matters of great public importance. These questions will have to wait for
another day because none of the contested provisions may now be applied to the plaintiffs in this lawsuit, and
anything we would say on those other matters would be dicta.”

38

A47

sEErARASSd fremd6 Sealgh henevert - 3/15/2022 2:04 PM C 344



9/9/202A. 272484 imaged

Court found that Michigan’s geographic exclusion zones were unconstitutionally vague
because neither the registrants nor law enforcement officials could determine exactly
where the zones are.

144. While Plaintiff recognizes that this ruling was reversed on other grounds and the
Sixth Circuit unfortunately bypassed ruling on this issue, the Plaintiff asks this Honorable
Court to find the decision persuasive as-applied to him.

145. The residency restrictions under lllinois SORA are unconstitutionally vague
because the State of lllinois does not make maps available to the public showing where
the exclusion zones are located or what the boundaries are. In short, lliinois supplies
maps showing where registrants live and not showing where they con live. “It is a basic
principle of due process that an enactment is void for vagueness if its prohibitions are
not clearly defined.””®

146. As-applied to the Plaintiff, he and his wife searched for compliant housing. They
referenced the ISORT mapping system in the belief that @/, not just some, prohibited
entities were represented on the map.

147. To further ensure compliance, Plaintiff reached out to two separate law
enforcement agencies to confirm compliance with the residency restrictions. Furthering
Plaintiff's argument is the fact that neither law enforcement agency knew of the
existence of the in-home daycare center located within the exclusion zone of Plaintiff’s

residence.

" Grayned v. City of Rockford, 408 U.S. 104, 108 (1972)
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148, Plaintiff contends that if law enforcement is unable to determine where the
geographic exclusion zones are, then it is impossible, and unfair to the Plaintiff, to
require him and his family to determine where these zones are by himself.

149, To further his argument that the residency restrictions amendment is vague as-
applied to Plaintiff, Plaintiff points to Hynes v. Mayor of Oradell, 425 U.S. 610, 96 which
found that an ordinance was unconstitutionally vague as it did not explain in detail what
steps were needed to be taken in order to comply with the law.

150. As-applied to the Plaintiff, the registration restrictions provide no guidance as to
what steps are needed to be taken to be compliant with the law.

151. As this complaint shows [citation], the Plaintiff did not knowingly, purposely nor
recklessly engage in actions with the intent to violate the residency restrictions. Quite
the contrary, Plaintiff contends that it cannot be disputed that he and his wife were

careful about doing their due diligence in searching for a compliant property on which to

build their dream home.
152. The Supreme Court addressed this issue in Lambert v. California, 355 U.S. 225
(1957)%. “We believe that actual knowledge...or proof of such knowledge and

subsequent failure to comply are necessary before [enforcement] under the ordinance

can stand.” /d.

8 In tambert, the Supreme Court overturned the conviction of Ms. Lambert for failing to register in Los Angeles as
a convicted felon. The Court stated, “[w]here a person did not know of the duty to register and where there was
no proof of the probability of such knowledge, he may not be convicted with due process. Were it otherwise, the

evil would be as great as it is when the law is written in print too fine to read or in a language foreign to the
community.” /d at 229-230.
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153. Lambert is widely recognized as the exception to the principle of ignorantia legis
non excusat®!. Plaintiff asks that this Honorable Court apply the same exception as-
applied to him.

154. The Plaintiff did not knowingly or willingly build a house within a 500 foot
distance of an in-home daycare. The fact that Plaintiff has been strictly compliant with
all of the laws only proves this fact. Also, the Plaintiff asks the Court to consider the fact
that Plaintiff did indeed consult with law enforcement prior to even purchasing the lot
and prior to construction. And in light of the Supreme Court’s rulings in Cox and Raley,
the Plaintiff must have fair warning of what conduct the government intends to punish.
Finally, the Plaintiff asks this Honorable Court to consider that Plaintiff was living there
for eight weeks before law enforcement was even aware of his non-compliance.

155. Plaintiff also points to People v. Pearse, 2017 IL 12107282 in which the supreme
court said, “person’s subject to the Act’s {SORA] provision must also have fair notice of
what is required. .1t appears to us‘ that defendant attempted to comply.” /d. at 9 48

156. Plaintiff reiterates that he did attempt to comply with the residency restrictions
and argues that the Defendants would have standing to enforce the residency
requirements if there was no attempt to comply or if Plaintiff knowingly and willingly

moved into a prohibited area. Plaintiff suggests that this is not the case at hand.

81 Roughly translated as ignarance is no excuse under the law. Because Lambert deals with the motives(or lack
thereof) for committing a crime, it addresses the degree of legal culpability that arises from the motivation of a
person.

%2 In Pearse, Defendant appealed a conviction for failure to register. The lllinois Supreme Court overturned his
conviction as the Defendant attempted to comply with the registration law by registering a home address and a
“secondary” address while he was in the hospital. The court went on to state, “in fairness to all concerned and as
generally acknowledged by the parties, the circuit court, and the appellate court, the relevant statutory scheme
leaves something to be desired, in terms of clarity and consistency, when applied to these facts.” I1d. at 39.
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157. Plaintiff asks this Honorable Court to consider all the above factors in light of
Lambert, and find that 1.) there was an attempt by the Plaintiff to comply with the law;
2.) there was no criminal intent in living there; 3.) the residency restriction is so vague in
that the restricted areas are impossible to define by law enforcement and a person of
ordinary intelligence; and 4.) that enforcement of the residency restrictions as-applied
to the Plaintiff in this case are unconstitutional.

158. Plaintiff asks that a preliminary injunction and then a permanent injunction be
issued enjoining the Defendant General Raoul, Defendant Director Kelly, Defendant
States Attorney McMahon and the Hampshire Police Department from attempting to

enforce or prosecute Plaintiff under the residency restrictions.

Irrebuttable Presumption

159. The tllinois Sex Offender Registry and Notification Laws, as well as the other laws
pertaining to registrants (i.e. Driver’s License Renewal Statute) create multiple
irrebuttable presumptions of the Plaintiff. These statutes unconstitutionally rely on the
irrebuttable presumptions that the Plaintiff is dangerous and likely to commit further
criminal sexual acts and this danger will be mitigated by informing the public (;f their
presence,® that Plaintiff, by virtue of his conviction, is and forever will be deemed more
dangerous than lower level sex offenders, so he must remain under the supervision and
control of law enforcement for life, that, as an individual labeled a “child sex offender,

Plaintiff is a danger to ali children (otherwise known as “stranger danger”) and that

83 Smith v. Doe 538 U.S. 84 (2003) citing McKune v. Lile, 536 U.S. 24 (2002); People v. Malchow, 193 Iil.2d 413
(2000} at 1 9 citing People v. Adams, 144 11.2d 381 at 9 12
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residency and presence restrictions protect children from the Plaintiff because he is
labeled a “child sex offender.”8

160. The United States Supreme Court has found that irrebuttable presumptions
violate due process when “the presumption is deemed not universally true” and a
“reasanable alternative means” of ascertaining that presumed fact are available.”8®
Further, in Stanley v. iliinois® the United States Supreme Court held that an lllinois law
that allowed the removal of children from the custody of their unwed fathers was
”constitutioﬁally repugnant”®’ because it relied on an irrebuttable presumption that
unwed fathers were unfit to be a parent. “[A]s a matter of due process of law, Stanley
was entitled to a hearing on his fitness as a parent before his chiidren were taken from
him.”88

161. Under lllinois law, all mandatory presumptions are considered |
unconstitutional.®® The lllinois Supreme Court has also applied the United States
Supreme Court analysis of the irrebuttable presumption doctrine to civil contexts that
deal with important interests, holding that to satisfy due process presumptions cannot

foreclose “determinative issues” simply because it is cheaper and easier than providing

8 people v. Morgan 203 Ill.2d 47C (2007) citing People v. Leroy, 357 lll.App.3d 530 (2005); People v. Pepitone, 2017
IIl.App.3d 140627 Citing People v. Avila-8riones, 2015 lll.App.1d 132227

8 Viandis v. Kline, 412 U.S. 441, 452 (1973); see also In re Amanda D., 349 Ill.App.3d 941, 948 (2"¢ Dist. 2004)
{“[Plermanent irrebuttable presumptions have long been disfavored under the Due Process Clauses of the Fifth
and Fourteenth Amendments”).

% 405 U.S. 645 (1972)

8 1d. at 649

8.

8 people v. Pomykala, 203 1Il.2d 198, 204 (2003) {“[S]tatute created an unconstitutional presumption of
recklessness” in violation of defendant’s due process rights.)
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an individualized determination. 2 The lllinois Supreme Court, in D.W. ruled that a
statutory irrebuttable presumption that a person who is convicted of certain offenses
against a child is unfit to be a parent is unconstitutional because the parent was not able
to present evidence to refute the presumption. A conviction alone does offer proof of
parental unfitness, therefore, to satisfy the requirements of due process, the parent

convicted must have the opportunity to offer evidence to rebut the presumption.

Empirical Evidence Refutes the Irrebuttable Presumptions of Prior Sex Offenders

162. There have been numerous studies completed in which all prove that the
irrebuttable presumptions of sex offenders are untrue; that the Supreme Court’s oft-‘
cited reference to sex offender recidivism as being “frightening and high”®! and which
has appeared or been referenced in over 100 lower court decisions, including some in
lllinois, is not reality. Plaintiff believes that it is important for this Honorable Court to
have an understanding of the findings of empirical studies which prove that the
recidivism rates for those once convicted of a sex offense are among the lowest of all
convicted criminals.

163. First, as pointed out by the Task Force, there are inconsistences in regards to

how researchers define recidivism,* the length of the follow-up period®and definition

% in Re: D.W., 214 111.2d 289 (2005) citing Stanley, at 656-657 (the State applied an irrebuttable presumption to 2
presumption of fitness of a parent).

%1 Smith v. Doe, 538 U.S. 84, 103 (2003) quoting McKune v. Lile, 536 U.S. 24, 34 (2002)

%2 Recidivism “may include rearrest, reconviction, or reincarceration. Studies in which rearrest, for instance, will
show higher rates in recidivism than those using reconviction.” Task Force at p. 14

Bid.

44

A53

sEErARASSd fremd6 Sealgh henevert - 3/15/2022 2:04 PM € 350



9/9/202d 2 74684 imaged

of sexuali offense.” But, the Task Force concluded that “recidivism remains the best
measure available for determining risk to public safety and is therefore an invaluable
tool to assess the risk people pose to public safety and the efficacy of particular
interventions.”?>

164. In May, 2019, the U.S. Department of Justice released a report on the recidivism
rates of those convicted of a sexual offense that were released from state prison.?¢ This
study found that 7.7% of the 67,966 released sex offenders were rearrested for a sexual
offensein a 9 year follow-up period.®” The 7.7% recidivism rate over 9 years is
statistically equal that found in Ohio over a 10 year follow-up period [Exhibit Entitled Sex
Offenders]. The Ohio Department of Rehabilitation and Correction completed a study in
which the 10 year recidivism rate (recommitted for a new crime) was 8.0% [Exhibit Sex
Offenders p. 14].

165. Studies with a shorter follow-up period will naturally have a lower rate of
recidivism, but Plaintiff feels compelled to detail these studies to the Court. In a report
entitled Recidivism of Sex Offenders Released from Prison in 1994, that was released by
the U.S. Department of Justice, 9,691 released sex offenders were tracked for three
years. The overall rearrest rate for those offenders over the three year period was 5.3%
(n=517 persons rearrested) with a reconviction rate of 3.5% (n=339), all for new sex

offenses.®

“1d.

% d. atp. 15

% Recidivism of Sex Offenders Released From State Prison: A 9-Year Follow-Up (2005-2014)
https://www.bjs.gov/content/pub/pdf/rsorsp9yfu0514.pdf

74d. p. 5

% https://www.bjs.gov/content/pub/pdf/rsorsp9yfu0S14.pdf at p. 24 also cited in Task Force p. 16
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166. These are just a small sample of the numerous studies showing that those who
have been convicted of a sex offense do not have a “frightening and high” recidivism
rate.

167. Further, Plaintiff has already shown that that empirical data proves that
“residency restrictions” have absolutely no effect on sexual recidivism (Supra. )

168. Also, empirical data proves that the “stranger danger” myth is just that, a
falsehood perpetuated by politicians in order to pass increasingly punitive legislation
aimed towards offenders [Supral.

Presumption is Easily Rebutted As-Applied to the Plaintiff

169. Plaintiff was convicted and pled guilty in 2003. Since then, Plaintiff has
successfully completed his sentence of three years of sex offender probation, three
years of counselling, both individual and group and in which he was deemed to be a low-
risk to reoffend voluntarily attended counselling after his mandated sentence and
treatment expired, is currently on psychotropic medication and, before the pandemic
hit, was seeing a therapist bi-monthly, and most importantly has not had any criminal
conviction in the last 17 years:

While release planning and evidence-based treatment are key components of
successful behavior change, research has also established the greatest predictor of risk
reduction is the length of time a convicted person lives in the community without re-
offending. The longer a convicted person desists from criminal behavior, the lower his
or her risk. When a convicted person has been crime free for a certain period of time,
he or she meets what research terms the desistance threshold. This is the point at
which a convicted person’s risk is at the same level as the general population.

Research indicates that individuals convicted of sexual offenses reach the desistance
threshold at 10 years of offense-free community living.*

99 Task Force at p. 20 citing Hanson, R.K., Harris, A J.R., Helmus, L., & Thornton, D. (2014). High-risk sex offenders
may not be high risk forever. Journal of interpersonai Violence, 29(15), 2792-2813;
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170. Further, Plaintiff-contends and all experts and the Task Force agree, that there
are subsets within the general group of sex offenders which may affect the recidivism
rates!® and which are unique to each individual. For example, a 40 year old male who
suffers from bipolar disorder and has no prior criminal history has a much different level
of risk to reoffend than a 40 year old male who suffers from bipolar disorder and has a
lengthy criminal history.

171. Also, Plaintiff contends that he belohgs to a distinguished class of offenders that
the Legislature recognized deserve special treatment due to their underlying problems.
Under 730 ILCS 167/5 the Legislature created Veteran’s Court. In the purpose statement
of the statute the Legislature said:

Section 5 Purposes: The General Assembly recognizes that veterans and active,
Reserve and National Guard servicemembers have provided or are currently
providing an invaluable service to our country. In doing so, some may suffer
the effects of, including but not limited to, PTSD, TBI, depression and may also
suffer drug and alcohol dependency or addiction and co-occurring mentai
iliness and substance abuse problems. As a result of this, some veterans or
active duty servicemembers come into contact with the criminal justice system
and are charged with felony or misdemeanor offenses. There is a critical need
for the criminal justice system to recognize these veterans, provide
accountability for their wrongdoing, provide for the safety of the public and
provide for the treatment of our veterans. It is the intent of the General
Assembly to create specialized veteran and servicemember courts or programs
with the necessary flexibility to meet the specialized problems faced by these
veteran and servicemember defendants.’®

1% Task Force at p. 18 citing Dr. R. Karl Hanson, among the world's top experts in sexual offender recidivism. “[Risk
assessment tools] analyze factors that such.as criminal history, attitudes, mental health, age, and other factors that
research has found to predict reoffending.”

101730 ILCS 167/5
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172, While Plaintiff was in sex offender treatment, Plaintiff became aware that the
traumatic experiences that occurred to him while serving in the Navy were a big factor in
his behavior and offense.

173. One important factor involving‘éfflender recidivism is that of the motive; or put
another way, what was the need that the offender was looking to meet when he or she
offended. Through group therapy, Plaintiff had met numerous offenders. As part of
treatment, offenders were required to present to the group all the events leading up to
each individual’s offense. The pu'rposeof this exercise was for the offender to recognize
the stressors and the motive behind their offense. While the motive for the
overwhelming majority of offenders in the group was exerting power and control over
someone, in Plaintiff’s case the motive was quite different and extremely less common.
Plaintiff suffered numerous horrific experiences while serving in the Navy and it cannot
be contested that he is permanently disabled, both physically and mentally because of
them [see Exhibit]. It is because of these incidents that the Plaintiff was not looking to
exert power or control over any person, rather, Plaintiff was seeking to fulfill a need for
acceptance.l¥? Plaintiff intends to show that this alone puts him in a much lower risk
category to reoffend.

174,

Due Process Violations

192 plaintiff would like to note two things: 1. He is not in any way attempting to rationalize his criminal behavior.
Plaintiff always has and will continue to accept responsibility for his criminal actions. 2.
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175. Plaintiff alteges that SORA, the Notification Law, the residency and presence
restrictions, and the driver’s license law violate the Due Process Clauses of the Fifth and
Fourteenth Amendments to the U.S. Constitution and the Due Process Clause of the
lllinois Constitution.

176. “When a state deprives an individual of a protected liberty or property interest,
Procedural Due Process generally guarantees the right to fair procedures, such as
adequate notice, an opportunity to be heard, and an impartial decision maker.”103

177. While Plaintiff acknowledges the long line of cases that have rejected Procedural
Due Process arguments on the grounds that due process was already achieved with the
conviction, Plaintiff contends that the facts as-applied to him, are extraordinary and are
not covered by those precedents. As Plaintiff was told he would be only required to
register for ten years, Plaintiff made the decision to plead guilty. The registration period
was the most significant factor in Plaintiff’s decision. The fact that the Assistant State’s
Attorney (ASA) was mistaken, or pulled a “bait and switch,” is of no consequence. The
ASA made a promise to the Plaintiff, that in exchange for a guilty plea and to prevent the
time and cost of trial, Plaintiff would be sentenced to three years probation and must
register for 10 years.

178. “The enforceability of plea agreements was recognized in Santobello v. New

York,2%¢ where the Supreme Court held that a defendant who enters a guilty plea in

193 Winters v. Illinois State Bd. of Elections, 197 Supp.2d 1110 (N.D. Ill 2001) citing Head v. Chi. Sch. Reform Bd. of
Tr., 225 F.3d 794, 803-04
104 404 U.S. 257, 30 L.Ed.2d 427, 92 S.Ct. 495
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reliance upon the promise of a prosecutor is entitled to a remedy when the prosecutor
breaches that promise.”1%

179. “When a plea rests in any significant degree on a promise or agreement of the
prosecutor, so that it can be said to be part of the inducement or consideration, such
promise must be fulfilled.” 106

180. That the State did not fulfill its promise to this Plaintiff means that this Plaintiff
has been denied due process of the [aw under the Fifth and Fourteenth Amendments to

the U.S. Constitution and Article 1 Sect. 2 of the Illinois Constitution.

Ex Post Facto

181. Plaintiff asserts that by enforcing all of the amendments to SORA that were
enacted after his 2003 conviction violates the ex post facto clause of the U.S.
Constitutioni07.

182. Plaintiff asserts, that the enactment and application of all the amendments to

SORA after his 2003 conviction violates the ex post facto clause of the constitution of the

State of illinois18,

105 yllinois v. Navarolii, 121 11..2d 516 (1988), 521 N.E.2d 891 (Enforceability of plea agreements are covered in the
principles of due process} (citing Mabry v. Johnson, 467 U.S. 504, 81 L.Ed.2d 437)

106 Santobello, 404 U.s. 262, 30 L.Ed.2d 433, 92 S.Ct. 499

107 .S, Const. Article 1, § 9, Clause 3 (“No bill of attainder or ex post facto Law shall be passed.”); U.S. Const.

Article 1, § 10, Clause 1, {“No state shall...pass any Bill of Attainder, £x Post Facto Slaw, or Law impairing the
Obligation of Contracts...”).

108 | Const. Art. |, § 16 {“No ex post facto law, or law impairing the obligation of contracts...shall be passed”).
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183. As cited above, Plaintiff was convicted in January, 2003. Supra [citation]. Since
his lone conviction of a sex offense, the following amendments to SORA have been
attached, and apply to the Plaintiff: bars Plaintiff from all parks, forest preserves and
conservation at all times even if Plaintiff has a child there (720 ILCS 5/11-9.4); changed
the residency restrictions to include home daycare centers (720 ILCS 5/11-b-5); the
yearly “registration fee” Plaintiff must pay is now $100 as opposed to $10 (730 ILCS
150/3-c-6); significant changes to the amount of information the Plaintiff must provide
to law enforcement at tifne of registration including, but not limited to, his telephone
number, all email, internet messaging identities, chat room identities, and other internet
communication identities that he uses or plans to use, all URLs registered or used by the
Plaintiff, all blogs and internet sites that the Plaintiff maintains or which he has uploaded
content to and license plate number for all vehicies registered in his name (730 ILCS
150/3 (a)); changes the amount of time that Plaintiff is allowed to be away from his
residence without registering'from 10 days to just 3 days ((730(LCS i50/3 (a)); Plaintiff is
required to renew his Driver’s License annually (citation omitted); Plaintiff is not allowed
to pa&icipate in any holiday event witr; nieces or nephews present (non-familial
members) (citati.on omitted). Any violation of the above restrictions is considered 2 Class
3 felony (730 ILCS 150/10 (a)).

Legislative Intent
184. The first step in an “intent-effects” test requires a court to ascertain the

legislature’s explicit or implicit preference to designate the law as civil or criminal.1%?

19 United States v. Ward 448 U.S. 242 (1980)
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185. Plaintiff posits that the legislative intent of SORA and the accompanying
amendments to SORNA and the .other réquirements that apply to Plaintiff due to his
status as a child sex offender is to punish him.

186. Plaintiff acknowledges that many courts have ruled that the legislative intent is
the public safety {People v. Malchow'?, Smith v. Doe**! etc.).

187. Plaintiff still alleges that the courts have not considered the cumulative nature of
the following factors in relation to the intent of SORA and the accompanying Notification
Act and other laws listed above: lack of a purpose statement in the statutes; the statutes
are codified in the criminal code; actual statements of legislators during debate
{(including that of Defendant General Raoul); public statements of legislators and other
law enforcement officials. Plaintiff alleges that all this evidence, considered as a whole
instead of individually, only proves that the intent can be punishment.

188. Plaintiff further alleges that no court considering the constitutionality of the

above statutes has considered those factors.

Lack of Stated Purpose
189. The lllinois SORA {730 ILCS 150/1 et seq.) contains no stated purpose of the Act.
190. The llinois Notification Act (720 ILCS 5/11-6 et seq.) contains no stated purpose

as to the intent of the residency restrictions, “loitering” and presence bans, etc.

19 people v. Moichow, 193 Ill. 2d at 418-424. The illinois Supreme Court held that the legislative intent of the 1998
version of SORA (730 ILCS 150/1 et seq. (West 1998)) was the “protection of the public, rather than punishing sex
offenders.” (citing People v. Adams, 144 Iil. 2d 381 (1991); Kansas v. Hendricks, 521 U.S. 346, 138 L. Ed. 2d 501, 117
S. Ct. 2072 (1997)).

11 Smith v. Doe, 538 U.S. 84, 105-106 (2003). The United States Supreme Court likewise held that the legislative
intent behind Alaska’s SORA was to protect the public.
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191. Numerous lllinois statutes contain a statement of purpose. For example, 740
ILCS 50/1 which states:
It is hereby declared, as a matter of Legislative determination, that the remedy
heretofore provided by law for the enforcement of the action for criminal
conversation has been subjected to grave abuses and has been used as an instrument
for blackmail by unscrupulous persons for their unjust enrichment...Accordingly, it is
hereby declared as the public policy of the State that the best interests of the people
of the Sate will be served by limiting the damages recoverable in such
actions...Consequently, in the public interest, the necessity for the enactment of this
Chapter Is hereby declare as a matter of Legislative determination. (740 ILCS 50/1
emphasis added). {see aiso 740 ILCS 21/5; 740 ILCS 10/2; 740 ILCS 15/1; 740 ILCS 20/2
(a-1-17) (b); 730 ILCS 135/2; 730 ILCS 140/2; 730 ILCS 145/2; 730 ILCS 166/5).

192. The lack of a purpose statement, taken by itself, is does not reflect that the
legislative intent is to punish sex offenders. Plaintiff acknowledges the long line of cases
in other jurisdictions that have ruled that. But, as this issue has not been raised in

Illinois, Plaintiff asks this Honorable Court to consider this factor not only singularly, but

also within the cumulative allegations of this section.

Codification into the Hlinois Criminal Code

193. The Illinois version of SORA is codified in the Criminal Statutes, specifically
Chapter 730 which is entitled “Corrections.”

194, Other statutes codified in Chapter 730 “Corrections” include the following:
a. 730ILCS 5/ Unified Code of Corrections
b. 730 ILCS 105/ Open Parole Hearings Act
c. 730ILCS 110 Probation and Probation Officers Act
d. 730ILCS 115/ Probation Community Service Act
e. 730!LCS 125/ County Jail Act
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195. As shown directly above, all of the listed sections of Chapter 730 deal directly
with the establishment of punishment of convicted individuals.

196. Plaintiff alleges that, had the legislator intended to create a “civil regulatory
scheme,” SORA would have been codified under Chapter 740 of the illinois Code which is
entitled “Civil Liabilities.” Chapter 740 includes the following:

a. 740 ILCS 7/ Anti-Phishing Act. Deals with the civil consequences of “inducing.
another person to provide identifying information” through the internet {/d. at § 10).

b. 740 ILCS 10 Ilinois Antitrust Act. Makes illegal “monopolistic or oligarchic practices”
which “tend to...decrease competition.” {/d. at § 2). Any violation is “a Class 4
felony” and “shall be punished by a fine.” (/d. § 6).

c. 7401LCS 21/ Stalking No Contact Order. Deals with the civil consequences of
stalking and criminalizes violations of a No Contact Order (!d.. at §125 and § 130). It
also mandates that a copy of the order is to be supplied to the State Police (/d. at §
135 (a}) and State Police is to maintain the information (/d. at § 135 (b})).

d. 740 ILCS 40/ Controlled Substance and Cannabis Act Nuisance Act. Addresses the
civil consequences of drug activity at a property, including, but not limited to,
“enjoining the use of the owner’s property for a period of one year.” {id. at 3.1 {c-
3)).

197. As shown above, 740 ILCS “Civil Liabilities” share the same component§ as SORA
and the Notification Act. Plaintiff alleges that if SORA and the Notification Act were truly
meant to be civil regulatory scheme, they would have been codified under the Civil

Liabilities.
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198. Instead, Plaintiff alleges that by codifying SORA and the Notification Act under
the section of lllinois statutes that deal with the punishment and supervision of
convicted persons, the legislative intent can only be deemed as punitive.

199. Plaintiff asks this Honorable Court to consider this factor as it has not been
contemplated by Illinois courts. Plaintiff asks that this factor be considered singularly
and in the cumulative aspect of the other allegations in this section.

Legislative Debates

200. There have been mariy statements during legislative debates surrounding
amendments to SORA and the Notification Act which go to prove the intent of the
legislators is the continued punishment of sex offenders.

201. On 07 April, 2000, the Mllinois Senate debated HB 4045 which was the original
statute addressing residency restrictions. This Bill made it a “Class 4 felony for a child
sex offender to reside within five hundred feet of a school attended by persons under
eighteen, a playground, or a facility providing programs or services exclusively directed
towards...persons under eighteen.”

(www.ilga.gov/senate/transcripts/strans91/ST040700.pdf) (last retrieved 27 March,

2020). This amendment was the precursor to the current residency restrictions.

202. Plaintiff acknowledges that the public safety was a concern addressed during
the Senate debate on this Amendment (id. 54, 56, 60-61). But, during the debate, Chief
Senate Sponsor of the Bill, Senator Patrick 0’'Malley, acknowledged that the Amendment

is an ex post facto restriction. “[T]he public policy discussion around here is whether or
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not certain people who commit certain acts are going to be subject to restrictions even
after they have served their time for the crime they have committed.” (/d. at 56).

203. Finally, Senator O’Malley finished the debate with a statement that shows the
true intent of the residency restrictions and all other laws regarding sex offenders: “This
is one more statement to these people...get out of illinois.” (Id. at 62) (emphasis added).

204. Plaintiff alleges that, while public safety was mentioned as the purpose of this
law, the above statement speaks to the real motivation of this residency restrictions,
and all other laws surrounding sex offender registration, namely punishment.

205. As this law originally passed in 2000, and the clear intent of this law was to
punish child sex offenders, Plaintiff alleges that any change to this law must be
considered punishment as well, including the 2008 amendment which added in-home
daycares as well as other locales.

206. On 05 May, 2016, the lllinois Senate debated House Bill 4360, which would lift
some “collateral consequences” for lower level sex offenders. (99" General Assembly

Transcript www.ilga.gov/senate/transcripts/strans93/09900119.pdf at 116-128).

207. During the debate, Defendant General Raoul said the following:

[B]ecause what we’ve done historically is we've gone too far with regards to our
reaction to being tough on crime,...as a result, instead of doing something that allows
for an elevated level of public safety, it has the opposite effect. The more and more
that we remove opportunities for second chance, the more and more we create a
circumstance where somebody will return to a life of—of wrongdoing...This is another
step...to address the fact that we've historically gone too far.” (/d. at 124-125).

208. While there exists no legal definition of “tough on crime,” it generally “refers to
demands for a strict criminal justice system,...through stricter criminal penalties.”

{https://en.wikipedia.org/wiki/Law and order (politics))
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209. Through that statement, General Raoul acknowledges that “collateral
consequences” were an attempt to be “tough on crime.” (Supra. 56). Further, General
Raoul admits that the “collateral consequences” “remove opportunities for second
chance.” {Supra. 56).

210. These examples are by no means an exhaustive list. But Plaintiff alleges that
they illustrate the punitive intent of the legislature in enacting more onerous laws for
sex offenders.

Comments by Legislators Outside the Debate Process

211. Plaintiff has found numerous quotes by Illinois lawmakers regarding sex
offenders in which, Plaintiff alleges, shows that the true aim of sex offender laws is to
further punish Plaintiff well beyond the completion of his three year term of probation.

212. “We’re making it impossible for them to live anywhere, we’'re making it
impossible for them to work anywhere, we’re making it impossible for them to go
anywhere. We need to take a step back.”—lllinois State Representative Elaine Nekritz

{Say What? Notable Quotes on Sex Offenders http://oncefallen.com/quotes.html 112 at

page 7

Other Notable Lawmakers About Sex Offender Registries

112 Citing Kevin McDermott (2011). Is iflinois reaching the tipping point on its sex-offender registration rules? St.

Louis Today
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213. “My first term, | was pretty much a hard-liner. [ said, ‘Put sex offenders in outer
space. Put them all on an island.”—New Hampshire Stat Rep. Larry Gagne /d. at page
2113

214. “I know some folks think it is great that you can go online today and see where
these [sex offenders] live...but | look forward to the day when you can go online and see
that they all live in one place —.in Angola [Prison)”—LA. Governor Bobby Jindal during a
televised address. /d.

215. “We want those people running away from Georgia. Given the toughest laws
he’re, we think a lot of people could move to another state. If it becomes too onerous
and too inconvenient, they just may want to live somewhere else. and 1 don’t care
where, as long as it’s not Georgia.” — Georgia State Rep. Jerry Keen /d. at 2-3

216. “Is there anything left we can do to sex offenders with a few days left in the
session?” Id. at 3.

217. “...When you are convicted...you will also be subject to sex offender registration,
the FULL HARASSMENT PACKAGE...” — North Carolina State Sen. Thom Goolsby /d. at 3.

218. “Truly, | don’t care if we stomp on his civil liberties.” Howell, N.J. Councilman

Mike Howell /d. at 9.

Analysis

113 Citing Annmarie Timmons, “House committee passes bill prohibiting restrictions on where sex offenders can
live.” Concord Monitor, 29 Jan. 2014.
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219. Plaintiff alleges the above quotes from the state legislators during debate, and
most importantly, that of General Raoul, only show that the intent of the sex offender
registry is that of punishment.

220. Plaintiff further alleges that the lack of a purpose statement of the registry,
coupled with the fact that it is codified under the criminal code entitled “Corrections”
further proves the intent of the legislator to make the registry a punishment.

221. Lastly, Plaintiff alleges that the quotes from other lawmakers throughout the
country prove that the registration schemes, and the amendments to them, are all
passed to further punishment on sex offenders.

222, Plaintiff acknowledges that the codification factor, taken singularly, has been
ruled not to prove the intent to punish. Plaintiff further acknowledges that the lack of a
purpose statement has been ruled not to show the intent of the registration scheme to
enact punishment.

223. But, Plaintiff alleges that the courts have never acknowledged the debates on
the sex offender registry and has also never considered the public quotes from
legislators on the registration.

224, In fieu of this, Plaintiff asks this Honorable Court to consider all the above factors
and rule that the actual intent, even if it is an underlying intent, to find that the recent
amendments to the registry were to make it more onerous to the Plaintiff in an attempt

to punish him.

Effects of the Registry on the Plaintiff
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225. Even if this Honorable Court determines that the registration scheme and its
accompanying amendments since 2003 were not intended to impose punishment, the
Plaintiff asks that the aggregate effects of the registration scheme in lllinois constitutes
punishment as applied to the Plaintiff.

226. While Plaintiff acknowledges that both the lllinois Supreme Court and the
Supreme Court of the United States have both ruled that the registration schemes are
not punishment {(cite cases), Plaintiff contends that multiple amendments to SORA and
the accompanying Notification Act have made the registration scheme so onerous that is
constitutes further punishment to the Plaintiff, well after his punishment has been
finished.

227. Furthermore, there have been numerous rulings nationwide, both at the state
level and in the federal courts, that have determined that the numerous amendments to
SORA constitute punishment. This includes two decisions in the Appellate Court of
llinois. (People v. Tetter, IL App 3" District (2018) 150243; People v. Kochevar, 1L App 3"
District (2018) 140660; Mitlard etal v. Rankin, 265 F. Supp. 3d 1211 (2018); Does v.
Snyder, 834 F.3d 696 (6™ Cir. 2016); Commonwealth v. Muniz, 164 A.3d 1189 (Pa. 2017);
Starkey v. Okla. Dep’t of Corr.. 305 P.3d 1004 (Okla. 2013); State v. Williams, 952 N.E.2d
1108 (Ohio 2011); Doe v. Dep’t of Pub. Safety & Corr., 62 A.3d 123 (Md. 2013); State v.
Letalien, 985 A.2d 4 (Me. 2009); Wallace v. State, 905 N.E.2d 371 (Ind. 2009); Doe v.
State, 189 P.3d 999 (Alaska 2008);

228. Plaintiff asks that, in light of these rulings, this Honorable Court reexamine the

effects of the registration scheme here in lllinois as applied to the Plaintiff.
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229. Plaintiff further suggests that a reexamination of the effects of the registration
scheme is warranted due to the release of the 2017 “Sex Offenses & Sex Offender
Registration Task Force” report. Plaintiff asserts that the courts have not considered this
report since its release.

230. Plaintiff further contends that the courts have not considered the registry and its
“collateral consequen‘ces" since the 2019 report released by the U.S. Commission on
Civil Rights.

231. in light of all these factors, Plaintiff suggests that the effects of the registration

scheme as it pertains to his ex post facto challenge is ripe for review.

Cruel and Unusual Punishment and Restoring the Offender to Useful
Citizenship

232. The Eighth Amendment to the United States Constitution states in part: “nor
cruel and unusual punishments inflicted.”

233. Plaintiff alleges that the Notification Laws, SORA, the residency and presence
laws and the driver’s license law are cruel and unusual punishment.

234, These laws, in their aggregate, have morphed into a lifetime of probation-like
restrictions on Plaintiff’s life. The statutory aspects of the Notification Law brand the
Plaintiff a “sexual predator” and “child sex offender” for life, without the possibility of

removal.

61

AT70
sEErARASSd fremd6 Sealgh henevert - 3/15/2022 2:04 PM C 367



9/9/202A. 272484 Imaged

235. A “sexual predator” is defined as: “a person who has committed a sexually
violent offense and especially one who is likely to commit more sexual offenses.”214 “A
sex offender who has been convicted of a sexually violent offence and who suffers from
a mental abnormality or personality disorder that makes him or her likely to engage in
predatory sexually violent offences.” !>

236. Plaintiff is forever branded as someone “who has been convicted of a sexually
violent offence” and “is likely to engage in predatory sexually violent offences” even
though (1) his actions, while deplorable, did not have a violent aspect and did not even
come close to that level and {2) he has already been deemed a very low risk for
reoffending. Therefore, the label of sexual predator is cruel and unusual punishment as
it “brands” the Plaintiff with a classification in which he is not part of without ever
having the chance to refute the label.

237. Plaintiff is forever branded as a “child sex offender.” While Plaintiff readily
admits that his conviction was for‘ a sex offense against a 15 year old, Plaintiff was
deemed not to be a pedophile during his sex offender evaluation. To label the Plaintiff in
such a way is cruel and unusual punishment in that it is (1) not true and (2) the
designation can never be removed.

238. Further, Plaintiff contends that registration scheme, encompassing SORA, the
Notification Law, residency and presence restrictions, has effectively banished Plaintiff

from society thereby violating cruel and unusual punishment.

https.//www.merriam-webster.com/dictionary/sexual%20predator
115 https://medical-dictionary.thefreedictionary.com/Sexual+predation
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239. Plaintiff further is ostracized from the community due to his presence on the
registry and, as long as he remains on the registry, Plaintiff will never be accepted into a
community. Plaintiff argues that the Notification Law, in light of the presumptions of the
recidivism rate of former sex offenders being refuted, only serves as the Legislature
publicly shaming the Plaintiff for an offense that was committed over 17 years ago.

240. Plaintiff alleges that the Notification Law violates Article 1 Section 11 of the
Illinois Constitution. By proclaiming in bold red letters that Plaintiff is a Sexual Predator,
the Notification Law serves as a warning to stay away, that this person is a danger to
everyone. That in and of itself prevents the Plaintiff from reintegrating into society, even

when he has proven over the last 17 plus years that he is not a danger to anyone.

COUNT I

Violation of the Ex Post Facto Clauses of the U.S. Constitution and the
Illinois Constitution

241, Plaintiff realleges every allegation above.

242. The application of 720 ILCS 5, 730 ILCS 150, 730 ILCS 152, and 730 5/5-5-3{0)
violate the Ex Post Facto Clause of the U.S. Constitution, Art. 1 section 10 cl. 1 and the Ex
Post Facto Clause of the [llinois Constitution Art. 1 section 2

243. Plaintiff respectfully requests this Honorable Court:
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a. lssue a preliminary and then permanent injunction prohibiting the
Defendants or any other law enforcement agency from the arrest and/or
prosecution of violating 720 ILCS 5/11-9.3(b-10) (“residency restrictions”}

b. Issue a declaratory judgement that 720 ILCS 5/11-9.3(b-10) is
unconstitutional as-applied to the Plaintiff.

¢. Issue a preliminary and then a permanent injunction prohibiting Defendants
from enforcing 720 ILCS 5, 730 ILCS 150, 730 ILCS 152, and 730 ILCS 5/5-5-
3(o0) against Plaintiff.

d. Issue a declaratory judgement that 720 ILCS 5, 730 ILCS 150, 730 ILCS 152
and 730 ILCS 5/5-5-3(0) are unconstitutional as-applied to the Plaintiff.

e. Enter a judgement for reasonable costs in the time and expenses incurred by
Plaintiff

f. Grant Plaintiff any other relief in which this Honorable Court deems fit.

COUNT Il

Violation of the Guarantee of Procedural Due Process

244, Plaintiff realleges each and every allegation set forth above.

245. The application of 720 ILCS 5, 730 ILCS 150, 730 ILCS 152 and 730 ILCS 5/5-5-3(0)
to the Plaintiff, deeming him a child sex offender and sexual predator, without any
notice, hearing or individualized determination on any threat he may pose to society is
in violation of the Fifth and Fourteenth Amendments guarantee of procedural due

process.
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246. The application of 720 ILCS 5, 730 ILCS 730 ILCS 150, 730 ILCS 152, and 730 ILCS
5/5-5-3(0) to the Plaintiff, deeming him a child sex offender and sexual predator,
without notice, hearing, or individualized determination on any threat he may pose to
society is in violation of Article 1 section 2 of the Illinois Constitution guarantee of due
process.

247. Plaintiff respectfully requests that this Honorable Court:

Issue a preliminary and then permanent injunction prohibiting Defendants or

o

any other law enforce:ment agency from the arrest or prosecution of any of
the above stated statutes.

b. Issue a declaratory judgement that the above stated statutes are
unconstitutional as-applied to the Plaintiff.

c. Enter judgement for réasonable costs for time and expenses incurred

d. Grant Plaintiff any other relief that this Honorable Court deems appropriate.

COUNT Il

Violation of the Guarantee of Substantive Due Process

248. Plaintiff realleges each and every allegation set forth above.
249. Enforcement of 720 ILCS 5, 730 ILCS 150, 730 ILCS 152, and 730 W.CS 5/5-5-3(0)

strips Plaintiff and his family of fundamental rights guaranteed them under the U.S.
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Constitution and are not narrowly tailored nor do they use the least restrictive means

possible and fail the strict scrutiny as-applied to Plaintiff.

250. The classifications of chil(:i sex offenders violate the Equal Protection Clause of
the Fourteenth Amendment to tlhe U.S. Constitution and Article 1 section 2 of the lllinois
Constitution.

251. The above listed statutes,l create an impermissible irrebuttable presumption in
violation of the Fourteenth Amendment to the U.S. Constitution and Article 1 section 2
of the lllinois Constitution.

252. The prohibitions of the above listed statutes are not rationally related to a
legitimate state interest, as-appléed to the Plaintiff, and therefore fail reational based
scrutiny. :

253. The Plaintiff respectfully requests that this Honorable Court:

a. Issue a preliminary ar:md then a permanent injunction preventing the
Defendants or any other law enforcement agency from enforcement or
prosecution of any of the above listed statutes against the Plaintiff.

b. Issue a declaratory judgement that the above listed statutes are
unconstitutional as—a:pplied to the Plaintiff.

c. Enter a monetary judgement for reasonable time and costs incurred

d. Grant Plaintiff any other relief deemed appropriate by this Honorable Court
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| COUNT IV

I
Violation of Article 1 Section 11 of the lllinois Constitution

|
|
254, The Plaintiff realleges ea;ch and every allegation set forth above.

| :
255. The prohibitions and restrictions set forth in 720 ILCS 5, 730 ILCS 150, 730 ILCS

152, and 730 ILCS 5/5-3(0) do not have the objective of restoring an offender to useful

citizenship. 5

' I
256. Plaintiff respectfully requests that this Honorable Court:

I
a. Issue a preliminary and then a permanent injunction preventing Defendants

I
or any other law enforcement agency from enforcing or prosecuting the
I

restrictions and obligations set forth in 720 ILCS 5, 730 ILCS 150, 730 ILCS 152

I
and 730 ILCS 5.5-5-3('0).

b. Issue a declaratory ju!dgement that the above stated statutes are
|
unconstitutional as-applied to the Plaintiff

¢. Grant Plaintiff any other relief this Honorable Court deems appropriate.

COUNTYV

Violation of the Eighth Amendment Prohibition on Cruel and
| Unusual Punishment

|
|
]
257. Plaintiff realleges each and every allegation set forth above.

|

|

| e

l
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258. Enforcement of 720 ILCS 5, 730 ILCS 150, 730 ILCS 152, and 730 ILCS 5/5-5-3(0)
are traditional forms of cruel and unusual purishment.
259. Enforcement also places Plaintiff and his family at risk for further harassment
from the community.
260. Plaintiff respectfullv requests that this Honorable Court:
a. Issue a preliminary and then a permanent injunction preventing the
Defendants from enforcing 720 ILCS 5, 730 ILCS 150, 730 ILCS 152, and 730
ILCS 5/5-5-3(0) against the Plaintiff
b. lIssue a declaratory judgement that the above stated statutes are
unconstitutional as-applied to the Plaintiff
¢. Enter a monetary judgement for reasonable time and costs incurred

d. Grant Plaintiff any other relief deemed appropriate by this Honorable Court

COUNT VI

Negligence

261. Plaintiff realleges each and every aliegation set forth above. '

262. The Hampshire Police Department and Director Kelly were negligent in that they
improperly advised Plaintiff that his proposed new address was in compliance with 720
ILCS 5/11-9.3{b-10).

263. The enforcement of the statute caused financial and psychological harm to
Plaintiff and his family.

264. The Plaintiff respectfully requests that this Honorable Court:
68
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a. Issue a temporary and then a permanent injunction against the Defendants
from enforcing the statute against the Plaintiff.

b. Issue a declaratory judgement that the statute is unconstitutional as-applied
to the Plaintiff.

c. Enter a monetary award against Defendants for compensatory damages.

d. Enter a monetary award against Defendants for pain and suffering.

e. Enter a monetary judgement for reasonable time and costs incurred

f.  Grant Plaintiff any other relief deemed appropriate by this Honorable Court.

Respectfully submitted

Martin 7. Kopf

pro se Plaintiff
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DEPARTMENT OF VETERANS AFFAIRS
810 Vermont Ave NW
Washington, D.C. 20420

May 23, 2018

e —_—
. - 60107 27/eBe

Dear Mr. Kopf:

This letter is a summary of benefits you currently receive from the Department of Veterans Affairs (VA). We are
providing this letter to disabled Veterans to use in applying for benefits such as state or local property or vehicle tax
relief, Civil service preference, toa obtain housing entitlements, free or reduced state park annual memberships, or
any other program or entitlement in which verification of VA benefits is required. Please safeguard this important
document. This letter is considered an official record of your VA entitlement.

Our records contain the following information:

Personal Claim Information
Your VA claim number is: xxx-xx-'-
You are the Veteran.

Military Information

Your most recent, verified periods .of service {up to three) include:; -

Branch of Service Character of Service Entered Aciive Duty Released/Discharged
Navy Honorable December 19, 1990 June 17, 1994

(There may be additional periods of se‘}vice not listed a.'bové'.‘) S

VA Benefit Information a '

You have one or more service-connected di-sabilities: Yes

Your combined service-connected evaluationis: - 90%

Your current monthly award amount is: . $3343.48

The etfective date of the last change to your current award was: December 01, 2017
You are bping paid at the 100 szfcent rate because ybu are u'nemployable due to Yos

your service-connected disabilities:

You are considered to be totally and permanently disabled due solely to your Yes

service-connected disabilities:

The effective date of when you became totally and permanently disabled due to
your service-connected disabilities: January 07, 2016

You should contact your state or locat office of Veterans' affairs for information on any tax, license, or fee-related
benefits for which you may be eligible. State offices of Veterans' aifairs are available at
http://www.va.qov/statedva.htm.

How You Can Contact Us
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DEPARTMENT OF VETERANS AFFAIRS

August 28, 2017

Dear Martin Kopf:

We made a decision regarding your entitlement to VA benefits.

This letter tells you about your entitlement amount, payment start date, and what we decided. It
includes the evidence used and reasons for our decision. We have also included information
about what to do if you disagree with our decision and who to contact if you have questions or
need assistance.

Payment Summary
Your monthly entitlcment amount is shown below:

eMonthly i o 5T S ey e
[:Eigint Ao | PRy Sure e |
$2,906.83 Feb 1, 2016

$2,915.55 Dec 1, 2016 Cost of Living Adjustment

R

Original Award

We are currently paying you as a single Veteran with no dependents.

You Can Expect Payment

Generally, payments begin the first day of the month following the effective date. When
applicable, a retroactive payment, minus any withholdings, will be issued. Thereafier, payment
will be made at the beginning of each month for the prior month. For example, bencfits due for
May are paid on or about June 1.

Your payment will be directed to the financial institution and account number that you
specified. To confirm when your payment was deposited, please contact your financial
institution.
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Page 3

File Numbcr:_l_
KOPF, MAR

Sl PR

STE ~ Eaplanation,

-

N R A

e Service connection fo ¢
right lower extremity and as nerve damage) has been established as

intervertebral disc syndrome (1VDS).

the evidence shows nerve damage is moderately severe.

r right lower radiculopathy also claimed as peripheral ncuropathy,
connected disability of lumbosacral strain with degenerative arthritis of the spinc and
s We have assigned a 20 percent evaluation for your peripheral ncuropathy, right lower

extremity (claimed as nerve damage) bascd on: * Moderate incomplete paralysis
o A higher cvaluation of 40 percent is not warranted for paralysis of the sciatic nerve unless

related to the service-

» Yo

Iy ";"“'6": oy :‘.‘:'_-'.."‘-'._-‘ . "“.Z S
‘Percent (%) Assigried;: -7 -

R IR T e
- Effective:Date- ;- ..

adjustment disorder with 70%
mixed anxiety and depressed
mood previously claimed as
mental condition diagnosed as
alcohol use disorder and
unspecified caffeine-rclated
disorder (claimed as
depression and post-traumatic

stress disorder/PTSD)

Jan 7, 2016

rrs

et

TR

e e
e T

Coa T oAb e

.
! s

L N Th
- ieem 41
AR

An evaluation of 70 percent is assigned for occupational and social

own occupation, or own name,

deficiencies in most areas, such as work, school, family relations, judgment, thinking, or
mood, due to such symptoms as: suicidal ideation; obsessional rituals which interfere with
routine activities; speech intermittently illogical, obscure, or irrelevant; near-continuous
panic or depression affecting the ability to function independently, appropriately and
effectively; impaired impulse control (such as unprovoked irritability with periods of
violence); spatial disorientation; neglect of personal appearance and hygiene; difficulty in
adapting to stressful circumstances (including work or a worklike setting); inability to
establish and maintain effective relationships. A higher evaluation of 100 percent 1s not
warranted unless there is total occupational and social impairment due to such symptoms
as: gross impairment in thought processes or communication; persistent delusions or
hallucinations; grossly inappropriate behavior; persistent danger of hurting self or others;
intermittent inability to perform activities of daily living (including maintenance of minimal
personal hygiene); disorientation to time or place; memory loss for names of close relatives,

impairment, with

Issue/Contention’ 725077 Percen

L P < P
“7 Effective:Date . "3

left lower extremity
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Page 5

File Number:;
R i

$ e Expl.matnonu ot

S o

exists for a scrv1ccpcrson who died in service. Fmally, ellglblllly can be denvcd from a
service member who, as a member of the armed forces on active duty, has been listed for
morc than 90 days as: missing in action; captured in line of duty by a hostile force; or
forcibly detained or interned in line of duty by a forcign government or power.

o Basic eligibility to Dependents' Education Assistance is granted as the evidence shows the
veteran currently has a total service-connected disability, permanent in naturc.

T et DA Lol
Jan 7, 2016

R

o Enmlement to mdw:dual unemployabxhty 15 granted because you are unable to secure or
follow a substantially gainful occupation as a result of service-connected disabilities,

dcg,cnerauve a11hrms status post blClleaI tendon and rotator euff tear (clalmed as shoulder
condition)

K xplanatmn

PR AT R i 2

L g :.'.‘-tf;ti-"‘. R T Sra ot o ‘.

. The 1ssue of compcnsatlon for dcgcncranvc arthritis status post bicipital tendon and rotator
cuff tear (claimed as shoulder condition) is deferred for the following information: VA
cxam/opinion clarification

Your overall or combined rating is 90%.

Note: The percentages assigned for each of your conditions may not always add up to your
combined rating evaluation. We do not add the individual percentages of each condition to
determine your combined rating. Instcad, wc usc a combined rating table that considers the
effect from the most serious to the least serious conditions.

Are You Entitled to Additional Benefits?

Did you know you may be eligible for a VA guarantced mortgage with no down payment
{potentially exempt from a funding fee depending on your rating)? For more information about
this benefit, or to determine and print your Loan Guaranty Certificate of Eligibility, please visit
the eBenefits website at http://www.cbenefits.va.gov.

If you served overseas in support of a combat operation you may be eligible for mental health
counseling at no cost to you at the Veteran’s Resource Center. For more information on this
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Apaul 18, 2019 Erik Robinson

M. Martin T Kopf

Dear Mr. Kopf:

The Village of Hampshire has reccived your request, filed pursuant to the Illinois Freedom of
Information Act, 5 ILCS 140/1 et scq., dated March 31, 2019, for the following documents:

Police Report #18-04697
In fesponse to your request, enclosed arc six (6) pages of public recoxds. .

Pleas note that this report contains certain information about you that would be considered
“personal” or “private,” which you may wish to redact before providing a copy of this report to any

other party.

Sinceccly you:s

Lmda Vasqucz
Village Clerk

234 S. State Street o P.O. Box 457 » Hampshlro, lllmons o 60140-0457 e Phone 847.683.2181 » Fax 847 633 491.;
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9/9/202d. 27464 Imaged

(CIRCLE ONE) .
Juveatlc Delinguent SEX OFFENDER REGISTRATION ACT " Phato Requirea
~—Seéxual Predator ’ N qulre:
Scxuam:o:s)/violem NOTIFICATION FORM
eX Silenges (PLEASE I YPE OR PRINT-BLACK INK)
. CONDITION : OF PAROLE/ | PROBATION - »
PNA: Ve L1 op0BATION ATTACHED B~ pAROLE b oNVICTION: )/ ¢ iy (S 7003

No o O YES [ No [ |0 OTHER _____|p EASE: . . (CONFINEMENT ONLY)
*NAME : ' SEX RACE
Loo g PN
LAST' FIRST . ) 77 |/
Haty, ‘g ilwor.2 2 " [eve Gen [naix Zran Jcomprexion {ssn
SCARSMARKS/TATIOOS 720 Lo ' .g_éoﬁ«n/‘oc& 29 G L2 .

ALIASES

POB:
A’I’E. EXPIRATION

“_]'p;ﬁa.%e/%/m:t] SIDNO.24 625 290 | CucotiNe. 5/ UG Be

DoC MY,
COUNTY OF CONVICTION (> A | STAJEOF CONVICTION 7 ]
OFEENSE-STALUTE-CITATION. AO 2 P
zq cen el escoal GG se Flo Ll<s /1o ~6 a/)
oty 4 Y

SENTENCE 2 vy L VICTIM UNDER 18 YEARS OF AGE rss/\qlno Q
Z.7 6OC2Y

CITY NAME STATE/ZIP
PROBATION/PAROLE OFFICE -

LOCAL ARE
DUTY TO REGISTER. RL‘A:D FOLLOWING TO OFFENDER and OFFENDER MUST I ” TIAL EACH
@' Failure to comply with ¢! ¢ provisions of the Sex Oftender Registmtion Act o¢ to willfully provide dse information is a Class 4

felony. Failusre to comnply with any provisions of the Act mandates tevocation of probation, andatac  supervised release, parole, ar
conditional release. The :erm of registrution will be administratively cxtended by tie Illioois Statc ‘'olice 10 years for failure 1o

K comply with any provisicns of the Act.

You must register, withic 0 days of conviction when sentenced to probation or upon release, paro ¢ or discharge from prison or
mental hospital for a petic 1of 10 yeass. You must register in peeson, with the police depattment, or if ¢ < e, the sherfPs oflice haviar

'T / junsdiction whee you re.ide.
W‘_ You must, within 10 days 1 changing your address, report your new address, in writing, with the Jaw - orcement agency with whom

you fast registered. You 1 ust, within 10 days of changing your address, register in persen, with the pe | ce department or if none, th:
shenfl's office having jur diction at your new addsess, Temporary absences of more than 10 days in > calendar yeac require you 1o

) 1egister your new address
'_[ If you arz employed or art ad school outside of Illinois, you must also tegister with that state. Regisn: i n is required within 10 days
of gaining employment or attending school. You mus: registe yowr employcment and any changes of eoiploy: « 2, in waiting, with the agency of
. jurisdiction of yawr residence .
‘“_& If you move to another state, yau must register with that state within 10 days. You must also natify tw agency with whom you las:
V- registered, widhin 10 days. in writing, of your new address.
nﬂ You must renew, your rey_stration, in persen, witk the law enforcement ageney having judsdiction, w 'l in onc yeac from the date of’
yonr most recent (€gisiTat su until your expungement date,
Any offender with a finding or adjudication as a sexuaily dangerous person or as a sexually violent =« rson is required to repart in,

peison o the law enforcainent ageney having jurisdiction within 90 days of their initial regisiation ur o evecy 90 days thereaficr for
Any person identified as a sexual predator must register cvery year for te period of their natwral Jife.

the period of their natural ife,

LHAYE READ AND/OR HAD REA[- TO ME, THE ABOVE REQUIREMENTS. IT HAS BEEN EXPLAINED TO M 3 AND 1 UNDERSTAND MY

BUTY TO REGISTER AND THAT F \ILURE TO DO SO IS A CRIMINAL OFIFENSE,
SICNATURE OF REGISTRANT IV . commam= - K/l pate __ /- /5= &3
"o
: ENTER RECORD INTO *L.EADS Ry s A > i L

ORIGINAL TO: NOTIFYING OF :l TIAL NAME (PROY )
. COURT OF CONMICTION ( 5:7;0&_ (/\‘L«./ —(-"‘i: 26 o Q%
: ONE COPY FACH,TO: ¥OTIFY 111G AGENCY
VOUR FILES ] )
SEX OFFENNER 2@@ _ ,.(. { ;kf_ - Drii— gé, Z-29/9
ADDRES TELEPHONE NO.
For Addisonat Information- r’z 7 . 5_) DL ‘

lllinois Siate Palice, SIAG
(€iry, Zi ‘ym )
7 TS — A8

A00 tes P2k 1Mace, Switz 150
Springfizid, Nlineis 62718-1094
DAT IC 381

o .
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R Sex Offender Notification Form
Instructions for Form Completion

Administration

The Sex Offender Notification Fo m is used to notify sex offenders of their duty to rogister.- The L2 w Enforcement Agencies Data
System veili serve as o repository fc - the SOR forms throughout [{linois. The Illinois State Police is req 1 :sting disclosuce of inforqiation
that is necessary to accomplish the .- statutory the requircments as outlined under Chapter 730 ILCS 1:{/2. Disclosurc of this informa-
tion is required. Failure to provide information or giving falsc information upon notification is a Clag: | Felony. The notifying agency
is required to enter notified person s inforroation into LEADS within 3 working days of providing 1t i . information,

Nytification Form Submission

A Sex Offender Notification Form s required of pztsons sentenced to probation or released, discharg e 3, or paroled from confinement
for an offense or nttempt to commit an offense under Chapter 720 ILCS 5/10.1, 10-2, 10-3, 10-3.1 (eff €1 01/96), 5/9-1, 11-6, 11-5.1, 11-
1, H-15.0, 1170, 112180, L1300, 11-9.2, 11-20.1, 12-13, 12-14, 12-15, 12-16 and 12-33, 12-14.1 (27 06/01/96), 104, 11-6.5, 11-
15, 11-15, 11-18, 11-19 (cff 07/01. 39). Chapter 725 ILCS 205/1.01 et. seq. Chapter 725 ILCS 207/5 ( :ff 01/01/98).

Notification Form Completion [nstructions

Juvenile Delinguent sex offendec; ‘wdjudicated as 2 juvenile sex offender aRer June 30, 1999.

Sexual Predatar; Sex Qffender cor ricted afier June 30, 1999, of the following statutes 9-1, 11-17.1, 11-19.1, {1-19.2, 11-20.1, 12-13,
12-14, 12-14.1, 12-16, 12-33.

Sexuaily Dangrerous: Adjudicated -iexually Dangerous, '

Sexually Yialent: Adjudicated Sex ially Violent after January 1, 1998,
‘Sex Offender; Sex Offender regist: int that does not fit the above definitions, but fits the criteria to reg i ter.

Date of Convigti diudicatior; Date of conviction or date of adjudication if adjudicated as a juv: 1 ile sex offender.

Date of Release; Date of release, d:scharge or parole if confined in the Department of Corrections onl .

DNA: Identify whether DNA has |-2en taken by marking the appropriate box.

Congitions of Parple/Probation At iched: Mark whether these are attached.

Probation, Patole or Other: Mark t ¢ status by placing a check mark (X) in the approprate space prosisted.

Last Noame, First Name and Middl.:: Name: Provide the last, first and middle name of the notificd pers 1.

DOBRB: Provide the natified persun'-. month, day and year of birth,

Sex: Provide the notified peraon 's jcender (maie or female), other if unknown.

Race: Mark the notified pecson's ethnic origin or if appropriate indicate a specific ethaic origin in the ¢ her category.

Height: Provide the notificd persoii’s height in feet and inches (example 5°07").

Weight: Provide the natified perso:’s weight in pounds.’

Hair Colgz: Provide the notificd pe :son’s natural hair color.

Eve Color: Provide the notified pe:son's natural eye calar.

Complexion: Provide the notified | erson's natural complexion color as-light, medium, dark, alive etc.

Sagcial Security: Provide the Socia: Security number(s) used by the notified person.

Scars, marks, tattoas, elg,: Scars, r arks, tattoos, deformities, amputations, cic. that are a part of notifi-«. person sphysncal description.
Aliases: Provide alias{es) used by "he notified pecson.

Driver's License: Provide the noti: ed person's drivers license number, state of issuance and expiratio 1 date.

Place Of Bistli: Provide the natifie.| person’s place of birth.

llinois Peparument of Corrections Provide the [llinois Department of Corrections document aumber : 5;igasd to the notified person, if
he/she has one. - .

EBI: Provide the Federal Bureau ¢+ Investigation identification number assigned the notified person, i ¥ ae/she has one.

ta entification Number: Provi:ic the State Identification nuraber assigned to the notified person, i 7 1e/she has one.

Chicago Arrest Numbec: Provide thie notified person's Chicago Police Departient identification num i r.

County of Coqviction: Pravide the natificd person’s county of conviction.

State of Conviction: Provide thie n tified persan’s state of conviction.

Offense-Statute-Citation-AGIC: Py yvide the notified person’s Offense, Statute, Citation and/or AOIC «; ade(s).

Conviction_and Date of Release : “rovide the date of conviction, if on probation; and date of relcase 11 released, discharged or paroled
from IDOC, or other court confine nent; and expiration of registeation date (10 ycars from date of cor v ction or release).

Sentence: Pravide the notified per:aa’s term of senteace,

Victim Under |8 Yeacs of Ape: Clieck “yes™ if victim was under 18 years of 2ge and “no" if victim w1 over 18 years of age.
Address Whecee Offeader Will Res de: Record notitied pérson's correct address where he or she is resic ing (apt, house number, street/
route, city, state, Zip code).

Lclephone Number: Record the uc afied person’s correct telephone number.

County: Record the notified perso ‘s correct county of residence.

Lrobation/Parole Office: Record th 2 notified person's probation or parole office and county.

J.ocal Area of Jurigtliction Recor § the name of the local police agency or sheriff's department of 1 otified person's city/county of
residence.

Read Eg]]gmuw_qwugg[ Must Imitia! Each: Read cach of the lined catries and have the ¢ otified person initial cach oac.

Have the notified person read. sign name and date the furm.

Right Thumb Prigt: Provide the thiunb print from the notified person’s right thumb.

Notitying Agency: Record the nol fying official's name (print), and signify natifying agency, addres . phone number, city, stare, zip
code and county, and notifying of -cial’s signature and date.

A85
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HAMPSHIRE L P 7 Incident
| o L
POL’CE DEPARTMEN 8 incident ¢
215 INDUSTRIAL DRIVE UNIT D. = T 18-04697
HAMPSHIRE IL. 60140 ' ype Seg 4
Crme Jincident (Pdmaty, Secondary, Terlary) Attenzt| Qccumed | Dato | Time Cay
720 ILCS 5/11-9.3 Presence in school zone by chiid sex offendoer U |n or Frod| 1970172013 The
O 7 11/01/2018 Thu
L Reparieo |170172018 | 77752 Thu
Location of Incident ... HAMPSHIRE, .
Cross Steet County
e v vihn RF < RoporlgPay | W uWness % - Suspec o= Oy KANE
s Last, First, A4i93i0 (R ¥ Business) Race | Sex Age 1T WI | Har | Eyes | Home Phone
KOPF, MARTIN J W M| 9] 60¢] 215 |GRY |GAN |(22¢)600-8021
Adiazs DoB OL Number | Sz [ Work Brione
s [n e
City, State, Zip SSH Locaft0 8 Stte # FBl & Cell Phene
HAMPSHIRE 1, 60140 0
Las!, Fist, Middle (Firm If Business) Race | Sex. | Ago HT WT Hal , Eyas | Homo Phene
AGAI3Ss 003 | OL Number Suiae | Work Phong
City, State, Zip Coda SSN tocallla | States fore Cell Phoma 7
Last, Fisy, Abddie (Firm it Business) Rece Sex Age HY WT Halr Eyes | Home Phone
Address 008 OL Number Stale ! Work Fhcne
City, Stat, Zip Code S6N Local D & Stato # EBIE Cell Phans
Lost, First, Middie (Flrm if Business) Rate Sax Age HT WT Halr Eyes | Home Phone
AdZregs DoB DL Number Sbite | Work Phona
City, State, Zip Code SSN Local 10 & State 6 FoI# Gedl Phone
Syropsls
. anes [ | mumy ] Posenyoomages
Preas Oomestic Vioten.
0 I
v GangReated N | Hate Came [ ] | victm Sentor Ctizcn [
a Pusut [ ) | Forcaused [ ] Chita Abuse |
! County .
L Coda KANE Digposition
1'. ] Connectng Case &
Y | ReportCompietemoady for Review | X] | CAOIGFS Event
J Assignad To Date
Officer 10 - ; Tieviewed By Agproved DA
™ Lleutenant Hobert Jones 113 Llcatenant Hobert Jones YES  111/02/2018

Pilnted ByROa: 1131 11!‘2]('0!807 5428

CamoS L Law Al Rocorda M.
Liconsed (v HAMPSHIRE U POUCE DEPARTMENT

e
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HAMPSHIRE IL Page 2 Incident conta

incident #
POLICE DEPARTMENT Narrative 18-04697
Crime / incident (Primary) ‘ Attempt [ Type , Sen

720 ILCS 5/11-9.3 Preseonce in school zone by child cex offendor ] | 1

On November 1lst, 2018 I was advised that somcone called the PD and advised that
a sex offender lives a couple of doors down fror a Home day care in Hampshira IL

and was concerned that this was a violation of the sex offender.

The sex offendsr, Martin Kopf, resides at !B! and the Monkey GO child day
M I had a message from Geary, Senior Program

care is at
Specialist, rean with the Office of the Tllinois Attorney General.

Theresa was notified of the violation and was reaching out to advise ugs of the
violation.

I called Theresa and let her know that we were aware and I explained the
gsituation and I explained that when Martin called the police prior to moving in
he did ask if he was far cnough away from the Jeffsrson Street Preschool and X
explained to him that he was. I explained that T found out about the Home Day
Carec this morning when I called DCFS and found out about a wabsite that you can
use to find licensed bome day care homes in the State of Illinois. I followed
the website and did find a licensed Home Day Care at sthich is in the
500 feet radius of . Theresa emailed me the t! d explained that
he will have to movEes d that due to Martin checking online and with us
about the preschool does that count for anything and Theresa stated that the law
does not givae any course of action if someonc tries to find exerpt areas.
Theresa stated minus the statute limits of 2006 (living in a house prior to
2008) and someone moves in and finds a sex offender living next to them. If that
person opens up a licensed day care after moving in the sex offender still has
to move. It does not give different directions if the person has a mortgage or

is rxenting.

I notified Martin of the possible violation and explained I would be cheocking
with several people to find an answer today.

I spoke with Kane County Invectigations and while the investigator has made
recple move in the past they waere normally renting and he had not xun into
someone with a mortgage. I also spoke to Jodie Gleason, First Chair ASA Office,
and I explained the situation. She agreed that he was in violation, however the
time frame of which ha needs to move should be reasonable and faiyx.

I spoke to the owner of the day care at !h! and I advised her of the
situation and she stated she was aware o lal media sites and comments.

She did not think the law covered home based day cares. I explained the
definition I was given by the Attorney General's Office and T explained that vwe
ara warking it out and that if there are any issues moving forward to notify us

right away.
I met with Martin at his house and T explained that he is in violation and he

needs to discuss things with hig wife and if he has an attorney we can meet next
Monday to discuss a time frame that is reasonable and fair.

On Friday November 2, 2018 Martin called me at the PD z2nd he explained that he
appreciates how we arxe handling things and he is going to try and fight this ag
a civil matter because he believes it is unfair to make him move. I asked him

L — SR A

Uconged 10; HAMPEMIRE L FOLICE DEPARTIENT

| A87
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HAMPSHIRE (L. Page 3 Incident conra
POLﬂCE DEPAR.TM ENT Narrative cxhont 18-04697
Crime / Incident (Primary} lA!scmm Type o Seq

720 ILCS 5/11-9.3 Presence In school zone by chifd sex offender  + ) 1

if he had spoken to an attornsy and he stated he was working on it and I
explained he should continue to do what he needs to do and we can meet on

Monday.

This case remains opened.

Revigwed 8y Approved | Date
Omceri>  Lieutenant Hobart Jones 13 Lieutenant Hobert Jones YES 11/02/2018
Pricted ByfQne $13 71112372018 07:54:29 |i‘|
R ACRER TRy 3
Licarisod to; HAMPSHIRE IL POLICE DEPARTMENT ] (i ; itk

A88
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HARMPSHIRE iL Supplement
POLICE DEPARTMENT Page 1
215 INDUSTRIAL DRIVE UNIT D e
HAMPSHIRE IL 60140 : 18-04697
e ndate
Reported 14/12/2018 10:29 Monday

On Navember 5th, 2078 | spoke to Martin and explained that he needzd fo be proactive on trying io
find a place, even if its for a short time. fVizrtin explained that he is frying to find an attomey to
represent him but is finding it difficult. 1 told him we would talk more on Monday November 12th,

2018,

I spoke to Theresa and explained that things were siill being worked on to getting Martin to move and
she thanked me for the update.

! spoke to Martin on November 12th, 2018 and he explained that fie had an attorney that was handling
a U.S. Supremernt Court case simitar to his and | asked if the attorney was directly assigned to him or

he just heard of the case and he stated the attorney is niot his directly. f explained that he needs to

focus on moving out and that | would like an answer by the end of the week.

We discussed different places such as Veterns Afialrs, other famify houses, other friends houses

and hotels that ite could rent on a weekly basis.

case remains open.

Offiger ID Agency Reviewed By Date
HPD Lioutenant Hobert Jones 11/1272018

Liatrtenant Hobert Jones 113

IAIRENIATEY

" TR

Licerses 0! HAMPSHIRE L POLICE DEPARTYTMERT

A89
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HAMPSHIRE {L Supplement
POLICE DEPARTMENT Page
215 INDUSTRIAL DRIVE UNIT D TR
HAMPSHIRE 1L 60140 nciden 18-04697

Thie

Distance beiween and -
. Reported 41/16/2018 09:42 Friday
On ffavember 16th, 2018 [ measureed the distance from ! driveway to the adge of the .
tvveen the house.

- Driveway and the distance was approximately 28

Martin Kopi came into the police station and | spoke to him regarding his plans for the future. | gave
him his official nolice to be in Moving Status by Friday November 23rd, 2018. Martin is looking into a
campground area near Marengo IL and has an appoiniment today to get approval to move there.

I explained to Rartin that he would need to come by the PD on Friday and ! will send his paperwork to

put him in Nioving Status and then he would need to contact the Law Enfore

jurisdiction where he is moving to.

ement Agency who has

Martin asked if e was allowed fo be around his kids at their house and | explained he could and the
restriction is him living within 500 feet of a daycare.

Martin stated he undersfood and stated he would be back on Friday November 23rd, 2018.

Date

Officor ID
Lieutenant Habert Jones 113

Agency

Revicwad By
HPD Lieutenant Hobert Jones

11/16/2018

Panted ByiOre 1131 11723218 07:54:30
Critro8Lar® Lan Endorcoment Rocords Meneemant Systom
Liconsed (0: HATAPSHIRE X. POLICE DEPARTMENT

sEErARASSd fremd6 Sealgh henevert - 3/15/2022 2:04 PM
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HAMPSHIRE L Supplement
POLICE DEPARTMENT Fage 4
215 INDUSTRIAL DRIVE UNIT D e
HAMPSHIRE IL 60740 - 18-04637
e ptoving status
Repoted gy/23/2018 07:51 Friday

On November 23rd, 2018 Rartin came info the PD and stated be found a place to five and wilf be
moving in this weekend. His new address is 19609 Harmony Road Unit 32B, Marengo IL 60752.

1 advised Kane County Dispatch and Kane County Sheri#f of his new address and he was put info
moving status with the understanding he had to reportto McHenry County Sheriff by Monday

November 26th, 2018,

Martin was given a copy of his new papenwork and no further action is needed at this time.

Officer 10 Agency Ruviewed By Date
Lieutenant Hobert Jones 113 Lieutenant Hobert Jones ! 11/23/2018

e T

Ucanted to: HAMPSHIRE R. POLICE CEPARTMENT

A91
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STATE OF ILLINOQIS )
) SS:
COUNTY OF COOK )

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT-CRIMINAL DIVISION

THE PEOPLE OF THE
STATE OF ILLINOIS

Plaintiff,
No. 02 CR 16249
vs.

MARTIN KOPF,

Defendant.

Nt St St Nt St Nt St i S

REPORT OF PROCEEDINGS HAD at the hearing of
the above-entitled cause, before the anorable Bertina
Lampkin, one of the Judges of said court, on the 15th
day of January, 2003.

PRESENT:

HON. RICHARD A. DEVINE,
STATE'S ATTORNEY OF COOK COUNTY, by
MS. MICHELLE PAPPA,
Assistant State's Attorney,
Appeared on behalf of the People;

MR. EDWIN A. BURNETTE,

PUBLIC DEFENDER OF COOK COUNTY, by

MR. KUNKEL,

Assistant Public Defendexr of Cook County,
Appeared on behalf of the Defendant.

* kK% Kk

JENNIFER ZANICHELLI

Official Court Reporter

Circuit Court of Cook County, Illinois
7084-003729

A92
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01 THE CLERK: Martin Kopf.

Ef2 THE COURT: All right. We have Mr. Martin Kopf
i!3 before the bench.

54 Counsel.

Es MR. KUNKEL: Your Honor, we're prepared to tender
i'6 a change of.plea with the Court. We discussed this
ii? matter in depth with the State's Attorney and with Mr.
ﬁB Kopf.

!E9 MS. PAPPA: In return for a plea of guilty, it

éo would be to Count 4 of the indictment, aggravated

1

?1 sexual abuse, a Class 2.

hZ THE COURT: A criminal sexual abuse?

%3 MS. PAPPA: VYes.

:2514 THE COURT: All right.

%5 MS. PAPPA: It would be a Class 2 and the State's
36 offer was three years probation and that the defendant
é7 participate in the sex offender program probation,

?8 obviously he have no contact with the victim in this
?9 matter. He's filled out the forms and he has filled
%0 out half of Sex Offender Registration Act.

%1 I'm also seeking leave to file my motion for
%2 the defendant to undergo medical testing for sexually
%3 transmitted diseases as well as our motion for the

;

24

defendant to submit to blood specimen to the Illinois

2 A93
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Department of State Police for analysis.

THE COURT: All right. Sex offender probation
includes sex offender counseling.

MS. PAPPA: It does, ves.

THE COURT: All right.

MR. KUNKEL: Your Honor, one point on that, if I
may. This defendant has been incarcerated since June
and has no immediate prospect of employment. He's also
partially disabled. The Court can see he is on
crutches. He has a severe back problem which I don't
know if they did any surgery while he was in custody,
but I know they were considering it at one point. So T
think the possibility of him being able to pay for the
counseling is pretty remote.

THE COURT: All right. Well, do they have --

MS. PAPPA: It's the first line.

MR. KUNKEL: It says full or partial. I think the
Court can waive that.

THE COURT: Well, I won't waive any treatment.

MR. KOUNKEL: No. No.

THE COURT: But the payment.

MR. KUNKEL: Just the payment, Judge. No. The
defendant is appearing to Cooperate with the -- in

fact, is desirous of the treatment program, as are his

; A94
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il parents who are both here, by the way.

52 THE COURT: All right.

3 Mr. Kopf, you and your attorney and the

i State's Attorney have reached an agreement on your

5 case.

ée Yog talked to the complaining witness and her
§7 family or his family; is this male or female?

8 MS. PAPPA: Male.

9 THE COURT: You talked to the complaining witness
l.0 and his family?

1l - MS. PAPPA: I have.

2 THE COURT: And they're aware that this is your
i.3 offer?

24 MS. PAPPA: Yes, they are.

l!.-;)S THE COURT: Mr. Kopf, you are charged with

!6 criminal sexual assault. There are two counts. Those
}7 charges carry a possible sentence of 4 to 15 years in
18 the penitentiary with a mandatory supervised release
P term of two years. Those charges are going to be

HO nolled, or dismissed, as part of this agreement.

fl There are also four counts of aggravated

?2 criminal sexual abuse. You would be pleading to Count
!1'3 4.

|

L4 MS. PAPPA: Correct.

4 A95
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?
1 THE COURT: So you would be pleading guilty to one
2 of the fourvéounts of criminal sexual abuse. Those
3 charges carry a possible sentence from 3 to 7 years in
4 the penitentiary with a mandatory supervised release
5 term of two years.
6 In return for your plea of guilty to the one
7 count of sexual abuse, you will be sentenced to three
8 years probation. As a condition of that probation, you
) have to participate in the adult sex offender program
0 probation. That probation requires that you
fl participate in sex offender treatment at a
2 court-approved counseling program for a minimum of two.
L3 years and be responsible for full or partial payment
4 for treatment.
5 I have indicated on the form that if you
f cannot pay, then you'll not be responsible for payment
tf because you are disabled. In addition, you will have to
F submit to searches of your home or your person, your
F papers or automobile at any time. When those requests
l0 are made by a probation officer, you shall consent to
|

proceedings.
You may not, sir, initiate, establish or

maintain contact with any minor child, including your

R e e )
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own children who are under the age of 18, nor attempt
to do so except under circumstances that are approved
in advance and in writing by your probation officer or
by the Court.

You may not enter the premises or work within
100 feet of a school yard, a park, a playground, any
kind of arcade or other places primarily used by
children under the age of 18. You will not accept
employment or volunteer to work at any place that will
bring you in contact, in direct contact, with any minor
child without permission from the probation officer or
this Court.

You shall not have any contact whatsoever
with the victim in this case, _, either
written or oral, and you shall report any incidental
contact with the victim to your probation officer
within 72 hours of any kind of contact.

You will submit to polygraf or -- I1'11 spell
this -- p—a~p-h—a—l—l-o-p-m~a—t—r—y, examination as the
direct of probation officer and/or your counseling to
assist in treatment planning and case monitoring.

You shall not reside with _

You shall reside only at a place approved in advance by

the probation officer or this Court. You may not be in

A97
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possession of or have any in your residence any kind of
pornography or sexually explicit materials, visual
and/or audio and you shall not access any pornography
or sexually explicit services or materials via the
telephone or internet.

You may not enter or loiter around any adult
stores or entertainment facilities where sexually
explicit materials are sold or shown. Your curfew, the
adult probation department will set curfew for you. You
will have to comply with the conditions of that curfew,
and you shall notify third parties of the risks that
may be occasioned by your criminal record or personal
history or characteristics and you shall permit the
probation officer to make such notifications and
confirm compliance with such notification requirements.

Those are the terms of your probation.

Do you understand that, Mr. Kopf?

THE DEFENDANT: Yes, I do understand.

THE COURT: All right. That is the agreement
that's been reached between the State and the defense,
and 1 will go along with it.

You have the right, Mr. Kopf, to continue to
plead not guilty and to require the State to prove you

guilty beyond a reasonable doubt, and you have the

7 A98
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right to plead guilty.

=

Do you understand that?
THE DEFENDANT: Yes, I do understand.

THE COURT: You have the right to have a jury

O o= iy

trial on those charges. A jury would be composed of 12

—_—

citizens selected by you and your attorney and the

RTETOY

_—

State's Attbrney. Those 12 citizens would sit in the

jury box to your right. They'd listen to all of the

AN o &

evidence presented and they would determine whether or

—— L ——
e

.

not the State had proved you guilty beyond a reasonable
doubt and their decision on your guilt must be
unanimous. That means all 12 jurors would have to vote
you guilty before you could be found guilty.

Do you understand what a jury trial is?

THE DEFENDANT: Yes, I do.

A e T e e T

THE COURT: Is this your signature on the 5ury
waiver?

'THE DEFENDANT: VYes, it is, your Honor.

THE COURT: Do you understand, sir, that by
signing this document, you are giving up the right to
have a jury trial?

THE DEFENDANT: Yes, I do understand.

THE COURT: You also have the right to a bench

trial during which I would listen to the evidence and

- A99
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determine your guilt or innocence. When you plead
guilty, you give up your right to a bench trial.
Do you understand that, sir?
THE DEFENDANT: Yes, I do.

THE COURT: You have the right to confront and

cross-examine the witnesses against you. That means
you have the right to see the people who would testify
against you in this courtroom face-to-face and to have
your attorney question them.

You also have the right to subpoena witnesses

to this courtroom to testify on your behalf, and you

v e v

have the right to remain silent. That means you don't:

have to answer the questions or say anything. You give

up those rights when you plead guilty.

M

Do you understand that?
4 THE DEFENDANT: Yes, I do.
“ THE COURT: Are you pleading guilty freely?
THE DEFENDANT: Yes, I am, your Honor.
THE COURT: Have any threats or promises of any
} xind, aside from this plea agreement, been directed
against you in order to make you plead guilty?
THE DEFENDANT: No, your Honor._
THE COURT: -All right. The Court finds that Mr.

Kopf understands the nature of the charges pending

A100
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h against him, the possible penalties that may be imposed
? and that he's freely entering a plea of guilty.

Ms. Pappa, may I have a factual basis.

\ MS. PAPPA: Yes, Judge.

3 If this case were to proceed to trial, the

5 State would present testimony of - -,

| - —

} _ would testify that his date of
-EJ' birth is - . . He would testify that on

the date of June 7, 2002, he was 15 years old.

— would further testify that on

! June 6, 2002, he met with the defendant, who he would

n identify in open court, as being this defendant, Martin
Kopf.
‘ _wéuld testify that the defendant
picked him up from his house approximately 9:30 p.m. in
order for the two of them to go watch movies at the
defendant's residence.

- would testify that he has known the
. defendant for several years in that the defendant used
to be the coach of a couple of his sports teams. -
would testify that he and the defendant then watched
‘ movies at the defendant's residence located at 6400

North Cumberland.

A101
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. would testify that he spent a night at
the defendant's residence and slept on the couch. He
would further testify that when he awoke in the morning

on June 7, 2002, the defendant was kneeling over him

with the defendant's mouth over - _ penis.
— would further testify that the

defendant then removed his mouth from - penis.
Subsequently, the defendant took . home later in

the morning. Once at home, -would testify that he

immediately told his stepfather . - what hadl
happened.
. - would testify that he, in fact,

then called the police. There would be testimony
showing that the defendant was arrested at 12:00
o'clock p.m. on June 7, 2002 at his residence of 6400
North Cumberland.

The State would also present the testimony of
State's Attorney Mike O'Donnell, O-'-D-o-n-n-e-1-1. Mp.
OC'Donnell would testify that he met with the defendant
who he would identify in opén court as being this
defendant, Martin Kopf.

He would testify that he met with the

defendant on June 1, 2002 at approximately 4:25 p.m. in

A102
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an interview room at the 16th District. He would
testify that he provided the defendant of his

constitutional or Miranda warnings.

He would further testify that the defendant
waived those rights. He would further testify that the
defendant admitted to having placed his mouth over

- - penis. He would further testify that

the defendant then signed a five-page handwritten

J statement.

The State would also present the testimony

f that the defendant's date of birth is - ' .

1

f and that on June 7, 2002, he was 33 years of age.
!

1

MR. KUNKEL: So stipulated, your Honor.

rvm e —a

——

THE COURT: The Court finds there is a factual

basis for the plea of guilty. There is a finding of

——— et 1 o S T
—————— ) g

guilty and judgment entered on the finding.
I have a pre-trial investigation that was

Prepared by the probation department.

b
——————

Counsel, are there any additions or
Corrections to that report?
MR. KUNKEL: No, your Honor. I would simply

inform the Court that the defendant, upon release, will

e N e D b b s o e i e

be living with his father; and the address and phone

1
number have been given to'the State's Attorney and have
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been put on the appropriate forms.

|
THE COURT: All right.
)

Mr. Kopf, is th?re anything, sir, you want to

- s gman u

|
say before I impose sentence?

|
. THE DEFENDANT: No, iyour Honor, 1 don't have
anything to say. :
|

THE COURT: All right. Then on Count 4 of the
|

charge of aggravated criﬁinal sexual abuse, you are

. .

sentenced to three years probation under the

supervision of the Adult Sex Offender Program.

As a conditionjof that probation, all of

these terms and conditions that I read to you earlier

camt el e N it pa te <l ad

will apply. Your probatiqn will end January 15, 2006.
|

It's reporting probation. That means you have to report

every time that they schédule a date for you to report.

-

P

.

Of course, thefe will be no contact, as I

indicated, with the complaining witness _:

and you will comply withiall of the special conditions

| ‘

of supervision for the Adult Sex Offender Program.
t
You have read both the Sex Offender Program
|
conditions and the regular order of probation and you
|

have signed both of them |in open court.

——

Counsel, is there anything else you want to

point out?

e A P W —— At e VA P o R A
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t

MS. PAPPA: I just w;nt to point out that the
defendant has been read b; myself in front of Mr.
Kunkel the defendant's duty to register with regard to
the Sex Offender Registration Act. He has initialed
each and every one of his duties to register and then
at the bottom of the page, the defendant signed his

name as to the signature of the registrant in my

presence.

MR. KUNKEL: That is correct, your Honor. I was
present during that.
THE COURT: All right.
Is that correct, Mr. Kopf?
THE DEFENDANT: Yes, %our Honor.
THE COURT: Wonderful; In a few minutes, my
)
probation officer is going'to talk to you and make sure
that you cooperate with thém fully on this probation
because I haven't had one ;— do they have quarterly

status reports or no?

MS. PAPPA: I think they do.

THE COURT: He's going to have to come back,
Counsel, for his quarterly ;tatus report. April 15th.
That's tax day. It can be %pril 22nd, if you would

like. I want to make it a Tuesday. That's the day that

. A105
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probation is here.

MS. PAPPA: 1 should point out, for the record, I

will make several copies of the Sex Offender

Registration Act provided by Mr. Kunkel with a copy of

it and I will give the original to the Court once I

have it.

B e e A vy

THE COURT: Well, can you make copies of it right

e e i VL PR —

now for Mr. Kunkel and --
MR. KUNKEL: I will' be out of town on the 15th.
THE COURT: Tell me whatever date is convenient.

MR. KUNKEL: The Court mentioned -- what date?

B e LI

THE COURT: April 22nd.

- e A

AR T e L . S —— " Y ¢ WA P g S

MR. KUNKEL: 1I'm looking at the wrong month,
Judge, pardon me.

THE COURT: That's gll right. Tuesday is my
probation day. So I liké to keep it on Tuesday.

MR. KUNKEL: April 15th is fine.

THE COURT: 1Is it? We'll set it order of Court

April 15th for the quarterly status report.

Mr. Kopf, within 30 days of today's date, if

D = A —— e A

You choose to do so, you may file with the Clerk of the

Court a written notice of appeal from the disposition

that I gave you.

1
However, before you can file an appeal on my

e e n o e o = Ve ",

s A106
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decision within 30 days of today's date, you have to

file in this court a written motion to withdraw, or

2 Tt A i i WL ararns = 4yt

! take back, your plea of guilty.
i In the motion, you would have to state all of

the reasons why you want to withdraw your guilty plea.

;
f
| |
{ If I grant your motion, I will set aside your guilty
l plea and we set your case for trial.

;i However, all of the charges that were
dismissed as part of this plea agreement would be
reinstated at the State's request.

If I deny your motion, then within 30 days of
my denial, you could file your notice of appeal.
However, you would be limited on your right to appeal
to those matters you had first set out in the motion to
withdraw your plea.

And if you could not afford the cost of an
attorney or the cost of the record for the motion or
the- appeal, they would be given to you free of cost.

Do you understand that?

THE DEFENDANT: Yes, I do.

THE COURT: 1In addition, the State has presented

e e it N i

to me a motion for you to undergo medical testing for
i} Sexually transmittable diseases and also a motion for

{ You to submit blood specimen to the Illinois Genetic

A107
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These are form motions that must be done on

o n e &

every sexual assault case that I'm going to order you

r— s A - T

to provide with the samples as requested by the State.

In just one moment, I an going to give you a

S Tl o Wy L

IO,

copy of the duty to register that we've gone through
earlier and that will complete the plea on your case.
: Mr. Kunkel, is there anything else?

! MR. KUNKEL: Judge, if the Court's willing to give |
e an extra signed copy so I can put one in the file of

§ the additional order. .

THE COURT: Certainly.

MR. KUNKEL: There's two orders,

R e N

N e e v

THE COURT: Okay. The record should reflect that

Mr. Kopf has been given a copy of his duty to register.

I did sign the order. !

— b e,

MR. KUNKEL: Thank you, your Honor. 5

Judge, I'm giving the original of the l

e .
e ey g

Registration Act to you or to the Court. |

1
THE COURT: All right. 1

5

7

i

} (WHICH WERE ALL THE PROCEEDINGS HAD) q
Ay .
g * d ok kK

.(.

[

; .
i i,
} ;
3 .
i |
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REPORT TO THE OHIO CRIMINAL,
SENTENCING COMMISSION:
SEX OFFENDERS
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EXECUTIVE SUMMARY

The effective containment of sex offenders has been an ongoing concern for policymakers. In summer
2005, the Ohio Criminal Seatencing Commission created a Penalty Review Subcommittee to cxamine the
current statutes in Ohio and to detcrmine if there was a need for recommendations to improve Ohio’s
management of sex offenders. The purpose of this report is to provide information on scx offenders in
Ohio’s prisons and discuss what works in effectively managing this population, including SORN
legislation.

Research in Ohio and nationally has found there are effective ways to manage sex oifender populations.
Assessing sex offenders when they enter the prison system, developing effective treatment programs
while they arc in prison and closely supervising offenders when they are released to the community can
assist in containing sex offender behavior. The following summarizes the highlights of the report:

SEX OFFENDERS IN OHIO

+ The largest group of the offenders (45 percent) at the Sex Offender Risk Reduction Center
{(SORRC) at the Ohio Department of Rehabilitation and Correction was those who victimized
children under the age of 13. This number rises to 56 percent when offenders with multiple
victims that include children are included. Twenty-three percent of offenders victimized
youth 13- to 17-years old, and 21 percent victimized adults.

+ Forty-cight (48) percent of the offenders with child victims were convicted of gross sexual
imposition and 37 percent were convicted of rape.

o The majority of offenders (52 percent) at SORRC in 1999 had no judicial designation that
would require them to register as a sex offender. Twenty-two percent were designated as
sexual predators, 23 percent were designated sexually oriented offenders, and 3 percent were
habitual sex offenders.

+ Eighty-five (85) percent of the sex offenders at SORRC in 1999 had no prior sex offensc
conviction and 65 percent had no prior viclent offense.

¢ The sex oftfender was known to the victim in 87 percent of all offenses, and 93 percent of the
offcnses involving child victims. Fifty-one percent of the child victim offenders only
victimized children related to them.

+ A higher percentage of offenders sentenced for Felony 1 rape entcred prison with longer
sentences than other Felony 1 offenders. Fifty-eight (58) percent of the Felony 1 rape
offenders in the intake sample received sentences of six years or longer in comparison to 38
percent of other Felony 1 offenders,

+ The average sentence length for offenders comimnitted during calendar ycar 2004 with only
on¢ rapc conviction and a life sentence was calculated at 11.3 years until a parole board
hearing, and 6.9 years for only one Felony 1 rape sentences excluding life sentences. The
average sentence length for all Felony 1 rape offenders committed during calendar year 2004
was 17.8 years until a parole board hearing for offenders with a life term, and 11.4 years for
offenders with a Felony 1 rape conviction.

+ The average time served for Felony 1 rape offenders released in 2004 was 13.2 years for both
parole and post-rclcase control.

e T Ty .\ & £
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ASSESSMENT, TREATMENT AND RECIDIVISM

+

SORN

Valid instruments exist that can assess the risk sex oftenders pose in reoffending with new
sex offenses or other offenses. The instruments also assist qualified professionals in
determining the type of treatment needed.

Research of treatment for violent offenders has shown that programs that combinc trcatment
for risk, need, and general responsivity' are the most cffective in reducing recidivism.

A review of the evaluations ol prison-based sex offender treatment found that cognitive
behavioral treatment® combined with relapse prevention® reduced recidivism of sex offenders
in the community. The evaluation of a Colorado intensive therapeutic community® for sex
offenders in prison found that graduates of the program had a lower recidivism than offenders
not participating in the program.

Community containment models that combine treatment, relapse prevention, and intensive
supervision have been shown to have success in managing sex offenders in the community.

In a national sex offender recidivism study, the Bureau of Justice Statistics found no clear
link between length of sentence and recidivism.

Sex offenders in Ohio have a lower recidivism rate than the recidivism rate of all offenders
(38.8 percent). A 10-year follow-up of a 1989 cohort of sex offenders released from Ohio
prisons found that only 8 percent of sex offenders were recommitted for a new sex offense
and 14.3 percent were recommitied for a non-sex offensc. The total sex offender sex related
recidivism rate, including technical violations, was 11.0 percent. The total recidivism rate for
all crime committed by sex offenders was 22.3 percent.

There has been very little research on the effectiveness of SORN legislation in protecting the
public. Of the few ecxisting studics none found statistically significant reductions in
rccidivism. Flowever, one study fund that SORN registration resulted in less time to arrest for
subscquent offenses.

SORN laws have had a positive impact on the gencral public. The notification meetings in
Wisconsin were found 1o be effective in educating the public on how sex offenders are
managed in the community.

Research has shown SORN to have some unintended conscquences such as retribution
toward the offender’s family and offenders having difficulty getting a job or housing.

Ohio SORN has not been evaluated; however, prison commitments for SORN violations have
been steadily increasing since 2000.

' Responsivity is defined as treatment programs designed to meet the different temperament, learning style, motivation,
gender, and culture of the offenders in the program.

? Cognitive behavioral treatment programs are those that work with offenders to correct distorted thinking patterns and
incorrect behavioral responses to situations.

* Relapse prevention is teaching offenders self-management including how to avoid or copc with situations that trigger
their sex offending behavior.

* A therapeutic community is an intensive treatment program where the offenders are required to take increasing
responsibility for personal and social responses. Peer influcnce, mediated through a variety of group processes, is used to
help individuals learn and assimilate social norms and develop more effective social skills.
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INTRODUCTION

The effective management of sex offenders has been an ongoing concemn for policymakers nationally. In
summer 2003, the Ohio Criminal Sentencing Commission created a Penalty Review Subcommittee to
examine the rescarch and current statutes in Ohio to determine if there was a need for recommendations
to improve Ohio’s management of sex offenders. The purpose of this report is to provide information on
sex offenders in Ohio’s prisons and discuss what works in effectively managing this population.

The first section provides a statistical snapshot of the offenders in 1999 at Ohio’s Sex Offender Risk
Reduction Center (SORCC), sentencing information for calendar year 2003 oftenders, and length of stay
information for sex offenders released from the system in the past five years. The data given is designed
to provide background information for the review of policy.

The second section of the report is a discussion of what works based on 15 yecars of research on sex
offender assessment, treatment, and recidivism. Canadian and British rescarchers have been trying to
identify the characteristics of the “sexual predator,” or the sex offender who is violent and causes the most
harm to society. Colorado has had a sex offender management and containment approach since 1992
when the legislature created the Scx Offender Management Board as an oversight board for policy. The
Board has completed several research studies on the effectiveness of treatment and management of sex
offenders. This research indicates that with effective treatment and close supcrvision of oftenders in the
community, steps can be taken to reduce the likelihood they will reoffend. Finally, research on recidivism
is presented together with an Ohio study which followed a 1989 cohort of offenders for 10 years.

The final section looks at sex offender registration and notification nationally and in Ohio. The report
highlights current research on the effectivencss of SORN legislation in implementing the policy purposes
and reducing recidivism of sex offendcrs in the commumty Information on program implementation in
Ohio has also been provided.

B e e R A]. 14 X
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SEX OFFENDERS IN OHIO

CHARACTERISTICS

The Ohio Department of Rehabilitation and Correction collected data on 437 male offenders admitted to
the Sex Offender Risk Reduction Center (SORRC) for the first five months of 1999. (Pettway, 2001) The
data were then used to provide a profile of the offenders in the system at that time. The victimology of
instant conviction of thesc offenders was:

Victimology of Sex Offenders in Sample

”\'Iictim Type i Frequency ! ‘-Pel-"(.:-ent
.-\_/ictim un'der"13 yeérs old (child victim) . 19% o 'E-' - 45% .
Vil 1310 17 years od eenvieum) . 9 | 2%
Victim 18 years or older (adult victim) - 91 | 21%
Multiple Age Victims ! 4:1 | ) __—9_% -
Victim Age Unknown ! 10 ) 1! 2%
Tota ¢+ ar 1 100%

Source: Ohio Department of Rehabilitation and Correction, Profite of ODRC Sex
Offenders Assessed at the Sex Offender Risk Reduction Center

The largest group of offenders was those who victimized children under the age of 13. Forty-eight percent
of" the offenders with child victims (victims under the age of 13) were convicted of gross sexual
imposition and 37 percent were convicted of rape. The number of offenders who victimized children
increases to 56 percent when offenders of multiple victims, one of whom was a child, were included.
Forty-five percent of the teen victim offendcrs were convicted of unlawful sex with a minor. The majority
of adult victim offenders were convicted of rape (59 pereent).

Most of the sex offenders had female victims (87 percent). In addition, the offender was known to the
victim in 85 percent of the cases, which rosc to 93 percent in the case of child victims. Fifty-one percent
of the child victim offenders only victimized individuals related to them. This is similar to the national
statistics. The 2003 national victimization study found that 70 percent of the offenders knew their victim

(Catalano 2004).

Very few of the sex offenders tied up their victims (3 percent), transported them to another location (12
percent), or used a weapon during the crime (18 percent). Force was used in the commission of most of
the crimes (61 percent) with it being most prevalent for adult victim offenders (99 percent).

According to the 2000 Department of Rehabilitation and Correction Intake Study, the general male
inmatc population was 54 percent African American and 46 percent Caucasian. The sex offender sample
from SORRC in 1999 was 67 percent Caucasian and 33 percent African American. The child, teen, and
multiple-age victim sex oftenders were more likely to be Caucasian (79 percent, 65 percent, and 77
percent, respectively) and the aduit victim sex offenders were more likely to be African American (60
percent). This is a shift from a 1992 report on an carlier intake samplc of male adult victim sex offenders
when the majority was Caucasian (65 percent) (Pribe 1992).
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’ 1999 Sex Oﬂenders al SORRC " 2000 Intake '

i e I Study |
‘Offender Characternst-cs © Vietims | Teen Vict-ms AdultVIctums: Multiple-Age VIanms All Males |
.Avér'a_g;)xge | 378 . 323 - R7 3 a7 i 203 |
[ Race i i o e T
S O - S SO O N
| Black . LoA% % 6% L 2% i 45%
Ml Satos |
(NeverMawied 3% | 5o o es% I 4% | 70% ]
_ Maried | 26% | 9% - 12% 2% LM%
Separated T TN e U Taw T oW ] ek

Divorced 26% 22% 22% | 20% i 13%
| Commontaw | 7% 3% o - 5% 0% |
“dowed T T e T T T O
Iau;;t_';‘_.__. i oo s b LUt _,J - mre e
!- Less than'l:i—og“ri School ' -_.50% T 48% L 58% _ —“_43‘—’; h i o _55’;0__
 HighSchooVGED | a1% | 3% . 30% | 2% | 3% |
' Some PostHigh School | 10% 14% ‘T 2% | 2% | % |
'Employment I D T I “E o

Stable, 1year orlonger |  56% 53% | 42% ! 48% i 39%
| " Retired, Disabled ) ; T 1 % 9% -_l“- T | Unknown
" Unstable, Seasonal | 30% | 40% . 49% | 3% | Unknown |
rScmrce Ohic Department of Rehabilitation and Cormreclion, Profile of Qm Se-x_ O—ffg/_'& ers Assessed at the Sex Qffender

. Risk Reduction Center and 2000 Intake Study g

Sixty-five percent of adult victim sex offenders were identified as never married, whereas 52 percent of
the child victim sex oftenders had been cither married or divorced at the time of offense. Sex offenders
also have a stmilar cducational level as the general prison population. According to the 2000 Intake Study,
48 percent of males in the genceral prison population had a high school or higher education, whereas 50
percent of male scx offenders have a high school or higher cducation. The data show that sex offenders
were more likely to have employment at the time of the offense. The 2000 Intake Study showed that 39.3
pereent of males in the general prison population had stable employment, whereas 48 percent of the male
sex offender population in 1999 had stable employment before prison. Another major difference was with
regard to substance abuse. The 2000 Intake Study showed that 81.6 percent of the general male inmate
population indicated a history of drug abuse and 64.4 percent indicated a history of alcohol abuse. In
contrast, only 30 percent of the 1999 sex offender population indicated a history of substance abuse
(alcohol or drugs). Of all sex offenders, adult victim offenders showed the highest history of substance
abuse at 45 percent.

Scx offenders do not have long criminal histories. The following table indicates the number of prior sex-
rclated convictions and prior violent offense convictions.
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; Cnmmai Hustory for Offendats in Sample ‘ '

T Child Victim | Teen Victim Adult Victim | Multiple Victims Total
R N T %o loN % | NTT % TN Y% TN %,
Prlor Sex Offense Conviction L L .
o Nong_ e 183 93% _ 9 i 92% | 76 | 84% 13 32% 363 85%__
;__1__ oMo o8% |4 | a% Mo 12% | 24 | 59% 50 12%
i 2orMore | 2 1% | 4 | 4% | 4 4% | 4 10% 14 | 3% !
Prior Violent Offense Conviction e - _
__None T ve [ 7sn | er [exs [ 45 s | 25 e [ 217 | eo% |
| 1 43 | 8% 21 21% | 29 | 32% | & : 20% 89 21%
20r More 19 10% 17 7% ‘ __17 | 17% ) 8 | 20% 61 ! 1_4_%__
Sgt;(r%e QOhio Deparzmenr of Rehabilitation and Correcnon e@ne of ODRC Sex Ongnge s_g&_eis_g_d_auhe Sex Offende[
|__¢_d§&LQﬂ_.Q€a.tﬂ____ = e —e B . ) e e

Eighty-five percent of the sex offenders in 1999 did not have any prior sex offense conviction so would
not have been listed on the sex offender registry. Most of the offenders committed to the SORRC had no
judicial designation® (52 percent) as a sex offender so would not be required to comply with registration
and notification laws. The actual judicial designation for 427 offenders for whom data is available in the
1999 study is as f‘ol]ows

! SORN Eliglble Offenders in Sample

.7 | chidvietm | TeenVictm | AdultVictim | Multiple Victims [ Total

| Judicial Designation N % [N % J N T % N % [N T
1_Sexually Oriented Offender 56 . 27%. 25 ! 25% | 15 | 17% | .4 | 10% 100 23%
Sexual Predator 50§ 26% | 10 | 10% | 20 ! 22% 14| 3% 94 22% _:
Habitual Sexual Offender | 2 | 1%_.} 1. _I A%y 3 3% | 6 . 15% | 12 3%
'NoDesignation. I | 88, | 45% 63 I 64% 83.. . 58% 17 42% 221 52%
Total 196 | 46% ] 23% i 91 21% | a1 | 10% | 427 i 100% 1

| Source: Ohio Department of Rehabmtat:on and Comachon r_(gf le of ODRC Sex fogngers Asse&d at the Sex Offender Risk
l Reduct:on gegler

Since this report was completed, the law on sex offender registry was changed effectwe July 1, 2003. Thc
Ohio Department of Rehabilitation and Correction examined the inmates incarcerated on July 1, 2005 to
determine the current designations.

Sex Offender Designations July 1, 2006

Designation® Number Percent

All Sex Offenders 8.996
Habitual Sex Offender 492 5%
Sexual Predator 3,328 3%
Sexually Violent Predator 80 1%
Sexually Oriented Offender 5,096 57%
Child Victim Offender 134 1%
Habitual Child Victim Offender 1 <1%
Child Victim Predator 18 <1%

Source. Ohio Department of Rehabilitation and Correction

* The sex offender registration category is made by judicial designation as part of the trial and sentencing process. The
data presented here are from 1999, prior to the passage of Scnate Bill 5 which changed the categories.

¢ Offenders can have more than one designation, so the numbers will not add to the total. For example, an offender can be
both a habitual offender and a sexual predator which means the offender has been convicted of more than one sex offensc
and is likely to engage in future sexually oriented offenses.
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There has been an ongoing question of how many sex offenses an oftender commits prior to being caught
for the first time for a sex offcnsc. The research has varicd over time as new investigative techniques have
been developed. Generally, all the studics indicate sex offenders admitting to having committed multiple
offenses prior to being arrested, but the data is inconsistent with respect to the number of offenscs
committed. The use of a polygraph as a community management tool has added information based on
statements madc by the offender. The following is a listing of the studics:

» A 1982 study of male sex offenders from Florida and Connecticut in a therapeutic setting
askced about unreported offenses. The rescarchers excluded nine offenders from their
calculations of unreported offending who reported more than 50 offenses so as not to bias the
ovcrall estimations. The average number of undiscovered rapes was 5.2 and child sexual
assault was 4.7. If the offender was convicted of more than one sex offense, the average rose
to 51 for rapists and 26 for child molesters (Groth, Longo, & McFadin 1982).

+ A 1990 study by Marshall and Barbarce found that the actual number of prior victims was
usually 2.4 times greater than officially reported (CSOM 2001).

« A 1998 study’ of sex offenders polygraphed in an Oregon treatment program showed that
adult offcnders admitted to an average of 1.5 victims prior to polygraph and 9 victims when
polygraphed. in a follow up 1999 study of polygraphed offenders, the number of victims rose
to 11.6 before they were caught. In addition, the number-of adult offenders claiming they had
been abused sexually as a child dropped dramatically after polygraphing, from 67 percent to
29 percent for adult offenders (Hindman and Peters 2001).

+ The same 1998 Oregon study also polygraphed juvenile sex offenders. The authors concluded
that juvenile offenders are [ess likely 1o lie in treatment than adults. Juvenile sex offenders
admitted to an average of 2.1 victims before being caught prior to polygraph and 4.3 while
being polygraphed. Juvenile offenders were less likely to lie about past abuse except if the
abuser was a female authority figure (Hindman and Peters 2001).

+ A polygraph study in Colorado found that a sample of offenders with fewer than two known
offenses may have had an average of 110 victims and 318 offenses prior to being caught
(CSOM 2001).

" A critical part of the study was the local district attorney giving the offenders immunity for any information provided
during the polygraph if the offender completed the treatment program. The authors hypothesize this increased the
offenders willingness to admit to prior victims,

ST et RN L UIITEEILILVULG N TINVII LTI Lt rimim o Uttt n L TooiIm LI =-‘iA1'];8.' s
sEErARASSd fremd6 Sealgh henevert - 3/15/2022 2:04 PM c 415



9/9/202A. 27484 Imaged

SENTENCING

The average sentence length for all sex offenders committed during calendar year 2004 to the Ohio
Department of Rehabilitation and Correction with only one Felony | rape conviction with a life sentence®
was 11.3 years, and 6.9 years for only onc Felony 1 rape sentence excluding life sentences. The average
sentence length for all Felony 1 rape offenders committed during calendar year 2004 was 17.8 years until
a parole board hearing for offenders with a life term, and 11.4 years for offenders with a Felony 1 rape
conviction.

Offenders convicted of Felony 1 rape (excluding life sentences) in the 2003 intake sample received, on
average, longer sentences than other Felony | oftenders.’ Fifty-eight (58) percent of the Felony 1 rape
offenders received sentences of six years or longer in comparison to 38 percent of other Felony 1
offenders. A higher proportion of sex offenders received sentences of more than five years compared to
all other Felony 1 offenders.

A sample of 25 Felony 1 rape offenders with presentence investigations were examined from the pool of
offenders who received sentences of three, four, or five years. Ninc offenders received threc ycar
sentences, seven received four year sentences, and nine received five year sentences. In 92 percent of the
cases the viclim was known to the offender. Ninety-two percent of the cases the offender had no prior
felony convictions and in only onc case did the offender have a prior sexual offense. Eighy-four percent
of the offenders had no prior prison commtments. Nineteen (76 percent) of the offenders were under no
criminal justice supervision at the time of arrest, two were out on bond, three were on probation, and one
had an outstanding warrant for a property offense. Seventeen (68 percent) of the victims were under age
12, three were teenagers, and five were adults. Thirty-six percent of the cases involved the father,
stepfather, or boyfriend of the mother as the offender. In 28 percent of the cases the offender was a family
friend or a friend of the victim. Twelve percent of the cases involved a boyfriend of the victim and eight
percent involved the spouse or significant other of the victim.

Sentence Length for F1 Rape Minus Life Terms and
All Other F1 Offenders 2003

— - - - et —

Years
OFelony 1 Rape Convictions BAIl Other Felony 1 Convictions

Source: 2003 Intake Sample Data, Ohio Depariment of Rehabilitation and Correction,

* Not all offenders with a life sentence at commitment were included in the calenlation. There were eight offenders in
calendar year 2004 committed for Felony | rape with a life sentence without parole. These offenders were not included in
the calculation since they will not be relcased.

? Other Felony 1 offenders included convictions for aggravated murder, murder, voluntary manslaughter, involuntary
manslaughter, aggravated vchicular homicide, felonious assault, kidnapping, aggravated arson, aggravated robbery,
robbery, aggravated burglary, corrupt activities, trafficking, illegal manufacturing of drugs, and posscssion of drugs.
Forty-four percent of the group was convicted of aggravated robbery and twenty three percent were convicted of murder,
manslaughter, or felonious assault.
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Data from the Ohio Department of Rehabilitation and Correction show that the majority of Felony | rape
offcnders being released from prison from 2000 to 2004 were convicted of rape offenses prior to July 1,
1996'° and consequently were released on parole. Only those offenders who reccived shorter sentences
are being released on post release control. The following table provides information on the number of
offenders released and time served'' during the past five years.
= e e e e i e .
Time Served in Years for Felony 1 Rape

7 parole | PostReleaseControl® i Ay

| . - Y

; : . Average Time | ' AverageTime | Rape |
* Year - Number | Served ;  Number ! Served Offenders :
2004 426 | 150 ' 184 | ae7 i 132

2003 1 231 | 609 1 17 471 124
12002 | 244 | 1556 | 102 3.92 123
2000 L 1.2 sas a3 3w 133 |
"2000 137 | 130 | a | 2.86 BRI

’ TS‘_o;rce: Ohio Dep.am-nent of Rehabilitation and Cormrection

'® The felony sentencing code was revised effective July 1, 1996. Rape offenders who committed offenses prior to this date
arc sentenced under the old law for indeterminate periods of time and released on parole following a parole board hearing
prior to completion of their maximum sentence. Rape offenders who committed their crime on that date or afler are
senlenced to determinate scntences and released at the end of their sentence on post release control.

"' The time served does not include any jail time. Most violent offenders serve time in jail while awaiting trial and prior to
sentencing. Offenders receive credit for time served in jait prior to incarceration which needs to be added to the time
served to determine sentence.

"2 As can be seen from the data the average time served has increased over the past five years. The time served for
offenders on post release control will continue to increase as more offenders convicted under the 1996 felony code reach
their determinate sentence length.
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ASSESSMENT, TREATMENT AND RECIDIVISW

OVERVIEW

In order to determine how to scntence sex offenders; policy makers and practitioners must first
understand if it is possiblc to identify, treat, and reduce the commission of new sexual offenscs by these
offenders. Research in the area of sex offender assessment, treatment, and recidivism has increased in the
past 15 years. Research has indicated that different sex offenders have different likelihoods of
recidivating. The majority of the rescarch has been conducted by Canadian and British researchers who
have been trying to identify the characteristics of what has come to be called the “sexual predator,” or the
sex offender who is violent and causes the most harm to society.

ASSESSMENT

A key to managing sex offenders is to accurately assess the offender’s likelihood of re-offending.
Research on assessment has provided profcssionals with a means of determining appropriate treatment.
Accuratc assessment of sex offenders involves the administration of several technical tests that require
qualificd mental health professionals.

If the level of risk is known, decisions about the most appropriate treatment, rclease, and potential
recidivism can be more accurate. Sex offenders vary greatly in personal histories and offenscs, so it has
been extremely difficult to assess likelihood of recidivism. Research has shown that the most intensive
treatment is most effective with high-risk high-need offenders in reducing recidivism. Further intensive
treatment with low-risk low-need offenders increases those offenders’ likelihood of recidivating
(Andrews, ct. al. 1999). As a result, assessments nced 1o be completed at each of the following steps of
the corrcctional process in order to assure the most appropriate treatment is being delivered to each
offender: upon admission to a program, during treatment, at the completion of treatment, and prior to
release from the system (Blanchette 1996). The assessment process is even more critical for sex offenders
because of the harm they cause to their victims and the extent of their variation in risk and need.

During the 1990s, several schemas were developed that appear to be very successful at assessing a sex
offender’s risk level. Quinsey and Rice developed an actuarial assessment system based on 219 male sex
offenders committed to the Oak Ridge maximum-sccurity psychiatric facility. This schema combines
criminal history, phallometric assessment, the FHare Psychopathy Checklist, record of sexual offenses, and
marital status of those offending. These static factors, in combination, can assist in determining high-,
medium-, and low-risk offenders (Quinscy and Rice 1995). The authors indicate the schema necds to be
further enhanced by research-based identification and cvaluation of dynamic predictors such as situational
predictors (gaining or losing employment), changes in attitude or mood, and treatment-induced changes.

Grubin expanded on the factors identified by Quinsy and Rice to include clinical assessment as a critical
part of the risk assessment process (Grubin 1999). Grubin's review of research on sex offenders indicated
that the link between fantasy and behavior is what makes the predictor. Offenders who belicve they
cannot control events in the real world and fantasize are more likely to be sadistic sex offenders. Grubin
also notes that an offender’s degree of social and emotional isolation are factors that can differentiate
rapists who kill their victims from those who do not kill their victims.

Assessment schemas have been used to classify sex offenders into typologies that assist in determining
treatment (Blanchette 1996). For cxample, a male sex offender schema developed by Knight and. Prentky
classifies child molesters into sub-typcs by social competence, amount of contact with children, and high-
or low-injury. Rapists are sub-typed into classitications based on inferred motivation (opportunistic,
pervasively angry, vindictive, or sexual), social competence, and sadism. However, research conducted by
the authors based on a 25-year study indicated only the child molester typology had explanatory and
predictive power for recidivism.
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The current perception of sex offenders is that they make the choice to offend and it is not a result of a
defined mental illness in the DSM IV. Only a small group of sex offenders can be diagnosed as having an
active mental illness. Researchers argue for a mental health cvaluation as part of the assessment process
(Sahota and Chesterman 1998), but not to treat all sex offenders as mentally ill.

The most recent rescarch in 2004 by Harris and Hanson is a review of all the studies on predicting
recidivism (Harris and Hanson 2004). There was clear evidence the following factors are predictive of
futurc sexual offending:

+

.

¢

*

Prior sexual offense conviction (most predictive)
Sexual deviancy (paraphilic interests: e.g., exhibitionism, voyeurism, cross-dressing)

Antisocial oricntation (unstable lifestyles, impulsivity, lack of employment, substance abuse,
intoxicated during offense, and hostility)

History of rule violations (non-compliance with supervision, violation of conditional release)
Sexual attitudes (attitudes tolcrant of sexual crime)

Emotional identification with children (having children as friends, child-oriented lifestyle)
Conflicts with intimate partncrs or lack of intimate partner

Sexual preoccupations (high rates of sexual interest and activities)

The following appear to have no impact or very little impact on sexual re-offending:

°

°

Adverse child environment (particularly chitd abuse)

General psychological problems

Using phallometric measures

Social skill deficits or loneliness

Clinical presentations (denial, low victim empathy, low motivation for treatment)

Degree of sexual intrusivencss of the instant offense (non-contact offcnses' had higher
recidivism than contact)

The following appear to be predictors of sexual offenders re-offending by committing a non-sexual
violent crime:

L]

.

L]

*

.

*

*

Antisocial orientation

History of violent crime
General self regulation problems
Employment instability
Substance abuse

History of non-sexual crimes

Degree of force used in the index sexual offense

The authors then went on to cxamine the effectivencss of several assessment instruments including the
VRAG, SORAG, Static-99, RRASOR, MnSOST-R and SVR. All of these instruments are seen as

" Non-contact offenses include offense like voyeurism, exhibitionism, and possession of pomography.
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effective. The Static-99 was developed by Harris and Hanson incorporating the factors found to predict
sexual reoffending. Ohio uscs the Static-99 at SORRC for evaluation of offenders committed to prison.
However, there is a caution. Usc of these instruments is very technical and requircs a trained professional
to administer. The codebook for the one page Static-99 assessment is 90 pages long for a one-page
assessment.

RESEARCH ON THE EFFECTIVENESS OF TREATMENT

What to do with sex offenders has long been a controversial issue. The “sexual predator,” the most
serious and high-risk sex offender, is sentenced to prison unless found not guilty by rcason of insanity.
Treatment of this group of offenders is more difficult because they deny their offense, culpability, and
refuse treatment. However, this does not mean there is no effective treatment for sex offenders (Scto and
Barbaree 1999).

Research on treatment for violent offenders in general has shown that programs that combine treatment
for risk, nced, and general responsivity are the most effective in reducing recidivism (Dowden and
Andrews 2000). Treatment based on risk means that the services provided should be geared toward the
level of risk. The higher the risk the more services to address the nceds that should be provided. Needs
treatment is based on targeting the criminogenic needs (antisocial attitudes, antisocial feelings, and
chemical dependency) and non-criminogenic necds (level of sclf-esteem, personal problems and anti-
social peer groups) of the offender. The needs are dynamic and can be changed through appropriate
treatment. Dowden and Andrews found that behavioral/social learning programs had a larger treatment
effect than non-bchavioral programs. This is supported by the body of research on what works in
corrections (Andrews, cl. al. 1990).

Very little research exists on the outcome of sex offender treatment. A review of 21 prison and non-prison
sex offender treatment programs was conducted using the University of Maryland’s method of evaluating
the methodological soundness of the studies (Polizzi, MacKenzie, and Hickman 1999). Eight of the
studies werc not included as methodologically unsound. The review found that cognitive-behavioral
treatment paradigms in prisons produced encouraging results in reducing subscquent sex offending.
Cognitive-behavioral treatment combined with relapse prevention showed successful sex offense
recidivism reduction in community programs. The rescarchers could not tie treatment modalities to
particular types of sex offenders, however.

Colorado started an intensive therapeutic community in prison for sex offenders.'” The cvaluation of the
program found that offenders who did not participate in the therapeutic community program had a
recidivism rate three times higher than those that did. The amount of treatment time in the program also
influenced the community success of the offender. For cach month the oflender participated, the
recidivism went down one percent. Success was also greater for those released with supervision than
those with no supervision (I.owden, Hetz, et.al. 2003).

Behavior in treatment is not an indicator of successful rehabilitation (Seto and Barbaree 1999). Research
has shown that higher-risk offenders who have scored higher on the [are Psychopathy Scale respond well
to treatment but are more likely 1o commit a new offense. These offenders may lcarn to improve their
manipulative skills during the treatment process. The usc of a comprehensive assessment following
treatment is critical to determining the impact of the treatment.

" The sex offender therapcutic community is a graduated phase program that includes cognilive behavioral elements.
Offenders must admit to their crime and work on their problems. Inmates become responsible for their own behavior and
their “brothers”™ behavior as part of living in a community. The concept is the same as therapeutic commumitics for drug
abuse and addiction.
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The release of offenders back into the community elicits strong public response. Currently there is some
information regarding the success of cornmunity treatment that combines relapse prevention and intensive
supervision (Wilson, et. al. 2000). Relapse prevention is similar to the treatment used for substance
abusers. Sex offenders are taught ways to rccognize triggers and high-risk situations, to develop methods
of avoiding them, and how to cope if unexpectedly found in a high-risk situation. The relapse prevention
is then paired with a high [evel of supervision by correctional authorities to protect public safety. A
Canadian program that was designed for high-risk offenders that included intensive counseling, cognitive
behavioral treatment, and supervision was successful in limiting sexual re-offending to 3.7 percent of the
offenders during a scven-year follow-up period.

The containment approach model to community supervision, which combines five components — an
overall philosophy and goal of community and victim safety, sex offender spccific containment strategies,
interagency and interdisciplinary collaboration, consistent public policies, and quality control — is the
recommended approach to offenders released to the community (English, Pullen, and Jones 1997). The
model is based on a team approach that includes collaboration between non-traditional agencics. The goal
is to ensure victim safety through the involvement of victim agencies. The containment of the sex
offender requires individualized case management systems, offender specific conditions related to the
offenders history, ongoing treatment in the community, close supervision of the offender in the
community, teaching the offender self-management techniques, and use of polygraph to verify the
conditions of community placement are being met. This involves the collaboration of the probation or
parole agency, the treatment provider, and the polygrapher. The use of a team approach ensures that all
relevant agencics are informed of the progress of the offender and concerns of relapse. The model is used
in Colorado and scveral other states.

RECIDIVISM

The measurement of recidivism has been an issue for researchers of criminal bchavior and it is an
especially contentious issue with sex offenders. First, very few methodologically sound evaluations exist
to indicate the correlation between treatment and recidivism. The few studics that do show a positive
correlation between cffective sex offender treatment and reduced recidivism have methodological issues
since they did not use an cxperimental design. Second, many sex offenders in prison and community
settings do not receive specialized treatments designed to reduce re-offending. Finally, some rescarchers
believe the rates are misleading becausc not all sex offenders are caught, and if they are caught, through
plea-bargaining the actual conviction offense may not be a sex oftense (Groth, Longo, & McFadin 1982).

It is a common misperception that sex offenders have a high recidivism rate. Rescarch has shown that sex
offenders recidivate at a lower rate than other offenders.”> A review of 61 recidivism research studics
involving 24,000 sex offenders found that only 13.4 percent committed a new sex offense (Hanson and
Morton-Burgon 2004). It further shows that when scx offenders do recidivate, they are more likely to
commil a non-sex offense, Rapists, when they do commit a new sex offense, will recidivate within a
shorter time following releasc than other sex offenders. Extra familial malc child molesters will recidivate
after a longer period in the community than rapists, but at a lower rate. Incest offenders are the least likely
to recidivate and have an extremely low recidivism rate. The strongest predictors of committing a new sex
offensc are factors rclated to sexual deviance: deviant sexual practices, early onset of sex offending,
history of prior sex offenses, and committing diverse sexual crimes, such as both rape and child molesting
(Hanson and Morton-Burgon 2004).

'* A recent Ohio Department of Rehabilitation and Correction study of the recommitment of offenders sentenced to a life
term who had been released in 1999 and 2000 found that 19.4 percent returned to prison. The three-year follow up of all
offenders released in 2001 found a recommitment rate of 38.8 percent. Sex offender overall recommitment rates for a ten
year foliow up of a 1989 cohort found a 22.3 percent recommitment rate.
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The Ohio Department of Rehabilitation and Correction has completed a five- and 10-year follow-up of
sex offenders released in Ohio during 1989. The following table summarizes the results after 10 years:

r |

Ten Year Recidivism Rates' of 1989 Cohort of Sex Offenders i

| Recommitted for a New Crime 22.3%
. SexOfems e
: Non-Sex Offense 14.3%

I_I.Rec;)'"rr:t;:it{e—;_f-or a Technf-c_;al Wolétion S __"'7.0}“__ N |
{ SexOffense e T
'!"_ wgzx Lap?am T _1‘7%_ | !
, ‘ Other ndn-sex rela-ted S B}Q T ’

The total scx-related recidivism rate for the group was 11 percent. Flowever, the recidivism rate differed
dramatically between different types of sex oftenders. The table below summarizes the rates:

|§x gff_e_ndeimyp?_ o . Reciqivisn—lz{y C-r:n_I; -Se?aecidl-v_i?n’;'l"
i Rapists (adult victims) 56.6% 17.5% i
_ChidMolester - exvafamiial  202% &% |
r-_”hild Molester - incest - ) V 13.2% - 7;%_ |

i
| I — - - -

Of all the offenders who came back to an Ohio prison for a new sex offense, one-half did so within two
years, and two-thirds within three years. The longer the offender was out of prison, the higher the
likelihood he or she would not re-offend. Paroled sex offenders who completed basic sex offender
programming while incarcerated appeared to have a lower recidivism rate than offenders who did not
complete the treatment (33.9 percent compared to $5.3 percent for all recidivism, and 7.1 percent
compared to 16.5 percent for sexual recidivism.)

The Bureau of Justice Statistics looked at a 1994 cohort and found similar results. They also tested
sentence length and its impact on recidivism. The Bureau of Justice Statistics study found no clear link
between length of sentence and recidivism (Langan, Schmitt, & Durose 2003).

Colorado studicd the impact of therapeutic polygraphs on sex offending behavior before and after
conviction (English, Jones, et. al., 2000). They found that sex-offending behavior is seriously under-
reported. Of the 147 offenders in the study, 14 percent reported sexually abusing victims while under
community supervision, most of who were never arrested.!” Maintenance polygraphs for 122 offenders
indicated that 44 percent disclosed high-risk behavior that trigger re-offending through the polygraph.

Sexual assault and rape are very oflen not reported to the police. The National Crime Victimization
Survey indicates that in 2004, only 36 percent of victims over age 12 reported rape or sexual assault to the
police (Catalano 2005). A 2005 study of family violence completed by the Burcau of Justice Statistics
found that between 1998 and 2002, fewer than four in 10 incidents of sexual assault or rape among family

' Ohio measures recidivism through recommitment rates to state prison.

" Jurisdictions that use therapeutic polygraphing may give the offenders limited or full immunity from prosecution for
unreported crimes. The polygraphs were completed based on the understanding between the justice system and the
offender that admissions obtained through the polygraph could not be used to arrest or convict on a new oftense. Under
thesc conditions, offenders may be more likely to confess to additional sex offenses or offending behaviors that lead to
relapse.
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members was reported to the police (Durose, et. al. 2005). Violent crimes were Jess likely to be reported if
the victim was under 18 (32 percent). The most common reason the crimes were not reported was because
it was a “private and personal” matter (22.8 percent), and 12 percent did not report the offense to protect
the offender. In a national random sample study of 4,009 adult women, 341 women indicated they had
been victims of onc or more incidents of childhood rape. Eighty three (83) percent of the women never
reported the childhood assaults to the police. A significantly greater proportion of the reported childhood
rapes were perpetrated by a stranger (Hanson, et. al. 1999).

The Center for Sex Offender Management (CSOM) in their analysis of recidivism states that recidivism
rates may be misleading. In a /992 Rape in America study, they found that only 16 percent of the victims
in the study reported their rapes. The studies of under-reporting of sex offenses and polygraph results of
known sex offenders indicate recidivism of this population may be under-reported.
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SEX OFFENDER REGISTRATION AND NOTIFICATION
SORN STATUTES

The oldest registration law in the country was passed in California in 1947. The process of community
notification began 1989 when a police chief in Washington, fearing the repeat of a particularly vicious sex
offensc by a repcat offender, started informing the community when a sex oftender was being released
back (o the commnunity. The state of Washington passed the first “modern” notification law in 1990. The
federal government, as part of the reauthorization of the Edward Byrne Memorial program, passed
Megan’s Law in May 1996, which required statcs to pass sex offender notification and registration laws
m order to continue to receive federal funding. All 50 states passed some form of registration and
notification laws.

When passing the Ohio SORN 1997, the over-arching concern of the Ohio General Assembly was public
safety and the expectation that the registration and notification provisions would increase public safety.
At that time, the General Assembly had the following findings:

+ “If the public is provided adequatc notice and information about offendcrs and delinquent children
who comimit sexually oriented offenses that are not registration-exempt sexually oriented offenses
or who commit child-victim oriented offenses, members of the public and communitics can develop
constructive plans to prepare themselves and their children for the offender’s or delinquent child’s
releasc from imprisonment, a prison term, or other confinement or detention. This allows members
of the public and communities to meet with members of law cnforcement agencics to prepare and
obtain information about the rights and responsibilities of the public and the communities and to
provide cducation and counseling to their children.

+ Sex offenders and offenders who commit child-victim oriented offenses pose a risk of engaging in
further sexually abusive behavior even after being released from imprisonment, a prison term, or
other confinement or detention, and protection of members of the public from scx offenders and
offenders who commit child-victim oriented offenses is a paramount governmental interest.

The penal, juvenile, and menta! health components of the justice system of this state arc largely
hidden from public view, and a lack of information from any component may result in the failure of
the system to satisty this paramount goveriunental intercst of public safety described in division
(AX2) of this section.

+ Overly restrictive confidentiality and liability laws governing the releasc of information about sex
oftenders and oftenders who commit child-victim oriented offenses have reduced the willingness to
releasc information that could be appropriately released under the public disclosure laws and have
increased risks of public safety.

s A person who is found to be a sex offender or to have committed a child-victim oriented offense has
a reduced expectation of privacy because of the public's intercst in public safety and in the effective
operation of government.

+ The release of information about sex offenders and offenders who commit child-victim oriented
offenses to public agencics and the gencral public will further the governmental intercsts of pubtic
safety and public scrutiny of the criminal, juvenile, and mental health systems as long as the
information released is rationally related to the furtherance of those goals.” (O.R.C. § 2950.02)

Community notification laws fall into threc categories: broad community notification, victim notification
upon request, and passive notification. States created sex offender registries in response to a federal
mandate, and they are slowly being made available through the Internet. Currently, 43 states (including
Ohio) and one territory are part of the National Sex Offender Registry. However, the data provided for
each is different based on the requirements of the individual state laws.
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EVALUATION OF THE EFFECTIVENESS OF SORN LEGISLATION

Only a few studies have examined whether the implementation of SORN legislation increased public
safety. None of the studies was able to find statistically significant reduction in recidivism, but one found
that SORN registration resulted in less time to arrest for subsequent offenses.

The Washington State Policy Institute evaluated the Washington SORN law in 1995 to determine the
effectiveness of the law (Schram & Millroy 1995). The study looked at the offenders relcascd from prison
with the highest notification level following passage of SORN and compared them to offenders who
would have been on the registry but were released prior to the effective date of SORN. The percent of
recidivism was similar for each group, 19 percent and 22 percent, respectively. T'he difference was not
statistically significant. However, thcy were able to find an 84 percent compliance rate for registration.
The notification offenders had their first arrest much more quickly than the non-registry group.

A second study looked at a sample of 136 criminal sexual psychopaths in Massachusetts (Petrosino and
Petrosino 1999). The sample was clinically diagnosed as habitual or compulsive offenders and 89 percent
of the offcnses were against children. The case historics of the offenders were examined to determine if
they would have fallen under the state’s SORN law and if it could have prevented the offense from
occurring. Only 27 percent of the offenders would have been subject to SORN registration. Two-thirds of
the group’s victims werc known to the offender and one-third were stranger predatory offenses. Only four
of the 12 stranger victims might have received SORN notifications since the offender went out of the
notification area to commit the offense. The conclusion was that only six of the 136 offenses might have
been prevented by SORN.

A final study in lowa compared offenders subjcct 10 SORN to a comparison group prior to the registry
(Adkins, Hulf, and Stageberg 2000). The study found no statistical difference in the recidivism of the two
groups for cither new sex crimes or any new crime. The registry offenders had a shorter time in the
community before being arrested for a general crime other than a sex offensc.

The SORN laws do have some positive impacts on the public (Zevitz and Farkas 2000). In Wisconsin,
704 participants were surveyced after community notification meetings. In general, the meetings fulfilled a
function of educating the public on how sex offenders are managed in the community. Cighty percent of
the attendees cxpected to collect information to protect them and did reccive such information. However,
the meetings werc not as successful in making the public more comfortable with sex offenders in their
communities. A nearly equal percentage of meeting attendees left the meeting feeling more concerned (38
percent) as those who felt less concerned (35 percent).

Most of the studics examined the impact of SORN laws on adult offender recidivism. There is some
controversy on the impact the legislation has on juvenife sex offenders. Juvenile offenders have a lower
recidivism ratc, ranging from 8 to 12 percent, as compared to the adult recidivism rates of 20 to 40
percent. The researchers expressed concern that because of childhood developmental issues it is unclear
what is defincd as normal adolescent behavior. The authors indicate there is a need for more rescarch in
this area (Trivits and Reppucci 2002).

The research is mixed on whether sex oftenders believe SORN would impact their likelihood of
committing a ncw crime. Seventy-two percent of a sample of 40 offenders in Nebraska who agreed o
participate in a study told their therapist they thought SORN was a strong incentive not to commit a new
crime (Clbogen, Patry, and Scalora 2003). The result has been criticized since the intcrviews were in a
therapeutic sctting and the offenders may have been telling the therapist what they thought they wanted to
hear. The Wisconsin interviews ol 30 offenders who were the subject of SORN community meetings
found that only a couple thought it might prevent reoffending (Zevitz & Farkas 2000). One offender
stated the following:
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“If you're going to reoffend, it doesn’t matter if you’re on TV, in the newspaper, whatever.
you’re going to rcoffend. It's a choice you make...The only person than can stop it is the sex
offender himself.”

A recent Colorado study looked at the relationship between the sex offender’s residence [ocation and new
offending behavior. The study found that sex offenders who commit criminal offenses while under
supervision are randomly scattcred and there does not appear to be a greater number of these offenders
living within proximity to schools and childcare centers (Colorado Department of Public Safety 2004).

UNINTENDED CONSEQUENCES OF SORN

In evaluating the effectivencss of SORN, various researchers have pointed to unintended consequences of
the legislation that may have an impact on the public policy purpose of the legislation. Registries have
been very uscful to law enforcement as an investigative tool. The registry provides a ready pool of
potential offenders to revicw when there is an unsolved scx offense. Across the country the registry is
being used for this purpose. Some of the unintended conscquences include:

+ Misleading the public - One of the purposes of SORN is to provide the public with
information about dangerous sex offcnders who may be living in their community. It is
estimated that between 75 and 80 percent of the perpetrators of violent sex crimes against
children are commitied by relatives and friends of the victim. Rescarchers hypothesized
SORN can give a falsc sense of security for the public, when the real threat may be from a
family member or fricnd (Avrahamian, 1998 and Freeman-I.ongo 2000).

+ Negatively impacting family members — Many of thc notification requirements include
notifying the community where the sex offender is currently living, which in many cases is
the same community where the offender’s family resides. Since many of the victims of thesc
sex offenders are family members and neighbors, the notification information provides victim
information that was not made public during the trial. The data is mostly anecdotal but
includes incidents like an elementary student who went to schoo! and found a note on her
locker about her having sex with her father (Edwards and Hensley 2001; Elbogen, Patry and
Scalora 2003; Zevitz and Farkas 2000; and CSOM, 2001).

« Hindering offender reentry — Research is showing that offenders arc having difficulty
returning to the community sincc the passage of SORN. Offenders are unable to find
residences, arc serially fired from employment, and are unablc to establish hcalthy
relationships (Elbogen, Patry, and Scalora 2003; Zevitz and Farkas 2000; Blair 2004; and
CSOM 2001).

+ Potentially impacting likelihood of relapse — Rescarch has shown that two factors that play
an important part in relapse for sex offenders are isolation and stress. Researchers have
hypothesized the SORN laws are increasing sex offenders’ stress and isolation (Edwards and
FHensiey 2001 and Elbogen, Patry, and Scalora 2003).

+ locreasing displacement — As sex offenders subject to SORN become frustrated with the
inability 1o find housing or employment, they will end up moving to other arcas of the
community under a different name. The community they relocate to will not know they are
there and will not be able to protect theinselves (Edwards and Hensley 2001).

+ Increasing vandalism and retribution - Most of the rescarch indicates this is not as
widespread as originally hypothesized. Most of the data is anecdota! in naturc such as a sex
offender’s home in Washington being burncd down when the community learned the
offender was returning to the community, or an innocent person being assaulted or harassed
duc to an incorrect address on the notification. The percent of offenders reporting harassment
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by statc ranges from 4 percent to 23 percent (Edwards and Hensley 2001; Zevitz and Farkas
2000; Schram and Millroy 1995, and CSOM 2001).

« Reporting offenses — There is some preliminary indication that SORN is affecting whether
offenses are reported. Victims of domestic assault whose children are also being sexually
assaulted by a significant other are reluctant to report the offense when they determine the
offender will need to register. The rescarchers indicated the incidence of these situations
appears (o be increasing (Edwards and Hensley 2001).

+ Altering the nature of reoffending — In instances of pedophilia, the offender exhibits a
pattern of gaining the confidence of the victim, who he/she usually knows. The hypothesis is
that if the offender is cut oft from victims who can be “groomed,” the nature of the new
offense will be more violent. There is no statistical evidence of this currently (Edwards and
Hensley, 2001).

+ Complying with registration ~ Compliance with registration is a problem in every state. The
Wisconsin evaluation surveyed law cnforcement in the state regarding the implementation of
the program. Law enforcement did not have problems with implementing the program but are
having difficulty with maintaining accuracy and completeness of the data. It requires
additional resources to validate the whereabouts of sex offenders who are on the registry
(Zevitz and Farkas 2000). Estimatcs on completeness and accuracy of the state SORN
systems range from 25 percent to 75 percent (Avrahamian 1998 and CSOM 2001).

OHio SORN

The Ohio SORN Registry was started following the passage of legislation in 1997. The electronic registry
accessible to the public was started late in 2003 by the Ohio Attorney General. There are currently more
than 13,500 entries in the database. The database is connccted to the National Sex Offender Registry.
Ohio’s system has not been evaluated for effectiveness. However, the number of offenders being
prosccuted for failure to register and update information has been steadily increasing over the past five
years.

SORN Commitments

I Calendar Year
| Offense | 2000 | 2001 | 2002 | 2003 | 2004
[Duty to Register . ' 9 0 15 10 ' 30
E_;ailure to Register 8 51 lT 70 99 127 |
| Failure to Verify Registration 24 14 28 26 | 61
| Total SORN Commitments | 41 | 65 | 113 | 135 | 218 ,

Therc is one reported instance of where the registry in Ohio was used by a victim to identify a sex
offender in Clark County. The offender was successfully apprchended with the information in the registry
(Attorney General 2005).

There is cutrently no statistical information on the impact of the registry; however, there is some
anecdotal evidence from probation and parole agents that SORN has had a negative impact on the
offenders. In many of the communities in Ohio it is difficult to find housing for sex offenders. As a result
of the changes in the law regarding where offenders can reside, families of sex offenders are being
recquired to move out of homes they have owned for 20 years or more. Without an independent study of
the system it is difficult to determine if these are isolated instances.
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CONCLUSION

The purpose of this report is to provide policymakers in Ohio with information regarding sex offenders
nationally and in Ohio in conjunction with rcsearch about managing sex offenders. During the past 15
years, researchers have Jearned more about sex offenders and their treatment. Sophisticated assessment
proccdurcs, cognitive-based treatment, relapse prevention in prisons, and a community containment
approach have the potential of reducing the likelihood that a sex offender will commit a new sex crime.

The largest group of sex offenders in Ohio’s prisons based on the 1999 Sex Offender Risk Reduction
Center (SORRC) report is those who victimize children age 0 to 12. Thesc offenders tend to be white;
married or divorced; have more than a high school education; and have had stabie employment. The sex
offender population that targets adult victims is [css than half the size of the child victim population. Sex
offenders who target adult victims tend to be black; never marricd; have less than a high school
education; and have not had stable employment. Eighty {ive (85) percent of the sex offenders in 1999 at
SORRC had no prior sex offense and 65 percent had no prior violent offense. Child victim offenders have
even less criminal history, with 93 percent having no prior sex offense and 75 percent having no prior
violent offense.

Statistics on scx offenders committed during the 2003 calendar year indicates that sex offenders tend to
have longer sentences than other Felony | offenders. The average time served was 13.2 years, with parole
offenders having an average time served of 15.9 years. Since the revised scntences under Senate Bill 2 did
not take effect until 1996, it is too soon to determinc the average time served for offenders with longer
scniences or multiple sentenccs that are consecutive,

Assessment instruments are available that allow qualified professionals to determinc the risk of sex
offenders committing new crimes. Several treatment programs both in prisons and the community have
shown success in reducing the likelihood the sex offender will rc-offend. Finally, it appears with a
comprehensive containment approach, the safety of the community can be managed after the rclcasc of
sex offenders from institutions.

Rescarch, including a 10-year follow-up study of a cohort of Ohio sex offenders, has shown that sex
offenders have a low recidivism rate compared to other offenders which is true in the rescarch completed
on a 1989 cohort of sex offenders in Ohio. There is controversy in the research community about the
validity of the recidivism rates, however. The usc of polygraph and therapeutic discussion indicates that a
lot of sex offenses arc not known to the police.

The national victimization studies show that rape and sexual assault rates are decrcasing from 2.5 per
thousand people in 1993 to 0.8 per thousand in 2003, a 68 percent reduction (Catalano 2004).'® The
decrease mirrors the decrease in violent crime found across the United States.

There is little research on the impact of sex offcnder registration and notification laws. The studies that
have been completed indicate that the laws have no statistically significant impact on whether sex
offenders commit another crime. They do assist the police in locating known sex offenders and may make
the public more informed. Further research on the effectiveness of SORN laws is needed.

"™ Victimization surveys arc designed to determinc actual crime evenls — not just crime events reporied to law
cnforcement. The 2003 study was a random calling methodology that contacted 83,660 houscholds (149,040 individual
interviews). The interviewce was asked about any crime incidents during the past year.
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Introduction

In 1994, prisons in 15 States released
9,691 male sex offenders. The 9,691
men are two-thirds of all the male sex
offenders released from State prisons
in the United States in 1994. This
report summarizes findings from a
survey that tracked the 9,691 for 3 full
years after their release. The report
documents their “recidivism,” as
measured by rates of rearrest, recon-
viction, and reimprisonment during the
3-year followup period.

This report gives recidivism rates for
the 8,691 combined total. It also
separates the 9,691 into four cverlap-
ping categories and gives recidivism
rates for each category:

» 3,115 released rapists

° 6,576 released sexual assaulters
° 4,295 released child molesters

° 443 released statutory rapists.

The 9,691 sex offenders were released
from State prisons in these 15 States:
Arizona, Maryland, Narth Caralina,
California, Michigan, Ohio, Delaware,
Minnesota, Oregon, Florida, New
Jersey, Texas, llinois, New York,

and Virginia.
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Highlights

The 15 States in the study released
272,111 prisoners altogether in 1994.
Among the 272,111 were 9,691 men
whose crime was a sex offense (3.6%
of releases).

On average the 9,691 sex offenders
served 3% years of their 8-year
sentence (46% of the prison sentence)
before being released in 1994.

Rearrest for a new sex crime

Compared to non-sex offenders
released from State prisons, released
sex offenders were 4 times more likely
to be rearrested for a sex crime.
Within the first 3 years following their
release from prison in 1994, 5.3% (517
of the 9,691) of released sex offenders
were rearrested for a sex crime. The
rate for the 262,420 released non-sex
offenders was lower, 1.3% (3,328 of
262,420).

The first 12 months following their
release from a State prison was the
period when 40% of sex crimes were
allegedly committed by the released
sex offenders.

Recidivism studies typically find that,
the older the prisoner when released,
the lower the rate of recidivism.
Results reported here on released sex
offenders did not follow the familiar
pattern. While the lowest rate of
rearrest for a sex crime (3.3%) did
belong to the oldest sex offenders
(those age 45 or older), other compari-
sons between older and younger
prisoners did not consistently show
older prisoners’ having the lower
rearrest rate.

The study compared recidivism rates
among prisoners who served different
lengths of time before being released
from prison in 1994. No clear associa-
tion was found between how iong they

were in prison and their recidivism rate.

Recidivism of Sex Offenders Released from Prison in 19(5:’4 4 3 9

Before being released from prison in
1994, most of the sex offenders had
been arrested several times for differ-
ent types of crimes. The more prior
arrests they had, the greater their likeli-
hood of being rearrested for another
sex crime afier leaving prison. Re-
leased sex offenders with 1 prior arrest
(the arrest for the sex crime for which
they were imprisoned) had the lowest
rearrest rate for a sex crime, about 3%;
those with 2 or 3 prior arrests for some
type of crime, 4%; 4 to 6 prior arrests,
6%, 7 to 10 prior arrests, 7%; and 11
to 15 prior arrests, 8%.

Rearrest for a sex crime against a child

The 9.691 released sex offenders
included 4,295 men who were in prison
for child molesting.

Of the chitdren these 4,295 men were
imprisoned for molesting, 60% were
age 13 or younger.

Half of the 4,235 child molesters were
20 or more years older than the child
they were imprisoned for molesting.

On average, the 4,295 child molesters
were released after serving about 3
years of their 7-year sentence (43% of
the prison sentence).

Compared to the 9,691 sex offenders
and to the 262,420 non-sex offenders,
released child molesters were more
likely to be rearrested for child molest-
ing. Within the first 3 years following
release from prison in 1994, 3.3% (141
of 4,295) of released child molesters
were rearrested for another sex crime
against a child. The rate for all 9,691
sex offenders (a category that includes
the 4,295 child molesters) was 2.2%
{209 of 9,691). The rate for all 262,420
non-sex offenders was less than half of
1% (1,042 of the 262,420).

Of the approximately 141 children
allegedly molested by the child moles-
ters after their release from prison in
1894, 79% were age 13 or younger.
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Released child molesters with more
than 1 prior arrest for child molesting
were more likely to be rearrested for
child molesting (7.3%) than released
child molesiers with no more than 1
such prior arrest (2.4%).

Rearrest for any type of crime

Compared to non-sex offenders
released from State prison, sex offend-
ers had a lower overall rearrest rate.
When rearrests for any type of crime
(not just sex crimes) were counted, the
study found that 43% (4,163 of 9,691)
of the 9,691 released sex offenders
were rearrested. The overall rearrest
rate for the 262,420 released non-sex
offenders was higher, 68% (179,391 of
262,420).

The rearrest offense was a felony for
about 75% of the 4,163 rearrested sex
offenders. By comparison, 84% of the
179,391 rearrested non-sex offenders
were charged by police with a felony.

Recoanviction for a new sex crime

Of the 9,691 released sex offenders,
3.5% (339 of the 9,691) were recon-
vicled for a sex crime within the 3-year
followup period.

Reconviction for any type of crime

Of the 9,691 released sex offenders,
24% (2,326 of the 9,691) were recon-
victed for a new offense. The reconvic-
tion offense included all types of
crimes.

Returned to prison for any reason

Within 3 years following their release,
38.6% (3.741) of the 9,691 released
sex offenders were returned to prison.
They were returned either because
lhey received another prison sentence
for a new crime, or because of a
technical violation of their parole, such
as failing a drug test, missing an
appointment with their parole officer, or
being arrested for another crime.

2 Recidivism of Sex Offenders Released from Prison in 1994
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Imprisonment offense The 9,691
prisoners were men released from
State prisons in 1994 after serving
some portion of the sentence they
received for commitling a sex crime.
The sex crime they committed is
referred to throughout the report as
their “imprisonment offense.” Their
imprisonment offense should not be
confused with any new offense they
may have committed after release.

Sex offender The 9,691 released men
were all violent sex offenders. They are
calied "violent” because the crimes
they were imprisoned for are widely
defined in State statutes as “violent”
sex offenses. “Violent” means the
offender used or threatened force in
the commission of the crime or, while
not actually using force, the offender
did not have the victim’s “factual” or
"legal” consent. Factual consent means
that, for physical reasons, the victim did
not give consent, such as when the
offender had intercourse with a
sedated hospital patient or with a
woman who had fallen unconscious
from excessive drug taking. “Legal”
consent means that the victim willingly
participated but, in the eyes of the law,
the victim was not old enough or not
sufficiently mentally capable (perhaps
due to menlal illness or mental retarda-
tion) to give his or her “legal” consent.

State statutes give many different
names to violent sex offenses: “forcible
rape,” “statutory rape,” “object rape,”
“sexual assault,” “sexual abuse,” “forci-
ble sodomy,” “sexual misconduct,”
“criminal sexual conduct,” “lascivious
conduct,” “carnal abuse,” “sexual
contact,” “unlawful sexual intercourse,”
*sexual battery,” "unlawful sexual activ-
ily,” “lewd act with minor,” “indecent
liberties with a child,” “carnal know!-
edge of a child,” “incest with a minor,”
and “child molesting.”

“Violent” sex offenses are distinguished
from “nonviolent” sex offenses and
from “commercialized sex offenses.”
Nonviolent sex offenses include morals
and decency offenses (for example,
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indecent exposure and peeping tom),
bestiality and other unnatural acts,
adultery, incest between adults, and
bigamy. Commercialized sexual
offenses include prostitution, pimping,
and pornography. As used throughout
this report, the terms “sex crimes” and
“sex offenders” refer exclusively to
viclent sex offenses.

Each of the 9,691 sex offenders in this
report is classified as either a rapist or
a sexual assaulter. Classification was
based on information about the impris-
onment offense contained in prison
records supplied for each sex offender
released from prison in 1994. Also
based on imprisonment offense infor-
mation, an inmate could be categorized
as a child molester and/or a statutory
rapist. Classification to either of these
two categories is in addition to, not
separate from, classification as a rapist
or sexual assaulter. For example, of
the 3,115 sex offenders classified as
rapists, 338 were child molesters. Or,
to put it another way, the imprisonment
offense for 338 of the 4,295 child
molesters identified in this report was
rape. Similarly, 3,957 of the 4,295 child
molesters were also sexual assaulters.

Sexual
Total Ranisls assaulters
Child
molesters 4,295 338 3.957
Statutory
rapists 443 21 422

The report gives statistics for all sex
offenders and each of the four types —
rapists, sexual assaulters, child moles-
ters, and statutory rapists. (See
Methodology on page 37 for details on
how sex offenders were separated into
categories.)

Rapist “"Violent sex crimes” are
separated into two categories: “rape”
(short for *forcible rape”) and “other
sexual assault.” As used throughout
this report the term “rapist” refers to a
released sex offender whose imprison-
ment offense was defined by State law
as forcible intercourse (vaginal, anal, or
oral) with a female or male. Rape
includes “forcible sodomy” and
“‘penetration with a foreign object.”
Rape excludes statutory rape or any

other nonforcible sexual act with a
minor or with someone unable to give
legal or factual consent. As used
throughout this report, “rape” always
means “forcible rape.” "Statutory rape”
is not a type of forcible rape.

A total of 3,115 sex offenders are
identified in the report as released
rapists — about a third (32%) of the
9,691 released sex offenders.
However, enough information to clearly
distinguish rapists from other sexual
assaulters was not always available in
the prison records used to categorize
sex offenders into different types.
Consequently, the number of rapists
among the 9,691 was almost certainly
greater than 3,115; how much greater
is unknown.

An obstacle lo identifying rapists from
penal code information is that the label
“rape” is not used in about half the 50
States. However, released sex offend-
ers whose imprisonment offense was
rape could still be identified. To iMlus-
trate, in one Stale, the term criminal
sexual conduct refers to all types of sex
crimes. The statutory language was
consulted to determine if an offender's
imprisonment offense involved “inter-
course” that was “forcible,” in accor-
dance with the definition of rape used
in this report. If the offense was not
found to involve intercourse (or
penetration), then the inmate was not
classified as a rapist. The same was
true of force; if the statutory language
did not include a reference to force (or
coercion), the offense was not catego-
rized as rape.

Sexual assaulter By definition in the
report, all sex offenders are either
“rapists” or “sexual assaulters.” Sex
offenders whaose impriscnment offense
could not be positively identified as
“rape” were placed in the “sexual
assault” category. To the extent that
rapists were reliably distinguished from
sexual assaulters, “sexual assaulters”
identified in this report were released
sex offenders whose impriscnment

Recidivism of Sex Offenders Released from Prison in 78“‘4 4’i
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offense was “sexual.assault,” defined
as one of the following:

1. forcible sexual acts, not amounting
1o intercourse, with a victim of any age,
2. nonforcible sexual acts with a minor
(such as statutory rape or incest with a
minor or fondfing), or

3. nonforcible sexual acts with
someone unable to give lega!l or factual
consent because of mental or physical
reasons {for example, a mentally ill or
retarded person or a sedated hospital
patient).

A total of 6,576 sex offenders are
identified in this report as released
sexual assaulters. The 6,576 sexual
assaulters made up about two-thirds
(68%) of the 9,691 released sex
offenders.

Child molester Many of the 9,691 sex
offenders were released prisoners
whose imprisonment offense was the
rape or sexual assault of a child.
Throughout the report, released sex
offenders whose forcible or nonforcible
sex crime was against a child are
referred to as “child molesters.” The
sex crime did not have to involve inter-
course to fit the definition of child
molestation.

Of the 9,691 sex offenders, 4,295 were
identified as child molesters based on
prison records made available for the
study. However, because complete
information was not always supplied,
not every child molester could be
identified. Of the 9,691 released sex
offenders, undoubtedly more than
4,295 were child molesters, but 4,295
represent all who could be identified
from the information available. One
reason child molesters were not easily
identified from penal code information”
is that most States do not use the term
“child molester” in their penal code.
Nevertheless, all States have laws
against sexual activity with children,
which does facilitate identification. As a
-result of the uncertainty regarding the
number of child molesters among the
9,691 sex offenders, the study cannot
say what percentage of the victims of

the 9,691 sex offenders’ offenses were
children, and what percentage were
adults. :

In shori, the 4,295 released child

molesters in this report were men

who —

a. had forcible intercourse
with a child or

b. committed “statutory rape”
(meaning nonforcible intercourse
with a child) or

c. with or without force, engaged in
any other type of sexual contact
with a child.

Of the 4,295, at least 338 (about 8%)

had forcible intercourse, and at least

443 (10%) commitied statutory rape.

Statutory rapist State laws define
various circumstances in which inter-
course between consenting partners is
illegal: for example, when one of the
pariners is married or when the two are
blood relatives or when one is a “child.”
Laws that criminalize consensual inter-
course based solely on the marital
status of the partners are called
“adultery laws.” Those that criminalize
it based solely on blood.relationship
are “incest laws.” Laws that prohibit
consensual sexual intercourse based
solely on the ages of the partners are
called “statutory rape laws.”

Statutory rape pertains exclusively {o
consensual intercourse, as opposed
to other types-of sexual contact with a
child, such as forcible intercourse,
forcible fondling, or consensual
fondling. Statutory rape is one specific
form of what this study calls “child
molestation.” The child victim of statu-
tory rape can be male-or female, and
the-offender can be male or female.
The offender can be almost any
relative (“statutory rape” includes incest
with a child), an unrelated person well
known to the child (such as a school
teacher, neighbor, or minister),
someone the child hardly knows, or a
stranger.

Statutory rape laws define a “child” as a
person who is below the “age of

4 Recidivism of Sex Offenders Released from Prison in 1994
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consent,” meaning below the minimum
age at which.a person can legally
consent to having intercourse. Age of
consent in the 50 States ranges from
14 {0 18. Most States sel age of
consent at 16. In those States, consen-
sual intercourse with someone age 16
or older is usually not a criminal
offense, but intercourse with someone
below 16 generally is. However, all
States make exceptions to their age
rules. Consequently, consensual inter-
course with children below the age of
consent is not always a crime, and
consensual intercourse with children
who are old enough to give consent is
not always legally permissible.

Exceptions for children below age of
consent Certain statutory exceptions
exist to legal prohibitions against
nonforcible intercourse with children
who are below the age of consent.
One way exceptions are made in
statutes is by specifying the minimum
age the offender must be (for example,
at least age 18, at least age 20) for
intercourse to be unlawful. Persons
below this minimum age generally
cannot be prosecuted. Another
common way exceptions are made
(virtually every State has these provi-
sions in its laws) is by specifying how
much older than the victim the perpe-
trator must be for criminal prosecution
to occur. For example, by law in-one
State where age of consent is 16, no
prosecution can occur unless the age
difference is at least 3 years. In that
Siate it is legal for a 17-year-old to
have consensual intercourse with a
16-year-old, even though 15 is below
the age of consent; but the same act
with a 15-year-old is illegal when the
other is 18. That is because the
17-year-old is not 3 years older than
the 15-year-old, whereas the 18-year-
old is. The aim of such exceptions is to
distinguish teen behavior from exploita-
tive relationships between adults and
children. Another exception is consen-
sual intercourse between husband and:
wife; no prosecution can occur if-one
spouse is below the age of consent.
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Exceptions for children old enough to
give consent Certain aduits can be
prosecuted for having consensual
intercourse with a child who has
reached the age of consent. For
example, in one State it is a third
degree felony for a psychotherapist to
have intercourse with a 17-year-old
client even though 17 is over the
minimum age of consent in that State.
in another State, where an aduit gener-
ally cannot be prosecuted for having
consensual intercourse with a 16-year-
old, an exception is made when the
adult is the child's school teacher. In
that case the teacher can be prose-
cuted for a “class A" misdemeanor.
Exceplions are made for other profes-
sions as well (ciergy, for exampie).

In this report, 443 of the 9,691 released
sex offenders are identified as statutory
rapists based on information suppilied
by the prisons that released them.
There were more than 443 statutory
rapists among the 9,691 released male
sex offenders, but the 443 are all that
could be positively identified with the
limited information available. One
reason siatutory rapists are not easily
identified from penal code information
available on the released sex offenders
is that most States do not use the term
“statutory rape” in their laws.

First release Though all 9,691 sex
offenders in the study were released in
1994, for a fourth of the offenders 1994
was not the first year of release since
receiving their prison sentence. This
group had previously served a portion
of the sentence and were released,
then violated parole and were retumed
to prison to continue serving time still
left on that sentence. For the remaining
75% of sex offenders released, the
1984 release was their “first release,”
meaning their first discharge from
prison since being convicted and
sentenced to prison.

“First release” should not be confused
with first ever release from a prison.
“First release” pertains solely to the
sentence for the imprisonment offense

(as defined above). It does not pertain
te any earlier prison sentences offend-
ers may have served for some other
offense. '

Attention is drawn to first releases
because certain statistics in the report
— for example, “average time served,”
“percent of sentence served,” “child
molester's age when he committed the
sex crime for which he was
imprisoned” — could only be computed
for those prisoners classified as first
releases. For such statistics, date first
admitted to prison for their imprison-
ment offense was needed. Since
prison records made available for the
study only provided this admission date
on first releases, first releases neces-
sarily formed the basis for the
slatistics.

Prior arrest Statistics on prior arrests
were calculated using arrest dates
from the official criminal records of the
9,691 released sex offenders. Only
dates of arrest were counted, not the
number of arrest charges assaociated
with that arrest date. To illustrate, one
man was arrested on March 5, 1970,
and that one arrest resulted in 3
separate arrest charges being filed
against him. in this study, that March 5
arrest is considered one prior arrest.

Prior arrests were measured two differ-
ent ways in this report. The first way
did not include the imprisonment
offense for which the sex offender was
in prison in 1994. Prior arrest statistics
that did not include the imprisonment
offense are found in sections of the
report that describe the criminal
records of the 9,691 sex offenders at
the time of release from prison. In this
case, any arrest that had occurred on a
date prior to the sex offender’s arrest
for his imprisonment offense was
considered a prior arrest. For example,
one released sex offender was found
to have four different dates of arrest
prior to the date of arrest for his impris-
onment offense. Those four arrests
resulted in 17 different charges being
brought against him. When describing

this released prisoner’s criminal record,
he is considered to have four prior
arrests.

The second way of measuring prior
arrests did include the imprisonment
offense of the released sex offender.
Prior arrest statistics that did include
the imprisonment offense are found in
sections of the report that describe the
recidivism rates of the 9,691 sex
offenders following their release from
prison. In this case, any arrest that had
occurred on a date prior to the sex
offender’s release from prison was
considered a prior arrest. By definition,
all 9,691 sex offenders had at ieast one
arrest prior to their release, which was
the sex crime arrest responsible for
their being in prison in 1994, This
means that the sex offender who was
arrested on four different dates prior to
the arrest for his imprisonment offense
under the first definition of prior arrest
was, under this second definition,
classified as having five prior arrests,
once his imprisonment offense is
included.

Thirteen tables in the repori provide
statistics on prior arrests (and, in 2 of
the 13, prior convictions and prior
imprisonments). In tables 15, 16, 17,
18, 27, 28, 29, 30, 31, 36, and 37,
“prior arrests” includes the sex crime
arrest for the imprisonment offense;
these tables have the heading "prior to
1994 release.” In tables 5 and 6, “prior
arrests” excludes that arrest; these
tables have the heading “prior to the
sex crime for which imprisoned.”

In all tables, the same counting rule
was used: arrest dates, not arrest
charges, were counted to oblain the
number of prior arrests.

Rearrest Unless stated otherwise, this
recidivism measure is defined as the
number or percentage of released
prisoners who, within the first three
years following their 1994 release,
were arrested either in the same State
that released them (in this report those
arresls are called “in-State" arrests) or
in a different State (those arrests are
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referred to as “out-of-State” arrests).
Dala on arrests came from State RAP
sheets and FB! RAP sheets. RAP
sheets (Records of Arrest and Prose-
cution) are law enforcement records
intended to document a person's entire
adult criminal history, including every
arrest, prosecution and adjudication for
a felony or serious misdemeanor
offense. Arrests, prosecutions and
adjudications for minor traffic offenses,
public drunkenness, and other petty
crimes are not as fully recorded as
those for serious crimes. The “percent
rearrested” is calculated by dividing the
number rearrested by the number
released from prison in 1994,

All measures of recidivism based on
criminal records are subject to two
types of errors. Type 1 errors arise
when the arrest or the conviction in the
released prisoner's record is for a
crime that person did not commit.
Type 2 errors arise when the released
prisoner commits a crime but he is not
arrested for it, or, even if he is, the
arrest does not result in his conviction.

Some amount of type 1 and type 2
error is inevitable, however recidivism
is measured. But that does not mean
that all recidivism measures are equally
suitable, no matter the purpose they
are intended to serve. The main
purpose of this recidivism study was to
document the percentage of sex
offenders who continued their involve-
ment in various types of crime after
their release from prison in 1994. The
more suitable measure for that is the
one with the fewest type 2 errors: the
one, in other words, less prone to
saying somecne is not committing
crimes when he actually is. Between
rearrest and reconviction as the recidi-
vism measure, the aone less likely to
make that type of error is rearrest.
One reason is that the rigorous
standard used to convict someone —
“proof beyond a reasonable doubt” —
makes it certain that guilty persons will
sometimes go free. Another reason is
record keeping: the juslice system
does betler at recording arrests than

convictions in RAP sheets. For such
reasons, this study uses rearrest more
often than reconviction as the measure
of recidivism.

Rearrest forms a conservative meas-
ure of reoffending because many
crimes do not result in arrest. Not all
types of crime are alike in this regard.
Crimes commiited in nonpublic places
(such as in the victim’s home) by one
family member against another (such
as by the husband against his wife, or
by the father against his own child) are
a lype that is less likely than many
other types to be reported to police
and. consequently, less likely to result
in arrest. Sex crimes, particularly those
against children, are a specific
example of this type. While some sex
offenders in this study probably com-
mitted a new sex crime after their
release and were not arrested or con-
victed, the study cannot say how many.

As mentioned above, one reason why
sex offenders are not arrested is that
no one calls the police. Results from
the National Crime Victimization Survey
indicate that the offenses of
rape/sexual assault are the least likely
crimes {0 be reported to the police.
{See Reporting Crime lo the Police,
1993-2000, March 2003, <http:/fwww.
ojp.usdoj/bjs/abstract/rcp00.htm>.)

Reconviction Except where stated
otherwise, this recidivism measure
pertains lo State and Federal convic-
tions in any State (not just convictions
in the State that released them) in the
three years following release. Informa-
tion on convictions came from State
and FBI RAP sheeis. RAP sheets are
intended to document every conviction
for a felony or serious misdemeanor,
but not every conviction for a minor
offense. “Percent reconvicted” is calcu-
lated by dividing the number recon-
victed by the number released from
prison in 1994, (It is not calculated by
dividing the number reconvicted by the
number rearrested.)

6 Recidivism of Sex Offenders Released from Prison in 1994
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Return to prison Two recidivism
measures are returned to prison —

with a new sentence

with or without a new sentence.
Recidivism defined as Returned to
prison with a new senlence pertains
exclusively to sex offenders who, within
3 years following release, were recon-
victed for any new crime in any State
following their release and received a
new prison sentence for the new crime.

Recidivism defined as Retumed to
prison with or without a new sentence
includes resentenced offenders plus
any who were returned to prison within
3 years because they had violated a
technical condition of their release.
Technical violations inctude things such
as failing a drug test, missing an
appointment with their parole officer, or
being arrested for a new crime. Offend-
ers returning to prison for such viola-
tions are sometimes referred (o as
“technical violators.”

Prisons should not be confused with
jails. A prison is a State or Federal
correctional facility reserved for
convicted persons with relatively long
sentences (generally over a year).

A jail is a local correctional facility for
convicted persons with short sentences
or for persons awaiting trial. Returns to
prison refer to any prison, not neces-
sarity the same prison that released the
offender in 1994,

The “percent returned to prison with a
new sentence” is calculated by dividing
the number returned to prison with a
new sentence by the number released
from prison in 1994. The “percent
returned to prison with or without a new
sentence " is calculated by dividing the
number returned to prison with or
without a new sentence by the number
released from prison in 1994,

Data on returns with a new sentence
are based on State and FBI RAP
sheets. Data on returns with or without
a new sentence are based on State
and FB! RAP sheets plus prison
records.
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All sex offenders

Of the 9,691 released sex offenders,
approximately —

* 6,503 (67.1% of the 9,691) were
white males (table 1)

» 3,053 (31.5%) were black males

» 136 (1.4%) were males of other races
(Asian, Pacific Islander, American
Indian, and Alaska Native).

The vast majority of sex offenders
were non-Hispanic males (80.1%).
Half were over the age of 35 when
released.

Rapists and sexual assaulters

As defined in this report, all sex offend-
ers are either "rapists” or “sexual
assaullers.” Of the 9,691 released sex
offenders, 3,115 were rapists and the
remaining 6,576 were sexual
assaulters.

Of the 3,115 rapists, 1,735 (55.7% of
3,115) were white males and 1,327
(42.6%) were black males. Of the
6,576 sexual assaulters, 4,768 (72.5%
of 6,576) were white males and 1,723
(26.2%) were biack males.

Rapists and sexual assaulters were
close in age at time of release: over
70% were age 30 or older. Median age
at time of release was about 35 years
for both rapists and sexual assaulters.

Tabte 1. Demographic characteristics of sex offenders released
from prison in 1994, by type of sex offender

Percent of released prisoners

Prisoner Sexual
characteristic All Rapists assaullers
Total 100% 100% 100%
Race
White 67.1% 55.7% 72.5%
Black 315 42.6 26.2
Other 14 1.7 1.3
Hispanic origin
Hispanic 19.9% 22.6% 18.9%
Non-Hispanic 80.1 774 81.1
Age at release
18-24" 12.2% 10.6% 13.0%
25-29 16.4 173 16.0
30-34 20.0 224 18.8
35-39 191 209 18.3
40-44 13.3 133 133
45 or older 19.0 15.5 20.6
Age at release
Average 36.8 yrs  38.1yrs 371 yrs
Median 353 349 35.5
Total released 9,691 3115 6,576

Note: The 9,691 sex offenders were released in 15 States. Data idantifying
race wero reported for 98.5% of 9,601 released sex offendere; Higpanic
origin for 82.5%, age for virtually 100%.

*Age at release 18-24 includes the few who were under age 18

when released from prison in 1994,
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Child molesters and statutory rapists

Some of the 9,691 sex offenders were
men whose imprisonment offense was
a sex offense against a child. Precisely
how many is unknown. In this report,
the 4,295 who could be identified are
called “child molesters” {table 2}. The
4,295 identified child molesters
included some (443 out of the 4,295)
whose specific sex offense against a
child was non-forcible intercourse.
These 443 are called “statutory
rapists.” There were more than 443
among the 4,295, but 443 were all that
could be identified from the limited
information obtained for the study.

Both the 4,295 child molesters and the
443 statutory rapists were predomi-
nantly non-Hispanic white males.
Nearly three-fourths of the child moles-
ters (73.2%) were age 30 or older. Just
over half the statutory rapists (54%)
were 30 or older at the time they were
released from prison.

Among the released child molesters
there were 3,333 while men (77.6% of
4,295) and 889 black men (20.7%).
The 443 statutory rapists included 324
white men (73.2% of 443) and 110
black men (24.8%).

8 Recidivism of Sex Offenders Released from Prison in 1994
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Table 2. Demographic characteristics of child molesters and statutory rapists

released from prison in 1994

Percent of released

prisoners
Prisoner Child Statutory
characteristic molesters rapisls
Total 100% 100%
Race
White 77.6% 73.2%
8lack 20.7 248
Other 1.7 20
Hispanic origin
Hispanic 23.5% 15.9%
Non-Hispanic 76.5 84.1
Age at release
18-24" 11.4% 24.8%
25-29 15.4 21.2
30-34 17.7 147
35-39 18.6 14.9
40-44 143 10.2
45 or older 22.6 14.2
Age at release
Avecage 37.8 yrs 33.6yrs
Median 36.5 31.0
Total released 4,295 443

Note: The 4,295 child molesters wero released in 15 Staltes;

the 443 slatutory rapists in 11 States. Because of overlapping definitions,
all statutory rapists also appear under the column “child molesters.”

Data identifying race were reported for 99.5% of 4,295 released child
malesters; Hispanic ongin for 87.8%; and age for 100%.

*Age al release 18-24 includes the few who were under age 18

when released from prison in 1994,
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Sentence length and time served

All sex offenders ° on average a rapist spent more time  Depending on t{he tength of their

in confinement before being released sentence and the amount of time they
All 9,691 sex offenders selected to be (5% years) than a sexual assaulter had served before being released,
in this study had a prison sentence (just under 3 years) some of the released sex offenders

would have been on parole (or some
other type of conditional release)
throughout the full 3 years they were
tracked in this study. For example,
when released, 63.3% of rapists had
more than 3 years left to serve on their

greater than 1 year. The shortest terms
were a day over 1 year; the longest
were life sentences. The fact that sex
offenders with a life sentence (18
offenders in the study) were among the
9,691 released in 1994 should not be

* median sentence length was longer
for rapists (half of the rapists had a
sentence of 9 years or more, while half
of the sexual assaulters had a
sentence of 5% years or more)

surprising because only rarely do life * 39.2% of the 3,115 rapists were in sentence. In their case, any new
sentences in the United States literally  prison for over 5 years prior to release, crimes they committed during this
mean imprisonment for the remainder  while 12.5% of the 6,576 sexual 3-year followup period were offenses

of a person’s life. Most felons receiving assaulters served 61 months or more ~ committed while stili on parole. By

a life sentence are eventually paroled comparison, just over half of released
(unpublished tabulation of data from sexual assaulters had more than 3
the 1997 BJS Survey of Inmates in years left to serve.

State Correctional Facilities).

* rapists served 49% of their sentence
before being released, compared to
43% for sexual assaulters.

On average, a sex offender released
from prison in 1994 had an 8-year term | Table 3. Sentence length and time served for sex offenders released
and served 3% years of that sentence from prison in 1994, by type of sex offender

(45%) beiore being released (tabie 3).
Half of the released sex offenders had - Sexual

a sentence length of 6 years or less. Characteristic Al Rapists __assaulters
Half had served no more than a third of | Sentence length (in months)

their sentence before being released. mgg;‘an %‘g me lgg‘g me gé‘g mo
When released, the majority {54.5%) ' '
had more than 3 years of their Iﬂime served (in months) 423 626 241
. ean 3 mo 0 Mo .1 mo
sentence remaining to be served. Median 123 482 %5
Rapists and sexual assaulters Percent of sentence served 44.9% 49.3% 43.1%
. . ) Upon releasc in 1994, percent

Rape always involves farcible inter- who had served —
course, whereas sexual assault (as the 6 months or less 4.5% 3.1% 5.0%
term is used here) never does, :3138 12‘2 18'3 15'(1,
although it can involve other types of 19-24 9.7 5.1 1.5
forcible sexual assault. Because forci- 25-30 8.1 6.1 8.9
ble intercourse is considered to be a 4156 99 8.0 07

) ff 37-60 216 24.9 20.2
more serious offense than other forms 61 months or more 20.2 39.2 12.5

of forcible sexual assault, penalties for

rape are generally more severe than Upon release in 1994, percent with

time still remaining to be served

those for sexual assault. & months or less 2.8% 24% 29%
7-12 50 5.7 4.7
. . . 13-18 84 6.2 9.2
Consistent with the more serious 1924 128 93 142
nature of rape — | 2530 8.1 6.2 8.8
* on average a released rapist had a | 3;38 22;? 22;2 zg:g,
longer sentence (just over 11 years) | 61 months or mare 29.4 40.5 24.9
than a sexual assaulter (just under 7 |
yea rs) Total first releases 6,470 1,859 5.860

i Note: The 6,470 sex offenders were released in 13 States. Figures are based on first releases

| only. First releases include only those offenders leaving prison for the first time since beginning

1 their sentence. First releases exclude those who lefl prisan in 1994 but who had previousty been

i released under the same sentence and had returned to prison for violating the conditions of
release.
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Child molesters and sexual assaulters Table 4. Sentence length and time served for child molesters
. and statutory rapists released from prison in 1994
On average, child molesters were
released after serving nearly 3 years Child Slatutory
(33.7 months) of their nearly 7-year Characteristic molesters rapists
sentence (81.1 months) (table 4). Sentence length (in months)
Statutory rapists were released after Mean 811 mo 49.5 mo
serving a little over 2 years of their S E5.0 360
approximately 4-year sentence. Upon Time served (in months)
release, almost half of the child moles- mﬂm gg; mo f;-i mo
ters still had at least 3 years of their ) ’
sentence remaining to be served, Percent of sentence served 43.3% 52.8%
compared to 15% of statutory rapists. Upon release in 1994, percent
who had served —
6 months or less 8.7% 9.6%
7-12 12.6 204
13-18 208 18.2
19.24 10.1 14.3
25-30 7.2 86
31-36 11.2 7.0
37-60 19.7 134
61 months or more 12.8 86
Upon release in 1994, percent with
time still remaining to be served
6 months or less 2.5% 10.8%
7-12 54 17.4
13-18 10.2 26.9
19-24 16.1 13.4
25-30 79 8.5
31-36 89 85
37-60 249 9.2
81 months or more 241 56
Total first releases 3,104 317
Note. The 3,104 child molesters were released in 13 States; the 317 statutory rapists in 10
States. Because of overlapping definitions, all statutory rapists also appear under the ¢column
“child molesters.” Figures are based on first releases only. First releases include only those
offenders leaving prison for the first time since beginning their sentence. First releases exclude
these who left prison in 1994 but who had previously been released under the same sentence
and had returned lo prison for viotating the conditions of release.
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All sex offenders

Arrests and convictions for minor traffic
offenses, public drunkenness, and
other petty crimes are often not
entered into official criminal records.
Since official records formed the basis
for this study’s statistics on arrests and
convictions, these statistics understate
levels of contact with the justice
system. Statistics shown throughout
this report on arrests and convictions
pertain mostly to arrests and convic-
tions for felonies and serious
misdemeanors.

Statistics on prior arrests in this section
of the report do not include the impris-
onment cffense for which the sex
offender was in prison in 1994,

At the time the 9,691 male sex offend-
ers were arrested for the sex crime that
resulted in their imprisonment —

° 78.5% (7,607 of the 9,691 men) had
been arrested at least one earlier time
{table 5)

¢ half had 3 or more prior arrests
for some type of crime

° 58.4% (5,660 men) had at least one
prior criminal conviction

° 13.9% (1,347 men) had a prior
conviction for a violent sex offense

* 4.6% (446 men) had been convicted
for a sex crime against a child

> nearly a quarter had served time in a
State or Federal prison at least once
before for some type of crime.

All 9,691 were in prison in 1994
because they had been arrested and
convicted for a sex offense. For 71.5%
of the 9,691 men (6,929), that arrest
was their first ever for a viclent sex
crime. In other words, these 6,929 men
had no previous arrest for a sex
offense. For the remaining 28.5%
(2,762 men), that arrest was not their
first sex offense arrest. Some had
been arrested once before for a sex
crime and some two or more times
before.

To illustrate, one of the 9,691 sex
offenders in this study had his first
arrest for a sex crime in 1966, when he
was age 19; he was also arrested for
sex crimes in the 1970's and 1980's, in
three different States. The arrest for his

imprisonment offense was in 1982. In
the early part of 1983, 4 months after
his arrest, he was convicted of sexual
assault and began serving a 25-year
prison term. Eleven years later, in 1994
at age 47, he was released.

For 75% of the 9,691 sex offenders,
their 1994 release represents their first
release since being sentenced for their
sex offense. The remaining 25% had
previously served time under the same
sentence, had been released, had
violated one or mare conditions of their
parole and, consequently, were
returned to prison to continue serving
time still remaining on their sentence.

by type of sex offender

Table 5. Prior criminal record of sex offenders releasad from prison in 1994,

Sexual
Prior to the sex crime for which imprisoned All Rapists _ assaulters
Percent with at least 1 prior arrest for — ?
Any crime 78.5% 83.1% 76.3%
Any sex offense 28.5 28.7 284
Sex offense against a child 10,3 57 12.5
Prior arrests for any crime®
Mean 45 50 4.2
Median 3 3 2
Percent with at least 1 prior conviction for — °
Any crime 58.4% 62.9% 56.2%
Any sex offense 13.9 14.6 13.5
Sex offense against a child 4.6 34 5.2
Prlor convictions for any crime®
Mean 1.8 2.0 1.7
Median 1 1 1
Percent with prior prison sentence for any crime® 23.7% 28% 216%
Percent who waere first releases® 74.9% 66.9% 78.7%
Total released 9,691 3,115 6,576

“"Prior” does not include the arrest, conviclian, or

Note: The 9,691 sex offenders were released in 15 States.

the sex offenders were in prison in 1994. Persons with no prior arrest or prior convictions

prisan sentence that was the reason

were coded zero and were included in the calculations of mean and median priors. Calculation
of prior convictions excluded Ohio, and calculation of prior prison sentences excluded Ohio and
Virginia.

“Data on first releases are based on releases from 13 Statas. Firsl releases include only those
offenders leaving prison for the first time since beginning their sentence. First releases exclude
those who left prison in 1994 but who had previously been released under the same sentence
ang had relurned to prison far violating the conditions of release.
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Sex offenders compared lo
non-sex offenders

A total of 262,420 non-sex offenders
were released from Stale prisons in
1994 in the 15 States. Of the 262,420
non-sex offenders, 94% had at least 1
prior arrest and 82% had at least 1
prior conviclion (not in a table). Overall,
the 9,691 sex offenders had a shorter
criminat history than the 262,420
non-sex offenders. Before the arrest
that resulted in their prison sentence,
sex offenders had been arresled 4.5
times, on average. This prior arrest
record was about half that of non-sex
offenders (8.9 prior arrests). In
addition, among the 1994 prison
releases, 23.7% of the sex offenders
(2,297), compared to 44.3% of non-sex
offenders (116,252), had served prior
prison sentences.

Sex offenders were more likely to have
been arrested (28.5%) or convicted
(13.9%) for a sexual offense than
non-sex offenders (6.5% with a prior
arrest for a sex crime; 0.2% with a prior
conviction for a sex crime). The same
is true for child molesting — about 1

Table 6. Prior criminal record of child molesters and statutory rapists
released from prison in 1994

Child Statutory

Prior to the sex crime for which imprisoned molesters  rapists
Percent with at least 1 prior arrest for —*

Any crime 76.8% 80.6%

Any sex offense 290 384

Sex offense against a child 18.3 19.6
Prior arrests for any crime’
Mean 41 48
Median 2 3
Percent with at least 1 prior conviction for —°

Any crime 54.6% 64.6%

Any sex offense 19 21.2

Sex offense against a child 73 11.5
Prior convictions for any crime®
Mean 1.6 22
Median 1 1
Percent with prior prison sentence for any crime® 19.3% 23.4%
Percent who were first releases® 74.5% 73.7%

Total released 4,295 443

Note: The 4,295 child molesters were rcleased in 15 States; the 443 statutory rapists

in 11 States. Bacause of overiapping definitions, all statutory rapists also appear

under the column “child molesters.”

*Prior" does not include the arrest, conviction, or prison sentence lhat was the reason the sex
offenders were in prison in 1994. Persons with no prior arrest or prior convictions

were coded zero and were included in the calculations of mean and median priors. Calculation
of prior convictions excluded Ohio, and calculation of prior prison sentences excluded Ohio and
Virginia,

°Data on first releases are based on releases from 13 States. Firsl releases include only those
offenders leaving prison for the first time since beginning their sentence. First releases exclude
those who left prison in 1984 but who had previously been released under the same senlence

in 10 sex offenders had a prior arrest and had retumed to prison for violating the conditions of release.

for a sex offense against a child,
compared to about 1 in 100 non-sex
offenders.

Among those with three or more priors
was a man whose first arrest for child
molesting was in 1966, when he was
age 20. When released in 1994, he
was serving an 11-year sentence for
molesting a child under age 14. The
prior criminal record of this serial
pedophile spanned three decades, with
arrests for child molesting in the
1970's, the 1980's, and the 1990's.

Child molesters and sexual assaulters

The 4,295 child molesters had at least
1 arrest for child molesting (the arrest
that led to their imprisonment). For
3,509 {81.7%) of them, that arrest was
their first ever arrest for child molesting
(table 6). For the other 786 men
(18.3% of the 4,295), that was not their
first. Some had one prior arrest for a
sex offense against a child, some had
two, and others had three or more.

Rapists and sexual assaulters

For approximately 71% of the 3,115
rapists, the arrest for rape that resuited
in their imprisonment was their first for
a sex crime. The remaining 29% had
one or more prior sex ¢rime arrests.
Likewise, for sexual assaulters, the
sexual assault arrest that led to their
imprisonment was the first arrest for a
sex crime for 72% of the 6,576 sexual
assaulters. The remaining 28% had
been arrested at least once before for
some type of sex crime.
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This section measures recidivism four
ways:

° percent rearrested for any type of
crime

» percent reconvicted for any type of
crime

 percent returned to prison with a new
prison sentence for any type of crime

> percent returned to prison with or
without a new prison sentence.

“Percent rearrested” is calculated by
dividing “the number rearrested” by
“the number released from prison in
1994 "

“Percent reconvicted” is obtained by
dividing “the number reconvicted” by
“the number released from prison in
1994." (It is not calculated by dividing
“the number reconvicted” by “the
number rearrested.”)

“Percent returned to prison with a new
sentence” is calculated by dividing “the
number returned to prison with a new
sentence” by “the number reteased
from prison in 1994." (It is not calcu-
lated by dividing “the number returned
to prison with a new sentence” by “the
number reconvicted.”)

Except where stated otherwise, all four
recidivism measures —

° refer to the full 3-year period follow-
ing the prisoner's release in 1994

= include both “in-State™ and "out-of-
State" recidivism.

"In-State" recidivism refers to new
offenses committed within the State
that released the prisonerin 1994.
"Out-of-State" recidivism is any new
offenses in States other than the one
that released him in 1994.

Not all 4 of the recidivism measures
are based on data from 15 States —

o “Percent rearrested” is based on 15
States

o “Percent reconvicted” is based

on 14 of the 15 States participating
in the study

o “Percent returned to prison with a

new sentence” is based on 13 of
the 15 Stales

* “Percent returned to prison with or

without a new sentence” is based
on 9 of the 15.

Three of the four recidivism measures
were calculated from data on fewer
than 15 States because the information
needed to perform the calculations was
not available (or not readily available)
from each of the 15 participaling
States. Notes at the bottom of the
tables alert readers to such missing
data.

Four measures

All sex offenders

The 9,691 sex offenders in this study
were all released from prison in 1994,

Within the first 3 years following their
release —

* 43% (4,163 of the 9,691) were
rearrested for at least 1 new crime
(table 7)

° 24% (2,326 of the 9,691) were
reconvicted for any type of crime

° 11.2% (1,085 of the 9,691) were
returned to prison with another
sentence

* 38.6% (3,741 of the 9,691) were
returned to prison with or without
a new sentence.

For approximately three-fourths of the
4,163 men who were rearrested for
some new crime, their most serious
rearrest offense was a felony; for the
remaining fourth, the most serious was
a misdemeanor (not shown in table).

Of the 4,163 men rearrested for some
new offense, nearly 9 in 10 (87%) were
slill on parole when taken into custody
(not shown in table).

Table 7. Recidivism rate of sex offenders released from prison in 1994,
by recidivism measure and type of sex offender

Percent of released prisoners

Recidivism Sexual
| measurag All Rapists assauiters

Within 3 years following release:
Rearrested for any type of crime 43.0% 46.0% 41.5%
Reconvicted for any type of crime® 24.0% 27.3% 22.4%
Returned to prison with a new
sentence for any type of crime® 11.2% 12.6% 10.5%
Returned to prison wilh or
without a new sentence® 38.6% 43.6% 36.1%
Tolal released 9,691 3,115 6,576

from the calculalion of percent reconvicted.

Note: The 9,691 sex offenders were released in 15 States.
"Because of missing data, prisoners released in Ohio were excluded

"New prison senlence” includes new sentences to State or Federal prisons

but not to local jails. Because of missing data, prisoners released in Ohio and Virginia

were excluded from the calculation of percent returned 10 prison with a new sentence.

“"With or without a new sentence” includes prisoners with new sentences to State or

Federal prisons plus prisoners returned for technical violations. Because of missing data,
prisoners released in 6 States (Arizona, Delaware, Maryland, New Jersey, Ohio, and Virginia)
were excluded from the calculalion of percent returned to prison with or without a new sentence.
New York State custody records did not always distinguish prison returns from jail returns.
Consequently, some persons received in New York jails were probably mistakenly classified
as prison returns. Also, California with a relatively high return-to-prison rate affects the overall
rate of 38.6%. When California is excluded, the return-to-prison rate falls 1o 27.9%.
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The 2,326 reconvicled for a new crime
consisted of 1,672 (71.9%) whose
most serious conviction offense was a
felony, and 654 (28.1%) whose most
serious offense was a misdemeanor
{(not shown in table).

Of the 2,326 reconvicted for any new
crime after their release, 1,085 were
resentenced to prison, and the remain-
ing 1.241 were placed on probation or
ordered 1o pay a fine or sentenced ta
short-term confinement in a local jail.
The 1,241 not resentenced to prison
made up a little over half (53%) of the
total 2,326 reconvicted. One reason
why over half were not-resentenced

to prison was that the new conviction
offense for about 650 of the 2,326
newly convicted men (approximately
30%) was a misdemeanor rather than
a felony, and Siate laws usually do not
permit State prison sentences for
misdemeanors.

Altogether, 3,741 (38.6%) of the 9,691
released sex offenders were returned
to prison either because of a new
sentence or a technical violation. Of the
3,741, 2,656 (71%) were returned for a
technical violation, such as failing a
drug test, missing an appointment with
the parole officer, or being arrested for
another crime; and 1,085 were
returned with a new prison sentence.
The 2,656 consisted of 664 who were
reconvicted but not resentenced to
prison, plus 1,992 not reconvicted.

As previously explained, a total of
1,241 released sex offenders were
reconvicted but not resentenced to
prison for their new crime. The 1,241
included 664 (described immediately
above} who were returned to prison for
a technical viclation. The 664 were
54% of the 1,241, indicating that most
of those who were reconvicted but not
given a new prison sentence were,
nevertheless, retumned to prison.

Sex offenders compared to
non-sex offenders

The 15 States in this study released
272,111 prisoners altogether in 1994.
The 9,691 released sex offenders
made up 3.6% of that total. The
remaining 262,420 released prisoners
were non-sex offenders. Of the
262,420 non-sex offenders, 68%
{179,391 men and women out of the
262,420) were rearrested for a new
crime within 3 years (not shown in
table). The 43% overall rearrest rate of
the 9,691 released sex offenders
(4,163 out of 9,691) was low by
comparison.

Another difference was the rearrest
charge. The rearrest offense was a
felony for about 3 out of 4 (75%) of the
4,163 rearrested sex offenders (not
shown in table). By comparison, about
84% of the 179,391 non-sex offenders
were charged by police with a felony
(not shown in table).

Of the 4,163 sex offenders rearrested
for a new crime, nearly 9 in 10 (87%)
were on parole when taken into cus-
tody; of the 179,391 rearrested non-sex
offenders, also about 8 in 10 (85%)
were on parole {not shown in table).

There was a difference in recon-
victions. The reconviction rate for the
9,691 released sex offenders was

24 0%, compared to 47.8% for 262,420
non-sex offenders released in 1994
(not shown in table). The 2,326 sex
offenders reconvicted for any new
crime included 1,672 (71.9%) whose
most serious conviction offense was a
felony (not shown in table). Of the
262,420 non-sex offenders, 125,437
{47.8%) were recanvicted, which
included 94,078 {75.0%) whose most
serious reconviction offense was a
felony (not shown in table).

14 Recidivism of Sex Offenders Released from Prison in 1994
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Rapists and sexual assaulters’

Within the first 3 years following
release —

* 46.0% of the 3,115 rapists (1,432
men) and 41.5% of the 6,576 sexual
assaulters (2,731 men) were
rearrested for all types of crimes
(table 7)

° 27.3% of the 3,115 rapists (850 men)
were reconvicted, compared to 22.4%
of the 6,576 sexual assaulters (1,473
men) for all types of crimes

* 12.6% of the 3,115 rapists (392 men)
and 10.5% of the 6,576 sexual as-
saulters (690 men) were resentenced
to prison for their reconviction offense

° 43.6% of the 3,115 rapists (1,358
men} and 36.1% of the 6, 576 sexual
assauliters (2,374 men) were returned
to prison either because of a new
sentence or because of a technical
violation of their parole.

For approximately three-fourths of the
1,432 rapists who were rearrested for a
new crime, the crime was a felony; for
the remainder, the most serious was a
misdemeanor {not shown in table).

As indicated earlier, 2,731 sexual
assaulters were rearrested for a new
offense after their release, and for
about three-fourths, their most serious
rearrest offense was a felony; for the
remainder, the most serious crime was
a misdemeanor (not shown in table).

The 850 rapists reconvicted for any
new crime fncluded 617 (72.6%) whose
most serious reconviction offense was
a felony; the 1,473 reconvicted sexual
assaulters included 1,052 (71.4%) who
were reconvicted for a felony (not
shown in table).
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Child molesters and statutory rapists were resentenced to prison for their

new conviction offense

° 38% of the 4,295 child molesters and
46% of the 443 statutory rapists were
back in prison within 3 years as a result
of either a new prison sentence or a
technical violation of their parole.

Of the chiid molesters and statutory
rapists released from prison in 1994 —

* 1,893 of the 4,295 child molesters

(39.4%) and 221 of the 443 statutory

rapists (49.9%) were rearrested for a

new crime (not necessarily a new sex
crime) (table 8)

o 876 of the 4,295 child molesters

(20.4%) and 145 of the 443 statutory
rapists (32.7%) were reconvicted for
any type of crime

* 9% of the 4,295 child molesters and
13% of the 443 statutory rapists

The most serious coffense for three-
fourths of the 1,693 child molesters
who were rearrested was a felony, and
a misdemeanor for the remainder (not
shown in table). Following their release
in 1994, 221 statutory rapists were
rearrested for a new crime. The most
serious offense that approximately

Table 8. Recidivism rate of child molesters and statutory rapists
released from prison in 1994, by recidivism measure

Percent of released prisoners

Recidivism Child Statutory
measura moleslers rapists
Within 3 years following release:
Rearrested for any type of crime 39.4% 49.9%
Reconvicted for any type of crime? 20.4% 32.7%
Returned to prison with a new
sentence for any type of crime® 9.1% 13.2%
Returned to prison with or
without a new sentence® 38.2% 45.7%
Total released 4,295 443

Note: The 4,295 child molesters were released in 15 States; the 443 stalutory rapists

in 11 States. Because of overlapping definitions, all statutory rapists also appear under the
column “child molesters.,"

"Because of missing data, prisoners released in Ohio were excluded from the calculation of
percent reconvicted.

“"New prison sentence” includes new sentences to State or Federal prisons but not to local jails,
Because of missing data, prisoners released in Chio and Virginia were excluded from the calcu-
lation of percent returned 1o prison with a new sentence.

“With or without a new sentence” includes prisoners with new sentences to State or Federal
prisons plus prisoners returned for technical violations. Because of missing data. prisoners
released in 6 States {Arizona, Delaware, Maryland, New Jersey, Ohio, and Virginia) were
excluded from the calculation of percent returned to prison with or without 8 new sentence. New
York State cuslody records did not always distinguish prison returns from jail returns. Conse-
quently, some persons received in New Yor« jails were probably mistakenly classified as prison
returns. Also, California with a relatively high return-to-prisen rate affects the overall rate of
39.4%. When Califomia is excluded, the return-lo-prison rate falls lo 23.4%.

three-fourths were charged with was a
felony (not shown in table).

The 876 child molesters reconvicted for
any type of crime included 643 (73.4%)
whose most serious reconviction
offense was a felony; the 145 recon-
victed statutory rapists included 97
(66.7%) whose most serious was a
felony (not shown in table).
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Time to recidivism
All sex offenders

Within 6 months following their release,
16% of the 9,691 men were rearrested
for a new crime (not necessarily
another sex offense) (table 9). Within

1 year, altogether 24.2% were
rearrested. Within 2 years the cumula-
tive total reached 35.5%. By the end of
the 3-year followup period, 43% (4,163
of the 9,691) were rearrested for some
type of crime.

These statistics indicate that most
recidivism within the first 3 years
following release occurred in the first
year (56%, since 24.2% / 43% = 56%).

While the bulk of rearrests occurred in
the first year, that period did not
account for the bulk of reconvictions or
reimprisonments. This is largely
because a sizable number of those
rearrested in the first year were not
reconvicted and reimprisoned until
sometime in the second year, due to
the additional time needed to
prosecute, convict, and sentence a
criminal defendant. For example, by
the end of the first year, 8.6% of the
9,691 released sex offenders were
reconvicted, and by the end of the third
year, a cumulative total of 24% were
reconvicted, indicating that the first
year accounted for a relatively small
percentage of all the reconvictions in
the 3 years (36%, since 8.6% /24% =
36%).

Rapists and sexual assaulters

Forty-six percent of released rapists
were rearrested within 3 years, and
over half of those rearrests (56%)

46.0% = 56%). Similarly, 41.5% of
released sexuai assaulters were rear-
rested within the first 3 years following
their 1994 release, and over half of
those rearrests (56%) occurred in the

occurred in the first year (since 25.8% / first year (since 23.4% / 41.5% = 56%).

Table 9. Recidivism rate of sex offenders released from prison in 1994, by type
of recidivism measure, type of sex offender, and time after release
Cumulative percent of sex offenders released from prison in 1994

Time after Sexual
1994 release All Rapists assaulters
Rearrested for any type
of crime within —

6 months 16.0% 16.3% 15.8%

1 year 242 25.8 234

2 years 358 38.6 340

3 years 43.0 46.0 415
Reconvicted for any type
of crime within —°

6 months 3.6% 4.3% 3.3%

1 year 8.6 10.0 8.0

2 years 172 19.9 159

3 years 24.0 273 224
Returned to prison with a new
sentence for any type of crime within —°

6 months 1.8% 1.9% 1.8%

1 year 4.0 4.1 39

2 years 8.0 9.0 7.5

3 years 1.2 12.6 10.5

Total released 9,691 3,115 6,576
Note: The 9,691 sex offenders were released in 15 States.
“Because of missing dala, prisoners released in Ohio were excluded from the
calculation of percent reconvicted.
**New senience” includes new sentences 1o State or Federal prisons but not to local jails.
Because of missing data, prisoners released in Ohio and Virginia were excluded
from the calculation of percentage returmed to prison with a new sentence.
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Purchased from re:SearchiL

A157
C 454



9/9/2020 9.33 AM Imaged

Table 10, Recidivism rate of child molesters and statutory rapists released
from prison in 1994, by type of recidivism measure and time after release

Cumulative percent of sex offenders

released from prison in 1894

Time after Child Statutory
1994 release molesters rapists
Rearrested for any type
of crime within —
6 months 16.0% 18.5%
1 year 22.9 298
2 years 32.9 424
3years 384 499
Reconvicted for any type
of crime within —°
6 months 3.0% 4.5%
1 year 7.1 136
2 years 14.5 244
3 years 204 327

Returned to prison with a new

sentence for any type of crime within —

6 months 1.5%
1 year 3.1
2 years 6.5
3 years 9.1
Total released 4,295

0.9%

4.0

93
13.2

443

Note: The 4,295 child molesters were released in 15 States;

the 443 statutory rapists in 11 States. Because of overiapping

definitions, gl statutory rapists alsoc appear under the column “child molesters.”
°Because of missing data, prisoners released in Ohio were

excluded from the calculation of percent reconvicted.

*New sentence” includes new sentences to State or Federal prisons

but not to local jails. Because of missing data, prisoners released in Ohio

and Virginia were excluded from the calculation of percentage retumed to prison

with a new sentence.
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Child molesters and statutory rapists

Of the 4,295 released child molesters,
1,693 (39.4%) were rearrested during
the 3-year followup period (table 10).
The majority of those charged {approxi-
mately 982 of the 1,693, or 58%) were
charged in the first 12 months. While
49.9% of released statutory rapists
were rearrested within 3 years, nearly
three-fifths of those rearrests occurred
within the first year following release
(29.8% / 49.9% = 60%).
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Table 11. Rearrest rate of sex offenders released from prison in 1994, Table 12. Rearrest rate of child
by type of sex offender and demographic characteristics of released prisoners molesters and statutory rapists
released from prison in 1994,
Percent rearrested for any type of crime within 3 years by demographic characteristics
Prisoner Sexual of released prisoners
characteristic All Rapists assaulters
Race Percent rearrested for any
f cri ithi
White 36.7% 39.1% 35.8% . lype of crime within 3 years
Black 56.1 55.0 570 Prisoner Child Statutory
Other 404 38.5 41:7 characteristic molesters rapists
Race
Hispanic origin White 36.2% 46.0%
Hispanic 42.2% 47.7% 39.6% Black 517 61.5
Non-Hispanic 459 50.2 44.3 Other 378 55.6
Age at release Hispanic origin
18-24 59.8% 58.6% 60.2% Hispanic 37.1% 56.9%
26-29 54.2 53.8 54.3 Non-Hispanic 419 438
30-34 48.8 52.6 46.7 Age at relense
35-39 414 46.1 38.9 18.24 596% 70.0%
40-44 347 412 31.6 25.99 514 554
45 or older 235 23.0 237 30-34 265 477
Tolal released 9,691 3,115 6,576 35-39 38.0 37.9
- - —— 40-44 280 444
Note: The 9,691 sex offenders were released in 15 States. Dala identifying race were reporied for 45 or older 23.8 238
98.5%, Hispanic ongin for 82.5%; age for virtually 100%. ’
Total released 4,295 443
Demographic characteristics Hispanic origin Among released sex Note: The 4,295 child molesters were
offenders, non-Hispanics (45.9%) were | released in 15 States; the 443 statutory
All sex offenders more likely than Hispanics (42.2%) to 532'?;&3@?& gf/'?’ ;ﬂ:;;:‘)i’::“gﬁ‘;‘fbr
P .20,
. have a new arrest within the 3-year 82.5%: age for virtually 100%.
Race Black men (56.1%) released in  followup period.

1994 were more likely than white men
(36.7%) to be rearrested for a new
crime (not limited to just a new sex
crime) within the first 3 years following
their release (table 11).

Age The younger the prisoner when
released, the higher the rate of recidi-
vism. For example, of all the sex
offenders under age 25 at the time of
discharge from prison, 59.8% were

I Table 13. Rearrest rate of sex offenders released fram prison in 1994,

by type of sex offender and time served before release

Percent rearrested lor any lype
of crime within 3 years

rearrested for some type of crime
within 3 years, or more than double the
23.5% of those age 45 or older.

Rapists and sexual assaulters

Race Among releasees whose impris-
onment offense was sexual assault,
57% of black men and 35.8% of white
men were rearrested for all types of
crimes. A higher rearrest rate for

Time served in prison Sexval blacks was also found among released

before 1994 release Al Rapists _ assaulters rapists.

6 months or less a5.7% 48.3% 45.0% . . L

7-12 42,1 32.1 434 Hispanic origin Among released

13-18 38.9 376 39.2 rapists, non-Hispanics (50.2%) were

19-24 46.7 51.1 45.9 more likely than Hispanics (47.7%) to

g oy 429 s be rearrested within the 3-year foliowup

31-36 35.7 426 33.7 .

37-60 38.9 432 36.7 period. The same was lrue among

61 months or more 399 434 35.5 released prisoners whose imprison-
Total first releases 6,470 1,859 5.860 ent ofense was sexual assaull

Note: The 6,470 sex offenders were released in 13 States. Figures are based on first releases
only. First releases include only those offenders leaving prison for the first time since beginning
their sentlence. First releases exclude those who teft prison in 1994 but who had previously
been released under the same senlence and had retumed to prison for violating the conditions
of release.

Age For both rapists and sexual
assaulters, younger releasees had
higher rearrest raies than older
releasees.
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Child molesters and statutory rapists

Race The rearrest rate among
released child molesters was 51.7% for
black men and 36.2% for white men
(table 12). Among statutory rapists,
black men (61.5%) had a higher
rearrest rate than white men (46.0%).

Hispanic origin Among released
prisoners whose imprisonment offense
was statutory rape, Hispanics (56.9%)
were more likely than non-Hispanics
(48.8%) to be rearrested within the
3-year followup period. The opposite
was true of child molesters, as Hispan-
ics had a lower rearrest rate (37.1%)
than non-Hispanics (41.9%).

Age The younger the sex offender was
when released, the higher was his like-
lihcod of being rearrested. For exam-
ple, the rearrest percent for statutory
rapists younger than 25 was higher
(70.0%) than the rearrest percent for
statutory rapists ages 25 to 30 (56.4%).
The same was true among chiid
molesters.

Time served before 1994 release
All sex offenders

Sex offenders who served the shortest
amount of time in prison before being
released (6 months or less) had a
higher rearrest rate (45.7%) than those
who served the longest (over 5 years,
39.9% rate) (table 13). Similarly,
prisoners who served 6 months or less
had a higher rearrest rate (45.7%) than
those who served 7 months to 1 year
(42.1%}. However, other comparisons
did not indicate a connection between
serving more time and lower
recidivism. For example, among sex
offenders who served 1 to 1% years in
prison before being released, 38.9%
were rearrested for all types of crimes,
compared to 46.7% of sex offenders
who served a bit longer — 1% to 2
years. Similarly, released prisoners

Purchased from re:SearchlL

Table 14. Rearrest rate of child molesters

from prison in 1994, by time served before being released

Percent rearrested for any
type of crime within 3 years

and statutory rapists released

Time served in prison  Child Statutory
before 1994 release molesters  rapisls
& months or less 42 9% 56.7%
7-12 39.7 453
13-18 345 43.9
19-24 455 489
25-30 384 259
31-36 27.2 591
37-60 315 214
61 months or more 29.9 333
Total first releases 3,104 317

Note: The 3.104 child molesters were released in

States. Because of overlapping definitions, all statulory rapists also appear under the column
“child molesters.” Figures are based on first releases only, First releases include only those
offenders leaving prison for the first time since beginning their sentence. First releases exclude
thosa who left prison in 1994 but who had previously been released under the same sentence
and had retumed to prison for violating the conditions of release.

13 States; the 317 statutory rapists in 10

who served between 3 and 5 years in
prison had a higher rate of rearrest
(38.9%) than released prisoners who
served 2% to 3 years (35.7%).
Because of these mixed results, and
others illustrated below, the data do not
warrant any general conclusion about
an association between the level of
recidivism and the amount of time
served.

Rapists and sexual assaullers

Among sexual assaulters who served
no more than 6 months, 45.0% were
rearrested for all types of crimes.
Those who served a little longer —
from about 6 months to 1 year — had
a lower rearrest rate, 43.1%. Those
released after serving even more time
— 1to 1%z years — had an even lower
rate, 39.2%. However, there are
numerous instances where serving
more time was not linked to lower
recidivism. For example, rapists
released after about 1 to 1%z years in
prison had a 37.6% rearrest rate, while
those imprisoned a little longer — from
about 1% to 2 years — had a higher
rate, 51.1%.

Child molesters and statutory rapists

Among released statutory rapists and
child molesters, the results continued
to be mixed regarding an association
between the rate of recidivism and the
amount of time served (table 14). For
example, child molesters released after
serving about 2 to 22 years had a
higher rate of rearrest for all types of
crimes {39.4%) than those who served
somewhat longer — about 2%z to 3
years (27.2%). However, the rearrest
rate rose (31.5%) among molesters
who served more time — 3 {o 5 years.
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for some type of crime prior to their

Table 15. Rearrast rate of sex offenders released from prison in 1994,

by type of sex offender and prior arrest for any type of crime release from prison in 1994, and 16.9%

(526 rapists) had just 1 prior arrest, the
Sexual arrest for the sex crime that resulted in

Arrest prior o 1994 release All Rapists assaulters their being in prison in 1994. The

Percent rearrested for any type mutltiple prior arrests for the 2,589

of crime within 3 years rapists included the arrest for their

Total 43.0%  46.0% 41.5% imprisonment offense plus at least 1

other arrest for any type of crime. The

The arrest responsible for their . .
being in prisonpin 1994 was —* 2,589 with more than 1 prior arrest had

a rearrest rate (49.6%) nearly double

Their first arrest for any type of crime 248 28.3 236 that of the 526 with just 1 prior (28.3%).

Not their first arrest for any type of crime 479 49.6 471
Percent of released prisoners

Total 100% 100% 100%
The arrest responsible for their Of the 4,295 child molesters, 76:8%
being in prison in 1994 was —* (3,299 men) had more than 1 prior
arrest (table 16). These 3,299 child

Child molesters and statulory rapists

Their first arrest for any type of crime 215 16.9 237

Not their first arrest for any type of crime 78.5 83.1 76.3 molesters had a rearrest rate (44.3%)
Totel relansed 9.691 3115 6576 nearly double the 23.3% rate of the
otal release ' ‘ ' 996 molesters with just 1 prior arrest
Nole: The 8,691 sex offenders were released in 15 States. (996 is 23.2% of 4,295). The 357 statu-
By cglaﬁn;irt‘ion, all sex oﬁend:ars had at Ileafst 1tharirest _prior o l_helr _rel1eg§2: tory rapists with more than 1 prior
| nameily, tne Sex Crime afres I'GSpOﬂSIb e for their being in prison in . arrest (357 is 806% of 443) had a
Prior arrest for any type of crime Rapists and sexual assaulters rearrest rate (55.7%) more than double
the 25.6% rate of the 86 statutory
All sex offenders Of the 3,115 released rapists, 83.1% r?g"zg with 1 prior arrest (86 is 19.4%
o .

(2,588 rapists) had more than 1 arrest
For 2,084 sex offenders (21.5% of the

9,691 total), their only arrest prior to Table 16. Rearrest rate of child molesters and statutory rapists released
being released in 1994 was the arrest from prison in 1994, by prior arrest for any type of crime
for their imprisonment offense (a sex
offense) (table 15). Among these 2,084 ‘ Child Statutory
released sex offenders with just 1 prior Arrest prior 1o 1994 release molesters rapists
arrest, 24.8% were rearrested for a Percent rearvested for any type
new crime (not necessarily a new sex of crime within 3 years
crime). For the remaining 7,607 (78.5% Total 39.4% 49.9%
of 9,691), their prior record showe.d an | The arrest responsible for their
arrest for the sex offense responsible being in ptison in 1994 was —*
for their current imprisonment plus at Their first arrest for any type of crime 23.3 25.6
least 1 eartier arrest for some type of Not their first arrest for any type of crime 443 55.7
crime. Of these 7,607 prisoners, 47.9% | Percent of released prisoners
were rearrfasted. or abouf double the Total 100% 100%
rate of their counterparts with 1 prior n t e
0 e arresl responsible for
arrest (24.8%). their being in prison in 1994 was —*
Their first arrest for any type of crime 23.2 19.4
Not their first arrest for any type of crime  76.8 80.6
Totat released 4,295 443
Note: The 4,295 child molesters were released in 15 Stales; the 443 statulory rapisis
in 11 Slates. Because of overiapping definitions, all statutory rapists also appear
under the column "child molesters.”
! “By definition, all sex offenders had at least 1 arrest prior lo their release:
| hamely, the sex crime arrest responsible for their being in prison in 1994,
20 Recidivism of Sex Offenders Released from Prison in 1994 Al61
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Number of prior arrests
for any type of crime

Stalistics on prior arrests in this section
of the report do include the imprison-
ment offense of the released sex
offender.

All sex offenders

The number of limes a prisoner was
arrested in the past was a relatively
good predictor of whether that prisoner
would continue his criminality after re-
lease (table 17). Prisoners with just one
prior arrest for any type of crime had a
24.8% rearrest rate for all types of
crimes. With two priors, the percent-
age rearrested rose to 31.9%. With
three, it increased to 36.9%. With four,
it went up 1o 42.6%. With additional
priars, there were further increases,
ullimately reaching a rearrest rate of
67.0% for released prisoners with the
longest criminal record (more than 15
prior arrests).

Rapists and sexual assaulters

Both rapists and sexual assaulters
followed the pattern described immedi-
ately above: the more prior arrests they
had, the more likely they were to have
a new arrest for some type of crime
after their release in 1994.

Purchased from re:SearchlL

Table 17. Rearrest rate of sex offenders released from prison in 1994,
by type of sex offender and number of prior arrests for any type of crime

Number of adult arrests Sexual
prior to 1994 release* All Rapists assaulters
Percent rearrested for any type
of crime within 3 years
1 prior arrest for any lype of crime  24.8% 28.3% 23.6%
2 31.9 36.4 299
3 36.9 36.3 371
4 42.6 472 40.4
S 50.5 48.6 51.6
6 49.7 473 50.9
7-10 59.0 59.6 58.6
11-15 65.1 63.7 €6.0
16 or more 67.0 86.1 67.5
Percent of released prisoners
All sex offenders 100% 100% 100%
1 prior arrest for any type of crime 21,5 16.9 237
2 16.0 15.2 16.3
3 11.9 121 1.8
4 9.0 9.2 8.9
5 7.2 8.0 6.8
6 6.3 6.6 6.1
7-10 14.4 15.8 13.8
11-15 7.9 8.9 74
16 or more 5.8 7.2 52
Total released 9,691 3,115 6,576

Note: The 9,691 sex offenders were released in 15 States.

*By definition, all sex offenders had at least 1 arrest priar to their release: namely, the arrest
responsible for their being in prison in 1994, In this table, that arrest is counted as 1 prior arrest.

Recidivism of Sex Offenders Released from FshO@ 1994 21

C 459



97972020 9:33 AM Imaged

Child molesters and statutory rapists

Among released prisoners with the
smallest number of prior arrests (1
prior arrest), 23.3% of child molesters
and 25.6% of statutory rapists were
rearrested for all types of crimes within
3 years (table 18). Rearrest rates
generally rose with each increase in the
number of prior arrests. Among
released prisoners with the largest
number of prior arrests (more than 15),
62.0% of child molesters and 76.2% of
statutory rapisis had at least 1 new
arrest after being released in 1994,

State where rearrested for any
type of crime

The State where the rearrest occurred
was not always the State that released
the prisoner. In some cases, the
released sex offender left the State
where he was imprisoned and was
rearrested for a new crime in a different
State. For example, a sex offender
released from prison in California may
have traveled 1o Nevada, where he was
arrested for committing another crime.

Sex offenders

A total of 4,163 sex offenders were
rearrested for some type of new crime
after their 1994 release. Of the 4,163
arrests, 16.0% —or 1in 6 — were
outside the State where the prisoner
was released (table 19). The rest
(84.0%) were made in the State that
released them.

Sex offenders compared
to non-sex offenders

The 15 States in this study released
262,420 non-sex offenders in 1994, of
whom 179,391 were rearrested for a
new crime within 3 years (not shown in
table). Of the 179,391 arrests for any
type of crime, 11.2%, or 20,092 arrests,
were arrests that occurred outside the
State that released them.

22 Recidivism of Sex Offenders Released from Prison in 1994
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Table 18. Rearrest rate of child molesters and statutory rapists refeased
from prison in 1994, by number of prior arrests for any type of crime
Number of adult arrests Child Statutory
prior 1o 1894 release* moleslers  rapisls
Percent rearrested for any type
of crime within 3 years
1 prior arrest for any type of crime 23.3% 25.6%
2 28.0 293
3 324 469
4 39.2 a41.0
S 474 60.6
6 50.2 538
7-10 58.1 65.1
11-16 62.9 81.3
16 or more 62.0 76.2
Percent of released prisoners

All sex offenders 100% 100%
1 prior arrest for any type of crime 232 19.4

17.2 131

3 121 11
4 85 8.8
5 7.0 7.4
6 6.4 5.9
7-10 13.6 18.7
11-15 7.3 10.8
16 or more 48 47

Total released 4,295 443
Note: The 4,295 child molesters were released in 15 States; the 443 statutory rapists in 11
States. Because of cverlapping definitions, all statutory rapists also appear under the column
“child molesters.”
*By definition, all sex offenders had at least one arrest prior to their release: namely, the arrest
responsible for their being in prison in 1994. In this table, that arrest is counted as 1 prior arrest.

Rearrested sex offenders had a higher
percentage: 1 in 6 of their rearrests for
any type of crime were in a State other
than the one that released them.

were rearrested for any new crime
(table 19). For 17.4% of the 1,432
rearrested rapists, and 15.2% of the
2,731 rearrested sexual assaulters, the
place where the arrest occurred was in
a different State than the one that
released them.

Rapists and sexual assaulters

Following their 1994 release, 1,432
rapists and 2,731 sexual assaulters

Table 19. Where sex offenders were rearrested for any new crime folowing
release from prison in 1994, by type of sex offender

Percent of rearrested prisoners

State where rearrested Sexual
within 3 years All Rapists assaulters
Total 100% 100% 100%
Same Stale where released 84.0 82.6 848
Another State 16.0 174 15.2
Total rearrested for any new crime 4,163 1,432 2,731

Note: The 4,163 rearrested sex offencers were released in 15 States,
but table percentages are based on 14 Stales.
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Child molesters and statutory rapists Table 20. Where child molesters and statutory rapists were rearrested
. for any new crime following release from prison in 1994

Out of the 4,285 child molesters, 1,693

were rearrested for any new crime after Percent of reamested prisoners
being released from prison in 1994 State where reamested Child Statutory
(table 20). The 1,693 recidivists within 3 years malesters rfapists
consjsted of 84.8% whose new arrest Total 100% 100%
:;_I]as 'qnﬂ}%;z mae (?tﬁéeztg;a:v::;eased Same State where released 84.8 834
em! I, n L /o 39 ' Another State 15.2 16.6
alleged violation occurred in a different
State Total rearrested for any new crime 1,693 221

. Note: The 1,693 rearrested child molesters were released in 15 States,

About half of all statutory rapists were bul table percentages are based on 14 Slates. The 221 reaested statutory rapists
not rearrested for any type of crime were released in 11 Stales, but table percentages are based on 10 States.

after their release. Of the 221 who

were, 16.6% were rearrested outside

the State where they were released.
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Rearrest and reconviction for a new sex crime

Rearrest and reconviction
All sex offenders

Based on official arrest records, 517 of
the 9,691 released sex offenders
(5.3%) were rearrested for a new sex
crime within the first 3 years following
their release (table 21). The new sex
crimes for which these 517 men were
arrested were forcible rapes and sexual
assaults. For virtually alf of the 517, the
most serious sex crime for which they
were rearrested was a felony. Their
victims were children and adults. The
study cannot say what percentage
were children and what percentage
were adults because arrest files did not
record the victim's age.

Of the total 9,691 released sex, 3.5%
(339 of the 9,691) were reconvicted for
a sex crime (a forcible rape or a sexual
assault) within 3 years.

Sex offenders compared
to non-sex offenders

The 15 States in this study released a
total of 272,111 prisoners in 1994. The
9,691 released sex offenders made up
iess than 4% of that total. Of the
remaining 262,420 non-sex offenders,
3.328 (1.3%) were rearrested for a new
sex crime within 3 years (not shown in
table). By comparison, the 5.3%
rearrest rate for the 9,691 released sex
offenders was 4 times higher.

Assuming that the 517 sex offenders
who were rearrested for another sex
crime each victimized no more than
one victim, the number of sex crimes
they commiitted after their prison
release totaled 517. Assuming that the
3,328 non-sex offenders rearrested for
a sex crime after their release also
victimized one victim each, the number
of sex crimes they committed was
3,328. The combined.total number of
sex crimes is 3,845 (517 plus 3,328 =
3,845). Released sex offenders
accounted for 13% and released
non-sex offenders accounted for 87%
of the 3,845 sex crimes committed by

all the prisoners released in 1994
(617173,845 = 13% and 3,328 / 3,845
= 87%).

Rapists and sexual assaulters

Of the 3,115 rapists, 5.0% (155 men)
had a new arrest for a sex crime (either
a sexual assault or another forcible
rape) after being released. Of the 6,576
released sexual assaulters, 5.5% (362
men) were rearrested for a new sex
crime (either a forcible rape or another
sexual assault).

A total of 100 released rapists were
reconvicted for a sex crime. The 100
men were 3.2% of the 3,115 rapists
released in 1994. Among the 6,576
released sexual assaulters, 3.7% (243
men) were raconvicted for a sex crime.

Child molesters and statutory rapists

After their release, 5.1% (221 men) of
the child molesters and 5.0% (22 men)
of the statutory rapists were rearrested-
for a new sex crime (table 22). Not all
of the new sex crimes were against
children. The new sex crimes were
forcible rapes and various types of
sexual assaults.

Following their release, 3.5% (150
men) of the 4,295 released chiid
molesters were convicted for a new
sex crime against a child or an adult.
The sex crime reconviction rate for the
443 statutory rapists was 3.6% (16
reconvicted men).

Table 21. Of sex offenders released from prison in 1994, percent rearrested
and percent reconvicted for any new sex crime, by type of sex offender

Sexual
All__ Rapists  assaulters
Percent rearrested for any new
sex crime within 3 years 5.3% 5.0% 5.5%
Percent reconvicted for any new
sex ¢rime within 3 years* 3.5% 3.2% 3.7%
Total released 9,691 3,115 6.576

"other type of release.”

Note: The 9,691 sex offenders were released in 15 States.

‘Because of missing data, prisoners raleased in Ohio were excluded from
the calculation of percent reconvicted. Due to data quality concerns,
calculation of percent reconvicted excluded Texas prisoners classified as

Table 22. Of child molesters and statutory rapists released from prison in 1994,
percent rearrested and percent reconvicted for any new sex crime

Child Statulory
molesters  rapists
Percent rearrested for any new
sex crime within 3 years 5.1% 5.0%
Percent reconvicted for any new
sex crime within 3 years® 3.5% 3.6%
Total released 4,295 443

*child molesters.”

Nole: The 4,285 child molesters were released in 15 Slates; the 443 statutory rapists in 11
States. Because of overlapping definitions, all statutory rapists also appear under the column

*Because of missing data, prisaners released in Ohio were excluded from the calculation
of percent reconvicted. Due to data quality concerns, calculation of percent reconvicted
excluded Texas prisoners classified as "other type of release.”

24 Recidivisin of Sex Offenders Released from Prison in 1394
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Time to rearrest Child molesters and statutory rapists
For child molesters and statutory
rapists, the first year following their
release was the period when the
largest number of recidivists were
rearrested. Similar to rapists and
sexual assaulters, about 40% of the
arrests for new sex crimes committed
by child molesters and statutory rapists

All sex offenders

Within 6 months following their release,
1.4% of the 9,691 men were rearrested
for a new sex crime (tabie 23). Within 1
year the cumulative total grew to 2.1%
rearrested. By the end of the 3-year
followup period, altogether 5.3% had
been rearrested for another sex crime.
The first year was the period when
40% of the new sex crimes were
committed (since 2.1% / 5.3% = 40%).

Demographic characteristics

All sex offenders
Rapists and sexual assaulters
Race Among sex offenders released
from prison in 1994, black men (5.6%)
and white men (5.3%) were about
equally likely to be rearrested for
another sex crime (1able 25).

The first year following release
accounted for 40% of the new sex
crimes committed by both released
rapists (since 2.0% / 5.0% = 40%) and
released sexual assaulters (since 2.2%
15.5% = 40%).

occurred during the first year (table 24).

Hispanic origin Among released sex
offenders, non-Hispanics were more
likely to be rearrested for a new sex
offense (6.4%) than Hispanics (4.1%).
One reason for the lower rearrest rate
for Hispanics may be that some were
deported immediately following their
release.

Age Recidivism studies typically find
that, the older the prisoner when
released, the lower the rate of recidi-
vism. Results reported here on re-
leased sex offenders did not follow the
familiar pattern. While the lowest rate
of rearrest for a sex crime (3.3%) did
belong to the oldest sex offenders
(those age 45 or older), other compari-
sons between older and younger
prisoners did not consistently show
older prisoners’ having the lower
rearrest rate.

Tabie 23. Of sex offenders released from prison in 1994, percent rearrested
for any new sex crime, by type of sex offender and time after release

Cumulative percent rearrested for any
new sex crime within specified time

Time after Sexval

1994 release All Rapists assaulters

8 months 1.4% 1.3% 1.4%

1 year 24 20 22

2 years 39 3.7 4.1

3 years 53 5.0 55
Total released 9,691 3,115 6,576

Note: The 9,691 sex offenders were released in 15 States.

Table 24. Of child molesters and statutory rapists released from prison in 1994,
percent rearrested for any new sex crime, by time after release

Cumulative percent rearrested for any
new sex crime within specifisd time

Time after Child Statutory

1994 release molesters rapists

6 manths 1.3% 1.4%

1 year 22 20

2 years’ 3.9 32

3 years 5.1 5.0
Total released 4,295 443

Note: The 4,295 child molesters were released in 15 States;
the 443 statulory rapists in 11 States. Because of overlapping definitions,
all statutory rapists also appear under the column “child molesters.”

Table 25. Of sex offenders released
from prison in 1994, percent
rearrested for any new sex crime,
by demographic characteristics

of released prisoners

Parcent of released sex
offenders roarrested for

Prisoner any new $ax crime within
characteristic 3 years
Total released 53%
Race
White 5.3%
Black 56
Other 4.4
Hispanic origin
Hispanic 4.1%
Non-Hispanic 6.4
Age at relecase
18-24 6.1%
25-29 5.5
30-34 5.8
35-39 6.1
40-44 5.6
45 or older 3.3
Total released 9,691

Note: The 9,691 sex offenders were released
in 15 States. Data identilying race were
reported for 98.5% of 9,691 released sex
offenders; Hispanic origin for 82.5%, age

for virtually 100%.
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Time served before 1994 release
All sex offenders

The study compared recidivism rates
among prisoners who served different
lengths of time before being released
from prison in 1994. No clear associa-
tion was found hetween how long they
were in prison and their recidivism rate
(table 26). For example, those sex
offenders who served from 7 to 12
months were rearrested for a new sex
crime at a higher rate (5.2%) than
those who served slightly less lime
(3.8%), which seemed to suggest that
serving more time raised the recidivism
rate. But other comparisons suggested
the opposite. Compared to men who
were confined for 7 to 12 months (5.2%
rearrest rate), those who served more
time (13 to 18 months) were less likely
to be rearrested for any new sex crime
(4.1%).

Prior arrest for any type of crime
All sex offenders

Of the 9,691 released sex offenders,
21.5% (2,084 of the 9,691) had only 1
arrest in their criminal record up to the
time they were released (lable 27).
That one arrest was the arrest for the
sex crime that resulted in a prison
term. The remaining 78.5% (7,607
men) had the arrest for their imprison-
ment offense in their record, and they
also had at least 1 earlier arrest for
some type of crime. For example,

some had an earlier arrest for theft or a

drug offense. Most of them did not
have an earlier arrest for a sex crime.

Compared to the 2,084 sex offenders

with the 1 arrest in their criminal record,

the 7,607 with a longer prior arrest
record were more likely to be

rearrested for another sex crime
(5.9% compared to 3.3%).

Rapists and sexual assaulters

Of the 3,115 released rapists, the
majority (83.1% of the 3,115, or 2,589
men) had more than 1 arrest (for any
type of crime) prior to release from
prison in 1994, Of these 2,589 released
rapists, 5.4% (140) had a new arrest
for a sex crime. The rate was lower
{3.0%) for the 526 released rapists
with no prior arrest.

Resuits for sexual assaulters followed
the same pattern: the 5,017 sexual
assaulters with more than 1 prior arrest
(76.3% of 6,576 is 5,017) were more
likely to be rearrested for a new sex
crime (6.2%) than the 1,559 with just
the 1 prior arrest (23.7% of 6,576 is
1,559).

Table 26. Of sex offenders released
from prison in 1994, percent
rearrested for any new sex crime,

by time served before being released

Percent of released
sox offenders
rearcasted for

any new sex crime
wilhin 3 years

Time served in prison
before 1994 release

6 months or less 3.8%
7-12 5.2
13-18 4.1
19-24 6.4
25-30 5.2
31.36 33
37-80 5.2
81 months or more 49
Total first releases 6,470

Note: The 6,470 sex offenders were released
in 13 Stales. Figures are based on first
releases anly. First releases include only
those offenders leaving prison for the first
time since beginning their sentence. First
releases exclude those who left prison in
1994 but who had previously been released
under the same sentence and had retumed
to prison for violating the conditions of
rolease.

Table 27. Of sex offenders released from prison in 1994,
percent rearrested for any new sex crime, by type of sex offender
and prior arrest for any type of crime
Sexual
Arrest prior to 1994 release All Rapists assaulters
Percent rearrested for any
new sex crime within 3 years
Total 5.3% 5.0% 5.5%
The arrest responsible for their being
in prison in 1994 was —*
Their first arrest for any type of crime 33 30 34
Not their first arrest for any type of crime 59 54 6.2
Percent of released prisoners
Total 100% 100% 100%
The arrest responsible for their being
in prison in 1994 was —*
Their first arrest for any type of crime 215 16.9 237
Not their first arrest for any type of crime 785 83.1 76.3
Total released 9,691 3,115 6.576
Nota: The 9,691 sex offenders were released in 15 States.
*By definition, all sex offenders had at least 1 arrest prior lo their release: namely,
the arrest responsible for their being in prison in 1994, "First arrest for any type
of crime” pertains exclusively to those releasad prisoners whose first amest was
the sex offense arrest responsible for their being in prison in 1994,
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Child molesters and statutory rapists

Released child molesters with more
than one prior arrest were more likely
than those with only one arrest in their
criminal record to be rearrested for a
new sex crime (5.7% compared to
3.2%) (table 28). The same was true
of statutory rapists (5.3% compared
to 3.5%).

Number of prior arrests
for any type of crime

All sex offenders

The more arrests (for any type of
crime) the sex offender had in his
criminal record, the more likely he was
to be rearrested for another sex crime
after his release from prison (table 29).
Sex offenders with one prior arrest (the
arrest for the sex crime for which they
had been imprisoned) had the lowest
rate, about 3%; those with 2 or 3 prior
arrests for some type of crime, 4%:

4 to 6 prior arrests, 6%,; 7 to 10 prior
arrests, 7%; and 11 to 15 prior

arrests, 8%.

Purchased from re:SearchlL

Table 28. Of child molesters and statutory rapists released from prison
in 1994, percent rearrested for any new sex crime, by prior arrest
for any type of crime

Child Statutory
Arrest prior to 1994 release molesters  rapists
Percent rearrested for any new sex crime within 3 years
Total 5.1% 5.0%
The arrest responsible for their being in prison in 1994 was — *
Their first arrest for any type of crime 3.2 3.5
Not their first arrest for any typs of crime 5.7 5.3
Percont of released prisoners
Total 100% 100%
The arrest responsible for their being in prison in 1994 was — "
Their first arrest for any type of crime 23.2 194
Not their first arrest for any type of crime 76.8 80.6
Total released 4,295 443

Note: The 4,295 child molesters were released in 15 States; the 443 statutory rapisis in 11 States.
Because of overlapping definitions, all statutory rapists also appear under the column "child
molesters.”

"By definition, all sex offenders had at least 1 arcest prior to their release: namely, the arrest
responsible for their being in prison in 1994, "First arest for any type of cime” pertains
exclusively to those released prisaners whose first arrest was the sex offense arrest

rasponsible for their being in prison in 1994,

Table 29. Of sex offenders released from prison in 1994, percent rearrested
for any new sex crime, by number of prior arrests for any type of crime

Number of adull arrests
prior to 1994 release

Percent rearrested for any new
sex crime within 3 years

All sex offenders 5.3%
1 prior arrest for any type of crime 3.3
2 4.3
3 44
4 58
5 6.3
6 6.1
7-10 6.9
11-15 7.8
16 or more 74
Percent of released prisoners
All sex offenders 100%
1 prior arrest for any type of cime 215
2 18.0
3 119
4 9.0
5 7.2
6 6.3
7-10 144
11-15 79
16 or mare 58
Total released 9,691

Note: The 9,691 sex offenders were released in 15 Stales. By definition, all sex offenders had at
least 1 arrest prior to their release: namely, the arrest responsible for their being in prison in 1994.
In this table, that arrest is counted as one prior arrest.
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Prior arrest for a sex crime

All sex offenders

Prior to their release in 1994, 2,762 of
the sex offenders (28.5% of the total
9,691) had 2 or more arrests for a sex
offense in their criminal record: the
arrest for the sex offense that resulted
in their imprisonment, plus at least 1
earlier arrest for a sex crime (table 30).
For the remaining 6,929 (71.5% of the
total 9,691), their only prior arrest for a
sex crime was the arrest that brought
them into prison. (Any other prior
arrests the 8,929 may have had were
for non-sex crimes.) Following their
release, the 2,762 with more than 1 sex
crime in their criminal background were
about twice as likely to be rearrested
for another sex crime (8.3%) as the
6,929 with a single prior arrest (4.2%).

Rapists and sexual assauiters

Rapists (4.0%) and sexual assaulters
(4.2%) with one prior arrest for a sex
crime were less likely to be rearrested
for another sex crime than rapists
(7.4%) and sexual assaulters (8.7%)
who had been arrested two or more
times for a sex crime prior o release
from prison in 1994.

Child molesters and statutory rapists

By definition, all 4,295 child molesters
had been arrested for a sex offense at
least once prior to their release in 1994
— the sex offense that landed them in
prison. For 3,049 of them (71% of
4,295), that arrest was their only prior
arrest for a sex offense (table 31). The
remaining 1,246 child molesters (29%
of 4,295) had at least 2 prior arrests for
a sex crime: the arrest for their impris-
onment offense plus at least 1 other
prior arrest for a sex offense (not
necessarily one against a child). Of the
1,246 child molesters with multiple sex
crimes in their past, 8.4% (105 of the
1.246) were rearrested for another sex
crime (not necessarily another sex
crime against a child), or more than
double the 3.8% rate for the 3,049
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extensive record of prior arrests

for sex crimes were more likely to be
rearrested for another sex crime (8.8%)
than those with just one past arrest
(2.6%).

released child molesters with just 1
prior arrest for a sex crime.

Similar results were found for released
statutory rapists. Those with a more

Table 30. Of sex offenders released fram prison in 1994, percent rearrested
for any new sex crime, by type of sex offender and prior arrest for any sex crime

Sexual
Arresl prior to 1994 release All Rapists assaulters
Percent rearrested for any new sex crime within 3 years
Total 5.3% 5.0% 5.5%
The arrest responsible for their being in prison in 1994 was —*
Their first arcest for any sex crime 4.2 40 42
Not their first arrest for any sex crime 8.3 74 8.7
Percent of released prisoners
Total 100% 100% 100%
The arrest responsible for their being in prison in 1994 was —*
Their first arrest for any sex crime 71.5 713 71.6
Not their first arrest for any sex crime 28,5 28.7 284
Total released 9.691 3,115 8,576

Note: The 9,691 sex offenders were released in 15 States.

‘By definition, all sex offenders had at least 1 arrest prior to lheir release: namely, the arrest
responsible for their being in prison in 1994, "First arest for any sex crime” pertains exclusively
to those released prisoners whose first arrest was the sex offense arrest responsible for their
being in prison in 1994,

Table 31. Of child molesters and statutory rapists released from prison in 1994,
percent rearrested for any new sex crime, by prior arrest for any sex crime

Child Statutory
Ariest prior to 1994 release molesters rapists
Percent rearrested for any new
sex crime within 3 years
Tolal 51% 5.0%
The arrest responsible for their being
in prison in 1994 was — *
Their first arrest for any sex crime 38 2.6
Not their first arrest for any sex crime 8.4 8.8
Percent of releascd prisoners
Total 100% 100%
The arrest responsible for their being
in prison in 1994 was — "
Their first arrest for any sex crime 71.0 61.6
Not their first arrest for any sex crime 290 384
Total released 4,295 443

Note: The 4,295 child molesters were released in 15 Stales; the 443 slatutory rapists, 11 Stales.
Because of overlapping definitions, all statutory rapists also appear under the column *child
molesters,”

*By definitian, all sex offenders had at least 1 arrest prior to their release: namely, the arrest
responsible for their being in prison in 1994, "First arrest for any sex crime" pertains exclusively
to those released prisoners whose first arrest was the sex offense arrest responsible for theic

| being in prison in 1994.
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State where rearrested for a sex
crime

When sex offenders were arrested for
new sex crimes after their release, the
new arrest typically occurred in the
same State that released them. Those
arrests are referred to as “in-State”
arrests. When released sex offenders
left the State where they were incarcer-
ated and were charged by police with
new sex crimes, those arrests are
referred to as "out-of-State” arrests.

All sex offenders

Of the 9.691 released sex offenders,
517 were rearrested for a new sex
crime within 3 years. Most of those sex
crime arrests (85.2% of the 517, or 440
men) were in the same State that
released them (table 32). Seventy-
seven of them (14.8% of the 517) were
arrests in a different State.

Sex offenders compared
to non-sex offenders

The 15 States in this study released
262,420 non-sex offenders in 1994, of
whom 3,328 were rearrested for a new
sex crime within 3 years (not shown in
table). Of the 3,328 non-sex offenders
arrested for a new sex crime, an
estimated 10% were men rearrested
outside the State that released them.
The 15% figure for released sex
offenders was high by comparison
(table 32).

Rapists and sexual assaulters

A tatal of 155 released rapists and 362
released sexual assaulters were
rearrested for a new sex crime within
the 3-year followup period. [n-State
arrests for new sex crimes accounted
for 85% of the rearrested rapists and
85% of the rearrested sexual
assaulters. Out-of-State arrests
accounted for the rest.
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released them in 1994. For the remain-
ing 13.4%, the arrest was elsewhere.

Child molesters and statutory rapists

A total of 221 child molesters were
rearrested for a new sex crime (not
necessarily against a child) after their
release (table 33). Among the 221
were 191 (86.6%) whose new sex
crime arrest was in the same State that

Of all statutory rapists, 5% (22) were
rearrested for a new sex crime after
their release. Of these 22, none had
the new arrast outside the State that
released them.

Table 32. Where sex offenders were rearrested for a new sex crime
following their release from prison in 1994, by type of sex offender

Percent of rearrested prisoners
Sexual

State where rearrested

within 3 years All Rapisls assaullers
Total 100%  100% 100%

Same Slate where released 85.2 85.2 85.2

Another State 14.8 14.8 14.8
Total rearrested for a new sex ctime 517 155 362

Note: The 517 rearrested sex offenders were released in 15 States,
but table percentages are based on 14 Stales.

Table 33. Where child molesters and statutory rapists were rearrasted
for a new sex crime following their release from prison in 1994

Percent of rearrested

prisoners
State where rearrested Child Statutory
within 3 years molesters rapisls
Total 100% 100%
Same State where released 86.6 100
Another State 134 0
Total rearrested for a new sex crime 221 22

Note: The 221 rearrested child molesters were released in 14 Stales,
but table percentages are based on 13 States. The 22 rearrested statutory
rapists wero released in 6 States, but table percentages are based on 5 Slales.
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Rearrest for a sex crime against a child

Undercounts of sex crimes
against children

This section documents percentages of
men who were arrested for a sex crime
against a child after their release from
prison in 1994, To some unknown
extent, these recidivism rates under-
count actual rearrest rates. That is
because the arrest records that the
study used to document sex crime
arrests did not always contain enough
information to identify those sex crime
arrests in which the victim of the crime
was a child. Some sense of the poten-
tial size of the undercount can be
gained by comparing rearrests for any
sex crime and rearrests for any sex
crime against a chiid. Rates of rearrest
for a sex crime (tables 21 and 22) are
from 2 to 3%z percentage points higher
than rates of rearrest for a sex crime
against a child (tables 34 and 35),
suggesting that rates of rearrest for a
sex crime against a child could be, at
most, a few percentage points below
actual rates.

No data on precise ages
of molested children

This section also documents the ages
of the children that the men were
alleged to have molested after their
release from prison. Sex crime stalutes
contained in the arrest records of the
released prisoners were used to obtain
ages. The first step was to identify
those sex crime statutes that were
applicable just to children. Among
those thal were, some were found to
apply just to children whose age fell
within a certain range (for example,
under 12, or 13 to 15, or 16 to 17).
Those statutes applicabie to children

Rearrest
All sex offenders

Following their release in 1994, 209

of the total 9,691 released sex offend-
ers (2.2%) were rearrested for a sex
offense against a child (table 34). For
virtually all 209, the rearrest offense
was a felony. for the reason given
earlier, the 2.2% figure undercounts
the percentage rearrested for a sex
offense against a child. It seems
unlikely that the correct figure could be
as high as 5.3% (table 21), which is the
percentage rearresled for a sex crime
against a person of any age. The only
way it could be that high is if none of
the sex crime arrests after release
were crimes in which the victim was an
adult, an unlikely possibility. The more
likely possibility is that the 2.2% figure
undercounts the rate by a maximum of
1 or 2 percentage points.

An estimated 76% of the children alleg-
ediy molested by the 209 men after
their prison release were age 13 or
younger, 12% were 14- or 15-years-
old, and the remaining 12% were 16-
or 17-years-old.

Sex offenders compared
to non-sex offenders

Prisons in the 15 States in the study
released 272,111 prisoners altogether
in 1994, 9,691 of whom were the sex
offenders in this report. As previousiy
stated, 2.2% of the 9,691 sex offenders
were rearrested for a child sex crime
after their release. That rate is high
compared to the rate for the remaining
262,420 non-sex offenders. Of the
262,420 non-sex offenders, less than
half of 1 percent {1,042 of the 262,420)
were rearrested for a sex offense
against a chiid within the 3-year
followup period (not shown in table).

Since each of the 1,042 was charged
at arrest with molesting at least 1 child,
the total number they allegedly moles-
ted was conservatively estimated at
1,042, Of the conservatively estimated
1,042 children, 65% were age 13 or
younger, 11% were 14- or 15-years-
old, and 24% were 16- or 17-years-old
(not shown in table). (These percent-
ages were based on the 554 cases oul
of the 1,042 in which the approximate
age of the child could be determined.)

Table 34. Of sex offenders released from prison in 1994, percent rearrested
for a sex crime against a child, and percent of their alleged victims,
by age of victim and type of sex offender

Percent rearrested for a sex crime
against a child within 3 years

Sexual
All Rapists assaulters
Total 2.2% 1.4% 25%
Number released 9,891 3,115 6,576
Age of child that sex offender was Percent of

allegedly molested chilgren

within specified age ranges became 13 or younger 76.2% 89.3% 72.3%
the source of information on the 14-15 11.5 0.0 14.9
approximate ages of the allegedly 1617 123 10.7* 12.8
molested children. Information on Number of molested children 209 44 165

precise ages could not be determined
because statutes applicable just to
children of a specific age (for example,
just to 12-year-olds, or just to age
15-year-olds) do not exist.

Note: The 9,691 sex offenders were released in 15 States. The approximate ages of the children
allegedly molested by the 209 prisoners after their release were available for 58.4% of the 209.
“Number of molesied children® was set to equal the number of released sex offenders rearrested
for child molesting.

*Percentage based on 10 or fewer cases.

Al171
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Assuming that the 209 sex offenfjers Table 35. Of child molesters and statutory rapists released from prison
who were rearrested for a sex crime in 1994, percent rearrested for a sex crime against a child,

against a child each victimized no more | and percent of their alleged victims, by age of victim

than one child, the number of sex
crimes they committed against children

Percent rearrested for a sex
crime against a child within 3 years

after their prison release totaled 209. Child Statulory
Assuming that the 1,042 non-sex molesters rapists
offenders rearrested for a sex crime Total 3.3% 2.5%

against a child after their release also

victimized only one child, the number of | Number released 4235 443

sex crimes against a child that they Age of child that sex offender was Percent of ,

committed was 1,042, The combined charged with molesting after release  allegedly molested children

total number of sex crimes is 1,251 13 or younger 79.2% 30.0*%

{209 plus 1,042 = 1,251). Released sex | 14-15 9.1 10.0°

offenders accounted for 17% and 1617 "7 H0.0

released non-sex offenders accounted Number of molested children 141 11

for 83% of the 1,251 sex crimes Note: The 4,295 child molesters were releascd in 15 States; the 443 stalutory rapists in 11
against children committed by all the States. Because of overiapping definitions, all statulory rapisls also appear under the column
prisoners released in 1994 (209 / 1,251 | "child malesters.” The approximate ages of the children allegedly molested by the 141 prisoners
=17% and 1,042/ 1,251 = 83%). alter their release were available for 54.6% of the 141. "Number of malested children” was set to

equal the number of released sex offenders reamested for child molesting.
*Percentage based on 10 or fewer cases.

Rapists and sexual assaulters

Prior arrest for a sex crime child molesting were more likely to be
Following their 1994 reiease, 1.4% of against a child arrested for child molesting (6.4%) than
the 3,115 rapists (44 men) and 2.5% of those who had ng arrest record for sex
the 6,576 sexual assaulters (165 men)  Alf sex offenders with a child (1.7%) (table 36).
were rearrested for molesting a child
(table 34). After their 1994 release from prison,

sex offenders with a prior arrest for

Child molesters and statutory rapists
Table 36. Of sex offenders released from prison in 1994, percent rearrested

Within 3 years following their release for a sex crime against a child, by prior arrest for a sex crime

from prison in 1994, 141 (3.3%) of the | against a child and type of sex offender

released 4,295 child molesters and 11 Sexual
(2.5%) of the 443 released statulory Arrest prior to 1994 release All Ropists __ assaulters
rapists were rearrested for molesting Percent rearrested for 3 sex crime

another child {table 35). For the against a child within 3 years

reasons outlined earlier, these percent-

ages undercount actual rearrest rates Total 2.2% 1.4% &5
by a few percentage points at most. The arrest rasponsible for their
being in prison in 1994 was —*
Their first arrest for a sex crime against a child 1.7 13 1.9
Each of the 141 released molesters Not their first arrest for a sex crime against a child 6.4 40 6.9

rearrested for repeating their crime
represented at least 1 child victim. Of Percent of released prisoners

the conservatively estimated 141 Total 100% 100% 100%
children allegedly molested by released

child molesters, 79% were age 13 or The amest responsible for their

being in prison in 1994 was — *

younger, 9% were 14 or 15 years of Their first arrest for a sex crime against a child 89.7 94.3 87.5
age, and 12% were ages 16 or 17. Not their first arrest for a sex crime againsta child ~ 10.3 5.7 125
Total released 9.691 3,115 6.576

Nole: The 9,691 sex offenders were released in 15 States.

*By definition, all sex offenders had at least 1 arrest prior lo their release: namaly, the arrest
responsible for their being in prison in 1994. "First arrest for a sex crime against a child”
periains exclusively {o those released prisoners whose first arrest was the sex

offense arrest responsible for their being in prison in 1994.
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T ——
Rapists and sexual assaulters | Table 37. Of child molesters and statutory rapists released from prison in 1994,

After bei | din 1994. 4.0% of percent rearrested for a sex crime against a child, by prior arrest for a sex crime
er being released in ,4.0% o against a child

rapists with a prior arrest record for

chiid molesting and 1.3% of those Arrest prior to 1994 release S:!]gslers gail:t? i
without were arrested for child molest- | = pt p .
; _ : ercent rearres or a sex
"'!g' The same pattem havnp ga crime against a child within 3 years 3.3% 2.5%
history of alleged child molesting was
associated with a greater likelihood of Tl_}e arr?st respon?ible for their being in prison in 1994 was —* 4

; T heir first arrest for a sex crime against a child 2. 1.4
arrest for child molesting — was found Not their first arrest for a sex crime against a child 7.3 8.9

for sexual assaulters. Those with a
prior arrest had a 6.9% rate; those Parcent of released prisoners 100% 100%

1 0,
without, 1.9%. The arrest responsible for their being in prison in 1994 was —*

. . Their first arrest for a sex crime against a child 81.7 804
Child molesters and statutory rapists Not their first arrest for a sex crime against a child 183 19.6
. Total released 4,295 443

The 4,295 released child molesters tell Note: The 4,295 child molesters were released in 16 States; the 443 stalutory rapists in 11

: . N 0, ale. , | ole n . u ISIS )

into 2 categories: 1).3'5 09 (81.7% o_f States. Because of overiapping definitions, all stalutory rapists also appear under the column

the 4,295) whose criminal record prior “child molesters.*

to their 1994 release contained no *By definition, all sex offenders had at least 1 arrest prior to their release the arrest responsible for
more than 1 arrest for a sex offense their being in prison in 1994. “First arrest for a sex crime against a child” pertains exclusively to
against a child (this was the offense for I those released prisaners whose first amest was responsible for their being in prison in 1994.

which they were imprisoned); and 2)
786 (18.3%) whose record showed the | Table 38. Among child molesters released from prisen in 1994, the molester's

arrest for their imprisonment offense age when he committed the crime that resulfed in his imprisonment, the child's
plus at least one earlier arrest for a sex | 2ge, and percent rearrested for a sex crime against a child
offense against a child (1able 37). After Parcent of released child moleslers
release, 7.3% of the 786 and 2.4% of Percent rearmested for a sex crime
the 3,509 were rearrested for molesting | Age characteristic of total  against a child within 3 years
anolher child, indicating that child Child molester's age when he committed
molesters with multipie arrests for child | the sex crime for which imprisoned®
molesting in their record posed a 18-24 19.7% 415
greater risk of repeating their crime gg:gg :g"; g;
than their counterparts. 35-39 16.3 1.2
40-44 115 28

Similarly, the 443 statutory rapists 45 or older 16.4 3.0
consisted of — Age of child he was imprisoned for molesting®
+» 356 (80.4%) whose first arrest for a 13 or younger 60.3% 2.8%
sex offense against a child was the 14-15 305 3.7
arrest that resulted in their current 16-17 9.2 1.2
imprisonment How much older he was than the child
* 87 (19.6%) with more than 1 prior Be rla; impris?dned for molesting 3.9% .

3 i o 5 years older . .9*%
arrest for a sex offense against a child. SFt)o o yeyars v 136 Py

10t ears older . ‘

The 87 were more likely to be Zg o?' :r?o¥e y:arsdglder ::8‘1 gg
rearrested for child molesting (6.9%)
than the 356 (1 ‘4%). Total first releases 3,104 3,104

Note: The 3,104 child molesters were released in 13 Slates. Figures are basad on first releases
’ only, those offenders leaving prison for the first time since beginning their sentence. First
Mojes“?r’s and child’s ages at time relgases exclude those whogleﬂ prison in 1994 but who had previously been released under

of imprisonment offense the same sentence and had returned to prison for violating the conditions of release. Data
identifying the child molester's age were reported for 100% of the released child molesters,
Data identifying the approximate age of the child were reported for 88.1%.

*The malesler's age at the time of the crime for which imprisoned was estimated by subtracting
6 months (the approximate average time from arrest to sentencing) from his age at admission.
The released child molesters were all The approximate age of the child “he was imprisoned for molesting™ was usually obtained from

men who were arrested, convicted, and [ the State statute the molester was convicted of violaling.
*Percentage based on 10 or fewer cases.

Child molesters
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sentenced to prison for a sex crime
against a child. At the time they
committed their imprisonment offense,
most (62.9%) were age 30 and older,
and most (60.3%) molested a child
who was age 13 or younger (table 38).
Some of the victims were below age 7.
Nearly half of the men (48.4%) were 20
years or more older than the child they
were imprisoned for molesting.

Among the men who were in prison for
molesting a child age 13 or younger
and who were released in 1994 for that
crime, 2.8% were subsequently
arrested for molesting another child.
Of those whose imprisonment offense
was against a 14- or 15-year-old, 3.7%
had a new arrest for child molesting
after their release. Of the men who
were in prison for molesting a 16- or
17-year-old, 1.2% were arrested by
police for molesting another child after
leaving prison in 1994,

Among the men who were 20 years or
more older than the child they were
imprisoned for molesting, 2.5% were
rearrested for another sex offense
against a child within the first 3 years
following their release. That is a lower
rate than the 3.2% rate for men who
were 10 to 19 years older than the child
victim in their imprisonment offense,
and compared to the 3.6% for those 5
to 9 years older than the victim in their
imprisonment offense.

State where rearrested for a sex
crime against a child

When sex offenders were arrested for
new sex crimes against children after
their release, the new arrest typicaliy
occurred in the same State that
released them. Those arrests are
referred to as “in-State” arrests. When
arrests occurred in a different State,
they are referred to as “out-of-State.”

All sex offenders

Of the 9,681 sex offenders, 209 were
rearrested for child molesting after their
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child within 3 years. Out-of-State
arrests for child molesting accounted
for 13.5% of the 44 rearrested rapists
and 13.7% of the 165 rearrested sexual
assaulters.

release from prison in 1994 (table 39).
In 180 cases (86.3%}), the alleged
crime took place in the State that
released him. In the 29 others (13.7%),
it occurred elsewhere.

Sex offenders compared Child molesters and statutory rapists
to non-sex offenders

Police arrested 141 of the 4,295
released child molesters for repeating
their crime (table 40). For 126 of them
(89.2%), the new arrest for child
molesling was in the same Stale that
released them. For 15 (10.8%), the
new charges for child molesting were
filed in a different State.

The 15 States in this study released
262,420 non-sex offenders in 1994, of
whom 1,042 were rearrested for a sex
crime against a child {(not shown in
table). Of the 1,042 arrests, 11% were
out-of-State rearrests. The comparable
figure for released sex offenders was
higher: 14% (table 39).

Of the 443 statutory rapists released
from prison in 1994, 11 were
rearrested for child molesting. All 11
of the arrests were in the same State
that released the men.

Rapists and sexual assaulters

Forty-four released rapists and 165
released sexual assaulters were
rearresled for a sex crime against a

Table 39. Where sex offenders were rearrestad for a sex crime against a child
following their release from prison in 1994, by type of sex offender

Percenl of rearrested prisoners

State where rearrested Sexual
within 3 years All Rapists  assaullers
Total 100% 100% 100%
Same State where released 86.3 86.5 86.3
Another State 137 135 13.7
Total rearrested for a new
sex crime against a child 209 44 165

Note: The 209 rearrested sex offenders were released in 10 Stales,
but table percentages are based on 9 States.

Table 40. Where child molesters and statutory rapists were rearrested for a
sex crime against a child following their release from prison in 1994

Percent of rearrested prisoners

Child Statutory
Slate where rearrested within 3 years molesters rapists
Total 100% 100%
Same State where released 89.2 100
Ancther State 10.8 0
Total rearrested for a new
sex crime against a child 141 1"

Note: The 141 rearrested child molesters were released in 9 States,
but table percentages are based on 8 States. The 11 rearrested
statutory rapists were released in 3 States, but table percentages
are based on 2 States.
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Rearrest for other types of crime

m

All sex offenders Among the 6,576 released sexual * 12.6% (826) were rearrested
assaulters — for a property offense.

Of the 9,691 male sex offenders

released from prison in 1994 — * 41.5% (2,731) were rearrested .
for a crime of any kind Nearly 1 in 20 released sexuat

* 43% (4,163 men) were rearrested . o assaulters (4.7%, or 308 of the 6,576)
for a crime of any kind (table 41) 16.4fg;rg,\’(:;/g)nw:/(e;&;earrested were charged with commiitting the
* 5.3% {517 men) were rearrested » 0.3% (23) were rearrested same type of crime for which had just

for a sex offense o served time in prison.
* 17.1% (1,658 men) were rearrested for killing someone

for a violent crime
* 13.3% (1,285 men) were rearrested Table 41. Rearrest rate of sex offenders released from prison in 1994,
for a property crime of some kind. | PY type of sex offender and charge at rearrest
Percent rearrested for specified
Of the 9,691 released men, 168 (1.7%) olfense within 3 years
were rearrested for rape and 396 . Sexual
(4.1% ) were rearrested for sexual Rearrest charge All Rapists assaulters
assault. The 168 rearrested for rape All charges® 430%  46.0% 41.5%
plus the 396 rearrested for sexual Violent offensest 17.1% 18.7% 16.4%
assault totals 564, which is 47 greater Homicide" 0.5 0.7 0.3
than the total 517 who were rearrested Sex offense’ 53 5.0 55
for a sex crime. The reason is that 47 Rape 1.7 25 1.4
d for both rape and Sexual assault 4.1 2.8 4.7
men were rearresie p Robbery 27 3.9 21
sexual assault. Assault 8.8 8.7 88
. . . ¥ 13.3% 9 69
The category of violent crime for which P'%‘:fr%:';'e"ses g'g/" 13:; o 1;?"
a prisoner was most likely to be Larceny/theft 57 6.1 5.6
rearrested was assault (8.8%, or 848 of Motor vehicle theft 1.7 2.3 14
the 9,691); the category least likely was Fraud 2.1 1.8 22
homicide (05%, or 45 of the 9,691 Drug offenses’ 10.0% 11.2% 9.4%
men).
) Public-order offenses? 21.1% 20.4% 21.4%
Just over 1in 5 sex offenders (2,045 Other offenses 5.9% 5.0% 6.3%
out of 9,691) were rearrested for a
public-order offense, such as a paroie Sl reieasec 3691 3115 2,51
violation or traffic offense. Nole: The 9,691 sex offenders were released in 15 States. Delail may not add 1o totals
because persons may be rearrested for more than one type of charge.
. *All offenses include any offense type listed in foolnotes b through f plus
Rapists and sexual assaulters “other” and *unknown" offenses.
. “Total violent offenses include homicide, kidnaping, rape, other sexual assault, robbery,
Among the 3,1 1 5 l‘eleased I'apIStS - assaulls, and other violence. g o
o -“Homicide includes murder, voluntary manslaughter, vehicular manslaughter, negligent
* 46% (1 ’432_) were rear r?Sted manslaughter, nonnegligent manslaughter, unspecified manslaughter, and unspecified homicide.
for a crime of any kind “Includes both rape and sexual assault.
* 18.7% (582) were rearrested *Total property offenses include burglary, larceny, motor vehicle theft, fraud, forgery,
for a violent crime embezzlement, arson, stolen property, and other forms of property offenses.
) . . .
« 0.7% {22) were rearrested for Drug offenses include drug trafficking, drug possession, and other forms of drug offenses.

L °Public-order offenses include traffic offenses, weapon offenses, probation and parole
homicide [ violations, court-related offenses, disorderiy conduct, and other such offenses.
* 14.7% (459) were rearrested

for a property offense.

A relatively small percentage of rapists
(2.5%, or 78 of the 3,115) were
charged with repeating the crime for
which they were imprisoned.
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“_

Child molesters and statutory rapists

Of the 4,295 child molesters released
from prison in 1994 —

*» 39.4% (1,693) were rearrested
for a crime of any kind (table 42)
» 0.4% (17) were rearrested
for intentionally or negligently
killing someone.

Child molesters were less likely to be
rearrested for a property crime {(10.6%,
456 of 4,295) than a violent crime
(14.1%, 607 of 4,295).

Of the 443 statutory rapists released
in 1994 —

* 49.9% (221) were rearrested
for some new crime
* 0.7% (3) were rearrested for homicide
* 22.6% (100) were rearrested
for a property crime
» 21.2% (94) were rearrested
for a violent crime,

Table 42. Rearrest rate of child molesters and statutory rapists released
from prison in 1994, by charge at rearrest

Percent rearrested for specified
‘offense within 3 years

- Child Statutory
Rearrest charge molesters rapists
All charges* 39.4% 49.9%
Violent offenscs® 14.1% 21.2%
Homicide* 04 0.7
Sex offense? 5.1 5.0
Rape 1.3 16
Sexual assault 4.4 36
Robbery 1.7 43
Assault 7.1 126
Property offenses* 10.6% 22.6%
Burglary 28 4.3
Larceny/theft 46 10.8
Motor vehicle theft 1.5 3.8
Fraud 1.9 38
Drug offenses' 8.6% 12.0%
Public-order offenses?® 20.0% 27.1%
Other offenses 7.8% 4.3%
Total released 4,295 443

Note: The 4,295 child molesters were released in 15 States; the 443 statutory rapists in 11
States. Because of overlapping definilions, all statutory rapists also appear under the column
“child molesiers.” Detail may not add to totals because of rounding.

“All offenses include any offense type listed in foolnotes b through £ plus “cther” and “unknown”
offenses.

“Total violent offenses include homicide, kidnaping, rape, other sexual assaull, robbery,
assaults, and other violence.

“Homicide includes murder, voluntary manslaughter, vehicular manslaughter, negligent
manslaughter, nonnegligent manslaughter, unspecified manslaughter, and unspecified homicide.
dIncludes both rape and sexual assault.

“Total property offenses include burglary, larceny, motor vehicie theft, fraud, forgery,
embezziement, arson, stolen property, and other forms of praperly offenses.

'Drug offenses include drug trafficking, drug possession, and other forms of drug offenses.
*Public-order offenses include Iraffic offenses, weapon offenses. probation and parole violations,
court-related offenses, disorderly conducl, and other such offenses.
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Victims of sex crimes

et —— e ———————— T -

Survey of State inmates Among inmates who were in prison for percent of the inmates reported their
a sex crime against a child, the child child victims to have been strangers.
The 9,691 prisoners in this study were was the prisoner’s own child or step-  Among adult victims, 34% were
all men sentenced to prison for sex child in a third of the cases. Seven strangers to their attacker.
crimes. Characteristics of the viclims
of these sex crimes were largely Characteristics of victims of rape or sexual assault, for which male inmates
unavailable for the study. For informa- | were serving a sentence in State prisons, 1997
I'O'T Or_' !r:npnsoned sex offenders and Percent of victims of rape or sexual assault
their victims, data were drawn from a Victim age
survey covering the approximately Viclim characteristic Al 18 years or older _Under 18 years
73,000 male sex offenders in State Total 100% 100% 100%
prisons nationwide in 1997 Gender
Male 8.8% 2.8% 1.1%
Of the 73,000 victims of their sex Female 91.2 97.2 88.9
crimes — Race
» about 90% were female White 73.2% 66.0% 76.4%
* nearly 75% were white g'lad‘ 2.8 3g-§ 12-3
* 89% were non-Hispanic her 4.0 ‘ :
+ 36% were below age 13 Hispanic origin
» altogether, 70% were un e 18. | Hispanic 11.3% 9.9% 12.1%
o9 ° der ag Non-Hispanic 887 90.1 87.9
Child victims of sex crimes were more R .
likely than adult victims to be male 12 of ynde 36.4% - 516%
g o . 1317 34.1 - 48.4
{11% versus 3%). Whites made up 18-24 108 36.7% _
76% of child victims and 66% of adult | 25.34 1.2 379 -
victims. 35-34 70 238 -
55 or over 05 18 --
The biggest difference between child Victim was the prisoner’s —
victims and adult victims was their gpouse (1) -é% g-g% 8%
; : : X-SpOUse . X
rslahonsh(p tcf the man who committed Parenyistepparent 06 04 0.6
the sex crime: Own child 11.5 14 15.7
Stepchild 11.2 04 15.8
Among cases where the victim was Sibling/stepsibling 1.3 04 1.7
under 18, the boy or girl was the BT feiatve o 2 127
prisoner's own child (16%), stepchild Ex boyloifiend P >0 0B
(16%), sibling or stepsibling (2%), or Friend/ex-friend 227 248 22.0
other relative (13%) in nearly half of all Acquaintance/other 19.4 20.1 19.6
child victim cases (46%). Among Stranger 15.6 344 6.7
cases where the victim was an adult, Total estimated number 73,116 20,958 50.027
the viclim was a relative less Note: Data are from the 8JS Survey of Inmates in State Correctional Facilities, 1997. This (able
often (11%). is based on 73,116 prisoners who reported having one victim in the crime for which they were
sentenced to prison. (They accounted for approximataly 84% of all incarceraled male sex
offenders in 1997.) Dala identifying victim's sex were reported for 99.8% of the 73,116 males
ncarceraled for sex crimes; viclim's race were reported for 98.9%,; Hispanic origin for 98.2%;
victim's age for 97.1%; victim's relationship to prisoner for 98.3%. Detail may not sum to total
due to missing data for age of victim.
--Not applicable.
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3-year followup period

For analytic purposes, "3 years" was
defined as 1,096 days from the day of
release from prison. Any rearrest,
reconviction, or re-imprisonment occur-
ring after 1,096 days from the 1994
release was not included. A conviction
after 1,096 days was not counted even
if it resulted from an arrest within the
period.

Separating sex offenders into four
lypes

The report gives statistics for four types
of sex offenders. Separating sex offen-
ders into the four types was done using
information — in particular, the statute
number for the imprisonment offense,
the literal version of the statule, a
numeric FBI code (called the “NCIC”
code, short for “National Crime Infor-
mation Center”) indicating what the
imprisonment offense was, and miscel-
laneous other information — available
in the prison records on the 9,681 men.
However, the prison records obtained
for the study did not always contain all
four pieces of information on the
imprisonment offense. Moreover, the
available offense information was not
always detailed enough to reliably
distinguish different types of sex
offenders.

The process of sorting sex offenders
into different types involved first creat-
ing the study’s definitions of the four
types, and then determining which
State statute numbers, which literal
versions of those statutes, and which
NCIC codes conformed to the defini-
tions. Each inmate was next classified
into one of the types (or possibly into
more than one type, since the four are
not mutually exclusive) depending on
whether the imprisonment offense
information available on him fit the
study’s definition.

An obstacle to classifying sex offenders
into types was that the [abels “rape,”
“sexual assault,” “child molestation,”
“statutory rape” were not widely used in
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State statutes, and when they were
used they did not always conform to
the study’s definitions of them. In
deciding which type of sex offender to
classify the prisoner as, importance
was attached not to the label the law
gave to his conviction offense, but to
how well the law's definition of the
offense fit the study’s definition of the

type.

Sex offenders compared to non-sex
offenders

In 1994, prisons in 15 States released
272,111 prisoners, representing
two-thirds of all prisoners released in
the United States that year. Among the
272,111 were 262,420 released prison-
ers whose impriscnment offense was
not a sex offense. Non-sex offenders
include inmates, both male and female,
who were in prison for violent crimes
{such as murder or robbery), property
crimes (such as burgiary or motor
vehicle theft), drug crimes, and public
order offenses. Like the 9,691 male
sex offenders examined in this report,
all non-sex offenders were serving
prison terms of one year or more in
State prison when they were released
in 1994,

At various places, this report compares
9,691 released male sex offenders to
262,420 released non-sex offenders.
While labeled “non-sex offenders,” the
262,420 actually includes a small
number- 87- who are sex offenders.
The 87 are all the female sex offenders
released from prisons in the 15 States
in 1994.

Ages of molesled and allegedly
molested children

Information on the ages of molested
children was needed for two calcula-
tions: 1) age of the child the released
sex offender was sent to prison for
molesting, and 2) age of the child alleg-
adly molested by the released sex
offender during the 3-year follow-up
period. The most frequent source of
both was a sex statute: either the sex

Recidivism of Sex Offenders Released from Prison in 1C

statute the offender was imprisoned for
violating‘ or the stalute the released
prisoner was charged with violating
when he was rearrested for a sex
crime. The former was obtained from
the prison records assembled for the
study; the latter, from the assembled
arrest records.

None of the sex statutes was found lo
apply to a victim of a specific age; for
example, just to 12-year-olds. But
some were found to apply just to
children in a certain age range; for
example, under 12, or 13 to 15, or 16
to 17. While specific ages of children
could not be oblained from statutes,
the availability of information on age
ranges at least made it possible to
obtain approximate ages. The rule that
was adopted was to record the viclim’s
(or alleged victim's) age as the upper
limit of a statute's age range. To illus-
trale, a statute might indicate that the
complainant/victim be “at least 13 but
less than 16 years of age.” In that case,
the age of the child was recorded as
15, since the statute indicated the
upper limit of the age range as any age
“less than 16." As another example, if a
statute indicated the complainant/
victim be “under 12 years of age,” the
child's age was recorded as 11, as the
phrasing of the age range did not
include 12-year-olds, only those “under
12." Because the victim (or alleged
victim) was always assigned the age of
the oldest person in the age range, the
study made the viclims {or alleged
victims) appear older than they actually
were.

How missing data were handled in the
report

In many instances, the data needed to
calculate a statistic were nol available
for ali 9,691 released sex offenders.
For example, the 9,691 were released
in 15 States, but data needed to deter-
mine the number reconvicted were only
available for the 9,085 released in 14 of
the 15. Of the 9,085, 2,180 (24%) were
reconvicted. When data were missing,
the statistic was computed on those
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cases in which the data were available, According to arrest records, 5.3% of sentence they were serving when
but treated both in the tables and in the the 9,691 (517 out of 9,691) released released in 1994,

text as though it were based on the sex offenders were rearrested for

total population. For example, “24%" is  another sex crime. For the two reasons Because of these anomalies, the 129
the statistic that appears in all tables described immedialely above, 5.3% were excluded from the calculation of
and text that give the percent recon- was probably an undercount of how “percent reconvicted for a sex crime.”
victed; and since 24% of 9,691 is many were rearrested for a sex crime.

2,326, the text says that “2,326 of the ~ How much of an undercount could not  Counting rules
9,691 were reconvicted,” despite the be firmly determined from the data

fact that the “24%” was actually ob- assembled for the study. However, a In this report, rearrest was measured
tained by dividing 2,180 by 9,085. The  conservative measure of the size of the by counting the number of different
text could have been writien to say undercount was obtained from the persons who were rearrested at least

2,180 of the 9,085 were reconvicted,” data. The study database included 121 once. A released prisoner who was
but that wasn't done because introduc- rearrested sex offenders whose arrest  rearrested several times or had multi-

ing a new denominator {9,085) into the  record did not indicate they were ple rearrest charges filed against him
text would have created confusion for  rearrested for a sex crime (the rearrest was counted as only one rearrested
the reader. was either for a non-sex crime or for an  person. The same counting rule
unknown type of crime) but whose applied to reconviction and the other
Missing data on out-of-State rearrests  court record did indicate they were recidivism measures.
charged with a sex crime. When the
Because of missing information, the study calculated the percentage If a released prisoner was rearrested
study was unable to determine how rearrested for a sex crime, the 121 several times, his earliest rearrest was

many inmates released from New York were not included among the 517 with  used to calculale his time-to-rearrest.
prisons were rearrested outside of New a rearrest for a sex crime. Had the 121 The same counting rule applied to
York. The study was able to document been included in the calculation of the  reconviction and recidivism defined as

how many prisoners released in the rearrest rate, the total number a new prison sentence.

other 14 States were rearrested rearrested for a sex crime would have

outside the State that released them. been 638 rather than 517, and the If a released prisoner had both in-State

Because of incomplete New York data, percentage rearrested for a sex crime  and out-of-State rearrests, he was

the report's recidivism rates are would have been 6.6% rather than counted as having an out-of-State

somewhat deflated. 5.3%. This suggests an undercount of  rearrest regardless of whether the
about 1 percentage point. out-of-State rearrest was his earliest

Missing data on rearrest for a sex rearrest. The same rule applied in

crime Texas prisoners classified as “other cases where the released prisoner had
{ype of release” both felony and misdemeanor

According 1o arrest records compiled in rearrests, or both sex crime and

the study, 4,163 of the 9,691 released  Texas released 692 male sex offend- non-sex crime rearrests. The person

sex offenders were rearrested for a ers in 1994, of which 129 were classi-  was counted as having a felony

new crime of some kind. It was not fied as release category “17", defined  rearrest or a sex crime rearrest regard-

always possible to determine from as “other type of release.” Numerous iess of temporal sequence.

these records whether the new crime data quality checks were run on the

was a sex crime. For 202 rearrested 129 and the 64 of them who were The aim of these rules was to count

prisoners, the arrest record did not rearrested. The rearrest rate for the people, not events. The only tables in

identify the type of crime. Forthe rest 129 was about average for Texas the report that do not follow the rule are

the record did identify the type butthe  releases. But numerous anomalies tables 41 and 42.

offense label was not always specific were found for the 64 who were

enough to distinguish sex crimes from  rearrested: First release

other crimes. For example, if the label 1. The rearrest offense for the 64 was

said “contributing to the delinquency of  always missing from their arrest record  All 15 States had first releases, but
a minor,” “indeceny,” “morals offense,” 2. The date of rearrest for the 64 was  they could not be identified in 1 State
“family offense,” or “child abuse,” the always the same as their release date  {Ohio). They could be identified in
offense was coded as a non-sex crime 3. Virtually all 64 were reconvicted fora Michigan, but Michigan data on

even though, in some unknown sex crime sentence length did not fit the study’s
number of cases, it was actually asex 4. The sentence length imposed for definition. Since sentence length was
crime. their new sex crime was identical to the critical to several statistics calculated
38 Recidivism of Sex Offenders Released from Prison in 1994 A179
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from data on first releases (for
example, percent of sentence served),
Michigan was excluded from all tables
based on first releases.

Analysis of statutory rape laws

The publication’'s analysis of statutory
rape laws in the United States benefit-
ted greatly from the report “Sexual
Relationships Between Adult Males
and Young Teen Girls: Exploring the
Legal and Social Responses,” by
Sharon G. Elstein and Noy Davis,
American Bar Association, Center on
Children and the Law, October 1997.

Sampling error

In 1994 State prisons in 15 Slates
released 302,309 prisoners altogether.
A tota! of 38,624 were sampled for a
recidivism study. Results of that study
and information regarding sampling
and other methodological details are
available in the BJS publication Recidi-
vism of Prisoners Released in 1994,
NCJ 193427, June 2002.

The 302,309 total released consisted
of 10,546 released sex offenders pius
291,763 released non-sex offenders.
The 38,624 sample consisted of
10,546 released sex offenders plus
28,078 released non-sex offenders.
The number of sex offenders in the
sample was the same as the number in
the 302,309 total because all sex
offenders released in 1994 in the 15
States were selected for the study, not
a sample of them.
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Because no sampling was used to
select sex offenders, numbers and
percentages in this report for sex
offenders were nol subject to sampling
error. However, comparisons in the
report between sex offenders and
non-sex offenders were subject to
sampling error because sampling was
used to select non-sex offenders.
Where sex offenders were compared
to all non-sex offenders released in
1994, sampling error was taken into
account, All differences discussed
were statistically significant at the .05
level.

Not all 10,546 sex offenders in the
sample were used in the report. To be
in the report, the sex offender had to
be male and meet all 4 of the following
criteria:

1. A RAP sheet on the prisoner was
found in the State criminal history
repository.

2. The released prisoner was alive
throughout the entire 3-year followup
period. (This requirement resulted in 21
sex offenders’ being excluded.)

3. The prisoner's sentence was greater
than 1 year (missing sentences were
treated as greater than 1 year).

4. The State department of corrections
that released the prisoner in 1994 did
not designate him as any of the follow-
ing release types: refease to
custody/detainer/warrant, absent
without leave, escape, transfer, admin-
istrative release, or release on appeal.

A total of 9,691 released male sex
offenders met the selection criteria.
The number of them released in each
State is shown in the appendix table.

Other methodological details

To help the reader understand the
percentages provided in the report,
both the numerator and denominator
were often given. In most cases, the
reader could then reproduce the
percentages. For example, the report
indicates 38.6% (3,741) of the 9,691
sex offenders were returned to prison.

Appendix table. Number of sex
offenders released from State prisons
in 1994 and number selected for this
report, by State
Sex offenders
released from
prison in 1384
Selected
fobein
State Total this report
Total 10,546 9,691
Arizona 156 122
California 3,503 3,395
Delaware 53 45
Florida 1,053 885
Ninois 775 710
Maryland 277 243
Michigan 477 444
Minnesota 249 239
New Jersey 449 429
New York 799 692
Naorth Carolina 508 441
Ohio 824 606
Oregon 452 408
Texas 708 6892
Virginia 263 260
Note: “Total released” includes both male and
fermale sex olfenders; "Total selected to be in
this report” includes only male sex offenders.

Using the 3,741 and the 9,691, the
reader could exactly reproduce the
resulis. However, the reader should be
aware that in a few places, the calcu-
lated percentages will differ slightly
from the percentages found in the
report. This is due to rounding. For
example, 43.0%, or 4,163, of the 9,691
sex offenders were rearrested;
however, 4,163 / 9,691 is 42.96%,
which was rounded to 43.0%.

Offense definitions and other methodo-
logical details are available in the BJS
publication Recidivism of Prisoners
Released in 1994, NCJ 193427, June
2002.
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3-year followup period

For analytic purposes, "3 years” was
defined as 1,096 days from the day of
release from prison. Any rearrest,
reconviction, or re-imprisonment occur-
ring after 1,096 days from the 1994
release was not included. A conviction
after 1,096 days was not counted even
if it resuited from an arrest within the
period.

Separating sex offenders into four
lypes

The repont gives statistics for four types
of sex offenders, Separating sex offen-
ders into the four types was done using
information — in particular, the statute
number for the imprisonment offense,
the literal version of the statute, a
numeric FBI code (called the “NCIC"
code, short for “National Crime infor-
mation Center”) indicating what the
imprisonment offense was, and miscel-
laneous other information — available
in the prison records on the 9,691 men.
However, the prison records obtained
for the study did not always contain all
four pieces of information on the
imprisonment offense. Moreover, the
avaitable offense information was not
always detailed enough to reliably
distinguish different types of sex
offenders.

The process of sorting sex offenders
into different types involved first creat-
ing the study’s definitions of the four
types, and then determining which
State statute numbers, which literal
versions of those statutes, and which
NCIC codes conformed to the defini-
tions. Each inmate was next classified
into one of the types (or possibly into
more than one type, since the four are
not mutually exclusive) depending on
whether the imprisonment offense
information available on him fit the
study's definition.

An obstacle to classifying sex offenders
into types was that the labels “rape,”
“sexual assault,” “child molestation,” '
“statutory rape” were not widely used in
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State statutes, and when they were
used they did not always conform to
the study’s definitions of them. In
deciding which type of sex offender to
classify the prisoner as, importance
was attached not to the label the law
gave to his conviction offense, but to
how-well the law's definition of the
offense fit the study’s definition of the

type.

Sex offenders compared to non-sex
offenders

In 1994, prisons in 15 States released
272,111 prisoners, representing
two-thirds of all prisoners released in
the United States that year. Among the
272,111 were 262,420 released prison-
ers whose imprisonment offense was
not a sex offense. Non-sex offenders
include inmates, both male and female,
who were in prison for violent crimes
(such as murder or robbery), property
crimes (such as burglary or motor
vehicle theft), drug crimes, and public
order offenses. Like the 9,691 male
sex offenders examined in this report,
all non-sex offenders were serving
prison terms of one year or more in
State prison when they were released
in 1994,

At various places, this report compares
9,691 released male sex offenders to
262,420 released non-sex offenders.
While labeled “non-sex offenders,” the
262,420 actually includes a small
number- 87- who are sex offenders.
The 87 are all the female sex offenders
released from prisons in the 15 States
in 1994.

Ages of molested and allegedly
molested children

Information on the ages of molested
children was needed for two calcula-
tions: 1) age of the child the released
sex offender was sent to prison for
molesting, and 2} age of the child alleg-
edly molested by the released sex
offender during the 3-year follow-up
period. The most frequent source of
both was a sex statute: either the sex

statute the offender was imprisoned for
violating, or the statute the released
prisoner was charged with violating
when he was rearrested for a sex
crime. The former was obtained from
the prison records assembled for the
study; the latter, from the assembled
arrest records.

None of the sex statutes was found to
apply to a victim of a specific age; for
example, just to 12-year-olds. But
some were found to apply just to
children in a certain age rangs; for
example, under 12, or-13 to 15, or 16
to 17. While specific ages of children
could not be obtained from statutes,
the availability of information on-age
ranges at least made it possible to
obtain approximate ages. The rule that |
was adopted was to record the victim’s
(or alleged victim's) age as the upper
limit of a statute’s age range. To illus-
trate, a statute might indicate that the
complainant/victim be “at least 13 but
less than 16 years of age.” In that case,
the age of the child was recorded as
18, since the statute indicated the
upper limit of the age range as any age
“less than 16.” As another example, if a
statute indicated the complainant/
victim be “under 12 years of age,” the
child’s age was recorded as 11, as the
phrasing of the age range did not
include 12-year-olds, only those “under
12.” Because the victim (or alleged
victim) was always assigned the age of
the oldest person in the age range, the
study made the victims (or alteged
victims) appear older than they actually
were.

How missing data were handled in the
report

In many instances, the data needed to
calculate a statistic were not available
for all 9,691 released sex offenders.
For example, the 9,691 were released
in 15 States, but data needed to deter-
mine the number reconvicted were only
available for the 9,085 released in 14 of
the 15. Of the 9,085, 2,180 (24%) were
reconvicted. When data were missing,
the statistic was computed on those

.
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cases in which the data were available,
but treated both in the tables and in the
text as though it were based on the
total population. For example, “24%” is
the statistic that appears in all tables
and text that give the percent recon-
victed; and since 24% of 9,691 is
2,326, the text says that “2,326 of the
9,691 were reconvicted,” despite the
fact that the “24%" was actually ob-
tained by dividing 2,180 by 9,085. The
text could have been written to say
2,180 of the 9,085 were reconvicted,”
but that wasn't done because introduc-
ing a new denominator {9,085) into the
text would have created confusion for
the reader.

Missing daia on out-of-State rearrests

Because of missing information, the
study was unable to determine how
many inmates released from New York
prisons were rearrested outside of New
York. The study was able to document
how many prisoners released in the
other 14 States were rearrested
outside the State that released them.
Because of incomplete New York data,
the report’s recidivism rates are
somewhat deflated.

Missing data on rearrest for a sex
crime

According to arrest records compiled in
the study, 4,163 of the 9,691 released
sex offenders were rearrested for a
new crime of some kind. It was not
always possible to determine from
these records whether the new crime
was a sex crime. For 202 rearrested
prisoners, the arrest record did not
identify the type of crime. For the rest
the record did identity the type but the
offense label was not always specific
enough to distinguish sex crimes from
other crimes. For example, if the label
said “contributing to the delinquency of
a minor,” “indeceny,” “morals offense,”
“family offense,” or “child abuse,” the
offense was coded as a non-sex crime
even though, in some unknown
number of cases, it was actually a sex
crime.

According to arrest records, 5.3% of
the 9,691 (517 out of 9,691) released
sex offenders were rearrested for
another sex crime. For the two reasons
described immediately above, 5.3%
was probably an undercount of how
many were rearrested for a sex crime.
How much of an undercount could not
be firmly determined from the data
assembled for the study. However, a
conservative measure of the size of the
undercount was obtained from the
data. The study database included 121
rearrested sex offenders whose arrest

record did not indicate they were

rearrested for a sex crime (the rearrest
was either for a non-sex crime or for an
unknown type of crime) but whose
court record did indicate they were
charged with a sex crime. When the
study calculated the percentage
rearrested for a sex crime, the 121
were not included among the 517 with
a rearrest for a sex crime. Had the 121
been included in the calculation of the
rearrest rate, the total number
rearrested for a sex crime wouid have
been 638 rather than 517, and the
percentage rearrested for a sex crime
would have been 6.6% rather than
5.3%. This suggests an undercount of
about 1 percentage point.

Texas prisoners classified as “other
type of release”

Texas released 692 male sex offend-
ers in 1994, of which 129 were classi-
fied as release category “17*, defined
as “other type of release.” Numerous
data quality checks were run on the
129 and the 64 of them who were
rearrested. The rearrest rate for the
129 was aboul average for Texas
releases. But numerous anomalies
were found for the 64 who were
rearrasted:

1. The rearrest offense for the 64 was
always missing from their arrest record
2. The date of rearrest for the 64 was
always the same as their release date
3. Virtually all 64 were reconvicted for a
sex crime

4. The sentence length imposed for
their new sex crime was identical to the

38 Recidivism of Sex Offenders Released from Prison in 1994
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sentence they were serving when
released in 1994,

Because of these anomalies, the 129
were excluded from the calculation of
“percent reconvicted for a sex crime.”

Counting rules

In this repori, rearrest was measured
by counting the number of different
persons who were rearrested at least
once. A released prisoner who was
rearresied several times or had mulli-
ple rearrest charges filed against him
was counted as only one rearrested
person. The same counting rule
applied to reconviction and the other
recidivism measures.

If a released prisoner was rearrested
several times, his earliest rearrest was
used to calculate his time-to-rearrest.
The same counting rule applied to
reconviction and recidivism defined as
a new prison sentence.

If a released prisoner had both in-State
and out-of-State rearrests, he was
counted as having an out-of-State
rearrest regardless of whether the
out-of-State rearrest was his earliest
rearrest. The same rule applied in
cases where the released prisoner had
both felony and misdemeanor
rearrests, or both sex crime and
non-sex crime rearrests. The person
was counted as having a felony
rearrest or a sex crime rearrest regard-
less of temporal sequence.

The aim of these rules was to count
people, not events. The only tables in
the report that do not follow the rule are
tables 41 and 42.

First release

All 15 States had first releases, but
they could not be identified in 1 State
(Ohio). They could be identified in
Michigan, but Michigan data on
sentence length did not fit the study’'s
definition. Since sentence length was
critical to several statistics calculated
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from data on first releases (for
example, percent of sentence served),
Michigan was excluded from all tables
based on first releases.

Analysis of statutory rape laws

The publication’s analysis of statutory
rape laws in the United States benefit-
ted greatly from the report “Sexual
Relationships Between Adult Males
and Young Teen Girls: Exploring the
Legal and Social Responses,” by
Sharon G. Elstein and Noy Davis,
American Bar Association, Center on
Children and the Law, October 1997,

Sampling error

In 1994 State prisons in 15 States
released 302,309 prisoners altogether.
A total of 38,624 were sampled for a
recidivism study. Results of that study
and information regarding sampling
and other methodological details are
available in the BJS publication Recidi-
vism of Prisoners Released in 1994,
NCJ 193427, June 2002.

The 302,309 total released consisted
of 10,546 released sex offenders plus
291,763 released non-sex ofienders.
The 38,624 sample consisted of
10,546 released sex offenders plus
28,078 released non-sex offenders.
The number of sex offenders in the
sample was the same as the number in
the 302,309 total because all sex
offenders released in 1994 in the 15
States were selected for the study, not
a sample of them.
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Because no sampling was used to
select sex offenders, numbers and
percentages in this report for sex
offenders were not subject to sampling
error. However, comparisons in the
report between sex offenders and
non-sex offenders were subject to
sampling error because sampling was
used to select non-sex offenders.
Where sex offenders were compared
to all non-sex offenders released in
1994, sampling error was taken into
account. All differences discussed
were statistically significant at the .05
level.

Not all 10,546 sex offenders in the
sample were used in the report. To be
in the report, the sex offender had to
be male and meet all 4 of the following
criteria:

1. A RAP sheet on the prisoner was
found in the State criminal history
repository.

2. The released prisoner was alive
throughout the entire 3-year followup
period. (This requirement resulted in 21
sex offenders’ being excluded.)

3. The prisoner's sentence was greater
than 1 year (missing sentences were
treated as greater than 1 year).

4. The State department of corrections
that released the prisoner in 1994 did
not designate him as any of the follow-
ing release types: release to
custody/detainer/warrant, absent
without leave, escape, transfer, admin-
istralive release, or release on appeal.

A total of 9,691 released male sex
offenders met the selection criteria.,
The number of them released in each
State is shown in the appendix table.

Other methodological details

To help the reader understand the
percentages provided in the report,
both the numerator and denominator
were often given. In most cases, the
reader could then reproduce the
perceniages. For example, the report
indicates 38.6% (3,741) of the 9,691
sex offenders were returned to prison.

Appendix table. Number of sex
offenders released from State prisons
in 1994 and number selected for this
report, by State

Sex offenders
released from
prison in 1994

Selected
tobein
State Total this report
Total 10.546 9,691
Arizona 156 122
California 3,503 3,395
Delaware 53 a5
Florida 1,053 965
lllinois 775 710
Maryland 277 243
Michigan 477 444
Minnesota 249 239
New Jersay 449 429
New York 799 692
North Carolina 508 441
Ohio 824 606
Qregon 452 408
Texas 708 692
Virginia 263 260

Note: "Total released’ includes both male and
female sex offenders; “Total selected to be in
this report” includes only male sex offenders.

Using the 3,741 and the 9,691, the
reader could exactly reproduce the
results. However, the reader should be
aware that in a few places, the calcu-
lated percentages will differ slightly
from the percentages found in the
report. This is due to rounding. For
example, 43.0%, or 4,163, of the 9,691
sex offenders were rearrested;
however, 4,163 /9,691 is 42.96%,
which was rounded to 43.0%.

Offense definitions and other methodo-
logical details are available in the BJS
publication Recidivism of Prisoners
Released in 1994, NCJ 193427, June
2002.

Recidivism of Sex Offenders Released from PrA)l 83994 39
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Kane County Circuit Court THERESA E. BARREIRO ACCEPTED: 6/22/2021 11:27 AM By: RA  Env #13772665

IN THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

MARTIN KOPF, ) Case No. 19 CH 883
)
Plaintiff, ) —
) :‘\J‘{;L@a—u?‘)iﬁjﬂ .ﬂ.;_.fi.%
Vs. ) Clerk of the Circuit Court
o o ] ) Kane County, Illinois
JOE McMAHON, in his official capacity as, )
Kane County State’s Attorney, BRENDAN ) 6/22/2021 11:18 AM
KELLY, in his official capacity as Director )
of the Illinois State Police, and KWAME RAOUL ) FILED/IMAGED
Attorney General, HAMPSHIRE POLICE Dept. ) '
)
Defendants, )

Decision and Order

This Cause comes before the court for ruling on defendant’s motion to dismiss. The court
having heard argument from the parties, and having considered their briefs and the relevant law,

now finds as follows:

Background

This case involves plaintiff’s challenge to the Illinois Sex Offender Registration Act.
(SORA) and related statutes. In 2003, plaintiff, a disabled veteran, was convicted of the offense
of aggravated criminal sexual abuse. The offense involved a 15 year old minor, and plaintiff was
sentenced to three years’ probation, which he successfully completed. Although plaintiff was
told he would only have to register as a sexual offender for ten years, he is classified as a child
sex offender and sexual predator, and as such, he must register for life.

Plaintiff has diligently registered without incident since his conviction. He has also led a law-
abiding life and now lives with his wife and two minor children at 724 Kathi Dr. Hampshire, Il.
In 2017, plaintiff sought to purchase or build a home designed to accommodate his disabilities.
He consulted the Illinois State Police’s Sex Offender Response Team (I-SORT) mapping system
to locate suitable sites that would comply with his SORA obligations. Based on his search he
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determined that the Kathi Dr address was compliant. I-SORT initially confirmed the site was
suitable but advised the plaintiff that he needed to check with local law enforcement. In
November of 2017, plaintiff contacted the Hampshire police department, and was told that the
Kathi Dr address was compliant. Based on this information, plaintiff constructed his home at 724
Kathi Dr.

Plaintiff and his family moved into their new custom built home in August of 2018. In
November of that year, the Hampshire police advised plaintiff of the existence of a “Day Care
Home” on his block that was within 500 feet of his address, and that as a result, he would have to
move. Plaintiff initially complied but found it difficult to secure regular SORA compliant
housing. Eventually, in November of 2011, he filed this case and the court granted injunctive
relief allowing plaintiff to return to his home on Kathi Dr. Plaintiff subsequently filed a six
count amended complaint listing general challenges to the relevant statutes based on equal
protection, void for vagueness, and his claim that the statutes create an unlawful irrebuttable
presumption that the plaintiff is dangerous. The six enumerated counts are respectively: violation
of the ex post facto clause, violations of the due process clause - procedurally and substantively,
violation of the proportionate penalty clause, violation of the cruel and unusual punishments
clause, and negligence.

Defendants now bring section 2-619 motions to dismiss addressing plaintiff’s constitutional

challenges and the negligence count.

SORA and Relevant Statutes

SORA is set out at 730 ILCS 150/1, et. sec. It defines sex offender and sexual predator, and
imposes an obligation upon them to register and comply with the act. 720 ILCS 5/11-9.3 of the
criminal code prohibits registered sex offenders from residing in certain areas. Specifically,
paragraph (b-10) makes it unlawful for a child sex offender to knowingly reside within 500 feet
of a “Day Care Home” The definition of “Day Care Home” is found in the Child Care Act at
225 ILCS 10/2.18. That section defines Day Care Homes as “family homes which receive more
than 3 up to a maximum of 12 children for less than 24 hours per day. The number counted
includes the family’s natural or adopted children and all other persons under the age of 12. The

term does not include facilities which receive only children from a single household.”
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Analysis

Most of plaintiff’s claims can be resolved easily. Particularly the negligence claim in count
six. Plaintiff alleges that both the Illinois State Police and the Hampshire Police Department
owed a duty to plaintiff to accurately inform him of SORA compliant home sites. He asserts
that by not doing so they were negligent, thereby causing him to suffer damages.

Regardless of these claims, the State enjoys statutory sovereign immunity that defeat
plaintiff’s claim. Plaintiff’s attempt to plead the special duty doctrine is of no consequence as the
[llinois Supreme Court abolished it in 2016. See Coleman v. East Joliet Fire Prot. Dist., 2016 IL
117952. Therefore, this claim must fail.

The negligence claim against the Hampshire Police Department must also fail because the
police department is not an entity subject to a suit for damages. The police are employed by the
municipality, and any suit for damages would have to be brought against it. Even then, the
municipality enjoys statutory immunity from suits that do not involve willful and wanton
conduct.

Most of plaintiff’s constitutional claims must also fail, as they have been rejected by prior
courts in favor of the legislative schemes at issue. Furthermore, all statutes carry a strong
presumption of constitutionality. People v. Wright, 194 1ll. 2d 1, 24, (2000); People v. Maness,
191 1l. 2d 478, 483, (2000). To overcome this presumption, the party challenging the statute
bears a heavy burden of clearly establishing its constitutional infirmities. People v. Kimbrough,
163 11l. 2d 231, 237, (1994). Any reasonable construction, which affirms a statute’s
constitutionality, must be adopted, and any doubt regarding a statute's construction must be
resolved in favor of the statute's validity. Burger v. Lutheran General Hospital, 198 Ill. 2d 21,
32, (2001)

Count 1 raises a challenge based on the ex post facto clause. However, the United States
Court of Appeals for the Seventh Circuit conducted a thorough analysis of this issue in Vasquez
v. Foxx, 895 F.3d 515, and found that SORA was neither retroactive nor penal, thus defeating the

claim.

A187

Purchased from re:SearchiL C 590



Count 1l asserts a procedural due process violation. However, this exact argument was
rejected by the Court of Appeals in People v. Avila-Briones, 2015 IL App (1st) 132221. There
the Court relied on a U.S. Supreme Court decision holding that a similar SORA statutory
scheme did not violate procedural due process. Connecticut Dep 't of Pub. Safety v. Doe, 538
U.S. 1 (2003). Likewise, the Doe decision informed the 1st district court of appeals when it
rejected a challenge based on alleged irrebuttable presumptions in SORA. People v. Avila-
Briones, 2015 IL App (1st) 132221. 11 91-92.

Counts IV and V raise challenges base on alleged disproportionate penalties and cruel and
unusual punishment. The court in Avila-Briones resolved these issues in favor of SORA as well.

The void for vagueness allegation also fails as our supreme court has already weighed in on
this topic as well. People v. Howard, 2017 IL 120443

Substantive Due Process and the Equal Protection Clause

This court initially grated injunctive relief based on a finding that plaintiff’s equal protection
argument had merit. This court now finds that the SORA provisions at issue (specifically the
definition of Day Care Home and its impact) violate both the equal protection clause as well as
substantive due process.

Plaintiff’s challenges based on equal protection and substantive due process do not implicate
any suspect class or fundamental right. As such, the court must apply the rational basis test in
weighing plaintiff’s claims. That is, does the statutory scheme purport to address a legitimate
state interest? If so, is the statute rationally related to that purpose? Harris v. Manor Healthcare
Corp., 111 1ll. 2d 350. People v. Kimbrough, 163 Ill. 2d 231. There is no question that the stated
purpose of the statute, to protect children from sex offenders, is a legitimate, if not compelling,
state interest. Whether the scheme is rationally related to that interest however, is another
question. This court finds that as applied to the plaintiff, it is not.

As noted above, a Day Care Home is private home that is licensed to care for 3 to 12
children under age 12 for less than 24 hours a day. The number of children include the children
living in the home under age 12 as well. This definition leads to some absurd results.

Take an imagined neighbor who cares for one unrelated child and has one child of their own

under the age of 12 at home. With only two children in that day care setting, plaintiff can live
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next door to that person and still comply with SORA. Likewise, he can legally live next to his
neighbor with five, ten or a dozen children without consequence. Further, it is reasonable to
assume that there could be dozens of children under age 12 within 500 feet of plaintiff’s house,
and that would be permissible. It is only when that first neighbor invites a third child into the
home, be it thru birth, adoption or day care, that plaintiff’s ability to reside in that neighborhood,
is terminated. This example becomes even more absurd when the next-door neighbor has two to
eleven of their own children at home and brings in one unrelated child for day care. Plaintiff
could have become a model neighbor to that family, yet that one additional child suddenly
disqualifies him. Moreover, a home with thirteen children is outside the possible definition of
Day Care Home.

Such a scheme is not rationally related to the legitimate state interest of protecting children,
and does nothing to promote it. It is unreasonable for a statutory scheme to turn a blind eye to
the many children potentially living next door and within close proximity to plaintiff, only to
attempt to afford protection to a limited few.

The constitutional right to equal protection of the law guarantees that the State must treat
similarly situated persons in a similar manner. Kimbrough at 237. When it comes to “Day Care
Homes”, SORA violates these principles. Plaintiff, living down the block from a private home
with three children under the age of twelve is treated differently from the sex offender living
next door to a comparable family, if the former has at least one child that is being provided day
care. Such a bizarre result cannot survive scrutiny. When viewed in that light, prohibiting
plaintiff from living within 500 feet of such a home is irrational, as it does not reasonably protect
children.

Defendants cites numerous cases that purportedly hold otherwise, but all of them are
distinguishable when analyzing the definition of a “Day Care Home” and its relationship to the
acts stated purpose.

For example, Vasquez v. Foxx, 895 F.3d 515, is one of defendant’s primary authorities
because it dealt with the prohibition relating to day care homes. It is important to note that this is
a federal court decision and the only 2" district appellate court case citing Foxx is the case of
People v. Pepitone, 2019 IL App (2d) 151161. The Pepitone case did not involve day care homes,
but instead was a challenge to the SORA laws based on the defendant’s conviction for being a

child sex offender in a public park. The sole issue in Pepitone was whether the conviction
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violated ex post facto laws. Moreover, the Foxx court failed to engage in any substantive
analysis of the statutory scheme and how it is, or isn’t, reasonably served by the definition of
“Day Care Home”.

The first District Appellate court also cited Foxx in People v. Avila-Briones, 2015 IL App
(1st) 132221. The specific issue relating to day care homes was not argued, nor did the court
conduct an analysis of it definition and its impact on serving the states interests. Likewise the
court in People v. Pollard, 2016 IL App (5th) 130514 resolved the due process issue without
specific reference to the day care home definition.

Other cases cited by defendants deal with other issues, and not due process or equal
protection. United States v. Leach, 639 F. 3d 769 and Mueller v. Raemisch, 740 F.3d 1128 only
addressed SORA like statutes and the ex post fact clause. People ex rel Birkett v. Konetski, 233
[1l. 2d 185 merely addressed whether SORA constituted punishment. In fact, defendants cannot
cite to any case that specifically resolved the deficiency found to exist by this court.

The court recognizes that the equal protection claim was not set out in a separate count.
Never the less, the court will consider it as having been duly plead given plaintiff’s status as self-
represented; and, because defendants fully addressed that claim in their briefs.

Having found that SORA, in concert with the criminal codes residency restrictions for child
sex offenders and the Child Care Act’s definition of “Day Care Home”, violate both substantive
due process and equal protection; and, having resolved all the other issues against the
defendant, there are no remaining issues before the court except for injunctive relief. Given the
courts findings herein, no further hearing is required.

Accordingly, plaintiff is entitled to a permanent injunction enjoining state and local law
enforcement agencies from declining to register plaintiff at his Kathi Dr address, and further
from taking any action to force plaintiff to move or vacate the property based solely on his
proximity to a Day Care Home as it is presently defined in the Child Care Act. Nor can law
enforcement take any action to force plaintiff to move or vacate the property, or prosecute him
for any criminal offense based solely on his proximity to a Day Care Home as it is presently
defined in the Child Care Act.
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NOW WHEREFORE IT IS ORDERED:

A. Defendant’s Motions to dismiss are granted with prejudice as to counts I, 11, IV, V and VI, as

well as those general challenges raised in the complaint, but not addressed paragraph B below.

B. Defendant’s motions are denied as to count III and the equal protection challenge for the

reasons stated.

C. A permanent injunction hereby enters in favor of plaintiff and against the defendants
enjoining defendants from the following conduct:
1. Declining or refusing to register plaintiff at his Kathi Dr address based solely on his
proximity to a Day Care Home as it is presently defined in the Child Care Act.
2. Taking any action to force plaintiff to move or vacate the property based solely on his
proximity to a Day Care Home as it is presently defined in the Child Care Act.
3. Prosecuting plaintiff for any criminal offense based solely on his proximity to a Day

Care Home as it is presently defined in the Child Care Act.

/sl Kevin Busch 6/22/2021 11:17 AM ;27 a
DATED:

JUDGE
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IN THE CIRCUIT COURT OF THE SIXTEENTH JUDICIAL CIRCUIT

KANE COUNTY, ILLINOIS
Case No. 19 CH 883

Martin Kopf

Plaintiff(s)/Petitioner(s)

Kane County State's Attorney, et al.

Defendant(s)/Respondent(s)

-———
\_%J.Jﬂ,ax’.iﬂ?u~&,fi.-*liﬂb

Clerk of the Circuit Court

Pro Se

Plaintiff{s)/Petitioner(s) Atty.

AAG Hal Dworkin; ASA Megan
Baxter; Charles Hervas
Defendant(s)/Respondent(s) Atty.

Kane County, Tlinois

6/23/2021 2:25 PM

Kevin Busch
Judge

n/a
Court Reporter Deputy Clerk

FILED/IMAGED

Pltf/Pet Atty. Def/Resp Atty. [] Other

A copy of this order [] should be sent has been sent

File Stamp

disposing of all claims.

Kane County Circuit Court ENVELOPE: 13795865 SUBMITTED: 6/23/2021 2:25 PM

ORDER

/s/ Kevin Busch 6/23/2021 2:25 PM

Date: 6/23/21

P7-MISC-001 (07/20) Original
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The Decision and Order on Defendants' Motion to Dismiss entered on June 22, 2021 is a final and appealable order

[] Yes - Disposal [ ] No - Disposal Iudg?

- Clerk Copy - Plaintiff/Petitioner

Copy - Defendant/Respondent
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Kane County Circuit Court THERESA E. BARREIRO ACCEPTED: 7/20/2021 3:41 PM By: JB  Env #14113560

APPEAL TO THE SUPREME COURT OF ILLINOIS

FROM THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

MARTIN KOPF,
Plaintiff-Appellee,
V.

BRENDAN KELLY, in his official
capacity as Director of the Illinois
State Police, and KWAME RAOUL,
in his official capacity as Attorney

No. 19-CH-000883

Clerk of the Circuit Court
Kane County, [lhinois

Defendants-Appellants,

and

7/20/2021 3:00 PM

JOE MCMAHON, in his official capacity FILED/IMAGED

as Kane County State’s Attorney, and
HAMPSHIRE POLICE DEPARTMENT, The Honorable
KEVIN T. BUSCH,

)

)

)

)

)

)

)

)

)

) —

General of the State of Illinois, ; \J{r; ,w_m(:‘l Zﬁﬁﬂ@@

)

)

)

)

)

)

)

)

) Judge Presiding.

Defendants.

NOTICE OF APPEAL
Under Illinois Supreme Court Rule 302(a)(1), Defendants Brendan Kelly, in
his official capacity as Director of the Illinois State Police, and Kwame Raoul, in his
official capacity as Attorney General of the State of Illinois, by their attorney, Kwame
Raoul, Attorney General of the State of Illinois, hereby appeal directly to the Illinois
Supreme Court from the final orders entered by the Honorable Judge Kevin T. Busch
of the Circuit Court for the Sixteenth Judicial Circuit, Kane County, Illinois on June

22, 2021, and June 23, 2021, in which the circuit court dismissed most counts in the
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operative complaint filed by Plaintiff Martin Kopf, but ruled that the home day care
provision in section 11-9.3(b-10) of the Illinois Sex Offender Registration Act, 720
ILCS 5/11-9.3(b-10), violated substantive due process and equal protection principles
as applied to Plaintiff, and entered a permanent injunction preventing Defendants
from taking specific actions toward Plaintiff. A copy of the circuit court’s June 22,
2021 and June 23, 2021 orders are attached hereto as Exhibits A and B.

By this appeal, Defendants Director of the Illinois State Police and Attorney
General of the State of Illinois, in their official capacities, request that the supreme
court reverse and vacate these orders of the circuit court to the extent that they were
adverse to them, and grant them any other relief deemed appropriate.

Respectfully submitted,

KWAME RAOUL
Attorney General
State of Illinois

By: [s/ Nadine J. Wichern
NADINE J. WICHERN
ARDC No. 6273253
Assistant Attorney General
100 West Randolph Street
12th Floor
Chicago, Illinois 60601
(312) 814-5659/1497
Primary e-service:
CivilAppeals@atg.state.il.us
Secondary e-service:
nwichern@atg.state.il.us

July 20, 2021
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APPEAL TO THE SUPREME COURT OF ILLINOIS

FROM THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

MARTIN KOPF,

Plaintiff-Appellee, No. 19-CH-000883

V.
The Honorable KEVIN T. BUSCH,
JAMIE L. MOSSER, in her official Judge Presiding.
capacity as Kane County State’s

Attorney,

Defendant-Appellant,

-~ i g ! .
\féu.@&m&lﬁﬁg:wﬁ
Clerk of the Circuit Court
Kane County, linois

and

BRENDAN KELLY, in his official
capacity as Director of the Illinois
State Police, and KWAME RAOUL,
in his official capacity as Attorney
General of the State of Illinois, and
HAMPSHIRE POLICE
DEPARTMENT,

7/22/2021 1:17 PM

FILED/IMAGED

N N’ N N N N N N N N N N N N N N N N N N N N N

Defendants.

NOTICE OF APPEAL
Under Illinois Supreme Court Rule 302(a)(1), Defendant Jamie L. Mosser, in
her official capacity as Kane County State’s Attorney, hereby appeals directly to the
[linois Supreme Court from the final orders entered by the Honorable Judge Kevin
T. Busch of the Circuit Court for the Sixteenth Judicial Circuit, Kane County, Illinois
on June 22, 2021, and June 23, 2021, in which the circuit court dismissed most counts

in the operative complaint filed by Plaintiff Martin Kopf, but ruled that the home day
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care provision in section 11-9.3(b-10) of the Illinois Sex Offender Registration Act,
720 ILCS 5/11-9.3(b-10), violated substantive due process and equal protection
principles as applied to Plaintiff, and entered a permanent injunction preventing
Defendants from taking specific actions toward Plaintiff. A copy of the circuit court’s
June 22, 2021 and June 23, 2021 orders are attached hereto as Exhibits A and B.

By this appeal, Defendant Jamie L. Mosser, in her official capacity as Kane
County State’s Attorney, requests that the supreme court reverse and vacate these
orders of the circuit court to the extent that they were adverse to her, and grant her

any other relief deemed appropriate.

Respectfully submitted,

JAMIE L. MOSSER
Kane County State’s Attorney

By: /s/ Megan L. Baxter
Megan L. Baxter
Assistant State’s Attorney

JAMIE L. MOSSER

KANE COUNTY STATE’S ATTORNEY
Kane County State’s Attorney’s Office
Megan L. Baxter

Assistant State’s Attorney

100 S. Third Street, Fourth Floor
Geneva, Illinois 60134

Atty. No. 6286919

T: 630-208-5320

F: 630-208-5180

E: baxtermegan@co.kane.il.us
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AMENDED CROSS-APPEAL TO THE SUPREME COURT OF ILLINOIS

FROM THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

MARTIN KOPF,

- —
i:?{lj: mﬁ‘;}\pﬂ,ﬁ AL bfﬁ»&-

Clerk of the Circuit Court
Kane County, Ilinois

8/3/2021 12:50 PM

Plaintiff-Appellee-Appellant

V.

FILED/IMAGED

BRENDAN KELLY, in his official
capacity as Director of the lllinois
State Police, and KWAME RAOQUL,
in his official capacity as Attorney
General of the State of lllinois,

No. 19-CH-000883

Defendants-Appellants-Appellees,
and

JOE McMAHON, in his official

as Kane County State’s Attorney,
and HAMPSHIRE POLICE The Honorable
KEVIN T. BUSCH

Judge Presiding

wwuuuuuu—-u*—ﬂh—nuwuvuuvwvv

Defendants-Appellees

NOTICE OF CROSS-APPEAL

Under Supreme Court Rule 302(a){1), Plaintiff pro se, hereby appeal directly to the
lllinots Supreme Court the final orders entered by the Honorable Judge Kevin T. Busch of the

Circuit Court for the Sixteenth Judicial Circuit, Kane County, lllinois on 22 June 2021 and 23 June

1
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2021, in which the circuit court ruled unconstitutional, as-applied to the Plaintiff, a substantive
due process and equal protection clause, and entered a permanent injunction preventing
Defendants from applying 11-9.3(b-10) of the Sex Offender Registration Act, 720 ILCS ILCS 5/11-
9.3(b-10), but dismissed all other claims with prejudice. A copy of the 22 June, 2021 and 23
June, 2021 are included as Exhibits A and B as well as the transcript of the Motion to Dismiss
Hearing as Exhibit C.

Plaintiff, a pro se litigant, files this timely cross-appeal under Supreme Court Rule
303(a)(3).

Through this appeal, Plaintiff Martin Kopf request that the supreme court reverse and
remand the order of dismissal with prejudice as to counts |, li, IV, V and VI, as well as the
general challenges raised in the complaint as the orders of the circuit court was adverse to him,

and grant any other relief this Honorable Court deems appropriate.

Respectfully submitted,

Martin Kopf

pro se

724 Kathi Dr.
Hampshire, IL 60140
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CERTIFICATE OF FILING AND SERVICE

| certify that on 01 August, 2021, | electronically filed the foregoing Notice of Cross-
Appeal with the Clerk of the Circuit Court for the Sixteenth Judicial Circuit, Kane County, using
the Odyssey eFilell system.

| aiso certify that the other participants in the suit, named below, are registered
contacts on the Odyssey eFlle system, and therefore willed be served via the Odyssey eFile
system.

Megan L. Baxter

baxtermegan@co.kane.il.us
Defendant

Nadine 1. Wichern

CivilAppeals@atg.state.il.us
Defendants-Appellant-Appellees

Attorney General for the State of Illinois Kwame Raoul and,
Director of the lllinois State Police Brendan Kelly

Julia Hurley
j.huriey@hcbattorneys.com
Defendant-Appeliees
Hampshire Police Department

Under penalties as provided by law pursuant to section 1-109 of the lllinois Code of Civil
Procedure, | certify that the statements set forth in this instrument are true and correct to the
best of my knowledge, information and belief,

MARTIN KOPF

pro se Plaintiff-Appellee-Appellant
724 Kathi Dr.

Hampshire IL, 60140
224-800-8321
kopfem@gmail.com
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ENVELOPE: 16485023 SUBMITTED: 1/28/2022 4:42 PM

Kane County Circuit Court

127464

Kane County Circuit Court THERESA E. BARREIRO

ACCEPTED: 1/31/2022 8:31 AM

By: MK Env #16485023

IN THE CIRCUIT COURT OF THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

Case No. 19CH883

Martin Kopf ISP, et al. —
- 0 :
Plaintiff(s) Defendant(s) \j‘ﬁi,w%‘?iﬁp LoD
Clerk of the Circuit Court
Pro Se AAG Hal Dworkin; ASA Erin Brady; Kane County, Illinois
Charles Hervas
Plaintiff(s) Atty. Defendant(s) Atty. 1/28/2022 4:42 PM
Busch n/a
Judge Court Reporter Deputy Clerk FILED/IMAGED
A copy of this order [ ] should be sent [X] has been sent oy
Plaintiff Atty. [X] Defense Atty. [ ] Other File Stamp
Plaintiff present in Open Court Yes[ | No Defendant present in Open Court Yes[ | No
ORDER
CONTINUANCE [ ]JUDGMENT [ ] MISC.

THE COURT BEING FULLY ADVISED IN THE PREMISES:
It is ordered:
On motion of Defendants that

this cause be continued in room 320 of the

Kane County Courthouse, 100 S. Third St., Geneva, IL

at 9AM m. on 02/16/22

Judge
L] MUST APPEAR

For:
[ ] Hearing on Motion/Petition For/To:

[ ] Default/Judgment
[ ] Dismiss/setting
[] Proof of damages
[ ] Trial

[] Other (describe)

It is ordered as follows:
[ ] Dismissed without prejudice and strike pending dates.
(] Dismissed with prejudice and strike pending dates.
[ ] Judgment to enter:
[ ] By default
[] Upon trial or hearing
[ ] Defendant having admitted liability
[] Proof of damages made
[] Proof of reasonable attorney's fees made
[] strike pending dates
[] Discharge Rule to Show Cause

[ ] Dismiss citation

[ ] Alias to issue
In favor of
and against ,
in the amount of , costs of

and Attorney's fees of

Misc. Orders:

Defendants' Motion for Clarification is granted in that the Court clarifies that its ruling of June 21, 2021 found the definition
of a Day Care Home from the Child Care Act, 225 ILCS 10/2.18, as utilized in the Section 11-9.3(b-10) of the Sex Offender
Registration Act, 720 ILCS 5/11-9.3(b-10), prohibiting sex offenders from living within 500 feet of a Day Care Home is facially
unconstitutional. This matter is continued to February 16, 2022 at 9AM for status on the entry of Rule 18 findings.

=7

Date: 01/28/22 Judge:
/sl Kevin Busch 1/28/2022 4:41:45 pm
RECEIPT ACKNOWLEDGED:
P2-SC-001 (05/11)
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Kane County Circuit Court THERESA E. BARREIRO

MARTIN KOPF,
Petitioner,
VS.

ILLINOIS STATE POLICE, et. al. ,

Respondent.

Kane County Circuit Court ENVELOPE: 16718547 SUBMITTED: 2/16/2022 9:36 AM

127464

ACCEPTED: 2/16/2022 1:08 PM

By:JJ  Env#16718547

IN THE CIRCUIT COURT FOR THE SIXTEENTH JUDICIAL CIRCUIT
KANE COUNTY, ILLINOIS

Case No 2019 CH 883

)
)
)
)
)
)
)

Clerk of the Circuit Court
Kane County, Illinois

2/16/2022 9:36 AM

FILED/IMAGED

SUPREME COURT RULE 18 FINDINGS
SUPPLEMENTING THIS COURT’S ORDER OF JUNE 22, 2021

This case is before the court, following remand from the Illinois Supreme Court, for the limited
purpose of supplementing this court’s order of June 22, 2021 with the requisite findings pursuant
to Supreme Court Rule 18. Accordingly, the court finds as follows:

(a) These written findings are for the specific purpose of satisfying the provisions of Supreme

Court Rule 18.

(b) This court’s order of June 22, 2021 found a portion of 720 ILCS 5/11-9.3(b-10)

unconstitutional. Namely, the portion that made it illegal for a “child sex offender to

knowingly reside within 500 feet of a ...day care home” as that term is presently defined by

the Child Care Act. (225 ILCS 10/2.18)

(c) The specific grounds for this finding are as follows:

(1) This court’s findings are based both upon the due process clause as well as equal

protection grounds. The statute does not infringe upon any fundamental right, nor does

it implicate a suspect or protected class. Accordingly, the court applied a rational basis

test to determine constitutionality. Clearly, the state has a legitimate interest in protecting

children from child sex offenders. However, the statutory scheme is not rationally related

to that interest, given the definition of “day care homes”.

Purchased from re:SearchlL

E-FILED
2/17/2022 12:16 PM
CYNTHIA A. GRANT

SUPREME COURT CLERK
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127464

“Day care homes” means family homes which receive more than 3 up to a
maximum of 12 children for less than 24 hours per day. The number counted
includes the family’s natural or adopted children and all other persons under the age
of 12. The term does not include facilities which receive only children from a single
household. (225 ILCS 10/2.18)

Given the fact that the definition includes the natural children of the homeowner,
the scheme is actually irrational. This court cited a few examples of that irrationality in
its June 22 order. A simple and extreme example of which is the following: It is
perfectly legal for a child sex offender to live next door to a family with 10 children
under the age of 12. However, if that same family takes in 2 children from separate
households, under the age of 12, for day care, it becomes illegal for the sex offender to
continue to live next door to that family. Therefore, the only way the children are
protected in the first instance, is if their parents take in enough day care kids from
separate households to place them within the 3 to 12 range of protected children.

A penal statute, which serves a legitimate state interest, must still be rationally
related to that interest to survive a constitutional challenge on due process grounds. The
definition of day care home renders 720 ILCS 5/11-9.3(b-10) irrational.

Furthermore, a penal statute cannot treat particular groups of people differently.
The child sex offender living next to a day care home consisting of only 3 qualifying
children is treated differently than the child sex offender living next door to the family of
5,7 or 10 children. Or the child sex offender living next to the family that has 3 to
12 kids for day care that all come from a single household. In the first example it is
illegal, the two latter examples it is not. For the same reasons as above, the statutory

scheme cannot survive an equal protection challenge.

(2) This courts findings are primarily addressing a facial defect in the statutory scheme.
However, the court’s analysis was limited to the definition of “day care homes” and the
fact that it is Mr. Kopf’s proximity to a “day care home” that was the sole issue before

the court. To some extent therefore, the decision was also as applied to Mr. Kopf.

A202
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Initially, upon remand, defendants sought leave to supplement the record with
some stipulated facts. Mr. Kopf objected and for the reasons that follow, the court
finds that no additional facts are necessary.

The facial defect is apparent given the court’s analysis above. It is the definition of
a day care home, and its inclusion of natural children in the home, that lead to the absurd
results highlighted by the court. A facial defect is not reliant on facts, but rather the
impact the statutory scheme has. As such, no additional facts are necessary for the court
to reach the conclusions it did.

The court’s June 22 decision however, was primarily limited to Mr. Kopf’s
proximity to a “day care home.” The same analysis would apply were a “group day care
home” to locate within 500 feet of his home. However, the court’s ruling was limited to
finding 720 ILCS 5/11-9.3(b-10) unconstitutional because of the definition of “day care

homes”, and as such, the ruling is also as applied to petitioner.

(3) The defects in the statutory scheme stem from the absurd possibilities that can
occur given the definition of a day care home. Protecting a small number of children in
some instances, while ignoring the home with potentially 3 times as many children in
others. As long as the definition remains as it presently is, the statute cannot be construed

to survive a constitutional challenge.

(4)  Furthermore, there exists no alternative basis upon which the court could grant the

relief sought.
(5) Plaintiff satisfied Supreme Court Rule 19 as he properly served the ISP, and the

Kane County State’s Attorney; and, the Attorney General filed his appearance and all
parties participated in the hearing before the court.

/s! Kevin Busch 2/16/2022 9:35:57 am ;2/7'%
DATED:

JUDGE
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CERTIFICATE OF FILING AND SERVICE

I certify that on March 15, 2022, I electronically filed the foregoing Brief
and Appendix of State Defendants-Appellants with the Clerk of the Court for
the Supreme Court of Illinois, by using the Odyssey eFilelL system.

I further certify that the other participants in this action, named below,
are registered contacts on the Odyssey eFilelL system, and thus will be served
via the Odyssey eFilelL system.

Martin Kopf
kopfem@gmail.com
(Plaintiff)

Dawn Troost
troostdrawn@co.kane.il.us
(Defendant Kane County State’s Attorney)

Erin Brady
bradyerin@co.kane.il.us
(Defendant Kane County State’s Attorney)

Charles Hervas
chervas@hcbattorneys.com
(Defendant Hampshire Police Department)

Jodi Beasley
jbeasley@hcbattorneys.com
(Defendant Hampshire Police Department)

Julia Hurley
jhurley@hcbattorneys.com
(Defendant Hampshire Police Department)

Christian Ketter
Cketter@hcbattorneys.com
(Defendant Hampshire Police Department)

Under penalties as provided by law pursuant to section 1-109 of the
Illinois Code of Civil Procedure, I certify that the statements set forth in this
instrument are true and correct to the best of my knowledge, information, and



belief.

[s/ Kaitlyn N. Chenevert

KAITLYN N. CHENEVERT

Assistant Attorney General

100 West Randolph Street

12th Floor

Chicago, Illinois 60601

(312) 814-2127 (office)

(773) 590-6946 (cell)
CivilAppeals@ilag.gov (primary)
Kaitlyn.Chenevert@ilag.gov (secondary)
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