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L

APPELLANT’S BRIEF
POINTS AND AUTHORITIES

1. WHERE A PETITIONER DILIGENTLY FILES ITS MOTION FOR
INTERIM FEES AND DISGORGEMENT IN A TIMELY MANNER,
AND OPPOSING COUNSEL’S FEES HAVE BEEN PAID LARGELY
AS A RESULT OF THE RESPONDENT’S SURREPTITIOUS
DEPLETION OF THE AVAILABLE FUNDS IN THE MARITAL
ESTATE OF BOTH PARTIES, RESULTING IN A TRIAL COURT
FINDING THAT NEITHER PARTY IS CAPABLE OF PAYING
ATTORNEY FEES, THE RESPONDENT’S ATTORNEY’S FEES,
WHETHER EARNED OR NOT, ARE “AVAILABLE” FOR

DISGORGEMENT.
Page No.
In re Marriage of Earlywine, 2013 IL 114779, 374 111.Dec.947 10,11, 13, 15, 16
In re Marriage of Aliman and Block, 2016 T1. App(1%") 143076 13,15
In re Marriage of Squire, 2015 IL App (2d) 150271, 403 11l. Dec. 17 13
Bueker v. Madison County, 2016 IL 120024 14

11 THE THIRD DISTRICT APPELLATE COURT ERRED BY
FINDING THAT RESPONDENT’S ATTORNEY WAS NOT IN
INDIRECT CIVIL CONTEMPT OF COURT FOR FAILING TO
DISGORGE ATTORNEY FEES PAID TO HER AS ORDERED BY
THE TRIAL COURT.

Page No.

In re Marriage of Nash, 2012 IL App(1%) 113724 16,17, 18
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1L

APPELLANT’S BRIEF
INTRODUCTION

Contemnor-Appeliee {“Holwell” hereafter) was found in indirect civil contempt
of court on January 16, 2015 and appealed both the finding of contempt and the Court’s
September 29, 2014 Order of disgorgement to the Third District Appellate Court. The
Third District Appellate Court reversed the Court’s finding of contempt and vacated the
order of disgorgement on January 24, 2017.

This is the Brief of Petitioner-Appellant, Christine Goesel, (“Christine” hereafter)
appealing from the Third District Appellate Court decision filed on January 24, 2017.
The Third District Appellate Court denied Christine’s Petition for Rehearing on February
16, 2017. Christine’s Petition for Leave to Appeal to the Supreme Court was allowed on
May 24, 2017.

The issues in this appeal mainly deal with the statutory definition of the word
“available” within Section 501{c-1)(3} of the Illinois Marriage and Dissolution of
Marriage Act regarding the disgorgement of attorney’s fees.

Christine contends in this appeal that the Third District Appellate Court erred in
finding that the attorneys fees paid to Holwell by Christine’s spouse over a four month
period during the pendency of dissolution proceedings were not available for
disgorgement. Christine further contends that, given the facts presented to the trial court,
the Third District Appeliate Court erred in vacating the trial court’s finding of indirect
civil contempt against Holwell.

No issues are raised on the pleadings.
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IIL

APPELLANT’S BRIEF
ISSUES PRESENTED FOR REVIEW

1. WHETHER, WHERE A PETITIONER DILIGENTLY FILES ITS MOTION
FOR INTERIM FEES AND DISGORGEMENT IN A TIMELY MANNER AND
OPPOSING COUNSEL’S FEES HAVE BEEN PAID LARGELY AS A
RESULT OF THE RESPONDENT’S SURREPTITIOUS DEPLETION OF THE
AVAILABLE FUNDS IN THE MARITAL ESTATE OF BOTH PARTIES,
RESULTING IN A TRIAL COURT FINDING THAT NEITHER PARTY IS
CAPABLE OF PAYING ATTORNEY FEES, THE RESPONDENT’S
ATTORNEY’S FEES, WHETHER EARNED OR NOT, ARE “AVAILABLE”
FOR DISGORGEMENT.

2. WHETHER THE THIRD DISTRICT APPELLATE COURT ERRED BY
FINDING THAT RESPONDENT’S ATTORNEY WAS NOT IN INDIRECT
CIVIL CONTEMPT OF COURT FOR FAILING TO DISGORGE ATTORNEY
FEES PAID TO HER AS ORDERED BY THE TRIAL COURT.
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IV.

APPELLANT’S BRIEF
STATEMENT OF JURISDICTION

On January 24, 2017, the Third District Appellate Court filed its opinion reversing
the trial court. On February 16, 2017, the Third District Appellate Court denied
Christine’s Petition for Rehearing.

Petitioner-Appellant filed her Petition for Leave to Appeal to the Supreme Court
on March 21, 2017 and the Supreme Court allowed leave to appeal on May 24, 2017.
Pursuant to Supreme Court Rule 315, Christine elected to supplement her Brief.

The Supreme Court of Illinois has jurisdiction pursuant to Ilinois Supreme Court

Rule 315.
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V.

APPELLANT’S BRIEF
STATUTES INVOLVED

The following statutes are involved in the issues of this case. The pertinent part
of each statute to be construed is:
“750 TLCS 5/501. Temporary Relief
(1) Sec.501. Temporary relief.
In all proceedings under this Act, temporary relief shall be as follows:

(c-1) As used in this subsection (c-1), "interim atiorney's fees and costs”" means
attorney's fees and costs assessed from time to time while a case is pending, in
favor of the petitioning party's current counsel, for reasonable fees and costs
either already incurred or to be incurred, and "interim award" means an award of
interim attorney's fees and costs. Interim awards shall be governed by the
following:

(3) In any proceeding under this subsection (c-1), the court (or hearing officer)
shall assess an interim award against an opposing party in an amount necessary to enable
the petitioning party to participate adequately in the litigation, upon findings that the
party from whom attorney's fees and costs are sought has the financial ability to pay
reasonable amounts and that the party seeking attorney's fees and costs lacks sufficient
access to assets or income to pay reasonable amounts. In determining an award, the court
shall consider whether adequate participation in the litigation requires expenditure of
more fees and costs for a party that is not in control of assets or relevant information.

Except for good cause shown, an interim award shall not be less than payments made or
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reasonably expected to be made to the counsel for the other party. If the court finds that
both parties lack financial ability or access to assets or income for reasonable attorney's
fees and costs, the court (or hearing officer) shall enter an order that allocates available
funds for each party's counsel, including retainers or interim payments, or both,
previously paid, in a manner that achieves substantial parity between the parties.”

“750 ILCS §/102. Purposes; Rules of Construction

Section 102. Rules of construction.

This Act shall be liberally construed and applied to promote its underlying
purposes which are to:

(8)  make reasonable provision for support during and after an underlying
dissolution of marriage, legal separation, parentage, or parental responsibility allocation
action, including provision for timely advances of interim fees and costs to all attorneys,
experts, and opinion witnesses including guardians ad litem and children’s
representatives, to achieve substantial parity in parties’ access to funds for pre-judgment

litigation costs in an action for dissolution of marriage or legal separation.”
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VI.

APPELLANT’S BRIEF
STATEMENT OF FACTS

Petitioner-Appellant, Christine Goesel, (hereafter, “Christine™) filed a Petition for
Dissolution of Marriage from Respondent, Andrew Goesel (hereafter, “Andrew”) on
January 18, 2013. (R. C003-007)

On October 10, 2013, Appellee, Laura Holwell, (hereafter, “Holwell”) filed an
appearance for Andrew and on February 20, 2014, filed a Motion to Sign Listing
Agreement, supported by Andrew’s affidavit, stating that the parties had little to no
income, they were in severe financial straights, and the marital residence had to be sold to
avoid financial ruin. (R. C375-380)

On March 10, 2014, The Law Offices of Edward Jaquays (hereafter, “Jaquays™)
entered its’ appearance for Christine and filed a Petition for Interim Attorney Fees and
Costs on June 12, 2014, (R. C709-715) Christine then filed an Amended Petition for
Interim Attorney Fees and Costs on June 20, 2014, (R. C766-773; A1-A10)

After the Petition for Interim Attorney Fees and Costs was filed, Holwell was
given leave to withdraw as Andrew’s attorney on June 27, 2014, but the trial court
reserved jurisdiction over Holwell on the issue of disgorgement. (R. C796-798)

On July 29, 2014, hearing commenced on the Petition for Interim Attorney Fees
and Costs. (R. 5-6) The parties stipulated to an accounting, reflecting the withdrawal by
Andrew of nearly all of the parties’ marital retirement assets from January, 2014, through
June, 2014, and that those funds were exhausted by the time of the hearing. (R. C797)

The trial court found that Andrew paid his attorneys $100,022 of which $66,382 was paid
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to Holwell with the balance to other attorneys. Christine paid $18,000 to her attorneys, of
which $5,000 was paid to Jaquays as a retainer and the balance to previous attorneys.
(R. C920) At the hearing, Holwell’s billing statement disclosed that from March 10,
2014, through June 20, 2014, Andrew paid Holwell in excess of $35,000.00 in attorney
fees (R. C1148-1149): $5,000 on March 31, 2014; $10,000 on April 28, 2014; $10,000
on April 29, 2014; $1,382 on April 30, 2014; and $10,000 on June 13, 2014. (R. C1148-
1149) Andrew also endorsed a check in excess of $33,000 from Fidelity investments to
his prior counsel on June 13, 2014. (R. 97 Line 14; R. 102, Line 19) Holwell received
$13,000 of the Fidelity funds which she was “holding” at the time of the interim fee
hearing. (R. 97, R. 102)

During the hearing Andrew argued he was unable to pay his attorney fees or
contribute to those of Christine. (R. 201) The trial court found that neither party had the
current ability to pay attorney fees and to level the playing field and achieve parity,
Andrew’s counsel must be disgorged of fees in the amount of $40,952.61. Holwell was
ordered to tender that amount to Jaguays within 14 days of the date of the order which
was September 29, 2014. (R. C924)

Holwell did not pay any part of the amount ordered to be disgorged and was
found, after the Court addressed her Motion to Reconsider, in indirect civil contempt of
court on January 16, 2015 with an indeternninate sentence of not to exceed 179 days in
jail subject to a purge provision of paying $40,952.61, consistent with the trial court order
of September 29, 2014, (R. C1547; A11-A16; A17-A18)

Holwell appealed to the Third District Appellate Court which in its’ Opinion of

January 24, 2017 (2017 IL App (3d) 150101 §39) (AS51-A68) reversed the disgorgement
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Order, vacated the contempt order and remanded the cause to the trial court. (A19-A20)
After a Petition for Rehearing was denied by that Court, Christine filed a Petition for
Leave to Appeal to the Supreme Court of 1llinois on or about March 21, 2017, which
Petition was allowed on May 24, 2017. (A69-A70; A76)

At the time of the decision by the Third District Appellate Court, this Court had

rendered its decision in In re Marriage of Earlywine, 2013 I1. 114779 429, 374 IlL.Dec.

947, (A77-A86) interpreting the disgorgement provisions of Section 501(c-1)(3) of the
[linois Marriage and Dissolution of Marriage Act. Also in existence were In re Marriage
of Squire, 2015 IL App (2d) 150271 921, 403 H1.Dec. 17 (A87-A92) and In re Marriage

of Altman and Block, 2016 IL App (1% 143076 926, 406 Tll.Dec. 136 (A93-A104) which

had conflicting opinions on how to interpret the statute as to disgorgement. The Third
District aligned with the First District and thus this Petition asks the Supreme Court of

{ilinois to resolve the conflict in Appellate Districts on this issue.
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VIL
APPELLANT’S BRIEF
ARGUMENT

I. WHERE A PETITIONER DILIGENTLY FILES ITS MOTION
FOR INTERIM FEES AND DISGORGEMENT IN A TIMELY
MANNER, AND OPPOSING COUNSEL’S FEES HAVE BEEN
PAID LARGELY AS A RESULT OF THE RESPONDENT’S
SURREPTITIOUS DEPLETION OF THE AVAILABLE FUNDS IN
THE MARITAL ESTATE OF BOTH PARTIES, RESULTING IN A
TRIAL COURT FINDING THAT NEITHER PARTY IS CAPABLE
OF PAYING ATTORNEY FEES, THE RESPONDENT’S
ATTORNEY’S FEES, WHETHER EARNED OR NOT, ARE
“AVAILABLE” FOR DISGORGEMENT.

G Thls matter mvolves the mterpreta n_of language in 5750 ILCS 5/501(0—1)(3)_

provxdmg for dlsgorgement of attomey.fees Whlch 1s an ISSHGIOf law sub_]ect to de novo '_

teview. Inre Mamage ofEarlm ne, 201 _.IL114779 at'|l24 -

One of the purposes of the [Hlinois Marriage and Dissolution of Marriage Act is to
make reasonable provision for the support during and after an underlying dissolution of
marriage,... including provision for timely advances of interim fees and costs to all
attorneys,... to achieve substantial parity in parties’ access to funds for pre-judgment
litigation costs in an action for dissolution of marriage. 750 ILCS 5/102(8).

The 1997 amendments addressed a concern that the economically advantaged
spouse would apply his or her greater access to income or assets as a tool making it
difficult for the disadvantaged spouse to retain counsel or otherwise participate in

litigation. In re Marriage of Earlywine 2013 II. 114779 (2013) at §26. Dissolution of

10
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marriage cases frequently entailed strenuous efforts to block access by the other side to
funds for litigation. Earlywine at 426. All too frequently, the economically advantaged
spouse would apply his or her greater access to income or assets as a tool, making it
difficult for the disadvantaged spouse to retain or otherwise participate in litigation.
Earlywine at 426. Thus, the new interim fee system was designed to ameliorate this
problem by streamlining the process for obtaining interim attorney fees. Earlywine at
126.

Andrew’s actions demonstrate a deliberate effort to misrepresent his access to
funds while depleting the marital estate and blocking the Petitioner’s (“Christine’s™)
access to funds for litigation. Holwell was aware of the January 18, 2013 Order of Court
providing that both parties legal fees would be paid from a home equity line of credit
until further Order of Court. (R. C0002) (R. 111, Line 5; R. 113, Line 19) However,
Holwell asserted that the language did not limit the parties to paying their attorney’s fees
exclusively from the home equity line of credit. (R. 111, Line 5; R. 113, Line 19) The
January 18, 2013 Order of Court also provided that both parties were to deposit their
income into a joint account. (R. C002) Holwell testified that she did not believe
liquidated retirement funds constituted income under the terms of the Order. (R. 120,
Line 14; R. 124, Line 13) Holwell did not give any thought to the source of her payments
from Andrew because she did not know. (R. 117, Line 18; R. 114, Line 7)

On February 20, 2014, Holwell, on behalf of Andrew, filed a verified Motion to
Sign Listing Agreement, supported by Andrew’s Affidavit, stating that the parties had
little to no income, that they were in “severe financial straights”, and that the marital

residence had to be sold to avoid financial ruin. (R. C375-380) On May 30, 2014,

11
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Holwell caused to be filed a Motion requesting that the Court set the previously filed
Motion to Sign Listing Agreement for hearing. (R. C607-608)

Holwell received lump sum payments from Andrew of: $5,000 on March 31,
2014; $10,000 on April 28, 2014; $10,000 on April 29, 2014; and $1,382.28 on April 30,
2014 from Andrew. (R. C1148-1149) Holwell did not advise the court that Andrew had
made these payments towards his attorney’s fees during the time period from February
20, 2014 through May 30, 2014, despite the January 18, 2013 Order of Court or pursuing
Andrew’s pleading alleging that the parties were in “severe financial straights” and had
little to no income. (R. C607-608)

During the evidentiary hearing on the issue of interim fees frém July 29, 2014
through July 31, 2014, the Court admitted a table entitled “GOESEL WITHDRAWAILS”
which reflected that Andrew had withdrawn nearly all retirement funds in his name
belonging to the marital estate and utilized the same to pay his attorneys as well as his
current and future expenses. (Petitioner’s Exhibit 4) (A105-A110)

Andrew had engaged in a scorched Earth campaign to liquidate any remaining
marital assets in his control. (Petitioner’s Exhibit 4) Holwell’s billing statement, admitted
at the hearing on interim fees, reflects that from March 10, 2014 through June 20, 2014,
Andrew had made total payments to Holwell of: $5,000 on March 31, 2014; $10,000 on
April 28, 2014; $10,000 on April 29, 2014; $1,382.28 on April 30, 2014, and $10,000 on
June 13, 2014 (turned over to Attorney LeVine). (R. C1148-1149) In addition, Andrew
endorsed a check in excess of $33,000.00 from Fidelity Investments to his prior counsel

on June 13, 2014. (R. 97, Line 14; R. 102, Line 19) Holwell’s failure to give any

12
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thought to the source of the funds paid to her served both her purpose of getting paid and
Andrew’s purpose of depriving Christine of marital assets/funds.

Holwell received $13,000.00 of those Fidelity funds which she was “holding” at
the time of the interim fee hearing as there was some dispute over whether Holwell or
Andrew’s prior attorney would receive those funds. (R. 97, Line 14; R. 102, Line 19)
These funds were clearly available for disgorgement as they had not been allocated to
either of Andrew’s attorneys and were simply being held by Holwell (R. 97. Line 14;
R. 102, Line 19)

This Court has previously found that funds belonging to an attorney, but subject

to reimbursement, may be disgorged. In re Marriage of Farlywine, 2013 IL 114779 at

929. However, there has been a division among the districts whether funds applied

towards attorney’s fees due and owing are subject to disgorgement. In re Marriage of

Altman and Block, 2016 IL App (1% 143076, 406 Ill.Dec. 136, and In re Marriage of

Squire, 2015 IL App(2d) 150271, Does the statutory definition of “available” include
those funds already earned by an attorney and paid?

Earlywine confirms that advance payment retainers are subject to disgorgement.
Earlywine at 929. The interim fee statute grants a Court the discretion to allocate
retainers, interim payments, or both in a manner that achieves substantial parity. 750
ILCS 5/501(c-1)3). To determine the nature of “interim payments” subject to
disgorgement, the Court must construe the interim fee statute.

The primary goal in construing a statute is to give effect to the intention of the
legislature. Earlywine at §24. To ascertain that intent, the Court may consider not only

the language of the statute, but also the purpose and necessity for the law, and evils

13
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sought to be remedied, and goals to be achieved. Id. The statutory language is the best
indicator of the legislative intent. Id. A reasonable construction must be given to each

word, clause, and sentence of a statute, and no term should be rendered superfluous.

Bueker v. Madison County, 2016 II. 120024 at §13. The statutory definition of
“available” includes not only “retainers” but “interim payments”. 750 ILCS 5/501
(c-1)(3) The interim fee statute also refers to “interim awards” in addition to “interim
payments”. 750 ILCS 5/501(c-1) Therefore, the term “interim payments”, “interim
awards”, and “retainers” are separate and distinct terms and subject to interpretation.,

Payment is defined, in a restricted legal sense, as the performance of a duty,
promise, or obligation, or discharge of a debt or liability, by the delivery or money or
other value by a debtor to a creditor where the money or other valuable thing is tendered
and accepted as extinguishing debt or obligation in whole or in part. (Black’s Law
Dictionary, Rev. 4" Ed, page 1285) The legislature not only included “interim
payments” in the statutory definition of available funds but further clarified that the
statute encompassed those “interim payments” that were “previously paid”. 750 ILCS
5/501 (¢-1)

The amounts paid to Holwell were in discharge of debt owed by Andrew to
Holwell. Any interpretation of the statute wherein funds paid to Holwell are not
available for disgorgement, under any circumstances, is inconsistent with the plain
meaning of Section 501(c-1) of the IMDMA. 750 ILCS 5/501(c-1)(3)

A bright line rule that payments applied to an outstanding balance of attorney’s
fees are not subject to disgorgement would not address the actions of Andrew and

Holwell in this matter and, under these circumstances, would be contrary to the stated

14
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purpose of Sections 102 and 501(c-1) of the IMDMA. 750 ILCS 5/102(8) and 750 ILCS
5/501(c-1) See generally, Earlywine at {12 (shielding assets so that one spouse may
easily hire an attorney has the direct effect of making it difficult for the other spouse to
hire his or her own attorney defeating the purpose and goals of the Act, which is to enable
parties to have equitable access to representation).

Altman states in footnote 4, “were the question here purely a matter of equity, we
would be tempted to uphold the disgorgement Order given Gerage’s (as well as
Tzinberg’s) conduct in aiding Block’s ‘scorched earth’ approach to litigating this case...”

In re Marriage of Altman and Block, 2016 IL App(1™) 143076 at Y34. This matter is

distinguishable from Altman as Christine did not delay the filing of her request for
interim fees nor had Holwell been paid the fees sought to be disgorged over an extended
period of time.

A determination that funds are available while in possession of the parties but
unavailable when paid {o their attorneys will allow parties to strategically undermine the
levelling the playing field legislation. Christine did not delay the filing of her request for
interim attorney’s fees as it was filed three months after counsel entered its Appearance
on her behalf. (R. C709-715) (R. C478) During that time period, Holwell received in
excess of $35,000.00 towards outstanding attorney’s fees and Andrew liquidated the
marital retirement accounts without Christine’s knowledge. (Petitioner’s Exhibit 4) Yet,
the Third District’s decision finds those marital funds paid to Holwell to be
unrecoverable through disgorgement and, without any remaining marital assets, through
any request for contribution from Andrew. This matter exemplifies that parties will be

able to manipulate that portion of the marital estate subject to division by funneling

15
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marital funds to their attorney. The party with the greatest control over assets can simply
pledge those assets to their attorney with the attorney recognizing that substantial lump
sum payments made towards balances due will not be subject to disgorgement. Andrew
and Holwell’s actions effectively undermined Section 501{c-1)’s purpose. Earlywine is
surely not the first example of a party’s willingness and efforts to shield marital assets
from their spouse. Fortunately, this Court recognized the danger of advance payment

retainers due to their ability to destroy the interim fee statute’s purpose. Earlywine at

€9,

II. THE THIRD DISTRICT APPELLATE COURT ERRED BY
FINDING THAT RESPONDENT’S ATTORNEY WAS NOT IN
INDIRECT CIVIL CONTEMPT OF COURT FOR FAILING TO
DISGORGE ATTORNEY FEES PAID TO HER AS ORDERED
BY THE TRIAL COURT.

STAN])ARD OF REVIEW

A trxal court’s dec1smn t awar_ 'ttorney .s_ fees generally rev1ewed for an abuse :

Marrlage ofNash 2012 IL App(ist) 113724 at 111-5_

Holwell’s actions in this matter reflect not a good faith effort to appeal a novel
issue without direct precedent but, rather, an attempt to avoid or at least delay payment of
the court’s disgorgement order. Holwell’s knowing acceptance of payments towards her
attorney’s fees (R. C1148-1149) while representing to the Court that Andrew was in
financial straights with little to no income (R. C607-608) provides no basis for her refusal

to comply with the September 29, 2014 Order of Court.

16
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On May 30, 2014, Holwell caused to be filed a Motion requesting that the Court
set the previously filed Motion to Sign Listing Agreement for hearing. (R. C607-608)
Holwell had knowledge that she had received lump sum payments of: $5,000 on March
31, 2014; $10,000 on April 28, 2014; $10,000 on April 29, 2014; and $1,382.28 on April
30, 2014 from Andrew. (R. C1148-1149) In addition, Holwell acknowledged that she
was “holding” $13,000.00 of the funds Andrew turned over at the time of the hearing on
interim attorney’s fees. (R. 97, Line 14; R. 102, Line 19)

It is appropriate to vacate a contempt finding on appeal where the refusal to
comply with the court’s order constitutes a good-faith effort to secure an interpretation of

an issue without direct precedent. In re Marriage of Nash 2012 ILApp(1*) 113724 30.

Holwell’s efforts in this matter as set forth above are not in good faith. If she was acting
in good faith and merely challenging whether those funds paid to her balance of
attorney’s fees were subject to disgorgement, she would have complied with the
September 29, 2014 Order of Court to the extent she argued that funds were available-
the $13,000 she was “holding” which had not been allocated to any of Andrew’s
attorneys. Holwell paid none of these amounts resulting in a finding of contempt by the
Court- not “friendly” although Holwell requested the same. (R. 461, Line 15; R. 464,
Line 18)

Holwell “interpreted” the January 18, 2013 Order regarding payment of attorney’s
fees and the deposit of the parties’ income into the joint account in her favor and against
reason. Holwell filed, on behalf of Andrew, a pleading asserting that Andrew was in dire
“financial straights” while accepting over $35,000 in payments without a thought as to

the source of the payments. (R. 117, Line 18; R, 114, Line 7) As Upton Sinclair stated,

17
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“It is difficult to get a man to understand something, when his salary depends upon his
not understanding it”. As an officer of the Court, Holwell, had a duty of candor to the
court above and beyond her need for getting paid.

Holwell was found in indirect civil contempt on Christine’s Petition for Indirect
Civil Contempt. (R. C983-985) The trial court rejected her argument that the contempt
finding be deemed “friendly”. (R. 461, Line 15; R. 464, Line 18) While a party may
request to be held in contempt to allow for appeal, this purpose alone, is not sufficient to

vacate a contempt finding on appeal. Nash at §30.

18
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VIII.

APPELLANT’S BRIEF
CONCLUSION

The Illinois Marriage and Dissolution of Marriage Act sets forth several
underlying purposes including timely awards of interim fees to achieve substantial parity
in parties’ access to funds for litigation costs. 750 ILCS 5/102(8)

Allowing Holwell to retain those funds received by her from Andrew as a result
of Andrew’s liquidation of marital assets would completely undermine the purpose of the
levelling the playing field legislation. An attorney cannot be allowed to plead before a
court that her client is destitute in dire financial straights while receiving thousands of
dollars towards attorney’s fees and then argue that those funds are not available for
disgorgement.

Given the circumstances in this matter, the Third District Appellate Court erred in
reversing the trial court’s September 29, 2014 Order of disgorgement and erred by

vacating the finding of indirect civil contempt entered on January 16, 2015.

EDWARD R. JAQUAYS

MARTIN RUDMAN

MARK ELLIS

THE LAW OFFICES OF EDWARD R. JAQUAYS

FREEDOM COURT BUILDING

FIVE WEST JEFFERSON STREET, SUITE 200

JOLIET, ILLINOIS 60432 —email: karai@jaquayslawofiices.com
(815) 727-7600 -- ARDC #01326627, #6281341, 02417278
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IX.

APPELLANT’S BRIEF
CERTIFICATION

I certify that this Brief conforms to the requirements of Rules 341 (a) and (b).
The length of the brief, excluding the pages containing the Rule 341(d) cover, the Rule
341(h)(1) statement of points and authorities, the Rule 341(c) certificate of compliance,
the certificate of service, and those matters to be appended to the brief under Rule 342(a),

18 19 pages.

BY: /8! Mark Ellis
MARK ELLIS on behalf of EDWARD R.
JAQUAYS, Attorneys for Appellant

EDWARD R. JAQUAYS

MARTIN RUDMAN

MARK ELLIS

THE LAW OFFICES OF EDWARD R, JAQUAYS

FREEDOM COURT BUILDING

FIVE WEST JEFFERSON STREET, SUITE 200

JOLIET, ILLINOIS 60432 - email: karagijaquavslawoffices.com
(815) 727-7600 -- ARDC #01326627, #6281341, 02417278
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STATE OF ILLINOIS )
) ss
COUNTY OF WILL )
IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
WILL COUNTY, ILLINOIS =
2 =
IN RE THE MARRIAGE OF: ) % o= M
) D: pr o -——":
CHRISTINE GOESEL ) g5 & [
Plamtiff, ) f_i i ]
V8. ) Case No. 13 D 107 w2
G s
) 29 ©
ANDREW GOESEL, )
)
Defendant. )

AMENDED PETITION FOR INTERIM ATTORNEY FEES, COSTS
AND OTHER RELIEF

Amended Count I- Interim Fees

Now comes the Plaintiff, CHRISTINE GOESEL, by and through her attomeys, THE

LAW OFFICES OF EDWARD R. JAQUAYS, EDWARD R. JAQUAYS, of counsel, and
pursuant to Section 501(c-1) of the Illinois Marriage and Dissolution of Marriage Act (750

ILCS 5/501{c-1]), and as her Amended Count 1 of her Amended Petition for Interim Attorney

Fees, Costs and Other Relief petitions the Court for entry of an Order requiring the Defendant,

ANDREW GOESEL, to pay interim atforney's fees and costs, and in support thereof states as
follows:

1. On or about March 7, 2014, the Plaintiff, CHRISTINE GOESEL, contacted

THE LAW OFFICES OF EDWARD R. JAQUAYS to represent her relative to the above-
captioned cause.

The Plantiff, CHRISTINE GOESEL, formally retained THE LAW
OFFICES OF EDWARD R. JA4QUAYS on March 7, 2014, and agreed to pay those fees that

were necessarily and reasonably incurred on behalf of the Plaintiff, CHRISTINE GOESEL, at

1 A-n !
“ermMaTTen 1Tenmaant wni ¢ nzanmo

; N :AQ:22 KCCH
22,14 Qg 40232 HEE
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the hourly rate set forth in the following paragraphs.

2. That the Plaintiff, CHRISTINE GOESEL, filed a Petition for Dissolution of
Marriage in this action, which remains pending and undetermined in this Court.

3. That EDWARD R. JAQUAYS is the principal attorney entrusted with this case,
and the agreed charges for his time in this case are $375.00 per hour for office time and $400.00
per hour for depositions, pre-trials, settlement conferences, and Court time. These rates
represent EDWARD R, JAQUAYS' customary charges for representation in such actions, and
are fair and reasonable in light of EDWARD R. JAQUAYS' expertise and standards established
by custom and usage in the community at large.

4, That the Defendant, ANDREW GOESEL, is represented by LAURA
BOLWELL.

5. That the Defendant, ANDREW GOESEL, has now retained the firm of
LEVINE, WITTENBERG, SHUGAN, & SCHATZ to represent him in addition to LAURA
HOLWELL,

6. The Defendant, ANDREW GOESEL, has also caused to bé filed a Petition for -
Appointment of a 604.5 Evaluator in this matter. The Defendant’s motion alleges that custody is
a contested issue in this matter.

7. EDWARD R. JAQUAYS reasonably expects to expend at least fifty (50) to
seventy-five (75) hours in conjunction with the issues in this cause including custody of the
parties’ minor children; a 604.5 evaluation; support issues; and various other contested matters
prior to trial.

8. These hourly expenditures of time are necessary and reasonable i light of the

nature and complexity of this matter.

2 AL
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9. That the Plaintiff, CHRISTINE GOESEL, paid an initial retainer of FIVE
THOUSAND AND 00/100 DOLLARS (35,000.00). She is without sufficient income to pay
any additional fees to ATTORNEY EDWARD R, JAQUAYS, and currently has an outstanding
balance due to THE LAW OFFICES OF EDWARD R. JAQUAYS, in the amount of
TWENTY-SEVEN THOUSAND ONE HUNDRED FORTY-TWGO DOLLARS AND
60/100THS ($27,142.60), as of June 1, 2014.

10.  That the Defendant, ANDREW GOESEL, is gamfully employed, earning

substantial sums of money, or is capable of earning substantial sums of money, and is further
capable of discharging this Court's Order for Interim Attorney's Fees and Costs.

11.  The Plantiff, CHRISTINE GOESEL, lacks sufficient funds to pay for her - |
re‘asonable attorney’s fees and costs incurred in conjunction with this cause. The Defendant,
ANDREW GOESEL, has engaged two firms fo represent him in this matier, THE LAW
OFFICES OF LAURA HOLWELL and LEVINE WITTENBERG, SHUGAN & SCHATZ,
as his attoneys. The Plaintiff, CHRISTINE GOESEL, is entitled to parity in the representation v
she requires in this case. She is entitled to be on a level playing field with the Defendant,
ANDREW GOESEL, in terms of legal representation. She is entitled to an interim award
payable to EDWARD R. JAQUAYS which should be not less than the payments made or
reasonably expected to be made to the attorneys for the Defendant, ANDREW GOESEL. These
amounts are necessary to enable her to participate adequately in the litigation, If she is not
afforded this ability, her rights wiil be prejudiced.

12.  The appheation of the Plaintiff, CHRISTINE GOESEL, for interim attorney's
fees and costs should be decided by the Court on a non-evidentiary basis pursuant to Section

501(c-1)(1) of the Illinois Marriage and Dissolution of Marriage Act [750 ILCS 5/501(c-1)(1)].
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13.  The Plaintiff, CHRISTINE GOESEL, aftaches hereto the Affidavit of her
attorney, EDWARD R. JAQUAYS. |

14, That subsequent to the filing of the Petition for Interim Attomney’s Fees, Costs,
and Other Relief, the Defendant submitted to a deposition.

15.  During the course of the Defendant’s deposition, the Defendant testified that he
had paid his attorney, LAURA HOLWELL, approximately FORTY THOUSAND DOLLARS
(540,000) to FIFTY THOUSAND DOLLARS (§50,000.00) since January 1, 2014,

16.  That the Plaintiff has paid approximately FIVE THOUSAND TWO HUNDRED
DOLLARS (35,200.00) to the Law Offices of Edward Jaquays and no money to her prior
counsel during the year 2014, That the Plaintiff owes a substantial amount n attorney’s fees to
The Law Offices of Edward R. Jaquays for which there is a Petition for Interim Attorney’s Fees
and Costs pending.

17.  That, during his deposition, the Defendant, ANDREW GOESEL, further
testified that be had withdrawn in excess of ONE HUNDRED TWENTY THOUSAND
DOLLARS ($120,000.00) from the mantal retitement asseis which were used to pay his
personal expenses including attorney’s fees to Attomey, LAURA HOLWELL.

WHEREFORE, pursuant to Section 501(c-1} of the Hiinois Marriage and Dissolution
of Marriage Act (750 ILCS 5/501(c-1), the Plaintiff, CHRISTINE GOESEL, requests that this
Court: '

A. Enter an Order requiring the Defendant, ANDREW GOESEL, to pay EDWARD
R. JAQUAYS the sum THIRTY THOUSAND DOLLARS ($30,000.00), which said amount
includes TWENTY-SEVEN THOUSAND ONE HUNDRED FORTY-TWO DOLLARS AND

60/100THS ($27,142.60), which is the balance due and owing THE LAW OFFICES OF

FENIMREATTE R #0007 MHTE AR AL ACAAMAALE BMANAL A AL
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EDWARD R. JAQUAYS, by the Plaintiff, as of June 1, 2014, which said balance includes the
retainer and payments paid by the Defendant to date; and an additional two thousand eight
hundred fifty-seven and 74/100 dollars ($2,857.74) representing interim fees and costs in
connection with the future representation of the Plamtiff, CHRISTINE GOESEL, in this cause,
and/or an amount not less than the payments made or reasonably expected to be made by the
Defendant, ANDREW GOESEL, to his attorney;

B. Or 1n the alternative, in the event this Court finds that the Defendant, ANDREW
GOESEL, lacks the ability to pay interim fees, that this Court enter an order disgorging an
amount necessary from Attorney, LAURA HOLWELL, to ensure that the Plaintiff can be
adequately represented in this matter and there is parity among the parties with regard to
payment of their respective attorneys; and

C. For such other and further relief as this Court may deem just.

Count JI- Funding of 503(g} Trust

Now comes the Plaintiff, CHRISTINE GOESEL, by and through her attorneys, THE
LAW OFFICES OF EDWARD R. JAQUAYS, EDWARD R, JAQUAYS, of counsel, and
pursuant to Section 503(g) of the Illinois Marriage and Dissolution of Marriage Act (750 ILCS
5/503(g}), and as Count I of her Petition for Interim Aftorney Fees, Costs and Other Relief
petitions the Court for entry of an Ordet requiring the Defendant, ANDREW GOESEL, to
withdraw sufficient additional funds to be deposited in the 503(g) trust for the benefit of the
children, and in support thereof states as follows:

1. That on February 20, 2014, a Court Order was entered that provides, in part, as
follows:

“Respondent’s T-Rowe Price account ending (omitted
pursuant fo Supreme Court Rule 138) shall be liguidated to
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fund a 503(g) trust for the purposes of support of the minor
children; Respondent shall initiate such liquidation en 2/20/14;
the check shall be delivered to Nancy Donlon and held in the
IOLTA trust account Panos & Associates until further order of
Court, Nancy Donlon shall issue a check to Christine Goesel in
the amount of $3,500.00 per month for child support until
farther order of court; if there is less than $40,000.00 in the T-
Rowe Price Account Respondent shall take the difference from
the Respondent’s Fidelity Account (IRA).”

2. That the Defendant failed to withdraw sufficient funds to fully fund the 503(g)
Trust as required by the Court Order of February 20, 2014.

i Thé Defendant, in violation of the Court Order, liquidated the Plaintiff’s (rather
than his own) T Rowe Price account in the amount of THIRTY ONE THOUSAND SEVEN
HUNDRED SIXTEEN AND 70/106 DOLLARS ($31,716.70) and said funds were
subsequently deposited into the IOLTA Trust Account of Panos & Associates.

4, The Defendant never delivered to the children’s representative, Nancy Donlon,
the difference to ensure that the trust held funds in the amount of forty thousand dollars
(340,000.00).

5. That, due to the Defendant’s failure to comply with the February 20, 2014 Order
of Court, the funds held in trust for the benefit of the children are nearly completely depleted.

6. That in order to ensure that the children receive the support necessary for their
needs, additional funds must be deposited into the 503(g) Trust.

7. That, despite being employed and eaming substantial income, the Defendant has
not made any contrtbution towards the needs of the children since establishment of the 503(g)
Trust.

WHERFORE, the Plaintiff, CHRISTINE GOESEL, prays this Honorable Court enter

an Order requiring the Defendant, ANDREW GOESEL, to liquidate funds from his T-Rowe
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Price Account and Fidelity IRA and deliver said funds to the children’s representative to be
deposited into the 503(g) Trust and utilized as set forth in the February 20, 2014 Court Order,

Count ITI- Accounting

Now comes the Plaintiff, CHRISTINE GOESEL, by and through her attorneys, THE
LAW OFFICES OF EDWARD R. JAQUAYS, EDWARD R. JAQUAYS, of Icounscl, and as
Count III of her Petition for Interim Attorney Fees, Costs and Other Relief petitions the Court for
entry of an Order requiring the Defendant, ANDREW GOESEL, to account for certain funds,
and in support thereof states as follows:

L That the Court has jurisdiction of the parties and the subject matter hereto.

2. That the Defendant recently took a trip to Europe to tour with ks band as a
professional musician,

3. The Defendant has obtained employment as a chiropractor having purportedly
closed his chiropractic practice,

4, That, upon information and belief, the Defendant has purchased a boat.

5. That, due to the Defendant’s refusal to contribute any amounts towards the
support of his children, this Court previously established a 503(g) trust.

6. That, upon information and belief, the Defendant has no assets other than s
share of the marital property in this matter.

7. That the Defendant has not contributed any funds towards the marital expenses
since March, 2014 and the mortgage has not been paid since March, 2014,

8. That there is no good reason for the Defendant to purchase a boat or any other
luxury item during the pendency of these proceedings.

WHERFORE, the Plaintiff, CHRISTINE GOESEL, prays ts Honorable Court enter

7 A’7
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an Order requiring the Defendant, ANDREW GOESEL, to provide an accounting of his income

and expenses including any funds utilized for the purchase of a boat.

CHRISTINE GOESEL, Plaintiff,

By: WMQ fm/\ \%T(

EDWARD R. JAQUAYS, Her Attorney

THE LAW OFFICES OF EDWARD R. JAQUAYS
FREEDOM COURT BUILDING

FIVE WEST JEFFERSON STREET, SUITE 200
JOLIET, ILLINOIS 60432

(815) 727-7600

ATTORNEY REG. #01326627

\AmendedPet IntAttyFres 062014
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STATE OF ILLINOIS )

)  ssS
COUNTY OF WILL )

TUA
PEERR

-

IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUI
WILL COUNTY, ILLINOIS

N

IN RE THE MARRIAGE OF:

3714

AL

CHRISTINE GOESEL

..,_
S

! (T[h
“3009 a
7€ :C Hd 0z MO R

SIOM

Plaintiff,
Vs,

Case No. 13D 107
ANDREW GOESEL,

Defendant.

R i g i

AFFIDAVIT OF EDWARD R. JAQUAYS

L. Tam an Attorney at Law licensed to practice 1n the State of Illinois, mamtaning

my offices at Five West Jefferson, Joliet, Illinois. Each of the statements contained herem are

true and correct and known to me of my own personal knowledge. If called as a witness, [ could

and would competently testify thereto.

2. That I am an aftorney licensed to practice law in the State of Illinois, and have

been so licensed since 1975, That I am a sole practitioner, whose practice is involved in all areas

of litigation, mcluding a heavy concentration in the family law area.

3. I am attomey of record for CHRISTINE GOESEL, who 1s the Plaintiff m this

case, having been formally engaged to represent her on March 7, 2014.

4, That this action involves property and support issues, as well as custody and/or

visitation.

My law firm has received an initial retainer of FIVE THOUSAND FIVE HUNDRED

DOLLARS ($5,000.00). It is difficult to estimate entirely anticipated legal fees in representing

« 0.2 %
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the Plaintiff, CHRISTINE GOESEL, in order fo prepare this matter for trial. Based upon my
experience as a family law practitioner since 1975, and my involvement in a number of similar
cases, I would certamnly expect to expend fifty (50) to seventy-five (75) hours of time in
conjunction with the discovery, pre~decree and preparation of the trial of this cause.

The Plaintiff, CHRISTINE GOESEL, has signed a contract of employment with my
firm obligating herself to pay my legal fees at a rate of $400.00 per hour for Court and deposition
time and $375.00 per hour for non-Court tune. Based upon the attomey’s fees and costs incurred
to date, as well as the estimate of time to be expended in the trial preparation and tmal of tius
cause, a contribution of THIRTY THOUSAND DOLLARS AND 00/100THS ($30,600.00),
which ncludes the attormeys fees due and owing to date, toward Defendant’s attorney's fees, or
an amount equal to the amount paid by Defendant, ANDREW GOESEL, to lis attomey, will

provide reasonable assistance to the Plaintiff, CHRISTINE GOESEL, in her representation.

Further, Affiant sayeth not. /W\O‘v
BY: m

EDWARD R. JAQUAYS, Attorney
for Plaintiff, CHRISTINE GOESEL

Subscrbed and sworn to before me
this 0 day of June, 2014.

¥ 'Dm:-m,sm-
pa T 1 eal 2 M. Holion
¥ oo 1 ofliling
NOTARY PUBLIC My Commsi Exphos orse7

THE LAW OFFICES OF EDWARD R J4QUAYS
FREEDOM COURT BUILDING ~ FIVE WEST JEFFERSON STREET, SUITE 200

JOLIET, ILLINOIS 60432 - (815) 727-7600 ~ ATTY, 01326627
{PetdIntAttyFees. 060614}
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iN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
WILL COUNTY, ILLINOIS

IN RE THE MARRIAGE OF )
) 2
CHRISTINE GOESEL, ) e T
' Petitioner, ) 5 ; o
. )  NO 13D 107 P 10
and ) - % @
) a7
ANDREW GOESEL, ) c
Respondent )
DECISION AND ORDER

This cause came before the Court for hearing on July 29, 30 and 31,
2014 CHRISTINE GOESEL (Wife) was represented by Edward
R Jaquays of The Law Offices of Edward R Jaquays ANDREW GCESEL
(Husband) was represented by Howard Levine of Levine, Wittenberg,
Shugan, & Schatz The minor children were represented by child
representative Nancy Donlon of Panos & Associates

ISSUES

Wife petitioned for intenm attorney fees After a hearing, Wife moved
to amend her petition to conform to the proofs

Should leave to amend the amended petition for fees be granted?

Should interim fees be awarded?

A
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FINDINGS OF FACT

Wife filed for divorce January 18, 2013 Both parties retained legal
counsel Counsel for each have changed during this hiigation

Wife filed an Amended Pettion for Intenm fees seeking contribution
from Husband as she has the inability to pay her attorney fees Hearing
was held, with the parties stipulating to exhibits  Husband claims monthly
net income of $3,343 56, with expenses exceeding income Certain of
Husband's bank records and his accounting of monies spent were exhibits
entered into evidence Attorney Laura Holwell was the only witness who
testified She testified as to her fees, with respect to amount paid and
when monies were received Holwell's bill was admitted into evidence
Certain court orders relating to fees were entered prior to the hearing on
fees, which were acknowledged

Husband paid his attorneys $100,022 27 $66,382 28 to Holwell,
$10,000 00 to Levine and $23,638 99 to Boback Wife paid her attorneys
$18,117 04 $5,000 00 to Jaguays and $13,117 04 to Goldstine, Skrodzk,
Russian, Nemec and Hoff, Ltd Fees paid to date total $118,139 31
(excluding fees patd to the child representative)

After proofs closed, Wife moved to amend her amended petition to

conform to the proofs Wife requests leave to amend her petition to include

2 AL
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a claim for “true disgorgement” of fees wrongfully obtained from Attorney
Laura Holwell The motion for leave to amend was not supported by
affidavit
PRINCIPLES OF LAW

AMENDMENT: 735 ICLS 5/616(c)

Pleadings may be amended to conform to proofs upon just terms
735 ILCS 5/616(c) However, the nght i1s not absolute  First Robinson
Savings and Loan v Ledo Construction Co, Inc, 210 Il App 3d 889, 892
(5™ Dist 1991) A motion for feave to amend a pleading must be in writing,
state the reason for the amendment, set forth the amendment that 1s being
proposed, show the matenality and propriety of the proposed amendment,
explain why the proposed additionai matter was omitted from earller

pleadings, and be supported by an affidavit First Robinson Savings and

Loan, 210 Hll App 3d 889, 892
INTERIM FEES: 750 IL.CS 5/501(c-1)

One of the underlying prnciples of the IMDMA i1s to promote its
purpose by, In part, making reasonable provisions for spouses, mcluding
provisions for timely awards of interim fees to achieve substantial party in

the parties’ access to funds for khigation 750 ILCS 5/102(5) Section

s A3

PR - - ~ - . ., - -
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3-15-0101
09/25/14°13:01:26 WK

501(c—1) was enacted to level the playing field by equalizing the parties'
itigation resources /n Re Marnage of Earlywmne, 2013 1L 114779, q 26
Section 501(¢c-1) of the IMDMA grants courts authonty to award interim
attorney fees i predecree dissclution of marnage cases 750 ILCS
5/501(c-1) This provision Is to be liberally construed to promote IMDMA's
underlying purpose of achieving substantial panty in parties’ access to
funds for itigation 750 ILCS 5/102(5), Earlywine, 2013 1L 114779, 1] 23

Recogmzing the legislature’s goal, the llnois
Supreme Court specifically held that retainer and terim payments were
subject to disgorgement pursuant to section 501(c-1) Earlywine, 2013 IL
114779, § 23, 26 It does not matter that the funds had become the
property of the atiorney upon payment and placed in a general account
Earlywine, 2013 1L 114779, 191 27-29

Section 501(c~1)(3) allows a court, after consideration of the relevant
factors, to order a party to pay the petitioning party's interim attorey fees
N an amount necessary to enable the petiioning party to participate
adequately in the iitigaton 750 ILCS 5/501(¢c~1)3) Prior to ordering a
party to pay, the court must find that the petitioning party lacks sufficient
access to assets or income to pay reasonable attorney fees, and that the

other party has t_he ability to pay the fees of the petitioning party 750 ILCS

o A

09,2914 13 01 25 wWLon
1] BENMANI S DM ABL § ha TWAMEALITALT kA TDTET AL ACININDIE 17 AL.77 T

0ONNGY7T
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3-15-0101
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5/501(c—1)}3) If both parties lack the ability to pay reasonable attorney
fees, the court shall order allocation of avalable funds for each party's
counsel, including retainers or intenim payments, or both, previously paid, in
a manner that achieves substantial party between the parties
Earlywine, 2013 1L 114779, Y 23

ANALYSIS
AMENDMENT:

A motion to amend must be supported by Affidavit  First Robinson
Savings and Loan, 210 |l App 3d 889, 892 Wife’'s motion to amend the

amended petition for fees is not supported by affidavit

INTERIM FEES:

Husband claims current monthly net mcome of $3,343 56, with
expenses exceeding ncome Wife seeks contribution as she has the
inability to pay her attorney fees Both parties currently lack the financial
ability to pay reasonable attorney fees

To date Husband paid his attorneys $100,022 27 $66,382 28 to
Holwell, $10,000 00 to Levine and $23,639 99 to Boback Wife paid her
attorneys $18,117 04 $5,000 00 to Jaguays and $13,117 04 to Goldstine,
Skrodzki, Russian, Nemec and Hoff, Ltd The total fees paid to date is

$118,139 31 (not including fees paid to the child representative) To level

DONGGTT
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3-15-0101
09/29/14 13:01:26 WCCH
the playing field, each party should have $58,069 65 for fees To achieve
panty, Husband's attorneys should be disgorged of $40,952 61
CONCLUSIONS OF LAW
The petition to amend to conform to the proofs does not comply
with 735 ILCS 5/616(c)
Nﬂ%wwWMﬂ%mmmmmwmmﬁmeh%'mbwmm
playing field and achieve panty, Husband's counset must be disgorged of
fees in the amount of $40,952 61
ORDER
The petition for leave to amend to conform to the proofs 1s denied
The amended petition for interim fees 1s granted Attorney Laura A
Holwell shall tender fees Husband paid her in the amount of $40,952 81 to
counsel for Wife, The Law Offices of Edward R Jaquays, within 14 days of
this order Wife's counsel, The Law Offices of Edward R Jaquays, may
apply the disgorged fees foward any outstanding balance owed for attorney
fees and costs incurred to date and shall hold any remaming funds Iin

escrow as a retainer for future fees and_costs

0933014 1301 26

TIALITTRET. 129089714 AT 1 ADNE AT ACH) PACTRITAIT 4 ACTATER Ahb DL AN

Wi H
1€ 1 dg AT BRI C'ANNNG7 A
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STATE OF ILLINCIS }
)S8
COUNTY OF WILL }

IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUI’Fi L E F:g
WILL COUNTY, ILLINOIS -
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PAMELA J. MCGUIRE, CLERK OF THE CIRCUIT COURT OF WILL COUNTY

_ — — [
_Wihite—Court  Yellow -Plawtift Pusk~Defendant P f S 7C (Revised DY),
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STATE OF ILLINOIS)
188
COUNTY OF WILL )

~
IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCJ‘& E

WILL COUNTY, ILLINOIS 15 4 Y g
IN RE THE DISSOLUTION OF P 6 py o
4 r"f‘: \r\ " ‘_'7
a"""‘S"ﬁﬁQ €= '"‘in',','}(."‘f /'g ‘A,
Plamntiff B
vy
casEno- V% oM
Ainrsd (bassa
Defendant
ORDER Boee 2 &F
PLAINTIFF O Y£S Judge PLAINTIFF YES
PRESENT E%(E) PrzcumnSema T | ATIORNEY Y Roe~S3  ONo
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PAMELA J. MCGUIRE, CLERK OF THE CIRCUIT COURT OF WILL COUNTY
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STATE OF ILLINOIS )
) SS
COUNTY OF WILL )
IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
WILL COUNTY, TLLINOIS
IN RE THE MARRIAGE OF: ) -
) R
CHRISTINE GOESEL, ) g T
) 25 2D
Plamt:ff, ) N
) 5
vs ; CaseNo 13D 107 :: ; g
ANDREW GOESEL, ) ™
)
Defendant )
ORDER

Cause coming on for status and hearing, Plaintiff present by her attorney EDWARD R.
JAQUAYS, and the Defendant present by HOWARD LEVINE, and LAURA HOLWELL,
present 1n person pursuant to previous order of court as to purge and question of junisdiction

Arguments and suggestions of counsel presented to the court, and the court bemng fully advised

the premises, y (\O(_a L___._-

IT IS HEREBY|ORDERED
1 Court finds that Ms Holwell has failed to purge herself from the previous finding

of contempt The order of contempt previously entered 1s now found to be final and appealable
and Ms Holwell has thirty (30) days in which to file her Notlce of peal from today's date
Stk (cmsm (oY) i L <TeY
VIOUS order of 1iCarceration 1s stayed For sa:d

The muttimus with respect fothe

thirty (30) day period and 1n the event Ms Holwel! files her Notice of Appeal, the mittimus with

respect to her ncarceration 1s stayed pending the Appellate Court deciston

i
01 .21415 1521458 wh r Aﬂ*’lq

FUNCT TR A CORIITRD ML ASORIARE (148

T ONNTRTA

TELMAAITTIN SA0ROAYEY WHI L aAmr Al ACMIAMALS AMLACAE 4 KE
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N

3 Ms Holwell indicates that she may or mey pot file an appeal If she does file an @ (ukh
qu ¢ g"”'” (i 2o s (2

appeal and seeks to post a bondo stay enforcement of the jidgment during the appeal, then said W
bond shall be filed with the Clerk of the Circut Court of Will County

4 The fine of $10 00 per day as a portion of the court’s previous finding of
contempt shall become effective as of today’s date

5 The court finds that 1t does have subject matter and personal junsdiction over Ms
Holwell, but finds that the Petition for Rule to Show Cause now pending aganst her as filed on
October 1, 2014, fails to state a cause of action

Accordingly, pursuant to Section 2-615 of the Code of Civil Procedure, saxd Petihon for
Rule to Show Cause 1s dismussed without prejudice  Plamtiff 1s granted leave to file an amended
Petition for Rule should she so chose/! Said amended petition, if filed, shall be filed within 28

days of today’s date oy m t{a

6 Matter continued to February 20™ at 9 00a m , for

ms Keleedd
whesssifoomtbrrespect<o the mittimus 1ssued unless sies has erther purged herself from the previous

finding of contempt or filed an appropriate Notice of Appeal

{815) 727-7600
ATTORNEY#01326627

Email mfo@jaquavslawolfices com
Orderof0121 15 re Holwell

)
I ATTTIR IRPTAI I AABD A RERARGLE AnAned ALs AR IATRIT A AR A ACARTE 1R T e 0NNt 877
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L
APPELLEE’S BRIEF
POINTS AND AUTHORITY

I THE COURT DID NOT ABUSE ITS DISCRETION BY
DISGORGING FEES PAID TO ATTORNEY HOLWELL

PAGE

In re Marriage of Nash, 2012 ILApp(1*) 113724 5,7
In re Marriage of Levinson, 2013 ILApp(1¥) 121696 6
In re Marriage of Beyer, 324 I1l. App.3d 305, 753 N.E.2d 1032, 257 7

I11.Dec. 406 (1* Dist. 2001)

Kaufman, Litwin, and Feinstein v. Edgar, 301 I1l.App.3d 826, 704 N.E.2d 756, 235 8

Iil.Dec. 183 (1* Dist. 1989)

In re Marriage of Johnson, 2011 ILApp(l“) 102826 9
750 IL.CS 5/501(c-1}) 5

II. THERE IS NOT EVIDENCE OF THE AMOUNT INCURRED
AS A RESULT OF THE DISQUALIFICATION PROCEEDINGS

Engle v. Foley and Lardner, LTP, 393 I1l.App.3d 838, 912 N.E.2d 715, 332 9

II1.Dec. 228 (1* Dist 2009).

IHI. THE COURT’S FINDING THAT ATTORNEY HOLWELL
WAS IN INDIRECT CIVIL CONTEMPT OF COURT SHOULD
NOT BE VACATED

In re Marriage of Levinson, 2013 ILApp(1¥) 121696

In re Marriage of Nash, 2012 ILApp(1*) 113724

In re Mamage of Earlywine, 2013 IL 114779

In re Marriage of Radzik and Agrella, 2011 ILApp(2d) 100374

In re Marriage of Bever, 324 Il App.3d 305, 753 N.E.2d 1032, 257
I11.Dec. 406 (1% Dist. 2001)

A-23
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IV. THE SEPTEMBER 29,2014 ORDER OF COURT WAS
ENFORCEABLE AGAINST ATTORNEY HOLWELL

735 ILCS 5/2-1501

750 ILCS 3/508(a)
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| IL
APPELLEE’S BRIEF
STATEMENT OF FACTS

The Petitioner, CHRISTINE GOESEL, (“CI—IBJSTINE”) filed a Petition for Interim and
Prospective Attorney’s Fees and Costs on June 12, 2014, (R C708-718) The Petition for Interim
and Prospective Attorney’s Fees was set for prescﬂtation on June 17, 2014, (R. C708) On June
17, 2014, Attorney HOLWELL failed to appear on behalf of the Respondent, ANDREW
GOESEL (“ANDREW™), and the matter was add:-essed by her co-counsel, Attorney LEVINE.
R. C75d-751) The Petition for Interim and Prospective Attomey’s Fees was set for hearing on
June 27,2014. (R, C750-751) On June 18, 2014, Attorney HOLWELL sent notice via facsimile
of her Motion to Withdraw as attorney for ANDREW. (R. C761) The Motion to Withdraw was
set for presentation on June 27, 2014 (R. C761) On June 20, 2014, CHRISTINE filed an
Amended Petition for Interim and Prospective Attorney’s Fees and Costs which was served upon
Attorney HOLWELL and set for presentation on June 27, 2014 along with Attorney
HOLWELL’s Motion to Withdraw. (R. C765)

On June 27, 2014, orders were entered granted Attorney HOLWELL leave to withdraw
as ANDREW’S attorney and setting the Amended Petition for Interim Prospective Attorney’s
Fees and Costs for hearing on July 21, 2014. (R. C796-798) On June 27, 2014, the court
reserved jurisdiction over Attorney HOLWELL for the issue of disgorgement. (R. C796) On
Tuly 21, 2014, the Amended Petition for Interim and Prospective Attorney’s Fees and Costs was
continued for hearing to July 29, 2014, (R. C841)

On July 29, 2014, hearing commenced on CHRISTINE and ANDREW’S cross-petitions

for interim fees and costs. (R. 5- 6) The parties stipulated to the expertise and billing rates of

3

Af25

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM



122046

counsel and that the work performed by counsel was reasonable and necessary. (R. 11-12) The
Court accepted CHRISTINE’S financial statements and an accounting of the marital funds
liquidated and utilized by ANDREW during 2014. (R. 23-30) The financial disclosure
statements admitted at the hearing were unrebutted by testimony and subject to argument of
counsel. (R. 5) (R. 37) CHRISTINE rested her case in chief upon admission of the exhibits.
(R. 36)

The evidence reflected that ANDREW had paid his attorneys $100,022.27 while
CHRISTINE had paid her attorneys $18,177.04, (R. C923) The Court awarded interim fees to
CHRISTINE in the amount of forty thousand nine hundred fifty-two and 61/100 dollars
($40,952.61). (R. C919-924) The Court found that neither party had the current ability to pay
attorney’s fees. (R. C924) The Court ordered the amount to be paid within fourteen days.
(R. C924)

Attorney HOLWELL failed to pay pursuant to the September 29, 2014 order of court and

was found to be in contempt on December 18, 2014.

Al
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Il
APPELLEE’S BRIEF
ARGUMENT

L THE COURT DID NOT ABUSE ITS DISCRETION BY
DISGORGING FEES PAID TO ATTORNEY HOLWELL

CHRISTINE argued two bases for the award of interim fees and/or disgorgement of
Attorney HOLWELL: 1) that Attorney HOLWELL did not have any right to retain those fees
she ha& accepted in violation of orders of court and 2) that ANDREW had the ability to pay
interim fees to CHRISTINE or, in the alternative if ANDREW was found not to have the ability
to pay, that Attorney HOLWELL should be disgorged of fees paid to her in an amount necessary
to create parity among the parties.

The court awarded interim fees based upon the standard set forth in Section 501(c-1) of
the Illinois Marriage and Dissolution of Marriage Act and supporting case law regarding Ie;reling
the playing field among parties. 750 ILCS 5/501(c-1). Therefore, the issue of whether
HOLWELL accepted fees in violation of orders of court is not relevant to this appeal as it did not
serve as a basis for the court’s decision to disgorge fees.

This matter is distinguishable from [n re Marriage of Nash wherein the trial court made
no findings as to the parties’ financial abilities to pay reasonable attorney’s fees. 2012
ILApp(1™) 113724, Nash requires a finding that neither party has the ability to pay reasonable
attorney’s fees to order disgorgement on an interim basis. Id. at §18. Nash held that a court’s
statement that a party lacked the financial ability and access to funds to pay reasenable attorney’s
fees was sufficient. Id. at 423. The issue in Nash a court’s order both requiring a party to pay

interim fees and, if he failed to do so, ordering his attorney to be disgorged. Id. Due to this

5

A-21
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ambiguity, there was no clear finding that both parties lacked the financial ability or access to
assets or income for reasonable attorney’s fees and costs so the disgorgement order was found to
be in error. Id. (Husband was ordered to pay which implied finding that he had ability to pay
fees and, in addition, disgorgement of Husband’s attorney was ordered in event Husband did not
pay which implied Husband did not have ability to pay fees.)

In this matter, the court properly found that neither CHRISTINE nor ANDREW had the
ability to pay their attorney’s fees. (R. C924) The Cowrt’s finding was based upon the
circumstances of the parties as of the time of the hearing in July, 2014. As reflected by the
record, the court was familiar with the parties and their circumstances not only from the financial
disclosures and exhibits admitted during the hearing on the interim fee petition but as a result of
the numerous issues that had been addressed before the court prior to the hearing on interim fees.
See generally, In re Marriage of Levinson 2013 ILApp(1¥) 121696 944 (finding although court
held no evidentiary hearing, it was familiar with case and parties based upon documents
submitted and prior appearances before the court).

The parties’ respective Financial Disclosure Statements were admitted. as exhibits,
(R. 23) and (R. 37) The parties stipulated to an accounting reflecting the withdrawal by
ANDREW of nearly all of the pai‘ties’ marital retirement assets from January, 2014 through
June, 2014 and that in excess of seventy thousand dollars ($70,000.00) of said funds had been
paid to ANDREW?*S attorney, HOLWELL. All of the liquidated marital retirement funds were
exhausted by the time of the hearing in July, 2014. (R. C797)

The balance between income and expenses can exhibit an inability to pay. Levinson,
2013 TlApp(1™) 121696 §37. CHRISTINE'S financial disclosure statement indicated a net

monthly income of $7,658.38 (including child support paid from a 503(g) trust in the amount of

A28
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$3,500.00 per month) and monthly expenses of $7,295.44 per month (this did not include the

mortgage payment for CHRISTINE’S residence of $3,249.00 per month).  CHRISTINE'S

financial circumstances, which were unrebutted, showed that CHRISTINE did not have the

present ability to pay her attorney’s fees and costs. Given the monthly expenses balanced against
CHRISTINE’S monthly income, the Court did not abuse its discretion in determining that

CHRISTINE could not afford to pay her attorney’s fees.

Based upon the evidence presented, the court further determined that ANDREW did not
have the present ability to pay attorney’s fees. (R. C924)

Attorney HOLWELL attempts to create an ambiguity (similar to Nash) by arguing that
the court found that the parties had an ability to pay their attorney’s fees as of the date of the
hearing on July 29, 2014 by entering an order allowing the parties to pay their attorneys from a
source other than the HELOC on December 12, 2014. The court’s order of December 12, 2614
makes no finding that either party had the ability to pay attorney’s fees as of July, 2014.
(R. C1281) It simply provides that the source for payment of fees is not limited to the HELOC.
(R. C1281) The order was retroactive to the date of filing of the motion- August 15, 2014, by
agreement of the parties. (R. C1281)

The filing of the motion to modify is not a basis to reverse the disgorgement order. In

fact, courts recognize that facts and circumstances change and develop in the course of litigation,

therefore, as an interim fee award in the nature of temporary relief, the award is subject to

modification or revocation. In re Marriage of Bever, 324 IlL.App.3d 305, 316, 753 N.E.2d 1032,
1042, 257 11l Dec, 406, 416 (1% Dist. 2001).
Attorney HOLWELL was not deprived of due process during the July, 2014 hearing.

The claim that disgorgement of an attorney violates substantive due process by depriving

A4
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attorneys of the right to keep fees earned has previously been rejected. Beyer, 324 Ill.App.3d

305,315, 753 N.E.2d 1032, 1040, 257 Ill.Dec. 406, 414 (1* Dist. 2001) (citing Kaufnan, Litwin,

and Feinstein v. Edgar, 301 I App.3d 826, 704 N.E.2d 756, 235 Il Dec. 183 (1* Dist. 1998).

The court did not violate Attorney HOLWELL’s substantive due process rights by entering an
order of disgorgement subject to reallocation at the end of the proceedings. (R. C924)

The issue of an attorney’s procedural due process rights as they relate to Section 501{c-1)
of the Illinois Marriage and Dissolution of Marriage Act and the potential order to return fees
was first addressed in Kaufian. 301 IlL.App.3d 826, 704 N.E.2d 756, 235 Hl.Dec. 183 (1™ Dist.
1998).  Although Attorney HOLWELL asserts that she had a right to be heard, Kaufinan
provides that Illinois courts frequently award attorney’s fees without discovery by the party
charged with paying themn and without holding an evidentiary hearing. Id. at 837. Further, the
court noted that a non-evidentiary proceeding is proper as long as the decision maker can
determine from the evidence presented in the petition and answer what amount would be a
reasonable award and the opposing party had an opportunity to be heard. Id.

In this matter, the court held a hearing in which Attorney HOLWELL testified regarding
her fees and the payments made to her. (R. 1-161) Attorney HOLWELL’s assertion that she
had no notice of CHRISTINE’S intent to seek disgorgement is without any basis in the record.
Attorney HOLWELL was served with the Amended Petition for Interim Attorney’s Fees and
Costs in which CHRISTINE prayed for disgorgement of Attorney HOLWELL. (R. C765) Prior
to the hearing, Attorney HOLWELL received notice of the petition for interim fees which sought
disgorgement. (R. C765) Pursuant to the notice, Attorney HOLWELL had an opportunity to
respond to the petition which she chose not to do. Finally, Attorney HOLWELL also had notice

of the hearing, appeared in court, and testified during the interim fee hearing. (R. 8-9) At no

A0
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time prior to (or during the hearing) did Attorney HOLWELL seek leave to file her appearance
as an intervenor despite her knowledge that disgorgement was an issue. Attorney HOLWELL
asserted no objection to testifying nor did she object to being excluded from the hearing with the
knowledge that disgorgement was an issue. The court advised Aitorney HOLWELL that she
could be called first so she did not have to stay for the entire hearing and Attorney HOLWELL
replied “that would be lovely for me”. (R. 9) Now, for purposes of appeal, Attorney
HOLWELL asserts that she did not have the right to be present during the hearing since she was
excluded as a witness.

In re Marriage of Johnson is not relevant to this matter, Attorney HOLWELL was not

sanctioned by the court. 2011 ILApp(1*) 102826 Attorney HOLWELL was present at the
hearing on the amended petition.

Attorney HOLWELL’s contention that she was deprived of notice of the temporary
injunction entered on June 17, 2014 is likewise without notice as Aftorney HOLWELL
acknowledges that the same was served upon Attorney LeVine. Supreme Court Rule 11(c)
provides that servic‘e upon one of a parties’ attorneys is sufficient when that party is represented

by multiple attorneys.

II. THERE IS NO EVIDENCE OF THE AMOUNT INCURRED AS A
RESULT OF THE DISQUALIFICATION PROCEEDINGS

Attorney HOLWELL argues that a sum certain should be imputed to CHRISTINE as and
for the fees incurred by ANDREW during the disqualification proceedings. A party must
provide proper citation to the record of evidence in support of its contentions on appeal. Engle v,
Foley and Lardner, LLP, 393 IIl.App.3d 838, 854, 912 N.E.2d 715, 728, 332 Ill.Dec. 228, 242
(1% Dist. 2009). A failure to provide proper citations to the record is a violation of Supreme
Court Rule 34! and a waiver of the facts or argument lacking a citation. Id.

9
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Attorney HOLWELL’S brief fails to cite that portion of the record where either
ANDREW or Attorney HOLWELL stated during the hearing on the interim fee petition the
amount of fees incurred due to the disqualification hearing involving CHRISTINE’S prior
counsel. In fact, no evidence was offered to the court. Attorney HOLWELL presented her
complete billing statement without providing any evidence of what portion of the same was
attributable to the disqualification proceedings. (R. 38) The amounts paid to her from ANDREW
were from marital funds belonging to both ANDREW and CHRISTINE. (R.210) Funds that
would have been subject to allocation among the parties. Those fees remained subject to
allocation and modification at the end of the proceedings.

Attorney HOLWELL provides no legal support in her brief for “imputing” the fees
eamned by HOLWELL during the disqualification proceedings to CHRISTINE on an interim
basis. Attorney HOLWELL’S brief also fails to point out that by taking the total fees paid by
both parties and allocating them equally among the parties, the court assessed one half of the fees
incurred by ANDREW for the disqualification hearing, on an interim basis, against CHRISTINE.
The court did not abuse its discretion by allocating the fees and costs equally among the parties

at the time of the interim fee hearing.

III. THE COURT’S FINDING THAT ATTORNEY HOLWELL WAS
IN INDIRECT CIVIL. CONTEMPT OF COURT SHOULD NOT BE
VACATED

Exposing oneself to a finding of contempt is an appropriate method of testing the validity
of a court order particularly where the refusal to comply with the court’s order constitutes a good
faith effort to secure an interpretation of an issue without direct precedent. Levinson at §55. It
is appropriate to vacate a contempt finding on appeal where the refusal to comply with the

court’s order constitutes a good-faith effort to secure an interpretation of an issue without direct

AL
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precedent. Nash 2012 ILApp(1%™) 113724 930. The issues of disgorgement and enforcement of

payment of interim fees are not novel or without direct precedent. See Nash, In re Marriage of

Earlywine, 2013 IL 114779; In re Marriage of Radzik and Agrella, 2011 ILApp(2d) 100374,
Beyer. While a party may request to be held in contempt to allow for appeal, this purpose alone,
is not sufficient to vacate a contempt finding on appeal. Nash at §30.

Attorney HOLWELL’s refusal to comply with the court order was merely a method of
making an interlocutory order appealable. (R. 480) (R. 449)

The court held Attorney HOLWELL in contempt of court after Attorney HOLWELL
consented to the same. On December 18, 2014, through counsel, Attorney HOLWELL
requested to be held in “friendly” contempt in order to appeal the court’s disgorgement order of
September 29, 2014. (R. 340) Pursuant to her request, the court held Attomey HOLWELL in
contempt. (R. C1350-1351) Thereafter, CHRISTINE filed a Motion to Clarify asserting that the
December 18, 2014 order of court was not a final and appealable contempt order unless some
sanction or purge was set against Attorney HOLWELL. (R. C1464-1465) On January 16, 2015
the court reaffirmed its finding of contempt, sentenced Attorney HOLWELL and set a purge for
the contempt, (R. C1547)

Attorney HOLWELL cannot now assert that the finding of contempt violated her due
process rights. The court indicated to her several times that it would vacate the initial finding of
contempt of December 18, 2014 and proceed to a hearing on the contempt issue. Attorney
HOLWELL waived her right to a hearing each time and agreed to the finding of contempt.
(R. 463) (R. 471) (R. 472) (R. 479)

Attorney HOLWELL’s actions in this matter reflect not a good faith effort to appeal a

novel issue without direct precedent but, rather, an attempt to avoid or at least delay payment of
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the court’s disgorgement order. The court rendered its disgorgement order on September 29,
2014, (R. C924) Attorney HOLWELL was granted 14 days to pay the amount ordered
disgorged to CHRISTINE. C924. Attorney HOLWELL did not pay the amount due within
fourteen days nor did she provide the court with any explanation of her failure to pay within that
time period. Due to the same, on October 24, 2014, CHRISTINE filed a Petition for Rule to
Show Cause against Attorney HOLWELL for her failure to pay. (R. C983) Attorney
HOLWELL did not seek any further relief from the court with regard to the September 29, 2014
order until October 29, 2014 when she caused to be filed a Motion to Reconsider. (R. C1072)
Attorney HOLWELL did not seek to present the Motion to Reconsider until November 20, 2014.
(R. C1071) Hearing on the Motion to. Reconsider eventually took place on December 18, 2014
at which time the motion was denied and Attorney HOLWELL requested to be held in “friendly”

contempt and was held in contempt. (R. C1350)

IV. THE SEPTEMBER 29, 2014 ORDER OF COURT WAS
ENFORCEABLE AGAINST ATTORNEY HOLWELL

Attorney HOLWELL contends that the September 29, 2014 order of court was not
enforceable against her since it was temporary in nature and subject fo modification/ reallocation
at the end of the proceedings. Section 508(a) of the IUlinois Marriage and Dissolution of
Marriage Act clearly and unambiguously provides that an interim order can be enforced by an
aftorney and that judgment may be entered, 750 ILCS 5/508(a). The proposition that a party
cannot collect an amount ordered due as interim fees completely undermines the stated purpose
of interim fees and one of the purposes of the Ilinois Marriage and Dissolution of Marriage Act.
750 JLCS 5/102(5). Section 2-1501 of the Illinois Code of Civil Procedure authorizes the
initiation of supplementary proceedings for the collection of amounts due pursuant to an order of
court. 735 ILCS 5/2-1501.

12
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The trial court held that the September 29, 2014 order of court was a judgment.
(R. C1350) The court simply followed the statutory language by finding that the interim fee
award was an enforceable judgment against Attorney HOLWELL. Attorney HOLWELL'’S
actions reflect an individual attempting to evade or delay the enforcement of a court order.

Attorney HOLWELL chose to wait to file any motion seeking relief from the September
29, 2014 order of court until the last possible moment (October 29, 2014). (R. C1072-1102) By
statute, the order was enforceable and the Court clarified that it entered a judgment against

Attorney HOLWELL for the amount due. 750 ILCS 5/508(a).

13
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I\'A
APPELLEE’S BRIEF
CONCLUSION

The Mlinois Marriage and Dissolution of Marriage Act sets forth several underlying
purposes including timely awards of interim fees to achieve substantial parity in parties’ access |
to funds for litigation costs. 750 ILCS 5/1 02(5) Hearings related to interim fees are to be
expeditiously scheduled by a court and addressed on a non-evidentiary basis unless good cause is
shown. 750 ILCS 5/501(c-1) |

It is important to consider the underlying purpose of Srection 501(c-1) and the concerns it
addresses, to wit: the interim fee system was an attempt to address the problem of the
economically disadvantaged spouse, where one spouse uses his or her greater control of assets or
income as a litigation tool, making it difficult for the disadvantaged spouse to participate
adequately in the litigation. In re Marriage of Earlywine 2013 IL 114779 §26. Shielding assets
so that one spouse may easily hire an attorney has the direct effect of making it difficult for the
other spouse to hire his or her own attorney. Id. at §29. This would defeat the purpose and goals
of the Act, which is to enable parties to have equitable access to representation, Id.

The stipulated evidence in this matter showed that ANDREW had liquidated marital
retirement accounts, including those belonging to CHRISTINE, and received net proceeds (after
penalties and required withholding tax) in excess of $195,741.94 from January 8, 2014 through
June 23, 2014. Plaintiff’s Exhibit 4. Of these funds, more than $100,000.00 was paid to
ANDREW’S attorneys with Attorney HOLWELL receiving $66,382.28 of said funds. (R. C923)

None of said funds were paid to CHRISTINE or her attorneys. Attorney HOLWELL was aware

14
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of the amounts paid 1o her and the financial circumstances of her client when the payments were
made.

The disgorgement of fees and award .pf interim fees by the trial court to CHRISTINE
complied with the procedural safeguards set forth in the statutory and case law. The award is
consistent with the underlying statutory purposes for _interim fees.

This court should affirm the Seﬁtemher 29, 2014 order of disgorgement and require

Attorney HOLWELL to immediately comply with the same.
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V.
APPELLEE’S BRIEF
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of the brief, excluding the pages containing the Rule 341{d) cover, the Rule 341(h)(1) statement
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1L

APPELLEE’S RESPONSE TO SUPPLEMENTAL BRIEF
ARGUMENT

I. AMOUNTS PAID TO ATTORNEY HOLWELL FOR SERVICES
RENDERED WERE AVAILABLE AND SUBJECT TO
DISGORGEMENT

Section 102 of the Illinois Marriage and Dissolution of Marriage Act (“IMDMA”) states
that one of the purposes of the Act is to make reasonable provision for the support during and
after an underlying diséolution of marriage, ... including provision for timely advances of
interim fees and costs to all attorneys, ... and opinion witnesses including guardians ad litem ...
to achieve substantial parity in parties’ access to funds for pre-judgment litigation costs in an
action for dissolution of marriage. 750 ILCS 5/102(R).

Prior to the 1997 amendments, the economically advantaged spouse would apply his or
her greater access to income or assets as a tool making it difficult for the disadvantaged spouse to
retain counsel or otherwise participate in litigation. In re Marriage of Earlywine 2013 1L 114779
(2013) at §26. Dissolution of marriage cases frequently entailed strenuous efforts to block access
by the other side to funds for litigation. Farlywine at §26. All too frequently, the economically
advantaged spouse would apply his or her greater access to income or assets as a tool, making it
difficult for the disadvantaged spouse to retain or otherwise participate in litigation. Earlywine
at 926. Thus, the new interim fee system was designed to ameliorate this problem by
streamlining the process for obtaining interim attorney fees. Earlywine at 426.

The record in this matter reflects the Respondent’s (‘“ANDREW’s”) efforts to deplete the
marital estate and block the Petitioner’s (“CHRISTINE’s™) access to funds for litigation. A

Petition for Dissolution of Marriage was filed by CHRISTINE on January 18, 2013. (C003-007)

AHL
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On that same date, an order was entered providing that each party would pay attorey’s fees
from a home equity line of credit. (C0016) On October 10, 2013, the Appellant (“HOLWELL™)
filed her Appearance on behalf of ANDREW. (C67) On February 20, 2014, HOLWELL, on
behalf of ANDREW, filed a verified Motion to Sign Listing Agreement supported by an
ANDREW’s Affidavit stating that the parties had little to no income, that they were in “severe
financial straights”, and that the marital residence had to be sold to avoid financial ruin.
(C375-380) The Law Offices of Edward R. Jaquays entered its Appearance on behalf of
CHRISTINE on March 10, 2014, (C478) On May 30, 2014, HOLWELL caused to be filed a
Motion requesting that the Court set the previously filed Motion to Sign Listing Agreement for
hearing. (C607-608) That at no time between February 20, 2014 and June 16, 2014 did
HOLWELL advise the court that she had received payments in excess of $35,000.00 in
attorney’s fees during that time period despite her pleadings alleging that the parties were in
severe financial straights and had little to no income.

CHRISTINE caused to be filed a Petition for Interim Attorney’s Fees and Costs on June
12, 2014. (C709-715) CHRISTINE filed an Amended Petition for Interim Attorney’s Fees and
Costs on June 20, 2014. (C766-773) The Court held an evidentiary hearing on the issue of
interim fees from July 29, 2014 through July 31, 2014, (R. 001-221) A table entitled “GOESEL
WITHDRAWALS” admitted at the hearing reflected that ANDREW had withdrawn substantial
retirement funds belonging to the marital estate and utilized the same to pay his attorney as well
as his current and future expenses. (Petitioner’s Exhibit 4) HOLWELL’s billing statement,
admitted at the hearing on interim fees, reflects that from March 10, 2014 through June 20, 2014,
ANDREW had engaged in his own “scorched Earth” campaign and, among other things, paid

HOLWELL in excess of thirty-five thousand dollars ($35,000.00) in attorney’s fees.
" AY3
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(C1148-1149) These funds were not paid gradually over a nine month period but in lump sum
payments of: $5,000.00 on March 31, 2014; $10,000.00 on April 28, 2014; $10,000.00 on April
29, 2014; $1,382.28 on April 30, 2014, and $10,000.00 on June 13, 2014. (C1148-1149) In
addition, ANDREW endorsed a check in excess of $33,000.00 from Fidelity Investments to his
prior counsel on June 13, 2014, (R. 97. L14 - R. 102, L19) HOLWELL received $13,000.00 of
the Fidelity funds which she was “holding” at the time of the interim fee hearing. Id. Also,
ANDREW paid $10,000.00 to Attorney Howard LeVine on June 13, 2014. (R. 51, L18-19) At
hearing on the interim fee petition, after depleting the marital estate of marital retirement funds,
ANDREW argued that he was unable to pay his attorney’s fees or contribute to those of the
Appellee. (R. 201, L11-16)

Given these facts, HOLWELL cites In re Marriage of Altman as new authority in support
of her contention that funds paid to her as and for attorney’s fees in this matter were not
“available” and, therefore, not subject to disgorgement. 2016 IL App(1™) 143076. (Appellant’s
Supplemental Brief p. 2)

The First District finds that funds earned, paid, and used to pay salaries, overhead, and
litigation expenses, etc. are not “available” for disgorgement pursuant to the statutory definition.
Without statutory authority, A/fman considered potential financial hardship to the attorney being
disgorged and delay in filing the petition for interim fees, Altman at 34. If funds earned by an
attorney and paid to that attorney do not fall under the Section 501(c-1) statutory definition of
“available”, then those funds are not available under any circumstances.

The First District raises the concern that the greater the delay, the greater the financial
risk disgorgement poses for the responding attorney. Id. This factor is considered within the

context of whether the attorneys were paying themselves while on notice of the possibility that
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the court would at some future date order those fees disgorged. Id. Altman then “hedges” its
definition of available funds by stating in footnote 4, “were the question here purely a matter of
equity, we would be tempted to uphold the disgorgement order given Gerage’s (as well as
Tzinberg’s) conduct in aiding Block’s ‘scorched earth’ approach to litigating this case...” Id.
Therefore, the First District found that, under certain circumstances, funds earned and placed into
an attorney’s general account could be available and subject to disgorgement. /d.

Further, Alfman’s consideration of this factor is contrary to Section 501(c-1). Section
501(c-1) does not require that a petition seeking interim fees be filed within a certain amount of
time of the filing of the Petition for Dissolution of Marriage. 750 ILCS 5/501(c-1).

Even if delay was a proper factor to be considered, this malter is distinguishable from
Altman. ANDREW paid more than $35,000.00 in attorney’s fees over a three month period.
(C1148-1149) ANDREW paid these amounts during the time period he alleged, through
HOLWELL, that the parties had little to no income and faced financial ruin. (C375-380) Given
these alleged severe financial straights of the parties since February 20, 2014, HOLWELL knew
payments to her from ANDREW could possibly be disgorged. Meanwhile, CHRISTINE did not
delay in filing her petition for interim fees as it was filed approximately three months after
retaining new counsel (the same three month period ANDREW paid the fees referenced).

When addressing the underlying purpose of the 1997 amendments to Section 501 of the
IMDMA, First District stated that it “simply did not believe the legislature intended through
Section 501(c-1)(3) that the financial burden of leveling the playing field should be borne, in
substantial part, by lawyers who must refund, under pain of contempt, fees they have earned™.

Altman at §36. However, the First District’s decision results in the possibility that the other

party’s counsel will bear the burden in full. Rather than spreading the burden on both parties or
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their counsel of record, Altman creates the likelihood of an all or nothing scenario directly
contrary to the stated purpose of Sections 102 and 501(c-1) of the IMDMA and rejected by the
lilinois Supreme Court in Earlywine. 750 ILCS 5/102(8) and 750 ILCS 5/501(c-1). See
generally, Earlywine at Y12 (shielding assets so that one spouse may easily hire an attorney has
the direct effect of making it difficult for the other spouse to hire his or her own attorney
defeating the purpose and goals of the Act, which is to enable parties to have equitable access to
representation).

Altman states, “If the legislature meant that all funds ‘paid’ to one spouse’s lawyer were
subject to disgorgement when neither spouse was able to pay attorney fees, it could easily have
said 50.” Altman at §33. In fact, this is exactly what the legislature stated in Section 501(c-1) of
the IMDMA. 750 ILCS 5/501(c-1)(3). If the court finds that both parties lack financial ability
or access to assets or income for reasonable attorney’s fees and costs, the court (or hearing
officer) shall enter an order that allocates available funds for each party’s counsel, including
retainers or interim payments, or both, previously paid, in a manner that achieves substantial
parity between the parties. 750 ILCS 5/501(c-1){3). Payment is defined, in a restricted legal
sense, as the performance of a duty, promise, or obligation, or discharge of a debt or Liability, by
the delivery or money or other value by a debtor to a creditor where the money or other valuable
thing is tendered and accepted as extinguishing debt or obligation in whole or in part. Black’s
Law Dictionary, Rev. 4" Ed. The legislature included “interim payments” in the statutory
definition of available funds and further clarified that the statute encompassed “interim
payments” “previously paid”.

The interim fee provisions provide that amounts “paid” to an attorney are available and

subject to disgorgement. 750 ILCS 5/501(c-1)(3). By its definition, payment is an amount paid
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in discharge of a debt or liability. Black’s Law Dictionary, Rev. 4" Ed. Any interpretation of
the statute wherein funds paid to an attorney are not available for disgorgement is inconsistent
with the plain meaning of Section 501(c-1) of the IMDMA. 750 ILCS 5/501{c-1)(3).

Altman addresses the Second District Appellate Cowrt’s decision in In re Marriage of
Squire, however, HOLWELL fails to comment on, or distinguish, Squire. 2015 IL App (2d)
150271, Both 4ltman and Squire address whether funds are available for disgorgement pursuant
to Section 501(c-1) of the IMDMA, 750 ILCS 5/501(c-1), and the Ilinois Supreme Court’s
decision In re Marriage of Eqrlywine, 2013 IL 114779,

Earlywine held that an advance payment retainer, funds that are owned by an attorney
upon payment, is subject to disgorgement, Jd. The Illinois Supreme Court found that the
advanced payment retainer in that matter was set up to specifically circumvent the “leveling of
the playing field” rules set forth in the Illinois Marriage and Dissolution of Marriage Act. Id. at
27.

In Squire, a Petition for Dissolution of Marriage was filed in 2013. 2015 IL App(2d)
150271 at 2. The petition for interim and prospective attorney’s fees was filed on June 2, 2014.
Id. at Y2. At the time the petition for interim fees was addressed, the Respondent had borrowed
funds and paid her then attorney approximately $120,000.00. The Petitioner had paid $2,500.00
towards his attorney’s fees. The trial court disgorged $60,000.00 from Respondent’s attorney-
fees that counsel had already deposited into its general account.

Like Altman, the Second District’s opinion in Sguire depended on the meaning of
“available” in Section 501{c-1) of the Illinois Marriage and Dissolution of Marriage Act.
Relying on Earlywine, the Second District addressed respondent’s counsel’s argument that the

funds were not available as they had already been earned and deposited into counsel’s general
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account. /d. at §22. The Court found that Earlywine refuted counsel’s argument when it noted
the Supreme Court found that the retainer became the law firm’s property immediately upon
payment and was deposited in the firm’s general account, but held that the funds were
nevertheless subject to disgorgement. Id. Contrary to HOLWELL’s argument and Altman, the
Hlinois Supreme Court has found that fees owned by an attorney are available for purposes of

disgorgement. Earlywine at §29.

II. CHRISTINE’S RETIREMENT FUNDS WERE NOT SUBJECT TO
AN INTERIM FEE ORDER

A spouse cannot be required to access a non-marital retirement account to pay interim
fees. Altman at §1. HOLWELL now requests this Court to interpret Aftman to find that
Petitioner’s retirement funds be deemed available to pay attorney’s fees when ANDREW
liquidated marital retirement accounts and received a net amount in excess of $195,000.00.
Petitioner’s Exhibit 4. ANDREW’s Financial Disclosure Statement reflects the extent of his
actions- at the time of the hearing on interim attorney’s fees, ANDREW listed only a Scottrade
account With an approximate value between $2,000.00 and $4,000.00 for his only remaining
retirement asset. (Respondent’s Exhibit 1)} Altman, while commenting in dicta that petitioner
had not accessed retirement accounts for purposes related to the litigation, found that given the
respondent’s persistent efforts to avoid or reduce his child support obligations, the court would
question the wisdom of any finding that petitioner should be required to invade retirement assets
to pay her attorneys. d. at 125. Meanwhile, ANDREW’s child support obligation was being
paid pursuant to an order establishing a 503(g) trust. (C438)

Given the circumstances of this matter, a Court can only question the wisdom of

Appellant’s position that the trial court should have found Petitioner’s retirement assets available

for interim fees.
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I,

APPELLEE’S BRIEF
CONCLUSION

Earlywine sets forth the rule of law regarding funds available for disgorgement pursuant
to Section 501(c-1) of the IMDMA. Altman does not comport with the statutory factors or the
finding in Earlywine that funds earned by an attorney are not subject to disgorgement. Altman’s
stated equitable concern over “scorched Earth” tactics certainly arise in this matter given
ANDREW’s actions including payments to Attorney Holwell from January 1, 2014 through June
30, 2014. Considering HOLWELL filed verified motions asserting that ANDREW had little to
no income and the parties were facing financial ruin on February 20, 2014 and later sought to
have said motion heard in July, 2014, she had notice the amounts received by her may be
disgorged. During this same time period, ANDREW received net proceeds from liquidation of
retirement assets in excess of $195,000.00 and paid more than $45,000.00 to the Appellant.
There were no gradual payments over an extended period of time in this matter.

The trial court did not abuse its discretion by not considering CHRISTINE’s retirement
assets available for payment of interim attorney’s fees. The establishment of a 503(g) trust in
this matter indicates ANDREW’s failure to pay child support to CHRISTINE. Further, given
ANDREW’s complete liquidation of marital retirement accounts, including CHRISTINE'’s
marital share of the same, it would be completely inequitable to require her to utilize her own
retirement funds for interim fees.

If the funds paid to Attorney Holwell are found to be unavailable for disgorgement,

ANDREW and Attorney Holwell’s actions would completely defeat the purpose of the 1997

amendments to Section 301 of the IMDMA.
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IV.

APPELLEE’S BRIEF
CERTIFICATION

I certify that this brief conforms to the requirements of Rules 341 (a) and (b). The length
of the brief, excluding the pages containing the Rule 341(d) cover, the Rule 341(h)(1) statement
of points and authorities, the Rule 341(c) certificate of compliance, the certificate of service, and

those matters to be appended to the brief under Rule 342(a), is 8 pages.
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THIRD BISTRICT
2017
In re MARRIAGE OF ) '
) Appeal from the Circuit Court
CHRISTINE GOESEL, ) of the 12th Judiciat Circuit,
) Will County, lllinois.
Petitioner-Appeliee, )
)
and ) Appeal No, 3-15-0101
) Circuit No. 13-D-107
ANDREW GOESEL, )
)
Respondent, ) Honorable
) Dinah L. Archambeault,
(Laura A. Holwell, Contemnor-Appellant). ) Judge, presiding.

JUSTICE CARTER delivered the judgment of the court, with opinion,
Presiding Justice Holdridge and Justice Schmidt concurred in the judgment and opinion.

OPINTON
1 This appeal arises from the dissolution of marriage proceedings between petitioner,
Christine Goesel, and respondent, Andrew Goesel. Contemnor, Laura Holwell, served as an
attorney for Andrew. After Christine filed a petition for interim attorney fees, the trial court
found that neither Andrew nor Christine had the current ability to pay attorney fees and ordered
Holwell to disgorge $40,952.61 of attorney fees that Andrew had paid to her. Holwell did not

pay the disgorgement amount, and the trial court held her in contempt. On appeal, Holwell
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argues that the trial court erred in ordering the disgorgement of fees from her, finding the
disgorgement order was a judgment, and helding Holwell in indirect civil contempt. Holwell also
argues that the contempt orders and sanctions entered against her should be vacated because her
refusal to comply with the disgorgement order constituted a good-faith effort to determine if the
disgorgement was proper. We reverse the disgorgement order and vacate the trial court’s order
finding Holwe!l in contempt of court.

g2 FACTS

13 Christine and Andrew were married on March 4, 1995, On January 18, 2013, Christine
filed for divorce. Christine was represented by the firm Goldstine, Skrodzki, Russian, Nemec and
Hoff, Ltd. (Goldstine), and Andrew was represented by Janice Boback of Anderson & Boback,
LLC (Boback). During the dissolution proceedings, Christine lived in the marital home.
Christine’s attorneys instructed her to provide them Andrew’s mail that arrived at the marital
home. Goldstine then opened and viewed Andrew’s mail.,

14 On October 10, 2013, Laura Holwell, the contemnor in this matter, filed her appeatrance
as Andrew’s counsel, and Boback was granted leave to withdraw. Prior to withdrawing, Boback
filed a motion to disqualify Goldstine as Christine’s counsel because the firm had obtained
privileged information about Andrew by viewing his mail. The trial court eventually disqualified
Goldstine on March 4, 2014. Holwell billed $37,094.49 to Andrew for work related to the
disqualification of Goldstine. Goldstine did not charge Christine for its defense of the motion to
disqualify.

15 On March 10, 2014, the Law Offices of Edward R. Jaquays (Jaquays) appeared on behalf
of Christine. On June 6, 2014, Howard LeVine of LeVine, Wittenberg, Shugan and Schatz, Ltd.

(LeVine), appeared on behalf of Andrew. On June 12, 2014, Christine filed a petition for interim

2

A51

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM



122046

attorney fees, which she later amended, Within the amended petition, Christine indicated that she

paid Jaquays an initial retainer of $5000, currently owed Jacquays §27,142.60, and lacked

sufficient funds to pay; the outstanding fees. Christine requested that the trial court either order -
Andrew to pay het attorney fees or, if the court found that Andrew lacked the ability to do so,

enter an order disgorging the necessary amount from the money that Andrew had already paid to

Holwell. Andrew also filed a petition for attorney fees, indicating that he did not have the abiiity

to pay his attorney fees.

{6 On June 20, 2014, Holwell filed a motion to withdraw as Andrew’s counsel. In response,
Christine requested that the trial court condition its grant of Holwell’s leave to withdraw upon
the disgorgement of attorney fees, On June 27, 2014, the trial court issued an order allowing
Holwell to withdraw but retained jurisdiction over Holwell should the court find disgorgement to
be an issue, with Holwell to be notified of future dates pertaining to the disgorgement issue.

w7 From July 29 to July 31, 2014, at the hearing on Christine and Andrew’s petitions for
attorney fees, Holwell provided testimony, and the parties provided financial disclosures. With
regard to real estate, the financial disclosures indicated that (1) the parties’ marital residence was
valued at $440,000, and there was a mottgage balance of $350,000 that was four months in
arrears; (2) the parties’ investment real estate in Florida had approximately $60,000 in equity;
(3) Christine had a Michigan home with an unknown value that Andrew “gifted” to her; and
(4) there was investment or business real estate valued at $150,000 that was in arrears in
association dues and property taxes. The financial disclosures also indicated that the parties
owned four motor vehicles, with a total value of $30,500. Christine had a checking account with
a balance of $4610.99, and Andrew had two checking accounts with a combined balance of $50.

The financial disclosures further indicated Andrew had an individual retirement account (IRA)
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with a fair market value between $2000 and $4000 and a health savings account (HSA) with a
fair market value of $12,000. Christine had multiple retirement accounts including (1) a Roth
IRA with an unknown fair market value, (2) an IRA with a fair market value of $32,819.88,(3) a
403(b) plan with a fair market value of $42,498.86, (4) a 401(a) plan with a fair market value of
$13,292.21, (5) a rollover plan with a fair market value of $3838.04, (6) a 403(b) plan with a fair
market value of $27,954.71, and (7) a retirement and savings plan with a fair market value of
$17,356.23. Christine had $16,339.12 in credit card debt and owed $34,560.86 in attorney fees.
After expenses, Christine’s net monthly income was $362.94. Her monthly income included a
court-ordered support payment of $3500, but her expenses did not reflect the monthly mortgage
payment for the marital home or the Florida rental home’s expenses. Andrew owed creditors
approximatety $17,150, and his business, Goesel Chiropractic, owed creditors approximately
$69,180. The amount he owed to his attorneys was “unknown.” The difference between
Andrew’s monthly income and expenses was a negative amount of $3318.44.

18 At the outset of the hearing for interim attorney fees, the parties stipuiated to the
attorneys’ rates and that the work performed by the attorneys was reasonable and necessary.
Holwell testified she was holding approximately $13,000 that Andrew had previously paid to
Boback and Boback then paid to Holwell because there was a dispute as to which party owned
the money. Copies of Holwell’s invoices were entered into evidence and indicated that all money
she had received was for work already performed. Andrew still owed Holwell $17,500.38 and
owed Levire $26,000. Levine was holding $10,000 received for work already performed because
there was a question as to whether the money was paid from a proper source.

19 On September 29, 2014, the trial court found that both parties currently lacked the

financial ability to pay reasonable attorney fees, The trial court determined that the total attorney
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fees paid by the parties, as of September 29, 2014, was $118,193.31 and cach party should be
allotted $59,069.65 for their attorney fees. To achieve parity, the trial court ordered that Holwell
disgorge $40,952.61 of fees paid to her by Andrew, which were to be tendered to Christine’s
attorneys within 14 days of the order.

110 On October 24, 2014, Christine filed a petition for the trial court to enter an order of
indirect civil contempt with sanctions against Holwell because Holwell had not paid any money
toward the disgorgement order. On December 18, 2014, in response to the petition, the trial court
clarified that the disgorgement order was a judgment and held Holwell in “friendly” contempt of
cburt. On January 13, 2015, Christine filed a motion for sanctions to be imposed against Holwell
because the contempt order was not immediately appealable without a penalty, On January 16,
2015, the trial court found Holwell to be in indirect civil contempt and sentenced her to an
indeterminate jail sentence, which was to be stayed for 30 days during the pendency of an
appeal. A fine of $10 per day was to be imposed for each day the jail time was stayed. The trial
court also indicated that Holwell could purge the contempt by paying $40,952.61 to Christine’s
attorneys by January 21, 2015. On January 21, 2015, the trial court found that Holwell failed to
purge herself of contempt, and the order of contempt was found to be final and appealable.

Holwell appealed.

111 ANALYSIS

f12 On appeal, Holwell argues that the trial court erred in (1} ordering disgorgement of her
fees because it failed to make a specific finding with respect to Christine’s ability to pay, the
evidence showed Christine had the ability to pay, and Holwell was deprived of notice and an
opportunity to be heard; (2) finding the disgorgement order was a judgment because

disgorgement orders are temporary advances against the marital estate; and (3) holding Holwell
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in indirect civil contempt because it deprived Holwell of her right to notice and a hearing and the
trial court failed to inquire into Holwell*s ability to comply with the disgorgement order. Holwell
also argues that the contempt orders and sanctions entered against her should be vacated because
her refusal to comply with the disgorgement order constituted a good-faith effort to determine if
the disgorgement was proper.

713 A court order granting interim attorney fees is not an appealable interlocutory order. In re
Marriage of Radzik, 2011 1L App (2d) 100374, § 45. However, when the trial court has issved a
contempt sanction for violating an interim fees order, the contempt finding is final and
appealable. /d. In this case, Holwell timely appealed from the trial court’s order finding her in
contempt, which was a final and appealable order,

114 A. The Parties’ Inability to Pay Attorney Fees

§1i3 On appeal, Holwell contends that the trial court erred in ordering disgorgement of
attorney fees from her, which had been paid to her by Andrew, because the trial court failed to
make a specific finding with respect fo Christine’s ability to pay and the evidence showed
Christine had the ability to pay. The record shows that after a three-day hearing, the trial court
specifically indicated in its order of September 29, 2014, that it found neither party had the
current abiiity.to pay attorney fees. Thus, we find Holwell’s argument that there was no specific
finding of Christine’s inability to pay attorney fees to be without merit. We, thus, turn our
attention to a review of the trial court’s finding that neither party had a current ability to pay
attorney fees and its award of interim attomey fees by way of disgorgement.

L RE The standard for reviewing a trial court’s award of attorney fees is for an abuse of
discretion, In re Marriage of Beyer, 324 11l. App. 3d 305, 320 (2001). An abuse of discretion

occuts “only when no reasonable person would take the view adopted by the court.” In re

s
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Marriage of Benkendorf, 252 111. App. 3d 429, 433 (1993). This court will not overturn the triaf
court’s decision merely because it may have reached a different decision. In re Marriage of
Pratt, 2014 IL App (1st) 130465, § 36. The © ‘trial court is in & superior position to assess the
credibility of witnesses and weigh the evidence.” ™ Id. (quoting In re April C., 326 I1l. App. 3d
245,257 (2001)).

117 It is well settled that financial inability to pay attorney fees is not equivalent to having no
assels or no income available, See In re Marriage of Schneider, 214 111, 2d 152, 174 (2005)
(“[f]inancial inability exists where requiring payment of fees would strip that party of her means
of support or undermine her financial stability”™); In re Marriage of Marthens, 215 1. App. 3d
390, 599 (1991) (“it [is not] necessary for a spouse seeking such [attorney] fees to divest herself
of capital assets or deplete her means of support and thereby undermine her economic stability™);
In re Marriage of Vance, 2016 1L App (3d) 150717, § 61 (* “financial inability does not mean
destitution; the spouse need not exhaust his or her own estate’ ” (quoting In re Marriage of Los,
136 1l App. 3d 26, 33-34 (1985))).

118 In this case, the only evidence of Andrew and Christine’s assets, income, and expenses
was their financial disclosure statements, which neither party disputed. Christine’s financial
disclosure statement indicated a net monthly income of $7658.38 and monthly expenses of
$7295.44 (not including a mortgage payment for the marital residence). Andrew’s financial
disclosure statement indicated a net monthly income of $3343.56 and monthly expenses of
$4166.66. Thus, the record supports the trial court’s finding that neither Andrew nor Christine
had access to income for payment of reasonable attorney fees.

519 Holwell argues that Christine had access to retirement accounts and rea] estate as a means

for paying attorney fees. Section 12-1006 of the Code of Civil Procedure (Code) provides that a
7
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debtor’s interest in or right to the assets in a retirement plan is exempt from judgment. 735 1LCS
5/12-1006 (West 2014). Section 15(d) of the Income Withholding for Support Act provides an
exception to section 12-1006 of the Code for the collection of child support or spousal
maintenance, but there is no such exception for interim attorney fees. 750 ILCS 28/15(d) (West
2014); Jakubik v. Jakubik, 208 1. App. 3d 119, 125-26 (1991) (holding “only support
obligations enjoy the exception from property exemption,” and explaining that “Iilinois’ public
policy favors the payment of child support and maintenance obligations from exempt property to
promote the support of the family, not the support of the attorneys™); Radzik, 2011 1L App (2d)
100374, 99 61-62 (concluding that the 1997 “leveling of the playing field” amendments to the
lllinois Marriage and Dissolution of Marriage Act (Act) (750 ILCS 5/101 ef seq. (West 2008}))
“merely overhauled the methods by which and timing of when attorneys may obtain fees™ but
did not alter the rule that section 12-1006 of the Code exempts retirement accounts from the
being used for collection of judgments). We, therefore, find that the trial court did not have
discretion to constder Christine’s retirement assets when determining her ability to pay attorney
fees.

720 We also find Holwell’s argument that the trial court shouid have ordered Christine to sell
real estate assets to pay attorney fees to be without merit. A spouse requesting interim attorney
fees does not need to be destitute, and “neither party’s estate should be exhausted, nor their
economic stability undermined.” Radzik, 2011 IL App (2d) 100374, § 51 n.4; Schneider, 214 111.
2d at 174 (finding that “[f]inancial inability exists where requiring payment of fees would strip
that party of her means of suppott or undermine her financial stability™). An inability to pay is
determined “relative to the party’s standard of living, employment abilities, allocated capital

assets, existing indebtedness, and income available from investments and maintenance.” In re
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Marriage of Carr, 221 11l. App. 3d 609, 612 (1991). Inability to pay “does not require a showing
of destitution nor does it require the fee-seeking spouse io divest himself or herself of capital
assets.” In re Marriage of Kennedy, 214 111, App. 3d 849, 861-62 (1991); In re Marriage of
Pond, 379 1. App. 3d 982, 992 (2008) (finding that the spouse clearly demonstrated that she
was “unable to pay her attorney fees without invading her capital assets or undermining her
financial stability™). Additionally, the trial court may not order a marital asset sold to directly
satisfy an obligation for attorney fees. See Jn re Marriage of Waish, 109 i, App. 3d 171, 176-77
(1982); In re Marriage of Shen, 2015 1L App (1st) 130733, 1992, 116 (providing “a court may
not order payment of attorney fees directly from the marital estate” and finding that the trial
court’s order for the husband’s 401(k) to be liquidated to pay for interim attorney fees was ““in
contravention of Radzik and section 12-1006 of the Code™). Based upon our review of the record,

* the trial court did not abuse its discretion in finding that Christine did not have the ability to pay
attorney fees,

121 Holwell argues that the parties had an ability to pay their attorney fees as of the date of
the hearing because the trial court subsequently issued an order allowing the parties to pay their
attorneys from a source other than the home equity line of credit. The order provided that by
agreement of the parties, Christine and Andrew could pay their attorneys from funds other than
the line of credit, with authorization to do so retroactively to August 15, 2014. However, nothing
in the order indicaied that either party had the ability to pay attorney fees as of the July hearing
dates or that the trial court had made a specific finding as to available income or assets. Thus, we
find that the trial court did not abuse its discretion in finding that neither party had the ability to

pay attorney fees.

122 ' B. Disgorgement of Earned Attorney fees

9

A

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM



122046

123 On appeal, Holwell also argues that the trial court did not have the authority to order
disgorgement of attorney fees that were previcusly paid to her by Andrew for services already
rendered, The award of interim attorney fees is governed by section 501(c-1)(3) of the Act. 750
ILCS 5/501(c-1)(3) (Wést 2014}, Pursuant to section 501(c-1)(3), an attorney may only be
required to disgorge his or her fees if both parties “lack financial ability or access to assets or
income for reasonable attorney[ ] fees and costs.” 750 [LCS 5/501(c~1)(3) (West 2014). Where
there is a lack of financial ability of both parties to pay reasonable attorney fees, the trial court
“shall enter an order that allocates available funds for cach party’s counsel, including retainers or
interim payments, or both, previously paid, in a manner that achieves substantial pa'rity belween
the parties.” 750 [LCS 5/50%(;—])(3) (West 2014). For purposes of disgorgement, it does not
matter whether the retainer or interim fees came for the marital estate, from parents, or from
others. fim re Marriage of Earlywine, 2013 IL 114779, 1 30-31. By analogy to section 510(a) of
the Act, any order with respect to disgorgement can only impact available retainer or interim fee
funds subsequent to due notice by the moving party of the filing of the petition for interim fees.
See 750 ILCS 5/510(a) (West 2014) (providing that aj.udgment regarding a maintenance or
support obligation may be modified only as to “installments accruing subsequent to due notice
by the moving party of the filing of the motion for medification™).

124 Here, the trial court’s order for the disgorgement of funds paid to Holwell by Andrew for
legal services and for Holwell to tender those funds to Christine’s attorney was made pursuant to
section 501(¢c-1)(3) of the Act. See 750 ILCS 5/501(c~1)(3) (West 2014). We review the appeal
from the award of attorney fees that hinges on the interpretation of a statute de novo. See In re
Marriage of Nash, 2012 Il App (1st) 113724, § 15 (finding that the standard of review for the

award of attorney fees is de novo when the award hinges on issues of statutory construction). As
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set forth by the Illinois Supreme Court, the primary objective of statutory interpretation is to give
effect to the intent of the legislature, and the most reliable indicator of intent is the language of
the statute given its plain, ordinary, and popularly understood meaning. Jn re Marriage of
Rogers, 213 111, 2d 129, 136 (2004). To this end, a court inay consider the reason and necessity
for the statute and the evils it was intended to remedy, and the court will assume the legislature

did not intend an absurd or unjust result. People v. Pullen, 192 Uil 2d 36, 42 (2000).

125 Looking to the plain language of section 501{c-1)(3) of the Act, trial courts have the
authority to “enter an order that allocates available funds for each party’s counsel, including
retainers or interim payments, or both, previously paid.” (Emphasis added.) 750 ILCS 5/501(¢c-
1)(3) (West 2014). The legislature’s use of the term “available” implies that some funds may be
“unavaileble.” 1010 Lake Shore Ass'n v. Deutsche Bank National Trust Co., 2015 1L 118372,

9 21 (“reasonable construction must be given 1o each word, clause, and sentence of a statute, and
no term should be rendered superfluous™). We find the most reasonable interpretation of the term
“available funds,” as that term relates to previously paid “retainers or interim payments™ to an
attorney as used in section 501(c-1)(3) of the Act, are those funds that are currently being held
for a client that have not yet been earned by the attorney at the time the attorney is given notice
of the petition for interim attorney fees and would be “available” to be returned to the client if
the attorney was to immediately cease services. Finding otherwise would render the term
“available™ superfluous because earned funds paid to the attorney may have already been
lawfully spent by the attorney and, thus, not “available” due to no faﬁlt of the attomey.

526 We acknowledge that the purpose of interim attorney fees is “to achieve substantial parity
in parties’ access to funds.” 750 ILCS 3/102(8), 50_? (c-1)(3) (West 2014). The interim fee system

was created to address the problemn of the “ ‘economically disadvantaged spouse,” ™ where one
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spouse uses his or her greater contro! of assets or income as a litigation tool, making it difficult
for the disadvantaged spouse to adequately participate in the litigation. Earlywine, 2013 IL
114779, 4 26 (quoting In re Minor Child Stella, 353 Ili. App. 3d 413, 419 (2004), citing 4
General Explanation of the "Leveling of the Playing Field” in Divorce Litigation Amendments,
11 CBA Rec. 32 (1997)). The timely filing of a petition for interim fees would significantly
advance the attempt to achieve parity in the parties’ access to funds. /4,

927 Additionally, Hlinois Rule of Professional Conduct 1.15 (eff. July 1,2015), which
govetns an attorney’s receipt of advance payment of attorney fees, supports our conclusion that
attorney fees that have already been earned are not “available” for disgorgement under section
501{c-1)(3) of the Cede. [Hlinois Rule of Professional Conduct 1.15(a) requires that an attorney
hold a client’s property that is in the attorney’s possession in connection with the representation
of that client separafe from the attorney’s own property. ill. R. Prof’l Conduct (2010) R. [.15(a)
(eff. July 1,2015); Kauffman v, Weenn, 2015 IL App (2d) 150285, 127, {Htinois Rule of
Professional Conduct 1.15(a) requires attorneys to deposit client funds in 2 separate interest-
bearing or dividend-bearing client trust account and keep “[cJomplete records™ of the client’s
trust account for seven years after termination of the attorney’s representation of the client. Il R.
Prof’l Condu(;t (2010) R. 1.15(a) (eff. July 1, 2015). Hlinois Rule of Professional Conduct
1.15{c) mandates that an attorney deposit into a client trust account those funds received by the
attorney to secure payment of legal fees and expenses, with those funds to be withdrawn by the
lawyer “only as fees are earned and expenses incurred.” HI. R. Prof*! Conduct (2010) R. 1.13(c)
(eff. July 1, 2015). “Funds received as a fixed fee, a general retainer, or an advance payment

retainer shall be deposited in the lawyer’s general account or other account belonging to the

lawyer.,” Id.

12
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{28 Thus, Iflinois Rule of Professional Conduet 1.15(c) contemplates various types of
“retainers”—legal fees and expenses paid in advance for work that a lawyer will perform in the
future. A “general” retainer—paid by a client to the lawyer to ensure the lawyer’s availability
during a specific period or for a specific matter—is earned when paid, so that it becomes the
prc;perty of the lawyer immediately upon payment regardless of whether the lawyer ever actually
performs any services for the client. A *security” retainer—paid in advance of services
rendered—must be deposited into a client trust account and remains the property of the client
until those funds are applied to services rendered or expenses incurred, with any unapplied funds
refunded to the client. An “advance payment” retainer is payment to the lawyer for the
commitment to provide legal services in the future, with ownership of the funds passing
immediately to the fawyer (so that the funds may not be deposited into a client trust account) and
with any portion of the advance payment retainer not earned by the lawyer to be refunded to the
client upen termination of services. 1H. R. Prof’l Conduct 2010) R. 1.15(c), cmt. 3A-C (eff. July
1, 2015); Dowling v. Chicago Options Associates, Inc., 226 1. 2d 277, 285-87 (2007). A “fixed
fee” (or lump-sum fee) is a fee charged where the lawyer agrees to provide a specific service
{e.g., defense of a criminal charge, a real estate closing, or preparation of a will) for a fixed
amount and is generally not subject to the obligation to refund any portion to the client, although
the lawyer may not charge or collect an unreasonable amount in a fixed fee, as with all fees. 11l
R, Prof'l Conduct (2010) R. 1.15¢c), emt, 3C (eff. July 1, 2015). It is not uncommon for a fixed
fee retainer to be utilized in some uncontested prove-ups where there is an agreed settlement,
General retainers are unlikely to be utilized for matters under the Act. In the majority of

contested proceedings under the Act, a security retainer would likely be the most comimon type

of retainer.
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*“An advance payment retainer should be used sparingly, only when necessary to
accomplish a purpose for the client that cannot be accomplished by using a security retainer.” 11l
R. Prof"{ Conduct (2010) R. 1.15{(c), emt, 3C (eff, July 1, 2015), For example, an advance
payment retainer is appropriate where the client wishes to hire counsel to represent him against
Jjudgment creditors, where paying a security retainer with the funds remaining the property of the
client would subject those funds to the claims of creditors and could make it difficult for the
client to hire legal counsel. Dowling, 226 11, 2d at 293. Both advance payment retainers and
security retainers are subject to a lawyer’s duty to refund any unearned fees, with the client
having an unqualified right to discharge the lawyer. Id. If discharged, the lawyer may only retain
the amount of money that is reasonable in light of the services performed prior to discharge. Id.

| Any written retainer agreement should clearly define the kind of retainer being paid. id. If
the agreement is for a security retainer, the term “security retainer™ should be used in the
agreement, and the agreement should state that the funds remain the property of the client until
used to pay for services rendered and that the funds will be deposited in a client trust account. Id.
Similarly, an agreement for an advance payment retainer “shall be in a writing signed by the
client that uses the term ‘advance payment retainer’ to describe the retainer.” 11, R. Prof’l
Conduct (2010) R. 1.15(c) (eff. July 1, 2015). A written agreement for an advance payment
retainer should state (1) the special purpose for the advance payment refainer and an explanation
why it is advantageous to the client, (2) that the retainer will not be held in a client trust account
and will become the property of the lawyer upon payment and that the funds will be deposited
into the lawyer’s general account, (3) the manner in which the retainer will be applied for
services rendered and expenses incurred, (4) that any portion of the retainer not earned or

required for expenses will be refunded to the client, and (5) that the client has the option of

At
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employing a “security” retainer, but if the lawyer is unwilling to represent the client without
receiving an advance payment retainer, the agreement must so state and provide the lawyer’s
reasons for that condition. [il. R. Prof’] Conduct (2010) R. 1.15(c) (eff. July 1, 2015). If the
parties’ intent is not evidenced from the retainer agreement, the agreement for a retainer will be
construed as providing for a security retainer. 1. R. Prof’l Conduct (2010} R. 1,15, cmt. 3B (eff.

July 1, 2015), in the instant case, it appears the retainer fee paid was a security retainer.

131] In reviewing the various types of retainers, we find that when retainer money is available
to be refunded to the client under a retainer agreement in accordance with Iilinois Rule of
Professional Conduct 1,15 as of the time of due notice by the moving party of the motion for
interim attorney fees, those funds are also “available” for disgorgement under section 501 (c-
1)(3) of the Act. We acknowledge that there is a current conflict among the appellate court
districts in Hlinois as to how section 501(c-1)(3) of the Act shouid be interpreted for the purpose
of disgorging fees already paid to and earned by the attorney. Compare In re Marriage of Squire,
2015 TL App (2d) 150271 (payments made to attorneys for services already rendered may be
ordered disgorged), with In re Marriage of Altman, 2016 1L App (1st) 143076 (payments made
to attorneys for services already rendered may not be ordered disgorged). For the reasonsstated =

in the analysis, we agree with the Alfman conclusion as to this issue. In Sguire, 2015 IL App ‘

(2d) 150271, the Second District held that payments made to attorneys for services already

rendered may be ordered disgorged. In Altman, 2016 IL App (1st) 143076, the First District, with

one justice dissenting, refused to follow Squire and held that payments made to attorneys for

services already rendered may not be ordered disgorged. Prior to those opinions, the Ilfinois

Supreme Court held that “advance payment retainers” were subject to disgorgement, with no

discussion of whether the disgorged payments were from unearned or carned fees paid to the

15 A’bs
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attorney for work already completed. Earlywine, 2013 1L 114779, 1 29 (holding that “advance

payment retainers” in dissolution cases are subject to disgorgement pursuant to section 501({c-

13(3) of the Act).

132 In Sguire, the husband petitioned for interim attorney fees. Squire, 2015 1L App (2d)
150271, v 2. The husband was employed, but his monthly expenses exceeded his monthly
income. Id, T 3. The wife was unemployed but had paid her attorney a $120,000 retainer with
money borrowed from her mother. Id. § 4. The wife’s counsel argued that the money could not
be disgorged because the money had already been earned and deposited into counsel’s general
account. /d. § 5. The trial court ordered the wife’s atiorney to pay the husband’s attorney
$60,000. Id. 4 6-7. On appeal, the wife’s attorney argued that section 503 of Act referred to
“available™ funds and the $120,000 was not “available” for disgorgement because it had been
eamed aﬁd deposited into counsel’s general account. /4. Y 9. The Second District appellate court
affirmed the trial court’s finding that the funds were avaiiaBle, reasoning that the purpose of the
Act was to achieve substantial parity between the parties. Jd Y 20-23. The Squire court also
reasoned that if it held that eamed fees are not subject to disgorgement, the attorney of the
financially advantaged spouse could “file voluminous pleadings and motions early in the case,
thus ‘earning’ the retainer, while leaving the other spouse to respond to a mountain of paperwork
with little chance of obtaining resources to do so properly.” Id. {21. It further found that the
1llinois Supreme Court in Earlywine had determined that retainers were subject to disgorgement
because retainers became a law firm’s property immediately upon payment, so that the term
“available” funds as used in section 501(c-1)(3) simply meant that the “funds exist somewhere.” ;
Id. §22. There was no discussion by the Sguire court of the ethical obligation to refund the I

unearned portion of the retainer in either a security retainer or advanced payment retainer.

16 .
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In Altman, the wife petitioned for interim attorney fees for $54,098.68 of already incurred
fees and $25,000 for prospective fees. Alfman, 2016 IL App (1st) 143076, The trial court found
that “both parties lacked sufficient access to assets or income to pay reasonable attorney fees and
costs and that the case presented a classic scenario for invocation of the Act’s ‘leveling of the
playing field® provisions.” Id. § 10. The wial court, along with other allocations of marital
money, ordered the husband’s attorney to disgorge $16,000 in fees paid by the husband for
services already rendered. Jd. The husband’s attorney appealed the subsequent contempt order
after he failed to com;ily with the disgorgement order. Id. § 11. On appeal, the First District
noted that some lawyers may be unable to comply with orders to disgorge funds that they have
already earned over the past several months without serious financial hardship and that “it would
be an anomaly™ for a lawyer who had been granted leave to withdraw from a case to be called
upon months or years later to write a check to the opposing party’s counsel. I, §{ 34-35. “lt is
Jjust such an absurd result that our construction of the statute avoids.” Id. § 34. The Altman court
held that funds earned by and paid to a party’s lawyer for services rendered were not “available
funds™ within the meaning of section 501(c-1)(3), reasoning that it was not the legislature’s
intent “that the financial burden of leveling the playing field should be borne, in substantial part,
by lawyers who must refund, under pain of contempt, fees they have earned.” Id. ¥ 36.

In the current matter, pursnant to our analysis, there was no portion of the retainer paid by
Andrew that was “available” for disgorgement because the entirety of the retainer had been
applied to services rendered or expenses incurred and had already been earned by Holwell, The
parties stipulated that the funds paid or owed to the attorneys were reasonable and necessary.
Under our interpretation of section 501(c-1)(3) of the Act, at the time of the notice of the petition

for interim attorney fees, there were no unapplied funds in Holwell’s possession that were

17
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“available” to be refunded to Andrew and, therefore, no funds were “available™ for
disgorgement.' As to the determination of whether disgorgement of attorney fees pursuant fo
section 501(c-1)(3) of the Act was proper, we hold that a trial court may not require payment of
interim attorney fees by way of disgorgement of retainer funds previously paid to an attorney _ ]
when, prior to the attorney receiving notice of the petition for interim fees, the attorney has

already earned those funds and the attorney is under no obligation to otherwise return those

funds to the client. Thus, we conclude that the Holwell’s earned attorney fees, which the parties

had stipulated were reasonable and necessary, were not “available funds™ within the meaning of

section 501(c-1)(3) of the Act. Accordingly, we reverse the trial court’s disgorgement order.

935 C. Contempt Order

936 Because the disgorgement order was invalid and was the underlying basis for the trial
court finding Holwell in contempt, we vacate the contempt finding. See Radzik, 2011 IL App
(2d) 100374, 4 67 (“[1]t is appropriate to vacate a contempt finding on appeal where the refusal to
comply with the court’s order constitutes a good-faith effort to secure an interpretation of an
issue without direct precedent™).

137 CONCLUSION

138 Due to our resolution of the foregoing issues, we need not address the other arguments by
the parties on appeal. For the foregoing reasons, we reverse the disgorgement order and vacate

the contempt orders of the circuit court of Will County and remand for further proceedings. !

139 Disgorgement order reversed; contempt orders vacated; cause remanded.

' Due to the lack of clarity and certainty in the record, we are not addressing the disputed

$13,000 previously paid to Boback that was being held by Holwell where there was a dispute as

to which party owned the money.
ALY
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No. 03-15-0101

IN THE APPELLATE COURT OF ILLINOIS

THIRD APPELLATE DISTRICT
In Re: The Marriage of: ) Appeal from the Circuit Court of
) Wiil County, Winois, Twelfth
CHRISTINE GOESEL, ) Judicial Circuit
Petitioner-Appellee, )
) Circuit No. . 2013 D 107
Vs. )
)
ANDREW GOESEL, ) The Honorable Dineh Archambeault
Respondent-Appeliee ) Judge Presiding '
Vs. )
)
LAURA HOLWELL, )
Appellant. )
PETITION FOR REHEARING

Petitioner-Appellee, Christine Goesel, (hereafier “Appellee”) by her attorneys, The Law

Offices of Edward R. Jaquays, for her Petition for Rehearing, states:

1.

The Petition for Rehearing is made pursuant to Illinois Supreme Court Rule 367 and is

filed within 21 days after the filing of this Court’s Judgment in the captioned case.

2.

.

The cases cited in this Motion are;

In re Marriage of Goesel, 2017 IL App (3d) 150101 (1/24/2017);

In re Marriage of Johnson, 351 Il App.3d 88, 285 TlLDec. 841,848 (1% Dist. 2004);

In re Marriage of Squire, 2015 IL App (2d) 150271, 403 Iil.Dec. 17 (2015);

In re Marriage of Earlywine, 2013 IL 114779, 374 I1l. Dec, 947 (2013;

. A0
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e. In re Marriage of Altman and Block, 2016 TL App (1*) 143076, 406 TIl.Dec. 136 (2016)

: ARGUMENT

This Court understood In re Marriage of Earlywine, 2013 1L 114779 29 to hold that
advance payment retainers WSI‘E; subject to disgorgement, with no discussion of whether the
disgorged payments were from unearned or earned fees paid to the attorney for work already
completed pursuant to 750 ILCS 5/501(c)(3). (Y31 of Opinion). In discussing In re Marriage of
Squire, 2015 1L App (2d) 150271 921,22, this Court’s opinion noted that Squire found that
Earlywine had determined that retainers were sabject to disgorgement because retainers became
a law firm’s property immediately upon payment, so that the term “available” funds as used in
section 501 (C-1)(3) simply meant that the “funds exist somewhere” and that there was no
discussion by the Squire Court of the ethical obligation to refund the unearned portion of the
retainer in either a security retainer or advanced payment retainer. {Opinion, §32) Therefore, this
Court held that “there was no portion of the retainer paid by Andrew that was “available” for'
disgorgement because the entirety of the retainer had been applied to services rendered or
expenses incurred and had already been eamed by Holwell.” (Opinion 34)

Appellee filed her Petition for Interim and Prospective Attormey’s Pees ‘and costs on June
12,2014 (R. C708-718; Appellee’s Brief, p.3) Thé parties stipulated to an accounting reflecting
the “withdrawal by AN]jREW of nearly all of the parties’ marital refirement assets from
January, 2014 through June, 2014 and that in excess of seventy thousand dollars ($70,000) of
said funds had been paid to ANDREW’S attomey, HOLWELL”. (R. C797)
(Appellee’s Brief, p.6) ANDREW acknowledged that he would have to account for the all funds

he withdrew from the parties’ marital retirement funds. (R. C14) Accordingly, Attorney LeVine

AT
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prepared an accounting of the fund sutreptitiously withdrawn without CHRISTINE’S
. knowledge. (R. C30) Of the fotal amount paid to HOLWELL in 2014, all but fifteen thousand
dollars (515,000.00) was paid from April 28, 2014 fo the time of the hearing on inferim fees in
July, 2014, (R. C125) HOLWELL received ten thousand dollars ($10,000.00) on April 28,
2014, ten thousand dollars ($10,000.00) on April 29, 2014, and one thousand three bundred
eighty-two dollars ($1,382.00) on April 30, 2014, Further, ten thousand dollars ($10,000.00) (R.
C 35) and an additional thirteen thousand dollars ($13,000,00) that HOLWELL was “holding”
were paid to her subsequent to entry of the injunctive order of June 17, 2014. (R, C145) An
additional ten thousand dollars ($10,000.00) was paid to HOLWELL in Jue, 2014 Which she
testified was provided to Aftorney LeVine. (R. C 69-70). This factual situation is exactly the
kind of situation that Earlywine held the statutory interim fee system was designed to prevent:
“where one spouse uses his or het greater control of assets or income as a litigation tool, making
it difficult for the disadvantaged spouse to patticipate in the litigation”, (Earlywine, §26) All
totaled, HOLWELL received more than forty-four thousand dollars ($44,000.00) from the
marital estate from April 28, 2014 through July, 2014 with more than twenty-three thousand
dollars ($23,000.00) being received subsequent to the filing of the Petition for Interim Fees on
June 12, 2014 (C 709).
Furthermore, this Court’s opinion failed to consider that “Neither the interim award nor
the disgorgement affects an attorney’s claim for a final setting of fees.. By definition, a
) disgorgement order is never a final adjudication of the attorney”s right to fees - it merely controls
the timing of the payment with no effect on whether, or how much, the attorney is entitled to

collect at the conclusion of his services. (In re Marriage of Johnson, 812 N.E.24 661, 285 11l.Dec.

, ATL
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841,848 (1% Dist. 2004)

Earlywine held the courts primary goal in construing a statute is to give effect {o the 7 _
intention of the legislature and to ascertain that infent “we may properly consider not only the “

lanpuage of the statute, but also the purpose and necessity for the law and the evils sought to be

remedied, and the goals to be achieved”. (Earlywine, 124)
Thug thete are two competing interests at play here, both legitimate.
If the emphasis is to protect the earned retainer fees of lawyers by concentrating on the

“available” language of the statute, then the decision in In re Marriage of Altman and Block,

2016, 1L App (1%) 143076, 406 TiLDec, 136, and the decision in the instant case are correct. And
it is not overstating the case that most family law prﬁctiﬁoners in this state would prefer that
result.

If the emphasis is the protect the disadvantaged spouse so that he or she can participate
adequately in the litigation by preventing the other spouse from using his or her greater contro}
of assets or income as a litigation tool (as, it is suggested occurred in the instant case), then the
test for disgorgement should not be whether the fees are earned (owned) by the atforney or

~ owned as an advance payment retainer because, as Earlywine held, “To hold oﬂ"lerwise- would
defeat the express purpose of the Act and render the ‘leveling of the playing field’ provisions
powerless. (Earlywine, §29)
In interpreting the statute it is respectfully suggested Earlywine’s quotation from the
. statate clarified the underlying purposes of the “leveling the playing field” legislation which did

not point to a disgorgement exception for earned retainer fees:

“*This Act shall be liberally construed and applied to promote its underlying purposes,
4 A ’/73 '
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which are to:... (5) make reasonable provision for spouses and minor children during and
‘ after litigation, including provision for fimely awards of interim fees fo achieve
substantial parity in parties’ access to funds for litigation costs {)'...”
(Earlywine, §25)
CONCLUSION
For the reasons stated, it is respecifully requested that this court reinstate the trial court’s

contempt finding and affirm the disgorgement order entered by the trial court.

Respectfully submitted:

CHRISTINE GOESEL, Petitioner-Appellee,

By: ‘/V\-/bv\gu ?99/:3

MARK ELLIS, Her Aftorney

THE LAW OFFICES OF EDWARD R. JAQUAYS
ATTORNEY FOR PLAINTIFF-APPELLEE
FREEDOM COURT BUILDING

FIVE WEST JEFFERSON STREET, SUITE 200
JOLIET, ILLINOIS 60432

(815) 727-7600 - email: info@jaquayslawoffices.com
ATTORNEY REG. #6281341
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CERTIFICATION

I certify that this Petition for Rehearing conforms to the requirements of Rule 341
and 367(2)(b)and (c). The length of the Petition, excluding the Rule 341(d) cover, the

Rule 341(c) certificate of compliance and the certificate of service is 5 pages

s el 20

MARK ELLIS, Attorney for Petitioner-Appellee,

CHRISTINE GOESEL
EDWARD R. JAQUAYS
MARTIN RUDMAN
MARK ELLIS
THE LAW OFFICES OF EDWARD R. JAQUAYS
FREEDOM COURT BUILDING

FIVE WEST JEFFERSON STREET, SUITE 200
JOLIET, ILLINOIS 60432

(815) 727-7600 - ARDC #01326627, #6281341, 02417278
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STATE OF ILLINOIS
THIRD DISTRICT APPELLATE COURT

BARBARA TRUMBO
Clerk of tha Court
B15-434-5050

1004 Columbus Street
QOttawa, Hlinois 613580
7DD 815-434-5068

Be it remembered, That, to wit: On the 16™ day of February,
2017, certain proceedings were had and orders made and entered of
record by said Court, among which is the following, wviz:

3-15-0101 |

IN RE THE MARRIAGE OF:

Christine Goesel, APPEAL FROM:

Appellee, Will County

and Hon. Dinah L. Archambeault
Andrew Goesel, 13D107

Appellant.

Now on this day this cause coming on for hearing upon the
petition for rehearing filed by the Appellee, herein, and
the Court having duly considered said petition, as well as the
matters and t_hings alleged in support thereof, and being now

fully advised in the premises;

It 1s ordered by the Court that said petition for rehearing

be and the same is hereby overruled and denied.

Pordarod, Snend0

Clerk of the Court

AT
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In re Marriage of Earlywine, 2013 IL 114779 (2013}

998 N.E.2d 642, 374 ll.Dec. 947

Circuit court judgment affirmed in part and vacated in

- part.
KeyCiie Yellow Flag - Negative Treatment
DPeeclined to Extend by In re Marriage of Altman and Block, Il.App. 1
Dist., July 27, 2016
2013 IL 114779 West Headnotes (18)
Supreme Court of Hlinois,
In re MARRIAGE OF John {1} Divorce
J. EARLYWINE, Petitioner, &= Briefs
and Supreme court would address merits of appeal
Jessica A, Earlywine, Respondent (Thomas by husband's counsel from disgorgement
H. James, Contemnor—Appellant). order issued i connection with wife's petition
for interim attorney fees in dissolution
Docket No. 114779. procesding, despite wife's failure to file brief
| on appeal, where record was simple and
Qct, 3, 2013, claimed errors were such that issues could be
5 . readily decided.
YROpsis
Backgrownd: In proceedings on husband's petition for 3 Casss that cite this headnote
dissolution of marriage, wife filed petition for interim
th . ircuit
attorney fees T-he Circuit Court, Stephenson Com.ﬁy, [l  Attorney and Client
Theresa L. Ursin, J., entered turnover order against o= Retainine foe
husband's counsel, ordering him to turn over to half of - g N .
attomey fees previously paid to him as advance payment Ge.nere}l retainer,” also r.efenfd. to as “true
retainer, and holding husband's counsel in friendly refainer” or “classic refainer,” is paid to a
contempt for purposes of appeal. Counsel appealed. The anyerl to sec':ure his or her ava‘ﬁablhty durm‘g
Appeliate Court, 362 HLDec. 215, 972 N.E2d 1248, ‘a specified time or for a specificd matter, s
affirmed turnover order and vacaied contempt order, carned whea paid, and immediately becomes
Counsel petitioned for leave to appeal. Leave was granted. the property of the lawyer, whfather or not the
lawyer ever pexforms any services,
1 Cases that cite this headnote
Holdings: The Supreme Court, Burke, J., held that:
) C . [31  Attorney and Chient
[1] advance payment retainers in dissolution cases are = Retaining feo
subject to disgorgement pursuant to the “leveling of the . ] . .
playing field” provisions of the Marriage and Dissohztion Secu‘nty ret?.;ner remains the Property of
of Marriage Act: the client until the lawyer applies it to charges
) for services actually rendered, and must be
2] funds in advance payment retainer which were deposited in & lee;lt tmsf acoount andeeIpt
obtained from husband’s parenis and were not magjtal Separa;e from t} € lawyer's own funds. Rules
property were subject to disgorgement; and of Prof.Conduct, Rule 1.15(a).
. . . 1 Cases that cite this headnote
[3] rule of professional conduct setting forth requirements
for advance payment retainers was not in conflict with
“leveling of the playing field”™ provisions of Act. [4]  Attorney and Client

Appellate court judgment affirmed.

&= Retaining fee

“Advance payment retainer” consists of a
present payment to the lawyer in exchange for

WESTLAW O 2017 Thomson Reuters, No cleim to ariginal ULS. Government WorksA /l
- ’?
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996 N.E.2d 642, 374 l.Dec. 847

3]

161

7

18]

the commitment to provide legal services in
the fturs.

1 Cases that cite thig headnote

Attorney and Client

ime Accounting and Payment to Client;
Client's Funds or Property
Attorney and Client

= Retaining fee
Ownership of an advance payment retainer
passes to the lawyer immediately upon
payment; accordingly, the funds must be
deposited in the lawyer's general account and
may not be placed in a client’s trust account
due to the prohibition against comminglicg
funds,

1 Cases that cite this headnote

Attorney and Client

&= Retaining fee
Advance payment retainers should be used
only sparingly, when necessary to accomplish
some purpose for the client that cannot be
accomplished by using a security retainer.

2 Cases that cite this headnote

Attorney and Client

%= Retaining fee
Guiding principle in a retainer agreement
should be the protection of the client's
interests; in the vast majority of cases, this wil]
dictate that funds paid to retain 2 lawyer will
be considered a security retainer and placed in

a client trust account, Rujes of Prof.Conduct,
Rule 1.15{a).

1 Cases that cite this headnote

Attorney and Client

&= Retaining fee
Advance payment tetainers may properly
be utilized in cases in which the use of a
security retatner would disadvantage the client
because the funds remain the client's property

9

{1o]

[1j

and are snbject to the claims of the chient's
creditors; under such circomstances, the client
may have difficulty hiring legal counsel if the
attorney fees cannot be shielded from those
with legal claims to the client’s property. Rules
of Prof.Conduet, Rule 1.15(c).

2 Cases that cite this headnote

Attorney and Client
&= Deductions and forfeitures

Where the court finds that both parties to a
dissolution action lack the financial ability or
access to assets or income to pay reasonable
attorney fees and costs, the court may order
disgorgement of fees already paid to an
attorney, S.H.A, 750 ILCS 5/501(c).

3 Cases that cite this headnote

Divorce
= Counsel fees, costs and allowances

Whether funds held in 2n advance payment
retainer are subiject to disgorgement as part
of an inferim fee award in a dissolution
proceeding is an issue of law, which is subject
to de novo review on appeal. S H.A. 750 JLCS
51501().

1 Cases that cite this headnote

Attorney and Client
&= Retaining fee

For purposes of determining whether funds

held in advance payment retainer sst up .

specifically to circumvent “leveling of the
playing field” rules set forth in Marriage and
Dissolution of Marriage Act were subject
to disgorgement as part of imferim fee
award in dissolution proceedings, advance
payment retainer directly undermined policy
embodied i Mariage and Dissolution
of Marriape Act of precluding an
economically advantaged spouse from
blocking economically disadvantaged spouse
from access to funds for litigation, by allowing
one spouse to stockpile funds in advance
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995 N.E.2d 642, 374 liL.Dec. 947

2]

[13)

114]

[15]

payment retainer held by his attorney. 5.H.A.
750 TLCS 5/501{c).

1 Cases that cite this headnote

Attorney and Client

= Retaining fee
Advance payment retainers in dissolution
cases are subject to disgorgement pursuant to
the “leveling of the playing feld™ provisions
of the Marriage and Dissolution of Marriage
Act. S H.A, 750 ILCS 5/501(c-1)(3).

3 Cases that cite this headnote

Attorney and Client

%= Retaining fee

Funds in advance payment retainer which
were obtained from husband's parents and
were not marital property were subject to
disgorgement pursuant to “leveliug of the
playing field” roles set forth in Marnage
and Dissolution of Martiage Act; source of
funds did not shield funds from disgorgement
order, as stafute specifically contemplated
that retainers paid “on behalf of” a party were
subject to disgorgement. 8.H.A. 750 ILCS
5/501(c-1)(1).

3 Cases that cite this headnote

Attorney and Client

= Retaining fee

For purposes of 2 disgorgement order in a
dissolution zction pursuant to the “leveling
of the playing field” provisions of the
Meazriage and Dissolution of Marriage Act in
connection with an interim fee award, it is
irrelevant whether & party's funds for attorney
fees derived from marital or nonmarital
property. S.H.A. 750 TLCS 5/501(c—-131){AY

1 Cases that cite this headnote

Constitutional Law
%= Remedies and procedure in general

State supreme court possessgs rulemaking
authority to regulate the trial of cases, and

[16]

{17

pursuant to the separation of powers doctrine,
where a statute conflicts with a supreme
court rule, it infringes upon the power of the
judiciary, and the rule must prevail. S.H.A.
Const. Art. 2,§ 1.

Cases that cite this headnote

Constitutional Law

¢= Conditions, Limitations, and Other
Restrictions on Access and Remedies
Constitutional Law

&= Practice of law

Constitational Law
g= Attorney fees

Legislatare impose  reasonable
limitations and conditions upon access to
the courts, and has broad powers to
regulate attorney fees and the attorney-client
relationship, so long as a statute does not
purport to limit the scope of a court's
authority over those matters. S.H.A. Const.
Art. 2,§1.

may

Cases that cite this headnote

Aftorney and Client
&= Retaining fee

Constitutional Law
&= Attorney fees

For purposes of separation of powers
analysis, rule of professional conduct setting
forth requirements for advance payment
retainers was not in conflict with “leveling of
the playing field” provisions of the Marriage
and Dissolution of Marriage Act, as applied
in dissolution action to order disgorgement
of funds held by husband's counsel pursuant
to advanca payment retainer; rule required
that retainer agreement state special purpose
and explain advantage to client of soch form
of retainer, and statute provided for awards
of interim attorney fees and costs and left
to discretion of court whether, and in what
amount, attorney fees might be awarded.
S.H.A. Const. Art. 2, § 1; S.H.A. 730 ILCS
51501{c—1); Rales of Prof.Conduct, Rule 1.15.

FESTLAW € 2617 Thomson Reuiers. No claim o originat US. Gavemm@ﬁ\t Waorks,
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in re Marriage of Earlywine, 2043 il 114778 (2013)

996 N.E.2d 842, 374 lit.Dec, 947

3 Cases that cite this headnote

[18]  Attorney and Client
o Retaining fee
Constitational Law
&=~ Particular Constitutional Provisions in
General
Husband's attorney in dissolution proceeding
lacked standing to argue that disgorgement
order entered pursuant to “leveling of the
playing field” rules set forth in Marrage
and Dissolution of Marriage Act violated
husband's First Amendment right of access
to the courts and right to retain counsei,
28 counsel's rights were not allegedly being
infringed. U.S.C.A. Const.Amend. 1; §H.A,
750 ILCS 5/501(c-1).

Cases that cite this headnote

Atterneys and Law Firms

*644 Thomas H. James, of Forreston, appellant pro se.

No appearance for appelice.

Paul L. Feinstsin and Michael G. DiDomenico, of
Chicago, amici curiae.

*645 Justice BURKE delivered the judgment of the
court, with opinion.

Chief Justice KILBRIDE and Justices FREEMAN,
THOMAS, GARMAN, KARMEIER, and THEIS
concurred in the judgment and opinion.

**950 OPINION

91 In the course of dissolution of marriage proceedings,
respondent, Jessica A. Earlywine, filed a petition for
interim attorney fees pursuant to the “leveling of the
playing field” provisions in the Tllinois Marriage and
Dissolution of Marriage Act (Act). See 750 ILCS 5/501(c-
1} (West 2010). The circuit court of Stephénson County
found that neither respondent nor petitioner, John 7.

Earlywine, had the financial ability or resources to
pay their respective attorney fees and costs. Pursuant
to section 501{c-1){3) of the Act, the court ordered
petitioner's attorney, Thomas James, to turn over, or
disgorge, to respondent's attorney half the fees previously
paid to him. ‘The court held James in “friendly” contempt
at his request so that he could appeal the turnover order.
On appeal, James argued that the fees were not subject
to disgorgement becanse they were held in an advance
payment retainer and becams his property upon payment.
The appellate court rejecied James' argument, affirmed
the turnover order, and vacated the order of contempt.
2012 IL App (2d) 110730, 362 Ill.Dec. 215, 972 NLE.2d
1248. We now affirm the appellate court.

1 2 Background

4 3 Petitioner filed his petition for dissolution of marriage
on Aungust 24, 2010. The parties had one son born
of the marriage who was three years old at the time
of filing. On November 1, 2010, respondent, through
her attorney Richard Haime, filed a pefition requesting
interim attorney fees in the amount of $5,000. Respondent
asked the court to order petitioner to pay her fees or to
order disgorgement of fees previousty paid to petifioner’s
attorney. In her affidavit accompanying the petition,
respondent stated that she was vnemployed and had no
assets or cash to pay her attorney fees. ln response,
petiticner stated that he had been unemployed for some
tirne, had no money to retain counsel, and that his parents
had paid his legal bills.

% 4 Both parties submitted financial disclosure affidavits.
Respondent stated that she had earned 3300 from
employment in 2010 and owed $4,600 on a car. Petitioner
stated that he was employed sporadically and had received
some unemployment payments, Petitioner listed debts
totaling miore than $66,000. He stated further that he owed
his parents $8,750 for legal fees paid to his attorney on his
behalf.

9 5 Following a hearing, the trial court issued a
memorandum opinion and order on April 25, 2011. The
court found that there were substantial debts from the
marriage which neither party was able to pay. The court
further found that respondent's requested interim fees
were reasonable due to the anticipated complexity of the-
case, including a custody evaluation. Pursuant to section
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501{c-13(3) of the Act, the court found that neither party
had the financial ability or access to assets or income to
pay their regpective attorney fees, nor was petitioner able
to pay any of respondent’s fees. Accordingly, the court
ordered Iames to turn over to Haime a portion of the
fees paid to him by petitioner's parents, in the amount of
$4,000.

Y 6 Petitioner filed a motion to reconsider the
disgorgement order, arguing that because the attorney
fees were placed in an advance payment retainer, they
were not subject to a disgorgement order by the trial
court. Aftached to the motion was a copy of the
attorney-client agreement between **951 *646 James
and petitioner, which indicates that petitioner agreed that
afl fees paid to James would be considered an advance
payment retainer, as that term is used in Dowling
Chicage Options Associates, Inc., 226 IL2d 277, 314
Il Dec. 725, 875 N.E.2d 1612 (2007} The agreement scts
forth the requirements of the advance payment retainer
in compliance with Rule 1,15 of the Hiinois Rules of
Professional Conduct of 2010 (eff. Jan. 1, 2010). Relevant
to this appeal, the agreement identifies the “special
purpose” for the advance payment retainer ag follows:

“(1) the special purpose for the
advance payment retainer and an
explanation why it is advantageous
to the client: In the case of
family law with obligors or putative
obligors, regardless of the source
of obligation, the {Illinois Marriage
and Dissolution of Marriage Act]
can cause a cowrt order o issue
which will divide attorney retention
funds which are held in an attorney's
trust account because such funds are
owned by the client and thus are part
of the marital estate. This division or
allocation is in a judge's discretion
that provides the authority to
allocate all of said funds should such
facts portend such a result, The use
of the ‘advance payment retainer’
avoids the problem of having to
pay your counsel twice due fo a
fee allocation order albeit a Court
may still order such a payment from
the client directly. The benefit of
the advanced payment retainer is

that it avoids what can at times
be the financial adversity with the
attorney which you have hired due
10 a fee allocation order's mandating
allecation from an attorney's trust
account to the party on the other
side of the lawsuit.”

4 7 In support of the motion to reconsider, petitioner's
mother, Joyce M. Barlywine, submitted an affidavit
stating that she, her fiancé, petitioner's father, and
petitioner's father's wife had paid all of the attorney fees
to petitioner's attorney on his behalf.

% & The trial court issued 2 memorandum opinion and
order on May 25, 2011, denying the motion to reconsider
the turnover order. The court made the following findings:

“The stated policy of 501{c—
D(3) is to achieve ‘substantial
parity between the parties’ That
section further expressly designafes
‘retainers * * ¥ previously paid’ as a
source for disgorgement * * ¥, Public
policy allowing divorce litigants to
varticipate equally should override
the advance payment retainer device
of protecting the fees of one side. To
ajlow John to shelter the fees paid
on his behalf as an advance payment
retamer defeats the purpose of the
‘substantial parity’ provisions of the
Illinois Masriage and Dissolution
of Marriage Act. Divorce court is
a court of eguity, in which the
court has a substantial amount of
discretion * * *. Thiz court does not
find that the findings of Dowling, as
cited by John, apply or were meant
to apply to divorce cases.”

Y 9 James filed a motion for an entry of friendiy contempt
m ¢onnection with the fee disgorgement order, On June 21,
2011, the trial court granted the motion and fined James
$50, James subsequently filed his notice of appeal.

9§ 10 The appeliate court affirmed the {rial court's turnover
order and vacated the contempt order. 2012 IL App (2d)
110730, 362 . Dec. 215, 972 N.E.2d 1248. The court held
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that the plain language of section 501{c—1)(3) of the Act
allows a trial court to order disgorgement of retainers
previousty paid to an attorney in the event that the
court finds that both parties lack the financial ability and
resources to pay reasonable attorney fees and costs, *647

**082 Id 4§ 19-21. The legislature's nse of the general
term * retainers,” in the court's opinion, encompassed an
advance payment retainer, Il § 21, The court further held
that allowing 2 party to avoid disgorgement through use of
an advance payment retainer would defeat the purpose of
the “leveling the playing field” provisions in section 501 (e~
1). Id §Y 15, 22.

4 11 This court allowed James' petition for leave to appeal
pursuant to Iinois Supreme Court Rule 315 (eff. Feb.
26, 2010}, We granted leave to matrimonial lawyers Paul
L. Feinstein and Michael G. DiDomenico to file a brief

arnicus curiae in support of Jatses. See Il 8.Ct. R. 345 (eff.
Sept. 20, 2010},

112 Analysis

[T} ¥ 13 At the outset, we note that no appellee's brief

lias been filed in this case, Nonetheless, we will address the
mierits of this appeal under the principles set forth in Firs/
Capitol Mortgage Corp. v, Talandis Construction Corp., 63
.24 128, 133, 345 N.E.2d 493 {1976) (in the absence of
an appellee's brief, & reviewing court should address an
appeal on the merits where the record is simple and the
claimed errors are such that the court may easily decide
the issues raised by the appeilant).

¥ 14 At issue is whether the trial court had discretion
to order James to turn over 1o Haime funds held in an
advance payment retainer. James contends thaf because
the funds in the advance payment retainer became his
property upon payviment and were placed in his general
account, they were not subject to disgorgement under the
leveling of the playing field provisions in the Act.

12} {3 9 15This court first recognized sdvance payment

retainers in Dowling, which involved a judgment creditor
who sought to satisfy a judgment by aceessing funds held
in an advance payment retainer by the debtor's attorney.
Dewimg, 226 T11.24 277, 314 i1 Dec. 725, 875 N.E.2d 1012.
We held that the retainer was not subject to turnover
to the judgment creditor because it was the property
of the debtor’s attormey. Id af 298, 314 IilDec. 725,

875 N.E.2d 1012, Prior to Dowling, only two types of
retainers were explicitly allowed in Illinois, Id. at 282, 314
Tl Dec. 725, 875 N.E.2d 1012, The first type, a “general,”
“true,” or “classic” retainer, is paid 1o a jawyer to secure
his or her availability during a specified time or for 2
specified matter. Such a retainer is $arned when paid
and jmmediately becomes the properiy of the lawyer,
whethér or not the lawyer ever performs any services, Id.
at 286, 314 Nl.Dec. 725, 875 N.E.2d 1012. The sccond
type of retainer is a security retainer, which remains the
property of the client until the lawyer applies it to charges
for services actually rendered, Pursuant to the Iflinois
Rules of Professional Conduct, a security retainer must be
deposited in 4 client trust account and kept separate from
the lawyer's own funds. Id. {citing Il. R. Prof. Conduct R.
1.15¢a)).

Mi 5 9 16 In contrast to a general retainer or ¢

secuzity retainer, an advance payment retainer “consists
of a present payment to the lawyer in exchange for
the commitment to provide legal services in the future.”
Dowling, 226 T1.2d at 287, 314 II1.Dec. 725, 875 N.E.2d
1012. Ownership of an advance payment retainer passes to
the lawyer inmediately upon payment. Accordingly, the
funds must bs deposited in the lawyer's general account
and may not beplaced in a client's trust account due to the
prohibition against commingling funds, Id

161 11 %17 Although this court recognized advance

payment retainers as one of three retainers available to
lawyers and clients in Ilinofs, we cautioned that such
**083 %648 retainers “should be used only sparingly,
when necessary to accomplish some purpose for the client
that cannot be accomplished by using a security retainer.”
Dowling, 226 I11.2d at 293, 314 Til.Dec. 725, 875 N.E.2d
1012, As we explained, in most cases a security retainer is
the best vehicle to protect the client's funds:

“The guiding principle, however, should be the
protection of the client's interests. In the vast majority of
cases, this will dictate that funds paid to retain a lawyer
wili be considered a security retainer and placed in a
client trust account, pursuant to Rule 1.15. Separating
a client’s funds from those of the lawyer protects the
client's retainer from the lawyer's creditors. {Citation.)
Commingling of 2 lawyer's funds with those of a client
has often been the first step toward conversion of a
client's funds, In addition, commingling of a client's and
the lawyer's funds preseats a risk of loss in the event
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of the lawyer's death. [Citation.]" Id at 292-93, 314
Hl.Dec, 725, 875 N.E.2d 1012.

{81 9 18 Examples of appropriate uses of advance
payment retainers inchade the ciccumstances in Dowling,
in which a debtor hired counsel to represent him in
procsedings against a judgment crediter; & criminal
defendant whose property remains subject to forfeiture;
and a debtor in a bankruptey case. Id. at 288-89, 293, 314
ML.Dec. 725,875 N.E.24 1012, In each of these examples, a
security retainer would disadvantage the client because the
funds remain the client's property and are subject to the
claims of the client's creditors. Thus, the client may have
difficnity hiring legal counsel if the attorney fees cannot
be shielded from those with legal claims to the client's
propesty. Id.

% 19 Subsequent to our decision in Dowling, this court
repealed the former Tinois Rules of Professional Conduct
and replaced them with the Illinois Rules of Professional
Conduct of 2010 (eff. Jan. 1, 2010). Subsection (¢} of
Rute 1.15 of the new rules sets forth the requirements
for advance payment retajners consistent with those
prescribed in Dowfing. Il R. Prof. Conduct (2010} R.
[.15(c) (eff. Jan. 1, 2010).

9 20 Relying on Donling and lilinois Rule of Professional
Conduct 1. 15, James contends that the public policy of
Illinois is to recognize the freedom of a client to contract
for an advance payment retainer if it is for the client's
benefit. The benefit of an advance payment retainer in this
context, according to James, is to avoid exposure of the
client's funds te the “obligee” spouse and her counsel. He
argues that divorce and family law cases are similar to
debtor-creditor cases, in that the “leveling of the playing
field” rules in the Marriage Act make it difficult for a client
to secure legal representation in the absence of an advance
payment retainer. Thus, James contends that a party to
a dissolution case ought to be able to use an advance
payment retainer to shield attorney fees from being turned
over to opposing counsel. For the following reasons, we
disagree.

4 21 First, James' use of an advance payment retainer to
“protect™ his client's funds from turnover undermines the
purpose of the leveling of the playing field rules in the
Act and renders these rules a nullity. On June 1, 1997,
the legislature amended the Act, substantially rewriting
the rules with regard to attorney fees in marriage and

custody cases. See Pub. Act 89-T12 (eff. June 1, 1997);
In re Marriage of Beyer, 324 TlL.App.3d 305, 310, 257
. Dec, 406, 753 N.E.2d 1032 {2001). These amendments
are commonty referred to as the “leveling of the playing
field” roles. See 4 General Explanation of the “Leveling
of the Playing Field”" in Divorce Litigation **954 %649

Amendments, 11 CBA Rec, 32 (1997). Among other things,
the amendments added a separate provision, section
501{c-1), governing “temporary” or “interim” fee awards.
Id. “[Iinterim attorney’s fees and costs” are defined by the
statute as “attorney’s fees and costs assessed from time to
time while a case is pending, in favor of the pefitioning
party's current counsel, for reasonable fees and costs either
already incurred or to be incurred.” 750 ILCS 5/501(c-1)
(West 2010%.

4 22 The statute allows a court, after consideration of
relevant factors, to order a party to pay. the pefitioning
party's interim: attorney fees “in an amount pecessary
to enable the petitioning party fo participate adequately
in the litigation.” 750 ILCS 5/501{c-1){3) (West 2010).
Prior to doing so, the court must find that the petitioning
party lacks sufficient access to assets or income ta pay
reasonable aftorney fees, and that the other party has the
ability to pay the fees of the petitioning party, Id

{9 923 Where, as in this case, the court finds that both
parties lack the financial ability or access to assets or
income t¢ pay reasenable attorney fees and costs, the
court may order disgorgement of fees already paid to
an attorney. Specifically, “the court (or bearing officer)
shall enter an order that alocates available funds for sach
party's counsel, mcluding retainers or interim payments,
or both, previously paid, in a manner that achieves
substantial parity between the parties.” (Emphasis added )
7d. The order terminates at the time the final judgment is
entered. 750 TLCS 5/501(d)(3) (West 2010},

116 9 24 Whether funds held in an advance payment
retainer are subject to disgorgement as part of an interim
fee award Is an issue of law, which is subject to de novo
review. See In re Marriage of Nash, 2012 IL App (Ist)
113724, 9 15, 365 Ill.Dec. 302, 979 N.E.2d 406 (quoting
In re Marviage of Beyer, 324 TlLApp.3d 305, 309, 257
M.Dec. 406, 753 N.E.2d 1032 (2001})). Our primary goal
in construing a statute is to give effect to the intention
of the lkegislatore, People v Collins, 214 Ti.2d 206, 214,
261 I1.Dec, 686, 824 NE.2d 262 (2005). To ascertain
that intent,  ‘we may properly consider not only the
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language of the statute, but also the purpose and necessity
for the law, and evils sought fo be remedied, and goals
to be achieved.” ™ Id (guoting People ex rel, Sherman v,
Ciyns, 203 111.2d 264, 280, 271 Iil.Dec. 881, 786 N.B.2d
139 (2003)). The statntory language is the best indicator
of the legislative intent. Id.

9 25 In enacting section 501(c~1), the legislature did
not specify what types of “retainers” previously paid to
an attorney are subject to disgorgement, However, the
policy underlying the interim fee provisions was clearly
spelled out by the legislature, As part of the “leveling of
the playing field” amendments, the following italicized
language was added to the underlying purposes of the Act:

“This Act shall be liberally construed and applied 1o
promote its underlying prrposes, which are to:

* ok ok

{5) make reasonable provision for spouses and minot
children ‘during and after litigation, including provision
Jor timely awards of interim fees to achieve substantial
parity In parties' aceess to funds for Itigation costs [.]
* (Emphasis added.) 750 TLCS 5/102(5) (West 2010).

% 26 Other courts and commentators have expanded on
the purposes and goals of the interin fee provisions in the
Act. “In enacting section 501(c-1), the legislature's goal
was to level the playing field by equalizing the parties’
litigution resources where It is shown that one party can
pay and the other cannot.” **955 *650 In re Marriage
of Beyer, 324 1. App.3d 305, 315, 257 Iil.Dec. 406, 753
N.E.2d 1032 (2001) (citing In re Marriage of DeLarce, 313
HL.App.3d 107, 113, 245 Tl Dec. 521, 728 N.E.2d 1278
{2000}, “[The] new interim fee system was an attempt to
address the problem of the ‘economically disadvantaged
spouse,” where one spouse uses his or her greater control
of assets or income as a litigation tool, making it difficult
fot the disadvantaged spouse to participate adequately in
the litigation.™ In re Minor Child Stella, 353 1L App.3d
4135, 419, 288 Ili.Dzc. 889, 818 N.E.2d 824 (2004) {citing
A General Explanation of the “Levelimg of the Playing
Field” in Divoree Litigation Amendments, 11 CBA Rec.
32 (1997)). Prior to the amendments, “[divorce] cases
frequently entailed strenuous efforts to ‘hlock” access
by the other side to funds for litigation.” Id. All too
frequentiy, the “economically advantaged spouse™ would
apply his ot her greater access to income or assets asatool,
making it difficult for the disadvantaged spouse to retain

counsel or otherwise participate in litigation. Jd. Thus, the
new interim fee systemn was designed to ameliorate this
problem by streamlining the process for obtaining interim
attorney fees. Id

111} 9 27 1t is clear from the atiorney-client agreement
that the advance payment retainer in this case was set
up specifically to circumvent the “leveling of the playing
ficld” rules set forth in the Act, To allow attorney fees
to be shielded in this manner would directly undermine
the policies set forth above and would strip the statute
of its power, If we were to accept James' argument, an
economically advantaged spouse conld obtain an unfair
advantage in any dissolution case simply by stockpiling
funds in an advance payment retainer held by his or her
attorney.

1 28 Furthsrmore, the reasons expressed in Dowling for
allowing advance payment retainers are not pertinent to
a digsolution case in which one or both parties lacks the
financiai ability or access to funds to pay their attorneys.
In Dowling, we held that advance payment retainers
should be used “sparingly” and only when necessary to
accomplish a special purpose for the client which could
not bhe accomplished with a security retainer. Dowling,
226 T.2d at 293, 314 T.Dec. 725, 875 N.E.2d 1012. Tn
bankruptcy and forfeiture cases, for example, a client may
have difficulty hiring legal counsel if the funds for attorney
fees are subject to the claims of the client's creditors, See
Dowling, 226 1l1.2d at 293, 314 It Dec. 725, 875 N.E.2d
1012,

[12] %29 In divorce cases, however, there are rwo clients,
both of whom require access to legal counsel. Shieiding
assets s0 that one spouse may easily hire an attorney
has the direct effect of making it difficuit for the other
spouse to hire his or her own attorney, This would defeat
the purpese and goals of the Act, which is to enable
parties to have equitable access to representation. See
Alison G. Turoff, Recovering Attorney Fees From the
Opposing Party in Iilinois Divorce Cases, 92 1. B.J. 462,
463 (2004) (the interim fee provision “supplies a valuable
tool for the attorney contemnplating representing & client
who individually would have difficulty paying the fees for
a divorce but whose marital estate or spouse could afford
such fees™), Accordingly, we hold that advance payment
retainers in dissolution cases are subject to disgorgement
pursuant to section 501(c-1)(3) of the Act. To hold
otherwise would defeat the express purpose of the Act
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and render the “leveling of the playing field” provisions
poweriess.

131 1§ 30 To the extent that James argues that the
funds in his advance payment retainer were obtained
from John's parents and are not marital property, we
note that the statute does not distinguish **956 *g51
between marital property and nonmarital property for
the purpose of disgorgement of attormey fees. The
statute contemplates that retainers paid “on behall of™
a spouse may be disgorged, See 750 ILCS §/501{c-13(1)
{West 2010} {a responsive pleading by the nonpetitioning
party mmust set out the amount of “each retainer or
other payment or payments, or both, previously paid to
the responding party's counsel by or on behalf of the
responding party” (emphasis added)). Furthermore, the
statute's repeated references to the parties' “access” to
funds for litigation impties that funds may come from any
source, See 750 ILCS 5/102(5), 501(c-1)(1)(A), (3} (West
2010).

{14] 931 Wenote, too, that one factor to be considered by
the trial court in making an interim awagd is the “alleged
ron-marital property within access to a party.” (Emphasis
added.) 750 ILCS 5/501{c-1)(1)(A) (West 2010). Thus,
we find it irrelevant for purposes of interim fee awards
whether the funds for attorney fees derived from marital

or noumarital property. 2

5] [16]
501{c-1}'s provision for disgorgement of attorney fees
irreconcilably conflicts with Rule 1.15 of the lllinots Rules
of Professional Conduct. He argues that this alleped
conflict must be resolved in favor of the supreme counrt
rule, pursuant to the separation of powers doctrine
established in article TI, section 1, of the Tlfinois
Constitation of 1970. We are unpersuaded by this
argument. Article 11, section 1, provides: “The legislative,
executive and judicial branches are separate. No branch
shall exercise powers properly belonging to another,” 1L
Const. 1970, art, I, § 1. “[TThis court passesses rulemaking
authority to regulate the trial of cases.” Strukoff »
Strukoff, 76 T.2d 53, 58, 27 Il Dec. 762, 389 N.E.2d
1170 (1979). Where a statute conflicts with a supreme
court role, it infringes upon the power of the judiciary,
and the rule must prevail. MceAlister v. Schick, 147 T1.2d
84, o4, 167 Ill.Dec. 1021, 588 N.E 24 115] (1992); People
v. Joseph, 113 11.2d 36, 45, 99 Ill.Dec. 120, 495 N.E2d
501 (1986). However, **957 *652 “[tlhis court has

R

% 32 Alternatively, James argues that section

repéatedfy recognized that the legislature may impose
reasonable limitations and conditions upon access to the
courts.” MeAlister, 147 T11.2d at 95, 167 . Dec. 1021, 588
N.E.2d 1151, The legislature has broad powers to regulate
attorney fees and the attorney-client relationship, so long
as a statute does not purport to fimit the scope of a conrt's
authority over those matters. Bernier v. Burris, 113 Ill.2d
219, 250, 100 Hl.Dec. 585, 497 N.E.2d 763 (1986).

[171 94 33 Upon examination of both Rule 1.15 and
section 501(c—1) of the Act, we find no conflict between
the rule and the statute. Rule 1. 15, which incorporates the
Dowling decision, sets forth the requirements for advance
payment retainers. The role provides that the attorney-
client agreement must state a special purpose and explain
why this type of retainer is advantageous to the client.
IiL R. Prof. Conduct (2010) R. 1.15{c) (eff. Jan. 1, 2010).
Section 501{c~1), on the other hand, provides for awards
of interim attorney fees and costs in proceedings arising
under the Llinois Marriage and Dissolution of Marriage
Act and sets forth the proceduses to be followed by the
parties and the court, The statute does not infringe upon
the court's authority to regulate court matters. Rather, it
leaves to the discretion of the court whether, and in what
amount, interitn attorney fees may be awarded. We see
no direct conflict between the statute and the rule and,
thus, no violation of the separation of powers clause in the
Tlinois Constitution.

18] 9 34 Finally, James argues that the disgorgement
order violates the first amendment, in that it infringes
upon a client's access to the courts and the right to retain
counsel. However, we find that James lacks standing to
make this argument becauss he is not the person whose
rights are allegedly being infringed. See Members of the
City Council v. Taxpayers for Vincent, 466 11.5. 789, 798,
104 S.Ct. 2118, 80 L.Ed.2d 772 (1984} (“constitutional
adjudication requires a review of the application of a
statute to the conduct of the party before the Court™;
People ex rel. Shockley v. Hoyle, 338 Hl.App.3d 1046,
1055, 273 Ol.Dec, 850, 789 N.E.2d 1282 (2003} {a party
lacks standing to assert the alleged deprivation of another
individual's constitutional rights).

9 35 Conclusion

9 36 For the foregoing reasons, we affirm the judgment of
the appellate court affirming the circuit court's turnover

Fy
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order, We also affirm the vacation of the contempt order, 137 Appellate court judgment affirmed.

See I re Marriage of Beyer, 324 Tl.App.3d 305, 321-22, o . .

257 Tl1.Dec. 406, 753 N.E.2d 1032 (2001) (where a refusai 125 Cirouit court judgment affirmed in part and vacated
to comply with a court's order constitotes a good-faith tn part.

effort to secure an interpretation of an issue without direct

precedent, it is appropriate to vacate a contempt order on
appeal).

All Citations

2013 IL 114779, 996 N.E.2d 642, 374 L. Dec, 947

Footnotes

1

See also Beyer, 324 1.App.3d at 315, 257 Ill.0ec. 406, 753 N.E.2d 1032 {interim fees pursuant ic section 501{c~1} apply
to maritat and nonmarital property); David M. Hopkins, “Levefing the Playing Field” in Divorce: Questions and Answers
About the New Law, 85 1l1, B.J. 410, 413 (1957) {"Questions about disgorgement can also arise if a third party—a parent,
jor example-~is funding the divorce Hitigation for one of the parties, Conslistent with the basic principles of these reforms,
atiorney's Tees paid by parents for one spouse might sometimes be ordered disgorged in favor of the other spouse's
counsel at an intarim fee award hearing. When that possibility exists, it should be considered at the outset, and perhaps
the iniflal retainer should be higher than ustal to account for this risk.”).

It is important to note that interim fess are, by definition, temporary. As such, they may be accounted for, as debts or
otherwise, upen the final division of the marital estate. See 750 ILCS 5/601(c—1)}{2) (West 2010} ([ajny assessment of an
interim award * * * shall be without prejudice ta any final aliocation and without prejudice as io any claim or right of either
party or any counss! of record at the time of the award"); 750 ILCS 5/508 (West 2010Y; In re Marriage of Johnson, 351
lil.App.3d 88, 97, 285 Il Dec. 841, 812 N.E.2d 661 {2004) {"By definitlon, a disgorgement order is never a final adjudication
of the attorney's right to fees—it merely controls the iming of payment, with no effect on whether, or how much, the
afiomey is entitled to collect at the conclusion of his services™; Aftorney Fees in Domestic Relations Cases: The 2008
Amendments to "Leveling of the Playing Field," 98 IIl. B.J. 136, 137 (2010) (“Less judicial caution was appropriate for
aranfing interim feas in pre-decree divorce cases because the trial court could adjust (or true up’) the ultimate division
of the marital estate at the end of the case to account for sttorney fee payments by sach party.”).

End of Documant
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KeyCite Yellow Flay - Negative Treatment

Disagreed With by In re Marriage of Goesel, HLApp. 3 Dist,, January
24, 2017

2015 IL App (2d) 150271
Appellate Court of Illinois,
Second District,

In re MARRIAGE OF Michael
SQUIRE, Petitioner—Appellee,
and
Catherine D. Squire, Respondent (The
Stogsdiil Law Firm, P.C., Appellant),

No. 2-15-0271.

Dec. 16, 2015.

Synopsis

Background: Husband initiated dissolution proceeding.
The Circuit Court, Du Page County, Neal W, Cerne,
J., entered order finding wife's attorneys in conternpt
of interim fee order requiring disgorgement of fees to
hsband's attorneys under “leveling of the playing field”
provisions of the Hiinois Marriage and Dissolution of

&= Decisions Reviewable

Appellate Court had jurisdiction to consider
appeal by wife's attorpeys in dissolution
proceedings of trial court's order finding
attorneys in contempt of interim order
requiring disgorgement of funds to husband's
attorneys under “levelng of the playing
fie)d™ provisions of Illinois Marbage and
Dissolution of Martage Act, though the trial
court incorporated the contempt order into
its dissolution judgment and that judgment
was pot appealed; order finding attorneys in
confempt and imposing sanction was fina!l
and appealzble, and trial court retamed
Jjurisdiction 1o enforce the contempt order,
guch that trial court's incorporation of
contempt order in dissolution judgment was
appropriate under its enforcement power, but
it did not nullify the original contempt order
of eliminate right to appeal. S.H.A, 750 ILCS
5/501(c-1)(3); Sup.Ct.Rules, Rule 304(b)(5).

Cases that cite this beadnote

- iy [2]  Divorce
Marriage Act, Wife's attorneys appealed. &= Mootness
Failure by wife's attorneys in dissolution
proceedings to appeal trial court’s dissolution
Holdings: The Appellate Court, Burke, J., held that: judgment, which incorporated order finding
attorneys in coptfempt of interim order
{1] earned retainer fees were subject to disgorgement teo requiring them to disgorge fees to husband's
level the playing field; attorneys under “leveling of the playing
field” provisions of the Illinois Marriage and
[2] evidence supporied trial court's award of fees to Dissclution of Marriage Act, did not render
husband; and moot subsequent appeal of conternpt order
by wife's attorneys; dissolution order expressly
[3} vacation of contempt finding against wife's attorneys reserved issue of final apportionment of
was warranted. attorney fees pending ountcome of appeal
by wife's attorneys, and thus, reversing
) . the interim fee order would provide wife's
Affirmed in part, vacated in part, and remanded. atforneys with relief. S.H.A. 750 ILCS
5/561{c-1){3).
West Headnotes (7) 1 Cases that cite this headnote
. B3 Action
[1] Diverce _ . = Moot, hypothetical or absiract questions
#= Construction and operation
Divorce m sg ’7
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An issue is moot where intervening events
preclude a reviewing court from granting
effective relief.

Cases that cite this headnote

advantaged spouse and husband was
disadvantaged spouse, so as to support
interim award of attorney's fees to husband
under “leveling of the playing field”
provisions of the Illinois Marriage and
Dissolution of Marsiage Act to enable him

{4l  Attorney and Client to participate adequately mn the litigation,
@= Retaining fee though hushand earned six-figure salary and
Barned retainer fees that wife had borrowed wife was unemp lgyefi; hquancll § n?onthiy
from her mother and paid to her attorneys outlays exceeded his income while wife was
in dissolution proceedings were subject to able to borrow large amoun.ts from her
disgorgement as contribution to husband's mother, statute mandated practical approach
attorney fees under provision in Illinois ?athcr than ’me:rc comparison of gross
Marriage and Dissolution of Marriage Act incomes, and it did not matter that scurce of
that “retainers ot interim payments” could be income was from relative rather than marital
used to level the playing field, though wife's estate. S.HLA. 750 ILCS 5/501(c-1)(3).
attorneys alieped ":hat Funds had been billed Clases that cite this headnote
agamst and deposited to law firm's general
account; statute did not limit types of retainers
to which it applied, broad construction was [7}  Divorce
necessary 1o effectuate statute’s purpese, and &= Temporary and pendents lite awards
that source of funds was wife's mother rather Divorce
than marital estate did not matter. S. H.A. 750 L= Enforcement and conternpt
ILCS 5/501(c-1X3). Vacation of contempt finding against wife's
9 Cases that cite this headnote aftorneys in dissclution proceedings for
failing to comply with tral court's order
requiring disgorgement of funds to lmsband's
51 Divorce

16]

&= Temporary and pendente tte awards
Divorce

<= Payment of costs and allowances
“Available,” as used in “leveling of the playing
field" provisions of the Illinois Marriage and
Dissolution of Marriage Act allowing the trial
court to allocate available funds for each
party's counsel, simply means that the funds
exist somewhere. S.H.A. 750 11.CS 5/501({c-1}
@3).

1 Cases that cite this headnote

Divorce
& Financial condition and resources in

sttorneys under “leveling of the playing
field” provisions of the Illinois Marriage
and Dissolution of Marriape Act was
warranted, where wifs's attormeys sought
“friendly” contempt finding only as means
to appeal underlying fee order, and wife’s
attorneys never willfully disregarded trial
court's authority. SH.A. 750 ILCS 5/501{c—1}
(3.

Cases that cite this headnote

Attorneys and Law Firms

*73 Anthony Sammarco, of Stogsdill Law Firm, P.C., of
general Wheaton, for appellant. '
Divorce

. . Alison G. Turoff and Vincent J. Stark, both of Kamerlink,
&= Temporary and pendente lite awards

Stark, McCormack, Powers & McNicholas, LLC, of

Chicagao, for appellee.
D%

Evidence supported trial court's finding
in dissolution proceedings that wife was

et ma

. ; e Iy
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OPINION

Justice BURKE delivered the judgment of the court, with
opinion.

**19 4 1 In this marriage-dissolution action, The
Stogsdill Law Firm (Stogsdill), which represents
respondent Catherine D. Squire, appeals the trial coust's
order requiring it to pay $60,000 to the attorneys for
petitioner Michael Squirs pursuant to the “leveling of
the playing field” provisions of the Tilinois Marriage and
Dissolution of Marriage Act (Act) (750 TLCS 5/501{c-1)
{West 2014)). Stogsdill contends that (1) this provision
does not apply to an earned retainer, (2) the trial conrt's
order finding that the payment was necessary to level the
playing fleld is against the manifest weight of the evidence,
and (3) we should vacate the conterpt finding, We vacate
the conteinpt finding but otherwise affirm.

2 The parties were married in 1993 and had three children
together, two of whom are still minors. Petitioner sought
to dissoive the marriage in 2013, On June 2, 2014, he
filed a petition for interim and prospective attorney fees
pursuant to sections 501{c-1) and 508 of the Act. 750
TLCS 57501 {e-1), 508 (West 2014), Petitioner alleped that
he lacked funds to pay his attorneys whereas respondent
had access to significant funds to pay her lawyers.
The petition requested that respondent contribute to
petitioner’s astorney fees in order to “level the playing
field.”

% 3 The following facts are largely undisputed. The
parties had few assets but significant debis. Although
petitioner earned a six-figure income, his monthly
expenses, which inchuded debt-service payments from the
parties' bankruptey, excesded his monthty income. He had
paid his attorneys $2,500 and had no additional funds
with which to pay them. By the time of the hearing
on the contribution petition, he owed his attorneys
approximately $53,000.

% 4 Respondent was unemployed. However, she had
borrowed approximately $130,000 from her mother fo
pay her attorneys. Approximately $10,000 of that amount
went to her previous attorney. The rest was paid to
Stogsdill as a retainer.

1 5 In response to the petition, Stogsdil argned
stremuousty that it had alteady earned the retainer and
deposited the money in its general account. Thus, it
contended, it could not be required to disgorge fees that
were already its property.

9 6 The court granted the interim-fee petition, It found that
the parties had not been overly litigions, but that they were
not “financially secure.” Thus, although petitioner earned
a “reasonable salary,” his net income was insufficient to
meet his **20 #74 obligations and basic living expenses.
On the other hand, respondent could borrow money from
her mother to pay her attorneys. Citing In re Marriage of
Earfpwine, 2013 IL 114779, 374 Tl Dec. 947, 996 N.E.2d
642, the court held that it did not matter that the fees
already belonged to Stogsdill, or came from a source other
than the marital estate, The court ordered Stogsdill to pay
petitioner's counsef $60,000 within 14 days.

1 7 The tral court subsequently denied respondent’s
motions to reconsider and to reopen the preofs and held
Stogsdill in “friendly contempt.” Tt ordered Stogsdill to
pay the $60,000 by March 19, 2015, and to pay a $100
daily fine for each day thercafter that Stogsdill failed fo
pay. Stogsdill filed a notice of appeal the same day.

% 8 Thereafter, the court conducted a trial on the
underlying disselution petition. On May 29, 2015, the
court issued an order dissolving the parties' marriage and
resolving most of the ancillary issues. The order expressly
incorporated the interim attorney-fee order and the order
holding Stogsdill in contempt, but reserved the issue of a
final apportionment of attorney fees pending this appeal,

4 9 On appeal, Stogsdill rencws its contention that it
cannot be required to disgorge fees that it has already
earned. Tt contends that the statute refers to “available”
fonds and that fees that it has earned and deposited into
its general account aye not “available.” It further contends
that Farlywine involved a different type of retainer from
that at issue here,

9 10 Petitioner filed 2 motion fo dismiss the appeal for
lack of jurisdiction or, alternatively, to find it moot.
Petitioner argued that, since Siogsdill filed its notice
of appeal, the trial court had entered a final judgment
of dissolution that expressly incorporated the contempi
order and the interim fee order. No one had appealed
from that judgment, Petitioner thus argued that both the
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contempt order and the interim fee order were superseded
by. the final judgment such that those orders ceased to
exist and, because Stogsdill has not appealed the final

jndgment, there is no order from which it can appeal. We
denied the motion.

% 11 In his appellee's brief, petitioner reasserts that either
we lack jurisdiction or the appeal is moot. With the benefit
of full briefing and additional factual coniext, we adhere
to our pravious ruling,

{1l 112 We first find that we have jurisdiction. Stogsdill
appealed from an order finding it in contempt of court and
imposing a sanction. Such an order isfinal and appealable,
TiL 8.Ct. R, 304{b}(5) (eff. Feb. 26, 2010); In re Marriage
of Knoerr, 377 L. App.3d 1042, 1044-45, 316 Hl.Dec, 665,
879 N.E.2d 1053 (2007) {citing Kazubowski v. Kazubowski,
45 11124 405, 414-15, 259 N.E.24 282 (1970)). However,
the trial court reteined jurisdiction to enforce the order.
in re Marriage of Allen, 343 Tl App.3d 410, 412, 278
IiLDec. 288, 798 N.E.2d 135 {2003) (“Although the trial
court loses jurisdiction to amend a judgment after 30 days
from entry, it retains indefinite jurisdiction to enforce
the judgment.”). Thus, the trial court's incorporating
the contempt order in the dissolution judgment was
appropriate under its enforcement power, but it did not
nullify the ariginal conterpt order or eliminate Stogsdill's
right to appeal.

12 [3 913 Further, we adhere i0 our position that the

appeal is not moot. An issue is moot where “Intervening
events preclude a reviewing court from granting effective
relief.™ Hofly v Montes, 231 iL2d 153, 157, 324 Il Dec.
481, 896 N.E.2d 267 (2008). Petitioner asserts that, after
Stogsdill filed its notice of appeal, the trial **21 *75
cowrt entered a final judgment dissolving the parties'
marriage and incorporating the interim fee order, and no
one has appealed from that fudgment. Petitioner reasons
that we cannot provide Stogsdill effective relief, because,
even if we vacated the interim fee order, Stogsdill would
have {o pay over the same amount pursuant to the final
judgment, from which he did not appeal. We disagree.

¥ 14 Contrary to petitionet's representation, the trial court
did not enter a final dissolution judgment. Rather than
carrying forward the interim order as the final order on the
issue of contribution to attorney fees, the dissolution order
expressly reserves the issue of a final apportionment of
attorney fees pending the outcoms of this appeal. See Inre

Marriage of Derning, 117 Il App.3d 620, 628, 72 1. Dec.
785, 453 N.E.2d 90 (1983) {order in dissclution action
teserving attorney-fee issues was niot final and appealable)
{citing In re Marriage of Leopando, 96 1.2d 114, 70
JiL.Dec. 263, 449 N.E.2d 137 (1983)). Far from finally
deciding the issue and precluding an appeal as petitioner
seems to suggest, the court's order reserves the issue fo
await our decision. Thus, reversing the interim fee order
would provide Stogsdill with refief.

14} Y15 Turning to the merits, we conclude that the trial
court did not err in ordering Stogsdill to disgorge a portion
of its retainer. Stogsdill contends that the trial court counld
not require it to disgorge fees that it had already earned,
i.e., billed against. Resolution of this issue requires us to
interpres section 501(c—1)(3) of the Act. 750 ILCS 5/501{¢~
(3) (West 2014), That section provides in relevant part:

“In any proceeding under this subsection {c-1), the
court (or hearing officer) shall assess an interim award
zgainst an opposing party in an amount necessary to
enable the petitioning party to participate adequately in
the Htigation, upon findings that the party from whom
attorney's fees and costs are sought has the financial
ability to pay reasonable amounts and that the party
secking attorney's fees and costs lacks sufficient access
to assets or income fo pay reasonable amounts. * *
* If the court finds that both parties lack financial
ability or access to assets or income for reasonable
attorney's fees and costs, the court (or hearing officer)
shall enter an order thai allocates available funds for
each party's counsel, including retainers or interim
payments, or both, previously paid, in & manner that
achieves substantial paiity between the parties.” Id

9 16 Our primary goal in construing a statute is to give
effect to the intent of the legislature. People v. Collins, 214
Tl.2¢ 206, 214, 291 [iLDec. 686, 824 N.E.2d 262 (2005).
To ascertain that intent, ¥ ‘we may properly consider not
only the language of the statute, but also the purpose and
necessity for the law, and evils sought 1o be remedied, and
goals to be achieved.” * Id (quoting People ex rel Sherman
v. Cryms, 203 T1L2d 264, 280, 271 Tl.Dec. 881, 786 N.E.2d
139 (2003)). However, the statutory language remains the
best indicator of the legisiature's intent. Earlywine. 2013
TL 114779, 924, 374 Tl Dec, 947, 996 N.E.2d 642

9 17 In Earlywine, the court considered whether an
advance-payment retainer was subject to disgorgement
pursuant to the leveling-of-the-playing-field provisions.
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The court noted that, in contrast to a general retainer
or a security refainer, an advance-payment retainer is a
present payment to 2 lawyer in exchange for his or her
commitment to provide legal services in the fature. Jd 4 16
{(quoting Dowling v. Chicago Options Associates, Inc., 226
Iil2d 277, 287, 314 IiL.Dec. 725, 875 NLE.2d 1012 (2007)).
Ownership of an advance- **22 *76 payment retainer
passes to the lawyer immediately upon payment znd,
accordingly, the funds must be deposited into the lawyer's
general account tather than the client's trust account, due
to the prohibition against commingling funds. 4.

91 18 The court held that an advance-payment retainer
was subject to disgorgement. Id ¥ 29. Further, it did not
matter that the funds in question came from the husband's
parents rather than the marita] estate, Id 7 31.

4 19 Stogsdill argues that Earlpwine does not control
here, because the retainer st issue was not an advance-
payment retainer, Stogsdill sugpests that an advance-
payment retainer, although approved by the supreme
court, is essentially an accounting device to shield the
funds from the client's creditors, whereas here Stogadill
had earned its retainer by performing legal services.

9 20 Petitioner responds that section 501(c—1){3) does not
fimit the types of retainers to which it applies, The statute's
plain langnage says that “retainers or interim payments”
may be used for the purpose of leveling the playing field.
750 ILCS 5/501{c—1){(3) (West 2014). Enrlpwine held that
a broad comnstruction of this provision was necessary to
effectuate its purpose. The court observed:

“In enacting section 501(c-1), the legislature did not
specify what types of ‘retainers’ previously paid to an
attorney are subject to disgorgemsnt., However, the
policy underlying the interim fee provisions was clearty
spelied out by the legislature. As part of the ‘leveling of
the playing feld’ amendments, the following italicized
language was added to the underlying purposes of the
Act:

“This Act shall be berally construed and applied to
prometie its underlying purposes, which ars to:

L

{5) make reasonable provision for' spouses
and minor children during and afier litigation,
including provision for timely awards of interim fees

to achieve substantial parity in parties'’ access to
Funds for litigation costs].]' " (Emphasis in original )
Egrlywine, 2013 I, 114779, § 25, 374 Tl Dec. 947,
996 N.E.2d 642 (quoting 750 ILCS 5/102(5) (West
2010)).

9 21 Conirary to Stogsdill's argument, Earfywine did
not intend to Ymit its holding to advance-payment
retainers, Moreover, accepting Stogsdill's position would
completely frustrate the purpose of the statute. The
“advantaged spouse™ and his or her attorney could
effectively block access to funds for the other spouse by the
way they categorized their retainer agreement. Moreover,
the attorney representing the advantaged spouse wouid
have a strong incentive to earn the fees at an early
stage of the litigation. The attorney could file voluminous
pleadings and motions early in the case, thus “earning”
the retainer, while leaving the other spouse to respond to
a mountain of paperwork with little chance of obtaining
resources to do so propexly.

{51 9 22 Stogsdill focuses on the word “available” in
section 501{c—1)(3) and argues that the funds here were
not “available” because Stogsdill had already sarned the
retainer and deposited the funds into its general account.
However, Earfyvine refutes this argoment. The court
noted that the retainer in question became the law firm's
property immediately upon payment and was deposited
into the firm's general account, but held that the funds
were nevertheless subject Lo disgorgement. From this, it is
clear that “available” as nsed in the statute simply means
that the funds exist somewhere,

*77 *%23 6] 9 23 Stogsdill alternatively argues that
the trial court's order is against the manifest weight of the
evidence. Stogsdill focuses on the unusual circumstances
that the husband, who earned a six-figure income, was
considered the disadvantaged spouse while the wife, who
was unemployed, was considered the advantaged sponse.
This was so because the husband's monthly outlays
exceeded his income while the wife was able to borrow
large amounts from her mother. These findings seem
to be based on essentially undisputed evidence. In any
event, Stogsdill points to no evidence to call them into
question. Moteover, the statute, by directing the court
to consider whether “the party from whom aftorney's
fees and costs are sought has the financial ability to pay
reasonable amounts and that the party seeking atforney's
fees and costs lacks sufficient access to assets or income to
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pay reasonable amounts™ {750 TLCS 5/501{c~1)(3) {(West
2014)), secems to mandate such a practical approach rather
than a mere comparison of gross incomes 25 Stogsdill
seems to suggest, Finally, it does not matter that the source
of the funds is a relative rather than the marital estate.
Earlywine, 2013 1L 114775, § 30, 374 HLDec. 947, 996
N.E.2d 642, Thus, the triat court's order is supported by
the evidence,

7] 9 24 Stogsdill requests that we vacate the contempt
finding. Stogsdill argues that it sought the contempt
finding only as a means to appeal the underlying fee order,
that it never willfully disregarded the court's authority,
and thus that it is appropriate to vacate the contempt
finding. We agree.

1 25 In Earlywine, the court affirmed the appellate coust's
vacation of the contempt order where it was clear that
the contempt was merely a good-faith effort to secure a

definitive interpretation of the issue. Id 9§ 36 (citing In
re Muarriage of Beyer, 324 Tl App.3d 305, 321-22, 257
M.Dec. 406, 753 N.E.24 1032 (2001)). Thus, we vacate the
conternpt finding.

9 26 We thus affirm the order requiring Stogsdill to pay
petitioner's counsel $60,000, but vacate the order finding
Stogsdill in contemnpt, and rernand the cause.

427 Affirmed in part and vacated in part; cause remanded.

Tustices HUUTCHINSON and ZENOFF Gcgcurred m the
judgment and opinion.

All Citations

2015 IL App (2d) 150271, 53 N.E.3d 71, 403 Ill.Dec. 17
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2017 Thomson Rewars. Ne claimn to original U.S. Governiment Works.

P

WERTLEYY & 2017 Thomson Reuters, Mo clalm to orfginal U8, Government Works. F qz §

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM



122046

in re Marriage of Altman and Block, 2016 IL App (st} 143076 (2016}

59 N.E.3d 914, 406 [I.Dec. 135

2016 IL App (1s1) 143076
Appellate Court of Hlincis,
First District, Third Division.

In re MARRIAGE OF Heather
ALTMAN, Petitioner—Appeilee,
and
Jeffrey BLOCK, Respondent—Appelles
{Steven D, Gerage, Contemuior~Appeilant).

No. 1-14-3076.
I
July 27, 2016.

Synopsis

Backgromd: Wife petitioned for interim attorney fees in
pending divoree action. The Cirenit Court, Cock County,
David Haracz, 1., ordered husband's former attorney to
disgorge fees already earned, to be paid to wife's attorney,
When attorney failed to comply, the Circuit Court entered
a contempt order against attorney. Attorney appealed,

Holdings: The Appellate Court, Mason, 1., held that:

[1] wife's retirement account could not he considered in
determining parties' relative abifity to pay their intetim
attorney fees, and

[2} funds earned by husband's former attomey, and not
merely in the attorney's trust account as q retainer, were
not “availabie” for disgorgement.

Affirmed in part, reversed in part, and remanded with
directions,

Pucinski, J., concurred in part and dissented in part, with
opIon.

West Headnotes (21)

i1] Divorce
w= Briefs
Even though wife failed to file an appellate
brief, Appellate Court would address merits

21

(31

14

Bl

of attorney's appeal of trial court's contempt
finding against him, after he failed to comply
with trial court's interim attorney fees order by
not disgorging fees paid to him by husband,
where trial conrt found that parties lacked
financial ability or access to assets or income
to pay for reasonable attorneys fess and
costs, and it stood to reason the parties were
financially unable to participate in the appesl.

1 Cases that cite this headnote

Divorce
&= Nature, scope and effect of decision

A court order awarding interim attorney
fees in a divorce proceeding is not an
appealable interlocutory order. SH.A. 750
ILCS 5/501(c-3).

Cases that cite this headnote

Divorce
@+ Finality of determination

Divorce
4= Scope, Standards and Extent, in General

When a party appeals from a contempt
sanction imposed for viclating an interin fee
order in a divorce proceeding, the contempt
finding is final and appealable and presents
to the reviewing court the propriety of the
underlying order.

Cases that cite this headnote

Divorce
&= Counsel fees, costs and allowances

Construction of the meaning of the Marriage
and Dissolution of Marriage Act's “leveling
of the playing field” provisions, pertaining
to interim attorney fees, is reviewed by the
Appellate Court de novo. S.H.A. 750 ILCS
5/501{c-1).

Cases that cite this headnote

Statutes
= Intent

v LAY £ ey . e R v ¥
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gl

8]

9]

TIn construing a statute, the goal of the court is
to effectuate the legislature's intent.

Cases that cite this headnote

Statutes

= Purpose and intent

Statutes

< Presumnptions, inferences, and burden of
proof

In order to effectuate a legislature's intent,
a court interpreting a statute may consider
the reascn and necessity for the statute, and
the evils it was intended to remedy, and

will assume the legislature did not intend an
absurd or unjast result.

Cases that cite this headnote

Statutes

&= Langnage and infent, will, purpose, or
policy
Any inquiry into legislative intent when
inferpreting a statnte muost begin with the
fanguage of the statute, which is the surest and
most reliable indicator of legislative intent.

Cases that cite this headnote

Siatutas

&= Absent terms;silence;omissions

Statutes

= EXceptions, Limitations, and Conditions
Under the guise of statutory construction,
a cowrt may not supply omissions, remedy
defects, annex new provisions, substitute
different  provisions, add exceptions,
limitations, or conditions, or otherwise
change the law s0 as to depart from the plain
meaning of language employed in the statute,

Cases that cite this headnote
Statutes

¢= Plain language;plain, ordinary,
common, or literal meaning

110]

i

112]

(13}

If the language of a statute is clear, ils
plain and ordihary meaning must be given
effect without resorting to other aids of
construction.

Cases that cite this headnote

Divorce
&= Temporary and pendente lite awards

Marriage and Dissolution of Marriage Act
permits pre-decree assessments of attorney
fees in favor of a petitioning party. SH.A. 750
ILCS 5/501{c—1)(3).

Cases that cite this headnote

Divorce
&= Temporary and pendente lite awards

Purpose of interim awards of attorney fees
in divorce actions is to address the problem
of the economically disadvantaged spouse,
where one spouse uses his or her preater
control of assets or income as a litigation
tool, making it difficult for the disadvantaged
spouse to participate adequately in the
litigation. S.HL.A. 750 ILCS 5/501(c-1}.

Cagses that cite this headnote

Divorce
&= Financial condition and rescurces in
general

Divorce
@» Temporary and pendente lite awards

Where one spouse has access fo assets that
enable that party fo pay an attormey and
the other spouse does not, the Marnage and
Dissolution of Marriage Act operates to effect
the legislature's goat to level the playing field
by equalizing the parties' litigation resources;
an interim fee order may direct a spouse topay
the other spouse's attorney fees. S.H.A. 750
TLCS 51501 (c-1).

Cases that cite this headunote

Attorney and Client

A9
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= Contracts for division, and 3 Pension and retirement funds and
apportionment accounts
Divorce Exemptions

= Need and Ability {o Pay &= Exceptions from exemptions in general
Diverce Retirement plans are exempt from collection

@= Temporary and pendente lite awards - of a judgment for atforney fees, even if the
Where both spouses in a divorce action lack fees are incwrred to enforoe delinguent child
the ability to pay their attorneys, the Marriage support or spousal maintenance obligations in
and Dissolution of Marriage Act allows a a divorce action. 735 ILCS 5/12-1006(a); 750
court to aliocate “available funds,” inchuding TLCS 28/15(d).

retainers or interim payments already paid
to one pariy%s lawyer, between the pariies,
S.H.A. 750 ILCS 5/501(c1).

Cases that cite this headnote

[17]  Attorney and Client

Cases that cite this headnote é= Deductions and forfeitures

Funds earned by husband's attorney for

[14] Divorce services already rendered, and not merely

<= Resources of wife in general 2 retainer in attorney's trist account, were

Divorce not “available” for disgorgement pursuant to

3= Temporary and pendente lite awards statute feveling the playing field among parties
Wife's nommarital retirement account could in a divorce; the use of the word “available”

not be considered in determining parties in 'the, statute suggested some of thc.func!s

relative ability to pay their interim attorney pfnd to an attorney would not‘ ‘t?c Sl?bjea fo
fees in divorce action, where wife's retirement disgorgement, attorneys practicing in small

account, a monmarital asset, would not be firms would be unabie t(.) disgorge fees already

distributed among the parties in final property carned and spent, and l,t would 1_)& absurd to.
disposition, and there was no cvidenco wife attempt to collect previously paid fees from

had accessed the account for any purpose a former attoraey who had since withdrawn.
related to the divorce litigation, or that she S.H.A. 750 ILCS 5/501(o-0)().
had the ability to do so without significant

1 Cases that cite this headnote
financial penalties. S.H.A, 750 ILCS 5/501{c~

D{I)A).
[18]  Atforrey and Client
Cases that cite this headnote ke Retaining fee
No matter what form a retainer paid to an
{15] Exemptions attorney representing one of the spouses in
&= Exceptions from exemptions in genera] a divorce action takes, 4 retainer is subject

to statutory provisions regarding payment
of spouses’ attorney fees in divorce actions.
S.H.A. 750 ILCS 5/501(c—1)(3).

Although child support and maintenance
obligations are exceptions that may invade
a retirement account, which wouid otherwise
be protected from collection, judgments for

Cases that cite this headnote
attorney fees are not. 735 ILCS 5/12-1006(a);

750 TLCS 28/15(d).
[191. Divorce
Cases that cite this headnote &= Calculation and Apportionment in
General
[16] Exemptions Divorce

A%

et . - — e
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&= Hearing and determination

A frial court wmay determine the
reasonableness of the attorney fees incurred
by either party in a divorce action cither
by conducting an evidentiary hearing on the
interim fee petition or in the context of 2 final

fee award. S.H.A. 750 TLCS 5/501(c-IX1),
51508,

Cases that cite this headnote

[20] Divorce
@= Nature of violation
Husband’s former attorney was not in
contempt of court for failure to disgorpe fees
earned in representzation of husband during
divorce proceedings, even though trial court
had ordered the disgorgement pursuant to
statute, where Appellate Court concluded

such disgorgement was unwarranted. S.H.A.
750 TLCS 5/501(c-1)(3).

1 Cases that cite this headnote
[21] Divorce
i= Division and distribution in general
Remand was warranted in divorce case for
trial court to determine whether allocation

of proceeds of former husband's retirement
account was moot.

Cases that cite this headnote

Attorneys and Law Firms

*916 Lake Toback, of Chicago (Michasl G.
DiDomenico and Sean M. Hamann, of counsel), for
appellant.

No budef filed for appelliees,

Paul L. Feinstein and Grund & Leavitt PC (Jamie R.
Fisher and David Adams, of counsel), for amicus curiae,

OPINION

Presiding Justice MASON defivered the *917 judgment

of the court, with opinion. *

*¥139 9 1 At issue in this appeal are the “leveling of
the playing field” provisicns of the Illinois Marriage and
Dissolution of Marriage Act {Act) (750 TLCS 5/501{c-1)
(West 2012)) providing for interim attorney fee awards,
and, in particular, we are asked to resolve whether, in
cases where both parties lack the financial ability or
access to assets or income to pay for reasonuabie attorney
fees and costs, (1) one spouse can be required to utilize
a nopmarital retirement account to pay attorney fees
and (#) funds already paid to a party's attorney for
past services rendered are “available” to be allocated
within the meaning of the Act. We agree with the trial
court's conclusion that, under the circamstances presenied
here, a spouse cannot be required to access a nonmarital
retirement account fo pay interim attorney fees, but
determine that sums paid to a law firm for services
already rendered are not “available” to be allocated,
and, therefore, we reverse the order holding respondent's
former counsel in contempt for failing to comply with
an order directing kim to disgorge sums paid to him by
respondent for past services rendered.

§ 2 Petitioner, Heather Altman, and respondent, Jeffrey
Block, were martied on September 3, 2005. The parties
had triplets born of the marriage who were five years old
at the time these proceedings were commenced. Altman
originally sought an order of protection against Block on
May 14, 2013, and, shortly thereafter, filed her petition
for dissolution of marriage. The two procesdings were
consolidated.,

9 3 Both parties were represented by counsel, Altman
has been represented thronghout by the firm of Bradford
& Gordon, LLC, Block was originally represented by
Scott Tzinberg, who was granted Jeave to withdraw on
October 3, 2013. Stephen Gerage was then granted leave fo
appear as substitute counsel. Gerage was granted leave to
withdraw on August 14, 2014, and, since that date, Block
has proceeded pro se.

9 4 The record indicates that the proceedings have
been “extremely contentions” and the parties “overly
litiglous,” as characterized by the circulf court. There
have been numerous pleadings, affidavits and motions
filed by both parties relative to the order of protection
filed by Altman. Block also sought his own order of

I
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protection and further requested that Altman submit to
random drug testing as a resnlt of her alleged abmuse
of prescription drugs. Additionally, both parties have
litigated issues regarding temporary costody, visitation
and parenting time, and several orders have been entered
relative therefo, including, due to problems concerning
interaction between Altman and Block, an order that
pickups and drop-offs of the children oceur at a police
station. The court eventually had to order Block to
leave the police station parking ot within 10 minutes of
dropping off or picking up the children as Altman claimed
that he would sif in the parking lot for an extended period
of time in an attempt to confront her on these oceasions,
and she was required to wait in the police station—sither
alone or with the childten—uniil he Jeft, A children's
representative was ultimately appointed fo represent the
children and kas been required to broker disputes relating
to what schocl and summer camps the children should
be enrolled in and parenting time over the sumamer and
holidays.

*§18 **140 1 5 Substantial discovery was conducted,
including interrogatories, notices to produce, subpoenas,
and enforcement actions related thereto concerning all
issues in this case. The issues of temporary maintenance,
chiid support and housshold expenses were also hotly
contested. Both parties filed varions motions regarding
these issues. On March 13, 2014, after further motion
practice, the court directed Block to liquidate a marital
retirement account and, based on Altman's claim that
Block had been using this marital asset to fund not only
the litigation, but also expenses unrelated to the support
of his children and household expenses, directed that the

proceeds be held in escrow by Altman's counse! pending
further order.

Y 6 The financial aspect of the case was further
complicated as a result of Block's claim that he was faid off
from his employment as a principal of 2 business, where
he ezrned more than $160,000 per vear. In August 2013,
Alman filed an emergency petition seeking to require
Block to confribute to the parties' housshold and living
expenses. Altman's petition represented that at the end of
May 2013, Block was terminated from his employment.
The record is not clear as to when Altman learned
of Block's termination, Altman is essentially a full-time
mother who earns under §30,000 per year as a rabbi

After a multi-day evidentiary hcau:ing,i the trial court
set temporary child support of $1412,12 per month based

on Block's representation that he was currently earning
roughly $4441 per month.

47 Included in the record is Altman’s motion to reconsider
that order based on her claim that Block falsified his
income and utilized sham entities to hide his true income
and assets from Altman and the court. Altman's motion
attached documents purporting to show that from May
2013 to Jamuary 2014, Block carned income of at Jeast
$215,000, but paid only 3475 in child support. True to
form, Block, by then representing himself, filed a counter-
motion to reconsider claiming that the court impropesly
calculated his chiid support obligation and reguesting that
it be set at a lower amount. These motions were pending
at the time Gerage appealed the contempt finding and so
their disposition is tiot contained in the record.

9 8 On February 13, 2014, nine months after Altman
fizst sought an order of protection and after numerous
motions and hearings in the consolidated proceedings,
some of which are referenced above, Altman filed a
petition requesting interim attorney fees in the amount
of $36,864.30 for fees already incurred and $25,000 for
prospective attorney fess and costs. An amended petition
was filed on May 13, 2014, By this time, Altman alleged
she had incurred fees of $63,598.68, had paid 39500
and therefore owed her attorneys $54,098.68. Altman
requested that Block be ordered to pay the fees, or, in
the alternative, Gerage be disgorged of the sums that had
been previously paid. On June 26, 2014, the children's
representative Hkewise sought an award of fees In the
amount of $5784 for past services and $2500 n prospective
{ees,

9 9 It was also disclosed that Altman bad access to a
nonmarital retirement account valued at approximately
$100,000. In response to the interim fee petition, Block
contended that Altman should be required to access

thet account to fund her attorney fees. Block's response .

represented that he had paid Gerage $41,500 for services
rendered and that he owed his lawyer $17,112.50. Block
also represented that he had paid Tzinberg $25,000 and
claitned to owe him an additional $18,542.

*$19 **141 4 10 Following the hearing on Altman's fee
petition, the circuit court issued an order on July 16, 2014,
mndicating that it took into consideration evidence of the
financial circumstances of the parties presented during the
prior gvidentiary hearings on various motions regarding
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child support and maintenance. The court found that
both parties Jacked sufficient access to assets or income
to pay reasonable atforney fees and costs and thai the
case presented a classic scenario for invocation of the Act's
“leveling of the playing field” provisions. The court recited
that Block had paid his attorneys z fotal of $66,500,
Altman had paid her attorney a total of $9500, and, as
of June 30, 2014, there was a balance due to Bradford
of §62,000. The court found that Bradford was holding
$35,000 in his client trust account (the remaining proceeds
of Block's retirement account), which represented the
balance of the parties’ marital assets. The order allocated
$33,284 of the $35,000, with $25,000 to Bradford, and
$8284 to the children's representative. The court failed
to allocate the remaining $1716 held in the account. In
addition, the court ordered that Gerage disgorge a total
of $16.000 in fees paid for services alteady renderad and
ordered this amount to be paid {o Bradford within seven
days. The division of the remaining marital assets, plus
the disgorgement, resulted in each party's attorney being
allocated a total of $50,500.

9 11 After Gerage failed to comply with the order,
Altman filed a petition for rule to show cause, which
ultimately resulted in the contempt order from which
Gerage appeals. We granted leave to the Tlinois Chapter,
American Academy of Matrimonial Lawyers, to appear

a5 amicus curice. 2

912 ANALYSIS

[1] 913 Aithe outset, we note that no appellee’s brief has
been filed in this case. This is not surprising, of course,
given the trial court's determination that both parties
tack the financial ability or access to assets or income
to pay for reasonable attorney fees and costs. It would
stand to reagon that they are Hkewise financially unable to
participate in this appeal. Nonetheless, we will address the
merits of this appeal under the principles set forth in First
Capitol Mortgage Corp. v. Talandis Construction Corp., 63
TiL.2d 128, 133, 345 N.E.2d 493 (1976} (in the absence of
an appellee's brief, a reviewing court should address an
appeal on the merits where the record is simiple and the
claimed errors are such that the court may easily decide
the issues raised by the appellant); see also In re Marriage
aof Earlywine, 2013 IL 114779, § 13, 374 Ii1. Dec. 947, 996
N.E.2d 642,

[2 131 914 "[A]court order awarding interim attorney
fees under section 501(c—1) of the Act is not an appealable
interlocutory order.” In re Marriage of Radzik, 2011 IL
App (2d) 100374, § 45, 353 Nl Dec. 124, 955 N.E2d
591; 750 ILCS 5/501{c~1) (West 2012). “However, when
a party appeals from a contempt sanction imposed for
vielating an interim fee order, the contempt finding is
final and appealable and presents to the reviewing court
the propriety of the underlying order.” Radzik, 2011 IL
App {(2d) 100374, § 45, 353 Ill.Dec. 124, 955 N.E.2d
591. Gerage timely appealed from the cowrt's contempt

_sanction imposed for his failure to comply with the order

of disgorgement of $16,000.

9 15 On appea}, Gerage contends that the circuit court
erred: (1) in determining that both parties lacked access to
imcome or property to pay fees given the existence *¥142

#0920 of Altman's retirement account that she could have
accessed in order to pay attorney fees; (2) in interpreting
section 501{c~1)(3) to include earned fees already paid to
a party's lawyer in the definition of “available funds™; and
(3) by failing to allocate 100% of funds held by Bradford.
Gerage further argues that if this conrt upholds the trial
court's interpretation of section 501{c—1)(3), the result is
unconstitutional in that it violates his substantive and
procedural due process rights and impairs contract rights.
Finally, Gerage requests that the order of contempt be
vacated because he had no other aventue for challenging
the court's interim fee order.

{4] 9 16 The issues Gerage raises regarding the propriety
of the order directing him to disgorge $16,000 and pay
that amonnt to Altman's lawyers require us to construe
the meaning of the Act's “leveling of the playing field”
provisions. Thus, we review these issues de nove, In re
Marriage of Nash, 2012 IL App (Ist) 113724, § 15, 365
Ti.Dec. 802, 579 N.E.2d 406.

7S L I I T B £
the goal of the court is to effectuate the legislature's
intent. People v. Pullen, 192 Hi2d 38, 42, 248 11l.Dec.
237, 733 N.E.2d 1235 (2000). To this end, a court may
consider the reason and necessity for the statute and
the evils it was intended to remedy, and will assume the
legisiature did not intend an absard or unjust result, Jd
Any inquiry into legislative intent, however, must begin
with the language of the statute, which is the surest and
most reliable indicator of legislative intent. Jd Under the
gnise of construction, & court may not supply omissions,
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remedy defects, annex new provisions, substitute different
provisions, add exceptions, limitations, or conditions, or
otherwise change the law 50 as to depart from the plain
meaning of language employed in the statute. Superior
Structures Co. v. City of Sesser, 292 Il App.3d 848, 852,
226 M.Dec. 927, 686 N.E.2d 710 (1997). If the language
of the statute is clear, its plain and ordinary meaning
must be given effect without resorting to other aids
of construction. In re Marriage of Mitchell, 181 Tl1.2d
169, 173, 229 TN.Dec. 508, 692 N.E.2d 281 (1998);, In
re Marriage of Beyer, 324 1. App.3d 305, 309-10, 257
Tl.Dec. 406, 753 N.E.2d 1032 (2061).

10} 11} 9 18 Section 50I{c-I) of the Act permits

predecres assessments of attorney fees in favor of a
petitioning party. In re Marriage of Levinson, 2013 IL
App (Ist) 121696, § 27, 371 Ill.Dec. 249, 989 N.E.2d
1177. The purpose of such interim awards is to “address
the problem of the ‘economically disadvantaped spouss,’
where one spouse uses his or her greater control of assets
or income as a lifigation tool, making it difficult for
the disadvantaged spouse to participate adequately in
the litigation.” (Internal quotation marks omitted.) I re

Marriage of Rosenbaum-Golden, 381 TlLApp.3d 65, 4, .

319 TiLDec. 27, 884 N.E.2d 1272 (2008). This provision
was enacted as part of the “leveling of the playing field”
amendments in 1997, changing the petition methods and
court procedures for inferim fee awards in disschution of
marriage actions. Id at 73, 319 1L.Dec. 27, 884 N.E.2d
1272; see alse Levinson, 2013 1L App (1st) 121696, § 27,
371 M. Dec. 249, 983 N.E.2d 1177.

[12] [13F 9 19 Subsection (3} of section 501(c-1)

contemplates interim awards where one party is able to
pay and the other is not and where both parties are unable
to pay:

“In any proceeding under this subsection {c-1), the
court * * ¥ shall assess an Inferim award against
an opposing party in an amount necessary to enable
the petitioning party to participate adequately in the
litigation, upon findings that the party from whom
attorney's *921 fees and costs are sought has the
financial ability to pay reasonable amounts and that
the party seeking attorney's **143 fees and costs Jacks
sufficient access to assets or income to pay reasonabie
amounts. * * * If the court finds that both parties
lack financial ability or access fo assets or income
for reasonable attorney's fees and costs, the court *
* # shall enfer an order that allocates available funds

for each party's counsel, including retainers or interim
payments, or both, previously paid, in a manner that
achieves substantial parity between the parties.” 75¢
1L.CS 5/501(c—1)(3) {West 2012},

Where one spouse has access to assets that enable that
party to pay an attorney and the other spouse does
not, section 501{c~1) operates fo effect “the legislature’s
goal * ¥ ¥ {p level the playing field by equalizing the
parties' litigation resources.” Beyer, 324 Tl§, App.3d at 315,
257 M. Dec. 406, 753 N.E.2d 1032. In that instance, an
interim fee order may direct a spouse to pay the other
spouse's attorney fees, But where both spouses lack the
ability to pay attorneys, the statute allows a court to
allocate “available funds,” including retainers or interim
payments, already paid to 2 party's lawyer,

[i4] 4 20 The first issue raised by Gerage concerns the
trial court’s determination that Altman Jacked access to
income or property to pey attorney fees. In particular,
Gerage maintains that Altman could have utilized her

A03(b) retirement account® to pay her attorneys. In the
trial court, Block claimed that the account had a value in
excess of $100.000 and, thersfore, Altman had access to
an asset that could be used io pay her attormey fees. We
disagree.

[151 [16] 9 21 Sectien 12-1006(a) of the Tlinois Code

of Civil Procedure exempts retirement plans, including
individual retirement accounts, from “judgment,
attachment, execution, distress for rent, and seizure for the
satisfaction of debts.” 735 ILCS 5/12-1006(a} (West 2012).
Although child support and maintenance obligations are
statutory exceptions to this provision (see 750 ILCS
28/15(d) (West 2012)), judgments for attorney fees are
aot, Jakubik v. Jakubik, 208 BLApp.3d 119, 123, 152
HLDec, 931, 566 N.E,2d 808 {1991). This is true even if
the fees were incurred fo enforce delinquent support or
maintenance obligations. Id at 126, 152 1l1.Ddec. 931, 566
N .E.2d 808 (Iiinois's public policy favors the payment of
child support and maintenance obligations from exempt
property te promote the support of the family, not the
support of attorneys. Indeed, payment of attorney fees
from sonrces held exempt for family obligations could
deplete such resources so as to leave no assets available to
satisfy the support obligation itself.”).

§ 22 Consistent with Jakubik, we have previously
determined that one spouse cannot be ordered to iquidate
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and distribute the proceeds of an individual retirement
account to satisfy an interim attorney fee award, Radzik,
2011 IL App (2d) 100374, § 62, 353 HlLDec. 124, 9535
N.E.2d 591, But the question here is somewhat different.
Gerage does not contend that Altrnan conld be ordered to
liquidate her retirement account to pay her attorneys (or
him, for that matter); rather, he contends that Altman's
retirement account should have been considered an asset
that was available to her, thus precluding a **144 922
finding that she lacked access to assets to pay reasonable
attorney fees.

1 23 On this point, Gerage cites our supreme court's
decision in Farlywine, 2013 1L 114779, 374 TlL.Dec. 547,
996 N.E.2d 642. Both parties in Earlywine represented that
they lacked funds to pay their atforneys, but the husband's
parents had paid $8750 on his behalf to his attorney. (We
discuss in more detail below the significance of the case as
it pertains to the issue of disgorgement of earned fees.) The
attorney to whom the funds had been paid, like counsel
here, was held in contempt when he refused to turn aver
half the funds to the wife's counsel. On appeal, he argued
that the source of the funds—nonmarital funds advanced
by his client’s parents—was relevant. The supreme court
disagreed, stating that “the statute does not distinguish
between marital property and nonmarital property for
the purpose of disgorgement of attorney fees. The statute
contemplates that retainers paid ‘on behalf of a spouse
may be disgorged.” Id 9§ 30, Gerage reads Earlywine as
making every asset--no matter the source—fair game in
assessing a party's ability to pay attorney fees.

124 Bul context matters and we believe the court's analysis
in Radeik applies here. Tn Redsik, prier to the order
directing him to turn over the proceeds of his individaal
retirement account to his wife to satisfy the interim fee
award, the husband had not accessed or borrowed against
the account to pay hislawyers. Finding this significant, the
court commented:

“While the IRA is an asset that will be distributed in
the final disposition of the marital estaie, respondent
was not during the litigation drawing any funds from
the IRA. In other words, where the IRA benefitied
neither party in the litigation, forcing its liquidation and
distribution did not serve to counter respondent's use of
an asset becaunse, by virtue of the account's very nature,
respondent could have no expectation of accessing it.”
Radzik, 2011 1L App (2d) 100374, § 63, 353 1. Dec. 124,
955 N.E.2d 521.

9 25 Applied here, Radzik 's reasoning cotapels us to
reject Gerage's argument that the existence of Altman's
nonmarita] retirement account was relevant for purposes
of assessing her ability to pay fees. First, unlike the IRA
in Radzik, Altman's retirement account is a nonmarital
asset that will not be disiributed in the final property
disposition in this case, Second, and more importantly,
there is no evidence that Altman has accessed the account
for any purpose related to the Hitigation or that she has
any ability to do so, at least not without significant
financial penalties, See 750 TL.CS 5/501{c—1)(1MA) (West
2012) (requiring court to consider, inter alig, “alleged non-
marital property within access to a party™ in assessing
interim fees). Finally, given the policy reasons underlying
the exception of individual retirement accounts from the
claims of creditors, including attorneys, znd the svidence
of record in this case reflecting Block's persistent efforts
to avoid or reduce his child support obligations, we would
question the wisdom of any finding that Altman should be
required to invade this asset to pay her attorneys.

1 26 As sopport for his position, Gerape points to the
trial court's order directing Block to liguidate the balance
of a marital retirement account and place the funds in
escrow subject to ferther order, But this just iflustrates the
distinction the Radzik court recoghized. Block chose to
utilize this asset to fund the litipation, among other things.
Because Biock elected to access this asset, the trial court
rightly exercised control over the proceeds to “level the
playing field.” See **145 *923 Radzik, 2011 1L App (2d)
100374, § 64, 353 HL.Dec. 124, 955 N.E.2d 591 (“TWlhile
the TRA is not currently ‘income’ * * * because respondent
receives no periodic payment therefrom [citation], that
would change if respondent voluntarity and prematurely
caghes out the IRA."), Altman has not accessed her
retirement account for any purpose and there is no
evidence that she is receiving pesiodic payments from that
account. Therefore, we reject Gerage's claim that the trial
court erred in determining that Altman lacked access to
assets that would have enabled her to pay attorney fees.

i17) ¥ 27 We next address whether funds paid to an
attorney for past services rendered are “available” within
the meaning of the Act so that a court may order a law
firm to disgorge not only unearned funds held in a client
trust or an advance payment retainer account, but also
funds that the fitm has already earned and depostted inte
its operating account or paid tc third parties. Gerage

Ak
WL AMY
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contends that the plain language of seetion 501(c-1)(3)
and, in particular, the use of the modifier “available”
before “funds™ necessarily means that some funds are
“unavailable.” Gerage posits that once a fee is earned, title
to those funds, as property, has passed to the attorney and
the funds are no Jonger “available” within the meaning of
the statute,

| 28 Amicus agrees and contends that no reasonable
reading of the statirie permits a court to order an attorney
to disgorge funds earned, received, taxed, and spent and
direct him to pay those funds to “legal strangers,” Anzicus
points to the statute's fanguage that defines “available
funds™ to include “retainers ot interim payments, or
both, previously paid” and argues that the legislature
contemplated that funds held by a lawyer to secure future
services are subject to disgorgement, while funds deducted
from a retainer or interim payments for services already
rendered are not,

% 28 Egrlywine addressed a related, but not identical
issue. In Earlywine, the trial court found that neither the
husband nor wife had the resources to pay their respsctive
attorney fees and ordered the husband's attorney to
disgorge to the wife's attorney half the fees held by him
in an advance payment retainer account. The attorney
argued that under Dowling v. Chicago Options Associates,
Ine., 226 11.2d 277, 314 IL.Dec. 725, 875 N.E.2d 1012
(2007), and Rule 1.15 of the Iilinois Rules of Professional
Conduct of 2010 (eff, Jan. 1, 2010}, the advance payment
retainer became his property upon payment and the funds
were placed in his general account. The terms of the
advance payment retainer provided that it was specifically
designed to override the “leveling of the playing feld”
provisions of the Act. See Earlywine, 2013 TL 114779, 9 6,
374 T Dec. 947, 996 N.B.2d 642.

[8] 9 30 Our supreme court concluded that divorce
cases were not among the narrow categories of cases
where advance payment retainers were necessary aad
appropriate, “Shielding assets so that one spouse may
easily hire an attorney has the direct effect of making
it difficult for the other spouse to hire his or her own
attorney. This would defeat the purposs and goals of the
Act, which is to enable parties to have equitable access
to representation.” 74 § 29. Thus, Eariniine stands for
the proposition that no matter what form the retainer
takes, it is subject to the provisions of section 501(c--1).
Because the advance payment retainer had been placed in

the lawyer's general account, Earlywine did not address
any issues relating to whether the lawyer had earned fees
by virtue of services rendered.

*924 **146 Y 31 The Second District of this court
did address the issue presented here in In re Marriage
of Squire, 2015 1L App (2d) 150271, 403 lliDec. 17,
53 N.E3d 71. In that case, the wife had borrowed
$130,000 from her mother to pay her attormeys. Ten
thousand dollars of that amount had been paid to the
wife's former attorney and the rest was paid to her
current attorney, Stogsdill Law Firm, as a retainer,
Although the husband earned a six-figure income, his
monthly expenses, including debt-service payments from
the couple's bankrupicy, exceeded his income. The wife
was unempioyed. Under these circumstances, the trial
court ordered Stogsdill to pay half of the retainer to the
husband's fawyer and entered 2 conternpt finding when he
failed to comply. Id T93-7.

%32 On appeal, Stogsdill contended that the fees the firm
had earned and deposited into its general account were
not “available” within the meaning of section 301(c-1)(3).
Relying on the statute's reference to the use of “retainers
ot interim payments” to “level the playing field,” the
Second District disagreed. The court found that accepting
Stogsdill's position would frustrate the purposes of the
statute in that the attorney holding the retainer “‘would
have a strong incentive to earn the fees at an early stage
of the litigation” and “could file voluminous pleadings
and motions early in the case, thus 'earning’ the retainer,
while leaving the other spouse o respond to a mountain
of paperwork with little chance of obtaining resources
to do so properly.” Il 4 21. Relying on Earlywine 's
refusal to recognize a law firm's ownership of an advance
payment retainer in the context of marriage dissolution
proceedings, Squire found that it did not matter that the
firm had already deducted earned fees from the retainer,
Id 9 22. The court concluded: “it is clear that ‘available’
ag used in the statute simply means that the funds exist
somewhere.” Id

4 33 We respect our colleague's decision in Sguire and
the dissent's adoption of its reasoning, and, if “leveling
the playing field" was the sole consideration in deciding
this issne, we would come to the same conclusion. But
the legislature chaose the word “available™ to define those
funds, whether in the form of a retainer or interim
payments, that could be subject to disgorgement. If the

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

TLAW & 2017 Thomson Reuters, Mo ¢laim o original U.S, Government Works, /Z‘ % l




122046

in re Marriage of Altman and Block, 2016 IL App (1st) 143076 (2016)

59 N.E.3d 914, 408 H.Dec, 136

legislatare meant that all funds “paid” to one spouse's
lawyer were subject to disgorgement when neither spouse
was zble to pay attorney fees, it could have easily said so.
But it seems o vs a tortured reading of the statute to say
that even though the firm has earned the fees, paid itself
{as it was entitled to do), and used that income to pay
salaries, overhead and litigation expenses for items such as
experts and court reporters, it can nonetheless be required
to refund those fees, not to its client, but {o a third party.

[191 % 34 Further, Squire does not address, we assume
because Stogsdill did not raise, many of the considerations
urged by Gerage and amicys. It is not speculation to
predict that some fawyers, particularly solo practitioners
and those in small law firms, may be unable to comply
with orders to disgorge funds that they have eamed over
several months and that have been transferved into {and
out of) their operating accounts, at least not without
serious financial hardship. Hers, for example, Altman's
lawyers waited nine months after these proceedings were
commenced before they filed their initial interim fee
petition. Our review of the record reveals that the activity
by both party's lawyers during this period of time was
intense and, we must assume, time-consuming, It must
have been obvious to Bradford that Block, who was
at least **147 *925 initially employed sarning a six-
figure salary, was using marital assets to pay his lawyers,
while Altman was only able to come up with $9500. At
the same time, in the absence of an interim fee petition,
Tzinberg and later Gerage may have assumed that Altman
had decided to use her substantial retirement account to
fund the litigation. Because of Altman's delay in seeking
interirn fees, it cannot be said that Block's attorneys were
paying themselves as their peril while on notice of the
possibility that the court would at some future date order
those fees disgorged. Where, as here, the petitioning law
firm delays filing an interim fee petition, the financial
risk disgorgement poses for the respondent's attorney

increases correspondingly. 4

935 Gerage also argues that the trial court's interpretation
of the statute should have resulted in a disgorgement order
against Tzinberg, Block's former lawyer. If fees paid to
a lawyer. are subject to disgorgement, notwithstanding
that those fees have been eamed. pald and passed
through the lawyer’s operating account, it is logical to
extend section 501{c~1)(3) to all attorneys who have
represented the client because, under Squire 's reasoning,
“the funds exist somewhere,” Sguire, 2015 IL App (2d)

150271, 9 22, 403 11 Dec. 17, 53 N.E.3d 7i. Indeed, to
enforce the disgorgement provisions of section 501 {c-1)(3)
only against the party's current jawyer could encourage
“churning” by the first lawyer, secure in the knowladge
that the statute's reach will not extend to him or her after
withdeawal. But it would be an anomaly, to say the least,
that a lawyer, having been granted leave to withdraw from
a cass, could be called upon months or years later, to wiite
a check to the opposing party's counsel. It is just such an
absurd result that our constroction of the statute avoids.
Boviman v. Ortnep, 2015 IL 119600, § 17, 40C TLDec. 640,
48 N.E.3d 1080,

[20] 9 36 We recopnize that we are addressing only
interim fee awards and that, at least in theory, accounts
will be “trued up” when a final dissolution order is entered.
See In re Marriage of Delarco, 313 1L App.32 107, 113,
245111 Dec. 921, 728 N.E.2d 1278 {2000} (interim fees may
be deemed to be advances from the parties’ marital estate
and a court can order any portion of an interim award
constituting &n overpayment to be repaid at conclusion
of case). But when a disgorgement order is specifically
predicated on a trial court's finding that both pasties
lack financial ability or access to assets or income for
reasonable attorney fees, we must ask how realistic it
is to assume that the attorneys will ever be paid. We
simply do nof believe the legislature intended through
section 501{c-1)(3) that the financial burden of leveling
the playing field should be borne, in substantial part,
by lawyers who must refund, under pain of contempt,
fees they have earned. For these reasons, we conclude
that funds earned by and paid to a party's lawyer in the
normal course of representation for past services rendered
are not “available funds™ within the meaning of section
S01(c-1}3) and thus reverse the disgorgement order to the
extent it required Gerage to disgorge fees he had **148

*926 already earned, Further, because we conclude that
this aspect of the disgorgement order was improper, we
reverse the order holding Gerage in contempt for failing

to comply. 3

[21] 1 37 Finally, Gerage contends that the trial court
erred in failing to allocate the entire retainer account.
There is no explapation in the record for the court's
failare to ailocate the remaining $1716 in the account. We
recognize that a substantial period of time has elapsed
since this issue was addressed by the trial cousrt aad
circumstances may have rendered the question moot. But,

WERTLEYY € 2017 Thomson Reuders, No clein o otiginal U.S. Governmenl Works.
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if not, the trial court showld on remand allocate this sum
between the parties.

1 38 Affirmed in part, reversed in part and remanded with
directions,

Tustice LAVIN concurred in the judgment and opinion,

Justice PUCINSKI concurred in part and dissented in
part, with opinion,

439 Tustice PUCINSK], concurring in part and dissenting
in part.

¥ 40 While I agree with my colleagues that under the
circumstances presented, a spouse cannot be required to
access a nommarifal retirement account to pay interim
attorney fees, I respectfully disagree with the mujority's
statement that it simply does not believe the legislature
intended through section 501{c-1)(3) that the financial
burden of “leveling the playing field” should be borne, in
substantial part, by lawyers who must refund, under pain
of contempt, fees they have earned,

9 41 The most compelling evidence that the legislature
intended section 501(c-1) to allow for allegedly earned
fees to be available funds and used for interim fee
awards is the express fangnage of section 501 itself,
which states that: “If the court finds that both parties
lack financial ability or access to assets or income for
reasonable attorney's fees and costs, the court * * ¥ ghall
enter an order that allocates available funds for each
party's counsel, including retainers or interizn payments,
or both, previously paid, in a manner that achieves
substantial parity between the parties.” 730 TLCS 5/501 (c—
13y (West 2012); Kavfiman, Litwin & Feinstein v. Edgar,
301 Hi.App.3d 826, 835, 235 11l Dec, 183, 704 N.E.2d 756
{1998).

§ 42 Further, section 501{c-[} must reasonably be
understood in view of the concomitant changes to section
508(a). Section 508(a), when read as an integrated whole,
expressly indicates that “interim attorney's fees and costs”
may be awarded “in accordance with subsection (o-1)
of section 501.” This constructon further agrees with
the amended language of section 102, which defines the
goal of interim awards broadly as “substantial parity in
parties' access to funds for litigation costs” both “during
and after litigation.” (Internal quotation marks omitted.)

Beyer, 324 T App.3d at 313-14, 257 1ll.Dec. 406, 753
N.E.2d 1032. As amended, section 102 now reads: “This
Act shall be liberally construed and applied to promote its
underlying purposes, which are fo: * * * make reasonable
provision for spouses and minor children during and after
litigation, including provision for timely awards of interim
fees to achieve substantial parity in the parties' access to
funds for litigation costs[.]* 750 ILCS 5/102 (West 1998);

Beyer, 324 1L App.3d at 313, 257 IH.Dec. 406, 753 N.E.2d
1032,

§43 The fee shifting that takes place in an mterim fee
award order is a temporary **149 *927 reallocation
of the parties' marital assets. Further, Gerage has the
opportunity to make a claim for all his reasonable
attorney fees due af a contribution hearing under section
503. 750 ILCS 5/ 503 (West 2012), This temporary shifting
is in accord with the language of the statute, which is
intended to “level the playing field.” Neither the interim
attorney fees award nor the disgergement order affectsan
attorney's claim for a final setting of attorney fees. 750
ILCS 57508 (West 2012). See Jn re Marriage of DeLarco,
313 1L App.3d 107, 245 TlL.Dec. 921, 728 N.E2d 1278
(2000) (a matter of discretion, a trial court will award
attorneys only fees it deems reasonable).

9 44 In Sguire, the trial court citing Earlywing, beld
that it did not matter that the fees already belonged to
respondent's attorney. Sguire, 2015 1L App (2d) 150271,
46, 403 I.Dec. 17, 53 N.E.3d 71 (citing Earlywine, 2013
1L, 114779, 9§ 25, 374 Hl.Dec. 947, 996 N.E.2d 642). The
trizl court granted the interim fee petition and ordered
respondent's attorney to pay petitioner's attorney. The
appellate court affirmed also citing Earfywine and finding
that Earlywine did notintend to limit fts hoiding to certain
retainers. Jd 9§ 21.The court found that in Eurfywine, our
supreme court noted that the retainer in question becaine
the law firmy's property immediately upon payment and
was deposited into the firm's general account, but held
that the funds were nevertheless subject to disgorgement.
From this, the court in Squire, held that it is clear that
“available™ as used in the statute simply means that the
funds exist somewhere. Id §22.

945 In accord with Earlywine, and Squire, and in light of
the Act's public policy of including provisions for timely
awards of interim fees to achieve substantial parity in
parties' acoess to funds for litigation costs and the fact that
it is to be liberally construed, 1 find the inclusion of any

SELME
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fees paid to an atiorney to be considered “available funds™
whether earned or unearned, a5 that determination has not
yet been made. Earlywine, 2013 1L 114779, 4§ 22-23, 374
Ti.Dec. 547, 996 N.E.2d 642; Sguire, 2015 IL App (24)
150271, 9 22, 403 Hl.Dec, 17, 53 N.E.3d 71. As section 503
allows for a claim to be made for contobution and that 2
disgorgement-order is temporary in natuge, the attorney
has, by statute the right to recoup all reasonable fees he or
shie may be owed, 750 ILCS 5/503 (West 2012).

§ 46 Under section 508, the court must make a
determination of reasonableness and necessity in a final
judgment. 750 ILCS 5/508 (West 2012). Until then,
there has been no final determination of the attorney's
earned fees and there has been no determination of
the reasonableness or necessity of the fees that Gerage
allegedly earned.

Footnotes
®

appeal,

4 47 The majority found that where the petitioning faw
firm delays in filing an interim fee petition, the financial
tisk disgorgement poses for the respondent's attorney
increases correspondingly. The majority, in a foolnote,
indicates that if the question bere were just a matter of
e«uity, they would be inclined to uphold the disgorgement
order given Gerage's and Tzinberg's conduct in aiding
Block's “scorched earth” approach to litigating this case.
The majority indicates that the surmamary proceeding
envisioned in connection with an interim fee award is not
designed to addrass or resolve such issues. I find that the
proceeding is specifically designed for such issues, as the
parpose of the statuie s to “level the playing field” and
would argue that this is 2 matter of equity,

Al Citations

2016 IL App (1st) 143076, 59 N.E.3d 914, 406 I1.Dec. 136

This case was recently reassigned to Justice Mason. The author apologizes o the parties for the delay in resolving this

The transcript of the hearing Is not contained in the record on appeal.

L npes

Amicus take ne position with respact to the first lssue ralsed by Gerage, ie., that Altman's retirement account should

have been considered an asset available to pay her attorneys.

A 403(b} plan is a United States tax-advantaged retirement savings plan for public education organizations, some non-

profit employers, cooperative hospital service organizations, and self-employed ministers.

Were the question here purely a matter of equify, we would be fempted to uphold the disgorgement order given Gerage's

{as well as Tzinberg's) conduct in aiding Block’s "scorched earth” approach to ligating this case. But the summary

proceeding anvisioned in connection with an interlm fee award is hot designed to address or resolve such issues. A trial

court may, of course, determine the reasonableness of the fees incurred either by conducting an evidentlary hearing

on the interim fee petition (760 ILCS 5/501 (o—1)(1) (West 2012)), or in the context of a final fee award. 750 ILCS 5/508

(West 2012).

5 Based on the result we reach, we need not address the constitutional issues Gerage and amicus contend are posed by
the interpretation of section 501{c~1}{3} adopted by the trlal court,

B N
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GOESEL WITHDRAWALS

Date Withdrawal Amount Yo Whe
1/8/2014 $1,600.00 Earnest money
1/17/2014 $2,500.00 Earnest money
1/29/2014 $350.00 - Appraisal fee (Frankfort home)
2/3/2014 $10,000.00 Attorneys feas
2/11/2014 . $409.18 Florida mortgage
2/14/2014 $80.00 Cash
2/18/2014 $113.50 Nicor utility bill
2/18/2014 $200.00 Home equity loan payment
3/3/2014 $116.66 Home equity loan payment
3/11/2014 $409.18 Florida mortgage
3/17/2014 $3,235.00 Last mortgage payment made
3/25/2014 $250.00 Credit card payment
3/27/2014 $1,000.00 Credit card payment
4/7/2014 $5,000.00 Attorneys fees
4/9/2014 $2,400.00 Security deposit
4/9/2014 $1,920,00 Rent
4/11/2014 $409.18 Florida mortgage
4/22/2014 $75.00 Frankfort water bill
4/22/2014 $200.00 Credit card payment
4/30/2014 . $10,000.00 Attorneys fees
5/2/2014 $220.00 Nancy Gosasel
5/2/2014 $500.00 Credit card payment
5/5/2014 $10,000.00 Attorneys fees
5/6/2014 $1,382.28 Attorneys faes
5/6/2014 52,400.00 Rent
5/12/2014 $409.18 Florida mortgage
5/16/2014 $250.00 Credit card payment
5/19/2014 $2,500.00 Credit card payment
5/23/2014 $750.00 Credit card payment
6/6/2014 $2,400.00 Rent
6/9/2014 $1,25000 Cash .
6/9/2014 $10,000.00 Attorneys fees
6/9/2014 $572.48. Costco - -
6/9/2014 $33,639.99 Atorseys foas (§23,638.99 to Bobeck; $10,000 to taura)
6/11/2014 $23,459.27 Purchase vehicle
6/11/2014 $409.18 Florida mortgage
6/12/2014 $500.00 Cash
6/12/2014 $5,000.00 Credit card payment
6/12/2014 $3,000.00 Credit card payment '
6/13/2014 $8453  Costco e e
o 8172018 7T T TTT82,27495 Anthony Gaetto
6/17/z014 $5,000,00 Credit card payment
6/19/2014 $46838 Costco. g
6/23/2014 . ..$1200000 @ . Credit.card payment-—--—- -~ - -==— -~
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6/23/2014 $10,000.00 Credit card payment
6/23/2014 o $10,000.00 Attorneys fees
6/23/2014 $7,200.00 Prepaid rent {July - September)
6/23/2014 $10,000.00 Attorneys fees
Total :
$195,741.94 _____
Attorneys fees

$100,022.27 {$33,369.99 paid directly not In bank account)

Cradit card payments
$40,450.00

Morteage
$3,239.00

Rent
$16,320.00

Florida mortzage
$2,045.90

Vehicle purchase
$23,459.27

Cash
$2,230.00

Other
$7,975.50 . . . g

Per attached bank statement Respondent has $37,574.28
There is $26,740.27 in checks to clear ($3,281.00 to Father, $23,459.27 for vehicle purchase)

Respondent has $10,834.01 left In account

- Respondent has $25,606.11 check from Fidelity not yet cashed
Respondent has $36,440.12 total
Respondent has approx. $35,125.70 in outstanding debts (see attached)

Respondent has approx. $1,314.42 left
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Date

1/6/2014
1/14/2014
1/20/2014
1/29/2014
2/10/2014
2/26/2014
3/10/2014
3/17/2014
3/31/2014

4/29/2014

5/14/2014
5/15/2014
5/30/2014
6/3/2014
6/12/2014

6/17/2014

Deposit Amount
$1,200.00
$2,480.50

$500.00
$9,900.00
$500.00
$1,000.00
$4,500.00
$31,600.00
$1,000.00
$2,000.00
$500.00
$5,075.63
$1,000.00
$73,900.00
$1,671.78
$39,500.00

Totat
$176,331.91

GOESEL DEPOSITS
From Where

Goesel Chiropractic

Goesel Chiropractic

Goesel Chiropractic

T. Rowe Price

Goesel Chiropractic

Goesel Chiropractic,

T. Rowe Price - Roth IRA

Roth IRA

Redeposit from refunded earnest money

Goesel Chiropractic

Gaoesel Chiropractic :

T. Rowe Price ($5,642.75 = $563.12 withholding, $5,079.63 deposit)
Goesel Chiropractic )

Fidelity ($110,000 = $33,000 withholding, $3,100 cash, $73,900 deposit)
1st paycheck at O'Brien Chiropratic

Met Life ($102,60d =$60,000 withholding, $2,600 surrender charge, $500 cash, $39,500 deposit)
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Activity - TCF Bank Page 1 of 2
¥ .’. *
Y5 © FecuraMocesges  © Pref O Holp O Ext
. ’ \ - :‘ ACCOUNTS BILL PAYMENT THANSEERS SERVICES My TCFP ‘REWARBS MOEILE
“W) °Balm nAl;Hulty osmtaznanh aS:ar:h .
Activity

Forchacking and savings sccounts, fransactions are Updatod during TCFs n'ghtly proceasing, Therefore, atl your tranaxctions may nofbe shown and the
balenca shown msy not ba fully available for immodists withdmwasl, Drbit ezrd authorizations and pending withdrawals and tranafars reduca the amount
avalinble for immedinte withdrewal, Check depesits and othar pending doposhts may not ali be Includad in the amount avatable for Immedicts withdrwal. All
pmgt:agﬂ mﬂu & may not be shown. Transsctions may not ba pasted to your accaunt in the order shown. Go tn *Help® and then “Giossary™ for s further
axp on TS,

TCF Free Checking - 4770923328

ANDREW P GOESEL
Changa Acetnt Wiew
321 PRONT &T View Account:
UNIT 2401
TCFF - V]
LEMONT [L 60435-7240 IoF Froe cha_duﬂg 4770023328 V|
Account Batance: $37,514.28 Choose axe:
Tatal Pending ttems: 200 ©Viow From [070172014 | B to [cerzsiaota | BB
Current Bainncs fnciuding Panding Transactions: s37,87525 ODisplay the last days of transactions
Balance As Off 08/28/2014 G119 PM COT o i
Yaar-To-Date Interosh 300
Last Yeur's Intermst 3.00
Transactions pending...
Dato ¢ Jransactlon Description Stafus Amount imagoe
No Pending Transactlons
Transactions batwean 01/01/2014 and 06/26/2014
Dato ¥ Transaction Dascription Status Amount Balance Imaga
0612312014 Check 2007 CHECK Postad $-10,000,80 $37,574.28 View image
08/23/2094  Check 5008 CHECK Posied $7,200.00  $47,674.28 Visw mane
06123/2014  Chuck 1021 CHECK Postad $10,00000  $54,774.28 ViewImans
0512312014 ACH Withdrawal gl:lﬁ(ﬂf) CAPITAL ONE ARC Powbed $-10,000.00 $64,774.28
08123/2014 CH o} gg#ﬂm CAPITAL ONE ARC Postad $-12,000.00 $74,774.28
08M9/2094  Check 1028 CHECK Posted 348838  $86,774.28 Viewimags
0eM7I2014 Cl CAFITAL ONE ONLINE PMT Pombed $-5,000.00 $87,242.66
0811712014 Check 9005 CHECK Posted $2,274,95 $82,242.88 View Image
052014 Daposlt DEPOSIT Fosted $39,500.00 $84,817.61 Viewimage
081312014 c CHECK Postect $-84.53 $55,017.61 Viaw image
0811212014 CH Withd CAPITAL ONE ONLINE PMT Postad $.3,000.00 £55102.14
061212014 ACH Withdrawal CAPITAL. ONE ONLINE PMT Posted $-5,080,00 $58,102.14 ,
Q611212014 Check 1018 CHECK Postad $-200.00 $63,102.14 Viow lmpane
081272014 Daposlt - BERPOSIT Powted $1,67.78 $64,002.14 Viaw imags
06M112014 ACH Withdrawal Nationstar Nationstar Pomted $-4089.18 $62,330.36
06/08/2014  Check 1013 CHECK Postad §-57248  $62,739.54 ViewImaga
05/08/2014  Check 101 CHECK Poutad $-10,000.00  $63,312.02 View image
Q6/09/2014 Choeck 1015 CHECK Postad $.1,250.00 $73,312.02 ViewImags
06/08/2014 e 208, CHECK Powtad $-2,400.00 $74,562.02 View Imane
D&04/2044  Check 1011 CHECK Poustad $41.00  $76,962.02 ViewImaga
08/03/2014 Deng! DEPOSIT Postad $73,500.00 $77,003.02 View Imans
05130/2044  Deposit DEFOSIT ‘ Poutad $1,000.00 $3,103.02 View Imana
05232014 ACH Withdrawal CAPITAL ONE ONLINE P Poutad $-750.00 $2,103.02
051912014 ACH Withdrawsal CAPITAL ONE ONLINE PNIT Powted $-2,500.00 $2,853.02
0514612014 ACH Withdrawai CAPITAL ONE ONLINE PMT Posiwd $-250.00 §5,353.02
05M512014 ACH Daposit 057: HIGH YIELD INVESTBO05T Pomtad $5,079.483 $5,603.02
05M4/2014  Daposit DEPOSIT Poutnd $500.00 $523.29 View mang
051212014 ACH Withdrawal Nationstar Nationatar Poutad §-400.18 $23.29
05/05/214  Check 5003 CHECK Pastod $-2,400.00 $432.57 View image
050812814  Check 9002 CHECK ) Posted. $-1,382.28-  $2,B32.57 Viewlmage
05/0512014 c 8004 CHECK Posted $-10,000.00 $4,214.85 View lmage
05/02/2014 ACH Withdrawal CAPITAL ONE ONLINE PMT Powtad $-500.00  $14,214.85
050212014  Check1019 CHECK Postsd- §-220,00°  $14,744.85 View Image
04/30/2014 Check 9000 CHECK Pogted- $-10,000.00 £44,934.85 View lmape
04/20/2014 Deposit . DEPOSIT Poaiad $2,000.00  $24,934.85 Viewimans
0412212014 AC hdrawa CAPITAL ONE ONLINE PMT Poatad-- $-200.00° - - $22,934.85 7
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‘ Activity - TCF Bank
L] » L
0412212013  Check 1008 CHECK
084191/2014 C Natfonstar Natlonstar
04/08/20%4  Check 1008 CHECK
G4/08/2014  Check 1007 CHECK
040712014  Check 1005 CHECK
04/01/2014  Chsck100§ CHECK
03/31/2044  Daposit DEPQSIT
0M27/2014  ACH Withdrawa] CAPITAL ONE ONLINE PMT
03/25/2044  ACH Withdrawnl CAFITAL ONE ONLINE PMT
0311712014  Chock 1004 CHECK
0317/2044  Deposit DEPOSIT
03112014  ACH Withtrawal Nztienstar Nationstar
03/50/2044  ACH Doposht 158: RETIRE2035 INVEST0158
0370312044 Ghﬁk 1031 CHECK
02/26/2074  Deposi DEPOSIT
02/20/2014 Sarvies Chaige - Fes  NSF FEEJTEM PAID
02M8/2094  Check 1002 CHECK
0215/2014  Check 1001 CHECK
0214/2014  Other Withdrawal ~ WITHDRAWAL
Q2142014 ACH Withdrawn) Nationstar Natlanstar
02M2044  Deposit DEPOSIT
02/03/2044  Check 101 CHECK
04/29/2014  Check 102 CHECK
01/20/2014  ACH Daposjt 158: RETIRE2035 INVESTO158
012712014  Other Deposlt CHECK PRINT CHARGE REV
0112412014 Sarvice Charge or Fes CHECK PRINTING CHARGE
01123/2014  ACH Withdrawal TROWEPRICE CD VERIFY
01/2312014  ACH Doposit TROWEPRICE CbD VERIFY
0172312014  ACH Doposht TROWEPRICE CD VERIFY
01/20/2014 Deposit DEPOSIT
044712014  Check103 | ° CHECK
01142014  Sepdl CHECK MAGE FEE
01114/2014  Depos CEPOSIT
01/08/2094  Check 104 CHECK
#1i08/2014  Depes OPENING DEPOSIT
ACCOUNTY | FLLPAYHENT |
EsmierERS | mmmgl

122046

e iinain

1SERVIQES | osiE
Sonieht infermation

$-75.00
§409.18
$-1,820.00
$-2,400.00
$-5,000.00
$-35.00
$1,000.00
$-1,00000
$-250.00
£-3,230.00
$31,600.00
$-408.18
$4,500,00
$-116.88
$1,000.00
$-37.00
$-200.00
$-113.50
$-80.00
$-408.18
$500.00
$-10,000.00
$.350,60
$9,900,00
$1595
$-19.85
$..08

$.02

%.03
$500.00
5'2.500.00
$1.85
$2,480.50
$-1,000,00
$1,200.00

Page 2 of 2

$23,134.85 Vlowimags
$23,209.85

$23,819.03 Vlew lmage
$26,630.03 View Image
$27,835.03 Yiow Imags
$32,930.03 Visw Imane

$32,974.03 View Image
$31,574.03

$32,974.03
$33,224.03 View!mage
$36,463.03 View Imaae
$4,863.03
$8.21221
$772.21 View Inatle
$888.87 View Image
$111.13
$-74.13 Viewimzsag
$128.87 View Image
$238.37
$310,37
§728.65 Viow Image
$228.55 Visw Ilmane
$10,228.55 View imago
£10,578.55
$678.55
$658.80
$678.55
$678.60
$670.50
$678.65 View image
$178.58 View Imaga
$2,678.55
$2,880,50 View lmage
$200.00 View Image
$1,200.00 Visw Imuge
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Attorneys at Law

FREEDOM
EDWARD R. JAQUAYS CO/[.Q RT

MARTIN RUDMAN The Law Offices of Five West Jefferson Street
Joliet, Illinois 60432-4301
VINCENT J. CERRI EDWARD R. JAQUAYS R B15.1217600
MARK AN ) FAX: 815-727-1701
ELLIS * E-MAIL: info@jaguayslawoffices.com
DANA R. JAKUSZ "Trial Attorneys Who Will

Fight to Protect Your Rights”
NATHANIEL TATE

June 30, 2017

Ms. Barbara Trumbo

Clerk of the Appellate Court
Appellate Court - Third District
State of [llinois

1004 Columbus Street

Ottawa, Illinois 61350

RE:  Christine Goesel v. Andrew Goesel v. Laura A. Holwell
"~ Appeal from the Circuit Court of the Twelfth Judicial Circuit,
Will County, [llinois: Circuit Court No. 2013 D 107
Appellate Case # 3-15-0101 '
Iilinois Supreme Court Case #122046

Dear Ms. Trumbo:

This is to confirm telephone conversation between your office and mine this date, wherein
you indicated that certified copies of all Briefs filed with your court in the above-referenced matter,
will be sent to the Tllinois Supreme Court at your earliest convenience.

Should you need any additional information, please do not hesitate to contact my office ask to
speak with me, or my legal assistant, Kara, directly.

Thank you in advance for your assistance in this regard.v

Very truly yours,
MARK ELLIS

ME\ka

Al
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APPENDIX II

TABLE OF CONTENTS OF RECORD ON APPEAL

PAGE NUMBER
C0000001 - C0000001

0000002 - CO000002

C0000003 - CO000007

C0000008 - CO000008
C0000009 - CO000009
C0000010 - CO000010
C0000011 - C00060011

C0000012 - C0000013

0000014 - C0000014

C0000015 - CO000016

C0000017 - C0000018

C0000019 - C0000019
C0000020 - C0000020
C0000021 - C0000022

C0000023 - CO000024
C0000025 - C0000025

C0000026 - CO000026

0000027 - C0000027
C0000028 - C0000028

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

¥ILE DATE

01/18/2013

01/18/2013

01/18/2013
01/18/2013
01/18/2013
01/18/2013

01/18/2013

01/18/2013

01/18/2013

01/18/2013

01/18/2013
01/18/2013
02/25/2013

02/25/2013
03/27/2013

- 04/11/2013

05/30/2013
05/30/2013

DESCRIPTION
PLACITA

ORDER

PETITION FOR DISSOLUTION
OF MARRIAGE

SUMMONS

REASSIGNMENT OF CASE
REASSIGNMENT OF CASE
ORDER

MOTION FOR SUBSTITUTION
OF JUDGE AS AMATTER OF
RIGHT

APPEARANCE FOR ANDREW
GOESEL

ORDER

MOTION FOR SUBSTITUTION
OF JUDGE AS A MATTER OF
RIGHT

SUMMONS

SUMMONS (COPY)

ORDER PARENTING RULES

ORDER
ORDER

PROOQF OF SERVICE

ORDER
PROOF OF SERVICE

A-llz



PAGE NUMBER
C0000029 - C0000029

0000030 - CO000033

C0000034 - CO000037

C0000038 - CO000038
C0000039 - CO000039

C0000040 - CO000043

C0000044 - CO000046

C0000047 - CO000047
C0000048 - CO000048

C0000049 - CO000052

C0000053 - C0000054
C0000055 - CO000055
C0000056 - CO000056
C0000057 - CO000057
C0000058 - CO000058

CO0B00059 - CO000061
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FILE DATE

05/30/2013

05/30/2013

05/30/2013

06/06/2013
06/12/2013

06/12/2013

06/12/2013

07/16/2013

07/30/2013

07/30/2013

(07/30/2013

08/07/2013,

08/19/2013
08/26/2013
09/25/2013

09/25/2013

DESCRIPTION
PROOF OF SERVICE

RESPONDENTS RESPONSE TO
PETITIONERS MOTION FOR
LEAVE TO AMEND
EMERGENCY PETITION FOR
ORDER OF PROTECTION
RESPONDENTS

RESPONSE TO PETITIONER’S
PETITION FOR DISSOLUTION
OF MARRIAGE

ORDER

NOTICE OF FILING

PETITION TO SET AFAMILY
BUDGET

PETITION TO APPOINT NEW
THERAPEUTIC VISITATION
FACILITATOR

ORDER

NOTICE OF MOTION
MOTION TO COMPEL
COMPLIANCE WITH
DISCOVERY

EXHIBIT(S)

ORDER

ORDER

ORDER

NOTICE OF MOTION

MOTION TO APPOINT CHILD’S

REPRESENTATIVE

Al



PAGE NUMBER
C0000062 - CO000062

C0000063 - CO000063
C0000064 - CO000064
C0000065 - CO000065
C0000066 - CO000066

C0000067 - C0000067

C0000068 - C0000068

C0000069 - CO000072

€0000073 - C0006073
C0000074 - CO000076

C0000077 - CO000077

C0000078 - CO000081
C0000082 - CO000082

C0000083 - CO000085

C0000086 - CO000087

C0000088 - CO000088

C0000089 - CO000089 -

C0000090 - C0000090
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122046

FILE DATE

10/02/2013
10/02/2013
10/02/2013
10/04/2013
10/04/2013

10/10/2013

10/10/2013

10/10/2013

10/10/2013
10/10/2013

10/10/2013

10/10/2013
10/10/2013

10/10/2013

10/106/2013
10/16/2013

10/16/2013

10/18/2013

DESCRIPTION
ORDER

NOTICE OF FILING
CERTIFICATION OF SERVICE
NOTICE OF FILING
CERTIFICATE OF MAILING

ADDITIONAL APPEARANCE
FOR ANDREW GOESEL

NOTICE OF EMERGENCY
MOTION

MOTION TO DISQUALIFY

NOTICE OF MOTION
MOTION TO COMPEL

NOTICE OF MOTION
EMERGENCY

MOTION TO DISQUALIFY
NOTICE OF MOTION

MOTION TO COMPEL
COMPLIANCE WITH COURT
ORDERS

ORDER

YEAR OLD STATUS DOCUMENT

DV -LETTER TO DEFENDANT
FOR STATUS

EMERGENCY NOTICE OF
MOTION

AN



PAGE NUMBER
C0000091 - C0000104

C0000105 - C6000108

C0000109 - C0000109

C0000110 - C0000110
C0000111 - C0000112

C0000113 - CO000130
C00600131 -~ CO000150
C0000151 - CO000151
C0000152 - CO000155

C0000156 - CO000155

C0000160 - CO000160

C0000161 - CO000164

C0000165 - CO000168

C0000165 - C0O000170

€00060171 - C0000171
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YILE DATE

10/18/2013

10/18/2013

10/21/2013

10/21/2013
10/21/2013

10/21/2013

10/21/2013

10/31/2013

10/31/2013

10/31/2013

10/31/2013

10/31/2013

10/31/2013

10/31/2013

10/31/2013

DESCRIPTION

MOTION TO STRIKE AND
DISMISS MOTION TO
DISQUALIFY PURSUANT TO
SECTION 2-615, 2-619, AND 2-
619.1 OF THE ILLINOIS CODE OF
CIVIL PROCEDURE

EXHIBIT(S)

APPEARANCE FILED FOR
MINOR CHILDREN

ORDER

ORDER

RESPONSE TO MOTION TO
STRIKE AND DISMISS MOTION
TO DISQUALIFY

EXHIBIT(S)

EMERGENCY NOTICE OF
MOTION

EMERGENCY MOTION TO
QUASH SUBPOENA

EXHIBIT(S)

NOTICE OF EMERGENCY
MOTION

EMERGENCY MOTION FOR
TEMPORARY RESTRAINING
ORDER TO PREVENT
TEMPORARY REMOVAL OF
CHILDREN AND OTHER RELIEF

AFFIDAVIT

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION

AN



PAGE NUMBER
C0000172 - CO000175

C0000176 - CO000177
C0000178 - C0000178

C0000179 - CO000183

C0000184 - C0000186
C0000187 - C0000187
C0000188 - CO000189
C0000190 - C0000192
C0000193 - C0000195
C0000156 - CO000198

€0000199 - C0000202

C0000203 - C0000203
C0000204 - C0000204
€0000205 - CO000205

C0000206 - C0000210

C0000211 - CO000211
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FILE DATE

10/31/2013

10/31/2013
10/31/2013

10/31/2013

10/31/2013

11/04/2013

11/08/2013

11/08/2013

11/08/2013

11/08/2013

11/08/2013

11/20/2013
11/20/2013
11/26/2013

11/26/2013

12/02/2013

DESCRIPTION

MOTION TO COMPEL
PETITIONER TO SEEK
APPROPRIATE EMPLOYMENT

EXHIBIT (S)

NOTICE OF MOTION
PETITION FOR TEMPORARY
RESTRAINING ORDER AND
OTHER RELIEF

ORDER

ORDER

NOTICE OF FILING, AND

NOTICE OF SUBPOENA
DEPOSITION-RECORDS ONLY

SUBPOENA FROM BMO HARRIS

BANK

SUBPOENA FROM FIRST
MIDWEST BANK

SUBPOENA FOR A J SMITH
FEDERAL SAVINGS BANK

SUBPOENA FOR RICHARD I
HABERCPA

ORDER GAL FEES

ORDER MEDIATION
NOTICE OF MOTION
PETITION FOR TEMPORARY
MAINTENANCE AND CHILD
SUPPORT

NOTICE OF MOTION

el



PAGE NUMBER
C0000212 - C0000226

€0000227 - CO000228

C0000229 - C0000229

C0000230 - C0000230

C0000231 - C0000233

C0000234 - C0000241

C0000242 - C0000245

C0000246 - CO000266

C0000267 - C0000286

€0000287 - CO000288

C0000289 - C0000289

C0000290 - C0000291
C0000292 - C0000292

C0000293 - C0000302

C0000303 - C0000317

C0000318 -~ CO000318

C0000319 - C0000319
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FILE DATE

12/02/2013

12/02/2013

12/05/2013

12/17/2013

12/17/2013

12/17/2013

12/17/2013

12/24/2013

12/24/2013

12/24/2013
12/24/2013
12/24/2013
01/03/2014

01/03/2014

01/03/2014

01/03/2014

01/03/2014

DESCRIPTION

MOTION FOR PARTIAL
SUMMARY JUDGMENT
EXHIBIT(S)

ORDER

NOTICE OF MOTION
MOTION TO COMPEL
DISCOVERY AND OTHER
RELIEF

PETITION FOR RULE TO SHOW
CAUSE

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

RESPONSE TO PETITIONER’S
MOTION '

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE TO PRODUCE
PROOF OF SERVICE
ORDER

ORDER

FINANCIAL DISCLOSURE
STATEMENT

ANSWER AMENDED ANSWER
TO FINANCIAL DISCLOSURE
STATEMENT

GOESEL CHIROPRACTIC
HEALTH (IMPOUNDED)

CERTIFICATION OF SERVICE

- AT



PAGE NUMBER
C0000320 - C0600320

C0000321 - C0000321

C0000322 - C0000324

C0000325 - CO000329

C0000330 - C0000332

C0000333 - C0000333
C0000334 - CO000335
C0000336 - CO000336

€0000337 - C0000340

C0000341 - C0000344

C0000345 - C0000346

C0000347 - C0000349

C0000350 - CO000350
C0000351 - C0000351
C0000352 - C0000352

C0000353 - C0000355

C0000356 - CO000356
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FILE DATE

01/03/2014
01/08/2014

01/08/2014

01/08/2014

01/08/2014

01/17/2014
01/17/2014
01/17/2014

01/17/2014

01/17/2014

01/21/2014
NOTICE

01/21/2014

01/23/2014
01/27/2014
02/03/2014

02/03/2014

02/03/2014

DESCRIPTION
NOTICE OF FILING

ORDER

NOTICE OF INTENT TO CLAIM
DISSIPATION OF ASSETS

MOTION TO RECONSIDER

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER

ORDER

NOTICE OF FILING
RESPONSE TO MOTION TO
COMPEL COMPLIANCE WITH
DISCOVERY AND OTHER
RELIEF

RESPONSE TO PETITION FOR
RULE TO SHOW CAUSE

NOTICE OF FILING AND

OF SUBPOENA DEPOSITION —
RECORDS ONLY

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER
NOTICE OF MOTION

NOTICE OF MOTION

PETITION FOR RULE TO SHOW

CAUSE

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

A8



PAGE NUMBER
C0000357 - C0000357

C0000358 - CO000358

C0000359 - C0000360

C0000361 - CO000362

C0000363 - C0000364

C0000365 - CO000367

C0000368 - C0000368

C0000369 - CO000372

€0000373 - CO000373

€0000374 - C0000374

C0000375 - C0000378

C0000379 - C0000380
C0000381 - C0000392
C0000393 - C0000393
C00003%4 - CO000394

C0000395 - CO000398

0000399 - C0000400

C0000401 - CO000412
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FILE DATE

02/06/2014
02/06/2014

02/10/2014

02/10/2014

02/10/2014

02/10/2014

02/18/2014

02/18/2014

02/20/2014

02/20/2014

02/20/2014

02/20/2014
02/20/2014
02/20/2014
02/20/2014

02/20/2014

02/20/2014

02/20/2014

DESCRIPTION
ORDER

ORDER

SUBPOENA FOR JANICE
BOBACK

SUBPOENA FOR LAURA
HOLWELL

NOTICE OF FILING AND
NOTICE OF SUBPOENA
DEPOSITION —RECORDS ONLY

AMENDED SUBPOENA IN A
CIVIL MATTER

NOTICE OF FILING

ANSWER TO MOTION TO
DISQUALIFY

NOTICE OF FILING

EMERGENCY NOTICE OF
MOTION

EMERGENCY MOTION TO SIGN
LISTING AGREEMENT

AYFIDAVIT
EXHIBIT(S)

NOTICE OF FILING
NOTICE OF MOTION

EMERGENCY MOTION
TO SIGN LISTING AGREEMENT

AF¥FIDAVIT

EXHIBIT (S) A B

A-119



PAGE NUMBER
C0000413 - CO000413

C0000414 - C0000414

C0000415 - C0000418
C0000419 - CO000424

C0000425 - C0000425
C0000426 - CO000426

C0000427 - CO000430
C0000431 - CO000436

€0000437 - CO000437
C0000438 - C0000440
C0000441 - C0000441

C0000442 - C0000444

C0000445 - C0000445

C0000446 - CO000447

€0000448 - C0000448

€0000449 - C0000452

C0000453 - C0000459
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FILE DATE

02/20/2014
02/20/2014

02/20/2014

02/20/2014

02/20/2014
02/20/2014

02/20/2014

02/20/2014-

02/20/2014
02/20/2014
02/20/2014

02/20/2014

02/24/2014

02/24/2014

02/25/2014

02/25/2014

02/25/2014

DESCRIPTION
NOTICE OF FILING

NOTICE OF MOTION

PETTTION FOR ADJUDICATION
OF INDIRECT CIVIL CONTEMPT

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF FILING
NOTICE OF MOTION

MOTION TO SUPPORT MINOR
CHILDREN

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER
ORDER
NOTICE OF FILING

OBJECTION TO DISSIPATION
INTERROGATORIES

NOTICE OF FILING FILED BY
NANCY DONLON

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION
EMERGENCY COPY

EMERGENCY MOTION TO
COMPEL COMPLIANCE WITH
SUBPOENAS

EXHIBIT(S)A-E (COPY)

A 120



C0000460 - CO000460
PAGE NUMBER
C0000461 - CO000461

C0000462 - C0000467

C0000468 - CO000471

C0000472 - C0000473
€0000474 - C0000474
C0000475 - CO000475
C0000476 - CO000476
C0000477 - CO000477

C0000478 - CO000478

C0000479 - CO000480

C0000481 - CO000486

C0000487 - C0000489

0000490 - C0000490
C0000491 - C0000491
C0000492 - C0000492

€0000493 - CO000493
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02/25/2014

FILE DATE

02/25/2014

02/25/2014

02/27/2014

02/28/2014
03/03/2014
03/04/2014
03/04/2014
03/10/2014

03/10/2014

03/21/2014

03/21/2014

03/21/2014

03/27/2014
03/28/2014
03/28/2014

04/08/2014

ORDER

DESCRIPTION

NOTICE OF FILING

RESPONSE TO EMERGENCY
MOTION TO SIGN LISTING
AGREEMENT

EMERGENCY MOTION TO
DISQUALIFY LAURA HOLWELL
AS ATTORNEY OF RECORD FOR
RESPONDENT PURSUANT TO
ILLINOIS SUPREME COURT
RULE OF PROFESSIONAL
CONDUCT 3.7

ORDER

ORDER

ORDER

ORDER

NOTICE OF FILING

APPEARANCE FILED FOR
CHRISTINE GOESEL

NOTICE OF MOTION

MOTION TO CONDUCT JOB
SEARCH TO SEEK
APPROPRIATE EMPLOYMENT
AND FOR OTHER RELIEF

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER
ORDER
ORDER SIGNED - RULE ISSUES

NOTICE OF FILING

A2



PAGE NUMBER
(0000494 - C0000495

C0000496 - CO000499
C0000500 - C0000502

C0000503 - C6000503
C0000504 - CO000504
C0000505 - CO000505
€0000506 - C0O000507
C0000508 - CO000508
€0000509 - C0000511
C0000512 - CO000512
C0000513 - C0000513

C0000514 - CO000516

C0000517 - C0000519
C0000520 - C0000520

C0000521 - C0000527
C0000528 - CO000529

C0000530 - C0000530
C0000531 - C0000531

C0000532 - CO000532
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¥TILE DATE

04/08/2014

04/08/2014

04/08/2014

04/15/2014
04/15/2014
04/16/2014
04/30/2014
05/01/2014
05/01/2014
05/05/2014
05/08/2014

05/08/2014

05/08/2014
05/08/2014

05/08/2014

05/08/2014

05/12/2014
05/12/2014

05/12/2014

DESCRIPTION
RESPONSE TO MOTION TO
RECONSIDER

RESPONSE TO PETITION FOR
RULE TO SHOW CAUSE

RESPONSE TO MOTION TO
SUPPORT MINOR CHILDREN

NOTICE OF FILING

PROOK OF SERVICE

ORDER

ORDER

COPY OF NOTICE OF FILING
STATEMENT OF GAL FEES
ORDER

NOTICE OF MOTION

MOTION TO SET CHILD
REPRESENTATIVES FEES

EXHIBIT(S)
NOTICE OF MOTION

PETITION FOR RULE TO SHOW
CAUSE

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF FILING
PROOCF OF SERVICE

NOTICE OF FILING

Az



by

PAGE NUMBER
C0000533 - CO000537
C0000538 - C0000538

C0000539 - C0000543

C0000544 - C0000544
C0000545 - C0000545

C00003546 - CO000546

C0000547 - CO000548

C0000549 - CO000550
€0000551 - C0000551

C0000552 - CO000555
C0000556 - CO000556
C0000557 - CO000557
C0000558 - CO000558
€0000559 - CO000563
C0000564 - CO000569

C0000570 - CO000570

C0000571 - CO000571

C00600572 - C0000572
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FILE DATE

05/12/2014

05/13/2014

05/13/2014

- 05/14/2014

05/14/2014

05/14/2014

05/14/2014

05/16/2014

05/20/2014

05/20/2014
05/20/2014
05/20/2014
05/20/2014
05/20/2014
05/20/2014

05/20/2014

05/20/2014

05/21/2014

DESCRIPTION

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF FILING

RESPONSE TO EMERGENCY
MOTION TO FREEZE 503(G)
ACCOUNT

ORDER

ORDER RULE TO SHOW CAUSE

NOTICE OF ISSUANCE OF
SUBPOENAS

NOTICE OF DEPOSITION

AMENDED NOTICE OF
DEPOSITION

EMERGENCY NOTICE OF
MOTION

MOTION TO CONTINUE
AFFIDAVIT

NOTICE OF FILING
PROOF OF SERVICE
AFFIDAVIT OF SERVICE
AFFIDAVIT OF SERVICE

NOTICE OF FILING-PROOF OF
SERVICE

PROOF OF SERVICE

NOTICE OF ISSUANCE OF
SUBPOENA

A3



PAGE NUMBER
C0000573 - CO000575

C0000576 - CO000580

C0000581 - CO000583

C0000584 - C0000591
C0000592 - C0000592

€0000593 - CO000594

C0000595 - CO000595
C0000596 - CO000596
C0000597 - CO000597
C0000598 - CO000598

0000599 - C0000600
C0000601 - CO000601
C0000602 - CO000605
C0000606 - CO000606
C0000607 - CO000608
C0000609 - CO000609

C0000610 - C0000611

C0000612 - C0000612

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

05/22/2014

05/22/2014

05/22/2014

05/22/2014
05/22/2014

05/22/2014

05/22/2014
05/22/2014
05/28/2014
05/28/2014

05/29/2014

05/30/2014

05/30/2014

05/30/2014

05/30/2014

05/30/2014

05/30/2014

05/30/2014

DESCRIPTION
NOTICE OF MOTION (COPY OF)

MOTION EMERGENCY MOTION
FOR SANCTIONS

AFFIDAVIT IN SUPPORT OF
EMERGENCY MOTION FOR
SANCTIONS

EXHIBIT(S)A - E

ORDER

AMENDED NOTICE OF
DEPOSITION

ORDER

ORDER

NOTICE OF FILING
PROOF OF SERVICE

AMENDED NOTICE OF
DEPOSITION

NOTICE

PETITION FOR INDIRECT CIVIL
CONTEMPT AND OTHER
RELIEF

NOTICE OF MOTION

MOTION TO SET PLEADING
FOR HEARING

NOTICE OF FILING

AMENDED NOTICE OF INTENT
TO CLAIM DISSIPATION OF
ASSETS

NOTICE OF FILING

Al



PAGE NUMBER
C0000613 - C0O000617

C0000618 - CO000618

C0000619 - CO000624
C0000625 - C0000636

C0000637 - CO000637

C0000638 - C0000642
€0060643 - CO000654

C0000655 - CO000655
€0000656 - CO000656

C0000657 - CO000657

C0000658 - CO000658
C0000659 - CO000664

C0000665 - CO000681

C0000682 - C0000682

C0000683 - C0000684

C0000685 - CO000686

C0000687 - CO000687

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

05/30/2014

05/30/2014

05/30/2014
05/30/2014

05/30/2014

05/30/2014
05/30/2014

06/02/2014
06/02/2014

06/05/2014

06/06/2014
06/06/2014

06/06/2014

06/06/2014

06/06/2014

06/06/2014

06/06/2014

DESCRIPTION

RESPONSE TO PETITION FOR
RULE TO SHOW CAUSE
NOTICE OF MOTION

MOTION TO RECONSIDER
ORDER

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION

MOTION TO APPOINT
EVALUATOR

SUPPORTING DOCUMENT(S)
EXHIBIT(S) :

NOTICE OF FILING
PROOF OF SERVICE

APPEARANCE FILED FOR
ANDREW GOESEL

NOTICE OF MOTION FILED
MOTION FOR SANCTIONS

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

CITATION TO APPEAR

NOTICE OF MOTION
EMERGENCY (ORIGINAL)

EMERGENCY MOTION TO
RESET DEPOSITION DATES
AND FOR OTHER RELIEF

AFFIDAVIT OF HOWARD
LEVINE (ORIGINAL)

A-NH



PAGE NUMBER
C0000688 - CO000683
C0000689 - C0000689

C0000690 - CO000694

C0000695 - C0000697

C0000698 - CO000699
C0000700 - CO000700
C0000701 - CO000701
C0000702 - CO000702
C0000703 - CO000705

C0000706 - CO060707

C0000708 - CO000708
C0000709 - C0000715
C0000716 - CO000718
C0000719 - COG00719

C0000720 - CO000723

C0000724 - C0000724
C0000725 - C0000728
C0000729 - C0060729

C0000730 - C0000734

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

06/06/2014

06/06/2014

06/06/2014
06/06/2014

06/06/2014
06/06/2014
06/09/2014
06/12/2014
06/12/2014

06/12/2014

06/12/2014
06/12/2014
06/12/2014
06/12/2014

06/12/2014

06/12/2014
06/12/2014
06/12/2014

06/12/2014

DESCRIPTION

APPEARANCE FILED FOR
ANDREW GOESEL

NOTICE OF FILING (ORIGINAL)

RESPONSE TO MOTION FOR
SANCTIONS

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER

ORDER

CITATION TO APPEAR
NOTICE OF MOTION
MOTION TO DISMISS

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION
PETITION FOR INTERIM FEES
AFFIDAVIT

NOTICE OF MOTION

PETITION FOR INDIRECT CIVIL
CONTEMPT

NOTICE OF MOTION.
MOTION TO COMPEL
NOTICE OF FILING

RESPONSE TO MOTION TO
APPOINT DR ALAN CHILDES

AL



PAGE NUMBER
€0000735 - CO000739

C0000740 - CO000741

C0000742 - CO000742

C0000743 - CO000747

C0000748 - CO000749
€0000750 - CO000751
C0000752 ~ C0000752

€0000753 - CO000753

C0000754 - CO000754
C0000755 - CO000755

C0000756 - CO000757

C0000758 - CO000760

C0000761 - CO000761
C0000762 - C6000763

C0000764 - CO000764

C0000765 - C0000765

C0000766 - CO000773

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

06/12/2014
06/16/2014

06/17/2014

06/17/2014

06/17/2014
06/17/2014
06/17/2014

06/18/2014

06/18/2014

06/19/2014

06/19/2014

06/16/2014

06/20/2014
06/20/2014

06/20/2014

06/20/2014

06/20/2014

DESCRIPTION
RESPONSE TO MOTION TO
RECONSIDER

SUMMONS RETURNED SERVED
FOR ANDREW GOESEL

NOTICE OF MOTION
PETITION EMERGENCY
PETITION FOR TEMPORARY
RESTRAINING ORDER AND
INJUNCTIVE RELIEF
AFFIDAVIT (ORIGINAL)
ORDER

ORDER RULE

NOTICE OF FILING - PROOF OF
SERVICE

PROOF OF SERVICE
NOTICE OF FILING

RESPONSE TO MOTION TO
WITHDRAW

PETITION TO SET SPECIFIC
VISITATION SCHEDULE

NOTICE OF MOTION
MOTION TO WITHDRAW

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION

AMENDED PETITION FOR
INTERIM ATTORNEY FEES

A-127



PAGE NUMBER
C0000774 - CO000775

C0000776 - CO000777

C0000778 - CO000782

C0000783 - C0000784

C0000785 - CO000788

C0000789 - CO000790
C0000791 - C0000791

C0000792 - C0000795

C0000796 - COG00796
C0000797 - CO000798

€0000799 - CO000799

C0000800 - C0000800

C0000801 - C0000804

€0000805 - CO000806

C0000807 - CO000807
C0000808 - CO000810

C0000811 - C0000812

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

06/20/2014

06/24/2014

06/24/2014

06/24/2014

06/24/2014

06/24/2014
06/24/2014

06/24/2014

06/27/2014
06/27/2014
07/01/2014
07/14/2014

07/14/2014

07/14/2014

07/15/2014
07/16/2014

07/16/2014

DESCRIPTION
AFFIDAVIT OF EDWARD R
JAQUAYS

EMERGENCY NOTICE OF
MOTION

EMERGENCY PETITION FOR
TEMPORARY RESTRAINING
ORDER AND PRELIMINARY

INJUNCTION

AFFIDAVIT

PETITION FOR PROSPECTIVE
ATTORNEY S FEES

AFFIDAVIT
AFFIDAVIT

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER

ORDER

AFFIDAVIT OF SERVICE
NOTICE OF MOTION

PETITION FOR ADJUDICATION
OF CIVIL CONTEMPT

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

AFFIDAVIT OF SERVICE
MOTION TO RECONSIDER

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

T ANRE



PAGE NUMBER
C0000813 - CO000817

C0000818 - C0O000819
C0000820 - CO000820

C0000821 - CO000824

C0000825 - CO000827

C0000828 - CO000828

C00008295 - CO000834

C0000835 - CO000835
C0000836 - C0000836

C0000837 - CO000837
C0000838 - CO000838

C0000839 - CO000840

C0000841 - C0000841
C0000842 - CO000842

C0000843 - C0O000846

C0000847 - CO000847

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

07/16/2014

07/16/2014
07/17/2014

07/17/2014

07/17/2014

07/21/2014

07/21/2014

07/21/2014

07/21/2014

07/21/2014
07/21/2014

07/21/2014

07/21/2014
07/22/2014

07/22/2014

07/22/2014

DESCRIPTION
RESPONSE TO AMENDED
PETITION

NOTICE OF FILING
NOTICE OF FILING

RESPONSE TO PETITION FOR
FEES AND COSTS

RESPONSE TO EMERGENCY
PETITION FOR TEMPORARY

RESTRAINING ORDER

NOTICE OF FILING
RESPONSE TO SECTION 5 2-
1203(A) AND (B) MOTION TO
RECONSIDER COURT ORDER
ENTERED ON JUNE 24, 2014
AND FOR OTHER RELIEF

UPDATED FINANCIAL
DISCLOSURE (IMPOUNDED)

FINANCIAL DISCLOSURE
STATEMENT (IMPOUNDED)

ORDER
ORDER

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER

NOTICE OF MOTION
MOTION TO ESCROW MINOR
CHILDS PERSONAL INJURY
SETTLEMENT PROCEEDS

SUPPORTING DOCUMENT(S)

A-129



PAGE NUMBER
C0000848 - CO000848

0000849 - C0000855

C0000856 - CO000856

C0000857 - C0000862

C0000863 - C0000863

C0000864 - CO000864

C0000865 - CO000863
C0000866 - C0O000866

C0000867 - COO00R69

C0000870 - C0000870
C0000871 - C0000871
C0000872 - CO000872
C0000873 - C0000874
C0000875 - CO000875
C0000876 - CO000876

C0000877 - CO000878

C0000879 - CO000880

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

07/23/2014

07/23/2014

07/25/2014

07/25/2014

07/29/2014

07/29/2014

07/25/2014
07/29/2014

07/25/2014

07/30/2014
07/30/2014
07/31/2014
08/04/2014
08/04/2014
08/05/2014

08/05/2014

08/13/2014

DESCRIPTION
NOTICE OF MOTION

PETITION FOR INDIRECT CIVIL
CONTEMPT AND OTHER
RELIEF

NOTICE OF FILING

RESPONSE TO SECTION 5 2-
1203(A) AND (B) MOTION TO
RECONSIDER COURT ORDER
ENTERED ON JUNE 24, 2014
AND FOR OTHER RELIEF
NOTICE OF FILING

UPDATED FINANCIAL
DISCLOSURE (IMPOUNDED)

ORDER
NOTICE OF FILING

RESPONSE AND AFFIRMATIVE
DEFENSE TO PE...

ORDER
ORDER
ORDER
ORDER
ORDER
NOTICE OF FILING

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION

A0



PAGENUMBER
C0000881 - CO000882

C0000883 - CO000885

C0000886 - CO000895
C0000896 - C0000896
C0000897 - CO000897

C0000898 - CO000899

C0000900 - CO000900
C0000901 - C0000901
C0000502 - C0000902

C0000903 - CO000904

CO0000905 - CO000905
C0000906 - CO000906
€0000907 - CO000908
C0000909 - C0000909

C0000910 - C0000910

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

08/13/2014

08/13/2014

08/13/2014
08/13/2014
08/15/2014

08/15/2014

08/18/2014
08/20/2014
08/22/2014

08/22/2014

08/28/2014
09/03/2014
09/04/2014
09/04/2014

09/04/2014

DESCRIPTION

MOTION TO DISMISS COUNT 1
OF MOTION FOR LEAVE TO
AMEND PREVIOUSLY FILED
AMENDED PETITION FOR
INTERIM ATTORNEY FEES AND
COSTS AND OTHER RELIEF TO
CONFORM TO PROOFS
RESPONSE TO COUNT H OF
MOTION FOR LEAVE TO
AMEND PREVIOUSLY FILED
AMENDED PETITION FOR
INTERIM ATTORNEY FEES AND
COSTS AND OTHER RELIEF TO
CONFORM TO PROQFS
SUPPORTING DOCUMENTS
ORDER

NOTICE OF MOTION

MOTION TO MODIFY COURT
ORDER

ORDER
ORDER
NOTICE OF MOTION

MOTION TO SET PENDING
MATTERS FOR HEARING

ORDER

ORDER

NOTICE OF MOTION
MOTION TO WITHDRAW

AFFIDAVIT

Al



ol

WLt

PAGE NUMBER
C0000511 - C0000912

C0000913 - C0000914

C0000915 - C0000915

C0000916 - CO000916

C0000917 - C0000917
C0000918 - C0000918
C0000919 - C0000924
C0000925 - CO000925
0000926 - CO000926

C0000927 - C0000937

0000938 - C0000938

C0000939 - C0000941

C0000942 - C0000943
C0000944 - C0000944
C0000945 - C0000947
C0000948 - C0000948
C0000949 - CO000950
C0000951 - C0000951

C0000552 - C0000953

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

09/10/2014

09/10/2014

09/15/2014

09/15/2014

09/22/2014
05/26/2014
09/29/2014
09/29/2014
10/01/2014

10/01/2014

10/02/2014

- 10/02/2014

10/02/2014
10/06/2014
10/06/2014
10/06/2014
10/07/2014
10/67/2014

10/07/2014

DESCRIPTION
NOTICE OF FILING

RESPONSE TO MOTION TO
MODIFY COURT ORDER

ORDER

ADDITIONAL APPEARANCE
FOR LAURA HOLWELL

AFFIDAVIT OF SERVICE
REGARDING FEES OWED
ORDER DECISION AND ORDER
ORDER

NOTICE OF MOTION

PETITION FOR INDIRECT CIVIL

CONTEMPT AND OTHER
RELIEF AGAINST ATTORNEY

- LAURA HOLWELL

NOTICE OF MOTION

PETITION FOR INJUNCTIVE
RELIEF

AFFIDAVIT

NOTICE OF MOTION
MOTION TO WITHDRAW
NOTICE OF WITHDRAWAL
ORDER AGREED

ORDER

ORDER TEMPORARY
RESTRAINING ORDER

M2z



PAGE NUMBER
C0000954 - C0000954

C0000955 - CO000955

€0000956 - C0000957

C0000958 - CO000958

C0000959 - CO000960
0000961 - C0000962
C0000963 - C0000964
C0000965 - C0000966

C0000967 - CO000967

C0000968 - CO000970

C0000971 - CO000971

C0000972 - C0000977

C0000978 - C0000978
C0000979 - CO000979
C0000980 - C0000980
C0000581 - CO000981
C00600982 - C0000982

C0000983 - CO000987

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

10/07/2014

10/10/2014

10/10/2014

10/14/2014
10/15/2014
10/16/2014
10/16/2014
10/16/2014

10/17/2014

10/17/2014

10/17/2014

10/17/2014

10/17/2014
10/17/2014
10/21/2014
10/21/2014
10/24/2014

10/24/2014

DESCRIPTION
ORDER

EMERGENCY NOTICE OF
MOTION

EMERGENCY MOTION TO
DETERMINE TAX EXEMPTIONS

ORDER
ORDER
ORDER
CITATION NOTICE
CITATION NOTICE

NOTICE OF EMERGENCY
MOTION

EMERGENCY MOTION TO
QUASH CITATION

AFFIDAVIT

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER

ORDER QUASHING CITATIONS
NOTICE OF FILING

ATFFIDAVIT

NOTICE OF MOTION

PETITION FOR INDIRECT CIVIL
CONTEMPT AND OTHER

RELIEF AGAINST ATTORNEY
LAURA HOLWELL

A-122



PAGE NUMBER

C0000988 - C0000994
C0000995 - C0000995
C0000996 - CO001002
C0001003 - C0001006

C0001007 - C0001070

C0001071 - CO001071

C0001072 - C0001102

€0001103 - CO001175

C0001176 - CO001176

C0001177 - C0001184

C0001185 - CO001185
C0001186 - C0001186
C0001187 - C0O001187
C0001188 - CO001195

C0001196 - C0001206
C0001207 - C0001207

C0001208 - C0001211

C0001212 - CO001212

C0001213 - CO001213

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

10/24/2014

10/29/2014
10/29/2014
10/29/2014

10/29/2014

10/29/2014
10/29/2014

10/29/2014

10/29/2014

10/29/2014

10/30/2014
10/30/2014
11/03/2014
11/03/2014

11/03/2014
11/05/2014

11/05/2014

11/10/2014

11/10/2014

DESCRIPTION
SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION
PETITION

AFFIDAVIT

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION
MOTION TO RECONSIDER

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF FILING

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER

ORDER RULE TO SHOW CAUSE

NOTICE OF MOTION
MOTION TO DISMISS

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION
MOTION TO SET MOTION TO
RECONSIDER FOR HEARING
AND OTHER RELIEF

ORDER

NOTICE OF MOTION AMENDED

A3



PAGE NUMBER
C0001214 - C6001214

C0001215 - C0001215

C0001216 - CO001218

C0001219 - C0001219
€0001220 - C0001223

C0001224 - CO001229

€0001230 - C0001230

C0001231 - C0001237

€0001238 - C0001238

C0001238 - C0001269

€0001270 - CO001270
C0001271 - C0001271

€0001272 - C0001273

C0001274 - CO001277

C0001278 - C0O001279

C0001280 - C0001280

C0001281 - C0001281

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

11/17/2014
11/17/2014

11/17/2014

11/20/2014
11/20/2014

11/20/2014

11/20/2014

11/20/2014

11/20/2014

11/20/2014

11/20/2014
12/05/2014

12/09/2014

12/05/2014

12/09/2014

12/12/2014

12/12/2014

DESCRIPTION
ORDER

NOTICE OF FILING

NOTICE OF INTENT TO CLAIM
DISSIPATION OF ASSETS

NOTICE OF MOTION
MOTION FOR 137 SANCTIONS

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF FILING
RESPONSE TO PETITION FOR
INDIRECT CIVIL CONTEMPT
AND OTHER RELIEF AGAINST
ATTORNEY LAURA HOLWEILL
NOTICE OF FILING
RESPONSE TO MOTION TO
RECONSIDER SEPTEMBER 29,
2014 ORDER

ORDER

NOTICE OF MOTION
RESPONSE TO PETITION FOR
INDIRECT CIVIL CONTEMPT
AND OTHER RELIEF
RESPONSE TO PETITION FOR
INDIRECT CIVIL CONTEMPT
AND FOR OTHER RELIEF

RESPONSE TO PETITION FOR
RULE TO SHOW CAUSE

ORDER

ORDER

A-125



PAGE NUMBER
C0001282 - C0001282

C0001283 - C0001284

C0001285 - C0001286

C0001287 - C0001308

C0001309 - C0001309

C0001310 - C0001312

C0001313 -~ C0001345

C0001346 - C0001349

C0001350 - C0001351
€0001352 - CO001333
C0001354 - C0001356

C0001357 - C0001357

C0001358 - C0001363

C0001364 - C0001367

C0001368 - C0001370

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

12/15/2014
12/17/2014
12/17/2014
12/17/2014

12/18/2014

12/18/2014

12/18/2014
12/18/2014

12/18/2014

12/18/2014

12/18/2014

12/18/2014

12/18/2014

12/18/2014

12/18/2014

DESCRIPTION
PROOF OF SERVICE

SUPPLEMENTAL PETITION FOR
PROSPECTIVE ATTORNEYS
FEES AND COSTS

AFFIDAVIT OF HOWARD
LEVINE

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION

MOTION TO SUPPLEMENT SIX
COUNT MOTION TO
RECONSIDER SEPTEMBER 29,
2014 ORDER

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

SUPPLEMENTAL ENGAGEMENT
AGREEMENT

ORDER
CITATION NOTICE
CITATION NOTICE

NOTICE OF EMERGENCY
MOTION

EMERGENCY MOTION TO
CONTINUE HEARINGS

AFFIDAVIT OF COUNSEL IN
SUPPORT OF EMERGENCY
MOTION TO CONTINUE
HEARINGS

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

AL



PAGE NUMBER
€0001371 - C0001371

C0001372 - C0001397

C0001398 - C0001398

C0001399 - C0001400
C0001401 - C0001401
C0001402 - C0001402
€0001403 - C0001403
C0001404 - C0001404
C0001405 - C0001405
C0001406 - C0001409

C0001410 - C00601418

C0001419 - C0001419

C0001420 - C0001427

C0001428 - C0001438

C00014395 - C0001439

C0001440 - C0001442

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE
12/18/2014

12/18/2014

12/18/2014

12/18/2014
12/19/2014
12/19/2014
12/19/2014
12/19/2014
12/22/2014
12/22/2014

12/22/2014

12/23/2014

12/23/2014

12/23/2014

12/30/2014

12/30/2014

DESCRIPTION
NOTICE OF FILING

REPLY TO PETITIONERS
RESPONSE TO SIX COUNT
MOTION TO RECONSIDER
SEPTEMBER 29, 2014 ORDER

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION
NOTICE OF FILING -
AFFIDAVIT OF SERVICE
NOTICE OF FILING
AFFIDAVIT OF SERVICE
NOTICE OF MOTION
MOTION TO RECONSIDER

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION

MOTION TO DISMISS PETITION
FOR INDIRECT CIVIL
CONTEMPT AND OTHER
RELIEF AGAINST ATTORNEY
LAURA HOLWELL FILED
OCTOBER 1, 2014 AND TO
CONTEST JURISDICTION

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF MOTION
MOTION TO STRIKE AND OR

DISMISS MOTION TO
RECONSIDER

AT



PAGE NUMBER
C0001443 - C0001443

€0001444 - CO001453

C0001454 - C0001454

C0001455 - CO001455
C0001456 - CO001456
€0001457 - C0001458
C0001459 - C0001459
C0001460 - C0001460
C0001461 - C0001463
C0001464 - C0001465
C0001466 - CO001466

C0001467 - C0001470
C0001471 —‘ C0001476
C0001477 - CO001478
-C0001479 - C0001499

C0001500 - C0001500

C0001501 - C0001501

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

01/05/2015

01/05/2015

01/07/2015
01/08/2015
01/08/2015
01/08/2015
01/08/2015
01/13/2015
01/13/2015
01/13/2015
01/13/2015

01/13/2015
01/13/2015
01/14/2015
01/14/2015

01/14/2015

01/14/2015

DESCRIPTION

. NOTICE OF FILING

RESPONSE TO MOTION TO
DISMISS PETITION FOR
INDIRECT CIVIL CONTEMPT
AND OTHER RELIEF FILED
OCTOBER 1, 2014 AND TO
CONTEST JURISDICTION
ORDER

ORDER

ORDER

AMENDED ORDER

ORDER RULE TO SHOW CAUSE
NOTICE OF MOTION
MOTION TO ISSUE RULE
MOTION TO CLARIFY
NOTICE OF MOTION

PETITION FOR ATTORNEYS
FEES

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

MOTION TO UPDATE
APPRAISAL

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

NOTICE OF FILING

PLAINTIFFS DEMAND FOR BiLL
OF PARTICULARS

A-13%



1f

T

PAGE NUMBER
C0001502 - C0001504

C0001505 - C0001505

C0001506 - C0001545

C0001546 - C0001546
C0001547 - C0001548
C0001549 - C0001549

C0001550 - C0001555

C0001556 -~ C0001556

C0001557 - CO001561

C0001562 - CO001563

C0001564 - CO001564

C0001565 - C0001566

C0001567 - C0001568

C0001569 - C0001572

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM

122046

FILE DATE

01/15/2015

01/15/2015

01/15/2015

01/16/2015
01/16/2015
01/16/2015

01/16/2015

01/20/2015

01/20/2015

01/20/2015

01/21/2015

01/21/2015

01/21/2015

01/21/2015

DESCRIPTION

PETITION 508(B)FOR
RECOVERY OF FEES IN
DISQUALIFYING GWENDOLYN
STARK AS ATTORNEY FOR
CHRISTINE GOESEL AND
OTHER RELIEF

AFFIDAVIT OF ANDREW
GOESEL

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER

ORDER

NOTICE OF FILING

REPLY TO PETITIONER’S
RESPONSE TO MOTION TO
DISMISS PETITION FOR
INDIRECT CIVIL CONTEMPT
AND OTHER RELIEF FILED
OCTOBER 1, 2014 AND TO
CONTEST JURISDICTION
ORDER

ORDER PARENTING
AGREEMENT

SUBPOENA TO THOMAS
NOLAN

EMERGENCY NOTICE OF
MOTION

EMERGENCY MOTION TO
QUASH SERVICE

AFFIDAVIT

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

A9



PAGE NUMBER
C0001573 - C0001573

C0001574 - C0001575
C0001576 -— C0001577
C0001578 - C0001578
C0001579 - C0001579
C0001580 - CO001580
C0001581 - C0001581

C0001582 - C0001599

C0001600 - C0001600

C0001601 - C0001601
C0001602 - C0001602
C0001603 - C0001604
C0001605 - C0001607
C0001608 - C0001609

C0001610 - C0001621

C0001622 - C0001623

C0001624 - C0001624
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FILE DATE

01/21/2015
01/21/2014
01/21/2015
01/21/2015
01/21/2015
01/21/2015
01/21/2015

01/21/2015

01/21/2015

01/21/2015

01/22/2015

01/26/2015

01/26/2015

01/26/2015

01/26/2015

01/26/2015

01/26/2015

DESCRIPTION
NOTICE OF MOTION

MOTION TO WITHDRAW
ORDER

ORDER

ORDER PRE-TRIALS

ORDER MOTIONS-PETITIONS
NOTICE OF MOTION AMENDED
AMENDED PETITION FOR
REIMBURSEMENT OF
ATTORNEY'S FEES,
CONTRIBUTION TOWARDS
ATTORNEY’S FEES, AND
OTHER RELIEF

AFFIDAVIT OF EDWARD R
JAQUAYS

ORDER

ORDER

NOTICE OF MOTION

PETITION VERIFIED PETITION
FOR CONTRIBUTION TO
ATTORNEY’S FEES AND COSTS

AFFIDAVIT OF HOWARD
LEVINE

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

RESPONSE TO PETITION FOR
INDIRECT CIVIL CONTEMPT
AND OTHER RELIEF

NOTICE OF MOTION

A HO



PAGE NUMBER
C0001625 - C0001627

C0001628 - C0001628
C0001629 - C0001629

C0001630 - C0001632

C0001633 - C0001633

C0001634 - C0001635

C0001636 - C0001636

C0001637 - CO001638

C0001639 - C0601639

C0001640 - C0001640
C0001641 - C0001641

€0001642 - CO001644

€0001645 - C0001645

C0001646 - C0001647

C0001648 - C0001648

C0001649 - C0001649

C0001650 - C0001651
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FILE DATE

01/26/2015
01/26/2015
01/26/2015

01/26/2015

01/27/2015

01/27/2015

01/27/2015

01/29/2015

01/25/2015

01/30/2015
02/03/2015

02/04/2015

02/09/2015

02/09/2015

02/10/2015

02/13/2015

02/13/2015

DESCRIPTION
MOTION TO RECONSIDER

ORDER

NOTICE OF FILING
RESPONSE TO EMERGENCY
MOTION TO QUASH SERVICE
AND VACATE RULE

ORDER

NOTICE OF TAKING
DISCOVERY DEPOSITION

SUBPOENA FOR DOCUMENTS
ONLY

AMENDED NOTICE OF TAKING
DISCOVERY DEPOSITION

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER

ORDER

PETITION FOR RULE TO SHOW
CAUSE FOR FINDING OF
INDIRECT CIVIL CONTEMPT
AND FOR OTHER RELIEY
NOTICE OF MOTION

MOTION FOR TURNOVER
ORDER

AFFIDAVIT OF SERVICE

NOTICE OF MOTION FILED BY
GINA I, COLALUCA

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

A4



PAGE NUMBER
C0001652 - CO001652

C0001653 - C0001653
C0001634 - CO001656

€0001657 - CO001657

C0001658 - CO001659

C0001660 - CO001660

C0001661 - C0001662

C0001663 - C0O001663
C0001664 - CO001665

C0001666 - CO001726
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FILE DATE
02/13/2015

02/13/2015
02/13/2015

02/13/2015

02/13/2015

02/13/2015

02/13/2015

02/19/2015
13D 107

13D 107

DESCRIPTION
ORDER

NOTICE OF FILING

NOTICE OF APPEAL FILED
REQUEST FOR THE
PREPARATION OF RECORD ON
APPEAL

APPEAL BOND FILED BY
LAURA A HOLWELL

NOTICE OF MOTION

SUPPORTING DOCUMENT(S)
EXHIBIT(S)

ORDER
DOCKETING DUE DATES
DOCKET

CLERK'S CERTIFICATION OF
TRIAL COURT RECORD

AUz
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APPENDIX ITT

TABLE OF CONTENTS OF REPORT OF PROCEEDINGS

Report of Proceedings of 07/29/2014 Hearing...........cooorueecrrcevennne et R-001-087
General Questions from the Court & Discussion of Pending Issues..............R-002-010
Opening Arguments and Legal Argument........coovveenenesvinnncencesssnesenenens R-010-037-

Respondent’s Case

Laura A. Holwell Direct Examination.....cccoovvreviericnseereenens R-010-054

Cross Exanination.......ceececereinerenvesnnnns R-054-083
General Discussion wWith the Court.......ewiiecciiinies s sirsseciesnarnnnnes R-083-086

Report of Proceedings of 07/30/2014 Hearing......coccoeveevemneincenccenernnianeenas R-088-161
General Questions from the Court & Discussion of Pending Issues.........ccocoeeee. R-090

Respondent’s Case

Laura A. Holwell Continued Cross Examination.......cccoovvns R-091-145

Redirect Examination.............. eeerereaberanes R-145-157
General Questions from the Court & Discussion of Pending Issues.............. R-157-160

Report of Proceedings of 07/31/2014 HeaATing. ............ccoocowreverrercrrensirennnae. - R-162-221
General Questions from the Cottt. i R-164-165

Petitioner’s Case

Edward R. Jaguays Legal Argument....cccoeeeevevnerscccnnsinrneenes R-166-190

(Counsel for Petitioner)

Child’s Representative’s Case

Nancy Donlon Legal Argument......ccooeerienvecnncncesrenneenenes R-191-194

(Counsel for Minor Children) '

Respondent’s- Case

Howard LeVine Legal Argument.......coccecvrvvrcrvenecrnmernnnnenes R-194-211
{Counsel for Respondent}
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Petitioner’s Response
Edward R. Jaquays Legal ATgument.......ccccevinrenrecrenmenenninns R-211-217
{Counsel for Petitioner)
General Discussions with the Court.......ooeviicinveieiecr e, R-217-220
Report of Proceedings of 10/17/2014 Hearing in front of the
Honorable Judge CArBey.......ccocviiiviiiiinccininnrireieineereesit e sterensescssensnessessens R-222-253
General Preliminary Discussion with the Courto...oiiiviviiiieicecie e R-223

Petitioner’s Case

Mark Ellis Legal Argument.......ccoouveceecerernennesiennnnens R-223-224
(Attorney for Petitioner)

Contemnor’s Case

Laura A. Holwell Legal Argument
{Contemnor)

Petitioner’s Response

Mark Ellis Legal Argument
(Attomney for Petitioner)

Contemnor’s Reply
Laura A, Holwell Legal Argument
(Contemnor)

Petitioner’s Reply
Mark Ellis Legal Argument
(Attorney for Petitioner)

Comments from the Court and General Discussion of pending Issues.......... R-243-250

Report of Proceedings of 10/17/2014 Hearing in front of the

Honorable Judge Archambeaulf..........ccoooiiiiini R-254-262
General Discussion with the Court regarding Pending Issues.......coccovvrcnicnes R-255

Contemnor’s Case

Laura A. Holwell Legal Argument......ccveeieerenrvvnsnsrerneens R-256-259

(Contemnor)

Ay
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Petitioner’s Case

Mark Ellis Legal Argument........oocccimieninnecmennnnnsnseinnnees R259
(Attorney for Petitioner)

General Comments From the Cotrt. e eeeeeeeeeeceerereeereerseeeeseeeseeesenens R-259-261

Report of Proceedings of 10/17/2014 Continued Hearmg in front of the

Honorable Judge Carney........c.occoveerieiiciiccnec el see s see e sses s eeaeens R-263-269

General Discussion with the Court and Ruling......c.cceeverveiiiennnnenccsinnnnnns R-264-268

. Report of Proceedings of 12/18/2014 HEAME. ......vvv..vooerrrrersroeeeeeeooeeeeerseeenne R-270-374
 General Questions from the Court & Discussion of Pending Issues.............. R-271-274

Contemnor’s Case

Gina L. Colaluca Legal Argument.......cccovererveerercnvrecernenne R-274-277
{(Attorney for Contemnor)

Petitioner’s Case

Edward R. Jaquays Legal Argument......ccovevreenncninnnnnnennne R-277-281
(Attorney for Petitioner)

Contemnor’s Response
Gina L. Colaluca Legal Argument.......ccovveieenrnerevenreniennn R-281-283
(Attorney for Contemnor)

Respondent’s Response :
Howard LeVine Legal Argument......ooceeervceecieneeeceeveninensans R-283-284
(Attorney for Respondent)

Child’s Representative’s Response

Nancy Donlon Legal Argument......ccoeeeiieieiiicinrnncnns R-284-285
(Child’s Representative)

Contemnor’s Reply

Gina L. Colaluca Legal Argument.....ccocooeevnevvemenennariens R-285-286
3 (Attorney for Conternnor)

General Discussion with the Court regarding Pending Issues.......c.ccceverinne. R-286-288
Contemnor’s Case
Gina L. Colaluca Legal Argument.........cccvvmnvercrnernnscsenens R-289-312
(Attorney for Contemmor}
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Petitioner’s Case

Edward R. Jaquays Legal Argument......cccovceerievsireerenescernnnrnns R-312-320
(Attorney for Petitioner)

Respondent’s Case

Howard LeVine Legal Argument.......occooviiiiiieevonierececnns R-320-321
(Attorey for Respondent) :

Child’s Representative’s Case

Nany Donlon Legal Argument........ccoeeveriiniecvnervervensninresseenans R-321
(Child’s Representative)

Contemnor’s Reply

Gina L. Colaluca Legal Argument.....ccocecveeninecveereererennnnanes R-322-324
(Attorney for Contemnor)
General Discussion With the Court......coeouiriivirnricecrve st R-324-338
Comments from the Court and RUHDZ.....c.cvvvevcveierinr e R-339-340

Contemnor’s Case

Gina L. Colaluca Legal Argument.......ccovevrrenecrencnseresieresennns R-340-342
(Attorney for Contemnor)

Petitioner’s Case

Edward R. Jaquays Legal Argument.......cocoecvveecnenecreenenennnenne R-342-343
(Attorney for Petitioner)

Contemnor’s Response

Gina L. Colaluca Legal Argument.......c.ccocivvmnnncreninnnnenne R-343-345
(Attorney for Contemnor)

Petitioner’s Case

Edward R. Jaquays Legal Argument........ccovveeveeiveevrereeneerenenns R-345-349
{Attorney for Petitioner)

Contemnor’s Response

Gina L. Colaluca Legal ATgUment. .......o.vvevvenieensevesereensisanes R-349-351
(Attorney for Contemnor)

Petitipner’s Reply
Edward R. Jaquays Legal Argument......c.ccocvvcvrevecrncrnnnnnninens R-351-353
(Attorney for Petitioner)

General Questions from the Court and Ruling.....c..c.covivciiniivevccinennnnne R-353-373
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Report of Proceedings of 01/08/2015 Hearing.......oocccevvvervevvincnccrmnnnniinnnnenns R-375-437
General Discussion With the GOttt . s ee et eeeeeeesetereeeseeesessssssneenns R-377-379

Respondent’s Case
Howard LeVine
(Attorney for Respondent)

Petitioner’s Response
Edward R. Jaquays
(Attorney for Petitioner)

Child’s Representative’s Case
Nancy Donlon
(Counsel for Minor Children)

Respondent’s Response
Howard LeVine
(Attorney for Respondent)

Petitioner’s Response
Edward R. Jaquays
(Attorney for Petitioner)

Respondent’s Case
Dr. Andrew Goesel

Legal Argument.......ccccvvevveenrvereriicernnnnnnen R-386-388
Legal Argument..... e R-388-389
Legal Argument.......coccoenvvevcmricnncinninnens R-390-394
Legal Argument.....c.cooniivecenccrnnimneccnnne R-394-396

Direct Examination.....coooveeeceeevcireeneeeeeean R-397-403

Cross Examination........oeeeeeoeceisinsieenannns R-403-404

General Questions from the Court and Ruling......cocovcvviiirniecninncicnnene R-404-408

Contemnor’s Cage
Laura A. Holwell
(Attorney Contemnor)

Petitioner’s Response
Mark Ellis
(Attorney for Petitioner)

D Contemnor’s Response
Laura A. Holwell
(Attorney Contemnor)

Petitioner’s Reply
Mark Ellis
(Attorney for Petitioner)
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Legal Argument.......cocceinecrccnnninecnnnnes R-409-412
Legal Argument........cccoecrmeneninnnnennns R-412-414
Legal Argument.........oovivccrenreinnecncncnne R-414-422

Legal Argument.........ccooviemniivcriniinnincenn R-422

Al
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Contemnor’s Reply
Laura A. Holwell Legal Argument.........ccoeiniiirnnnininencenns R-422-424
(Attorney Contemnor)
General Discussion With The Cotlu. s seerieesessees e seesssessnserns R-424-434
Report of Proceedings of 01/16/2015 Hearing.................. e vveeeaeeeererrnenatarane R-438-501
General Discussion With the Court.......oiieeeciereeesceesreseeraeeesvreseeesreessenses R-440-443
Court’s Ruling on Motion t0 Reconsider......covverrriecieeceeneneesensinseroeniens R-443-447

Petitioner’s Case

Edward R. Jaquays Legal Argument......cccooinvnrrvcnnnienenscennenn R-447-449
(Attorney for Petitioner)

Contemnor’s Response

- Laura A. Holwell Legal Argument........ccovrvrvveeivnerernnnninns R-449-453
{(Attorney Contemnor)

Petitioner’s Reply

Edward R. Jaquays Legal Argument.......ccccoomeeenicreornreineneeienene R-453
(Attorney for Petitioner)

General Discussion With the ot . eeeeeeceriresre e s esetraeeeseessveeseeeessssseas R-454.457

Petitioner’s Response

Edward R. Jaquays Legal Argument......cccovevvvrrrnceeriernrcneriene R-458-459
(Attommey for Petitioner) '

Contemnor’s Response

Laura A. Holwell Legal Argument.........ccoovecvenveimncienninns R-459-460
(Attorney Contemnor)

Petitioner’s Reply

Edward R. Jaquays Legal Argument......occovvevcrevenniorcecneenns R-460-462
(Attorney for Petitioner)

i3 Contemnor’s Reply

Laura A. Holwell Legal Argument......... reebetest e e ase e rerans R-462-471
(Attomey Contemnor)

Court’s Ruling on Contempt and General DiSCUSSIOLL......vcccervemirinrerererisennn. R-471-499

A-4 g
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Report of Proceedings of 01/21/2015 Hearing........ccccovnmvvevcnniinnincinninne R-502-526

General Discussion with the Court Regarding Purge.......ceevceeivvenvrecnnnnenn, R-503-515

Contemnor’s Case

Laura A, Holwell Legal Argument.......oovvcncrniiinercrsinnne R-516-521
- (Attorney Contemnor)

Petitioner’s Response

Edward R. Jaquays Legal Argument........coovemmnvvcnicnnnccriniene, R-521-523
{(Attorney for Petitioner)
Court’s Ruling on Jurisdiction and General DiSCUSSION....ceuvevvrcerevrenresiirirens, R-523-525
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No. 122046

IN THE SUPREME COURT OF ILLINOIS

In re MARRIAGE of ) Appeal from the Appellate Court
) Case #3-15-0101
CHRISTINE GOESEL, ) Third Appellate District
Petitioner-Appellant, ) 2017 IL App (3d) 150101
)
and )
)
ANDREW GOESEL, ) Appeal from the Circuit Court of
Respondent, ) Will County, lllinois, Twelfth Judicial
) Circuit. Circuit No. 2013 D 107
) Judge Dinah Archambeault, presiding
(Laura A. Holwell, Contemnor-Appellee) )

NOTICE OF ELECTRONIC FILING

TO: Gina L. Colaluca Andrew Goesel
Attorney at Law 227 Laurel Hollow Drive
115 S. LaSalle Street, Suite 2600 Nokomis, FL. 34275-4014
Chicago, IL 60603

PLEASE TAKE NOTICE that on the 3%° day of JULY, 2017, there was electronically
filed with the Office of the Supreme Court of Illinois: BRIEF, ARGUMENT AND
APPENDIX FOR PETITIONER-APPELLANT

By: /s/ Mark Ellis
MARK ELLIS, Attorney for Petitioner-Appellant

EDWARD R. JAQUAYS

MARTIN RUDMAN

MARK ELLIS

THE LAW OFFICES OF EDWARD R. JAQUAYS

FREEDOM COURT BUILDING E-FILED

FIVE WEST JEFFERSON STREET, SUITE 200 7/18/2017 12:25 PM
JOLIET, ILLINOIS 60432 Carolyn Taft Grosboll

{815) 727-7600 — email: karawjaquayslawoffices.com SUPREME COURT CLERK

ARDC #01326627, #02417278; #6281341

SUBMITTED - 37973 - Mark Ellis - 7/18/2017 12:25 PM



122046

STATE OF ILLINOIS )
SS

R s

COUNTY OF WILL

PROOF OF SERVICE

The undersigned, being first duly sworn on oath, deposes and says that she served copies
of both this Notice and 3 copies of Appellant’s Brief, Argument and Appendix upon the named
individuals as indicated hereinbelow, via U.S. First Class mail, with proper postage prepaid, by
mailing said envelopes at or before the hour of 2:00 p.m. on this 3™ day of July, 2017.

TO:  Gina L. Colaluca Andrew Goesel
Attorney at Law 227 Laurel Hollow Drive
115 S. LaSalle Street, Suite 2600 Nokomis, FL.  34275-4014

Chicago, IL 60603
email: ginarcholwelllaw.com

/sf Mark Ellis

CERTIFICATE

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements set forth in this instrument are true and
correct.

/s/ Mark Ellis
MARK ELLIS, Attorney at Law

EDWARD R. JAQUAYS

MARTIN RUDMAN

MARK ELLIS

THE LAW OFFICES OF EDWARD R. JAQUAYS

FREEDOM COURT BUILDING

FIVE WEST JEFFERSON STREET, SUITE 200

JOLIET, TLLINOIS 60432

(815) 727-7600 — email: karar@jaquayslawoftices.com E-FILED

ARDC #01326627; #02417278; #6281341 7/18/2017 12:25 PM
Carolyn Taft Grosboll
SUPREME COURT CLERK
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