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NATURE OF THE CASE

Plaintiff, Gary L. Bogenberger, as special administrator of the estate of David R.
Bogenberger, deceased, filed a twelve-count fifth amended complaint against 51
defendants as a result of his son’s death following a fraternity pledge event known as
“Mom’s and Dad’s Night” at the Eta Nu Chapter of the Pi Kappa Alpha fraternity house
on the campus of Northern Illinois University. Defendants included the national fraternity
organization, its local chapter, seven officers of the local chapter, twenty fraternity
members, twenty-one nonmembers, and the landlord. Plaintiff alleged that David
Bogenberger, a fraternity pledge, was served and drank excessive amounts of alcohol,
became unconscious, was left on a bed by a fraternity member and later died. Coﬁnts [
and II of the fifth amendéd complaint were directed at the defendants, Pi Kappa Alpha
Corporation, Inc. and Pi Kappa International Fraternity, Inc.; counts III and IV were
directed at Eta Nu Chapter of Pi Kappa Alpha International Fraternity at Northern Illinois
University, Pi Kappa Alpha Corporation, Pi Kappa Alpha International Fraternity, and
seven officers or pledge board members; counts V and VI were directed at seven officers
and pledge board members individually; counts VII and VIII were directed at twenty
members of the fraternity; counts IX and X were directed at twenty-one non-member
women students who attended the fraternity event; and counts XI and XII were directed
at Pike Alum, LLC, the owner of the premises where the fraternity was located. All
claims were based on common law negligence and brought pursuant to the Wrongful
Death Act (740 ILCS 180-1 et seq. (West 2012)) qnd the Survival Act (735 ILCS 5/27-6

(West 2012)).



The trial court granted defendants’ section 2-615 motions to dismiss. The Illinois
Appellate Court, First Judicial District, First Division (2016 IL App (1st) 15028), affirmed
in part, reversed in part and remanded, holding, infer alia, that plaintiff stated a cause of
action for common law negligence against the twenty fraternity members and seven
fraternity officers based on conduct that allegedly violated the Hazing Act (720 ILCS
120/5 (West 2012) and that they also assumed a voluntary undertaking to care for
unconscious pledges, including decedent.

The question raised is on the pleadings.

ISSUES PRESENTED FOR REVIEW

Whether the trial court properly determined that the fifth amended complaint
failed to state a common cause of action for negligence based on a violation of the
criminal Hazing Act when a fraternity pledge died as a result of being served and
drinking excessive amounts of alcohol during a fraternity-organized pledge event.

Whether the trial court properly determined that the fifth amended complaint
failed to state a cause of action based on a voluntary undertaking to care for inebriated
pledges, which was supported only by blanket allegations made on information and belief
against as many as twenty-seven individual fraternity officer and member defendants.

STATEMENT OF JURISDICTION

Plaintiff appealed from the final order dismissing his action with prejudice
pursuant to [llinois Supreme Court Rules 301 (Ill. S. Ct. R.301) (eff. Feb. 1, 1994) and
303 (Il S. Ct. R.303) (eff. June 4, 2008). The trial court entered its amended

memorandum opinion and order on December 12, 2014, made nunc pro tunc to



December 11, 2014 (R.C3451-58). Plaintiff filed his notice of appeal within 30 days on
January 9, 2015 (R.C4101-02). The appellate court issued its opinion and judgment on
June 13, 2016. Defendants thereafter obtained an extension of time in which to file their
Rule 315 petition for leave to appeal which they timely filed on July 29, 2016.

STATUTE INVOLVED

120/5. Hazing

(a) A person commits hazing when he or she knowingly requires the
performance of any act by a student or other person in a school,
college, university, or other educational institution of this State, for
the purpose of induction or admission into any group, organization,
or soclety associated or connected with that institution, if:

(1) The act 1s not sanctioned or authorized by that educational
institution; and -

(2)  The act results in bodily harm to any person.

(bj Sentence. Hazing is a Class A misdemeanor, except that hazing
that results in death or great bodily harm is a Class 4 felony.

720 ILCS 120/5. Laws 1901, p. 145, § 5, added by P.A. 89-292, § 5, eff. Jan. 1, 1996.

STATEMENT OF FACTS

The Litigation

Pléintiff, Gary L. Bogenberger, as special administrator of the estate of David R,
Bogenberger, deceased, brought a wrongful death and survival action based on, infer alia,
a violation of the Hazing Act against numerous defendants, which, after successive
amendments, included the national fraternity organization, its local chapter, seven
officers of the local chapter,l twenty fraternity members, twenty-one women nonmembers,

and the landlord of the local fraternity house (R.C3030-93).
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Early in the litigation, plaintiff was given leave to issue subpoenas to the DeKalb
Police Department, the DeKalb County States Attorney’s Office and the Northern Illinois
Police Department, subject to a confidentiality order (R.C23, 41-43). The subpoenaed
police reports included summaries of forty-three statements from twenty-five fraternity
members, sixteen pledges and two of the nonmember women guests who attended the
event (R.C3151). In addition, the records produced included video/audio interviews of
active fratérnity members and rﬁost of the defendants named in the litigation (R.C3164).
Plaintiff also obtained, through discovery in a related case pending in the court of claims
against Northern Illinois University, compact discs containing over 400 pages of
additional documents and four CDs obtained from the university which include audio
recordings of related student conduct hearings (R.C3160, R.C3164). Plaintiff’s counsel
attached an affidavit to the fifth amended complaint attesting that the allegations of the
pleadings and especially those based “upon information and belief” were drawn from his
reading of various reports, recorded witness statements and media reports which he
believed were true (R.C3095).

Plaintift alleged in the fifth amended complaint that decedent, a fraternity pledge,
was served and drank excessive amounts of alcohol, became unconscious, was left on a
bed by a fraternity member and later died after participating in a fraternity pledge event
known as “Mom’s and Dad’s Night” at a fraternity house on the campus of Northern
Mlinois University (R.C3030-3095). According to the fifth amended complaint, “Mom’s
and Dad’s Night” was a common fraternity pledging activity of the Pi Kappa Alpha
organization and other fraternities throughout the country, and it was alleged, “on

information and belief,” that unknown local executive fraternity officers, members of the
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pledge board and fraternity members planned for one such event to be held at the local
fraternity house on November 1, 2012 (R.C3032-33). Further, the plan was alleged to
have inciuded telling and requiring the pledges to drink excessive (R.C3033) and
dangerous amounts of alcohol “to a point of insensate intoxication” (R.C3064). Pledges
were told that the purpose of the évent was for the pledges to learn who their Greek
Mothers and Fathers were and to encourage the development of mentoring relationships,
and that pledges were required to drink excessively as a mandatory prerequisite to active
membership in the fraternity (R.C3033-34). Fraternity members Wére directed to oBtain
vodka and contact sorority women to serve as “Greek Mothers’;‘ for the event (R.C3034),
On the night of the event, pledges went from room to room consuming vodka in response
to questions asked, and any expressing a reluctance to drink were called “pussies” and
“bitches” by the fraternity members and women who were participating in the event until
they assented (R.C3034-35). At the conclusion of the event, which lasted approximately
one and a half hours, each pledge had allegedly consumed approximately three-to-five
four ounce cups of vodka in each of seven rooms (R.C3036).

According to the allegations, the pledges were led to the basement whére they
were given customized t-shirts, paddles and buckets (decorated by the women
participants) and told the identity of their Greek parents (R.C3036). The pledges vomited
on themselves and each other, and before they lost consciousness, unknown fraternity
members placed the pledges in various designated places in the fraternity house
(R.C3036). After the pledges had become unconscious and were placed in the designated
areas, unspecified officers and fratemity. members occasionally checked on them,

including plaintiff’s decedent, and discussed whether to call an ambulance or obtain



medical attention, but deciined to do so and dissuaded others from doing so (R.C3036-
37). Plaintiff’s decedent, who had lost consciousness, was placed in a bed in his Greek
Father’s room by Gregory Petryka, an active member who tried to orient his head and
body so he would not choke on his own vomit (R.C3036). Contrary to Northern Illinois
University’s policies on parties where alcohol was served at fraternities and sororities, the
event had not been registered with the Student Involvement and Leadership Development
(R.C3037).

Counts I and II of the ﬁfth amended complaint were directed at defendants, Pi
Kappa Alpha Corporation, Inc. and Pi Kappa International Fraternity; Inc. (R.C3037-51),
counts Il and IV were directed at Eta Nu Chapter of Pi Kappa Alpha International
Fraternity at Northern [llinois University, Pi Kappa Alpha Corporation, Pi Kappa Alpha
International Fraternity, and seven officers or pledge board members (R.C3051-62);
counts V and VI were directed at seven officers and pledge board members individually
(R.C3062-70); counts VII and VIII were directed at twenty members of the fr;eltemity
(R.C3070-79); counts IX and X were directed at twenty-one nonmember women students
who attended the fraternity event (R.C3079-88); and counts XI and X1I were directed at
Pike Alum, LLC, the owneér of the premises where the ﬁ.'atemity was located (R.C3088-
94).

The Trial Court’s Memorandum Qpinion And Order

On December 11, 2014, the trial court granted defendants’ section 2-615 motions

to dismiss in a memorandum opinion and order (R.C3444-50).

YA copy of the trial court’s amended memorandum opinion and order, filed one day later
on December 12, 2014 and made nunc pro tunc to December 11, 2014, is included in the
appendix to this brief (A.1-8).



The trial court reviewed Illinois law before concluding that the existence of a
narrow exception to social host liability was questionable at best in light of Illinois
supreme court precedent (R.C3455). Even assuming that a cause of action could be stated
within the narrow exception, the trial court determined that the fourth and fifth amended
complaints were conclusory and failed to allege facts to establish that the fraternity
required intoxication as a prerequisite for membership in violation of the Hazing Act
(R.C3455). Plaintiff had alleged only that decedent believed that participation and
excessivel drinking were required for membership (R.C3455-56). Also lacking, according
to the trial court, were specific allegations of well-pleaded fact as to the plan by unknown
fraternity members requiring pledges to engage in dangerous and illegal activities as a
prerequisite of fraternity membership, voluntary undertaking, joint liability and conéerted
action (R.C3456). The trial court read the fifth amended complaint as deficient in not
identifying the individual defendants, fraternity officers, fraternity members and
nonmember women students who committed any acts, either indicative of taking control
over decedent or showing the concoction of a plan or scheme or illustrating how they
acted in concert pursuant to a scheme or plan (R.C3456). Even as to the one fraternity
member identified, Gregory Petryka, plaintiff did not allege any facts that showed that he
took affirmative action and control which put decedent in a worse position to support a
cause of action based on a voluntary undertaking (R.C3456-57). Finally, the trial court
concluded that plaintiff had pled no facts as to the landlord giving rise to a duty with
regard to the actions of its tenant, the local chapter of the fraternity, and that no claim had

been stated against it (R.C3457).



Because plaintiff had been unable to state a cause of action after five
opportunities to plead, and in light of the law against social host liability, the trial court
granted the motions to dismiss without giving plaintiff leave to replead (R.C3457-58).
Within 30 days, plaintiff appealed from the dismissal to the appellate court (R.C4101-
02).

The Appeliate Opinion

On June 13, 2016, the appellate court affirmed in part, reversed in part, and
remanded for further proceedings.

After setting forth the procedural history giving rise to the appeal, the appellate
court examined lllinois common law and legislation regarding alcohol-related liability. 9
1-15. The appeliate court acknowledged that under the common law rule no cause of
action lies in Illinois for injuries arising out of the sale or gift of alcohol, and that the
Dramshop Act imposes a form of no-fault liability on dramshops for selling or serving
intoxicating beverages to persons who subsequently injure third-parties. § 16. The
appellate court discussed relevant cases from this court regarding social .host liability (4
16-19) and quoted this court’s statement in Charles v. Seigfried, 165 I1l. 2d 482 (1995)
that the legislature had preempted the “entire field of alcohol-related liability through

passage and continued amendment of the Dramshop Act.” § 19.

The appellate court then turned its attention to Quinn v. Sigma Rho Chapter of
Beta Thet_a Pi Fraternity, 155 11l. App. 3d 231 (4th Dist. 1987) and Haben v. Anderson,
232 111 App. 3d 260 (3d Dist. 1992) (9 21-25), which recognized a common law cause
of action, before concluding that a fraternity or a similar organization that requires a

person to drink excessively for membership is not acting as a social host. 7 26. The



appellate court read Charles and Wakulich v. Mraz, 203 11l. 2d 223 (2003) as involving
only social host liability, that this court had not defined exactly what it meant by social
host liability, and that Quinn and Haben remained good law. 49 30-32.

‘Having held that a common law negligence action existed, the appellate court
next determined that plaintiff stated a cause of action for negligence against the lqcal
fraternity officers and active members based on conduct that allegedly violated the
Hazing Act, and that they had also assumed a voluntary undertaking to care for
unconscious pledges. Y{ 36-40. The court further held that plaintiff stated a cause of
action against the local fraternity when plaintiff alleged that the Qfﬁcers and pledge board
members were acting within their authority in planning the event. § 40. However, the
appelldte court Held that plaintiff had failed to state causes of action against two of the
corporate ide:’fendants, PKA Corp. and PKA Intemational ({f 41-47), the women
nonmembe::rs (] 48), and the local fraternity’s landlord. § 50. The appellate court affirmed
in part, reversed in part, and remanded for further proceedings. § 51.

ARGUMENT

Introduction: Standard of Review

A motion to dismiss, pursuant to section 2-615 of the Code of Civil Procedure
(735 ILCS 5/2-615 (West 2012)), challenges the legal sufficiency of a complaint based
on defects -apparent on its face. Bell v. Hutsell, 2011 IL 110724, § 9. Dismissal under
section 2-615 is proper where the allegations of the complaint, when viewed in the light
. most favorable to the plaintiff, are insufficient to state a cause of action upon which relief
can be granted. Borowiec v. Gateway 2000, Inc., 209 1li. 2d 376, 382 (2004). In ruling on

a section 2-615 motion, the court is to construe the pleadings strictly against the pleader



and disregard conclusions of law or fact unsupported by specific factual allegations, and a
pleading that merely paraphrases the law as though to say that the case will meet the legal
requirements is insufficient. Doe v. Calumet City, 161 Ill. 2d 374, 385 (1994); Knox
College v. Celotex Corp., 88 IIl. 2d 407, 424 (1981). Although the allegations in the
complaint are to be mterpreted in the light most favorable to the plaintiff, liberal
construction cannot cure factual deficiencies. Vincent v. Williams, 279 Ill. App. 3d 1, 5
{1st Dist. 1996).

Review of a decision on a section 2-615 motion challenging the sufficiency of the
pleadings is de novo. Bell, 2011 IL 110724, q 9. Under a de nove standard, the court
reviews the judgment, not the reasoning, of the trial éoun, and the reviewing court may
affirm on any grounds appearing in the record regardless of whether the trial court relied
on those érounds or whether the trial court’s reasoning was correct. Leonardi v. Loyola
University of Chicago, 168 111. 2d 83, 97 (1995).

The appellate court’s recognition of a common law negligence action for injuries
resulting from the overconsumption of alcoholic beverages is contrary to this court’s
repeated pronounceménts. For well over a century, this court has stated that Illinois has
no common law cause of action for injuries arising out of the consumption of alcoholic
beverages; that the General Assembly has preempted the entire field of alcohol-related
liability; and that any change in the law expanding alcohol-related liability should be
made by the General Assembly or not at all. With its superior ability to determine public
policy, the legislature has created a private action only under the Illinois Liquor Control
Act of 1934 or against those persons at least 18 years of age who willfully supply alcohol

to a minor under the Drug and Alcohol Impaired Minor Responsibility Act. The fact that

10



the legislature has preempted the entire field and created only criminal liability for

plaintiff’s alleged hazing injury bars recognition of a common iaw cause of action in

favor of persons 18 years or older, including plaintiff’s decedent, for injuries caused by
overconsumptiori of alcohol during hazing activities. Nor can a cause of action be implied
under the Hazing Act when violations'resulting in serious bodily harm or death are Class

4 felonies and an implied civil action is unnecéssary to enforcement of the Act,

Finally, plaintiff did not state a cause of action based on a voluntary undertaking.
De_spite access to huﬁdreds of pages of records subpoenaed from the local police and
Northern Illinois University, after ample opportunity, the plaintiff failed to set forth well-
pled allegations of specific affirmative acts of substantial performance undertaicen by any
individual defendant to support a claim that as many as twenty-seven fraternity members
somehow collectively took complete and exclusive control of plaintiff’s decedent. As
further demonstrated below, the appellate court should be reversed and the trial court
affirmed as to the dismissal of counts V-VIII of the fifth amended complaint.

L. THE APPELLATE COURT ERRED IN RECOGNIZING A COMMON
LAW CAUSE OF ACTION IMPOSING ALCOHOL-RELATED CIVIL
LIABILITY CONTRARY TO THIS COURT’S REPEATED
PRONOUNCEMENTS THAT THE LEGISLATURE HAS PREEMPTED
THE ENTIRE FIELD
At issue on appeal is whether Illinois recognizes a common law negligence action

in favor of an intoxicated 19-year old college student against defendants who supplied the

alcohol or participated in an alleged alcohol-related hé.zing event at a college fraternity.

The clear and unequivocal answer from this court—-without a single exception—

has been to prohibit any common law action regardless of whether the intoxicated person

is an adult, under age or a minor. Not only has this court declined all invitations to
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recognize é new cause of action, this court has gone one step further and emphatically
declared that the legislature has preempted the entire field of alcohol-related liability and
that any change to liability should come from the legislature—or not at all.

A, This Court’s Case Law To Date And The Applicable Illinois

Civil Statutes Do Not Impose Alcohoel-Related Liability Under
The Facts Alleged In The Fifth Amended Complaint

Twice in the past twenty years this court has rejected invitations to create a
common law action against those hosts who served alcohol to minors.

In ICharles v. Seigfried, 165 1ll. 2d 482 (1995), the estate of a minor who was
killed in an accident which took place after the minor drove away from a party while
drunk brought éuit against his social host who had supplied the alcohol. In a second
action, a passenger who was riding with an intoxicated underage driver brought suit
against the host of the gathering who had provided the alcohol. In consolidated appeals,
this court was asked to recognize a new cause of ac_tion “against social hosts for serving
alcoholic beverages to minors who are subsequently injured.” 165 Ill. 2d at 483. This
court declined the ir‘witation to recognize “any form of social host liability.” /d. It noted
that “[t]he historic common law rule, adhered to in [Illinois], is tha_it there is no common
law cause 'of action against any provider of alcoholic beverages for injuries arising out of
the sale or gift of such beverages.” /d. at 486 (emphasis in the original). After reviewing
more than:a century of case law, this court was able to conclude with confidence that:

...few rules of law are as clear as that no liability for the sale or gift of

alcoholic beverages exists in Illinois outside of the Dramshop Act. Our

appellate court has generally adhered to this fundamental rule and has
declined to create a new cause of action, regardless of whether the case
involved adults, underage persons, or minors; liquor vendors or social

hosts.

Id. at 490 (internal citations omitted). This court grounded its refusal to recognize social
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host liability on “Illinois’ long history of legislative preemption of all alcohol-related
liability [which] makes it especially appropriate for us to defer to the legislature....” /d. at
496. In conclusion, this court “decline[d]to create any form of social host liability. The
question of whether, and to what extent, social host liability should be imposed in Illinois
is better answered by the legislature.” Id. at 504,

Eight years later in Wakulich v. Mraz, 203 1l11. 2d 223 (2003), this court was asked
to reconsider the refusal to recognize adult social host liability and overturn Charles. 203
I11. 2d at 225-26. There, plaintiff, who was the mother of a sixteen-year old, brought suit
against her daughtér’s social hosts and their hosts’ father for negligently supplying
alcohol to her daughter, which led to her unconsciousness and death. /d. This court began
its analysis by defining “adult social hosts” as “persons 18 years of age and older who
knowingly serve alcohol to a minor.” Id. at 230. In once more rejecting social host
liability, this court observed that in Illinois:

...the common law recognized no cause of action for injuries arising out

of the sale or gift of alcoholic beverages. The legislature’s adoption of the

Dramshop Act (now codified as section 621 of the Liquor Control Act of

1934) (235 ILCS 5/6~21 (West 2000)) created a limited and exclusive

statutory cause of action by imposing a form of no-fault liability upon

dramshops for selling or giving intoxicating liquors to persons who

subsequently injure third parties [citation omitted]. Through its passage

and continual amendment of the Dramshop Act, the General Assembly has

preempted the entire field of alcohol-related liability. [citation omitted.]
Id. at 231 (citing Charles, 165 Ill. 2d at 491) (emphasis added). In Wakulich, this court
examined the extent to which the General Assembly had created civil liability. /d. at 236.
As of 2003, when Wakulich was decided, the General Assembly imposed liability on only

two classes of defendants: (1) dramshop owners, and (2) persons 21 years of age or older

who pay for a hotel or motel room knowing that the room will be used by underage
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persons for the unlawful consumption of alcohol (235 ILCS 5/6-21(a)). /d. This court
noted that the statutory liability of these defendants was limited and extended only to
third-parties—and not, as in this case, to the intoxicated person. Id. Otherwise, the
General Assembly elected to treat the possession and consumption of alcohol by persons
under the legal drinking age as a crime. /d.

After Wakulich, the General Assembly in 2004 enacted the Drug and Alcohol
Inipaired Minor Responsibility Act (740 ILCS 58/1 ef seq. (West 2012)), which creates a
cause of action when a person at least 18 years of age “willfully supplies™ alcohol or

illegal drugs to persons under 18 who injure themselves or a third-party.> Notably,

2 Section 5 of the Act provides:

§ 5. Responsibility of person who supplies alcoholic liquor or illegal drugs
to a person under 18§ years of age.

() Any person at least 18 years of age who willfully supplies alcoholic
liquor or illegal drugs to a person under 18 years of age and causes the
impairment of such person shall be liable for death or injuries to persons
or property caused by the impairment of such person.

(b) A person, or the surviving spouse and next of kin of any person, who is
injured, in person or property, by an impaired person under the age of 18,
and a person under age 18 who is injured in person or property by an
impairment that was caused by alcoholic liquor or illegal drugs that were
willfully supplied by a person over 18 years of age, has a right of action in
his or her own name, jointly and severally, for damages (including
reasonable attorney’s fees and expenses) against any person:

(i) who, by willfully selling, giving, or delivering alcoholic liquor or
illegal drugs, causes or contributes to the impairment of the person
under the age of 18; or

(i1) who, by willfully permitting consumption of alcoholic liquor or

- illegal drugs on non-residential premises owned or controlled by the
person over the age of 18, causes or contributes to the impairment of
the person under the age of 18.

740 ILCS 58/5 (West 2012).
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plaintiff here did not attempt to plead a cause of action under the Act as decedent was 19
years of age when he made the decision to drink excessively during the fraternity pledge
event. As he was IZIOt a minor, he was not a member of the class for whose protection the
General Assembly enacted the law,

This court has emphasized that the legisiature has the “superior ability” to
investigate and balance the many competing societal, economic and policy considerations
in determining public and social policy. Wakulich, 203 111. 2d at 232 (citing Charles, 165
Il 2d. at 493-94); see also Blumenthal v. Brewer, 2016 IL 118781, § 77 (noting that the
legislature is “far better suited” to declare public policy in the area of domestic relations);
Coleman v. East Joliet Fire Protection Dist., 2016 1. 117952, § 59 (noting that
determination of public policy is primarily a legislative function). As evidenced by its
post-Wakulich codification of a cause of action in the Drug and Alcohol Impaired Minor
Responsibility Act, the legislature knows how to enact statutes creating alcohol-related
liability when it believes that public policy so requires. As it stands today, however, the
General Assembly has determined as a matter of public policy that civil lability for
alcohol-related- injuries is eﬁplicitly limited to only three categories of defendants. The
individual defendants, who are 18- to 21-year old members and officers of a college
fraternity, do not fall into any of these three categories—they were not profiting liquor
vendors, adults who paid for accommodations for the purpose of facilitating underage
drinking and they were not persons who “willfully” supplied alcohol to a person younger
than 18 years of age. No recovery was possible under these statutes. Plaintiff has never

argued otherwise.
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B. The Legislature Has Determined That The Hazing Act Is
Effective To Punish Serious Violations As Class 4 Felonies
Without Providing Civil Remedies

The appellate court followed Quinn and Haben, two pre-Charles decisions which
recogmzed a common law action as an exception to the rule against social host liability.
€4 21-26. In his answer to the petition for leave to appeal, plaintiff argued that if an action
in favor of the intoxicated person is not implied under the Hazing Act, then excessive
drinking as a form of hazing will be “allowed” to coﬁtinue, contrary to the legislature’s
intent (at 5). Nothing could be further from the truth.

Rafher than impose civil tort liability, the General Assembly has treated college
hazing as a crime for more than a century. The Hazing Act was originally enacted in
1901 and made it a crime when one engaged in the practice of hazing and any one
sustains “injury to his person.” Hazing was defined to mean, in relevant part, a “pastime
or amusement...for the purpose of holding up any student, scholar or individual to

!!3

ridicule for the pastime of others.” The Act faced constitutional challenge when invoked

3 The full text of the hazing statute at the time Quinn and Habern were decided read as
follows: |

Whoever shall engage in the practice of hazing in this state, whereby any
one sustains an injury to his person therefrom shall be guilty of a Class B
Misdemeanor.

[ll. Rev. Stat. 1989, ch. 144, par. 221.

The term ‘hazing’ in this act shall be construed to mean any pastime or
amusement, engaged in by students or other people in schools, academies,
colleges, universities, or other educational institutions of this state, or by
people connected with any of the public institutions of this state, whereby
such pastime or amusement is had for the purpose of holding up any
student or individual to ridicule for the pastime of others.

[1l. Rev. Stat. 1989, ch. 144, par 222.
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to prosecute individuals involved in hazing (People v. Anderson, 148 1Il. 2d 15 (_1992)
(holding statute was not unconstitutionally vague)) and in 1995 the legislature passed the
current statute, 720 [LCS 120/5, effective January 1, 1996. The Hazing Act now provides
that a person commits “hazing” when he or she “knowingly requires™ the performance of
an act by a student or other person in a school, college, univers;ity or other educational
institution for the‘ purpose of induction or admission into any group, organization or
soclety if the act is not sanctioned by the institution and the act results in bodily harm to
* any person. 720 ILCS 120/5 (West 1996)."

The legislative history reflects that the purpose of the amendment was, according
to the bill’s sponsor, to “clean up” the definition of hazing and “enhance” the penalty
when death or great bodily harm resulted. 89th Ill. Gen. Assem., House Proceedings,
March 21, 1995, at 124-25 (statements of Representative Cross). Significantly, while the
punishment for hazing which resulted in serious bodily harm or death was made a Class 4
felony, the legislative history behind the Act does not refer to Quinn or Haben, discuss
possible civil tort liability or‘damages, or suggest in any other way that the legislature
intended civil tort liability for college students who allegedly commit hazing (alcohol-
related or otherwise) would be grafted onto the Act. /d. at 124-42.

This court handed down its decision in Charles holding that the legislature had |
preempted the entire field of alcohol-related liability on March 30, 1995. If the General
Assembly believed that it was desirable to create a cause of action when an alcohol-
related act of hazing resulted in injury or death, it could have easily amended the Hazirig

Act or passed separate legislation to create a cause of action. In this manner the General

% The statute has since been re-codified, effective January 1, 2013, at 720 ILCS 5/12C-50.
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Assembly could have defined the parameters of civil liability as it did in the Liquor
Control Act and as 1t later did in the Drug and Alcohol Impaired Minor Responsibility
Act. Instead, the legislature regards hazing as a crime. As the appellate court noted in this
case, a subset of the officers and members faced criminal charges (] 40), but the
legislature has not created a private right of action in the Hazing Act against these
individuals—much less against other fraternity members who were nof criminally
charged. |

As a result of the 1995 amendments, the Hazing Act punishes violations as a
Class 4 felony when death or serious bodily harm results. A Class 4 felony is punishable
by a sentence of not less than one year and not more than three years imprisonment as
well as byI the imposition of fines and orders of restitution. 730 ILCS 5/5.4.5-45(a), (e),
(f) (West 2012). In amending the Act in 1995, the General Assembly was entitled to
conclude that public policy was better served by treating hazing as a criminal offense
punishable by imprisonment, fines and restitution than by creating a cause of action for
injury to the intoxicated person. >

The fact that the General Assembly has enhanced criminal liability for hazing
injuries after Quinn and Haben and created an explicit cause of action for injuries related
to drinking by a minor or an underage person in only two circumstances distinct from

hazing indicates that the General Assembly did not intend for courts to create a common

> Today, nine states in addition to Illinois classify hazing punishable as a felony in certain
circumstances. See, Cal. Penal Code § 245.6 (West Supp. 2014); Fla. Stat. Ann. §§
1006.63, 1006.135 (West 2013); Ind. Code Ann. § 35-42-2.5 (West 2014); Mich. Code
Ann., Crim. Law § 750.411t (West Supp. 2012); Mo. Ann. Stat. §§578-.360-.365 (West
2011); N.J. Stat. Ann. §§ 2C:40-3-50-5 (West 2005); Tex. Educ. Code Ann. §§ 37.151-
157, 51.936 (West 2012); Utah Code Ann. § 76.5-107.5 (West Supp. 2013);, Wis. Stat.
Ann. § 948.51 (West 2005).
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law action in favor of persons, including plaintiff’s decedent, for alcohol-related injuries
taking place during hazing activities. A strict construction is especially appropriate here
as the Hazing Act is penal in nature. Schuliz v. Performance Lighting, Inc., 2013 1L
115738, 9 12.

Here, the appellate court cited the Quinn court’s statement that violation of the
Hazing Act, or any statute designed for the protection of human life, is prima facie
evidence of negligence. ¥ 24 (citing Quinn, 155 Ill. App. 3d at 237-38). However,
reviewing courts have refused all attempts to use violations of statutes as a basis for
imposing alcohol-related civil liability. See, e.g., Wakufich, 203 Il 2d at 239-40
(rejecting plaintiff®s argument that a minor’s consumption of alcohol violated statute
which made 1t a Class A misdemeanor to contribute to the delinquency of a minor);
Charles, 165 111. 2d at 489 (noting that this court has rejected theories of liability based
on “certain prohibited sales and activities within the Liquor Control Act of 1934™); Doe
v. Psi Upsilon International, 2011 1L App (1st) 110306 (declining to recognize a cause of
action for negligence against a fraternity which allegedly served alcohol to an underage
college freshman resulting in her intoxication and subsequent rape elsewhere on theory
that its assistance violated Gender Violence Act). The appellate deciston in this case
conflicts with this court’s longstanding deference to the legislature’s acknowledged\
competence and superior ability to determine and express public policy in the “entire
field of alcohol-related liability” (emphasis added).

Nor can a private right of action be fairly implied in the Hazing Act. A private

right of action will be implied only where there is a clear need to uphold and implement

the public policy of the statute by providing an adequate remedy for its violation. Abbasi
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v. Paraskevoulakos, 187 Ill. 2d 386, 393 (1999) (citing Sawyer Realty Group, Inc. v.
Jarvis Corp., 89 I1l. 2d 379, 391 (1982)). A private right of action is implied if: (1)
plaintiff is a member of the class for whose benefit the statute was enacted; (2) plaintiff’s
injury is one the statute was designed to prevent; (3) a private right of action is consistent
with the underlying purpose of the statute; and (4) implying a private right of action is
necessary to provide an adequate remedy for violations of the statute. 187 Ill. 2d at 393.
The fourth factor is the most important limitation on the power of a court to imply a
cause of action because a cause of action may be implied “only in cases where the statute
would be ineffective aé a practical matter, unless such an action were implied.” Fisher v.
Lexington Health Care, Inc., 188 1ll. 2d 455, 464 (1999) (citing Abbasi, 187 Ill. 2d at
393) (emphasis added).

Given the 1995 amendments, it is unnecessary to imply a private right of action in
the Hazing Act when the enhanced criminal penalties were adequate deterrents for any
violation. The only conclusion that can be fairly drawn from the legislative history of the
Hazing Act is that the legislature believes that violations of the Act should be treated as
crimes. The legislature’s purpose in amending the Hazing Act was fulfilled by the
criminal prosecutions of fraternity members after decedent’s death.

Collegiate hazing is far from a new issue and has been the subject of legislation
for well more than a century. New York enacted the first state hazing law in 1894 (1894
N.Y. Léws 482-483), preceding the enactment of the Hazing Act by the Illinois
legislature in 1901. The 1901 version of the Hazing Act was more specific than the New
York statute, requiring that the victim of the alleged hazing “sustain an injury to his

person” in order to constitute a violation, in addition to defining the concept of “hazing.”
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[1l. Rev. Stat. 1901, ch. 38, pars. 534-535. The Illinois legislature adjusted what the New
York legislature had crafted seven years prior, demonstrating its capability and intent to
provide limitations and parameters for the punishment of hazing. Had the legislature
intended to provide for an accompanying civil remedy, it could have easily done so either
in 1901, or in any amendment to the statute thereafter, including the 1995 amendment.
By the time of the 1995 amendment, hazing statutes of other states that were then in place
demonstrated a clear intent to allow for a cause of action by: (1) expressly creating one
{Ohio); (2) stating that the statute did not preclude a civil action or penalty (Connecticut,
Maine); or (3) granting immunity from civil liability that might otherwise be imposed to
those reporting hazing and cooperating with its prosecution (Texas, Indiana).® Illinois
chose none of these options in 1995 or thereafter.
C. | This Court’s Precedents Do Not Permit The Recognition Of An
Exception For Alcohol-Related Injuries That Result From
Hazing Activities
The appellate court followed Quinn and Haben and distinguished Charles and

Wakulich from this case based on the reasoning that this court’s decisions were limited to

“social host” liability and that a fraternity is not acting as a social host when it serves

% Ohio Rev. Code Ann. § 2307.44 (West 1995) (“Any person who is subjected to hazing,
as defined in division (A) of section 2903.31 of the Revised Code, may commence a civil
action for injury or damages,* * * *”); Conn. Gen. Stat. §53-23a(e) (West 1995) (“This
section shall not in any manner limit or exclude prosecution or punishment for any crime
or any civil remedy™); Me. Rev. Stat. Ann. tit. 20-a, § 10004(3) (*These penalties shall
be in addition to any other civil or criminal penalty to which the violator or organization
may be subject”); Tex. Education Code Ann. § 37.155 (West 1995) (“Any person
reporting a specific hazing incident * * * is immune from civil or criminal lhability that
might otherwise be incurred * * * **); Ind. Code § 35-42-2-2(e) (West 1995) (“A person
* * * who (1) makes a report of hazing in good faith [or] (2) participates in good faith in a
judicial proceeding resulting from a report of hazing; * * * is not liable for civil damages
or criminal penalties that might otherwise be imposed because of the report or
participation™).
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alcohol to someone who must drink to the point of intoxication to join. § 26. However,
this court’s statements in Charles, 165 Ill. 2d at 491—that “[l]egislative preemption in
the field of alcohol-related liability extends to social hosts who provide alcoholic
beverages to another person” (emphasis added) and in Wakulich, 203 Ill. 2d at 231, that
“the enrire‘; field of alcohol-related liability” (emphasis added) has been preempted—
makes clear that legislative preemption is complete and adm'}ts no exception for those
persons (at least those 18 years old) who choose to drink to join a fraternity or similar
organization as was alleged in Quinn and Haben. Legislative preemption of “the entire
field of alcohol-related liability” includes the common law liability recognized by the
appellate court in this case and in Quinn and Haben because excessive drinking of
alcohol (asa requirement of membership) is an essential element of the claim.

The rationale behind the common law rule, as the appellate court écknowledged
(Y 16), is that it is the drinking that proximately causes the injury, and that for reasons of
public policy, the providing of alcohol is considered too remote to proximately cause the
injury. Charles, 165 Il1. 2d at 486. This is as true for a fraternity or a similar organization
providing the alcohol as it is for any other social host—i.e., broadly defined as anyone
who knowingly serves alcohol regardless of the drinker’s age. Wakulich, 203 Ill. 2d at
230. Legislative preemption of the “entire field of alcohol-related liability” includes
every social setting in which drinking can occur and leaves no room for judicial
recognition of a common law acﬁon if it is against only a college student in a {raternity or
similar organization which supplies the alcohol.

In his answer to the petition for leave to appeal, plaintiff relies on the rule that

where the legislature chooses not to amend the statute to reverse a judicial construction, it
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is presumed that the legislature has acquiesced in the court’s statement of legislative
intent (at 4-5, citing Wakulich, 203 Ill. 2d at 233). Plaintiff”s‘argument is that the
legislature did not amend the Hazing Act to exclude alcohol-related hazing after Quinn
and Haben but amended it only to enhance the punishment if the hazing causes serious
injury or death (at 5). Plaintiff’s reliance on the presumption is misplaced here for at least
three reasons.

First, the legislature may have assumed, as did the trial court below and the
appellate court in Wakulich v. Mraz, 322 Tll. App. 3d 768, 773 (lst Dist. 2001), that
Quinn and Haben did not survive this court’s decisions in Charles and Wakulich. There
would have been no reason for the General Assembly to amend the Act and exclude
expressly what was never included in the first place. Second, there is no reason to apply
the presumption of legislative acquiescence where the particular judicial construction at
issue comes from the intermediate appellate court rather than from this court—which is
the final arbiter of what a statute means. Hampton v. Metropolitan Water Reclamation
Dist., 2016 1L 119861, 9 9. Third, the presumption does not apply to the appellate court’s
creation of a new cause of action because “it is the province of our supreme court and/or
the General Assembly, not the appellate court, to create new causes of action.” Wofford v.
Tracy, 2015 IL App (2d) 141220, 41 (quoting Emery v. Northeast Illinois Regional
Commuter R.R. Corp., 377 1ll. App. 3d 1013, 1029 (1st Dist. 2007)). By enacting the
1995 amendments, the legislature did not acquiesce in the recognition of a common law
cause of action adopted in Quinn and Haben, but instead clarified the statutory language
and énhanced the punishment when serious harm or death resulted. The appellate court

did not rely on a presumption of legislative acquiescence for its decision here and neither
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should this court.
D. A Common Law Action Would Result In Unlimited Liability
For Those Wheo Are Not Liquor Vendors Unlike The Liability
Capped By The Liquor Control Act
In Charles, this court noted that to recognize a common law action for serving
drinks in the home would result in liability that goes well beyond the limited liability the
legislature created for liquor vendors in the Liquor Control Act. 165 Ill. 2d at 494-95.
This court in Charles found it “incomprehensible” that a social host who is not a liquor
vendor should be exposed to greater liability than “the profiting liquor vendor” (id. at
495). Yet this is precisely the result that the appellaie court reached here and in Qitinn
and Haben. |
The Illincis Liquor Control Act (235 ILCS 5/6-21(a) (West 2015)), which
explicitly creates statutory causes of action against liquor vendors and those persons at
least 21 years of age who pay for accommodations to facilitate underage drinking, cﬁps
the liability limits for causes of action brought under the Act in accordance with the
consumer price index (CPI-U) during the preceding twelve-month calendar year.’
Liability under the Act is further limited to injuries sustained by third-parties, as this
court has noted, as opposed to injuries to intoxicated persons. Wakulich, 203 Ill. 2d at

236. The Drug and Alcohol Impaired Minor Responsibility Act limits recovery to those

7 Based on previous determinations, the Illinois Liquor Control Commission adjusted
2015 liability limits for causes of action involving persons injured or killed on or after
January 20, 2015, so that judgment or recovery is capped at $65,511.59 for each person
incurring damages to the person or property and $80,070.21 for either loss of means of
support or loss of society resulting from death or imjury of any person.
https://www.illinois.gov./ilcc/News/Pages/2015-Dram-Shop-Liaiblity (site last visited
December 1, 2016).
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persons who are younger than 18 years of age. Neither the Liquor Control Act nor Drug
and Alcohol Impaired Minor Responsibility Act makes any provision for recovery by
persons 18 years of age and older who are injured by their own intoxication. It would
mark an unwarranted departure from principles of judicial restraint to create open-ended
liability against college students when this court has long deferred to the legislature’s
determination of public policy—which has not created a cause of action in favor of
intoxicated persons who are at least 18 years of age or civil remedies in the Hazing Act.
II. THE APPELLATE COURT UNDULY EXPANDED THE VOLUNTARY

UNDERTAKING DOCTRINE BY APPLYING IT TO AS MANY AS

TWENTY-SEVEN INDIVIDUAL FRATERNITY MEMBERS

SUPPORTED ONLY BY BLANKET ALLEGATIONS THAT WERE

BASED ON INFORMATION AND BELIEF

The appellate court further held that plaintiff stated a cause of action against
twenty-seven individual defendants (fraternity members and officers) based on a
voluntary undertaking to care for the inebriated pledges. § 38-39.

This court has emphasized that a detbndant’s liability under the voluntary
undertaking doctrine must be independent of the defendant’s status as social host. Bell,
2011 IL 110724, 9 17 (“Indeed, it is irrelevant for purposes of plaintiff’s voluntary

undertaking counts™). Although the duty of care is limited to the extent of the

undertaking (§ 39), the appellate court did not acknowledge that “[t]he theory 1s narrowly

construed.” Bell, 2011 IL 110724, at  12.

In order to plead a voluntary undertaking claim, plaintiff had to set forth specific
facts that showed that defendants took substantial steps in performing their undertaking.
Id. at  26. Here, each of plaintiff’s complaints, including the fifth and last, was devoid of

allegations of specific affirmative acts of substantial performance undertaken by any
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individual defendant to support a claim that twenty-seven fraternity member defendants
somehow collectively took complete and exclusive control of decedent while he was
helpless. An allegation made on information and belief, as many of plaintiff’s allegations
were, 18 not equivalent to an allegation of relevant fact. Patrick Engineering, Inc. v. City
of Naperville, 2012 IL 113148, § 40.

The trial court did not force plaintiff to plead in a vacuum. Despite access to
thousands of pages of discovery, including statements from most fraternity members and
officers, tﬁe criminal investigation conducted by the local police and the Northern [llinois
University disciplinary proceedings, plaintiff never alleged specific facts against the
individual fraternity officers and members to support a cause of action. Blanket
allegations that unidentified fraternity officers and members discussed whether to seek
medical assistance for intoxicated pledges (but not decedent specifically) but decided not
to do so or checked on some pledges (but not decedent specifically) during the night were
insufficient to support a voluntary undertaking. Jackson v. Michael Reese Hospital, 294
IL. App. 3d 1, 11 (1st Dist. 1997) (plaintiff required to plead speciﬁc facts describing the
afﬁrmativé: conduct to show defendant’s assumption of a duty) (citing Nelson v. Union
Rope Co., 31 111. 2d 69, 74 (1964)).

Allegations thét the fraternity president, Alexander Jandick, had a breathalyzer
(without claiming that he actually used it), or that a fraternity member, Gregory Petyka,
placed decedent in bed in his fraternity room and attempted to elevate his head so he
would not choke on his own vomit, fell short of substantial performance of an affirmative
undertaking by twenty-seven fraternity members. Notably, while alleging that decedent

was positioned in an attempt to avoid aspiration, plaintiff was careful not to allege that
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the death was actually.caused by aspiration; instead, the allegation was that his blood
alcohol level reached .43 mg/dl (R.C3043). Simply put, there were no allegations of
well-pled facts showing that twenty-seven fraternity members actively assumed complete
and exclusilve control over decedent and caused his death after he became intoxicated.
What can be éleaned from the fifth amended complaint is that plaintiff intended to foist
tort liability for a voluntary undertaking on any fraternity member who attended the
event at some point in the evening or who was in communication with anyone who did.

The imposition of a legal duty under the voluntary undertaking theory is premised
on the requirement that defendants’ conduct “increased the risk of harm” to the person in
the helpless situation. Wakulich, 203 Ill. 2d at 244, It is not sufficient to allege that
defendants as social hosts for the event at the fraternity house collectively anticipated
that pledges would find themselves in a helpless inebriated condition and then
collectively assumed an open-ended duty to take affirmative steps to come to their aid.
The appellate court unduly expanded the voluntary undertaking doctrine under Wakulich
by holding that as many as twenty-seven individual defendants could be liable for not
seeking medical care or calling 911 based on conclusory blanket allegations made on
information and belief.

CONCLUSION

For all of the foregoing reasons, defendants-appellants respectfully request that
this court reverse the opinion and judgment of the Illinois Appellate Court, First Judicial
District, First Division, and affirm the tnal court’s memorandum opinion and order

dismissing plaintiff’s action with prejudice.
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JUSTICE HARRIS delivered the judgment of the court, with opinion.

Presiding Justice Cunningham concurred in the judgment and opinion.

Justice Connors specially concurred. '

OPINION

91 Plaintiff, Gary L. Bogenberger as special administrator of the estate of David
Bogenberger, appeals the order of the circuit court granting a motion to dismiss.pursuant to
section 2-615 of the Code of Civil Procedure (735 ILCS 5)2-615 {West (2012)) in favor of
defendants Pi Kappa Alpha Corporation, Inc., e al, on plaintiff's negligence complaint. On
appeal, plaintiff contends the court erred in dismissing his complaint becanse (1) it stated a cause

of action where the facts alleged that David's death resulted from his required participation in 2

fraternity event and actions that violated the Criminal Code of 2012 (Hazing Act) (720 ILCS

5/12C-50 {West 2012)); (2)-it stated a cause of action showingthat defendantswoltntarily -

undertook the duty to care for intoxicated pledges; (3) it stated a cause of action as to the

nonrmember partictpants because they were recruited by the fratemity to participate in the hazing;
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and (4) it stated a cause of action as to the landlord of the premises because the landlord was
aware of the hazing activity, For the following reasons, we reverse the dismissal as to
defendants Eta Nu Chapter of Pi Kappa Alpha International Fratemity at Northern 1llinois, the
named executive officers and pledge board members of the Eta Nu Chapter of Pi Kappa Alpha,
and named active fraternity members. However, we affirm the dismissal as to Pi Kappa Alpha
Corporation, Iﬁc. {(PKA Corp.), Pi Kappa Alpha Inltemational Fraternity (PKA International), the
nonmember defendants, and Pike Alum, L.L.C. (Pike Alum).

12 JURISDICTION

q3 The trial court entered its order dismissing plaintiff's complaint on December 12, 2014,
nunc pro tunc to December 11, 2014,  Plaintiff filed his notice of appeal on January 9, 2015,
Accordingly, this court has Jurisdiction pursuant to Illinois Supreme Court Rule 301 (eff. Feb. 1,
1994) and Rule 303 (eff. May 30, 2008) governing appeals from final judgments entered below.
54 BACKGROUND |

%5 Plaintiff's son, David Bogenberger, was a prospective pledge of Pi Kappa Alpha
fraternity at Northern Illinois University NIU), While participating in a fraternity event David
became intoxicated, lost consciousness, and _subsequently died.  Plaintiff, as speclal
adm1mstrator of David's estate, filed a fou:—count negligence complamt seekmg recovery under
the Wrongful Death Act (740 ILCS 180/1 et seq. (West 2012)) and the Survival Act (755 [LCS
5/27-6 (West 2012)). Pursuant to subpoenas issued to the De Kalb police departiment, De Kalb

county State's attorney's office, and the NIU police department, plaintiff filed a 10-count

~amended complaint. Defendants. filed a section 2-615 motion to dismiss, which the. trial court .

granted because although plaintiff alleged that pledges were required to consume an excessive

amount of alcohol to obtain membership in the fraternity, plaintiff did not plead specific facts to

-3
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trigger social host liability under Illinois law. The trial court gave plaintiff leave to file a
sccond amended complaint.

16 . Plaintiff filed a second and third-amended complaint, which the trial court again

dismissed pursuant to section 2-615. The trial court, however, gave plaintiff leave to file a

fourth-amended complaint. Before filing the complaint, plaintiff filed motions to clarify the

trial court's ruling and to conduct discovery, The trial court denied plaintiff's motion to clarify

and plaintiff, in rcsponsé to the-trial court's grant of defendants' motions for a protective order

and to quash deposition notices, withdrew his motién to conduc;t discovery. Plaintiff then filed
a fourth-amended complaint, and defendants filed a motion to dismiss. While defendants'
motion was pending, plaintiff requested leave to file a fifth-amended complaint which the trial
court granted. !

17 Plaintiffs twelve-count, fifth-amended complaint alleged that upon information and
belief, employees or agents of PKA Corp. and/or PKA International encouraged officers and/or
active members of the Eta Nu chapter at NIU to hold "Greek Family Night" events as part of the
pledging process. The complaint alleged that the pledging process consisted of fraternity events
designed to familiarize fraternity members with potential new members (pledges) before they
vote on whether to injtiate a piedge into the fraternity. It alleged that the executive officers of
the Eta Nu éhapter, as well as rﬁembers of the pledge board and other active mémbers, planned a
"Mom and Dad's Night" pledge cvent to be held at their fraternity house on November 1, 2012.

98  The complaint alleged that the event called for two or three "Greek couples” assigned to

each of the designated seven rooms in-the fraternity fo ask pledges various questions-and give' -

each pledge a required amount of alcohol. Women in sororities were contacted to be the

"Greek .Mothers" at the event. Active members of the fraternity participating in the event

-4
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selected a jpledge for whom he and a designated woman would be the pledge's "Greek Mother
and Father," The executive officers had breathalyzers to monitor the blood alcohol content of
the pledges. The pledges were informed that attendance and participation in "Mom and Dad's
Night" waé mandatory. The complaint alleged that upon information and belief, David and the
other pledges believed that attendance and participation in "Mom and Dad's Night" was a
required cgndition for being initiated into the Eaternity. The event was not registered with, or

otherwise %anctioned by, NIU.

fl9 On: Noverﬁbcr 1, 2012, David'and other pledges arrived ‘zlit the fraternity house, were
divided into groups of two or three, and given a list of rooms in the house to enter following a
designated order. Each pledge was given a four-ounce plastic cup which he brought with him
to each room he visiteci. At each room, the pledges were asked questions and no maiter their
responses were required o consume vodka given by the active members and women in th;: room.
if pledges showed reluctance to drink, the active members and women would call tlhem "pussies"”
and "bitoh:es" until they drank. After progressing through the seven rooms, each pledge had
consumedithree to five glasses of vodka in each room within one an& a half hours, With
assistance;from the active members and sorority women participating, because they could no
longer walk on their own, the pledges were then taken to the basement of the fratemity house
where fhcy were told the identity of their Greek parents, and given t-shirts, paddles, and buckets

in which to vomit.

110 The complaint alleged that the pledges "vomited on themselves, each other, in rooms and

-on hallway floors." They also. began to lose consciousness. Members.ofithe fraternity. placed -

the pledges in designated places throughout the fraternity house, and member Gregory Petryka
put David|into his Greek father's room, The complaint alleged that Petryka tried to orient

| 5.

Ab



No. 1-15-0128

David's "head and body sc that if he vomited, he would not choke on it." Executive officers
Alexander M. Jandick and Patrick W. Merrill sent a mass text to other officers and active
members stating, "if you or any girl you know has a pic or vid of a passed out pledge delete it
immediately, Justdo it." Upon information and belief, officers and active members checked
on the pledges occasionally and adjusted their positions so they would not choke. After the
pledges lost consciousness, the active members and officers decided to instruct members not to
call 911 or seek medical care for them, David subsequently died with a blood alcohol level of
43 mg./dl..
§11 CountsIand II of the complaint are directed at PKA Corp. and PKA In%ematjonal; counts
IIT and 1V are directed at Eta Nu chapter at NIU and the named seven officers; counts V and VI
are directed at named pledge board members; counts VIl and VIII are directed at named active
members of the fraternity who participated in the event; counts IX and X are directed at named,
nonmember women who participated in the event; and counts XI and XII are directed at-the
owner of the premises where the event occurred, Pike Alum. For brevity and clarity purposes,
we will discuss the specific allegations of each count as it becomes relevant to our disposition of
the case.
112  Defendants filed a section 2-615 motion to dismiss. On December 11, 2014, the trial
court issued its order dismissing plaintiff's complaint. The trial court acknowledged that Quinn
v. Sigma Rho Chapter of Beta Theta Pi Fraternity, 155 Ill. App 3d 231 (1987), and Haben v.
Anderson, 232 Il1. App, 3d 260 (1992), held that a complaint states a cause; of action if it alleges
that the.plaintiff was réquired to drink o intoxication to'become a "merxllber',- and the conduct:
violated the Hazing Act. However, it questioned the viability of those cases after the supreme

court's decision in Charles v. Seigfried, 165 I11. 2d 482 (1995), given the breadth and scope of the

-6-

AB



No. 1-15-0128

holding in Charles. The trial court also found that plaintiff's allegations were conclusory and
lacked factual specificity as to all defendants, Further, as to the nonmember women
defendanté, the trial cowrt found that the Hazing Act did not apply to nonmembers of an
organization. Since plaintiff had ﬁv;a opportunities to state a claim, the trial court determined
that "it does not appear likely that [he] will be able to properly state a cause of action against
these Defendants." The trial court therefore dismissed the complaint with prejudice. dn
December 12, 2014, the trial court issued an amended order, nunc pro func to December 11,
2014, to include other defendants.  Plaintiff filed this timely appeal.

113 . ANALYSIS

14  On appeal, plaintiff first contends that the frial court erred in dismissing his negligence
complaint where the facts alleged that David's death resulted from his required participation in a
fraternity event and the actions violaled the Hazing Act. Defendants argue that dismissal was
proper because plaintiff's claim is based on social host liability and Illinois commeon law does not
recognize .a duty owed by social hosts in serving alcohol to their guests.

$15 To prevail on a negligence claim, plaintiff must show that defendants owed. a du'ty, they
breached fheir duty, and the defendants' breach was the proximate cause of injury, Krywin v
Chicago bansitAuthority, 238 111 2d 215, 225 (2010).  If no duty is owéd to plaintiff, plaintiff
cannot recover in tort for negligence. American Natioral Bank & Trust Co. of Chicago v.
National }idverrising Co., 149 11L. 2d 14, 26 (1992), Whether a duty exists is a question of law
for courts‘to decide. Krywin, 238 111. 2d at 226, The question before us is whether defendants
.owed..a,..dﬁty-to David where David was required to consume. excessive amounts, of.aleohol as

part of & fraternity pledging activity, and he subsequently died as a result of his excessive alcohol
1
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consumpti@n. To make this determination, we examine Illinois common law and legislation
regarding agllcohol-related liability.

16 Our supreme court has repeatedly recognized the common law rule in Illinois that no
cause of action exists for injuries arising out of the sale or gift of alcoholic beverages. Charles
v. Seigfried, 165 Ill. 2d 482, 486 (1995). The reasoning behind the rule is that the drinking of
the alcohoi, not the selling or serving of it, is the proximate cause of intoxication and resulting
injury. Id However, the Hlinois legislature "created a lirnitcd statutory cause of action when
it enacted ithe original Dramshop Aect .of 1872" {Dramshop Act). Jd. The act imposed-a form
of no-fauli liability on dramshops for seiling or serving intoxicating beverages to individuals
who subsequently injure third parties. | Jd. at 487. In Cruse v. Aden, 127 III. 231 (1889), the
supreme court réﬁlsed to extend liability under the Dramshop Act to social hosts who give "a

glass of irtoxicating liquor to a friend as a mere act of courtesy and politeness.” Relying on

principles underlying the common law rule, the court reasoned that it was not a tort at common

(1} 10

law to givc;a alcoholic beverages to " 'a strong and able-bodied man' " and therefore a claim based
on social lllost liability "can in no sense be regarded as an action of tort at common law." /d. at
234,

%17 Other cases since Cruse tested its broad holding that no social host liability exists for
alcohol-related injuries. In Cunningham v. Brown, 22 111, 2d 23, 24 (1961), the supreme court

~ considered whether to recognize a common law remedy allowing recovery against a tavem

where plaintiff's decedent, who became despondent after being served alcohol, subsequently took

|
-his..bwnu'-lii-fe;.._"Siﬁce'" legislation provided remedies against.tavern owners only-for. third. party.

L The act in its present incarnation, the Liquor Control Act of 1934 (Liquor Control Act) (235
ILCS 5/6-21 (West 2010)), grants to third parties a simiilar cause of action.
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injuries cal.:lsed by.an intoxicated person, the plaintiff could not recover under the Liquor Control
Act.  The plaintiff also acknowledged that the common law provided no remedy for the mere
sale of alcohol to a pérson because it is the drinking, not the selling, of alcohol that is the
proximate cause of intoxication. Id. at 30. However, the plaintiff argued for an exception to
the common law rule, reasoning that "where a sale is made to one who is intoxicated or insane
and the incapacity of the consumer to choose {to drink] is known to the vendor *** then the sale
and consux}nption are merged and in reality become the act of the seller and ‘thc proximate cause
of the into:icicaﬁon.“ Id

918 The supreme court in Cunningham acknowledged that “plaintiffs argument has some
merit, and if no more were involved than laying down a new rule of liability it would warrant
more serious consideration." Jd.  Instead, the legisiaturc through the Liquor Control Act had
provided a remedy against tavern owners for alcohol-rel.atcd injuries and the supreme court was
unwilling to create a common law reﬁedy that would be "almost coincidental with the remedy
provided" 1by the Liquor Control Act. Jd. Therefore, it held that "the Liquor Control Act
provides t};c only remedy against tavern operators and owners of tavern I;remises for injuries to
person, px_"opcrty or means of support by an intoxicated person or in consequence of
intoxicatio.n." Id. at 30-31. |

119 In Charles, the supreme court considered whether an exception to the comfnon law rule
exists where social hosts knowingly serve alcohol to minors who become intoxicated and suffer
serious injury or death as a result. Charles, 165 IIl. 2d at 484. Prior to its analysis, the
.supreme, court.strongly emphasized. the continued validity.of thé common. Jaw. rule.and its intent
to adhere to "well-established law." Id. at 486, It stated that "[flor over one century, this court
has spokcrjl with a single voice to the effect that no social host liability exists in Illinois" and that

1
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"no common law cause of action for injuries arising out of the sale or gift of alcoholic beverages"
exists. Jd. The supreme court proceeded to outline the history of the common law rule
‘regarding social host liability, including discussions of Cruse and Cunningham. It noted its
holding in Cunningham that the Dramshop Act provides the exclusive remedy against tavern
owners and operators for alcohol-induced injuries, and determined that Cunningham "firmly
established the rule of law that, in [llinois, the General Asserﬁbly has preempted the entire field
of alcohol-related liability through its passage and continual amendment of the Dramshop Act."
Id. at 488-89, In Charles, the supreme court determined that this "[}egislative preemption in
the ﬁeid of alcohol-related liability extends to social hosts who provide aicoholic beverages to
another person, whether that person be an adult, an underage person, or a minor." Jd. at 491,
Therefore, it held that no common law cause of action exists where a social host serves alcohol
to minors; in other words, social hosts owe no duty to minors under the common law when
serving them alcohol.  Id,

20 Charles also discussed public policy reasons for leaving this issue in the hands of the
legislature rather than with the courts, finding that the legislature, "by its very nature, has a
superior ability to gather and synthesize data pertinent to the issue.” Id. at 493. It noted the
difficulty courts would face in determining social host liability amid the multiple parties who
could be held liable, and in defining liability so as io avoid a "flood of injured litigants" from
crowding the courts, Jd. at 494. The court expressed concem that by creating this exception

to the common law rule, liability for social hosts who merely serve alcoholic beverages to guests

-in. their hore "would be unlimited" whereas the -Dramshop Act limitsliability for.liquer véndors-

for each compensable injury, Jd. The supreme court further noted that review of the Liquor

Control Act's legislative history showed that “the General Assembly has deliberately chosen not

210 -
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to impose social host liability upon adults who provide alccholic beverages to persons under the
legal drinking age.” (Emphasis in original.) Id at 501, It concluded that "[jJudicial action in
the face of these legislative decisions would be ill-advised." Id.

121 Plaintiff here challenges the applicability of Charles, arguing that this is not a social host
case and that his cause of action is more in line with the claims in Quinn and Haben. In Quinn,

the complaint alleged that the plaintiff, an 18-year-old pledge of the defendant frat_emity, was

required to participate in an initiation ceremony. Quinn, 155 Ili. App. 3d at_.?.'_’afi. The :

ceremony involved members'direlcting cach pledgc to drink a 4O-o:unc;3 pitcher of beer without
letting the pitcher !céwc the pledge's lips or until the pledge vomited. The plaintiff complied,
became intoxicated and could not properly care for himself, After drihking the pitchers, the
pledges v;rcnt to a tavern where an active member directed the plaintiff to drink from an 8-ounce
bottle of whiskey. The plaintiff complied although the complaint did not specify the amount he
drank from the bottle. At the tavern, the active members purchased more alcohol for the

pledges. Id at 233-34,

Y22 The complaint alleged that as a result of this excessive drinking, the plaintiff "became

extremely intoxicated” and after being brought back to the fraternity, he.was left on the
hardwood ﬂoor to sleep off his intoxication. When he awoke, the plaintiff found he could not
use his hands or arms properly and was taken to the hospital. His blood alcohol level, measured
almost 15 hours after he had fallen asleep at the fraternity, registered at .25, The plaintiff

alleged that as a result of his extreme intoxication, he suffered neurological damage to his arms

.and-hands. ..Jd. at-234,

Y23 The question before the appellate court was whether a fraternity owed a common law
duty to its pledge where ihe pledge was required to consume an excessive amount of alcohol, and
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he then became intoxicated and suffered neurological damage as a result. Jd. at 233-34. The
court acknowledged that to recognize a cause of action in negligence in this case would put the
decision ";?erilously close to the extensive case law prohibiting common law causes of action for
negligcntl;if selling alcohol." Jd. at 235, However, the Quinn court was careful to point out
that the facts in the complaint alleged something more than the mere furnishing of aleohol, Id.
at 237. Instead, the situation consisted of a "fraternity function where [the] plaintiff was
required to drink to intoxication in order to become a member of the fraternity” and as a resuit
the plaintiff's blood alcohol level was " ‘at or near fatal levels‘.' "I -Althm.llg.h-thc ;;lajntiff
could have voluntarily walked away from the fratemity, the complaint alleged that fratemity

membership was 2 " 'much valued status' " that perhaps blinded him "to any dangers he might

~ face." IdI The court also considered the nature of the duty and found that the alleged injury

| . . .
was foreséeable, the burden on defendant to guard against the injury was small, and that the

burden is ‘properly on the fraternity since it was in control of the activities requiring pledge
participation. [Id. at 237. Therefore, the court recognized a cause of action in negligence for

injuries sustained by pledges who were require& to participate in "illegal and very dangerous

 activities" to obtain fraternity membership. Jd.

924  The Quinn court cautioned, however, that this duty should be construed narrowly and that
it was basing its decision on two factors. Jfd. First, the fact that the plaintiff was required to
drink to in;toxication, via social pressure to comply with initiation requirements, placed him in a

I
position of being coerced that is distinguishable from the social host-guest context. Jd. at

'237-38.  Second, the legislature enacted -the- Hazing-Act. to- protect petSons like the plaintiff

from embarrassing or endangering themselves through thoughiless and meaningless activity. A

12
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violation of the Hazing Act, or any statute "designed for the protection of human life or property
is prima facie evidence of negligence." (Internal quotation marks omitted.) Jd.
125 In Haben, the third district extended Quinn to recognize a cause of action in negligence
against njembers of the Western Illinois University Lacrosse Club where the plaintiff's
18Lyearjola decedent sought membership in the high-status club, and the initiation ceremony
traditionaliy included hazing activitics and excessive drinking. Haben, 232 il App. 3d at
262-63. The court saw no reason to limit Quinn to orgamzatlons, and although the plaintiff did
not allege that the decedent was reqmred to drink alcoho] he did aliegc that excessive drinking
was a de facto requirement that came into existence through years of tradition. Jd. at 266-67.
926 Qﬁﬁn{z and faben determined that a situation where a person is required by those
"serving" alcohol to consume excessive amounts in order to become members of an exclusive,
highly val?ed organization is not a social host situation, and therefore the organization owes that
pérson a c}uty to protect him from engaging in harmful and illegal activitics. These cases are
faétually on point with the case before us. Like Quinn and Haben, plaintiff here alleged that
David wasi required to drink excessive amounts of alcohol in order to obtain membership in a
highly vaiued organization, the Eta Nu chapter of the Pi Kappa Alpha fraternity. He also
alleged thiat pledges faced social pressure to comply with the fraternity's requests and that
participation in such activity violated the Hazing Act. See Quinn, 155 IlI. App. 3d at 237-38.
Following Quinn and Haben, we find that we are not presented with a social host situation here
and plaintiff has alleged a duty on which a cause of action for common law negligence can be
‘based. .

127 Defendants disagree, arguing that Charles, which was decided after Quinn and Haben,

and the subsequent supreme cowrt case Wakulich v. Mraz, 203 Ill. 2d 223 (2003), effectively
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overruled those appellate cases even if the supreme court did not explicitly overrule them.
They point to language in Charles finding "that the General Assembly has preempted the entire
field of alcohol-related liability through its passage and continual amendment of the Dramshop
Act™ Charles, 165 Ill. 2d at 491. Defendants argue that the appellate court in Wakulich noted
this language in Charles and concluded that the "exception” created by Quinn did not survive
Charles. Wakulich v. Mraz, 322 i1, App. 3d 768, 773 (2001). In affirming the dismissal of
plaintiff's claim in Wakulich, our supreme court adhered to its decision in}Charl_’es} that no so_cial

host liability exists in Illineis, even where the host serves alcohol to a minor who sﬁbsequently

“suffers an injury. Wakulich, 203 11l. 2d at 237, The court in Wakulich also reiterated its belief

that the General Assembly is the body best equipped to determine social host liability issues.
Id. at 235-36. |

128 ]jcfcndants further argue that in response to Wakulich, the General Assembly passed the
Drug or Alcohol Impaired Minor Responsibility Act (740 ILCS 58/1 ef seq. (West 2012)), which
created a civil cause of action when a person over 18 years of age "willfully supplics” alcohol or
illegal drugs to minors who injure themselves or a third party. They contend that this
legislative action indicates the General Assembly's desire to preempt the entire field of alcohol
related liability, as our supreme court held in Charles and Wakulich, and because the legislature
has been silent regarding the service of alcohol to a person over the age of 18 on the facts we
have here, plaintiff has no claim.

129 We agree with defendants that our supreme court in Charles and Wakulich held that

“social host liability- does” not eXist in"Illinois -¢onimon” law. ' - However, we disagree with-

defendants’ characterization of plaintiff's claim as one based on social host liability. As the

appeiiate court found in Quinn, here "we are faced with a situation which consists of more than
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the mere furnishing of alcohol. The facts, as alleged in plaintiff's amended complaint, describe
a fraternity function where plaintiff was required to drink to intoxication in order to become a
membet ofi the fraternity," Quinn, 155 1L App. 3d at 237, We agree with Quinn that this
situation is distinguishable from the social host circumstances found in Charles, Wakulich, and
other social host liability cases.

130  Furthermore, we do not agree that Charles and Wakulich effectively overruled Quinn and

Haben. “When our supreme court discussed preemption in Charles, finding that the "General

Assembly thas preempted the entire field of a]cohol-relléicd liability through its passage and
continual amendment of the Dramshop Act," it was referring to Cunningham, a case involving
tavern owflers serving alcohol 1o a paying customer. Charles, 165 Hll. 2d at 488-89, The
plaintiff m Charles, however, alleged improper service of alcohol to a minor in the host's home.
Throughout its opinion our supreme court referred to this as social host liability. The coﬁrt then
held that "i[l]egislativc preemption in the field of alcobol-related liability extends to social hosts
who provide.alcoholic beverages to another person, whether that person be an adult, an underage
person, or a minor." Jd. at 491, Charles did not provide a definition for social host.

§31 Oui.r supreme court revisited the issue in Wakulich, another social host liability case
involving the service of alcohol to a minor. In Wakulich, the court refused to overturn Charles
and adhcr?d to its decision that "apart from the limited civil liability provicicd in the Dramshop
Act, thcrel exists no social host liability in Illinois." Wakulich, 203 Iil. 2d at 237. The court

did provide a general definition of "adult social hosts" in the context of the facts before it as

"persons. 18 years of .age . and .older .who-knowingly. serve alcohol-to a minor.” - Jd.- at.230.-

However, our supreme court provided no further analysis on the issue,
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132 In :fact, contrary to defendants' assertion that our supreme court effectively overruled
Quinn and Haben, tHerebyl extending the definition of social host to fraternities and members
who plan an event where pledges are required to consume dangerous amounts of alcohol,
Wakulich instead shows the court's acknowledgement that this situation is & "factually distinct
scenario” ifi‘om one in which a minor is allegedly pressured to drink at a private residence. Id.
at 240. ﬁ:\lthough the appellate court in Wakulich concluded that “the liability exception created
by Quinn"i did‘ not survive Charles, our supreme court in affirming the dismissal in Wakulich did
not make the same determination. - Wakulich, 322: Ii. App 3;:1 at 773, Rather, our supreme
court noted the lower court's conclusion but found it "unnecessary to consider whether the
so-called 'exception' to the rule against social host liability recognized by Quinn and Haben is
compatible with our decision in Charles because the present case simply does not come within
the reach of these two appellate opinions." Wakulich, 203 I1l. 2d at 239.  The court recognized
that Quinﬁ and Haben "addressed the limited situation" of illegal or dangerous activities
conducted by coliegc fraternities or similar organizations, and that to extend their holdings to a
case involving the service of alcohol to a minor at a residence would be a " 'dramatic
expansion' " of those cases, "assuming their continuing viability." Id. at 240. Our supreme
court did not conclusively state that it Qas dvemﬂing Quinn and Haben, but instead determined
that the faé::ts before it were distinguishable from the facts of those appellate opinions. Neither

|
the supre:r;lc court nor the General Assembly have conclusively determined otherwise, We find

that the h(!)ldings in Quinn and Haben are still viable and, following those factually on-point

casé-s, -~v§é;-ﬁblﬂmt:hafvﬁlﬁiﬂtl-iff“héré-'-ﬁds- suﬁicfiently'&lleged a common law cause-of action in- oo

negligence.
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133 Pla.lintiff, however, must still atlege sufficient facts to support his negligéncc claim or face
a section ;2—615 dismissal upon defendants' motion. A section 2-615 motion to dismiss
challéngcsiﬂle sufﬁcicnc.y of the complaint based on defects apparent on its face.  Simpkins v.
CSX Transportation, Inc., 2012 IL 110662, § 13. In reviewing the sufficiency of a complaint,
we take as true all well-pleaded facts and all reasonable inferences drawn from those facts.
Ferguson v. City of Chicago, 213 1. 2d 94, 96-97 (2004). We also view the allegations in the
complaint in the light most favorable to the plaintiff. King v. First Capital Financial Services
Corp., 215; Iil. 2d 1, t1-12 (2005). Plaintiff, however, must allege sufficient facts to bring the
claim within a legal cause of action. Marshall v. Burger King Corp.,'222 11l 2d 422, 429
(2006).

1 34’ Wc]i, recognize that a number of allegations in the complaint are made "upon information
and belicf." "Where facts of necessity are within defendant's knowledge and not within
plaintiff's knowledge, a complaint which is as complete as the nature of the case allows is
_sufﬁcient.“ Yuretich v. Sele, 259 1l Ap. 3d 311, 313 (1994). This court has acknowledged
that " '[a]n allegation made on information and belief is not equivalent to an allegation of
relevant fact' [citation], but at the pleading stage a plaintiff will not have the benefit of discovery
tools" to d:iscem certain facts. Patrick Engineering, Inc. v. City of Napervitle, 2012 1L 113148,
Y 40. However, plaintiff will have knowledge of how he leamed of the facts alleged upon
infoxmatioin and " belief, aﬁd the complaint therefore should allege how those facts were

|
l
discovered. Id. Here, plaintiff's counsel attached an affidavit to the complaint stating that the

. allegations made ".'upon information.and belief' are based on [his].reading of various summary-
reports, recorded witness statements and media reports." The affidavit also states that due to

pending criminat proceedings, counsel does not have access to certain defendants and unindicted
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witnesses requiring him to allege certain facts and conduct as "presently unknown." The use of
"upon information and belief' in plaintiff's complaint here does not render the allegations
insufficient under section 2-615.

35 We now consider the merits of plaintiff's appeal. We review de novo the trial court's

dismissal of a claim under section 2-615. Kean v. Wal-Mart Stores, Inc., 235 Til. 2d 351, 361 ‘

(2009). For clarity, we will address the sufficiency of plaintiffs pleadings for each group of
defendants specified in the complaint.

936  We first consider plaintiff's allegations against the named officers and pledge board
members, individually and as officers and pledge board members (counts V, VI), and the active
members (counts VII, VIII), The con.lplaint alleged that the officers andl pledge boa-r.d members
of the Eta Nu chapter met on October 29 or 30, 2012, and planned and approved of Mom and
Dad's night as a pledge event in which participation was requifed as a condition of membership,
OI.l November 1, 2012, these defendants participated in the event which required pledges to visit
a list of rooms in the fraternity house. The pledges were given a four-ounce plastic cup by the
officers and board members, and in each room the cup was filled with vodka. The participating
active members and women in each room asked each pledge a series of questions and after
responding the pledges were required to drink from his cup of vodka. The complaint alleged
that after progressing through the rooms, each piedgc had consumed three to five glasses of
vodka in each room in approximately one and a half hours. [t further alleged that the cvent:was

not sanctioned by NIU and viclated the Hazing Act ?

? The Hazing Act defines hazing as when a person "knowingly requires the performance of any
act by a student or other person in a school, college, university or other educational institution of
this State, for the purpose of induction or admission into any group, organization, or society
associated or connected with that institution” if not sanctioned by the institution and results in

-18-
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937 We find that plaintiff's complaint alleged sufficient facts to support his claim that David
was required to drink to extreme intoxication in order to become a member of the fraternity, and
that this c&lnduct violates the Hazing Act. See Quinn, 155 Il App. 3d at 237-38. The
complaint specifically pled that the named officers and piedge board members of the Eta Nu
chapter planned the event and required participation by the pledges, and details how their actions
and decisic;ns ied to David's intoxication. Taking as true all weil-pleaded facts and all
reasonable inferences drawn therefrom, plaintiff has alleged sufficient facts to bring his claim
within a leglal cauge of action as to these defendants.

938 Piaintiff also alleged liability premised on the breach of defendants’' duty of due care that
arose when they voluntarily undertook to care for the unconscious pledges. In undertaking the
care of thel pledges, defendants 'f:were obligated to exercise 'due care' in.the performance of the
undertakiné." " Wakulich, 203 11 2d at 242. As stated in section 323(a) of the Restatement
{Second) of Torts, liability attaches upon defendants' failure to exercise reasonable care in
pérforming‘ a. voluntary undertaking if "his failure to exercise such care increases the risk of
such harm.l" Restatement (Second) of Torts § 323(a), at 135 (1965). In Wakulich, the plaintiff
alleged that the defendants took the minor to the family room for observation after she lost
consciousr?ess, observed her vomiting and making gurgling sounds, checked on her the following
morning when she was still unconscious, removed her soiled blouse, and placed a pillow under
her hE‘.E.ld 1o prevent aspiration. They refused to seek medical care and prevented others from
obteining medical care for her. They also refused to take her home or contact her parents.

When. she was still-unconseious, defendants removed the minor from their-home. Wakulich;

203 [IL. 2d at 241. Our supreme court found that plaintiff's allegations sufficiently alleged that

bodily hasin to any person. 720 ILCS $/12C-50 (West 2012).
-19-
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their conduct increased the risk of harm to her, and the trial court should not have dismissgd the
counts based on a voluntary undertaking theory. Id. at 247.

139 This duty, however, is limited by the extent of thé undertaking,  Frye v
Medicare-Glaser Corp., 153 Il 2d 26, 32 (1992). Although it may be true as a general
proposition that a host who merely allows an intoxicated guest to "sleep it off" on the floor does
not assume an open-ended duty of care, plaintiff's complaint alleged more than merely allowing
pledges to?"slcé.p it off." See Wakulich, 203 111, 2d at 243, The comblaint alleged that as the
pledges bégan to lose consciousness, "presently- unknown active members" placed them in
designated areas throughout the fraternity house. David was placed in a bed where active
members tried to orient his head and body so he would not choke lon his vomit. Active
members occasionally checked on the unconscious pledges and would adjust their positions so
they would not choke if they vomited. The complaint alleged that unknown officers and active
members discussed whether to seek medical attention for the pledges, but-decided not to and told
others not to seek medical ca&. or call 911. According to the allegations, defendants effectively
took complete charge of the pledges, including David, after they Become unconscious,
Liberally construed and taken as true, these allegations sufficiently plead a cause of action based
ona volmfmy undefta.k'mg theory.

g 40 Pla:intiﬂ' has also sufficiently pled a cause of action against the Eta Nu chapter of PKA

(counts III and IV), since the elected officers and pledge board members of the Eta Nu chapter

were acting within the scope of their authority in planning and executing the event, See¢ Firsf

Chicago w-Industrial Conm'n, 294.111. App. 3d 685, 691 (1998} (corporate efitities are-bound by

the actions of their officers and directors if performed within the scope of their authority). We

are mindful that at this stage, we consider only whether plaintiff sufﬁcicntly pled facts to support

.20 -

A.20



No. 1-15-0128

his claim of ncgligencé. Whether defendants actually required that David and other pledges
consume excessive amounts of alcohol for membership into the fraternity, whether the pledges
actually felt intense pressure to drink, and whether defendants actually took affirmative measures
to care for the unconscious pledges are questions for the trier of fact to decide.  As the courts in
Quinn and Haben noted, "[t]o the extent that plaintiff acted willingly, liability can be transferred
to him under principles of comparative negligence." Quinn, 155 [l App. 3d at 23;7. Although
we find the-xt the trial court erred iq granting the motion to di_s_miss oh counts IIL, IV, V, VI, VII,
and VIIE, we make no detémmination as fo defendants’ actusl Hability.

141 Next'wc consider counts I and II, which pertain to defendants PKA Corp. and PKA
International.  Although plaintiff does not explicitly state that he seeks recovery based on both a
direct theory of negligence as well as on a theory of vicarious liability, the language used in these
coutits appears to reference both theories of liability. Therefore, we wiil consider whether
plaintiff's pleadings sufficiently alleged facts to support both theories of liability.

942 Under a theory of vicarious liability, or respondeat superior, a principal can be held
liable for the negligent conduct of an agent acting within the scope 61‘ his or her egency.
Adames v. Sheahan, 233 111, 2d 276, 2.98 (2009). The agcni's liability is the;eby imputed to the
principal and generally the plaintiff need not es£ablish malfeasance on the part of the principal.
Vancura v. Katris, 238 1il. 2d 352, 375 (2010). Plaintiff's complaint here alieged that PKA
Corp. and PKA International, "through its agents and employees encouraged local chapters,

including Eta Nu, to hold events similar to "Mom and Dad's Night' because they were good for

member. and.pledge retention.”. .However, the complaint also alleged.that.PKA.Corp..and PKA..

International established a hazing policy precluding a "chapter, colony, student or alumnus" from

conducting or condoning hazing activities defined as "{a]ny action taken or situation created,
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intentionally, whether on or off fraternity premises, to produce mental or physical discomfort,
embarrassment, harassment, or ridicule.” The policy also stated that hazing activities may
include, but are not limited to, the use of alcohol. Plaintiff alleged that David's death resulted
from his pa;rtidipation in a pledging event in which agents of PKA Corp. and PKA International,
the ofﬁcers! and pledge board members of the Eta Nu chapter of the fraternity, required pledges
i

to consume excessive amounts of alcohol to the point of intoxication. PKA Corp. and PKA

international's hazing policy, however, explicitly states that it does not condone such activity

thus placing their agents' actions outside the scope of their agency.  Therefore, plaintiff's

complaint does not state a sufficient claim for vicarious liability in counts I and If and the trial
court properly dismissed that claim as to PKA Corp. and PKA International. See Adames, 233
I11. 2d at 2?8-99 (conduct of a servant is not within the scope of employment if it is different in
kind from \iwhat is authorized).

143 In éounts 1 and II, plaintiff also alleged direct negligence in that PKA Corp. and PKA
International permitted and allowed dangerous pledge events at their local chapters, fa}led to
warn their local chapters about the dangers or risks of requiring the cons.‘umption of excessive
aﬁlounts of alcohol, failed to develoé reasonable and effective poticies to prevent such dangerous
events, amii failed to ensure that their local chapters followed policies and procedures regarding

|
proper initiation procedures. Unlike liability based on a theory of respondeat superior, a claim

. of direct nr!:gligcnce requires malfeasance on the part of the principal itself. However, in order
to state a cause of action in negligence, plaintiff must establish that defendants owed a duty to
David, - MéLané v; Rissell, 131 111.2d 509,-5-14(-1"989-)."

44 To find such a duty, plaintiff and defendant must stand in such a relationship to one

another that the law imposes upon the defendant an obligation of reasonable conduct for the
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benefit of plaintiff. Jd. at 514-15. The mere aliegation of a duty is insufficient; instead, the
complaint must allege facts from which the law will raise a duty. Woodson v. North Chicago
Community School District No. 64, 187 111. App. 3d 168, 172 (1989). The absence of factual
allegations supporting plaintiff's duty claim justifies dismissal of his pleading, Ral;el v, Hlinols
Wesleyan University, 161 Ill. App. 3d 348, 356 (1987).

945 In the complaint, plaintiff dlleged that PKA Corp. and PKA International "owed
plaintiff's déc::cdént 3 duty. to p.re\_fqnt tbe foreseeable consequences of required excessiyg:
co:nsumption of alcohol duri.ng initiation .ritual,. iﬁélﬁding death." Foreseeabiﬁty, however, is
only one factor in determining the existence of a duty, Quinfon v. Kuffer, 221 111, App. 3d 466,
473 (1991). This determination should also take into account the likelihood of injury, the
magnitude of the burden of guérding against the injury, and the consequences of placing that
burden on defendant. Kirk v. Michael Reese Hospital & Medical Center, 117 1ll, 2d 507, 526
(1987). Plaintiff did not allege any of the other elements in determining duty,

146 Plaintiff also alleged that PKA Corp. and PKA International engaged in the business of
recruiting membership into its organizations, encouraged the local chapters to conduct Greek
night events, and required pledges and members to. adhere to "the fraternity Constitution, Risk
Assessment Manual Chaptér Codes and its quarterly publication The Shield and lDi&mond and
The Garnet and Gold pledge manual." Plaintiff alleged that PKA Corp. and PKA International
had the authority to "ban and prohibit pledging activities outright,”" subjected local chapters to
annual week-long assessments, and "had the right and the power to expel, suspend or place
restrictive. remedial conditions" on-local chapters- and- individual members.- -However; these
allegations are insufficient to create a relationship that imposes upon PKA Corp. and PKA

International a duty to protect David, as well as the pledges of all their chapters nationally and
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intcrnation!ally, from the harm he suffered. The test of agency is whether the principal has the
tight to contro} the manner and method in which the agent carries out its duties, Anderson v.
Boy Scouts of America, Inc., 226 IiL App. 3d 440, 443 (1992).‘ Citing to the principal's bylaws,
rules or regulations is insufficient to establish control unless they show direct supervisory
authority ci:ve.r how the agent accomplishes its tasks. Jd. at 444, Plaintiff's complaint did not
allege thatg PKA Corp. or PKA Infernational had the right to control the activities local chapters
and their n!wmbers used duting the pledging process. -

47 Upon consideration of the other elements of duty, we find thaf impos'ition of such a duty
when PKA Corp. and PKA International are not alleged to have knowledge of or ability to
control the day-to-day activities of their members or pledges, would present an unrealistic
burden. :See Rabel, 161 1lL. App. 3d at 360-61. Therefore, plaintiff has not alleged sufficient
facts to sulpport the duty aliegations. Without a sufficient allegation of duty, plaintiff cannot
state a Jegally sufficient claim for negligence. We affirm the trial ;:ourt's dismissal of counts |
and I against defendants PKA Corp, and PKA International,

%48 In icounts 1X and X, plaintiff alleged that the named nonmember sorority women who
paxticipatea in Mom and Dad's Night owed David a duty of reasonable care not to subject him to
the excessive consumption of aleohol, ﬁowcver, plaintiff does not allege how, as nonmembers
of the fraternity, these womén could have required Da\_fid to drink to intoxication in order to
become a member of the fraternity. See Quinn, 155 Ill. App. 3d at 237-38. They had no
authority to determine who would become members of an organization in which they did not
belong. "Théte is 'n6 Tangiiage i Habin ot Quinn. that-would extend such-.a .duty of care to

nonmembcirs of an organization who participate in the event, and we decline to do so here.

-24.
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Therefore, we affirm the trial court's dismissal of plaintiff's claim against nonmembers of the
fraternity (counts IX and X).

9 49‘ Finally, counts XI and XII allege a negligence claim against the landlord of the premises
where the event occurred, Pike Alum. The complaint alleged that Pikc Alum leased the
premises to the Eta Nu chapter when it knew the tenant was conducting dangerous events such as
Mom and Dad's Night thereon, it failpd to contact the university or law enforcement to alert them
to the dangeroug activity, and attemipted to prevent such activities from taking p_lac_é "bﬁt did so
ineffectively.” Gencrally,. under Hiinois law no duty exists r;:quiring a. [andowner"to p:io'tect a
person from the criminal actions of a third party unless the criminal conduct was reasonably
foreseeable and a special relationship exists between the injured party and the defendant.
Leonardi v. Bradley University, 253 Tl. App. 3d 685, 689-90 (1993). Special relationships
include: common carrier and passenger; innkeeper and guest; business invitor and invitee; or
voluntary custodian and protectee. Geimer v. Chicage Park District, 272 111. App. 3d 629,
632-33 (1995). - Plaintiff's complaint did not allege a legally-recognized special relationship
between David and Pike Alum,

150 Nor does the'complaint allege that Pike Alum retained control of the premises so as to
trigger a duty. Under Illinoisllaw, a landlord is not liable for injuries caused by a dangerous
condition on the premiées leased to a tenant and under the tenant's control.  Vesey v. Chicago
Housing Authority, 145 11l 2d 404, 413 (1991). Plaintiff asks that we find a duty based upon
Pike Alum's alleged knowledge that dangerous events such as Mom and Dad's Night were taking
place on the premises, citing a case.from.another.jurisdiction.as.support (Qja v.-Grand Chapter
of Theta Chi Fraternity, Inc., 680 N.Y.S.2d 277 (N.Y. App. Div. 1998)). However, even if this

court were to follow a case which has no precedential authority here, plaintiff's complaint alleged
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insuﬂ'mient facts to support his negligence claim. Plaintiffs allegations merely concluded. that
Pike Alumn knew of dangerous events taking place at the fraternity because it is an alumnus of
PKA, from reading and receiving reports in newsletters and email alerts, and receiving updates
on disciplinary actions taken against Eta Nu and other chapters nationwide. Plaintiff did not
allege facts supporting these conclusory allegations. Since plaintiff did not allege a special
relationship creating a duty owed by Pike Alum, the trial court properly dismissed plaintiffs
claims against Pike Alum (counts XI and Xﬁ). : _

951 ':. For the foregoing re&son‘s,'the'jﬂdgfner;t of thé cireiiit coust is ﬁfﬁm'iéd as to counts L, I,
IX, X, XI, and XII. We reverse the trial court's dismissal of counts II1, IV, V, VI, VI, and VIII,
and remand for ﬁ;rthef proceedings.

$52 Affirmed in part; reversed in part. Remanded for further proceedings.

§53 JUSTICE CONNORS, specially concurring:

954  Although the majority and I reach the same conclusion,'I find it necessary to write
separately to address and atternpt to clarify the apparent state of confusion regarding how a
plaintiff satisfies the requirements of bringing a cause of action under the Hazing Act.
épeciﬁcaily, I depart from the majority in order to further explain the narrowly tailored duty
recognized by the courts in Quinn and Haben. To be clear, [ agree with the majority's analysis of
the duty under the Hazing Act as applied to PKA Corp. and PKA Intemational, the nonmember

defendants, and premises owner defendants. [ also agree with the majority's analysis regarding

the plaintiff's satisfaction of the pleading requirements.for a ne gli-gcﬁd'c"c!éiiri" based onvoiuntaay o

undertaking, and therefore do not write separately on those issues. Thus, the purpose of this

concurrence is to concentrate on the limited issue of addressing and analyzing the duty
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requirement in a negligence action brought under the Hazing Act against individual members of 2
fraternity or similar organization, and the local chapter of said organization.

€55 The primary question before this court, as it was in Quinn, is whether the local fratemity
chapter defendant, Eta Nu chapter of PKA, owed a common law duty to plaintiff to refrain from
requiring participation iﬁ hazing acts. As the majority suggests, a reviewing cowrt must determine
whether plaintiff's complaint comports with the following two essential factors: (1) that plaintiff
was required to drink to intoxication in order to join the fraternity, and (2) ﬁle legislature has
enacted a statute agains.t hazing. Quinn, 155 lIl. App. 3d at 237-38. In my opinion, plaintiff's
complaint clearly satisfies these two requirements. His complaint alleges that "aftendance and
participation [at Mom and Dad's night] was a mandatory prerequisite to active membership in the
fratemity gnd that [pledges] would be required to drink excessive amounts of alcohol during the
event." The Hazing Act is still in force and effect, thus, the legislature has evidenced its intent to
discourage hazing conduet. N o

156 Looking to the duty analysis in Quinn, [ call attention to a section of the Quinn court's
examination that the majority here did not examine in great detail, but which I find necessary to
explain the existence of a duty under the Hazing Act. Supra 9 23. Specifically, I write
separately to address the additional steps [ believe a reviewing court must complete in order to
determine whether the duty created by the Hazing Act forms the basis for a common law
negligence action in a particular case. The Quinn court looked to the factors outlined in Lance v,
Senior, 36 1ll. 2d 516, 518-(1967), to help determine whether a duty should be placed on the
defendant, . .The Lance factors. are:.(1).the.foreseeability bf tl;le occurrence, (2).the likelihood.of
inju.r:y, (3) the magnitude of the burden of guarding against it, and (4) the consequcncés of placing

that burden on defendant. /d. I believe it is essential for this court and future reviewing courts to
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determine on a case-by-case basis whether the facts before it satisfy the Lance factors, and thus
give rise to a duty, It is not enough t;) merely look to the two Quinn factors when faced with a
case brought under the Hazing Act.

57 1believe this case satisfies all four of the Lance factors, but I also believe there are cases
that may pﬁrport to allege a cause of action under the Hazing Act that would not satisfy the
requisite factors, which is why a careful examination of each factor is crucial. Looking to the first
L&nce factor, it was certainly foreseeable that plaintiff and other pledges would become harmfully
intoxicated. - Plaintiff's complaint- alleges that at-‘Mom and Dad's night; the pledges wete each’
given four-ounce plastic cups that were repeatedly filled with vodka in each room the pledges
visited. Each pledge was then required to drink the vodka. after answering "nonsensical”
questions from the pledge board members and female nonmembers. If pledges menifested an
unwillingness to drink, they were called "pussies" and "bitches" until tﬁey assented. The
complaint further alleged that plaintiffs decedent, David, had consumed three to five cups of
vodka in each of the seven rooms he visited. This equates to a total of 2 minimum of 21 cups of
vodka. Even assuming, arguendo, that each cup only had one ounce of vodka in it, that would
still mean that David ingested 21 ounces of vodka in'1 % hours. It is clearly foreseeable that
requiring a person to consume 21 ounces of vodka in 1 % hours could result in harm and even
death. In fact, according to plaintiff's complaint, defendant pledge board members knew that it
was likely that the pledges would drink to vomit-inducing intoxication, because when the pledges
were taken to the house basement once "they were no longer able to walk on their own,” they were
giveribuckets that had béen decorated by the female torimember deféridarits. *. If' defendant bledge

board members could not foresee that vomit-inducing intoxication levels were likely to result from
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their conduct of forced alcohol ingestion, then it begs the question—for what other purpose were
the decorated buckets provided?

158 Further, plaintiff's complaint alleges that "[David] was placed in a bed in his Greek father's
room by active member Gregory Petryka who tried to orient his Head and body so that if he
vomited, he would not choke on it," thus the pledge board members foresaw that the pledges would
be so intoxicated that they may even vomit in their sleep, which could cause asphyxiation. In
their response brief, the Eta Nu chapter of PKA, PKA Corp., and PKA International stated "the
allegations [of plaintiff's complaint] reveal a social drinking party for the pledges in which a few
pledges jumped at the chance to overconsume and others wére more judicious and other declined."
Based on the allegations of plaintiffé complaint, this statement by the Eta Nu chapter of PKA,
PKA Corp., and PKA International is a gross mischaracterization of the events in question.
Contrary to their contention that a few pledges took it upon themsélves to consume alcohol in
dangerous and even fatal levels, 1 believe the foreseeability of injury was overwhelmingly clear to
defendants, Additionally, based on these same elleged facts, plaintiff has also satisfied the
second Lance factor by showing that injury, and even death, was likely,

159 Turning to the third Lance factor, | believe plaintiff has shown that the magnitude in
guarding against the injury he suffered was minimal, if not completely avoidable. Simply put,
there is no reasonable interest served in engaging in the conduct that is at issug: in this case.
Requiring -teenagers, whether they are minors in the eyes of the law or not, or anyone for that
matter, to ingest alcohol to the point of, at a minimum, vomiting on themselves does not further
_any.public. policy.interest, thus.L see.no.reason.to protect such behavior in this case.--The burden of.
guarding against this type of conduet is minimal and I believe our lcgisléturc has evidenced its

frustration with hazing-related incidents and injuries by enacting the Hazing Act.
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960  Plaintiff has satisfied the fourth Lance factor by showing that the burden of placing the
consequences on defendant is appropriate. The conduct at issue here that resulted in David's
death was squarely within the control of the defendants. That is not to say that ultimately a fact
finder may determine their percentage of fault to be less than 100%.  As the court in Quinn noted,
“[t)e tl;e extent that plaintiff acted willingly, liability can be transferred to him under principles of
comparative negligence." Quinn, 155111, App. 3d at 237. The defendant pledge board members
and the Eta Nu chapter of PKA are the proper parties to bear the consequences for the conduct that
caused plaintiff's injuries.
761 Talso want to emphasize the Quinn court's recognition that the mere providing of alcohol
was not what gave rise to a common law cl'uty.. Quinn, 155 111. App. 3d at 237. Rather, the facts
of that case involved something more, namely "that the abuse illustrated *** could have resulted in
the termination of life and that plaintiff was coerced into being his own executioner.” Jd. The
situation that the Quinn court foresaw almost eerily mirrors the factual scenario aileged in this
case. Here, David was forced to consume alcohol, and as a result, his life was terminated.
162 Additionally, I write separately to expound on the majority's mention of Quinn's -
-~ acknowledgement that our supreme court has recognized: The violation of a statute or ordinance
"designed for tﬁe protection of human life or property is prima facie evidence .of negligence"
‘ ; (Internal quotation marks omitted.) Supra § 24 (quoting Quinn, 155 Il App. 3d at 238).
Although not addressed by the majority here, the court in Quinn further stated: "In order to sustain
such a cauge of action, two conditions must be met: first, the plaintiff must be within the class of
petsans.the ‘ordinance. was designed fo.protect; and second, the plaintiff must-have.suffered.the

type of harm the statute was designed to prevent.” (Internal quotation marks omitted.) Quinn,
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155 111 App. 3d at 238. Therefore, unlike the majority, I believe reviewing courts must also
determine vlvhethcr these two conditions are met on a case-by-case basis.
163 Here, the statute under which plaintiff brings his cause of action is the Hazing Act, which

reads,

"A person commits hazing who knowingly requires the perfonna.nce- of any act by
a student or othgr person in a school, college, university, or other educational institution
of this [s]tate, for the purpose of ind_uction or admission inte any group, organization, or
socféty aséc;ciatea or connected w1th that institu.tilon ifs

(a) the act is not sanctioned or authorized by that educational institution; and

(b) the act results in bodily harm to any person.” 720 ILCS 12C-50 (West 2012),

164 . Itis clear that plaintiff is within the type of persons that the Hazing Act was enacted to

protect. David was a college student-»'vho wanted fo join a fratemnity associated with NIU.
Plaintiff's complainlt afleges specific facts that show that the alleged hazing acts at issue, i.e.
forcing David to drink alcohol until dangerously intoxicated, was not sanctioned by the institution,
and that sa{d conduect resulted in the ultimate harm to plaintiff, hjls death. Additionally, plaintiff's
complaint alleged that, contrary to NIU's policies, "Mom and Dad's Night" had not been
sa.r_lctioned with NIU. : |

165 Pla}ntiﬁ' has satisfied Quinn's narrowly tailored Hazing Act factors by alleging sufficient
facts to shc;w that plaintiff was required to drink to intoxication and that the legislature enacted a

statute against hazing. Additionally, plaintiff has adequately pled a duty, and ultimately a cause

of.action,.under. the Hazing Act-by alleging. sufficient. facts to-satisfy- the-four. Lanse factors.-

|
Finally, it is essential that plaintiff was the type of person the Hazing Act was meant to protect, and

that he suffered the type of harm that the Hazing Act was designed to prevent. 1 believe it is the

231 -

A.31



No. 1-15-0128

combination of these pleading requirements that allow a plaintiff to adequately set forth the
requisite duty element for a common law negligence cause of action brought pﬁrsuant to the

Hazing Act.
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INCUFIE CIRCUIT COURTT OF COOK COUNTY, ILLINDOIS
COUNTY DEPARTMENT, LAW DIVISION

GA I;{Y Lo BOGENBERGHER, as Spegial

Administrator of che Pstawe of DAYID R, g
BOGENBRERGENR, )
Plaindft, ;
| W i 1311616
PLKAPPA ALPHA CORPORATION, et. al,, | ;
Defendaots. g
AMENDED '

| MEMOBANDUM OPINION ANDR ORDER ON DEFENDANTS
| 2615 MQOTIONS TO DISMISS FIFTE AMENDED COMPELAINT ?

The Plintiff filed n vwelve-count Fourth Amended Coinplaint rgainst the
Defehdants asising out of the alcohol-related death of the Decedent at a college fraternity

pledping retvity known ns “Mom and Dad’s Night,” on November 1, 2012, Ttis alleged thac

-the Decedent, a pledye at the Fraternity, was glven excessive amourus of aleokol, became

uncor}scious, wis left on a bed, and thea died. Counts I and 11 are directed at Defendants i

 The Amaencled Memorandum Opinlen was issued to include the name of Paglck W,
Mexzlll, a5 4 indivicdual defendant sud officet of Eta Nu Chpter with regard to County IT[
and 1V, inadvertently omitied from the Original Memorandum Qpinion, who had joined if
the matlons to dismiss of the other officees and pledge boatd members, and Russell Copner,
as an jndividual member of the fraternity, and who was included In the members’ motion 1o
disrrilds. :

* The Plaindiff filed a Fifth Complaint, on May 28, 2014, adding Defendants Karissa
Azateln, Megan Ledone, Nichole Manfredini, Jillian Merrill and Monica Skowzon, but the
substandve allegations against nll other defendaats renmined the same, and the motions to
digmiss filed wich regard to the Fourth Amended Compliine would stand as o the Fifh
Amended Complaint
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Kappa Alphs Cotpestion (PIKA) and Pi iappa Alpha Internmiional Frateenity, counts 111
and IV are directed at Bea Nu Chapter of Pi Kappa Alpha laternationat Fraternity ac
Northern Hlinois University (BU), Pl Kappa Alphe Cotporation (MICA), Pi Kappa Alpha
International Iraternity, and seven officers or pledge board members, counts V and VI ace
clic(:f:lc:cl at the seven officers and pledge board members incividually, counts VII and VIiI
nre directed at 21 named active members of fraterity, counts IN and X are directad ut 16
non-member female students who participated in the l’ratc.u'.rit-y_ event, and counts X1 aad XIT
are directed at Pike Alwm, TLC, the owner of the premises where the fraternity was located.

Alof the claims sound in negligenice and are brought pursuant to the Wrangful Death Act

.and the Survival Ace.

2-(}'! 5 Motiona to Diamigs have been filed by Defendant PKA, Defendant EU,
Defendanes fraternity members Thomas Costello, Kevin Rossetd, Michael Plest, Nelson
Trizacry, Michae] Phillip, Jr., David Sailer, Alexander Renn, Estefan A, Diaz, Fazel
Vergaratope, [saiah Low, Andrew Bouleinu, Danicl Post, John Wallace, ‘homas Bralis,
Andres Jiminez, Nichdlas Sutor, Nyenzi Salasini, Russell P. Coyne,’ and Greg Petryla, {with
Gueg Peuyka filing a sepatate motion), Defendunts fratenity officers Alexander Jandick,
Jumes P. Harvey, Patrick W, Meruill, ' Omar Salameh, Steven Libert, John Futchinson, and
Daniel Blagini, Defendants female fraternity gueses/participants Kelly Butback, Lindsey

Frank, Junet Luna, Jessica Anders, Tiffany Schweinfurth, Nicole Minik, Alyssin Allegretd,

T See Pootnote 1, spra.
* See Pootnote 1, supra,

2.
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.T’u::dqncc Willcewr, Logan Redfield, Keistianna Kinz, Raquel Chaver, Katherine Reporto,
Colirtncy Odenthat, Nicole Manfredini, and Adtiana Sotelo, and Defendant Pike A,

L ail of the motions, the Defendams cs::cni.i;illy argue that the Fourth Amended
Coll'nplﬂinl: continues to fail to altege o duty in light of the case law which prohibits social
hcm:t lgbility with reginrd to alcohol. “Ihey agiin point out that the Quum and Maben cases

_hnv!c been tebuked and that even it their holdings survive, the allegations here do not fit into
.

the jnnn'ow exception of linbility carved out by those eases and do not fit within the Anti-
Hazing statute. Futther, the Defendants contend thac the pleading .ngmin fails to allege facts
to irinpose 8 dury with regatd w0 a volunary undertaking, concerted action, of joint liabiity.

In addition, che female students who participuied in the subject event sdd that »s they
did not belong to the fraternity, even if the Quinn/Flaben exception applicd, it would avt
Hpply to them,  They note that as it was only alleged that they wete in the room, they owed
no duty with respect w the provision-of alcohol,

| With regard speclfically o Defendant Pike Al‘um, it adlds that as it was only the

landlord, it cannot be Liable For the acts of the tenants which it did niot know of, noting that
there are no facts pled evincing any knowledpe,

The Plaintiff has filed n combined response 1o the motions. The Plaintff maintains
that the pleading is sufficicntly specific to state a cruse of action agringt all of the
Defendnnits. He continues to argue that Quing and Habep are .vin-bic and temain the [,
and that he has propefly alleged cluims in accordance with the dictates of those cases. Fle
also r:nninmins that he has properly alleged concerted action in 4 common scheme or plan, as
well as a duty pursuant to'a voluntary undertaking,

.3
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As 10/ the fermle student pasticipants, the PhindfE contends thac the enti-hazing
statute applies 1o everyone, and thus, they owed a duty under the Quinn/ Haken excepion,
With regard 1o Defenduay Pike, the Phine 6 conends thac as the tenants acts were
foresecable, the landlord 1s liable,

Most of the Pefendanis, cithee in the weplies or in 4 separate motion, have moved to

strike the Plaindffs reference in the tesponse o an unpublished Rule 23 appellate order ax it

is improper. They nlso move to strike the PlaintfPs reference to various astcles and
citations outside the four coenery of the complalat,
The Court has read the motions, response, and weplies.
U COURT'S DISCUSSION AND RULING
While the Court has made the same points in all of the prior rulings on all of the
previous Incatmadons of the Plaintiffs complaint, ic will agaln veview the applicable law. In
Quinn v, Slgma Rbo, 155 Tl App.3d 231 (4th Dist, 1987), where a fraternity pledge suffered
neurological damage as a resubt of the excessive consumption of nlcohol dusing un initiation
ceremony, the court held‘ that a qoxﬁplnint stuted n cavse of actlon based on the fact thnt the
plaintiff was rrquired to diink to intoxication in order to become a member of the fratcrnity
and the face that the frateenity's conduct violated the hazing statute. Quinn., m.'.238. Inn
similar situarion with tegarsd to a university Lacrosse Club, the couet in Ifl&bﬁﬂlhéﬂd&m,
232 1. App.3d 260 (3¢l Dist., 1992), followed the zationale in Quiun and found that a
complaint wag sufficient where the deinking was a.cequiremnent of membership to the club,
Habeg, nt 263
However, after Quinn and Fuben, the Hlingis Supreme Coutt, in the case of Charleg

4-
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v, Seighried, 165 11124 482, 504 (1 995)‘ declined to cxcate agy form of social host liability, -

Charles, 21 504, While the cour: in Chudes did not apecifically overmule these cases, the

breadth and scope of the Charles ruling appenrs (o have abrogated their hotdings. Purther, in

the Wakuwlich case, the Tltinois Suprerme Court specifically questioned the continued validity
of Quing and vecognized that che ruling and ratlonale in both Quinn and Hahen would
apply oaly in exaplionatly ancrow circumstances, where a coltege fraternity or organizetion
requires those ::ét-.ld.ng membership o engage in itlegal and dangerous actdvities in vliﬂlnr-,inn

of the anri-hazing seatute. Walulich v, Mrne, 2073 NL.2d 223, 23%-240 (2003).

_ Aand, prior to the ease being wffirmed by the Iinois Supreme Couet, the First District

Appellate cowr in Wakulich, stated that the Quinn exception did not suevive Clarss.
Walalich v, braz, 332 1L App.3d 768, 773 (st Dist, 2001y, Thus, despite chie PlaintifPs
protestations o the conwary snd his attempts ascribe # broader applieability to Quing, =
claim undler the Quing exception is questionable, at hest,

Morcover, to the extent that it remaing possible to state a cause of acton where a
student was requiced to consume alcohol to intaxication as 6 prerequisite for membership in
a frateenity or vniversity organlzation, the pleading must contain specific, relevant factual
allegations which are capable of setthng forth that nattow exception.

In the Fourth Amended Complaint, despite o few additonal nl]cgatilons, the Plaintiff
has again foiled o ser forth sufficient facts to allege a duty under the Quing exception o
soclal host liability. "The Plaintiffs allegadons contnue to he conclusery and do not plead
Facts which show thar the fraternity ‘nrgmimd intoxicution a8 & presequisite for membership in
violation of the anti-hazing statute. In the instant pleading, it is merely alleged that “on

5.
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infarmation and belief” the Decedent “helieved” that pattcipation in the setivity and
excessive drinking were tequited Fur membership.
I Also, it is merely alleged tha the plan to bave pledges drink excessively was made by
“unknown” frateenity members.  These are not the spcciﬁc,- factual allegations necessaty 1o
show that the fraternity requited those seeking membership to cngage in illegal and
dangerous activities in accordance with the Quinn decision, Furthermore, the allegatlons
with respect to any voluntary undectaling vira-wir cating for the Decedent when he beeame
uncci)nscious, continue o be deficicnt.

Similarly, the allegations of concerted actlon or joint Enbility alse condnue to be
lacking in factal specificity, as are the wlegations which attempt to plead the existence of 4
consip'mlcy. '

} With repard to all of the individunt Defendants, fratetnlty officers, members, and
studc,{nt patticipants, the Plaintiff stilt docs not sllege with particolarity the facts showing
whici'l Individual or individuals commitred any acty, cither indicative of teking eontrol over
thc'_Dccedcnt, ot showing the concoction of a scheme ot plan, o illnstrating how they acted
0 concert pursuant to such a scheme or plan,

While the Plaintiff now alleges thnt fretemity member Gregory Peteyka put the
I.Jcccdent- in the bedroom and tricd to orfent his head to prevent him from choking on
vmni; ifhe vomitt.:d. there are no facts pled which show that Peuyka took affinmutlve scion

and assumed exclusive control of the Decedenr which put him in a wouse position. Thus,
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there is ne duty based on u volunary undertakiog against Gregory Peuyka, *

freaddition, with regard o the non-member fermale paticipants in-the incident in
counnls 13X ancl X, ns the Court previously noted, even assuming that the Quinn exception
wns viable and applicable to this ease, it would not apply to those Defendaats as they were
not members of the fraternity,  There is also nothing in the anti-hazing swatute whea read as
"5 whole which would support its exteasion to non-members of an organtaaton, In any
evens, even if ic did, che Fourth Amended Complaint again lacks the facts nceassary to
support amexception to social host linbility, voluntary undertaking, or concerted actidi:/johﬁ
liability, with cugaed to these Dafendants,

Finally, with regard to Defendant Pike Alum, there are no factual rllegations which
would imposc a duty on it as & landlord with tegard to the actions of its tennnt, the Frateraity.
There are na specific facts pled which suppert the bare conclusoty allegation that it hed
knowledge of the Fraternity’s dangerous and illegal activities at “Mom and Dad's Night,” not
age there any other fincenal allegationis which provide suppott for the bare allegation of duty
on the pact of Pike Aham. Additionally, in light of the deficiencies with tespect to social host
liability, volunary undertaking; and joint liability, no such claim has been stated against Pike
Alum,

"The Plaintiff hus bad five oppottunitles to state a claim hete and in light of the
applicable law, it does not appear likely that the Plaintiff will be able to properly stute a cuse

of action against these Defendants. Thesefore, based on the foregaing, the D fendants’ 2-

*Fhe Court also amended this page of the Memorandum Qpinion to separate the
tuling pir-e-vis Gregory Petryke, as he bad Bled » separate inotion 1o dismiss,

.1
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|
615 Motions w Disimlss are granted with prejudice againse all Defendants ® and with no
v
further leave o replead.
This Amended Memorandum Opinion and Oxder is entered wome pro e 1o

Dcuﬁ;ml}cr 11, 20t 4.
|

ENTER: .

ENTER
DEC £ 2204 %
KATHY 84, FLANAGAN #267

- * This phzase wag added to irclude all Defeadants in this Court's ruling, repardless if
they filed & motion or metely joined in another defeadant’s motion.

8.
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