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ISSUE PRESENTED FOR REVIEW
Whether a trial judge has discretion to allow a post-conviction petitioner’s

motion to reinstate his petition after he has voluntarily withdrawn it.

STATUTE INVOLVED
722 ILCS 5/122-5 (2014) provides:

Within 30 days after the making of an order pursuant to subsection
(b) of Section 122-2.1, or within such further time as the court may
set, the State shall answer or move to dismiss. In the event that a
motion to dismissis filed and denied, the State must file an answer
within 20 days after such denial. No other or further pleadings shall
be filed except as the court may order on its own motion or on that
of either party. The court may in its discretion grant leave, at any
stage of the proceeding prior to entry of judgment, to withdraw the
petition. The court may in its discretion make such order as to
amendment of the petition or any other pleading, or as to pleading
over, or filing further pleadings, or extending the time of filing any
pleading other than the original petition, as shall be appropriate,
just and reasonable and as is generally provided in civil cases.

SUBMITTED - 951296 - Kimberly Maloney - 4/26/2018 11:13 AM



122378

STATEMENT OF FACTS

The statement of facts in the State’s brief adequately describes the proceedings
in this case up until the petitioner’s July, 2014, “motion for reinstatement and
void judgment.” (State’s br. at 3-10) The following additional facts would assist
this Court in considering the issue.

The petitioner filed his motion to reinstate his withdrawn post-conviction
claims (motion toreinstate) on July 1, 2014, along with a new version of his petition.
(C. 3823, 3842) The State filed a written objection to the motion to reinstate. (C.
3957) The State argued that the Appellate Court’s holdings in People v. English,
381 111.App.3d 906 (3rd Dist. 2008), and People v. Macri, 2011 IL App. (2d) 100325,
created a one-year limitations period for reinstating a withdrawn post-conviction
petition. (C. 3957) The State argued that because the petitioner had attempted
to reinstate his petition outside of that one-year period, his attempt must fail.
(C. 3958) The petitioner filed a reply to the State’s objection, in which he argued
that his case was distinguishable from English and Macri. (C. 3964)

A hearing was held on the motion to reinstate on September 8, 2014. (R.
6879-81) At the hearing, the State argued that the Appellate Court’s holding in
Macriwas “directly on point” and “says you have a year to reinstate the petition.”
(R. 6879) The judge noted the State’s argument and stated, “I concur in that
analysis.” (R. 6880) The judge subsequently issued the written order referenced
in the State’s statement of facts, finding that English and Marci were “dispositive,”

and denying the petitioner’s motion to reinstate. (C. 3971)
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ARGUMENT

Because Section 122-5 of the Post-Conviction Hearing Act explicitly
grants a post-conviction petitioner the right to withdraw and “plead-over”
a petition and file “further pleadings,”; and where the section grants the
judge discretion to extend the due date of any filing other than an original
petition, a judge has discretion to allow a petitioner to file a motion to
reinstate a voluntarily withdrawn petition any time after he withdrew
it. The judge in this case abused that discretion.

The petitioner in this case filed his amended post-conviction petition in
1997. (C. 1873) After the trial judge dismissed the petition and the petitioner
appealed that dismissal, this Court held that three of the petition’s claims made
substantial showings of violations of the petitioner’s constitutional rights, and
remanded those three claims for an evidentiary hearing. (C. 2196) That evidentiary
hearing was never held because in 2004, after then-governor George Ryan commuted
the petitioner’s death sentence to one of natural life, the petitioner voluntarily
withdrew his petition. (C. 2683; R. 6811) The petitioner subsequently made several
filings in Illinois and federal courts, before filing a motion to reinstate his post-
conviction petition in 2014, the motion which is at issue in this appeal. (C. 3842)

The trial judge denied the petitioner’s motion to reinstate. (C. 3971) Citing
the Appellate Court’s holdingsin Peoplev. English, 381 I11.App.3d 906 (3rd Dist.
2008), and People v. Macri, 2011 IL App (2d) 100325, the judge ruled that the
petitioner was forbidden from reinstating his post-conviction petition more than
one year afterit had been withdrawn. (C. 3971; R. 6879) The judge misinterpreted
English and Macri. More importantly, the judge failed to recognize the discretion

vested in him by the Post-Conviction Hearing Act to allow the reinstatement of

a withdrawn post-conviction petition at any time. 725 ILCS 5/122-5 (2014); People
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v. Pace, 386 I11.App.3d 1056, 1060-61 (4th Dist. 2008). The Appellate Court in
this case correctly held that the judge abused his discretion, vacated the judge’s
order denying the motion to reinstate, and remanded the cause for further
proceedings. People v. Simms, 2017 IL App (2d) 141251, § 33. This Court should
affirm the Appellate Court’s judgment.

Theissuein this case depends entirely on whether a trial judge has discretion
to reinstate a post-conviction petition more than one year after the petition was
voluntarily withdrawn. A trial judge abuses his discretion when he fails to exercise
it. People v. Queen, 56 111.2d 560, 565 (1974); People v. Partee, 268 111.App.3d 857,
868-69 (1st Dist. 1994). The State makes no argument that the judge exercised
his discretion in this case. (State’s br. at 13-32) Therefore, if the judge had discretion,
it 1s undisputed that he abused it.

The question of the judge’s discretion involves interpretation of Section
122-5 of the Post-Conviction Hearing Act. 722 ILCS 5/122-5. The purpose of statutory
interpretation is to ascertain the legislature’s intent. People v. Johnson, 2017 IL
120310, 9 15. To accomplish that, this Court should consider the statute as a whole
and, where possible, give its language its plain and ordinary meaning. People
v. Gutman, 2011 11.110338, § 12. This Court should only deviate from that analysis
to avoid “absurd, inconvenient, or unjust results.” Johnson, 2011 IL 120310,
21.

The purpose of the Post-Conviction Hearing Act is to provide a remedy for
any person whoisimprisoned as a result of a violation of his constitutional rights.

Peoplev. Eatmon, 47111.2d 90, 92 (1970); People v. Jennings, 41111.2d 21, 26 (1952).
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When the purpose of a statute is to achieve justice, the statute should be liberally
construed toward that end. People v. Lawton, 212 111.2d 285, 298 (2004).

The Act provides a three-step procedure for adjudication of petitions for
post-conviction relief. 725 ILCS 5/122-1, et seq. (2014). The first step requires
that the judge examine the claim and dismiss the petition if it is frivolous or is
patently without merit. 725 ILCS 5/122-2.1(a)(2) (2014); People v. Edwards, 197
I11.2d 239, 244 (2001). If a petition is not frivolous, the judge must docket it for
further consideration and appoint counsel to represent the petitioner. 725 ILCS
5/122-2.1(b) (2014); 725 ILCS 5/122-4 (2014). The petitioner then has an opportunity
to amend the petition. The State is granted an opportunity to answer or move
to dismiss the petition. 725 ILCS 5/122-5. If the petition survives the State’s motion
to dismiss, it progresses to a third and final stage where the court holds an
evidentiary hearing. Reliefis then granted or denied based on that hearing. 725
ILCS 5/122-6 (2014).

Within the framework outlined above, Section 122-5 allows the judge wide
discretion in how to proceed on a petition. It expressly allows a judge to grant
leave to withdraw a petition any time prior to entry of judgment. 725 ILCS 5/122-5;
People v. Wright, 149 111.2d 36, 54 (1992). Beyond that, it authorizes the judge
to allow the filing of any further pleading or “pleading over” in support of or opposed
to the petition; to allow the amendment of the petition or any other pleading; and
to set or extend time limitations for the filing or amendment of any pleadings
other than the original petition. 725 ILCS 5/122-5; Wright, 149 111.2d at 54. The

section instructs the judge to exercise that discretion, “as shall be appropriate,

SUBMITTED - 951296 - Kimberly Maloney - 4/26/2018 11:13 AM



122378

just, and reasonable and as is generally provided in civil cases.” 725 ILCS 5/122-5.

When a judge is granted such discretion, his rulings should be reviewed
for an abuse of that discretion. People v. McKibbins, 96 111.2d 176, 188 (1983).
A trial judge abuses his discretion when he fails to exercise it because he fails
to realize a matter is within his discretion. Queen, 56 111.2d at 565; Partee, 268
I11.App.3d at 868-69.

Section 122-5 expressly allows the judge to accept the voluntary withdrawal
of a post-conviction petition, but does not expressly allow the judge to “reinstate”
awithdrawn petition. 725 ILCS 5/122-5. The districts of the Appellate Court have
all held that a judge does have some ability to reinstate a withdrawn petition,
but disagree concerning the origin and scope of that ability. Simms, 2017 IL App
(2d) 141251, 9 33; Peoplev. York, 2016 IL App (5th) 130579, § 30; Peoplev. Harris,
2016 IL App (1st) 141778, 19 18-19, 22; Macri, 2011 IL App (2d) 100325, 99 7-8;
Pace, 386 I11.App.3d at 1060-61 (4th Dist. 2008); English, 381 I11.App.3d at 910.

In English, the Third District held that under a combined reading of Section
122-5 and Section 13-217 of the Code of Criminal Procedure [735 ILCS 5/13-217
(1994)], the trial judge has no discretion, but must allow a petitioner’s request
toreinstate his withdrawn petition so long as the request occurs within one year
of the withdrawal. 381 I11.App.3d at 910.

In Macri, the Second District held that under the same combined reading
of sections, a judge is not required to grant a request to reinstate a petition more
than one year after it was withdrawn, but might have discretion to do so. 2011

IL App (2d) §9 8-9. In this case and in York, the Second District and the Fifth
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District both held that under a combined reading of Section 122-5, Section 13-217,
and the statute of limitations for post-conviction petitions found at Section 122-1(c)
of the Act [725 ILCS 5/122-1(c) (2014)], a judge faced with a request to reinstate
apetition that was withdrawn more than a year prior must consider whether the
petitioner’s failure to make his request within one year was the result of his culpable
negligence. Simms, 2017 IL App (2d) 141251, 9 33; York, 2016 IL App (5th) 130579,
9 30.

In Harris, the First District held that neither Section 122-5 nor Section
13-217 grants the judge any authority to reinstate a withdrawn petition; however,
the judge can still entertain a request to vacate his order allowing the withdrawal
of a petition within 30 days of it being entered, and, under Section 13-217, the
petitioner can “refile” the same petition within one year. 2016 IL App (1st) 141778,
99 18-19.

Finally, in Pace, the Fourth District held that under Section 122-5 alone,
the judge has discretion to grant or deny any request to reinstate a withdrawn
petition. 386 I11.App.3d at 1060-61.

Paceis the best reasoned of the above-cited decisions. In Pace, the petitioner’s
appointed counsel voluntarily withdrew his petition and the judge entered an
order dismissing it. 386 I1l.App.3d at 1057. Nine monthslater, the petitioner filed
a pro se motion to reconsider the dismissal, which the judge denied after a hearing.
386 I11.App.3d at 1058. The petitioner appealed, arguing that the judge was required
to grant his request to reinstate his petition because he made it within a year

of having withdrawn the petition. 386 Ill.App.3d at 1058. The State made the
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same argument that it makes in this case: the judge had no ability to allow the
reinstatement of the petition because neither Section 122-5 nor Section 13-217
expressly provided for any such reinstatement. 386 I11.App.3d at 1060. The Appellate
Court rejected the State’s argument.

The Appellate Court in Pace found that Section 122-5 on its own granted
the judge discretion to allow the reinstatement of a withdrawn petition. 386
I11.App.3d at 1060. The court noted Section 122-5's language allowing the judge

[144

to “make such order as to amendment of the petition or any other pleading, or
asto pleading over, or filing further pleadings.” (emphasis supplied) 386 I11.App.3d
1060, quoting 725 ILCS 5/122-5. The Court held that reinstating a withdrawn
petition was the same as “pleading over” and “filing further pleadings.” 386
I11.App.3d at 1060. As such, the plain language of Section 122-5 granted the judge
discretion to allow the reinstatement of a withdrawn petition, even if it did not
use the exact term “reinstate.” 386 I1l.App.3d at 1061. The court held that under
the circumstances of that case, the judge abused his discretion in refusing to
reinstate the petition. 386 I11.App.3d at 1063.

This Court should adopt the reasoning of Pace. That reasoning gives effect
to the plain language of Section 122-5. A motion to reinstate a withdrawn petition
is an attempt to “plead over” or file a “further pleading” as contemplated by Section
122-5. Section 122-5 grants the judge discretion to allow or deny such a motion.
725 ILCS 5/122-5. 1t also grants the judge discretion to “extend the due date” for

any filing other than an original petition. 722 ILCS 5/122-5. As such, any time

a petitioner files a motion to reinstate a previously-withdrawn post-conviction
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petition, the trial judge has discretion to grant or deny that motion.

This interpretation of Section 122-5 1s consistent with the overall purpose
of the Post-Conviction Hearing Act. The purpose of the Act is to provide a remedy
for people who are incarcerated as the result of violations of their constitutional
rights. Eatmon, 47111.2d 91. It is not, as the State suggests, to promote the finality
of criminal convictions. (State’s br. at 16) Finality is a legitimate concern, but
itis far more important that constitutional violations be remediated. To that end,
while the legislature has created time restrictions for the filing of petitions and
prohibited the filing of successive petitions, it has always given the judge discretion
to override those limitations when justice requires. See 725 ILCS 5/122-1(c) (2014)
(judge has discretion to extend statute of limitations indefinitely if he finds the
delay is not due to the petitioner’s culpable negligence); 725 ILCS 5/122-1(f) Gudge
has discretion to accept a successive petition if he finds that cause and prejudice
exist). Recognizing a judge’s discretion to allow the reinstatement of a withdrawn
petition in the interest of justice furthers the interests reflected in those provisions
of the Act. Removing that discretion from the judge does not.

All of the above-cited Appellate Court decisions are compatible with Pace’s
interpretation of Section 122-5. English concerned whether a judge was required
to accept a motion to reinstate a withdrawn petition that is filed within a year
of the withdrawal - a question that is not at issue in this case. 381 I11. App. 3d
at 910. Macri recognized that Section 122-5 granted the judge “a great deal of
discretion” with respect to the filing of pleadings during post-conviction proceedings,

but did not consider the question further because it had not been briefed. 2011
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IL App (2d) 100325, § 9.

Simms and York both held that a judge does have discretion to allow a motion
to reinstate a withdrawn petition, but arrived at that conclusion through an
unnecessarily complicated process involving Section 122-5, Section 122-1(c) and
Section 13-217 of the Code of Civil Procedure. Simms, 2017 IL App (2d) 141251,
4 33; York, 2016 IL App (5th) 130579, 9 30. Simms and York focused on Section
122-5's language allowing the judge to issue orders “extending the time of filing
any pleading other than the original petition, as shall be appropriate, just and
reasonable and as is generally provided in civil cases.” Simms, 2017 IL App (2d)
141251, 9 32; York, 2016 IL App (5th) 130579, 4 27. Both courts noted that Section
13-217 allowed civil litigants to re-file any voluntarily withdrawn pleadings within
one year of their withdrawal or the relevant statute of limitations, whichever was
longer. Simms, 2017 IL App (2d) 141251, § 32; York, 2016 IL App (5th) 130579,
9 27. Because Section 122-1(c) allows the judge to extend the limitations period
for post-conviction petitions indefinitely if he finds that any late filing is not the
result of the petitioner’s culpable negligence, the judge must have the same
discretion to extend the re-filing period under Section 13-217. Simms, 2017 IL
App (2d) 141251, § 32; York, 2016 1L App (5th) 130579, § 27.

Though the courtsin Simms and York reached their conclusions differently
than did the court in Pace, their holdings ultimately were all the same. Whether
it derives from Section 122-5 alone or from a combination of Sections 122-5, 122-1(c),
and 13-271, the trial judge has discretion to allow a motion to reinstate a voluntarily

withdrawn post-conviction petition even if a year has passed since the petition

10
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was withdrawn. Simms, 2017 IL App (2d) 141251, 9 32; York, 2016 IL App (5th)
130579, 9 27; Pace, 386 I11.App.3d at 1061.

Even Harris is compatible with Pace’s interpretation of Section 122-5. In
Harris, the petitioner voluntarily withdrew his petition on June 8, 2012, and the
judge entered an order dismissing the petition. 2016 IL App (1st) 141778, q 8.
On July 5, 2012, the petitioner filed a motion to vacate the judge’s order, which
the judge denied on July 27, 2012. 2016 IL App (1st) 141778, 4 8. The petitioner
did not file timely notice of appeal from that July 27 order. Instead, over the course
of the subsequent two-and-a-half years, he filed a series of motions seeking to
reinstate the petition. 2016 IL App (1st) 141778, 49 9-11. Finally, the petitioner
filed notice of appeal from an order the judge issued on January 9, 2015. 2016
IL App (1st) § 11. The Appellate Court held that the notice was untimely because
the judge lost jurisdiction to hear subsequent motions to reinstate the petition
30 days after he denied the motion to vacate on July 27. 2016 IL App (1st) 49
19-20. In dicta, the court noted that under Section 13-217 of the Code of Civil
procedure, the petitioner could have “refiled” his petition within one year of
withdrawing it. 2016 IL App (1st) 141778, § 22.

Even though the court in Harris limited the judge’s discretion to hear a
motion to reinstate a withdrawn petition, it nevertheless held that a judge did
have that discretion so long as the motion to reinstate was filed within 30 days.
2016 IL App (1st) 141778, 9 22. The court did not consider Section 122-5'slanguage
giving the judge discretion to “extend the time of filing of any pleading other than

an original petition.” 725 ILCS 5/122-5. When that language is combined with

11
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the court’s holding, even Harris stands for the proposition that a judge has discretion
to consider a motion to reinstate filed long after the petition was withdrawn.

The State’s argument unnecessarily complicates the issue. According to
the State, the Post-Conviction Hearing Act does not allow for the reinstatement
of a withdrawn petition under any circumstance. (State’s br. at 13-14, 18) The
State argues that the Act only authorizes the judge to consider four types of
pleadings: initial petitions, successive petitions, motions to dismiss, and answers.
(State’s br. at 18) As such, a judge can only consider a motion to reinstate a
withdrawn petition if the judge first re-characterizes the motion to be a successive
petition. (State’s br. at 18-19) A successive petition can only be filed if the petitioner
establishes cause and prejudice. 725 ILCS 5/122-1(f). The State argues that because
the petitioner in this case did not establish cause and prejudice, his motion to
reinstate his original petition was properly denied as an improper successive petition.
(State’s br. at 22-32) This Court should reject the State’s argument.

The central premise of the State’s argument is that the Post-Conviction
Hearing Act only authorizes trial judges to consider initial petitions, successive
petitions, motions to dismiss, and answers. (State’s br. at 18) That is demonstrably
untrue. Section 122-5 explicitly authorizes judges to consider “pleading over,”
amended pleadings, and “further pleadings.” This Court has held that a judge
has authority to consider many other types of pleadings. In People v. Owens, 139
I11.2d 351, 358 (1990), this Court held that a trial judge has discretion to consider
a motion for a fitness evaluation in a post-conviction proceeding, and abuses that

discretion when he fails to exercise it, even though such motions are not explicitly

12
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provided for in the Act. See also People v. Greer, 212 111.2d 192, 207-08 (2004)
(judge has discretion to consider post-conviction counsel’s motion to withdraw);
Peoplev. Coleman, 208 111.2d 261, 287-88 (2002) (judge has discretion to consider
motion for discovery in post-conviction proceedings).

Even the State admits that Section 122-5's authorization of the judge to
consider “further pleadings” does not refer to initial and successive petitions. (State’s
br. at 18) That admission defeats the rest of the State’s argument. If Section 122-5
authorizes the judge to consider pleadings other than the four listed in the State’s
brief, then the judge has discretion to consider those pleadings without re-
characterizing them as successive petitions. Therefore, the judge has discretion
to consider a motion to reinstate a withdrawn petition without re-characterizing
1t as a successive petition.

The State’s claim that a motion to reinstate a withdrawn petition is really
a successive petition 1s also incompatible with the requirements of the Post-
Conviction Hearing Act. The Act forbids the filing of a successive petition unless
the petitioner can establish cause and prejudice. 725 ILCS 5/122-1(f). Cause is
defined as an external factor that prevented the petitioner from raising his claims
in a previous petition. People v. Pitsonbarger, 205 111.2d 444, 462 (2002). By
definition, a petitioner seeking to reinstate his previously-withdrawn petition
cannot ever prove that an external factor prevented him from raising his claims
in the previous petition because, by definition, that petitioner did raise those claims
in that petition. The rule proposed by the State would effectively make it impossible

for any post-conviction petitioner to ever reinstate any withdrawn petition,

13
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regardless of circumstances.

The State’s discussion of Section 13-217 of the Code of Civil Procedure is
not relevant to the issue in this case. (State’s br. at 20-21) Section 13-217 does
not grant the judge any discretion with respect to motions to reinstate withdrawn
pleadings. 725 ILCS 5/13-217. The section only limits the judge’s discretion, making
1t impossible for the judge to deny an attempt to refile a pleading within a year
of it being withdrawn. It may be, as the Appellate Court held in English, that
Section 13-217 applies to a motion to reinstate a post-conviction petition filed
within one year of the petition having been withdrawn. 381 Ill. App. 3d at 910.
If that is the case, then a judge has no choice but to allow a petitioner to refile
his petition within one year of it having been withdrawn. However, because the
motion to reinstate in this case was not filed within one year of the petition being
withdrawn, the judge had discretion to deny it.

The State further argues that the petitioner’s motion to reinstate should
have been denied as a successive post-conviction petition because his previous
withdrawal of the claims constituted a final judgment. (State’s br. at 22-32) That
claim should not persuade this Court. The “final judgment denying forty-two claims”
discussed in the State’s brief does not exist. (State’s br. at 22) The only final
judgment issued on the merits in this case was the trial judge’s 1998 order
dismissing the entire petition. (C. 2196) This Court affirmed that order in part,
but reversed it with respect to three claims of perjury by State’s witnesses. People
v. Simms, 192 111.2d 348, 430 (2000). This Court remanded the three perjury claims

for an evidentiary hearing. 192 I11.2d at 430. Neither of those orders could possibly

14
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have rendered the three perjury claims res judicata.

The only order that could possibly be said to have rendered the three claims
res judicata was the trial judge’s 2004 order granting the petitioner’s motion to
withdraw the petition. (State’s br. at 25-32) However, a judge’s order accepting
the withdrawal of a petition under Section 122-5 is not the same as a final order
dismissing or denying a petition on its merits. A judge’s authority to dismiss or
deny a post-conviction petition on its merits is set forth in Sections 122-2.1 and
122-6 of the Act. 725 ILCS 5/122-2.1(a)(2) (2014); 725 ILCS 5/122-6. The authority
to accept the voluntary withdrawal of a petition is set forth separately in Section
122-5, one sentence before the same section sets forth the judge’s authority to
accept the “pleading over” of, or filing further pleadings relating to, a petition.
725 ILCS 5/122-5. Under the Act, the acceptance of a motion to withdraw a petition
is not the same as an order dismissing or denying the petition on its merits. The
judge’s authority to accept the withdrawal of the petition carries with it the authority
to reinstate a withdrawn petition.

Finally, this Court should consider the practical implications of the arguments
raised in this case. This Court has already found that the post-conviction petition
atissueinthis case made a substantial showing that the petitioner’s constitutional
rights had been violated during his sentencing hearing. Simms, 192 11l. 2d at 430.
Itisnot hyperbole to say that the petitioner withdrew that petition under a literal
threat of death. (C. 2717); People v. Morris, 219 111.2d 373, 375 (2006). All the
petitioner is asking is that this Court find that the trial judge has discretion to

consider whether to allow him to reinstate his withdrawn post-conviction petition.

15

SUBMITTED - 951296 - Kimberly Maloney - 4/26/2018 11:13 AM



122378

The State is asking this Court to hold that the judge has no such discretion - that
no petitioner can ever reinstate a withdrawn petition, no matter how meritorious
the petition or how excusable the delay. The petitioner’s position is compatible
with both the plain language and the overall purpose of the Post-Conviction Hearing
Act. The State’s position is not.

The Post-Conviction Hearing Act grants the judge wide discretion to allow
“pleading over”’and the filing further pleadings, and to extend deadlines for those
filings. 725 ILCS 5/122-5. Though Section 5/13-217 of the Code of Civil Procedure
1s relevant to the interpretation of the Act, it only limits the judge’s discretion
to deny an attempt to refile a withdrawn pleading before the passage of a year.
This Court should hold that the trial judge has discretion to consider a motion
to reinstate a post-conviction petition filed more than one year after the petition
is withdrawn.

The trial judge abused his discretion by refusing to consider the petitioner’s
motion to reinstate his post-conviction petition because the judge failed to recognize
that he had discretion to do so. The petitioner respectfully requests that this

Honorable Court affirm the Appellate Court’s order.
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CONCLUSION

For the foregoing reasons, Darryl Simms, defendant-appellee, respectfully

requests that this Court affirm the Appellate Court’s order reversing the trial

judge’s order denying the petitioner’s motion to reinstate, and remanding the cause

for further proceedings.
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