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JUSTICE ROCHFORD delivered the judgment of the court. 
 Justices Lampkin and Martin concurred in the judgment. 
  

ORDER 
 
¶ 1 Held: The second-stage dismissal of defendant’s postconviction petition is reversed, and 

this matter is remanded for third-stage proceedings, where defendant made a 
substantial showing to support his claims of actual innocence and that his sentence 
violated the proportionate penalties clause. 

 
¶ 2 Defendant-appellant, Brandon Lee, appeals from the second-stage dismissal of the 

postconviction petition he filed pursuant to the Post-Conviction Hearing Act (Act) (725 ILCS 

5/122-1 et seq. (West 2024)). For the following reasons, we reverse and remand for further 

proceedings. 

¶ 3 Many of the prior proceedings in this matter were fully set out in our prior order, entered 

upon our rejection of the arguments raised in defendant’s direct appeal, and need not be fully 
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restated here. See People v. Lee, 409 Ill. App. 3d 1156 (2011) (table) (unpublished order under 

Illinois Supreme Court Rule 23). We therefore restate only those facts necessary to resolve this 

appeal. 

¶ 4 In March of 2008, defendant was charged by indictment with several offenses, including 

attempted murder, aggravated vehicular hijacking, and aggravated battery with a firearm. The 

charges generally alleged that, while taking a motor vehicle by force, defendant shot the victim, 

Eric Gray, and caused great bodily harm. A jury trial was held in February 2009. 

¶ 5 At trial, Gray testified that he had known defendant for several years. The two lived in the 

same neighborhood in Chicago. On February 19, 2008, Gray went to an apartment building in his 

neighborhood where defendant and some other people were “shooting dice, smoking weed; that 

stuff.” Gray offered to sell his vehicle to defendant, and the two agreed on a price of $1,500. 

Defendant paid Gray $600 and took the vehicle, with the understanding that the balance would be 

paid later. 

¶ 6 Two days later, Gray, defendant, and two other individuals were driving around in the 

vehicle Gray had sold to defendant. When defendant stopped at a gas station and went inside, Gray 

decided to take the vehicle back. Gray testified that defendant had not yet paid the balance due on 

the vehicle, and he intended to give back the $600 that had been paid to defendant. After Gray 

drove off without defendant, defendant called one of the other individuals in the vehicle. Gray 

explained he would pay defendant back, but defendant responded “it’s on.” Gray testified that he 

understood defendant to mean “watch out for him. Like it’s on. Like something is going to 

happen.” 

¶ 7 Early in the evening of February 26, 2008, Gray had parked the vehicle in an alley near 

where he had originally sold it to defendant. Gray had not seen defendant since taking the vehicle 
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back, but he now saw him walking up the alley. Defendant walked up to the driver-side door and 

told Gray to get out of the vehicle. Defendant then tried to open the door, but it was locked. Just 

as Gray was reaching into his pocket to pull out some money to pay defendant back, he saw 

defendant had a gun. Defendant then shot Gray in the face through the partially opened window, 

with the bullet striking Gray under the left eye before it hit his nose and cheek-bone. 

¶ 8 Gray briefly lost consciousness, and, when he regained his senses, he saw defendant 

walking away. Gray tried to drive the vehicle but the alley was covered in ice and the vehicle 

would not move. He got out of the vehicle and tried to find someone to help him. Gray soon saw 

defendant in a nearby yard, and defendant again started shooting at him with a second gun. Gray 

was not wounded a second time. Ultimately, Gray was able to find help from a woman he knew in 

a nearby apartment and an ambulance was called. Gray was taken to the hospital, where he spent 

over two weeks recuperating from the gunshot wound. 

¶ 9 While Gray was at the hospital, a police detective presented him with a photo array. Gray 

testified that he identified defendant in the photo array as the person who had shot him. On cross-

examination, Gray admitted that he did not see his vehicle again before being taken to the hospital 

and he did not know who had taken his vehicle. 

¶ 10 Detective Gerald Hamilton testified that he was assigned to investigate the incident. When 

Detective Hamilton arrived at the scene of the shooting later in the evening of February 26, 2008, 

the alley had already been secured by other police officers and he did not observe any vehicles 

parked in the alley. However, he did observe a number of shell casings and a blood trail. Early in 

the morning of February 29, 2008, Detective Hamilton was informed a person of interest was in 

custody and he thereafter met with defendant. Defendant was advised of his Miranda rights and 

agreed to speak with Detective Hamilton. 
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¶ 11 Detective Hamilton testified that, during their conversation, defendant stated that he had 

known Gray for over 10 years as they lived in the same neighborhood. About a week before the 

incident, defendant was playing a dice game when Gray offered to sell defendant his vehicle. 

Defendant stated that they settled on a price of $600, he paid Gray that amount, and he then took 

the vehicle. Two days later, Gray was in the vehicle with defendant and two other individuals. 

Gray drove the vehicle off when defendant stopped at a gas station. Defendant called one of the 

other passengers in the vehicle, and was relayed a message that Gray was going to keep the vehicle 

and return defendant’s $600. 

¶ 12 Defendant tried to locate Gray over the course of the next several days before he ultimately 

encountered him in an alley on February 26, 2008. Defendant stated that he approached the door 

of the vehicle and demanded Gray return the vehicle to him, but Gray just smiled at him. When 

defendant tried to open the vehicle door he found that it was locked. Angered by Gray’s refusal to 

return the vehicle, defendant shot Gray once through the partially open vehicle window. After the 

first shot, defendant’s gun jammed. Gray then exited the vehicle and defendant stated that he drove 

the vehicle away and parked it in his “hide-away.” 

¶ 13 Detective Hamilton also testified that defendant agreed to cooperate with the police in the 

retrieval of weapons at his residence. Defendant stated that two firearms could be recovered there, 

including a .380-caliber weapon he had bought from Gray. Finally, Detective Hamilton testified 

that Gray was able to identify defendant as the person who shot him in a photo array presented to 

him.  

¶ 14 Officer Michael Flisk testified that he was an evidence technician for the Chicago police 

department. On February 29, 2008, he accompanied defendant and several other officers to a 
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residence to collect two firearms. Two firearms were recovered, a loaded .25-caliber pistol and a 

loaded .380-caliber pistol. 

¶ 15 Finally, the State presented evidence that a fired cartridge casing was recovered in the alley 

where the incident took place. In a nearby yard, the police recovered two more fired cartridge 

casings along with one unfired cartridge casing. Forensic testing confirmed the fired casings were 

shot from the two firearms recovered with the assistance of defendant. 

¶ 16 Following the introduction of this evidence, the State rested. Defense counsel moved for a 

directed verdict on the grounds that Gray’s testimony was not credible and defendant’s prior 

statement to Detective Hamilton was unreliable because it had not been transcribed or otherwise 

recorded. The trial court denied the motion, and defendant testified on his own behalf. 

¶ 17 Defendant’s trial testimony generally corresponded to the statement he had previously 

given to Detective Hamilton. However, defendant now stated that he only shot Gray in the alley 

after Gray produced his own firearm. Defendant testified that he shot Gray because he was afraid. 

After Gray was shot, he got out of the vehicle and fired a couple of shots before dropping his gun. 

Defendant recovered Gray’s firearm and drove off in the vehicle. 

¶ 18 In rebuttal, Detective Hamilton testified that defendant never told him that Gray produced 

a gun first, or that defendant fired his own weapon in self-defense. Additionally, defendant never 

told Detective Hamilton that the second gun had belonged to Gray. 

¶ 19 At the conclusion of trial, the jury found defendant not guilty of attempted murder but 

guilty of aggravated vehicular hijacking and aggravated battery with a firearm. Defendant filed 

several motions for a new trial. The trial court denied each of the motions and the matter proceeded 

to a sentencing hearing.  
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¶ 20 On August 6, 2009, the trial court held a sentencing hearing where it considered 

defendant’s presentence investigation report (PSI), aggravating factors including the facts of the 

case—in which defendant shot Gray in the face at close range and then took the vehicle from him 

by force—and Cook County Sheriff Officer Wilfrido Trejo’s testimony at the sentencing hearing 

that defendant spit on his face while being transported after his arrest. 

¶ 21 The PSI showed that defendant reported a normal childhood. He was raised by his mother, 

with whom he had a good relationship, as well as with his brother. Defendant reported no history 

of abuse, neglect, DCFS involvement, or runaway situations. He last spoke to his father when he 

was ten years old. Defendant graduated from high school in 2006 and attended special education 

classes for slow learning from fourth through twelfth grade. He denied any gang involvement and 

denied any alcohol or drug problems. Prior to his incarceration, defendant had lived with his 

mother and brother in the same residence for the past 17 years and planned to return to that address 

upon release. 

¶ 22 The trial court also considered mitigating factors such as defendant’s lack of any prior 

felony convictions, the testimony of defendant’s mother, Rochanda Grey, and defendant’s 

statement in allocution in which he said: 

“I would just like to give a sincere apology to the victim. I would like to apologize to the 

State of the Illinois. And, I would like to apologize because it might have an effect, 

negatively, by my prior actions. But, I am somewhat illiterate to the law. But, I do 

understand the seriousness of the charges I face before you. And, I am going to accept full 

responsibility for it. Because my ignorance to the law is really no excuse –do you know 

what I’m saying?” 
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¶ 23 The trial court then merged defendant’s conviction for aggravated battery with a firearm 

into his conviction for aggravated vehicular hijacking under the one-act, one-crime doctrine and 

sentenced him to 18 years with an additional 25 years based on the firearm sentencing 

enhancement. Defendant’s motion to reconsider this sentence was denied and he filed a direct 

appeal. 

¶ 24 On appeal, defendant asserted that: (1) his trial counsel provided ineffective assistance by 

failing to move for a directed verdict on the grounds the State did not prove the corpus delicti of 

the offense of aggravated vehicular hijacking and for failing to object to inadmissible evidence; 

(2) he was denied a fair trial when the trial court failed to instruct the jury that certain testimony 

should be disregarded; (3) he was entitled to a new trial because the trial court failed to strictly 

comply with Illinois Supreme Court Rule 431(b) (eff. May 1, 2007); and (4) his sentence was 

excessive. As to his sentence, defendant contended that his 43-year sentence was excessive and 

reflected the trial court’s failure to give adequate weight to his rehabilitative potential. Defendant 

noted the evidence presented at his sentencing hearing established he was only 20 years old at the 

time of the incident, was a high school graduate with a significant work history, and had no prior 

felony convictions. Defendant had also apologized for his actions and showed remorse at the 

sentencing hearing and asserted that circumstances similar to those which led to the incident were 

unlikely to reoccur. This court affirmed in an order entered in June 2011. Lee, slip order at 2. 

¶ 25 On April 19, 2017, defendant filed a pro se petition for postconviction relief. Defendant 

raised two claims: (1) actual innocence based on newly discovered evidence that the victim was 

armed with a handgun and was recruiting others to forcibly repossess Gray’s vehicle shortly before 

the shooting; and, (2) ineffective assistance of trial counsel for failing to investigate the crime 
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scene and arrest location for potential eyewitnesses supporting a claim of self-defense and 

rebutting the victim’s and officer’s testimony. Defendant attached four affidavits to his petition.  

¶ 26 In an affidavit from George Driver, he averred that on February 26, 2008, at approximately 

5:30 p.m., Gray “flagged me down ***. He had a handful of money and a handgun stuck in his 

waistband” and asked for help to “take [the vehicle] back.” Driver also averred he later heard from 

“a man” that Gray “pull[ed] a gun on Brandon Lee, who fortunately managed to pull a gun an[d] 

shoot first.” 

¶ 27 In Clarence Martin’s affidavit, he averred that on February 28, 2008, he overheard a police 

officer tell defendant: “ ‘The only way I can stop my officers from beating you half out of your 

mind is for you to just say you shot the man. Say it and I promise I will let you go home.’ “  

¶ 28 In defendant’s own affidavit, he averred that Gray “pointed a gun at [him] with the other 

[hand]” while holding the $900 payment. In fear, he “instinctively picked up a gun from the floor 

of the car, shot, and sped away.” He also alleged police coerced his confession with threats of 

being beaten. 

¶ 29 In Eugene Horton’s affidavit, he averred that he was a “paralegal” who began assisting 

defendant in January 2017, reviewed records, obtained affidavits from Driver, Martin, and 

defendant himself, and prepared the attached post-conviction petition. 

¶ 30 On May 19, 2017, the post-conviction court advanced the petition to the second stage and 

appointed a public defender. 

¶ 31 On March 16, 2018, the postconviction court dismissed the petition for lack of jurisdiction 

and took the case off call. Defendant appealed that dismissal. On May 9, 2019, this court entered 

an order (Case No. 1-18-0993) granting a motion for summary disposition and vacated the post-
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conviction court’s sua sponte dismissal and remanded the case for further second-stage 

postconviction proceedings. Following this court’s order, the postconviction proceedings resumed. 

¶ 32 On September 6, 2023, postconviction counsel filed an amended petition along with his 

certificate pursuant to Illinois Supreme Court Rule 651(c), certifying that he consulted with 

defendant by phone and mail to ascertain his contentions of deprivation of constitutional rights, 

examined the record of proceedings at the trial, and made amendments to the petition filed pro se 

that were necessary for an adequate presentation of defendant’s contentions. The amended petition 

raised a claim of actual innocence and incorporated and adopted defendant’s pro se actual 

innocence claim along with attachments in support of that claim. Postconviction counsel added an 

affidavit from Christopher Johnson. 

¶ 33 In his affidavit, Christopher Johnson averred that in 2016, while he and Gray were 

cellmates at Pinckneyville Correctional Center, Gray told him about the shooting. Johnson averred 

that Gray said that he had sold the Oldsmobile to defendant for $1,500 and received one payment 

of $600. Johnson averred that Gray said that while he was in the vehicle with defendant, defendant 

went inside a gas station to get gas, at which time Gray drove away in the vehicle and left defendant 

at the station. 

¶ 34 Johnson averred that Gray also said the next day, while Gray was with a couple of friends, 

defendant approached him in an alley. Defendant then paid Gray the remaining $900, and Gray 

gave defendant the keys to the vehicle. Johnson averred that Gray said while defendant was 

inspecting the vehicle, Gray and his friends approached, and Gray pulled out a gun and pointed it 

at defendant. Johnson averred that Gray said defendant then retrieved a gun that Gray had left in 

the vehicle and shot Gray in the face. Johnson averred that Gray said he had lied about being 

carjacked and that he had tried to steal the vehicle because he was high and not thinking clearly. 
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Johnson averred that he met defendant in April 2017 at Pinckneyville and, after recognizing the 

story, Johnson “volunteered this affidavit because [he] don’t want to see an innocent man 

incarcerated.” 

¶ 35 Additionally, postconviction counsel challenged defendant’s sentence, arguing that the “de 

facto life-imprisonment sentence” imposed when defendant was 20 years old violated the Illinois 

Constitution’s proportionate penalties clause as applied to him, considering his individual 

characteristics and recent research on emerging adults. Postconviction counsel attached articles on 

the science of late-adolescent brain development and an analysis from Dr. James Garbarino to 

support this sentencing challenge.  

¶ 36 On September 29, 2023, the State filed a motion to dismiss defendant’s post-conviction 

petition at the second stage, arguing that the claims failed to make a substantial showing of a 

constitutional violation. On November 2, 2023, defendant filed a response to the State’s motion to 

dismiss, and on November 3, 2023, the State filed their reply to defendant’s response to the State’s 

motion to dismiss. On February 16, 2024, the postconviction court held a hearing on the State’s 

motion. 

¶ 37 On June 27, 2025, the postconviction court granted the State’s motion to dismiss. After 

reviewing the affidavits submitted in support of defendant’s actual innocence claim under the 

second-stage standard that well-pleaded facts are accepted as true unless contradicted by the 

record, the postconviction court found the affidavits were “deceitful, fallacious and fabricated and 

absolutely not worthy of belief” and “hatched in the bowels of the Illinois penitentiary system at 

Pinckneyville” in an attempt “to perpetrate a fraud on this court.” The postconviction court 

concluded that the affidavits were contradicted by the trial testimony of both defendant and the 

victim and therefore did not constitute newly discovered evidence. 
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¶ 38 The postconviction court also rejected the proportionate penalties claim, finding it barred 

by res judicata and forfeiture. The postconviction court further found that the principles espoused 

in Miller v. Alabama, 567 U.S. 460 (2012), did not apply because defendant was 20 years old – an 

adult – and the offense was planned and deliberate rather than the product of youthful impulsivity. 

Accordingly, the postconviction court ruled “the petition for a third stage hearing or relief under 

the Post Conviction Act is considered and it is denied. The State’s motion for dismissal of the post-

conviction petition is granted.” Defendant timely appealed. 

¶ 39 The Act provides a three-stage mechanism in which a defendant under criminal sentence 

in this state can assert that their convictions were the result of a substantial denial of their rights 

under the United States Constitution or the Illinois Constitution or both. 725 ILCS 5/122-1(a) 

(West 2024); People v. Addison, 2023 IL 127119, ¶ 18. Postconviction relief is limited to 

constitutional deprivations that occurred at the original trial. People v. Coleman, 183 Ill. 2d 366, 

380 (1998). A proceeding brought under the Act is not an appeal of a defendant’s underlying 

judgment, instead it is a collateral attack on the judgment. People v. Evans, 186 Ill. 2d 83, 89 

(1999). 

¶ 40 At the first stage, the postconviction court evaluates the petition and determines whether it 

is frivolous or patently without merit. People v. Morales, 2019 IL App (1st) 160225, ¶ 17. If the 

court determines that the petition is not frivolous or patently without merit, it is docketed for 

second-stage proceedings, during which counsel can be retained or appointed, and defendant must 

show that his petition makes a substantial showing of a constitutional violation. Id. The State can 

participate for the first time at the second stage and either answer the petition or move to dismiss. 

Id. If a motion to dismiss is filed, all well-pleaded facts in the petition and accompanying affidavits 

that are not positively rebutted by the original trial record are taken as true and the court does not 
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engage in fact-finding or credibility determinations nor resolve any evidentiary questions. People 

v. Velasco, 2018 IL App (1st) 161683, ¶¶ 90, 117. “Since there are no factual issues at the dismissal 

stage of the proceedings, the question is essentially a legal one, which requires the reviewing court 

to make its own independent assessment of the allegations of the petition and supporting 

documentation.” People v. Sanders, 2016 IL 118123, ¶ 31. As such, our review of second-stage 

dismissals is de novo. People v. Minniefield, 2014 IL App (1st) 130535, ¶ 58. 

¶ 41 We first address the dismissal of defendant’s claim of actual innocence at the second stage. 

To succeed on a claim of actual innocence, defendant must present newly discovered, material, 

noncumulative evidence that is so conclusive that it probably would change the result on retrial. 

People v. Robinson, 2020 IL 123849, ¶ 47. Newly discovered evidence is evidence that was 

discovered after trial and that defendant could not have discovered earlier through the exercise of 

due diligence. Id. Evidence is material when it is relevant and probative of defendant’s innocence. 

Id. Noncumulative evidence adds to the information that the jury heard at trial. Id. Finally, the 

conclusive character element requires defendant to present evidence placing the trial evidence in 

a different light and undermining the court’s confidence in the judgment of guilt. Id. ¶ 56. New 

evidence is conclusive when, after considering it along with the trial evidence, a different result 

probably would occur. Id. ¶ 47. “Probability, rather than certainty, is the key in considering 

whether the fact finder would reach a different result after considering the prior evidence along 

with the new evidence.” Id. ¶ 48. 

¶ 42 As an initial matter, we note again that in dismissing defendant’s actual innocence claim 

at the second stage, the circuit court heavily relied upon its conclusion that the affidavits were 

“deceitful, fallacious and fabricated and absolutely not worthy of belief” and “hatched in the 

bowels of the Illinois penitentiary system at Pinckneyville” in an attempt “to perpetrate a fraud on 
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this court” and “borders on *** perjury.” The court also noted and relied upon several purported 

inconsistencies between the affidavits and the evidence presented at trial. This was improper. 

¶ 43 We reiterate that at the second stage, the court does not engage in fact-finding or credibility 

determinations, nor should it resolve any evidentiary questions. Velasco, 2018 IL App (1st) 

161683, ¶¶ 90, 117. Moreover, where an affidavit merely conflicts with other trial testimony it is 

not positively rebutted by evidence in the record, and the second stage is not the stage at which the 

court should resolve any such conflict by making a credibility determination. People v. 

Willingham, 2020 IL App (1st) 162250, ¶ 37 (where a new affidavit supporting defendant’s claim 

of self-defense conflicted with the trial evidence but was not positively rebutted by any evidence 

in the record, the newly discovered evidence made a substantial showing of actual innocence and 

we remanded for a third-stage hearing where credibility determinations could be made). 

Nevertheless, as noted above, our review of the second stage dismissal of defendant’s claims of 

actual innocence is de novo, and we now turn to that review. 

¶ 44 In conducting that de novo review, we initially note that on appeal defendant relies solely 

on the content of Johnson’s affidavit to establish his claim of actual innocence. As such, we will 

limit our discussion to the content of that affidavit. 

¶ 45 Thus, the first question we must answer is whether Johnson’s affidavit constitutes newly 

discovered evidence, which is evidence that was discovered after trial and that defendant could not 

have discovered earlier through the exercise of due diligence. Robinson, 2020 IL 123849, ¶ 47. 

We find that it clearly does. In his affidavit, Johnson averred that he did not even have a 

conversation with Gray until 2016, well after defendant’s 2009 trial. Johnson did not thereafter 

meet defendant and tell defendant about his conversation with Gray until 2017. Defendant clearly 

could not have discovered this evidence prior to trial through any further due diligence. 
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¶ 46 The second question we must address is whether Johnson’s affidavit constitutes evidence 

that is material, in that it is relevant and probative of defendant’s innocence, and noncumulative, 

in that it adds to the information that the jury heard at trial. Id. Here it certainly is. As the State 

itself acknowledges on appeal, the aggravated vehicular hijacking statute under which defendant 

was convicted required the State to prove that defendant took the motor vehicle from Gray by the 

use of force or by threatening the imminent use of force. 720 ILCS 5/18-3, 18-4 (West 2008). 

However, the jury was also instructed on the justified use of force in defense of oneself or another. 

720 ILCS 5/7-1 (West 2008). At trial, the jury was presented with two versions of events as to who 

threatened the use of force first, defendant or Gray. Johnson’s affidavit contains noncumulative 

and material evidence on that issue supportive of defendant and therefore satisfies the second 

element at the second stage. 

¶ 47 Finally, Johnson’s affidavit must be so conclusive that it places the trial evidence in a 

different light and undermines the court’s confidence in the judgment of guilt. Robinson, 2020 IL 

123849, ¶ 56. New evidence is conclusive when, after considering it along with the trial evidence, 

a different result probably would occur. Id. ¶ 47. “Probability, rather than certainty, is the key in 

considering whether the fact finder would reach a different result after considering the prior 

evidence along with the new evidence.” Id. ¶ 48. Here, we conclude that, taken as true, Johnson’s 

affidavit satisfies this standard at the second stage. His affidavit provides evidence that, if we 

presume it would have been believed by the jury, could well have caused the jury to reach a 

different result on the offense for which defendant was ultimately sentenced. 

¶ 48 In sum, we conclude that defendant’s claim of actual innocence should advance to a third-

stage evidentiary hearing. It is at that hearing that the postconviction court will decide the weight 

to be given the testimony and evidence, make credibility determinations, and resolve any 
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evidentiary conflicts. People v. Carter, 2013 IL App (2d) 110703, ¶ 74; Velasco, 2018 IL App 

(1st) 161683, ¶ 118. We express no opinion on these matters. 

¶ 49 We now turn to defendant’s constitutional challenge to his sentence. 

¶ 50 The proportionate penalties clause to the Illinois Constitution provides that “[a]ll penalties 

shall be determined both according to the seriousness of the offense and with the objective of 

restoring the offender to useful citizenship.” Ill. Const. 1970, art. I, § 11. The clause’s emphasis 

on rehabilitative potential provides limitations on penalties beyond those afforded by the eighth 

amendment (U.S. Const., amend. VIII). People v. Clemons, 2012 IL 107821, ¶¶ 39-41.  

¶ 51 To invoke those protections, defendants must show how their sentence is “ ‘cruel, 

degrading, or so wholly disproportionate to the offense as to shock the moral sense of the 

community.’ “ Clark, 2023 IL 127273, ¶ 51 (quoting Leon Miller, 202 Ill. 2d at 338). Our supreme 

court has not specified exactly which sentences meet this standard because as society evolves, so 

do its concepts of decency and fairness, which shape a community’s moral sense. Id. As to 

defendant’s burden as to this issue at this stage of proceedings, “[t]he question raised in an appeal 

from an order dismissing a post-conviction petition is whether the allegations in the petition, 

liberally construed and taken as true, are sufficient to invoke relief under the Act.” Coleman, 183 

Ill. 2d at 388. Our supreme court has recognized that emerging adults may raise proportionate 

penalties claims based on the concerns articulated in Miller. See People v. Clark, 2023 IL 127273, 

¶ 87. 

¶ 52 “In the context of an emerging-adult claim under the proportionality and restoration clauses 

of the Illinois Constitution, that means he must plead, and ultimately prove, that his or her 

individual characteristics require the application of Miller. In other words, he must demonstrate 

that his *** own individual characteristics were so like those of a juvenile that receipt of a life 



No. 1-25-1263 
 

 

 
- 16 - 

sentence without the Miller safeguards was cruel, degrading, or so wholly disproportionate to the 

offense that it shocks the moral sense of the community.” (Internal citations and punctuation 

omitted.) People v. Reyes, 2026 IL App (1st) 241172-B, ¶ 41. 

¶ 53 In evaluating this issue, we are guided by this court’s recent decision in Reyes, 2026 IL 

App (1st) 241172-B. There, this court concluded that a similar claim by a defendant who was 19 

when he committed his crime was sufficiently stated at the second stage where it was supported 

by an in-depth, individualized report from the same doctor that issued the report in this case, Dr. 

Garbarino. Id. ¶ 42. This court noted that the report there: 

“[I]dentified adverse events and environments in [defendant’s] childhood and—

crucially—explained how those had hampered [defendant’s] psychological development, 

particularly in the areas of executive function and emotional regulation, which, according 

to Dr. Garbarino, are crucial elements in effective, pro-social decision-making. In the 

report, Dr. Garbarino described [defendant], at the time of the shooting, as an untreated, 

traumatized child inhabiting and controlling the body of a teenager. He also opined that 

[defendant] demonstrated immaturity of thought and emotional control, impetuous and 

impulsive action, and failure to appreciate the full consequences of his criminal behavior, 

all of which reflected a slower maturation process than [defendant] would have 

experienced in a healthier environment.” (Internal citations and punctuation omitted.) Id.  

¶ 54 The report issued by Dr. Garbarino in this matter and attached to the petition came to a 

similar conclusion based upon a similar evaluation of defendant’s history. In his analysis, Dr. 

Garbarino opined, in part, that: 

“[Defendant’s] behavior reflected immature impetuosity due to his brain development. His 

behavior was the result, in part, of the dysfunctional impact of the high level of childhood 
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adversity he experienced growing up, most particularly rejection by his father. He 

evidenced adolescent-type problems with making good decisions (“executive function”) 

and managing his emotions (“affective regulation”). There was a strong peer component to 

the crime in 2008—the shooting of Eric Gray (noting that [defendant]disputes the official 

version of the incident and maintains that he shot Gray in self-defense in a conflict that 

arose from disputed ownership of a vehicle). Finally, and most importantly, the nature of 

his behavior at age 20 could not accurately predict what he could become as an adult, 

because his potential for rehabilitation was masked by his youth at the time of the crime.” 

¶ 55 Here, on these facts, we conclude that defendant made a sufficient substantial showing to 

preclude a second-stage dismissal of this claim and warrant a third stage hearing. In so ruling we 

reject three specific arguments made by the State. 

¶ 56 First, we reject the State’s argument that the account of defendant’s childhood presented 

in Dr. Garbarino’s report is rebutted by the PSI, which indicated that defendant had a “good” 

childhood. As we stated in Reyes:  

“At most, this is only an inconsistency between the evidence supporting [defendant’s] 

petition and the evidence that was before the court at his original sentencing hearing. An 

allegation is not positively rebutted by the record simply because it conflicts with evidence 

in the record. ***. To the extent that Dr. Garbarino’s analysis conflicts with [defendant’s] 

self-report to a probation officer *** it presents a factual dispute that is meant to be resolved 

after an evidentiary hearing, not on the pleadings.” Reyes, 2026 IL App (1st) 241172-B, ¶ 

43.  

We come to the same conclusion here. 
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¶ 57 Second, we also reject the State’s argument that this issue is procedurally barred by both 

res judicata and forfeiture. The very same argument was also raised and rejected in Reyes, 2026 

IL App (1st) 241172-B, ¶¶ 20-25. We reject it again here for the same reasons. 

¶ 58 Third, we reject the State’s assertion that because defendant was not subjected to a de facto 

life sentence (a fact conceded by defendant in his reply brief), he may not bring a challenge under 

the proportionate penalties clause. As our supreme court has recognized, “[n]otwithstanding the 

fact that [defendant] is not serving a de facto life sentence, he is not foreclosed from bringing an 

as-applied challenge to his sentence pursuant to the Illinois proportionate penalties clause.” People 

v. Spencer, 2025 IL 130015, ¶ 42.  

¶ 59 For the foregoing reasons, the judgment of the circuit court is reversed for the reasons 

stated above, and this matter is remanded for further proceedings consistent with this order. 

¶ 60 Reversed and remanded. 


