
 
 

2026 IL App (1st) 242383WC-U 
NO. 1-24-2383WC 

Order filed February 13, 2026 
 

NOTICE: This order was filed under Supreme Court Rule 23(b) and is not precedent 
          except in the limited circumstances allowed under Rule 23(e)(1). 
 
______________________________________________________________________________ 

 
IN THE 

 
APPELLATE COURT OF ILLINOIS 

 
FIRST DISTRICT 

 
 
ALEXIA KERN, Widow OF James Kern, 
 
 Appellant, Cross-Appellee, 
 
           v. 
 
 
THE ILLINOIS WORKERS’ COMPENSATION 
COMMISSION et al., 
 
(United Airlines, Inc., Appellee, Cross-Appellant). 

 
) 
) 
) 
) 
) 
)
)
) 
)
)
) 

 
Appeal from the 
Circuit Court of 
Cook County 
 
No. 24L50332 

 
 
 

Honorable 
John Simon, 
Judge Presiding. 
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JUSTICE CAVANAGH delivered the judgment of the court. 
Justices Barberis and Rochford concurred in the judgment. 
Justice Mullen concurred in part and dissented in part, joined by Presiding Justice 
Holdridge. 
 

ORDER 
 
 
¶ 1 Held: The appellate court affirmed in part and reversed in part, finding the Commission 

erred when applying the traveling employee doctrine. 
 

¶ 2 In November 2009, decedent, James Kern, filed an application for adjustment of 

claim pursuant to the Workers’ Compensation Act (Act) (820 ILCS 305/1 et seq. (West 2008)), 

seeking benefits from his employer, United Airlines, Inc. (employer), regarding injuries from a 

fall and seizure sustained from a July 17, 2008, accident. In October 2012, decedent’s application 

was dismissed for want of prosecution. In February 2014, decedent filed a second application for 
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adjustment of claim seeking benefits from employer and alleging the same injuries and date of 

accident. In August 2015, the application was amended to name Alexia Kern, claimant and widow 

of decedent, as petitioner. In February 2020, the application was amended again to change the 

matter to a fatal case, indicating decedent’s date of death as May 21, 2015. 

¶ 3 In June 2022, following a hearing, the arbitrator found decedent did not sustain an 

accident that arose out of and in the course of his employment with employer. In August 2023, the 

Illinois Workers’ Compensation Commission (Commission) found decedent’s original 

application, filed in 2009, was not properly reinstated pursuant to Commission Rule 9020.90 (50 

Ill. Adm. Code 9020.90(a) (2022)). Accordingly, the Commission concluded decedent’s refiled 

application from 2014 and claimant’s first amended application from 2015 were null. The 

Commission also found claimant’s second amended application from 2020, alleging the matter as 

a fatal case, was time-barred by section 6(d) of the Act (820 ILCS 305/6(d) (West 2022)). 

¶ 4 In February 2024, the circuit court of Cook County reversed the Commission’s 

decision, finding the Commission erred when concluding decedent’s application from 2014 and 

claimant’s application from 2015 were nullities. The court found the Commission’s decision 

incorrectly applied Commission Rule 9020.90(a) to effectively shorten the statute of limitations 

pursuant to section 6(d) of the Act and remanded the matter for further proceedings. 

¶ 5 In June 2024, on remand, the Commission affirmed and adopted with changes the 

arbitrator’s 2022 decision. In December 2024, on judicial review, the circuit court of Cook County 

affirmed the Commission’s decision. On appeal, claimant argues the Commission misapplied the 

law regarding traveling employees and its decision was against the manifest weight of the 

evidence. Additionally, employer, as cross-appellant, argues the Commission’s initial decision in 

2023 was proper. 
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¶ 6  I. BACKGROUND 

¶ 7  A. Evidence 

¶ 8 On July 17, 2008, decedent was working as a pilot for employer. Following a flight 

to London, United Kingdom, decedent was deplaning when he fell. Claimant submitted into 

evidence a typed letter written by decedent that stated: 

“I was the last pilot to get my flight bag out of the cockpit. When 

entering the cockpit, the last thing I remember was tripping and then 

falling. I struck my head behind the right ear on the corner of the 

center cockpit console. I then got up, in extreme agony, and exited 

the cockpit. The [federal air marshal (FAM)] onboard heard a loud 

scream from me and rushed to the front of the plane. I swayed side-

to-side and fell forward in the first class cabin. When I came to, I 

realized that I was being attended to by both FAMs onboard. I 

conversed with the FAM holding my head, and he called out to the 

other crew members to call the local 911.” 

¶ 9 Claimant submitted into evidence another typed letter from the perspective of 

FAMs onboard the plane, which stated: 

“As the FAM team was awaiting the arrival of [Her Majesty’s 

Revenue and] Customs to download weapons a loud scream was 

heard from the direction of the flight deck. FAM Simons, who was 

located in seat 2A in first class looked up towards the flight deck 

and saw [decedent] scream as he fell towards the floor with his arms 

locked outstretched as if he were knocked unconscious. [Decedent] 
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hit the wall then the deck as he laid in the aisle with his feet in the 

flight deck and his body in the aisle towards the first class galley. 

[Decedent’s] arms were outstretched and locked as well as his legs 

and his body was convulsing and foam was exiting his mouth.” 

¶ 10 Decedent was transported to Hillingdon Hospital, in London, where records show 

decedent recalled not feeling well on the plane, including being “exhausted, weak, runny nose,” 

and had not eaten due to his meal being burned. He complained of “exhausting himself” by 

working in his garden at home. He also complained his right ear was “slightly blocked.” He 

recalled collecting his bags from the cockpit and then collapsing. Decedent was treated for a 

laceration to his elbow and scalp. A treating physician’s diagnosis indicated “probably vasovagal, 

plus tonic/clonic movements” that were precipitated by “exhaustion, no sleep, nasal symptoms, no 

food,” in addition to increased mean corpuscular blood volume, “deranged” liver function test, and 

increased ethanol. The physician advised decedent to eat, drink, undergo a CT scan, and decrease 

his ethanol “intake” prior to returning home as a passenger. Another physician noted decedent had 

suffered syncopal episodes secondary to “tiredness.” Medical records also showed concerns 

related to possible alcohol withdrawal. Claimant subsequently arrived to Hillingdon Hospital and 

facilitated decedent’s discharge. 

¶ 11 The following day, July 18, 2008, decedent was treated at Inova Fair Oaks Hospital 

in Fairfax, Virginia. Inova records show decedent indicated he was found on the cabin floor from 

what appeared to have been a seizure. The assessment notes state a complaint of a head injury, 

with decedent “not sure if he fell and hit his head then had a seizure.” Another note indicated 

decedent had a seizure “after hitting head on plane.” Decedent’s primary diagnosis was a head 

injury with concussion and unknown loss of consciousness. Additionally, “seizure” was listed. 
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Records showed decedent had a small, partially healed laceration behind his right ear. A 

subsequent CT scan revealed no evidence of an acute intracranial injury. 

¶ 12 On July 19, 2008, decedent received a neurologic consultation with Dr. Shabih 

Hasan, who noted decedent was removing his luggage from the cockpit when “he suddenly became 

stiffened and started shaking.” Dr. Hasan’s consultation notes no headaches and that decedent 

“denied any head injuries.” 

¶ 13 On July 30, 2008, decedent received a neurologic evaluation from Dr. Roy Jackel. 

Dr. Jackel’s notes describe decedent’s injury as follows: 

“As he was getting out of the cockpit (being the last one out) He 

thinks he slipped or tripped when he was reaching for a bag. He fell 

and hit the back of his head behind his right ear. He got himself up, 

began to walk out of the cockpit to first class. He reportedly 

collapsed. He tells me he was unsteady when he was walking out of 

the cockpit and was in pain. He doesn’t think he actually lost 

consciousness. He may have been a little bit confused however. He 

clearly denies having had a seizure when he fell or when he had 

collapsed in first class.” 

Dr. Jackel’s impression was that decedent incurred head trauma, likely consistent with 

postconcussive syndrome. Dr. Jackel informed decedent, however, the medical “records [did not] 

correspond with his history.” 

¶ 14 In March 2009, decedent had another seizure. Dr. Jackel prescribed anti-seizure 

medication for decedent. 

¶ 15 In February 2010, employer’s medical director recommended decedent be 
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permanently grounded for reasons not involving alcoholism, drug use, or self-inflicted injury. 

Claimant testified decedent became a “functioning” alcoholic after receiving the letter. Shortly 

thereafter, decedent was formally grounded by the Federal Aviation Administration. In 2013, 

decedent was treated for alcohol dependence and major depressive disorder. In May 2015, 

decedent drowned due to a seizure disorder, with contributing factors of alcohol and drug abuse. 

¶ 16 Deposition evidence from Dr. Jeffrey Coe contended decedent’s accidental injury 

resulted in decedent striking his head prior to having a seizure. Dr. Coe opined decedent’s seizure 

disorder and loss of pilot’s license contributed to his death in May 2015. Dr. Gene Neri’s evidence 

deposition also concluded decedent struck his head prior to having a seizure. Dr. Neri also believed 

decedent’s grounding and health condition following the accident contributed to his death. Dr. 

Elizabeth Kessler’s evidence deposition noted decedent suffered a seizure from alcohol 

withdrawals prior to falling and striking his head. Dr. Kessler disagreed with Drs. Coe and Neri 

regarding decedent’s death being causally related to his July 2008 injury. 

¶ 17  B. Procedural Posture 

¶ 18  1. Arbitrator’s Findings 

¶ 19 An arbitration hearing was held in December 2021. Following the hearing, the 

arbitrator issued a decision on June 17, 2022. The arbitrator denied employer’s motions to dismiss 

regarding the timeliness of decedent and claimant’s applications. Regarding the merits of 

claimant’s contentions, the arbitrator found claimant failed to prove decedent’s accidental injury 

arose from his employment. The arbitrator found decedent suffered a seizure, which caused him 

to fall and strike his head. The arbitrator found medical testing and records immediately following 

decedent’s injury supported Dr. Kessler’s deposition testimony. The arbitrator found Dr. Coe’s 

and Dr. Neri’s deposition testimony to be speculative. 
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¶ 20  2. Commission’s Initial Findings 

¶ 21 On August 31, 2023, the Commission reversed the arbitrator’s decision on the issue 

of whether claimant had satisfied the statute of limitations. The Commission found decedent’s 

initial 2009 application was never properly reinstated pursuant to Commission Rule 9020.90(a). 

The Commission dismissed decedent’s subsequent 2014 application and claimant’s 2015 amended 

application as untimely. The Commission found claimant’s 2020 amended application was the first 

instance where claimant sought to proceed on the matter as a fatal case. The Commission 

concluded the 2020 amended application was untimely pursuant to section 6(d) of the Act. 

¶ 22  3. Circuit Court of Cook County 

¶ 23  The circuit court reversed the Commission, finding decedent had received disability 

benefits until his death in 2015. The court noted the statute of limitations from section 6(d) did not 

run until decedent’s benefit payments ceased. The court concluded Commission Rule 9020.90(a) 

effectively shortened the statute of limitations period for decedent. Accordingly, the court found 

decedent’s 2014 application and claimant’s subsequent 2015 amended application were valid. 

Lastly, the court concluded claimant’s February 2020 application could relate back to the earlier, 

valid applications and was not time-barred. The court remanded the matter to the Commission for 

further proceedings. 

¶ 24  4. Commission’s Findings on Remand 

¶ 25 On June 11, 2024, on remand, the Commission adopted the findings of the 

arbitrator, with changes. Specifically, the Commission found decedent was a traveling employee. 

The Commission disagreed with the arbitrator’s reliance on Dr. Kessler’s opinion regarding the 

cause of decedent’s seizure activity. Rather, the Commission found decedent’s seizure and 

subsequent fall as witnessed by an FAM marshal was unexplained. The Commission concluded 
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claimant had failed to prove the initial fall and head injury within the cockpit that precipitated the 

seizure. The Commission found decedent’s written statement claiming to have initially fallen and 

striking his head before falling a second time due to a seizure was inconsistent with the FAM’s 

statement and medical records immediately following the incident. Regarding claimant’s fatal 

claim from the February 2020 amended application, the Commission found claimant’s 2015 

application substituting herself as decedent’s widow put employer on notice that she may be 

seeking death benefits. The Commission relied on Illinois Institute of Technology Research 

Institute v. Industrial Comm’n, 314 Ill. App. 3d 149 (2000), in support of its decision. However, 

because it had concluded decedent had failed to show his injury arose out of his employment, the 

Commission determined claimant’s fatal claim ultimately failed for the same reason. 

¶ 26  5. Circuit Court of Cook County 

¶ 27 In December 2024, the circuit court affirmed the Commission’s decision. 

¶ 28 This appeal followed. 

¶ 29  II. ANALYSIS 

¶ 30  On appeal, claimant argues (1) the Commission misapplied the law 

regarding traveling employees and (2) the Commission’s decision was against the manifest weight 

of the evidence. However, employer, as cross-appellant, argues the Commission’s initial decision 

in 2023 correctly determined decedent’s 2009 application was not properly reinstated, thus making 

his 2014 application and claimant’s 2015 amended application nullities. Furthermore, employer 

contends claimant’s second amended application from 2020, designating the claim as a fatal case, 

was untimely, and, thus, barred by the statute of limitations. 

¶ 31 When the circuit court reverses the Commission’s initial decision and the 

Commission subsequently enters a new decision on remand, a reviewing court must first determine 
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whether the Commission’s initial decision was proper. Noonan v. Illinois Workers’ Compensation 

Comm’n, 2016 IL App (1st) 152300WC, ¶ 15; Vogel v. Industrial Comm’n, 354 Ill. App. 3d 780, 

785-86 (2005). As we have previously held, “[i]f it was proper, then the Commission’s decision 

on remand was void and must be vacated.” Southern Glazer’s Wine & Spirits of Illinois, LLC v. 

Illinois Worker’s Compensation Comm’n, 2021 IL App (5th) 200418WC-U, ¶ 69. Therefore, we 

must first determine whether the Commission’s initial decision was proper. 

¶ 32  A. Commission’s Initial Decision 

¶ 33  As a reviewing court, we review the Commission’s decision on questions of fact 

under the manifest weight of the evidence standard, wherein we may reverse the Commission’s 

decision only where the opposite conclusion was clearly the proper result. The Venture—Newberg-

Perini, Stone & Webster v. Illinois Workers’ Compensation Comm’n, 2013 IL 115728, ¶ 14. 

However, on questions of law, such as statutory interpretation, our review is de novo. Id. 

¶ 34  Employer notes decedent’s original application was filed in November 2009 and 

was dismissed for want of prosecution in October 2012. Employer cites Commission Rule 

9020.90(a), which states, “When a cause has been dismissed from the Arbitration call for want of 

prosecution, the parties shall have 60 days from receipt of the dismissal order to file a Petition to 

Reinstate of the cause onto the Arbitration call.” 50 Ill. Adm. Code 9020.90(a) (2015)). The 

Commission, in its initial decision, noted no petition to reinstate the original application was ever 

filed. Employer cites Farrar v. Illinois Workers’ Compensation Comm’n, 2016 IL App (1st) 

143129WC, and argues the dismissal for want of prosecution of the original application was 

jurisdictional and a final judgment. 

¶ 35  In Farrar, the parties did not dispute whether the claimant had sustained an 

accidental injury arising out of and in the course of her employment in April 2003. Id. ¶ 5. The 
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claimant filed an application in February 2008, which was dismissed for want of prosecution in 

April 2011. Id. ¶ 6. The employer last paid the claimant compensation for the accidental injury in 

July 2008. Id. Rather than filing a petition to reinstate her claim, the claimant filed a new 

application alleging the same accident in April 2012. Id. The employer moved to dismiss the new 

application as both untimely pursuant to the statute of limitations and barred for failure to file a 

petition to reinstate pursuant to Commission Rule 9020.90(a). Farrar, 2016 IL App (1st) 

143129WC, ¶ 7. The arbitrator found the dismissal for want of prosecution was a final judgment 

on the merits, which made the new application barred by res judicata. Id. ¶ 8. The Commission 

affirmed and adopted the arbitrator’s decision. 

¶ 36  The sole issue on appeal was whether section 217 of the Code of Civil Procedure 

(735 ILCS 5/13-217 (West 1994))—which has since been preempted—applied to claims under the 

Act. Section 217 would have permitted the claimant to file a new application within one year or 

within the remaining period of limitation. Farrar, 2016 IL App (1st) 143129WC, ¶¶ 10-11. The 

appellate court found the claimant’s failure to file a timely petition to reinstate following the 

dismissal for want of prosecution resulted “in a final judgment with respect to the claimant’s rights 

to recover [under the Act] from the claim.” Id. ¶ 14. The court stated, “The wording of Commission 

Rule 9020.90 in its entirety reveals the Commission’s intent that Commission Rule 9020.90 be the 

sole means for reviving a workers’ compensation claim that is dismissed for want of prosecution.” 

Id. ¶ 17. 

¶ 37  Here, claimant argues the circuit court correctly reversed the Commission’s initial 

decision because the new application, filed in February 2014, and subsequent amended application, 

filed in August 2015, were filed within the limitations period. Claimant notes decedent had 

received disability payments in connection with his accident until May 2015. Additionally, she 
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argues the dismissal for want of prosecution had no preclusive effect on the new application 

because the original application was not resolved on the merits. She cites River Park, Inc. v. City 

of Highland Park, 184 Ill. 2d 290, 302 (1998), for the proposition preclusion requires prior 

adjudication on the merits. 

¶ 38  As the Farrar court noted: 

“In construing rules and regulations promulgated by an 

administrative agency, the same rules used to interpret statutes 

apply. [Citation.] The fundamental rule of statutory construction is 

to ascertain the intent of the lawmakers. [Citation.] In ascertaining 

the legislative intent, we must look at the specific language of the 

rule or regulation and evaluate the wording in its entirety.” (Internal 

quotation marks omitted.) Farrar, 2016 IL App (1st) 143129WC, 

¶ 16 (quoting Mora v. Industrial Comm’n, 312 Ill. App. 3d 266, 271 

(2000)). 

¶ 39  Claimant relies on section 6(d) of the Act, which states: 

“In any case, other than one where the injury was caused by 

exposure to radiological materials or asbestos unless the application 

for compensation is filed with the Commission within 3 years after 

the date of the accident, where no compensation has been paid, or 

within 2 years after the date of the last payment of compensation, 

where any has been paid, whichever shall be later, the right to file 

such application shall be barred.” 820 ILCS 305/6(d) (West 2022). 

Claimant notes decedent received disability benefits for an additional two weeks following his 
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death in May 2015. Her contention is the limitation period under the Act provided she had until 

approximately the end of May 2017 to pursue her claims under the Act. Therefore, neither of the 

applications filed in 2014 or 2015 could have been untimely. We agree. 

¶ 40 “An established principle of statutory interpretation provides that every clause of a 

statute must be given a reasonable meaning, if possible, and should not be rendered meaningless 

or superfluous.” (Internal quotation marks omitted.) People v. Tompkins, 2023 IL 127805, ¶ 52. 

Commission Rule 9020.90(e) provides that Commission Rule 9020.90 does not abridge the statute 

of limitations as provided under section 6(d) of the Act. 50 Ill. Adm. Code 9020.90(e) (2022). 

“Although not binding on the courts, the Commission’s interpretation of its rules is entitled to 

deference and will be set aside only if it is clearly erroneous, arbitrary, or unreasonable.” Banks v. 

Industrial Comm’n, 345 Ill. App. 3d 1138, 1141 (2004). Foreclosing decedent’s applications filed 

in either 2014 or 2015 per Commission Rule 9020.90(a) would clearly and erroneously abridge 

the statute of limitations afforded under section 6(d) of the Act. 

¶ 41 In Farrar, the appellate court found the 60-day limitation for filing a petition to 

reinstate a cause under Commission Rule 9020.90(a) was jurisdictional. Farrar, 2016 IL App (1st) 

143129WC, ¶ 14. As such, the court concluded the claimant’s failure to comply with Commission 

Rule 9020.90(a) following a dismissal for want of prosecution “result[ed] in a final judgment with 

respect to the claimant’s rights to recover workers’ compensation benefits arising from the claim.” 

Id. As the circuit court noted when reversing the Commission’s initial decision in another case, “a 

dismissal for want of prosecution *** is not an adjudication on the merits, does not prejudice the 

case of the party against whom it is entered, and does not bar a subsequent suit on the same issues.” 

Kraus v. Metropolitan Two Illinois Center, 146 Ill. App. 3d 210, 212 (1986). Res judicata requires 

a disposition on the merits. Ward v. Decatur Memorial Hospital, 2019 IL 123937, ¶ 44. 
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Accordingly, we decline to follow Farrar and conclude the Commission’s initial decision was 

incorrect. 

¶ 42  B. Commission’s Decision Following Remand 

¶ 43 Upon remand, the Commission addressed the merits of claimant’s arguments. The 

Commission found decedent to be a traveling employee at the time the incident occurred, but it 

also found claimant had failed to show decedent had suffered an accident arising out of his 

employment. 

¶ 44  1. Application of Traveling Employee Doctrine 

¶ 45 Ordinarily, an employee who is injured either on the way to or from work would 

not be considered as having sustained an injury arising out of or in the course of employment, and, 

thus, the injury is not compensable. Venture, 2013 IL 115728, ¶ 16. The rationale for this general 

rule is that “ ‘the employee’s trip to and from work is the product of his own decision as to where 

he wants to live, a matter in which his employer ordinarily has no interest.’ ” Id. (quoting Sjostrom 

v. Sproule, 33 Ill. 2d 40, 43 (1965)). The exception to this rule is the “traveling employee,” whose 

employment duties require them to travel away from their employer’s premises. Id. ¶ 17. Where 

an injury involves a traveling employee, the act precipitating the injury “must have arisen out of 

and in the course of his employment. To make this determination, the court considers the 

reasonableness of the act and whether it might have reasonably been foreseen by the employer.” 

Id. ¶ 18. 

¶ 46 Claimant contends the Commission erred when applying the traveling employee 

doctrine. Claimant lists numerous cases to support the proposition that unexplained accidents are 

compensable under the Act: Wright v. Industrial Comm’n, 62 Ill. 2d 65 (1975); Bradford Supply 

Co. v. Industrial Comm’n, 50 Ill. 2d 190 (1971); Puttkammer v. Industrial Comm’n, 371 Ill. 497 
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(1939); Bagcraft Corp. v. Industrial Comm’n, 302 Ill. App. 3d 334 (1998); Town of Cicero v. 

Illinois Workers’ Compensation Comm’n, 2024 IL App (1st) 230609WC. 

¶ 47 In Wright, the claimant worked for an Illinois company and had traveled to 

Tennessee to perform work on behalf of his employer. Wright, 62 Ill. 2d at 67. On a Saturday 

afternoon, the claimant “was killed in an unexplained head-on car collision.” Id. The court 

concluded it was neither unreasonable nor unforeseeable the claimant, “as a traveling employee, 

would be driving his automobile on a highway 6 miles from the motel where he was staying while 

engaged on his employer’s project. It is expected that an employee working out of town will seek 

some type of recreational activity on his days of rest.” Id. at 71. 

¶ 48 In Bradford, the claimant, at the direction of his employer and in a company 

vehicle, drove from Robinson, Illinois, to Johnston City, Illinois, to perform numerous 

employment tasks. Bradford, 50 Ill. 2d at 191. That evening, the claimant met a customer at a 

tavern, drank some alcohol, and performed a final job task before driving back. Id. at 191-92. 

While driving back to Robinson, the claimant was discovered in his employer’s vehicle in a culvert 

and had sustained severe injuries, including traumatic amnesia, causing him to be unable to recall 

how the vehicle accident occurred. Id. at 192-93. The court found the evidence was sufficient to 

find the claimant’s injuries arose out of and in the course of employment, noting the claimant’s 

“return trip to Robinson was certainly as much in the course of his employment as the travel from 

Robinson to Johnston City.” Id. at 195. The court also noted no evidence had been presented 

challenging the “business purpose of the claimant’s conduct.” Id. 

¶ 49 In Puttkammer, the decedent was transporting coal when he stopped because a 

vehicle accident obstructed the roadway. Puttkammer, 371 Ill. at 499. He pulled over, “picked up 

an injured child and was walking towards his truck when another northbound automobile struck 
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one of the damaged cars and knocked it against [the decedent] who was thrown to the street and 

killed.” Id. The court stated: 

“[T]here is no break in the employment where the thing done was natural 

and foreseeable. Whether [the decedent] went to see whether he could pass 

the damaged automobiles safely or to lend aid to the injured child he was 

carrying when struck and killed, both acts were foreseeable and it is 

immaterial whether they were foreseen or not.” Id. at 505. 

¶ 50 In Bagcraft, the decedent was on a business trip at a lodge where he was 

recreationally operating an all-terrain vehicle (ATV) when he “unexpectedly flew over the handle 

bars of the ATV and struck a tree” and later died. Bagcraft, 302 Ill. App. 3d at 336-37. There was 

no dispute as to whether the decedent was a traveling employee and no evidence was shown to 

suggest the decedent’s conduct was unreasonable or unforeseeable. Id. at 338. 

¶ 51 Lastly, in Cicero, the claimant arrived at work and retrieved necessary items to 

begin his workday. Cicero, 2024 IL App (1st) 230609WC, ¶ 4. As the claimant was descending 

stairs at his workplace on his way to perform his assigned duties for the day, he inexplicably fell. 

Id. The court concluded, as a traveling employee, the claimant’s act of descending workplace stairs 

was reasonable, foreseeable, and incidental to his job. Id. ¶ 26. 

¶ 52 From these cases, claimant contends the Commission erred by failing to simply 

address whether decedent’s activity at the time of the accident was reasonable and foreseeable, 

rather than demanding she show a precise mechanism for decedent’s injury. 

¶ 53 Employer responds that claimant has failed to show decedent’s unexplained seizure 

had any causal relationship to his employment. 

¶ 54 We find Kertis v. Illinois Workers’ Compensation Comm’n, 2013 IL App (2d) 
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120252WC, guides the outcome of this case. In Kertis, the claimant parked his vehicle in a public 

parking lot and began walking toward his employer’s office. Id. ¶ 7. “As he approached the parking 

lot’s only entrance, a car drove into the lot. While attempting to avoid the oncoming car, the 

claimant stepped into a pothole and fell.” Id. The Commission found the claimant to be a traveling 

employee but did not find he had established his injury arose out of his employment because he 

failed to show his walking through a public parking lot put him at a risk greater than that of the 

general public. Id. ¶¶ 8-9. The Kertis court found the Commission utilized a “legal test applicable 

to nontraveling employees, rather than the special rules applicable to traveling employees. That 

was error.” Id. ¶ 18. The court stated, “[T]he dispositive question is whether the claimant was 

injured while engaging in conduct that was reasonable and that might reasonably be anticipated or 

foreseen by the employer.” Id. ¶ 19. Applying the proper test, the court found it was reasonable 

and foreseeable the claimant would park where he did and proceed to walk to the employer’s office 

from there. Id. Thus, his injuries arose out of his employment. Id. 

¶ 55 In the case sub judice, there is no dispute that decedent was a traveling employee. 

While there are factual disputes as to what precipitated or caused decedent to fall, there is no 

dispute that he fell in the process of deplaning and was injured. The conduct in this case was the 

act of decedent deplaning as he exited the cockpit toward first class to ultimately exit the plane. It 

can hardly be said his seizure was an act or conduct on the part of decedent. A seizure is something 

that happens to someone; it is not something one performs, such as an act or conduct. A seizure is 

also not inconsistent with an accident. See International Harvester Co. v. Industrial Comm’n, 56 

Ill. 2d 84, 88 (1973) (stating an accident “is not a technical legal term but encompasses anything 

that happens without design or an event which is unforeseen by the person to whom it happens”). 

¶ 56 Thus, the only dispositive question before this court is whether decedent had 
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engaged in conduct that was reasonable and foreseeable by the employer. That is, whether it was 

reasonable and foreseeable that he would deplane upon the aircraft landing. From the facts of this 

case, it was reasonable and foreseeable that decedent would have deplaned as he did. Therefore, 

under the rules applicable to traveling employees, the undisputed facts establish the decedent’s 

injuries arose out of his employment. Kertis, 2013 IL App (2d) 120252WC, ¶ 19. 

¶ 57  2. February 2020 Amended Application 

¶ 58 After the Commission determined claimant had failed to show decedent suffered 

an accident arising out of his employment, it subsequently addressed claimant’s fatal claim. The 

Commission determined her fatal claim related back to the 2015 amended application, wherein she 

substituted herself for decedent as his widow. However, because it found decedent’s accident did 

not arise out of his employment, the Commission concluded claimant’s fatal claim ultimately 

failed as well. The Commission relied heavily on Illinois Institute in its determination. 

¶ 59 In Illinois Institute, the decedent was killed by a stray bullet while working. Illinois 

Institute, 314 Ill. App. 3d at 152. After his death, the decedent’s wife filed an application for 

adjustment of claim on his behalf. Id. at 153. At the arbitration hearing, the decedent’s wife orally 

amended the application to name herself the claimant as decedent’s widow. Id. The appellate court 

found misnomer, where a plaintiff sues the right party but under the wrong name, was applicable, 

thereby permitting the claimant to amend the application at the arbitration hearing. Id. at 156-57. 

Additionally, the court stated the claimant’s amendment did not alter the facts and noted the 

employer had been defending against the claim for several years. Id. at 160. The court held the 

relation back doctrine was applicable because the claimant’s “amended application grew out of the 

same transaction and occurrence as that presented in the original application.” Id. 

¶ 60 In August 2015, nearly three months after decedent’s death, claimant filed another 
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application, amending the February 2014 application. Claimant’s 2015 amended application 

substituted herself as petitioner as the widow of decedent but did not indicate decedent’s date of 

death, nor did it seek to reclassify the matter as a fatal case. The Act provides, in nonfatal cases, 

that where a “death occurs from any cause before the total compensation to which the employee 

would have been entitled has been paid, then in the case the employee leaves [a] widow *** such 

compensation shall be paid to the beneficiaries of the deceased employee.” 820 ILCS 305/8(h) 

(West 2014). The appellate court, in Freeman United Coal Mining Co. v. Workers’ Compensation 

Comm’n, 386 Ill. App. 3d 779, 787 (2008), interpreted section 8(h) of the Act and stated: 

“Thus, precedent supports our conclusion that if a claimant 

in a workers’ compensation case dies during the pendency of the 

claims process, the claim shall proceed as if death had not occurred. 

If the claim ultimately prevails, all compensation that would have 

been awarded to the claimant shall be paid to the dependents of the 

deceased claimant. Any other claims any dependent might have as a 

result of the claimant’s death shall proceed unaffected.” 

¶ 61 Following Freeman, we find claimant’s 2015 amended application was simply a 

continuation of decedent’s claims under the Act. However, as was noted in Freeman, “[a]ny other 

claims” claimant could have had were unaffected by decedent’s death in May 2015. Id. Our 

supreme court, in A.O. Smith Corp. v. Industrial Comm’n, 109 Ill. 2d 52, 56 (1985), has already 

held that where an employee’s injuries result in death, an independent cause of action comes into 

existence that is not derivative of the employee’s claims for compensation under the Act. “The 

[Act], therefore, contemplates two distinct claims—one filed by the injured employee and the other 

filed by the dependent of the deceased employee.” Barbee v. Illinois Insurance Guaranty Fund, 
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395 Ill. App. 3d 211, 215 (2009). 

¶ 62 Accordingly, the Act contemplates two distinct types of claims: (1) a claim by the 

injured employee, whose potential compensation can pass to dependents in the event the employee 

dies during the pendency of proceedings, and (2) a claim by an injured employee’s dependents 

when the employee has died and the employee’s death is argued to be causally related to the 

accidental injury. Illinois Institute involved the second type of claim, where the decedent’s 

accident and death were simultaneous. Claimant’s 2015 application only amended decedent’s 2014 

application by adding her name as his widow, thus making the 2015 application consistent with 

the first type of claim. 

¶ 63 It was not until February 2020 when claimant explicitly sought to exercise her right 

to the latter of these distinct claims by indicating decedent’s death in May 2015, designating the 

filing as a fatal case and contending decedent’s death was connected to his accidental injury from 

2008. Illinois Institute is distinguishable from the instant matter, which makes the Commission’s 

reliance on it misplaced. 

¶ 64 Section 6(d) of the Act provides: 

“In any case except one where the injury was caused by 

exposure to radiological materials or equipment or asbestos, the 

accidental injury results in death application for compensation for 

death may be filed with the Commission within 3 years after the date 

of death where no compensation has been paid or within 2 years 

after the date of the last payment of compensation where any has 

been paid, whichever shall be later, but not thereafter.” 820 ILCS 

305/6(d) (West 2020). 
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¶ 65  Pursuant to section 6(d), the very latest claimant could have brought her fatal case 

claim was May 2018. The fatal case was not alleged until February 2020, more than a year after 

the limitations period. Therefore, we find claimant’s fatal case application was untimely. See 

General Motors Corp. v. Industrial Comm’n, 179 Ill. App. 3d 683, 695 (1989) (“A reviewing court 

can affirm the [Commission’s] decision if there is any legal basis in the record to support its 

decision regardless of the [Commission’s] findings or reasoning.”). 

¶ 66  III. CONCLUSION 

¶ 67 For the reasons stated, we affirm in part and reverse in part the circuit court’s 

December 2024 judgment that confirmed the Commission’s June 2024 decision. We reverse as to 

the Commission’s findings regarding decedent’s injuries arising out of his employment. We affirm 

in all other aspects. We remand the cause to the Commission for further proceedings to determine 

what benefits claimant is entitled to, if any, and any other proceedings, if any, which may be 

appropriate. 

¶ 68 Affirmed in part and reversed in part; cause remanded with directions. 

¶ 69 JUSTICE MULLEN, concurring in part and dissenting in part, joined by 

PRESIDING JUSTICE HOLDRIDGE: 

¶ 70 I write separately to take issue with only that part of the decision that reverses the 

Commission’s finding that the accident did not arise out of decedent’s employment. In all other 

respects, I concur. 

¶ 71 The Commission is the fact finder. Kertis, 2013 IL App (2d) 120252WC ¶ 13. The 

Commission found that claimant had an “unexplained” seizure and then fell, and that his claim 

that he “tripped and fell and struck his head, thereby resulting in the seizure, is not supported by 

the evidence.” Factual findings by the Commission will not be reversed unless they are against the 
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manifest weight of the evidence. Id. As the majority correctly observes, an injury to a traveling 

employee while engaging in conduct that was reasonable and foreseeable by the employer is 

compensable. Supra ¶ 56 (citing Kertis, 2013 IL App (2d) 120252WC ¶ 19). I also agree that 

unexplained accidents suffered by traveling employees may be compensable, as claimant argues. 

¶ 72 But as Larson’s points out discussing traveling employees, “it should be 

emphasized that the injury must have its origin in a risk created by the necessity of sleeping and 

eating away from home: risks personal to the employee generally are excluded.” Arthur Larson & 

Lex Larson, 2 Larson’s Worker’s Compensation Law, § 25.03 [1] (2010). “Securing food and 

lodging or traveling by automobile were the sorts of risks inherent in business travel; the risks of 

major heart surgery for a preexisting condition were not.” Id. Personal risks are not compensable 

unless the conditions of the employment increase the risk of the injury. Illinois Institute, 314 Ill. 

App. 3d at 163 n.1; see Arthur Larson & Lex Larson, 1 Larson’s Worker’s Compensation Law, 

§ 9.01 [1] (2010) (“[T]he effects of [an idiopathic] fall are compensable if the employment places 

the employee in a position increasing the dangerous effects of such a fall.”). Here, the Commission 

found that “there is insufficient evidence of the alleged initial fall and no expert opinion that 

additional factors were a sufficient cause in themselves of [claimant’s] seizure on the airplane.” 

¶ 73 Giving due weight to the Commission’s findings, the fall did not cause the seizure 

or any other injuries. Even though claimant is a traveling employee, the seizure was a risk personal 

to him and is therefore not compensable. The Commission’s holding that the accident did not arise 

out of his employment is not against the manifest weight of the evidence. For these reasons, I 

respectfully dissent in the reversal of the Commission’s finding on this point. 


