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STATEMENT OF FACTS 

Background 

 On August 6, 2013, Donald L. Smith filed a Petition for Issuance of Temporary 

Restraining Order and for Preliminary Injunction against his wife, JoAnn F. Smith, who 

is the Plaintiff-Appellant in this case.  R. C59-65; S.A. 1-7.  In his Petition, Mr. Smith 

alleged that he was admitted to Alton Memorial Hospital by JoAnn Smith on July 21, 

2013, and that he was discharged from the hospital on August 2, 2013.  R. C60; S.A. 2.  

Mr. Smith claimed during the time period in which he was in the hospital that JoAnn 

Smith made various withdrawals from his accounts without his authorization.  R. C59-65; 

S.A. 1-7.  Mr. Smith alleged, for example, that on July 22, 2013, JoAnn Smith forged his 

signature to withdraw funds from his accounts at Regions Bank, and that she withdrew in 

excess of $134,000 from his US Bank and Regions Bank accounts between July 22, 2013 

and August 2, 2013, and that those funds were deposited into JoAnn Smith’s single 

named individual account on or about August 2, 2013.  R. C60-61; S.A. 2-3. 

While not mentioned in the Petition for Temporary Restraining Order, The 

Vanguard Group processed an account change on Donald Smith’s IRA during this same 

time period, on July 31, 2013, which designated JoAnn F. Smith as the primary 

beneficiary of the IRA.  R. C26-27.  The confirmation of the account change was 

addressed to Donald Smith at his residence at 2617 Jamison Drive, Alton, Illinois.  R. 

C26.  Prior to that time, no beneficiary had been designated on the IRA.  R. C26. 

Mr. Smith alleged that when he attempted to return home on August 2, 2013 after 

his discharge from the hospital, JoAnn Smith denied him access to the residence at 2617 

Jamison Drive, Alton, Illinois, which contained items such as his bank statements, credit 
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cards, check books, and financial records.  R. C61; S.A. 3.  Mr. Smith further alleged that 

on August 5, 2013, JoAnn Smith “attempted to liquidate (his) Scottrade brokerage 

accounts by provid(ing) an invalid Power of Attorney to Scottrade ordering Scottrade to 

liquidate the accounts and remit all funds from (his) accounts to (her).”  R. C61; S.A. 3. 

In his petition of August 6, 2013, Mr. Smith requested that a temporary 

restraining order be entered against JoAnn Smith “to maintain the status quo, directing 

the banks, credit unions, and Scottrade to return the funds … and prevent (JoAnn Smith) 

from further converting (Donald Smith’s) assets.”  R. C62; S.A. 4.  As a result, on August 

8, 2013, the court entered a Preliminary Injunction, which provided that “any and all 

funds withdrawn from the bank accounts held in the individual names of (Donald Smith 

and JoAnn Smith), or joint names of (Donald Smith and JoAnn Smith), shall be restored 

to the bank accounts from which they were withdrawn.”  R. C29; S.A. 9.  Paragraph 9 of 

the Preliminary Injunction further provided: 

Pursuant to the parties’ stipulation, all other bank accounts, credit 

union accounts, investment accounts (including the Scottrade 

account), and any other accounts holding funds or investments of 

the parties shall be closed to any transactions and no trades, 

transfers, transactions, buy orders or sell orders, withdrawals or 

deposits shall be made from any accounts without the written 

agreement of both (Donald Smith) and (JoAnn Smith) or further 

court order.  R. C30; S.A. 10. 

 

On September 6, 2013, Donald Smith filed for divorce against JoAnn Smith, and on 

November 14, 2013, the divorce case was consolidated with the injunction case.  R. C5. 

On March 13, 2014, The Vanguard Group processed a beneficiary change where 

Donald Smith named his sons, Scott Smith and Jeffrey Smith, as the primary 

beneficiaries of his Vanguard IRA.  R. C34-35. 
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On October 29, 2014, Donald Smith and JoAnn Smith stipulated to the dismissal 

of the divorce and injunction cases.  R. C19; S.A. 16.  As part of the Stipulated Order of 

Dismissal of the divorce and injunction, the parties expressly agreed, and the court 

ordered, as follows: 

All hold orders as to the financial accounts of the parties 

including but not limited to US Bank, Regions Bank, Shell 

Community Credit Union, Scottrade and MidAmerica Credit 

Union ordered in the above causes are dismissed and withdrawn 

by this order.  (Emphasis added.)  Id. 

 

 Donald Smith died on March 30, 2015.  R. C6. 

 Procedural History 

 JoAnn Smith filed the underlying action on May 27, 2015, asking the court to find 

that she was the beneficiary of the Vanguard IRA, and that Scott Smith and Jeffrey Smith 

were not the beneficiaries of the Vanguard IRA, arguing that the designation of Scott 

Smith and Jeffrey Smith was invalid due to the prior injunctive order.  R. C3-10. 

 On July 17, 2015, prior to filing any answer, affirmative defenses, or 

counterclaims which may be related to Plaintiff’s Complaint, Scott Smith and Jeffrey 

Smith initially responded to Plaintiff’s Complaint by filing a Motion to Dismiss pursuant 

to 735 ILCS 5/2-615 and 735 ILCS 5/2-619(a)(4) and (a)(9).  R. C15-19; S.A. 12-16.  In 

that motion, Scott Smith and Jeffrey Smith argued that Plaintiff’s Complaint should be 

dismissed under 735 ILCS 5/2-619(a)(4) and (a)(9) because the October 29, 2014 

stipulated order of dismissal expressly dismissed and withdrew the prior injunctive order, 

meaning that Plaintiff’s cause of action was barred by the prior judgment under Section 

2-619(a)(4) and/or barred under Section 2-619(a)(9) due to the affirmative matter in the 
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stipulated order of dismissal which expressly stated that the prior hold orders were 

dismissed and withdrawn.  Id. 

 The Motion to Dismiss was argued on September 3, 2015, at which time the court 

dismissed Count II with leave to refile, dismissed JoAnn Smith in her capacity as 

Administrator of Donald Smith’s Estate as a party, and took the motion as to Count I 

under advisement.  R. C46; S.A. 17.  On October 29, 2015, the court granted the motion 

to dismiss Count I pursuant to 735 ILS 5/2-619, reasoning, in part, as follows: 

[T]he parties terminated their dissolution by voluntary dismissal 

which terminated the temporary orders by operation of law.  

Whether the action taken by Donald Smith to change beneficiaries 

was governed by the language of the preliminary injunction and 

therefore the change constituted a violation of the temporary order 

is not dispositive of this proceeding.  Once the dissolution was 

dismissed, the beneficiary change became effective even if it 

arguably violated the terms of the injunction when it was signed.  

The change could at best be termed voidable, not void.  The 

dismissal occurred.  The beneficiary change at a minimum is 

recognized as valid upon the dismissal of the dissolution.  Donald 

Smith was free to have named the beneficiaries of his choice 

(unless otherwise prohibited or other theories invalidate the 

elections).  The law does not require him to have executed another 

beneficiary form after the dissolution was dismissed.   

 

R. C47-49; A. 11-13. 

Plaintiff filed a Motion to Supplement the Record and to Reconsider on 

November 16, 2015 (R. C50-92), which was argued and taken under advisement on 

December 18, 2015.  R. C95.  Plaintiff did not refile Count II of the Complaint.  Id.  On 

January 4, 2016, the court granted the motion to supplement the record, denied the 

motion to reconsider, and noted that the dismissal of Count I was pursuant to 735 ILCS 

5/2-619(a)(4) and (a)(9).  R. C99.  Plaintiff appealed the dismissal of Count I to this 

Court on January 13, 2016.  R. C100-102.  On January 31, 2018, the Appellate Court 
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affirmed dismissal of Count I, holding that “the mere change of beneficiary while the 

injunction was in effect did not violate the injunction.”  A. 1, ¶ 1.  The Supreme Court 

granted leave to appeal on May 30, 2018.  A. 17. 

ARGUMENT 

THE APPELLATE COURT PROPERLY AFFIRMED THE TRIAL COURT’S 

DISMISSAL COUNT I OF PLAINTIFF’S COMPLAINT PURSUANT TO 735 ILCS 

5/2-619(a)(4) and (a)(9). 

Donald Smith’s March 13, 2014, designation of his sons, Scott Smith and Jeffrey 

Smith, as the beneficiaries on his Vanguard IRA was proper.  The injunctive order of 

August 8, 2013, entered as a result of Donald Smith’s August 6, 2013, petition alleging 

that his wife, JoAnn Smith, had been converting his assets without his knowledge (during 

the exact time period that her name was initially added as the beneficiary of the Vanguard 

IRA), was expressly dismissed and withdrawn under the October 29, 2014 Stipulated 

Order of Dismissal.  R. C15-19; S.A. 12-16.  The Order of October 29, 2014, which 

contains the signatures of Donald Smith, JoAnn Smith, and their counsel, states: 

All hold orders as to the financial accounts of the parties including 

but not limited to US Bank, Regions Bank, Shell Community 

Credit Union, Scottrade and MidAmerica Credit Union ordered in 

the above causes are dismissed and withdrawn by this order.  R. 

C19; S.A. 16. 

 

The stipulated order of dismissal makes clear, by use of the words “dismissed and 

withdrawn”, that the prior hold orders had been vacated and were no longer in effect once 

the divorce was dismissed.  Both the trial court and the Appellate Court reasoned that 

“the law did not require Donald to execute another beneficiary form after the dissolution 

was dismissed.”  A. 4-5, ¶ 9. 
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The Appellate Court further noted that the change of beneficiary did not violate 

the injunctive order, as the terms of the injunctive order did not prohibit a change in 

beneficiary designation.  A. 7, ¶ 17.  The Appellate Court also noted in its decision that 

the cases of New York Life Ins. Co. v. Sogol, 311 Ill. App. 3d 156 (5
th

 Dist. 1999) and In 

re Marriage of Ignatius, 338 Ill. App. 3d 652 (2
nd

 Dist. 2003), cited by Plaintiff, are 

distinguishable from the facts of this case.  A. 7, ¶ 15. 

In the New York Life case, the husband died while the divorce proceedings were 

pending.  New York Life at 158.  Though the case is similar to the instant case in that the 

husband changed beneficiaries on a life insurance policy while a preliminary injunction 

was in effect, there was no stipulated dismissal or express dismissal and withdrawal of 

the injunction, which was the core basis for the motion to dismiss in the instant case. 

 The case of In re Marriage of Ignatius, 338 Ill. App. 3d 652 (2
nd

 Dist. 2003) also 

does not deal with a stipulated dismissal of the divorce proceedings or express 

withdrawal of an injunction.  In that case, the wife died while the dissolution proceeding 

was pending, and although the preliminary injunction was modified prior to her death to 

allow certain estate planning, the injunctive order otherwise remained in effect until the 

death of the wife.  Ignatius at 654. 

 The cases of Southern Illinois Medical Business Assocs. v. Camillo, 208 Ill. App. 

3d 354 (5
th

 Dist. 1991) and Cummins – Landau Laundry Mach. Co. v. Koplin, 386 Ill. 

368 (1944) relate to injunctions which were later reversed, not those which were 

dismissed by stipulation or expressly withdrawn.  

The trial court further noted: 

Once the dissolution was dismissed, the beneficiary change 

became effective even if it arguably violated the terms of the 
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injunction when it was signed.  The change could at best be termed 

voidable, not void.  The dismissal occurred.  The beneficiary 

change at a minimum is recognized as valid upon the dismissal of 

the dissolution.  Donald Smith was free to have named the 

beneficiaries of his choice (unless otherwise prohibited or other 

theories invalidate the elections).  The law does not require him to 

have executed another beneficiary form after the dissolution was 

dismissed. 

 

A. 13. 

 

The trial court also properly found that the preliminary injunction terminated by 

operation of law when the parties stipulated to the voluntary dismissal of the divorce on 

October 29, 2014.  R. C47-49, A. 11-13.  Pursuant to 750 ILCS 5/501(d)(3), a temporary 

order entered under the Illinois Marriage and Dissolution of Marriage Act terminates 

“when the final judgment is entered or when the petition for dissolution of marriage or 

legal separation or declaration of invalidity of marriage is dismissed.”  The trial court’s 

pronouncement that “[t]he general rule is that a case that has been dismissed without 

prejudice results in the proceedings being declared a nullity and leaves the parties in the 

same position as if the case had not been filed” is supported by the caselaw.  R. C49; A. 

3. 

The court cited three decisions in its Order of October 29, 2015.  The case of 

Chestnut v. Chestnut, 77 Ill. 347 (1875) found that a voluntary dismissal of divorce 

proceedings operated to revoke a prior temporary order to pay alimony.  Chestnut at 349.  

Johnson v. DuPage Airport Authority, 268 Ill. App. 3d 409 (2
nd

 Dist. 1994), stands for 

the proposition that: 

Where there is no adjudication on the merits, a dismissal should be 

granted without prejudice, as opposed to granting dismissal with 

prejudice.  The effect of a dismissal without prejudice is to render 

the proceedings a nullity and leave the parties in the same position 

as if the case had never been filed. 
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(Emphasis in original.  Internal citations omitted.)  Johnson, at 418.  Likewise, the court 

in Tierney v. Burlington Northern Railroad Company, 240 Ill. App. 3d 526 (1
st
 Dist. 

1992), noted, “it is well settled that the effect of a voluntary dismissal without prejudice 

is to render the proceedings a nullity and leave the parties in the same position as if the 

case had never been filed.”  Tierney at 529. 

 In the instant case, the parties agreed to the voluntary dismissal of their divorce.  

The trial court determined that “[o]nce the dissolution was dismissed, the beneficiary 

change became effective even if it arguably violated the terms of the injunction when it 

was signed.”  R. C49, A. 13.  Additionally, Scott Smith and Jeffrey Smith agree with the 

appellate court’s definitive determination that “there was no violation of the injunction 

while it was in effect.”  A. 6, ¶ 13.  Indeed, the injunctive order did not prohibit a change 

in beneficiary designation.  The injunctive order provided as follows: 

Pursuant to the parties’ stipulation, all other bank accounts, credit 

union accounts, investment accounts (including the Scottrade 

account), and any other accounts holding funds or investments of 

the parties shall be closed to any transactions and no trades, 

transfers, transactions, buy orders or sell orders, withdrawals or 

deposits shall be made from any accounts without the written 

agreement of both (Donald Smith) and (JoAnn Smith) or further 

court order. 

 

R. C30; S.A. 10. 

 

 Upon consideration of the terms of the injunction, the appellate court noted that: 

As Donald still owned the Vanguard account when the injunction 

was terminated, there was no violation of the injunction. 

 

Had the parties wished to draft their stipulation so that it prohibited 

a beneficiary change that did not result in the transfer of ownership 

while the injunction was in effect, they could have done so.  They 

did not, and, thus, a mere beneficiary change did not violate the 

terms of the injunction. 
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A. 7, ¶ 16-17. 

 

If the word “transactions” were interpreted as broadly as urged by Plaintiff in this 

context to include a change in beneficiary designation, the term “transactions” would 

apply to every item specifically enumerated in the injunctive order, including trades, 

transfers, buy orders and sell orders, withdrawals and deposits, and render all of those 

terms superfluous.  While it is unclear what exactly the parties intended the term 

“transactions” to mean in the injunctive order, the express language of the order did not 

prohibit a change in beneficiary designation, nor did any transfer of ownership occur 

while the injunction was in effect.  No transfer of ownership occurred until Donald 

Smith’s death on March 30, 2015.  The beneficiary change complied with the account 

agreement, which provides that “[t]he Investor may designate from time to time any 

person or persons, entities, such as a trust, or other recipient acceptable to the Custodian 

as his or her primary and/or contingent Beneficiaries.”  R. C87, Sec. 4.4(a).  Vanguard 

properly processed the beneficiary change naming Scott Smith and Jeffrey Smith as the 

beneficiaries of the Vanguard IRA.  R. C34-35. 

CONCLUSION 

 Scott Smith and Jeffrey Smith respectfully request the Court to affirm the 

appellate court order of January 31, 2018, which affirmed the trial court orders of 

October 29, 2015 and January 4, 2016 dismissing Count I of Plaintiff’s Complaint 

pursuant to 735 ILCS 5/2-619(a)(4) and (a)(9), and to award such other and further relief 

as the Court deems proper. 
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