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I. NATURE OF THE CASE 

This action was brought by twelve individuals who were employed by Moore 

Landscapes and who performed work in fulfillment of agreements between Moore 

Landscapes and the Chicago Park District (which is not a party to this action). On a 

motion to dismiss brought by Moore Landscapes, the Trial Court held that the agreements 

giving rise to the claims at issue did not contain stipulations to pay for labor at a 

prevailing wage. Accordingly, the Trial Court granted the motion to dismiss in favor of 

Moore Landscapes and against plaintiffs. On appeal, the First District Appellate Court 

reversed. The dismissal of the plaintiffs’ claims raises a question as to whether the 

plaintiffs’ pleading stated a claim upon which relief could be granted as a matter of law. 

II. ISSUES PRESENTED FOR REVIEW 

I. Whether the appellate court erred in finding that the plaintiffs could bring 

a claim under the Prevailing Wage Act when the underlying contracts 

from the public body did not include stipulations that required the 

payment of prevailing wages. 

II. Whether the appellate court impermissibly ignored the carefully created 

enforcement scheme set forth within the Prevailing Wage Act when it held 

that the statute provided private parties a remedy in cases where the 

contracts at issue did not contain a stipulation requiring payment of 

prevailing wages.  

III. Whether the appellate court impermissibly authorized the trial court to 

usurp the authority of the executive branch to enforce the Prevailing Wage 

Act in cases in which the contract did not include a stipulation requiring 

payment of prevailing wages. 
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III. JURISDICTIONAL STATEMENT AND JUDGMENT BELOW 

On January 25, 2019, the Circuit Court for Cook County, Illinois entered an Order 

granting Moore Landscapes’ 2-619.1 motion to dismiss Plaintiffs’ complaint. On January 

28, 2019, Plaintiffs filed a Notice of Appeal to the Appellate Court of Illinois, First 

District. On March 26, 2020, the Appellate Court issued its Order reversing the Circuit 

Court’s January 28, 2019 Order. On April 22, 2020, the Appellate Court denied Moore 

Landscapes’ Petition for Rehearing. This Court granted Moore Landscapes’ Petition for 

Review on September 30, 2020. 

IV. STANDARD OF REVIEW 

A review of a motion to dismiss under either Section 2-615 or 2-619 presents a 

question of law that is subject to de novo review. Tedrick v. Community Resource Center, 

Inc., 235 Ill. 2d 155, 161 (2009). Questions involving statutory construction are also 

reviewed de novo. Citizens Opposing Pollution v. ExxonMobil Coal U.S.A., 2012 IL 

111286, ¶ 23 (2012). 

V. STATUTES INVOLVED 

820 ILCS 130/4  

Sec. 4. Ascertaining prevailing wage. 

(a) The prevailing rate of wages paid to individuals covered under this Act 
shall not be less than the rate that prevails for work of a similar character on 
public works in the locality in which the work is performed under collective 
bargaining agreements or understandings between employers or employer 
associations and bona fide labor organizations relating to each craft or type of 
worker or mechanic needed to execute the contract or perform such work, and 
collective bargaining agreements or understandings successor thereto, provided 
that said employers or members of said employer associations employ at least 
30% of the laborers, workers, or mechanics in the same trade or occupation in the 
locality where the work is being performed. 

*   *   *   *   *   *   *   *   * 
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(d) The public body awarding any contract for public work or otherwise 
undertaking any public works shall specify in the call for bids for the contract, or 
where the public body performs the work without letting the contract in a written 
instrument provided to the contractor, that the general prevailing rate of wages in 
the locality for each craft or type of worker or mechanic needed to execute the 
contract or perform such work, also the general prevailing rate for legal holiday 
and overtime work, as ascertained by the Department of Labor shall be paid for 
each craft or type of worker needed to execute the contract or to perform such 
work, and it shall be mandatory upon the contractor to whom the contract is 
awarded and upon any subcontractor under him, and where the public body 
performs the work, upon the public body, to pay not less than the specified rates 
to all laborers, workers and mechanics employed by them in the execution of the 
contract or such work. Compliance with this Act is a matter of statewide concern, 
and a public body may not opt out of any provisions herein. 

(e) The public body or other entity awarding the contract shall cause to be 
inserted in the project specifications and the contract a stipulation to the effect 
that not less than the prevailing rate of wages as found by the Department of 
Labor or determined by the court on review shall be paid to all laborers, workers 
and mechanics performing work under the contract. 

*   *   *   *   *   *   *   *   * 

(g) Where a complaint is made and the Department of Labor determines 
that a violation occurred, the Department of Labor shall determine if proper 
written notice under this Section 4 was given. If proper written notice was not 
provided to the contractor by the public body or other entity, the Department of 
Labor shall order the public body or other entity to pay any interest, penalties or 
fines that would have been owed by the contractor if proper written notice were 
provided. The failure by a public body or other entity to provide written notice 
does not relieve the contractor of the duty to comply with the prevailing wage 
rate, nor of the obligation to pay any back wages, as determined under this Act. 
For the purposes of this subsection, back wages shall be limited to the difference 
between the actual amount paid and the prevailing rate of wages required to be 
paid for the project. The failure of a public body or other entity to provide written 
notice under this Section 4 does not diminish the right of a laborer, worker, or 
mechanic to the prevailing rate of wages as determined under this Act. 

*   *   *   *   *   *   *   *   * 

820 ILCS 130/6 

Sec. 6. Any officer, agent or representative of any public body who 
willfully violates, or willfully fails to comply with, any of the provisions of this 
Act, and any contractor or subcontractor, and any officer, employee, or agent 
thereof, who as such officer, employee, or agent, has a duty to create, keep, 
maintain, or produce any record or document required by this Act to be created, 
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kept, maintained, or produced who willfully fails to create, keep, maintain, or 
produce such record or document as or when required by this Act, is guilty of a 
Class A misdemeanor. 

The Department of Labor shall inquire diligently as to any violation of this 
Act, shall institute actions for penalties herein prescribed, and shall enforce 
generally the provisions of this Act. The Attorney General shall prosecute such 
cases upon complaint by the Department or any interested person. 

*   *   *   *   *   *   *   *   * 

820 ILCS 130/11 

Sec. 11. No public works project shall be instituted unless the provisions 
of this Act have been complied with. The provisions of this Act shall not be 
applicable to Federal construction projects which require a prevailing wage 
determination by the United States Secretary of Labor. The Illinois Department of 
Labor represented by the Attorney General is empowered to sue for injunctive 
relief against the awarding of any contract or the continuation of work under any 
contract for public works at a time when the prevailing wage prerequisites have 
not been met. Any contract for public works awarded at a time when the 
prevailing wage prerequisites had not been met shall be void as against public 
policy and the contractor is prohibited from recovering any damages for the 
voiding of the contract or pursuant to the terms of the contract. The contractor is 
limited to a claim for amounts actually paid for labor and materials supplied to the 
public body. Where objections to a determination of the prevailing rate of wages 
or a court action relative thereto is pending, the public body shall not continue 
work on the project unless sufficient funds are available to pay increased wages if 
such are finally determined or unless the Department of Labor certifies such 
determination of the prevailing rate of wages as correct. 

Any laborer, worker or mechanic employed by the contractor or by any 
sub-contractor under him who is paid for his services in a sum less than the 
stipulated rates for work done under such contract, shall have a right of action for 
whatever difference there may be between the amount so paid, and the rates 
provided by the contract together with costs and such reasonable attorney's fees as 
shall be allowed by the court. Such contractor or subcontractor shall also be liable 
to the Department of Labor for 20% of such underpayments and shall be 
additionally liable to the laborer, worker or mechanic for punitive damages in the 
amount of 2% of the amount of any such penalty to the State for underpayments 
for each month following the date of payment during which such underpayments 
remain unpaid. Where a second or subsequent action to recover underpayments is 
brought against a contractor or subcontractor and the contractor or subcontractor 
is found liable for underpayments to any laborer, worker, or mechanic, the 
contractor or subcontractor shall also be liable to the Department of Labor for 
50% of the underpayments payable as a result of the second or subsequent action, 
and shall be additionally liable for 5% of the amount of any such penalty to the 
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State for underpayments for each month following the date of payment during 
which the underpayments remain unpaid. The Department shall also have a right 
of action on behalf of any individual who has a right of action under this Section. 
An action brought to recover same shall be deemed to be a suit for wages, and any 
and all judgments entered therein shall have the same force and effect as other 
judgments for wages. The action shall be brought within 5 years from the date of 
the failure to pay the wages or compensation. At the request of any laborer, 
workman or mechanic employed by the contractor or by any subcontractor under 
him who is paid less than the prevailing wage rate required by this Act, the 
Department of Labor may take an assignment of such wage claim in trust for the 
assigning laborer, workman or mechanic and may bring any legal action 
necessary to collect such claim, and the contractor or subcontractor shall be 
required to pay the costs incurred in collecting such claim. 

VI. STATEMENT OF FACTS 

In their verified Complaint for Failure to Pay Prevailing Wages, Plaintiffs alleged 

that they worked as tree planters for Moore Landscapes. (App. 1, Op. ¶ 1). They further 

alleged that Moore Landscapes had entered into certain contracts with the Chicago Park 

District, beginning in 2012. Id. Each Plaintiff alleged that they worked as tree planters 

and performed work called for under the agreements between Moore Landscapes and the 

Park District. 

As reflected by the language of the statute, Illinois Department of Labor is 

authorized to enforce the Prevailing Wage Act under Sections 4, 6 and 11 of the Act. The 

Illinois Department of Labor has published guidance to public bodies on the meaning of 

the word “stipulation” under the Act and what steps public bodies must take to comply 

with their obligations under Section 4 of the Act. Specifically, the Department of Labor 

has stated in public guidance: 

A Public Body does not comply with the requirements of the Act by 
providing a general statement to the effect that the contractor must comply 
with all applicable laws or stating that the project is subject to the 
Prevailing Wage Act if applicable. The statement required by the Public 
Body under the Act must be a statement that states specifically the project 
is or is not subject to the provisions of the Prevailing Wage Act. 
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Prevailing Wage Public Body FAQ, Ill. Dep’t of Labor, 

https://www2.illinois.gov/idol/FAQs/Pages/public-body-faq.aspx In addition, the 

Department of Labor has published sample language for public bodies to refer to as a 

guide for how to include a prevailing wage stipulation into public works contracts. This 

sample language states: 

This contract calls for the construction of a “public work,” within the 
meaning of the Illinois Prevailing Wage Act, 820 ILCS 130/.01 et seq. 
(“the Act”). The Act requires contractors and subcontractors to pay 
laborers, workers and mechanics performing services on public works 
projects no less than the current “prevailing rate of wages” (hourly cash 
wages plus amount for fringe benefits) in the county where the work is 
performed. The Department publishes the prevailing wage rates on its 
website at http://labor.illinois.gov/. The Department revises the prevailing 
wage rates and the contractor/subcontractor has an obligation to check the 
Department’s web site for revisions to prevailing wage rates. For 
information regarding current prevailing wage rates, please refer to the 
Illinois Department of Labor’s website. All contractors and subcontractors 
rendering services under this contract must comply with all requirements 
of the Act, including but not limited to, all wage requirements and notice 
and record keeping duties. 

Ill. Dep’t of Labor, Public Body Sample Language, https://www2.illinois.gov/idol/Laws-

Rules/CONMED/Documents/contract.pdf   

The Park District contracts at issue each contained similar references to prevailing 

wages within the documents. The first contract, stated only that Moore Landscapes would 

pay prevailing wages “where applicable.” (C 46; App. 2, Op. ¶ 5). The second agreement 

also did not include a stipulated pay rate applicable to employees engaged in such work. 

Id. The third agreement contained the identical prevailing wage provision as the other 

two agreements, i.e., the contract did not include a stipulated pay rate covering Plaintiffs 

or anyone else. Id. Further, the language contained in these contracts was substantively 

identical to the type of language that the Illinois Department of Labor discussed in the 
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above-quoted FAQ, and that the agency advised was not a stipulation within the meaning 

of the Prevailing Wage Act. 

In addition, in one of the contracts at issue, the Park District enclosed an Illinois 

Department of Labor FAQ document that advised landscaping companies that 

landscaping work often is not covered by prevailing wage requirements. (App. 3, Op. ¶ 6; 

App. 151-152). Among other things, this FAQ document stated that for purposes of the 

Prevailing Wage Act, landscaping work that is not being performed in conjunction with a 

project otherwise covered by the Act or that does not involve hardscape work is outside 

of the scope of the Act. Id. Such work includes, but is not limited to, tree planting when 

the tree is replacing a diseased, damaged, or hazardous tree. Id. Thus, the Park District’s 

contract specifically advised Moore Landscapes that prevailing wages would not need to 

be paid when its employees, including the plaintiffs, were planting trees to replace 

diseased, damaged, or hazardous trees. Plaintiffs attested in response to Defendant’s 

motion to dismiss that the work at issue included the replacement of diseased trees. (C 

146-163). 

In its ruling on Moore Landscapes’ motion to dismiss, the Circuit Court held that 

the contracts at issue did not contain stipulations requiring the payment of prevailing 

wages. (App. 3, Op. ¶ 6). The Circuit Court’s ruling was based on the above-quoted 

guidance from the Illinois Department of Labor. (App. 7-8, Op. ¶ 19). The Circuit Court 

noted that the Department was authorized to enforce the Act, and relied on the 

Department’s guidance to determine that none of the contracts contained stipulations. The 

Circuit Court further held that because Section 11 of the Act only provides private parties 

with a claim for the difference between a stipulated pay rate and the amount actually 
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paid, the absence of a stipulation meant that Plaintiffs could not bring a claim under the 

Act. (App. 15). 

The Appellate Court held that the Circuit Court correctly determined that the 

contracts underlying Plaintiffs claims did not contain stipulations to pay Plaintiffs at a 

prevailing wage rate. (App. 9, Op. ¶ 22). The Appellate Court also correctly recognized 

that not all landscaping work is covered by the Act and that the question of whether 

landscaping work must be paid at a prevailing wage rate is a fact-specific issue involving 

the nature of the work being performed. (App. 11, Op. ¶ 25). Nevertheless, the Appellate 

Court held that Plaintiffs stated a claim under Section 11 based on their allegations that 

the prevailing wage should have applied to the work that they performed, irrespective of 

the terms of the underlying contracts. (App. 9-11, Op. ¶¶ 22, 25). The Appellate Court 

reversed the Circuit Court’s dismissal of the case on these grounds. 

VII. ARGUMENT 

A. BECAUSE THE CONTRACTS AT ISSUE DID NOT CONTAIN 
STIPULATIONS REQUIRING MOORE LANDSCAPES TO PAY 
PREVAILING WAGES, THE PLAIN AND UNAMBIGUOUS 
LANGUAGE OF SECTION 11 OF THE PREVAILING WAGE ACT 
DOES NOT PROVIDE PLAINTIFFS WITH A REMEDY. 

1. Because Section 4 Of The Prevailing Wage Act Authorizes Only 
The Illinois Department Of Labor To Enforce The Act When A 
Public Body Fails To Include A Stipulation In The Contracts And 
Section 11 Only Authorizes Private Parties To Enforce The Terms 
Of A Contractual Stipulation, The Appellate Court Erred By 
Allowing For A Private Right Of Action, Contrary To The Plain 
Terms Of The Act And Within The Context Of The Statute. 

In its decision, the Appellate Court held that the contracts at issue did not contain 

stipulations: “the contract . . . failed to comply with the . . . [Prevailing] Wage Act.” 

Plaintiffs have not meaningfully challenged that the Circuit Court correctly determined 

that the agreements did not contain stipulations. Nor did Plaintiffs challenge that the 
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Circuit Court was correct in relying on the interpretation of “stipulation” provided by the 

Illinois Department of Labor, quoted above. Because Plaintiff did not dispute this before 

the Circuit Court (C 139) or challenge this aspect of the Circuit Court’s decision on 

appeal, Plaintiffs have waived the issue. See United Legal Foundation v. Pappas, 2011 IL 

App (1st) 093470, ¶ 15 (“Bare contentions without argument or citation to relevant 

authority do not merit consideration on appeal.”); Rosier v. Cascade Mt., Inc., 367 Ill. 

App. 3d 559, 568 (1st Dist. 2006) (arguments “not supported by adequate legal reasoning 

and citation to supporting authority” would not be considered). 

However, although the Appellate Court correct determined that the contracts did 

not contain a stipulation within the meaning of Section 4 of the Act, the Appellate Court 

also held (erroneously) that the failure to include a stipulation in the contracts at issue 

“has no effect on the plaintiffs’ right of action for prevailing wages under the [Prevailing] 

Wage Act.” The Appellate Court further held that a plaintiff can state a claim under 

Section 11 of the Act merely by alleging having performed work that the plaintiff claims 

was subject to prevailing wage requirements, without reference to the requirements of a 

contract. 

The Appellate Court correctly determined that the contracts at issue did not 

include a stipulation to pay laborers (such as Plaintiffs) prevailing wages. (App. 7-9, Op. 

¶¶ 19, 22). Under Section 4(e) of the Act, a public body is required to include in public 

works contracts stipulations for the contractor to pay prevailing wages. 820 ILCS 

130/4(e). By taking this step, the contract confirms the public body’s understanding that 

the work to be performed is covered by the Act and that the contractor was on notice that 

it was required to pay prevailing wages (having expressly agreed to do so). 
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Nevertheless, the Appellate Court’s interpretation of the Act cannot be reconciled 

with the plain language contained in Section 11. The Appellate Court did not interpret the 

Act based on the plain meaning of Section 11. The Appellate Court also failed to consider 

the language used in Section 11 within the context of the provisions of the Act on the 

whole, as required by controlling decisions of this Court. Section 11 of the Act authorizes 

certain private parties, namely, laborers, workers, or mechanics, to bring a claim when a 

contractor stipulated to pay prevailing wages, but did not pay the stipulated rate. 820 

ILCS 130/11. The only remedy provided under these circumstances includes the 

difference between the rate the contractor stipulated to pay and what the contractor 

actually paid. Id. Specifically, Section 11 states, in its pertinent part: 

Any laborer, worker or mechanic employed by the contractor or by any 
sub-contractor under him who is paid for his services in a sum less than 
the stipulated rates for work done under such contract, shall have a right of 
action for whatever difference there may be between the amount so paid, 
and the rates provided by the contract together with costs and such 
reasonable attorney’s fees as shall be allowed by the court. 

820 ILCS 130/11. This private party claim can be asserted against the contractor, but not 

the public body (which did not employ the laborers, workers, or mechanics). See id. 

Moreover, under the narrow private right of action provided for in Section 11, because 

the contractor necessarily stipulated to pay prevailing wages, the parties’ private dispute 

will not require that the Circuit Court determine whether the Act actually required the 

payment of prevailing wages. Section 4 of the Act authorizes the Illinois Department of 

Labor, and not private parties, to conduct an audit to determine whether prevailing wages 

should have been paid in situations where the public body did not include a stipulation in 

the contract. By contract, the private right of action set forth in Section 11 is a simple, 
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straightforward claim that is akin to a third-party beneficiary claim under an otherwise 

enforceable contract. 

When, as is the case here, the public body did not include in the contract a 

stipulation under Section 4(e), the questions presented by a claim for prevailing wages 

necessarily include whether the Act even applies to the work performed by a private party 

laborer, worker, or mechanic. By way of example, in their complaint, Plaintiffs tacitly 

admitted that the applicability of the Act could not be presumed in this case based on the 

fact that the Chicago Park District attached to one of the contracts a FAQ Document 

prepared by the Illinois Department of Labor in which the Department described certain 

instances when prevailing wages were not required for landscaping work. (App. 3, Op. 

¶ 6). Based on the Department’s FAQ document, the tree planting Plaintiffs claim to have 

performed is not covered by the Act when the trees are replacing hazardous, dead, or 

diseased trees. Id. 

The Appellate Court’s ruling incorrectly suggests that a trial court can determine 

the applicability of the Act in the absence of a stipulation through a private party claim. 

To the contrary, Section 11 does not authorize a private party to assert a claim that 

requires a determination of whether prevailing wages should have been paid by a 

contractor. Rather, a claim is only permitted when the public body notified the contractor 

that prevailing wages were required and obtained a stipulation from the contractor 

governing the payment of prevailing wages. This is obviously an important consideration 

when the claims asserted by Plaintiff could require the Circuit Court to determine what 

percentage, if any, of the scope of the work performed by Plaintiffs should have been 

paid at the prevailing wage, including whether or how to interpret the Illinois Department 
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of Labor’s FAQ guidance on applying prevailing wage requirements to the landscape 

industry and whether (and how much) of the work performed by Plaintiffs was replacing 

dead, diseased, or hazardous trees in various parks located in the City of Chicago to 

determine whether the prevailing wage applied, if the Appellate Court’s erroneous 

interpretation of the Act were allowed to stand (which it should not). 

In addition, as is reflected by the Act’s provisions, the legislature contemplated 

that a public body may not always include a prevailing wage stipulation in a public works 

contract. When the contract does not include a stipulation, Section 6 of the Act authorizes 

only the Illinois Department of Labor to enforce the Act. Further, Section 4(g) authorizes 

only the Department to investigate in response to a complaint directed to the Department. 

Under the executive authority given to it under the Act, the Department is required to 

determine whether a public body was required to include a stipulation, but did not do so. 

820 ILCS 130/4(g). Thus, unlike a private party claim under Section 11, the Act 

authorizes the Department to conduct an audit to determine whether the public body and 

the contractor complied with their respective duties under the Act. When the public body 

was required to include a stipulation under Section 4(e), but did not, the Act provides that 

the contractor remains responsible for paying laborers, workers, and mechanics the 

difference between the applicable prevailing wage and what was actually paid. 820 ILCS 

130/4(g). However, any penalties, fines or interest that may apply would be assessed 

against the public body, if the Department determined that the public body failed to 

comply with Section 4(e). 820 ILCS 130/4(g). In addition, unlike in a claim asserted by a 

private litigant under Section 11, a contractor cannot be required to pay the attorneys’ 

fees of a private party in a claim brought by the Department under Section 4(g) of the 
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Act. For these reasons, in a case such as this, when the public body does not include a 

stipulation in a contract, the potential liabilities of the contractor are significantly 

narrower than the remedies afforded to private parties under Section 11 when a contractor 

may have disregarded a contractual stipulation to pay prevailing wages.  

In its Order, the Appellate Court held that a private party may bring a claim under 

Section 11 of the Act for the difference between the prevailing wage and the amount 

paid, even in the absence of a stipulation. (App. 11, Op. ¶ 25). Because Section 11 does 

not provide for a claim based on the difference between the prevailing wage and what the 

contractor paid, while Section 4(g) expressly provides this remedy, the Appellate Court 

violated well-settled case law of this Court that legislation must be interpreted based on 

the plain, unambiguous language of the statute. Abrahamson v. Illinois Department of 

Professional Regulation, 153 Ill. 2d 76, 91 (1992). “The best evidence of legislative 

intent is the language used in the statute itself; which must be given its plain and ordinary 

meaning.” Cinkus v. Stickney Municipal Officers Electoral Board, 228 Ill. 2d 200, 216, 

886 N.E.2d 1011, 1021 (2008). A court’s role is to effect the intent of the legislature 

based on the provisions of the statute itself. Certain Taxpayers v. Sheahen, 45 Ill. 2d 75, 

84 (1970). “When the statutory language is clear, we must apply the statute as written . . . 

.” Jackson v. Board of Election Commissioners, 2012 IL 111928, ¶ 48. 

The Appellate Court violated these holdings because the court impermissibly 

changed the nature of the claim permitted under Section 11 from one in which a private 

party may enforce a contractual stipulation into one in which the private party may, in 

effect, enforce the Act’s requirements against a contractor, regardless of the terms of the 

underlying contract. As discussed above, Section 11 of the Act is not ambiguous and does 
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not contemplate a claim in which a plaintiff must first demonstrate the applicability of the 

Act to the work that had been performed, because a Section 11 claim is limited only to 

situations in which the contractor had already stipulated to pay prevailing wages. 

Nevertheless, the Appellate Court determined (App. 9, Op. ¶ 22) that a plaintiff may 

assert a claim that requires that a circuit court first determine whether prevailing wages 

needed to be paid, even when the legislature expressly limited the claim to be based on a 

stipulated pay rate. See 820 ILCS 130/11. The Appellate Court erred because its ruling is 

not based on the actual language of Section 11. See People ex rel. Director of 

Corrections v. Booth, 215 Ill. 2d 416, 426, 830 N.E.2d 569, 574 (2005) (The Court’s 

authority to interpret statutes “does not give us the power to rewrite the law or depart 

from its plain language.”). 

In addition the Appellate Court’s ruling violated this Court’s instruction that a 

statute should be evaluated as a whole, with each provision being construed in connection 

with every other section. Miller v. Department of Registration & Education, 75 Ill. 2d 76, 

81 (1979). “[E]ach word, clause, and sentence of a statute must be given a reasonable 

construction, if possible, and should not be rendered superfluous.” In re Goesel, 2017 IL 

122046, ¶ 13. As noted previously, under the enforcement scheme created by the 

legislature, when a contact does not include a stipulation, the Illinois Department of 

Labor is authorized to investigate in response to a complaint and determine whether a 

laborer, worker, or mechanic should have been paid prevailing wages. 820 ILCS 

130/4(g). The Appellate Court’s decision impermissibly ignores that this remedy exists 

under the statute. Therefore, the Appellate Court’s Order fails to reconcile that the 

legislature provided for a claim based on determining the application of prevailing wages 
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in Section 4(g), but only provided for a claim based on a stipulated pay rate in the 

remedies provided for in Section 11 of the Act. As a result, the Appellate Court’s Order 

violated well-established precedents from this Court that required the Appellate Court to 

base its ruling on the language of Section 11 itself, without judicially reconstructing 

unambiguous terms. The Appellate Court further erred because it impermissibly rendered 

superfluous the distinctions created by the legislature between the remedies provided in 

Section 4(g) and those provided in Section 11. Instead, the Court impermissibly 

interpreted the meaning of Section 11 by referring to the broad policy statements set forth 

in Section 1 of the Act. 

Lastly, the Appellate Court’s ruling is contrary to well-settled holdings of this 

Court governing statutory interpretation. In particular, the Appellate Court’s 

interpretation of the Act violates the well-established principle of statutory construction 

of “expressio unius est exclusio alterius,” that is, “the expression of one thing is the 

implied exclusion of the other.” Black’s Law Dictionary 602 (7th ed.1999). Consistent 

with this canon of construction, this Court has held: “Where a statute lists the things to 

which it refers, there is an inference that all omissions should be understood as 

exclusions.” Metzger v. DaRosa, 209 Ill. 2d 30, 44 (2004) (citing Burke v. 12 

Rothschild’s Liquor Mart, Inc., 148 Ill. 2d 429, 442 (1992)). “This rule of statutory 

construction is based on logic and common sense. It expresses the learning of common 

experience that when people say one thing they do not mean something else. The maxim 

is closely related to the plain language rule in that it emphasizes the statutory language as 

it is written.” Metzger, 209 Ill. 2d at 44. The Court “cannot add provisions or limitations 

not expressed by the legislature.” Whitaker v. Wedbush Securities, Inc., 2020 IL 124792, 
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¶ 30. 

As reflected by the differences between Section 4(g) and Section 11 noted above, 

the legislature clearly understood how to provide a remedy under the Act based on the 

difference between the applicable prevailing wage and the amount paid to a laborer. Had 

the legislature intended to provide a remedy under Section 11 for the difference between 

the prevailing wage and actual wages, the legislature would have drafted Section 11 using 

the same words that it did in Section 4(g). Despite these clear distinctions, the Appellate 

Court held that Plaintiffs were not required to establish the existence of a stipulation in 

order to state a claim for relief under Section 11. Rather, the Appellate Court erroneously 

held that Plaintiffs could establish the applicable prevailing wage, even in the absence of 

a stipulation, which improperly rendered superfluous the legislature’s inclusion of the 

words “stipulated rate” in Section 11. For each of these reasons, the Appellate Court 

improperly disregarded the difference between the remedies the legislature created in 

Section 4(g) and those created in Section 11, in violation of this Court’s clear instructions 

on how the court must interpret a statute. For these reasons, the Court should reverse the 

Appellate Court’s decision and affirm the dismissal order of the Circuit Court. 

2. Because A Claim Under Section 11 Of The Act Only Authorizes 
Private Parties To Enforce The Terms Of A Stipulation And No 
Stipulation Was Included In The Contracts At Issue, The Appellate 
Court Erred By Granting Plaintiffs With A Statutory Remedy That 
The Legislature Did Not Provide For In The Carefully Crafted 
Enforcement Mechanisms Set Forth In The Prevailing Wage Act. 

The Appellate Court’s decision violated the court’s constitutional role by creating 

a remedy in favor of Plaintiffs when the legislature did not provide one in Section 11 of 

the Act. Article 2, Section 1 of the Illinois Constitution states: “The legislative, executive 

and judicial branches are separate. No branch shall exercise powers properly belonging to 
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another.” Thus, the Illinois Constitution requires that when statutory language “is certain 

and unambiguous the only legitimate function of the courts is to enforce the law as 

enacted by the legislature.” Certain Taxpayers v. Sheahen, 45 Ill. 2d 75, 84, 256 N.E.2d 

758, 764 (1970). This Court’s authority “to interpret statutes does not give us [the courts] 

the power to rewrite the law or depart from its plain language.” People ex rel. Director of 

Corrections v. Booth, 215 Ill. 2d 416, 426 (2005). The Court “may not depart from the 

plain language of a statute by reading in exceptions, limitations, or conditions conflicting 

with the expressed legislative intent.” Whitaker, 2020 IL 124792, at ¶ 16; see also 

Cement Masons Pension Fund, Local 803 v. William A. Randolph, Inc., 358 Ill. App. 3d 

638, 645 (1st Dist. 2005). 

Rather, courts must interpret statutes based on the language used by the 

legislature, solely for the purpose of giving effect to the intent of the legislature. See 

Illinois Power Co. v. Mahin, 72 Ill. 2d 189, 194 (1978) (“[T]he language of the statutes 

must be given its plain and ordinary meaning.”). Consistent with the judicial role in this 

framework, the Court has observed: “There is no rule of construction which authorizes a 

court to declare that the legislature did not mean what the plain language of the statute 

imports.” Id. (quoting Western National Bank v. Village of Kildeer, 19 Ill. 2d 342, 350 

(1960).) “This cardinal rule applies even though the statutory language may be 

considered unwise or as impairing the statute as a whole.” Bridgestone/Firestone, Inc. v. 

Aldridge, 179 Ill. 2d 141, 154 (1997); see also Kozak v. Retirement Board of the 

Firemen’s Annuity & Benefit Fund of Chicago, 95 Ill. 2d 211, 220 (1983) (statutes 

“should not be rewritten by a court to make them consistent with the court’s idea of 

orderliness and public policy.”). 
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As discussed in Section A, previously, within the provisions of the Act, the 

legislature expressly considered two scenarios: one in which the public body included a 

stipulation requiring the contractor to pay prevailing wages in accordance with Section 4, 

and, alternatively, one in which the public body did not include a stipulation. When the 

contract includes a stipulation, Section 11 of the Act clearly permits a private party to 

assert a claim for the difference between the stipulated pay rate and what had been paid. 

820 ILCS 130/11. However, when the contract did not include a stipulation, the Illinois 

Department of Labor is authorized to enforce the Act against the contractor and the 

public body under Section 4(g). 820 ILCS 130/4(g). Plaintiffs have not argued that these 

provisions are at all ambiguous. (C 138-139; App. 33-34; App 62). Plaintiffs may not do 

so at this stage, having waived the opportunity to do so previously. See Sylvester v. 

Chicago Park District, 179 Ill. 2d 500, 507 (1997) (issues not raised before the trial court 

cannot be raised on appeal). 

Significantly, the available remedies under Section 11 and Section 4(g) differ in 

that under Section 4(g), the Illinois Department of Labor may enforce the Act against the 

public body, while the public body is not a proper party under a Section 11 claim. 

Compare 820 ILCS 130/4(g) (Illinois Department of Labor may enforce the Act against a 

contractor and the public body), with 820 ILCS 130/11 (providing for enforcement 

against the contractor and subcontractor). Further, Section 4(g) differs from Section 11 in 

that, the contractor is protected from being required to pay interest, penalties or fines 

when the public body did not include a stipulation in the contract. 820 ILCS 130/4(g) (“If 

proper written notice was not provided to the contractor by the public body or other 

entity, the Department of Labor shall order the public body or other entity to pay any 
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interest, penalties or fines that would have been owed by the contractor if proper written 

notice were provided.”). Plaintiffs seek these remedies from Moore Landscapes in this 

case, which is contrary to the legislature’s intent under the circumstances, as reflected by 

Section 4(g). 

The Appellate Court erred by failing to interpret the Act in a manner consistent 

with its terms, but the Appellate Court only did so after correctly recognizing that the 

contracts at issue did not contain stipulations. The Appellate Court’s determination that 

no stipulation was included in the contracts should have ended the Appellate Court’s 

analysis, as Section 11 only allows for a claim to recover what a contractor should have 

paid in accordance with a stipulation. 820 ILCS 130/11. Nevertheless, the Appellate 

Court incorrectly held that a private party can assert a claim to be paid at the applicable 

prevailing wage, even when the public body did not include a stipulation in the contract. 

This ruling is not consistent with Section 11, which expressly provides that a claim under 

Section 11 arises when the contractor pays “less than the stipulated rate” and, in such a 

case, the claim is limited to “whatever difference there may be between the amount so 

paid, and the rates provided by the contract . . .” 820 ILCS 130/11 (emphasis added). 

While the Appellate Court held that a private party may state a claim under Section 11 by 

simply alleging that a contractor or subcontractor paid less than the applicable prevailing 

wage, the plain language of Section 11 does not permit such a claim in the absence of a 

contractual stipulation. The legislature stated in Section 11 that the claim that could be 

asserted was based on a contractor’s or subcontractor’s failure to comply with a 

stipulation, and not on whether the plaintiffs might have been entitled to prevailing wages 
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under the terms of the Act itself. Accordingly, the Appellate Court erred by creating a 

right of action under Section 11 of the Act that was not provided for by the legislature. 

The Appellate Court further disregarded that the legislature has provided a 

remedy under the Act for a scenario in which prevailing wages should have been paid, 

but the public body did not include a stipulation with the contractor, as set forth in 

Section 4(e) of the Act. Section 6 of the Act authorizes the Illinois Department of Labor 

to investigate and enforce the Act. 820 ILCS 130/6. Section 4(g) provides that the 

Department may conduct an audit of both a public body and the contractor. 820 ILCS 

130/4(g). As part of its investigation, the Department may consider, among other things, 

whether the public body included a stipulation required by the Act in the agreement with 

the contractor. Id. As noted, when the public body did not include a stipulation when 

prevailing wages should have been paid, the contractor may be required to pay the 

difference between the prevailing wage rate and what it actually paid, while the public 

body would be responsible for fines, penalties or interest assessed by the Department. Id. 

Unlike in Section 11, which provided a claim for the difference between a stipulated rate 

and wages paid, Section 4(g) expressly stated that the remedy available under this 

provision was the difference between the applicable prevailing wage and the wages paid. 

Compare 820 ILCS 130/4(g) (“For the purposes of this subsection, back wages shall be 

limited to the difference between the actual amount paid and the prevailing rate of wages 

required to be paid for the project.”), with 820 ILCS 130/11 (“Any laborer . . . who is 

paid for his services in a sum less than the stipulated rates . . ., shall have a right of action 

for whatever difference there may be between the amount so paid, and the rates provided 

by the contract . . .”). 
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The Appellate Court’s ruling cannot be reconciled with the distinctions drawn by 

the legislature between Section 4(g) and Section 11, and impermissibly invites an influx 

of disputes that the legislature did not intend to be heard by the courts. Based on its 

disregard of these distinctions, the Appellate Court’s decision clearly violates the 

Separation of Powers Doctrine set forth in Article 2 of the Illinois Constitution. Only the 

legislature may create a remedy under the Act. Further, courts lack the constitutional 

authority to render decisions that are not authorized by statute. See In re D.W., 214 Ill. 2d 

289, 309 (2005) (“[A] circuit court disposition not authorized by statute is void.”). For 

these additional and independent reasons, the Court should reverse the decision of the 

Appellate Court and affirm the Circuit Court’s order that dismissed Plaintiffs’ claims. 

3. Because The Illinois Department Of Labor Has Exclusive 
Enforcement Authority Under The Act When The Public Body Did 
Not Require The Contractor To Stipulate To Paying Prevailing 
Wages, The Appellate Court Erred By Authorizing The Judicial 
Branch To Take Jurisdiction Over A Claim Within The Authority 
Of The Executive Branch. 

In its Opinion, the Appellate Court improperly ignored the role that the Illinois 

Department of Labor has under the Act to enforce its requirements. Plaintiffs, in their 

Answer to Moore Landscapes’ Petition, also ignore the Department’s role in enforcing 

the Act by inaccurately claiming that the Act would somehow be “toothless” if the Court 

were to find that private parties could bring suit under Section 11 in the absence of a 

stipulation with the public body. This simply is not true. The legislature authorized the 

Department to enforce the Act under Section 4, 6 and 11, giving it the sole right to 

determine whether a public body and a contractor have acted in compliance with the Act 

and whether wages are due. 820 ILCS 130/4, 6, 11. Because the Appellate Court held that 

private parties can assert a claim under Section 11 in a case where the public body did not 
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include a stipulation in the contract, the Court’s ruling impermissibly usurps the Illinois 

Department of Labor’s statutorily assigned duty to investigate and enforce the Act 

pursuant to Sections 4, 6, and 11 of the Act. 820 ILCS 130/4, 6, 11. 

The Illinois Constitution provides that the executive branch shall have the 

“supreme executive power, and shall be responsible for the faithful execution of the 

laws.”  Ill. Const. 1970, Art. V, Sec. 8. As discussed previously, the Act authorizes the 

Department, which is a part of the executive branch, to enforce the Act in the scenario 

presented in this case. In situations, like this one, when the public body did not include a 

stipulation in a contract, the Department is authorized to audit both the public body and 

the contractor to determine whether prevailing wages were required. 820 ILCS 130/4(g). 

It is well-settled in Illinois that governmental entities cannot delegate to others any 

functions that have been exclusively assigned to them. Bd. of Educ. of the City of 

Chicago v. Chicago Teachers Union, Local 1, et al., 88 Ill. 2d 63 (1981) (power of school 

board to control budgets could not be delegated); Bd. of Tr. of Junior Coll. Dist. No. 508, 

County of Cook v. Cook County College Teachers Union, Local 1600, et al., 62 Ill. 2d 

470 (1976) (power of junior college to grant or deny promotions could not be delegated 

and is not subject to arbitration); Illinois Educ. Ass’n v. Board of Educ., 62 Ill. 2d 127, 

130-31 (1975) (power to appoint and terminate teachers may not be delegated); People v. 

Tibbitts, 56 Ill. 2d 56, 58 (1973) (real estate non-solicitation law could not be delegated to 

an administrative body); County of Will v. Local 1028, Will County Employees Union, 

American Federation of State, County and Municipal Employees, AFL-CIO, 79 Ill. App. 

3d 290 (1979) (county’s statutory power and duty to set salaries for county employees 

was found to be nondelegable). 
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In this case, because the contracts did not include stipulations, the Act vested the 

Illinois Department of Labor with the non-delegable duty to investigate whether the 

contract complied with the Act and whether prevailing wages should have been paid in 

response to a complaint. 820 ILCS 130/4, 6, 11. Although nothing in the record suggests 

that Plaintiffs sought the assistance of the Illinois Department of Labor prior to filing suit, 

whether the Department had elected to exercise its authority to enforce the Act does not 

create a justiciable issue for the courts. See Committee for Educ. Rights v. Edgar, 174 Ill. 

2d 1, 28-29 (1996) (exercise of discretion by one branch of government is a political 

question that is not justiciable). Where discretionary power is vested in an executive 

official, the courts “will not pass upon the wisdom or propriety of his executive act.” 

Fairbank v. Stratton, 14 Ill. 2d 307, 314-15 (1958). Based upon the carefully constructed 

enforcement mechanisms contained in the Act, the Court should recognize that the 

Appellate Court impermissibly deputized private parties and the Circuit Court to enforce 

portions of the Act that were within the jurisdiction of the Department. 

As noted previously, in a claim brought by a private party, a court is not 

authorized to determine whether the Act applied to the work performed. The relevant 

portion of Section 11 only authorizes a circuit court to exercise jurisdiction when the 

contract stipulated to the payment of prevailing wages. A circuit court cannot assume the 

powers that were granted to the Illinois Department of Labor under Section 4 of the Act, 

and the Appellate Court may not grant such powers. For these reasons as well, the Circuit 

Court correctly determined that it lacked jurisdiction over a claim brought under the Act 

when the contracts undisputedly did not include stipulations within the meaning of 

Section 4(e) of the Act. Because the Appellate Court’s decision violates the non-
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delegation doctrine of the Illinois Constitution, Moore Landscapes respectfully requests 

that the Court reverse the Appellate Court’s decision. 

This Court has tacitly recognized the inherent tension created when private parties 

pursue private party actions when the issue in question is within the jurisdiction of an 

executive agency. See, e.g., Citizens Opposing Pollution v. ExxonMobil Coal U.S.A., 

2012 IL 111286, ¶ 42 (refusing to allow a private right of action challenging an issue that 

fell within the permitting authority of the Illinois Department of Natural Resources); 

Metzger, 209 Ill. 2d at 39 (“[P]roviding an implied right of action for state employees 

against the state would deprive the state of its independent ability to manage its 

employees and to decide whether an action is retaliation or appropriate management, and 

would instead vest that power in a court.”); Fisher v. Lexington Health Care, 188 Ill. 2d 

455, 460-467 (1999) (refusing to allow a private right of action when, among other 

considerations, the statute authorized the Illinois Department of Public Health 

enforcement). “Reviewing courts have a duty to construe a statute to preserve its 

constitutionality whenever reasonably possible.” Bartlow v. Costigan, 2014 IL 115152, 

¶ 18. As reflected by Citizens Opposing Pollution, Metzger, and Fisher, the Court 

preserves the balance between private judicial remedies and executive branch 

enforcement by refusing to read statues to provide private remedies when the legislature 

authorized enforcement through the executive branch. The Court should affirm the 

decision of the Circuit Court, because the Circuit Court correctly determined that the type 

of claim Plaintiffs asserted falls within the exclusive enforcement authority of the Illinois 

Department of Labor. 

B. Conclusion 

For each of the foregoing reasons, Defendant-Appellant respectfully requests that 
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the Court enter an Order reversing the decision of the Appellate Court and affirming the 

Circuit Court’s entry of an order dismissing Plaintiffs’ claims in their entirety.   

 
Dated:  November 4, 2020 Respectfully submitted, 
  
 MOORE LANDSCAPES, LLC, 

Defendant-Appellant 
  

By /s/ Peter J. Gillespie     
 Peter J. Gillespie 
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