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I. PRAYER FOR LEAVE TO APPEAL 

Petitioner, Habdab LLC, by its attorneys, O’Donnell Callaghan LLC, petitions this 

Supreme Court of Illinois for leave to appeal the November 21, 2023 decision of the Illinois 

Appellate Court, Second District, denying petitioner’s appeal and affirming the judgment of 

the circuit court of Lake County.  

II. STATEMENT OF THE DATE. 

The Second District entered its judgment on petitioner’s appeal on November 21, 

2023. No petition for rehearing has been filed. 

III. STATEMENT OF THE POINTS RELIED UPON FOR REVERSAL. 

A. The Second District Misinterpreted the Statutory Definition of “Road 
Improvement Impact Fees” to Limit the Application of the Impact Fee 
Law. 

The Second District erred in concluding the definition of “road improvement impact 

fees” in the definitions section of the Road Improvement Impact Fee Law, 605 ILCS 5/5-

901, et seq., was intended to limit the application of the statute to apply to only road 

improvement impact fees that are collected at certain, specified points in the development 

process, i.e., at the time of issuance of a building permit or a certificate of occupancy. 

According to the Second District, if a unit of local government seeks to impose impact fees 

for highway improvements on a developer, and requires the developer to pay those fees at 

any point in the development process other than the time of issuance of a building permit or 

a certificate of occupancy, the government does not have to comply with the Impact Fee 

Law. This is an unduly narrow and erroneous interpretation of the statute. 
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B. The Second District’s Interpretation Invites Local Governments to 
Avoid Compliance with the Law by Requiring a Road Improvement 
Impact Fee to Be Paid at Any Time Other Than Issuance of a 
Building Permit or Certificate of Occupancy. 

The Second District’s focus on a specific definition in the statute, limiting the 

applicability of the law to the timing of collecting road improvement impact fees, is 

inconsistent with the comprehensive framework intended by the legislature. The Second 

District’s decision creates an arbitrary loophole for local governments to avoid complying 

with the statute’s requirements by collecting impact fees at any point other than the issuance 

of a building permit or certificate of occupancy. This is contrary to the fundamental purpose 

of the Impact Fee Law, which is to ensure that new developments contribute only their fair 

share of the cost of road improvements. Contrary to the Second District’s opinion, a court’s 

interpretation of whether a local government is in compliance with the Impact Fee Law 

should pay more attention to the protection of constitutional rights rather than a rigid focus 

on the timing of assessment. 

C. The Second District’s Decision Ignores and Conflicts with This 
Court’s Ruling in N. Illinois Home Builders Association, Inc. v. County of Du Page. 

The Second District’s interpretation of the Impact Fee Law contradicts the 

precedent set by this Court in N. Illinois Home Builders Ass’n, Inc. v. Cnty. of Du Page, 165 Ill. 2d 

25, 38 (1995). The Second District failed to adequately analyze the leading case in this State 

addressing road improvement impact fees, which emphasized the constitutional 

considerations regarding the essential nexus between imposed exactions and a legitimate 

state interest. By placing arbitrary emphasis on when the impact fee is collected, the Second 

District avoids this constitutional analysis and allows local governmental bodies to do 

likewise, depriving developers and landowners of their constitutional protections. 
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D. There Is No Essential Nexus Between the County’s Determination of 
the Fees in 2009 and Plaintiff’s Use of the Property in 2018-2023. 

Finally, the Second District erred when it attempted to retroactively create an essential 

nexus between the road improvement impact fees the County established on a per-acre basis 

for plaintiff’s property in 2009 and plaintiff’s actual use of the property over nine years later. 

This after-the-fact attempt to satisfy the unconstitutional conditions doctrine does not justify 

the County’s attempt to evade the very statute that was enacted to serve the purpose of the 

doctrine for road improvement impact fees. 

IV. STATEMENT OF FACTS 

The Central Lake County Area Transportation Improvement Intergovernmental Agreement 

On December 1, 2009, the County of Lake (the “County”) and the Village of 

Mundelein (the “Village”), along with two other County villages, entered into an 

intergovernmental agreement entitled Central Lake County Area Transportation 

Improvement Intergovernmental Agreement (the “IGA”). C 1271. The purpose of the IGA 

was to establish construction funding for future County highway improvements in the 

“Central Lake County Area.” C 1271-72; C 1567, p. 9:5-24. The road improvements were 

intended both to accommodate increased traffic generated from future development in the 

Central Lake County Area and to address existing traffic demands. C 1271-72.  

The County agreed to design and construct the road improvements. C 1277. The 

County would be reimbursed a portion of the road improvement construction costs by 

impact fees collected from future developments within the Central Lake County Area. C 

1276. The County and the villages agreed developers1 of such future developments would be 

                                                
1 Throughout this petition, Petitioner refers to owners and/or developers of land within the 
Central Lake County Area who may be subject to the IGA Fees as “developers,” using the 
term defined in the IGA as “The owner of a Development, as well as an assignee, contract 
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collectively assessed 50% of the construction costs of the road improvements as their 

“allocable share” thereof. C 1276-78. The remaining 50% of the construction costs would be 

borne by the County as a “public benefit.” C 1587, p. 90:17-91:11; C 1277.  

Those road improvement costs assessed as impact fees (the “Fees”) to future 

developments within the Central Lake County Area, would be collected as and when such 

development occurred. C 1277. The IGA identified six “sub-areas” of undeveloped land 

from which the Fees would be collected and assigned a separate per-acre impact fee to each 

sub-area. C 1275-77. The cost per acre established in 2009 for those properties in the sub-

area designated as “Highway Corridor 5” was $8,120 per acre. C 1292. 

The County and the villages agreed to collect the Fees from new developments 

within the sub-areas. C 1278. For any development located within an unincorporated portion 

of the Central Lake County Area that sought annexation to a village, that village would 

“require” the developer to enter into an annexation agreement that provided for the 

developer’s payment of the County’s Fees. Id. For properties already within one of the 

villages, the villages agreed not to grant any zoning relief for new developments “except 

upon the condition that the Developer agrees to pay the FEES in accordance with this 

Agreement.” Id. For any development within the County’s jurisdiction, the County would 

require the developer to “agree” to pay the Fees as a condition of providing any access or 

zoning relief to the developer. Id. 

The Fees were to be collected from the developer before the responsible 

government authority granted “Final Development Approval,” which term was defined in 

the IGA as “the latter of the grant of Zoning Relief, annexation approval, or final plat 

approval.” C 1279, C 1275. However, for any property within a sub-area to which none of 
                                                                                                                                            
purchaser, agent, or other person having control over a Development and responsibility for 
the Development.” See, C 1274. 
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those conditions applied, the Fees would be extracted upon “the issuance of the earlier of a 

grading permit, a site development permit, a building permit, or a certificate of occupancy.” 

C 1275.  

No portion of the Fees was to be retained by any of the Villages; the Villages agreed 

to collect the Fees from developers and transfer the entire Fees to the County as 

reimbursement for the portion of the road improvement costs allocated to such developer’s 

property. C 1279.  

Plaintiff’s Property Within the Central Lake County Area 

Plaintiff, Habdab, LLC, owns three parcels of real estate (collectively, the “subject 

property”) within Highway Improvement Area 5 of the Central Lake County Area. C 2090 

V2, ¶ 1; C 1309-10, ¶ 26; C 1269. Parcel 1 of the subject property was annexed into the 

Village pursuant to an Annexation and Development Agreement dated September 11, 2018 

between plaintiff and the Village (the “Annexation Agreement”). C 1310, ¶ 27. Parcel 2 of 

the subject property was annexed into the Village pursuant to an amendment to the 

Annexation and Development Agreement dated July 22, 2019 (the “First Amendment”). Id., 

¶ 28. Neither the Annexation Agreement nor the First Amendment includes any provision in 

which plaintiff agreed to pay the County’s IGA Fees. C 1310-11, ¶ 30. 

On September 19, 2019, Betsy Duckert of the Lake County Division of 

Transportation sent a letter to John Lobaito, then Village Administrator of the Village of 

Mundelein. C 1269. In the letter, the County asserted plaintiff owed $191,581.90 as Fees 

pursuant to the IGA for Parcels 1 and 2, which Fees were to have been collected by the 

Village and transferred to the County. Id. The County stated the Fees must be paid before 

the County would issue a construction access permit for the subject property. Id. 
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On August 25, 2020, plaintiff filed its complaint against the County and Village 

seeking a declaratory judgment that plaintiff is not obligated to pay the County’s Fees 

pursuant to the IGA because the County has not complied with the Illinois Road 

Improvement Impact Fee Law in assessing the Fees against the subject property. C 1178, C 

1183-84. At the time plaintiff filed the complaint, plaintiff was seeking annexation of its third 

parcel, Parcel 3, into the Village. C 1306-07; C 1182, ¶ 33.  

On October 5, 2020, the Village filed a cross-complaint against the County, seeking a 

declaratory judgment that the Fees the County was seeking to collect from plaintiff’s 

property pursuant to the IGA were not yet due, as the Village had not yet granted “Final 

Development Approval” for Parcels 1 or 2. C 1307. The same day, the Village also filed a 

counterclaim against plaintiff, seeking a declaratory judgment that any Fees due under the 

IGA relative to plaintiff’s Parcels 1, 2 or 3 “are the responsibility of [plaintiff] to pay Lake 

County.” C 129, 138-40. 

On May 24, 2021, the County filed a cross-complaint against the Village, asserting 

the Village breached the IGA by not including a provision in the Village’s Annexation 

Agreement or First Amendment requiring plaintiff to pay the IGA Fees. C 1336. The 

County took the position that if the Village did not collect the Fees from plaintiff, the 

Village was responsible to pay the Fees directly to the County pursuant to the IGA. Id.  

On or about April 26, 2021, plaintiff and the Village entered into a Second 

Amendment to the Annexation Agreement. C 1408-1429. The Second Amendment 

provided for the annexation of Parcel 3 into the Village, referenced therein as the “35 Acre 

Parcel,” subject to the terms and conditions of the Annexation Agreement, as amended 

therein. C 1408-09. Given the pendency of the lawsuit, the Second Amendment addressed 

the payment of the Fees the County was seeking to assess against plaintiff’s property 
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pursuant to the IGA. C 1419-20. The Second Amendment contained a provision that 

plaintiff would be responsible to pay any Fees relative to the subject property arising from 

the IGA as a result of any “Final Development Approval” of the subject property. C 1419. 

However, the Village and plaintiff agreed plaintiff would not be required to pay any IGA 

Fees while this lawsuit challenging the County’s ability to collect the Fees remains pending. 

C 1419. In other words, plaintiff has not agreed to pay the Fees unless and until a court 

orders it to do so. Id. 

The Village of Mundelein Admits the Purpose of the IGA Is to Avoid the Impact Fee Law 

The Illinois Road Improvement Impact Fee Law (the “Impact Fee Law”) has been 

established since 1989. 605 ILCS 5/5-901. The Impact Fee Law authorizes units of local 

government to adopt and implement road improvement impact fee ordinances and 

resolutions. 605 ILCS 5/5-902. The Impact Fee Law prohibits units of local government 

from imposing road improvement impact fees on property owners by any other method 

other than pursuant to the statute. 605 ILCS 5/5-904. One of the stated purposes of the 

Impact Fee Law is to promote orderly growth by ensuring that a “new development bears its 

fair share of the cost of meeting the demand for road improvements through the imposition 

of road improvement impact fees.” 605 ILCS 5/5-902. 

Former Village of Mundelein Village Administrator John Lobaito testified the Fees 

collected from the County and Village pursuant to the IGA are road improvement impact 

fees. C 1658, p. 120:5-10. There is no correlation between the Fees assessed by the County 

pursuant to the IGA, which are assessed on a per-acre basis, and the actual use of any 

development against which they are assessed. Id., pp. 120:18-121:13. Mr. Lobaito testified 

that the County’s attempt to assess a road improvement impact fee that is identical, on a per-

acre basis, for both plaintiff’s property and for the Saia LTL Freight truck terminal adjacent 
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to plaintiff’s property, is unfair and “just doesn’t make sense.” C 1659, pp. 123:18-125:8. Mr. 

Lobaito testified that the purpose for which the County was seeking to collect road 

improvement impact fees via annexation agreements under the IGA was in an attempt to 

avoid the requirements of the Impact Fee Law. C 1660, p. 126:24-127:6; see also, A 631-32.  

V. ARGUMENT  
 
This is a case involving Lake County’s attempt to impose impact fees on plaintiff for 

the payment of road improvements in a manner other than that prescribed by the Illinois 

legislature in the Impact Fee Law. 605 ILCS 5/5-901 Instead of complying with the 

procedure for assessing impact fees for highway improvements in the fair and equitable 

manner detailed in the Impact Fee Law, the County and three municipalities entered into an 

Intergovernmental Agreement specifically contemplated and designed to avoid such 

procedures. The County asserted it was successful in avoiding the requirements of the 

Impact Fee Law because the statute only applies to road improvement impact fees that are 

imposed as a condition to the issuance of a building permit or a certificate of occupancy. 

The Second District agreed with the County’s argument, and affirmed the trial court, 

concluding the Impact Fee Law has “no relevance” to the impact fees assessed by the 

County. Habdab, LLC v. The County of Lake, 2023 IL App (2d) 23000, ¶ 44. 

If the Second District’s published decision is allowed to stand, all a governmental 

entity has to do in order to avoid the requirements of the Impact Fee Law is to assess its 

highway improvement impact fees at any point in time in the development process other 

than the issuance of a building permit or a certificate of occupancy. On the contrary, if a 

municipality wishes to subject itself to the many, detailed, procedures established in the 

statute for protecting landowners from arbitrary exactions, then it must remember to make 

its impact fees collectible at the time a building permit or certificate of occupancy is issued. 
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A highway improvement impact fee collected at any other time makes the statute utterly 

irrelevant, according to the Second District.  

Not only does the Second District’s analysis completely gut the purpose and effect of 

the Impact Fee Law, it also ignores this Court’s decision in Northern Illinois Home Builders 

Ass’n, Inc. v. County of DuPage, 165 Ill. 2d 25 (1995). For the reasons explained herein, 

petitioner asks this Court to review and overturn the Second District’s erroneous decision.  

A. The Second District Erred in Limiting the Application of the Impact Fee 
Law to Only Impact Fees Collected at Specific Points in the Development 
Process. 

The Second District’s primary and grave error lies in interpreting the definition of 

“road improvement impact fee” in the Impact Fee Law to limit the application of the statute. 

Section 5-903 of the Impact Fee Law contains a series of definitions for terms used within 

the statute. 605 ILCS 5/5-903. One of the definitions contained therein is the term “Road 

improvement impact fee,” which   

means any charge or fee levied or imposed by a unit of local government as a 
condition to the issuance of a building permit or a certificate of occupancy in 
connection with a new development, when any portion of the revenues 
collected is intended to be used to fund any portion of the costs of road 
improvements 

605 ILCS 5/5-903. 

The Second District held that this definition limits the application of the statute to 

only impact fees that are issued at the exact times indicated in this definition, that is, when a 

building permit or certificate of occupancy is issued. Habdab, LLC, 2023 IL App (2d) 230006 

at ¶¶ 39-41.  Therefore, the Second District held, any impact fee assessed by a governmental 

entity on a landowner to pay for the construction, alteration, or repair of roadways, which is 

collected or assessed at any other time in the development process is simply not a “road 

improvement impact fee” subject to the statute. Id. In fact, the Second District held that the 
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Impact Fee Law has “no relevance” to impact fees imposed by governmental authorities on 

landowners for the construction of roadway improvements if those impact fees are not 

collected when a building permit or certificate of occupancy is issued. Id. at ¶ 44. In a word, 

the Second District’s conclusion is absurd. 

B. The Impact Fee Law Does Not Support the Second District’s Conclusion. 

The primary, fundamental canon of statutory interpretation is to determine and give 

effect to the intention of the legislature in creating the statute. Nottage v. Jeka, 172 Ill. 2d 386, 

392 (1996). Here, the Impact Fee Law was created “to promote orderly economic growth 

throughout the State by assuring that new development bears its fair share of the cost of 

meeting the demand for road improvements through the imposition of road improvement 

impact fees.” 605 ILCS 5/5-902. By creating the Impact Fee Law, the Illinois legislature 

intended local government officials to conform its local laws and ordinances providing for 

the collection of road improvement impact fees that adhere to the minimum standards and 

procedures set forth in the statute. Id. While courts are often called on to interpret the 

nuances of statutory construction, in doing so they “should not, under the guise of statutory 

construction, add requirements or impose limitations that are inconsistent with the plain 

meaning of the enactment.” Nottage, 172 Ill. 2d at 392. Contrary to this fundamental canon, 

this is exactly what the Second District did here. 

In determining the Impact Fee Law has “no relevance” to an impact fee assessed by 

a governmental body on a landowner for the construction of roadway improvements, so 

long as the assessment is done at any point in time other than issuance of a building permit 

or certificate of occupancy, the Second District has effectively destroyed the purpose of the 

statute. No longer does the statute serve to protect landowners and ensure they bear their 

fair share of roadway improvement costs. No longer are local municipalities required to 
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conform their local roadway improvement impact fee ordinances to the minimum standards 

and procedures set forth in the statute. Instead, all they have to do is collect the impact fees 

at any time in the development process other than the issuance of a building permit or a 

certificate of occupancy, and the protections in the Impact Fee Law do not apply.  

Here, the County and the villages did so by imposing the Fees at the point a property 

owner annexes its property into one of the villages. Because no building permit or certificate 

of occupancy is issued at that time, there was no need for the County or municipalities to 

comply with the Impact Fee Law. There was no need for the government to adopt a 

comprehensive road improvement plan to define the roadway improvements for which such 

payment would be collected, establish an advisory committee, hold a public notice and 

hearing. 605 ILCS 5/5-905. There was no need to provide the landowner assessed with Fees 

the right to appeal the road improvement plan and fees assessed pursuant thereto. 605 ILCS 

5/5-917. And there was no need to require the Fees imposed on the developer be 

specifically and uniquely attributable to the traffic demands generated by that particular 

development. 605 ILCS 5/5-904. None of these statutory protections apply or even have 

any relevance to such impact fees, according to the Second District.  

 The Second District found this case involved a question of statutory interpretation, 

but the only section of the statute it focused its interpretation on was the definitions section. 

The court gave nominal consideration to other sections of the statute referenced by 

petitioner in its argument, but avoided addressing those substantive arguments by reiterating 

its position that “[t]here is no ambiguity in the statutory definition.” Habdab at ¶ 41. A 

statutory definition is not meant to provide all context for and limitation of the application 

of the statute, to the exclusion of all the other provisions therein, regardless of how 

“unambiguous” that definition may be. A statute must be read and interpreted in its entirety, 
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not arbitrarily limited because of a single term in one definition. See, Mercado v. S & C Electric 

Co., 2023 IL App (1st) 220020, ¶ 20 (“Statutory terms are not to be interpreted in a vacuum; 

rather, they must be viewed as a whole with the rest of the statute’s provisions”).  

The Second District’s decision to limit the applicability of the entire statute to only 

road improvement impact fees collected at a certain, specific period in time and thus find the 

statute has “no relevance” to road improvement impact fees collected at any other period in 

time, simply because the definition happens to mention the point in time at which the statute 

prescribes the impact fees be collected, is absurd.  

Moreover, this myopic focus on one “definition” in Section 903 of the statute, to the 

exclusion of others, supports a finding that the Second District’s hyperfixation on the timing 

of collection of fees is illogical. For example, there are additional defined terms in this 

section, such as “Specifically and uniquely attributable,” which 

means that a new development creates the need, or an identifiable portion of 
the need, for additional capacity to be provided by a road improvement. 
Each new development paying impact fees used to fund a road improvement 
must receive a direct and material benefit from the road improvement 
constructed with the impact fees paid. The need for road improvements 
funded by impact fees shall be based upon generally accepted traffic 
engineering practices as assignable to the new development paying the fees. 

605 ILCS 5/5-903. 

In this definition, the term “road improvement impact fees,” which the Second District 

elevates to such importance that it limits the application of the rest of the statute, is never 

used. This definition refers to “impact fees,” but not the Second District’s specifically 

defined term, “road improvement impact fees.” According to the Second District, that must 

mean that the term “road improvement impact fees” has “no relevance” to the term 

“specifically and uniquely attributable.” This seems unlikely, given they are both defined 

terms in the same definition section of the statute.  
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Instead, by focusing narrowly on the definitions provision, the Second District 

convinced itself that the legislature “selected a point in time” at which road improvement 

impact fees must be assessed on developers in order for the statute to have any relevance to 

those impact fees. Habdab at ¶ 41. However, the Second District pointed to no indication in 

either the definitions section or anywhere else in the statute that led to a conclusion that the 

legislature found the timing of the impact fee payment so important as to elevate it to creating 

a bar for applicability of the statute.  

By making this erroneous decision, the Second District has outlined a path for any 

unit of local government that wishes to avoid compliance with the statute. If a governmental 

entity such as the County or any municipality seeks to collect impact fees for the payment of 

highway improvements, and wishes to avoid the requirements of the statute, all it needs to 

do is assess its roadway improvement impact fees at any point in time other than the 

issuance of a building permit or certificate of occupancy. If, for example, the fee is collected 

when the developer submits its application for a building permit, then it is not a road 

improvement impact fee, and is not required to comply with statute. If the impact fee is to 

be paid at the time a final inspection is scheduled, then it is not a road improvement impact 

fee, and is not required to comply with the statute.  

There are any number of points in time in the development process when a 

municipality can require a developer to pay impact fees, in order to avoid the mandates of 

the statute. In fact, as a result of the Second District’s decision, a municipality would have to 

specifically decide that it wants its road improvement impact fees to be subject to the statute, 

and then if it chooses to do so, it can set forth a procedure for collecting those fees at the 

time a building permit or certificate of occupancy is issued. Otherwise, if it decided not to 

collect its roadway improvement fees at that point in time, the strictures of the statute have 
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“no relevance” to the type, quantity, determination, and amount of impact fees the 

municipality may charge its developers for the construction of roadway improvements in its 

jurisdiction.  

The Second District must be overturned because the legislative intent was to 

establish a comprehensive framework for impact fees, not to provide municipalities with an 

easy means of circumventing its requirements. The Second District’s painfully simplistic 

analysis enables any municipality seeking to avoid the statute an arbitrary and completely 

effective loophole for doing so. It abandoned any analysis of the intent of the Illinois 

legislature in creating the statute, which is to safeguard developers, ensuring that fees are 

reasonable, proportionate, and directly related to the impact of new developments on public 

infrastructure. The flawed interpretation by the appellate court undermines this crucial 

objective by permitting municipalities to evade necessary protections based on mere timing 

considerations. Compliance with the Impact Fee Law should be determined by the substance 

of the fees imposed, their relation to the development’s impact, and the protection of 

constitutional rights, rather than a rigid focus on the moment of assessment. 

C. The Second District’s Limitation of the Application of the Impact Fee 
Law Conflicts with This Court’s Decision in N. Illinois Home Builders Ass’n, 
Inc. 

In forming its decision restricting the application of the Impact Fee Law to only 

those road improvement impact fees which a municipality may elect to subject to the 

requirements of the law based on the timing of assessments, the Second District ignored the 

leading Illinois decision regarding the Impact Fee Law, N. Illinois Home Builders Ass’n, Inc. v. 

Cnty. of Du Page, 165 Ill. 2d 25, 29 (1995). While the Second District briefly mentioned this 

Court’s decision, it made no analysis of the decision and its applicability to the circumstances 

here. 
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In N. Illinois Home Builders Ass’n, Inc., the plaintiffs, like plaintiff here, sought to 

challenge a local government’s collection of impact fees for the construction of highway 

improvements. Id. at 31. The plaintiffs in that case also challenged the Impact Fee Law itself, 

as violative of the takings clauses of the Illinois and United States Constitutions. Id. at 29. In 

addressing the plaintiffs’ constitutional claims, this Court examined the Impact Fee law and 

its purpose, in light of the constitutional purpose of protecting landowners from exactions 

unconnected to a legitimate state interest. Id. at 32. This Court addressed the United States 

Supreme Court cases of Dolan v. City of Tigard, 512 U.S. 374, 386 (1994) and Nollan v. 

California Coastal Comm’n, 483 U.S. 825, 825 (1987), which directly speak to this issue. This 

Court noted an analysis of the constitutionality of the Impact Fee Law and the DuPage 

County roadway improvement impact fee ordinance enacted pursuant thereto would hinge 

upon whether such ordinances, using the standards set forth in Nollan and Dolan, establish an 

essential nexus between the exactions sought to be imposed and the furtherance of a 

legitimate state interest. N. Illinois Home Builders Ass’n, Inc., 165 Ill. 2d at 32. This Court noted 

that the state has a legitimate interest in minimizing traffic congestion, promoting traffic 

safety, and providing for road improvements to address those interests. Id. The Court then 

looked at the specific provisions of the Impact Fee Law to determine whether the 

procedures in the statute satisfied the essential nexus test required by the United States 

Supreme Court and this Court, using the test set forth in Pioneer Tr. & Sav. Bank v. Vill. of 

Mount Prospect, 22 Ill. 2d 375, 380 (1961). Id. at 33. 

This Court found the Illinois legislature’s first attempt at creating a road 

improvement impact fee law failed the essential nexus test, or the test in Pioneer Tr. & Sav. 

Bank that the exactions be “specifically and uniquely attributable” to the developer’s activity. 

N. Illinois Home Builders Ass’n, Inc., 165 Ill. 2d at 35. “There is nothing in the first enabling act, 
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or the ordinances based upon it, which restricts the expenditure of funds collected 

thereunder to deficiencies created by the new development providing those funds.” Because 

the first enabling act did not provide enough protections requiring impact fees assessed on 

developers for the construction of road improvements be specifically and uniquely 

attributable to the actual impact of the development on the need for those road 

improvements, the lack of such an essential nexus between the developer’s activity and the 

fees imposed on the developer were unconstitutional. Id.  

On the other hand, the legislature’s second attempt at implementing a roadway 

improvement impact fee ordinance, which is the version of the statute that exists today, did 

satisfy the proportionality test. Id. at 36. This Court noted that the Impact Fee Law explicitly 

requires that road improvement impact fees assessed on developers be “specifically and 

uniquely attributable” to the need for additional capacity to be provided by a road 

improvement that is actually generated by such development. Id. at 33-34; 605 ILCS 5/5-

903. This Court noted that protection in the statute satisfied the Pioneer Trust test, as well as 

the Nollan and Dolan Supreme Court mandates that governmental exactions contain an 

“essential nexus” to a legitimate government purpose. Id. 

This Court then analyzed the specific Du Page County road improvement impact fee 

ordinance, which divided the county into 11 districts, and contained a formula for the 

calculation of fees to be paid for each development, containing fee tables for each type of 

land use in each district. Id. at 30-31, 37. The Court found the Du Page County ordinance 

complied with the requirements of the Impact Fee Law to collect only fees specifically and 

uniquely attributable to the development’s impact on the roadways. Id. at 37.  

Notably, nowhere in N. Illinois Home Builders Ass’n, Inc. did this Court address the 

timing of the impact fee payment to determine whether the statute satisfied these 
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constitutional protections. More importantly to the Second District’s flawed analysis here, 

this Court did not find that by merely conditioning the payment of the impact fees at a 

certain stage in the development process, the Illinois legislature or Du Page County could 

avoid the constitutional tests of requiring governmental exactions to have an essential nexus 

to the specific activity on which the exaction is purportedly conditioned.  

Therein lies the fundamental and egregious flaw in the Second District’s reasoning. 

The Illinois legislature went to the effort of drafting a statute that complies with the 

prevailing United States Supreme Court and Illinois Supreme Court case law regarding 

governmental exactions, even using the exact language, i.e., “specifically and uniquely 

attributable,” used by this Court in Pioneer Trust. Id. at 33-34, quoting 605 ILCS 5/5-9806(a)(1). 

This Court thoroughly analyzed the effort that resulted in the Impact Fee Law in N. Illinois 

Home Builders and found it satisfied each of those tests. 165 Ill. 2d at 31-38. Now, the Second 

District has declared that a unit of local government can charge road improvement impact 

fees that do not comply with Nollan, Dolan, Pioneer Trust, or N. Illinois Home Builders Ass’n, Inc., 

so long as it takes care not to use the specifically defined term of “road improvement impact 

fees” that is used in the Impact Fee Law, and to pick a different period of time to require 

payment of those fees other than that specifically provided in the statute.  

D. No Essential Nexus Between Determination of the Fee and Use of the 
Property. 

The Second District’s error in concluding the Impact Fee Law does not apply to the 

road improvement impact fees imposed by the County on plaintiff is further highlighted in 

the section of its opinion analyzing plaintiff’s argument regarding the doctrine of 

unconstitutional conditions. The Second District found the IGA to be a legitimate end run 

around the Impact Fee Law because there is a “rough proportionality” between the $8,120 

per acre road improvement impact Fees imposed on plaintiff and plaintiff’s actual use of the 
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property as a clean fill operation. C 1292; Habdab, LLC, 2023 IL App (2d) 230006 at ¶ 56. 

The Second District misses the point. 

In 2009, when the County entered into the IGA, it established the Fees for plaintiff’s 

property would be $8,120 per acre, regardless of plaintiff’s actual use of the property in the 

future. C 1292. Plaintiff annexed the first parcel of the subject property into the Village nine 

years later, in 2018. C 1310, ¶ 27. Plaintiff did not begin using the property for a clean fill 

operation until after the annexation. The County’s attempt to point to the use of the 

property ten years after the Fees were established does not establish the required “essential 

nexus” and “rough proportionality” between plaintiff’s use of the property and the burdens 

imposed on plaintiff under the IGA. See, McElwain v. The Office of the Illinois Secretary of State, 

2015 IL 117170, ¶ 29. There was no “essential nexus” in 2009 between plaintiff’s non-use of 

the property and the $8,120 per acre fee established at that time. Moreover, the retroactive 

attempt to identify in 2023 a “rough proportionality” between how plaintiff is now using the 

property and the fee apparently fortuitously established 14 years ago does not justify the end 

run around the Impact Fee Law. Establishing a fee in one decade and hoping the 

landowner’s use of the property one or more decades later justifies the fee is not allocating 

the burden of paying for public road improvements in a fair and equitable manner. 605 ILCS 

5/5-902.   

CONCLUSION 

The Second District’s analysis does not just sanction a local governmental unit’s 

ability to create an end run around the statutory requirements, it invites it. This is an 

important question not only because of the path it will pave for local governments to avoid 

the Impact Fee Law, but could also set a precedent for avoiding other constitutional and 

statutory obligations as well. Moreover, the Second District’s conclusion that the Impact Fee 
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Law is “not relevant” to a road improvement impact fee assessed by a unit of local 

government simply because that fee is not imposed as a condition to the issuance of a 

building or certificate of occupancy ignores this Court’s constitutional analysis of the Impact 

Fee Law in N. Illinois Home Builders Ass’n, Inc. v. Cnty. of Du Page, 165 Ill. 2d 25 (1995). The 

Second District’s decision is clearly erroneous, and cannot be left to stand. For these 

reasons, petitioner asks that this Court grant this petition for leave to appeal and reverse the 

erroneous decision of the Second District.   
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2023 IL App (2d) 230006
No. 2-23-0006

Opinion filed November 21, 2023
______________________________________________________________________________

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT
______________________________________________________________________________

HABDAB, LLC, ) Appeal from the Circuit Court
) of Lake County.

Plaintiff-Appellant, )
)

v. ) No. 20-MR-514
)

THE COUNTY OF LAKE and THE )
VILLAGE OF MUNDELEIN, ) Honorable

) Jacquelyn D. Melius,
Defendants-Appellees. ) Judge, Presiding.

______________________________________________________________________________

JUSTICE JORGENSEN delivered the judgment of the court, with opinion.
Justices Birkett and Mullen concurred in the judgment and opinion.

OPINION

¶ 1 Plaintiff, Habdab, LLC, filed a two-count declaratory judgment action against defendants, 

the County of Lake (county) and the Village of Mundelein (village). In count I, directed against 

the county and the only count at issue in this appeal, plaintiff sought to invalidate an 

intergovernmental agreement between the county, the village, and several other municipalities. 

The agreement established construction funding for future highway improvements in the county’s 

central area and provided that a portion of the construction costs would be reimbursed to the county 

from impact fees collected from developers, including plaintiff, in the central area. Plaintiff alleged 

that the agreement violated the Road Improvement Impact Fee Law (Impact Fee Law) (605 ILCS 

5/5-901 et seq. (West 2022)) and that it had an interest in avoiding payment of unconstitutional 

A 1
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fees. The county and plaintiff filed cross-motions for summary judgment, and the trial court 

granted the county’s motion, denied plaintiff’s motion, and entered judgment in the county’s favor 

and against plaintiff on count I. The court subsequently made findings pursuant to Illinois Supreme 

Court Rule 304(a) (eff. Mar. 8, 2016). Plaintiff appeals, arguing that (1) the Impact Fee Law 

applies to the agreement’s fees because they meet the statutory definition of impact fees, (2) the 

agreement’s fees do not comply with the Impact Fee Law because they are assessed on a per-acre 

basis and, thus, are not specifically and uniquely attributable to the developed property’s actual 

impact on the roadway system, (3) the doctrine of unconstitutional conditions bars the fees because 

they constitute an unconstitutional taking, and (4) plaintiff never agreed to pay the unconstitutional 

impact fees. We affirm.

¶ 2 I. BACKGROUND

¶ 3 A. Central Lake County Area Transportation Improvement Intergovernmental Agreement

¶ 4 In 2009, the county and three municipalities (the villages of Mundelein, Grayslake, and 

Libertyville) entered into an intergovernmental agreement, the Central Lake County Area 

Transportation Improvement Intergovernmental Agreement (IGA). Its purpose was to establish 

construction funding for future highway improvements in the central Lake County area. The 

improvements were intended to address existing and future traffic demands. Under the IGA, the 

county agreed to design and construct road improvements in exchange for a portion of the 

construction costs being reimbursed from fees collected from developers within the area, upon the 

occurrence of certain triggers. The parties to the IGA agreed that developers of future 

developments would be collectively assessed 50% of the construction costs of the road 

improvements and the remaining 50% of the costs would be borne by the county as a “public 

benefit.”

A 2
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¶ 5 Specifically, as relevant here, the IGA provides that the villages, “as a condition of 

annexation of any unincorporated territory located within the Central Lake County Area and within 

a Highway Improvement Area,” would “require the execution of an annexation agreement, which 

annexation agreement shall include among its terms the payment of FEES in accordance with this 

Agreement.” The IGA establishes six “Highway Improvement Areas” within the central Lake 

County area, and the parties (to the IGA) created a schedule of fees for each subarea. The fees for 

each subarea would be divided by the number of developable areas within each subarea and 

assessed against future developments, based on the number of acres contained within each 

development.

¶ 6 The fees would be collected “prior to granting Final Development Approval.” The term 

“Final Development Approval” was defined as “the latter of the grant of Zoning Relief, annexation 

approval, or final plat approval.” If none of these conditions apply, the fees are collected upon “the 

issuance of the earlier of a grading permit, a site development permit, a building permit, or a 

certificate of occupancy.”

¶ 7 B. Annexation Agreements Between Plaintiff and the Village

¶ 8 Plaintiff and the village, a home rule municipality, entered into three successive annexation 

agreements. Parcel 1, consisting of 6.6 acres, was annexed via an annexation agreement, dated 

September 11, 2018, for a “clean fill” commercial development project.1 Parcel 2, consisting of 

10.03 acres, was annexed via an amendment to the annexation agreement, dated July 22, 2019. 

Parcel 3 was annexed through a second amendment, dated April 26, 2021, about eight months after 

the complaint was filed in this case. Neither the annexation agreement nor the first amendment 

included any provision in which plaintiff agreed to pay the IGA fees.

1Third parties pay a fee to plaintiff to truck in fill to be deposited on the parcels.
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¶ 9 The second amendment provided for the annexation of parcel 3, consisting of 35 acres, into 

the village. It addressed the payment of fees arising from the IGA as a result of any “Final 

Development Approval.” The amendment stated that the parties agreed that any fees, as defined 

in the IGA and as a result of any final development “or otherwise, relative to any or all of the 

Combined Parcel,” were the owner’s responsibility to pay to the county. However, the village and 

plaintiff agreed that plaintiff would not be required to pay any fees while the lawsuit challenging 

the county’s ability to charge and collect the fees remained pending. The second amendment also 

provided that plaintiff agreed to indemnify and hold harmless the village from 50% of attorney 

fees and costs, up to $50,000, the village incurred in connection with the litigation; this included 

such amounts associated with any claims made by any IGA party, any settlement, any claim, and 

any judgment against the village by the county, plaintiff, or any other IGA party, relating to the 

IGA and/or the annexation agreements/amendments and the village’s actions or omissions. It also 

stated that the expected completion date of plaintiff’s improvements on the three parcels was 

December 31, 2035.

¶ 10 The three parcels were zoned agricultural prior to annexation; afterward, they were 

reclassified into the R-1 “Single Family Residential Zoning District.” Plaintiff submitted to the 

village various plans and plats of annexation.2

¶ 11 On September 19, 2019, the county informed the village that plaintiff owed $191,581.90 

in fees for parcels 1 and 2 pursuant to the IGA. It asserted that the fees must be paid before the 

county would issue a construction access permit for the properties.

¶ 12 C. Plaintiff’s Complaint and Other Filings

2The parcels are located south of Petersen Road, north on Winchester Road, and east of 

Illinois Route 83.
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¶ 13 On August 25, 2020, plaintiff filed a declaratory judgment complaint against the county 

(count I) and the village (count II), seeking a declaration that it was not obligated to pay the fees 

under the IGA on the basis that the county had not complied with the Impact Fee Law. Also at this 

time, plaintiff was seeking to annex parcel 3 into the village. Specifically, as to count I, which is 

at issue in this appeal, plaintiff asserted that the IGA fees did not meet the requirements of the 

Impact Fee Law and, thus, the county lacked the authority to impose them and could not condition 

the issuance of a permit or other discretionary benefit upon plaintiff’s agreement to pay the fees. 

It also alleged that it had a tangible interest in avoiding the payment of unconstitutional “road 

improvement impact fees.” 605 ILCS 5/5-903 (West 2022).

¶ 14 On October 5, 2022, the village filed an answer, affirmative defenses, and a counterclaim 

against plaintiff, seeking a declaration that plaintiff must pay any IGA fees related to all three 

parcels. It also filed on that date a third-party complaint against the county, seeking a declaration 

that the IGA fees were not yet due because final development approval had not been granted by 

the village for parcels 1 or 2. On July 6, 2021, the village voluntarily dismissed its counterclaim 

against plaintiff, based on the agreement contained in the second amendment to the annexation 

agreement, which provided that the village shall voluntarily dismiss its counterclaim within 10 

days of the parties’ execution of the second amendment.

¶ 15 On May 24, 2021, the county filed a third-party counterclaim against the village, asserting 

breach of contract and unjust enrichment and seeking recovery of unpaid IGA fees. It asserted that 

the village breached the IGA by not including a provision in the annexation agreement or the first 

amendment that required plaintiff to pay the IGA fees. It sought $191,581.90 in unpaid fees.

¶ 16 D. Summary Judgment Motions
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¶ 17 On June 29, 2022, the county moved for summary judgment as to count I of plaintiff’s 

declaratory judgment complaint. It argued that the IGA fees, as they related to plaintiff and its 

three parcels, were not subject to the Impact Fee Law because they “flow” from an annexation 

agreement entered between the village and plaintiff and are, therefore, enforceable.3 The county 

also asserted that the fees under the IGA are not “road improvement impact fees” under the Impact 

Fee Law because they are not conditioned on the issuance of a building permit or a certificate of 

occupancy. Id.

¶ 18 Plaintiff, on August 23, 2022, filed a cross-motion for summary judgment on count I of its 

complaint, arguing that the IGA fees are unenforceable against it because they are unconstitutional 

and violate the Impact Fee Law. Specifically, plaintiff asserted that the county had violated the 

federal and Illinois constitutions and that the IGA fees are “road improvement impact fees.” The 

IGA parties coerced landowners, it alleged, to “agree” to pay the fees, as a condition of receiving 

any of several forms of land use relief from the applicable government unit. In this way, the county 

presumed to escape the Impact Fee Law because parties may agree to contract away their 

constitutional rights. Plaintiff also asserted that the fees constituted “road improvement impact 

fees” and that the IGA is an illegal attempt to avoid the Impact Fee Law’s requirements, because 

the roadway improvement impact fees assessed would not be specifically and uniquely attributable 

to the traffic demands generated by a particular development but, instead, would be assessed on a 

per-acre basis.

3The county asserted that the clean fill operation was proceeding on all three parcels, with 

an average of 100 truckloads of fill being brought to them daily. No village approvals remained 

pending.
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¶ 19 On November 1, 2022, the trial court granted the county’s summary judgment motion and 

denied plaintiff’s summary judgment motion. It found that the IGA fees were not subject to the 

Impact Fee Law and could be collected via an annexation agreement. Plaintiff appeals.

¶ 20 II. ANALYSIS

¶ 21 Plaintiff argues that the trial court erred in denying its summary judgment motion and 

granting the county’s motion. It contends that the Impact Fee Law applies to this case because the 

fees the county seeks to assess on developers to compensate for impacts of their developments on 

the public roadway system are unquestionably “road improvement impact fees” under the statute. 

Plaintiff further argues that, because the IGA fees are assessed on a per-acre basis and are not 

specifically and uniquely attributable to its property’s actual impact on the roadway system, the 

fees do not comply with the Impact Fee Law and, therefore, violate its constitutional rights under 

the takings clauses of the fifth amendment to the United States Constitution and section 2 of article 

1 of the Illinois Constitution. U.S. Const., amend. V; Ill. Const. 1970, art. I, § 2. It further contends 

that neither the county nor the village may condition plaintiff’s receipt of a discretionary benefit, 

such as annexation or the issuance of an access permit, on plaintiff’s agreement to give up its 

constitutional rights. Finally, plaintiff argues that it never agreed to pay the unconstitutional impact 

fees. For the following reasons, we affirm the trial court’s ruling.

¶ 22 Summary judgment is appropriate where the pleadings, depositions, admissions, and 

affidavits on file, viewed in the light most favorable to the nonmoving party, reveal that there is 

no genuine issue of material fact and that the moving party is entitled to judgment as a matter of 

law. 735 ILCS 5/2-1005(c) (West 2022); First of America Bank v. Netsch, 166 Ill. 2d 165, 176 

(1995). When parties file cross-motions for summary judgment, “they agree that only a question 

of law is involved and invite the court to decide the issues based on the record.” Pielet v. Pielet, 
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2012 IL 112064, ¶ 28. “However, the mere filing of cross-motions for summary judgment does 

not establish that there is no issue of material fact, nor does it obligate a court to render summary 

judgment.” Id. We review de novo a trial court’s ruling on a motion for summary judgment. 

Standard Mutual Insurance Co. v. Lay, 2013 IL 114617, ¶ 15.

¶ 23 This case involves a question of statutory interpretation. The fundamental rule of statutory 

interpretation is to ascertain and give effect to the intent of the legislature. Benzakry v. Patel, 2017 

IL App (3d) 160162, ¶ 74. The most reliable indicator of that intent is the language of the statute 

itself. Id. In determining the plain meaning of statutory language, a court will consider the statute 

in its entirety, the subject the statute addresses, and the apparent intent of the legislature in enacting 

the statute. Id. If the statutory language is clear and unambiguous, it must be applied as written, 

without resorting to further aids of statutory interpretation. Id. We review de novo issues of 

statutory interpretation. Id. ¶ 73.

¶ 24 A. Relevant Statutes

¶ 25 We begin with the relevant statutes. The Illinois Municipal Code allows municipalities to 

enter into annexation agreements with owners of land in unincorporated territories. 65 ILCS 5/11-

15.1-1 (West 2022). Furthermore, such agreements may provide for contributions of either land or 

monies or both to any municipality or other units of local government. Id. § 11-15.1-2(d).

¶ 26 The Impact Fee Law authorizes certain units of local government4 to implement “road 

improvement fee” ordinances and resolutions to supplement other funding sources so that the 

burden of paying for such improvements is allocated fairly and equitably. 605 ILCS 5/5-902 (West 

4“Units of local government” means “counties with a population over 400,000 and all home 

rule municipalities.” 605 ILCS 5/5-903 (West 2022).
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2022). In so doing, the statute promotes economic growth and preserves local elected officials’ 

adoption of ordinances and resolutions that adhere to minimum standards and procedures. Id.

¶ 27 Section 5-904 of the Impact Fee Law provides, in relevant part:

“No impact fee shall be imposed by a unit of local government within a service area 

or areas upon a developer for the purposes of improving, expanding, enlarging or 

constructing roads, streets or highways directly affected by the traffic demands generated 

from the new development unless imposed pursuant to the provisions of this Division. An 

impact fee payable by a developer shall not exceed a proportionate share of costs incurred 

by a unit of local government which are specifically and uniquely attributable to the new 

development paying the fee in providing road improvements, but may be used to cover 

costs associated with the surveying of the service area, with the acquisition of land and 

rights-of-way, with engineering and planning costs, and with all other costs which are 

directly related to the improvement, expansion, enlargement or construction of roads, 

streets or highways within the service area or areas as designated in the comprehensive 

road improvement plan.” (Emphasis added.) Id. § 5-904.

¶ 28 Section 5-911 addresses the timing of the assessment of impact fees and provides:

“Impact fees shall be assessed by units of local government at the time of final plat approval 

or when the building permit is issued when no plat approval is necessary. No impact fee 

shall be assessed by a unit of local government for roads, streets or highways within the 

service area or areas of the unit of local government if and to the extent that another unit 

of local government has imposed an impact fee for the same roads, streets or highways.” 

(Emphasis added.) Id. § 5-911.
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¶ 29 The statute prescribes the timing of the payment of impact fees. Impact fees imposed on a 

residential development, consisting of one single-family residence, are “payable as a condition to 

the issuance of the building permit.” Id. § 5-912. As to all other types of new development, the 

fees are “payable as a condition to the issuance of the certificate of occupancy, provided that the 

developer and the unit of local government enter into an agreement designating that the developer 

notify the unit of local government that the building permit or the certificate of occupancy has 

been issued.” Id. If agreed to by the unit of local government and the person paying the fees, they 

may be paid at the time the building permit is issued or at an earlier stage of the development. Id.

¶ 30 The statute defines a “road improvement impact fee” as

“any charge or fee levied or imposed by a unit of local government as a condition to the 

issuance of a building permit or a certificate of occupancy in connection with a new 

development, when any portion of the revenues collected is intended to be used to fund 

any portion of the costs of road improvements.” (Emphasis added.) Id. § 5-903.

¶ 31 The Impact Fee Law preempts home rule powers and functions. Id. § 5-919.

¶ 32 B. Application of Impact Fee Law to IGA Fees

¶ 33 Plaintiff argues first that the IGA fees are “road improvement impact fees” under the 

Impact Fee Law. It disputes the county’s assertion, based on the definition of that term included 

in the statute’s definition section, that the Impact Fee Law applies only to “road improvement 

impact fees” that are collected at the time a “building permit or certificate of occupancy” is issued. 

Id. § 5-903. It contends that the county’s assertion is based on an arbitrary distinction between a 

“road improvement impact fee” as defined in the Impact Fee Law and the fees the county seeks to 

collect under the IGA. Plaintiff argues that the definition must be read more broadly and in 

conjunction with the phrase, “in connection with a new development.” Id. Plaintiff also asserts that 
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the county’s interpretation leads to an absurd result, in that a municipality could avoid the statute 

by making fees payable upon an event other than the issuance of a building permit or a certificate 

of occupancy. It posits that there would be no need to adopt a comprehensive road plan, for 

example, under this scenario. Instead, a municipality could merely require a developer to pay 

impact fees at the time it submits its application for a building permit rather than when the permit 

is issued.

¶ 34 Plaintiff also contends that the remainder of the statute guides the definition it proposes. 

Plaintiff points to the statutory provision addressing the timing of the assessment of impact fees, 

which requires that they be assessed at the time of final plat approval or, if no approval is necessary, 

when a building permit is issued. Id. § 5-911. Plaintiff argues that this provision ensures that the 

fees are assessed when the development is far enough along that the plan is final or building 

permits are issued, thus assuring that the fees will be related to the actual development. Conversely, 

here, it contends, the fees the county attempts to impose on plaintiff’s property were assessed in 

2009, long before plaintiff sought to annex its property into the village, let alone develop its 

property.

¶ 35 Further, plaintiff asserts that the statutory provision addressing the payment of impact fees, 

which requires that the fees shall be payable as a condition to the issuance of a building permit or 

a certificate of occupancy, shows that the language in the definitions section of the Impact Fee 

Law was not intended to be limiting. Id. § 5-912. In plaintiff’s view, the legislature did not intend 

the statute to apply only to “road improvement impact fees” that a unit of local government has 

independently decided to impose on its developers at the stage of development when the issuance 

of a building permit or a certificate of occupancy is imminent, as opposed to any other stage. 

Rather, plaintiff contends, that language is in the definitions section because that stage is when 
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units of government are required to collect “road improvement impact fees.” Plaintiff also points 

to language in the same provision that allows parties to agree to payment of impact fees before the 

building permit is issued. Id. Thus, it reasons, the Impact Fee Law clearly applies to “road 

improvement impact fees” that are imposed pursuant to an agreement, including an annexation 

agreement. Plaintiff argues that the IGA fees are not removed from the statute’s purview just 

because the county imposes the fees when a property is annexed through a voluntary annexation 

agreement instead of  when a building permit or a certificate of occupancy is issued.

¶ 36 Plaintiff points to section 5-904, which addresses the purpose of the statutory fees. It 

contends that the IGA fees’ purpose is the same as that of “road improvement impact fees” under 

the Impact Fee Law. The purpose of IGA fees is to fund roadway improvement projects that will 

be required so county highways can meet the demands of increased traffic generated from future 

development. The purpose of “road improvement impact fees” is to improve, expand, enlarge, or 

construct roads, streets, or highways directly affected by the traffic demands generated from the 

new development. Id. § 5-904.

¶ 37 The county responds that the term “road improvement impact fee” in the statute means the 

fee imposed as a condition to the issuance of a building permit or a certificate of occupancy. Here, 

however, the fees that the village would be required to collect from plaintiff under the IGA do not 

involve the exchange of a fee for the issuance of a building permit or a certificate of occupancy. 

Rather, the county contends, the fees involve the voluntary annexation of the plaintiff’s properties 

into the village as authorized by the Illinois Municipal Code. Thus, it reasons, the IGA fees, as 

they relate to plaintiff’s properties, are not “road improvement impact fees” and do not fall within 

the purview of the Impact Fee Law.
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¶ 38 The trial court found persuasive Shore Development Co. v. City of Joliet, 2011 IL App 

(3d) 100911-U, an unpublished order upon which the county had relied.5 The trial court 

determined, as had the court in Shore, that the Impact Fee Law did not apply, because the fees at 

issue did not constitute “road improvement impact fees” under the Impact Fee Law since they were 

not levied upon the issuance of a building permit or certificate of occupancy. See id. ¶ 29 (noting 

that the case before it did not involve the charge of a fee in exchange for the issuance of a building 

permit or a certificate of occupancy but, rather, the initial annexation of the subject property and 

the approval of a final plat). The trial court here further found that the annexation agreement or the 

IGA controlled for determining fees.

¶ 39 We likewise agree that the IGA fees do not constitute “road improvement impact fees” 

under the Impact Fee Law. The IGA provides that payment of the highway improvement fees 

thereunder is a condition of annexation into one of the villages. It also provides that the party 

having jurisdiction over a development is responsible for collecting the fees before granting “Final 

Development Approval” (defined as the latter of the grant of zoning relief, annexation approval, 

or final plat approval; if none of the foregoing apply, then the issuance of the earlier of a grading 

permit, a site development permit, a building permit, or a certificate of occupancy).

¶ 40 The Impact Fee Law, again, defines “road improvement impact fees” as

5Illinois Supreme Court Rule 23(e) (eff. Feb. 1, 2023) prohibits parties from citing as 

persuasive authority nonprecedential orders entered before January 1, 2021. Thus, the county 

should not have cited Shore, which was filed in 2011, for any purpose. See Katz v. Hartz, 2021 IL 

App (1st) 200331, ¶ 41. Regardless, courts may adopt the reasoning of unpublished orders. See 

Byrne v. Hayes Beer Distributing Co., 2018 IL App (1st) 172612, ¶ 22. Our analysis, thus, is 

unaffected by the county’s reliance on Shore.
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“any charge or fee levied or imposed by a unit of local government as a condition to the 

issuance of a building permit or a certificate of occupancy in connection with a new 

development, when any portion of the revenues collected is intended to be used to fund 

any portion of the costs of road improvements.” (Emphasis added.) 605 ILCS 5/5-903 

(West 2022).

¶ 41 There is no ambiguity in the statutory definition. The phrase “in connection with a new 

development” does not broaden the definition, as plaintiff suggests. We also find unavailing 

plaintiff’s assertion that the county’s position is based on an arbitrary distinction between a “road 

improvement impact fee,” as defined in the Impact Fee Law, and the fees the county seeks to 

collect under the IGA. We believe that, if the legislature intended to encompass into the Impact 

Fee Law every conceivable exaction for highway improvements, it would not have limited the 

definition of “road improvement impact fees.” That the statute encompasses only fees levied as 

conditions to the issuance of either a building permit or a certificate of occupancy reflects that the 

legislature selected a point in time distinct from and later than, as relevant here, annexation.

¶ 42 Nor can we conclude that the remainder of the statute contains language supporting 

plaintiff’s position. Section 5-911, which addresses the timing of the fee assessment and provides 

that “road improvement impact fees” shall be assessed “at the time of final plat approval or when 

the building permit is issued when no plat approval is necessary” (id. § 5-911), does not act to 

broaden the definition of “road improvement impact fees,” which, again, are limited to fees “levied 

or imposed *** as a condition to the issuance of a building permit or a certificate of occupancy in 

connection with a new development.” Id. § 5-903. The two conditions in the definition must still 

be met.
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¶ 43 Section 5-912 also does not impact the definition of “road improvement impact fees.” That 

section addresses the timing of payment of “road improvement impact fees” and sets forth methods 

of payment that are intended to minimize the effect of impact fees on the persons making the 

payments. Id. § 5-912. For residential developments, it provides that fees “shall be payable as a 

condition to the issuance of the building permit.” Id. For all other types of developments, fees 

“shall be payable as a condition to the issuance of the certificate of occupancy.” Id. Finally, the 

section provides that the parties may agree to the payment of the fees “at the time when the building 

permit is issued or at an earlier stage of development.” (Emphasis added.) Id. We believe that this 

language does not reflect that the legislature intended to broaden the definition of “road 

improvement impact fees.” The fact that parties may agree that the statutory fees may be paid 

earlier than the default times under the provision does not in any way show that the definition 

includes fees other than those that are “levied or imposed *** as a condition to the issuance of a 

building permit or a certificate of occupancy in connection with a new development.” Id. § 5-903. 

¶ 44 Even if, as plaintiff asserts, the county and the villages entered into the IGA to avoid the 

Impact Fee Law’s requirements, we cannot ignore a statutory definition with very specific 

language. Because we conclude that the IGA fees do not constitute “road improvement impact 

fees,” the Impact Fee Law has no relevance to our decision. Accordingly, we need not address 

plaintiff’s arguments concerning compliance with that statute.

¶ 45 C. Doctrine of Unconstitutional Conditions

¶ 46 Next, plaintiff argues that the doctrine of unconstitutional conditions bars the county’s 

attempt to circumvent the Impact Fee Law by agreeing that the village will require plaintiff to 

“agree” to pay the IGA fees. Specifically, plaintiff contends that, despite the IGA, the county and 

the village cannot agree between themselves to do away with plaintiff’s constitutional right (i.e., 
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to be required to pay only impact fees that are specifically and uniquely attributable to its 

development, pursuant to the takings clauses of the federal and Illinois Constitutions) in exchange 

for a discretionary governmental benefit (i.e., annexation). Further, plaintiff contends that, if the 

fees are not specifically and uniquely attributable to the development activity, it amounts to 

confiscation of private property, rather than reasonable regulation under the police power. Plaintiff 

maintains that, here, it was faced with a Hobson’s choice (i.e., an apparent free choice when there 

is no real alternative) of either (1) accepting the IGA’s per-acre fee without any input on its behalf 

nor any consideration as to what its actual use of the property will be or (2) foregoing the 

discretionary benefit of annexing its property into the village. For the following reasons, we find 

plaintiff’s argument unavailing.

¶ 47 Preliminarily, we note that plaintiff agreed at oral argument that municipal/county 

enactments are presumptively constitutional. See, e.g., Jackson v. City of Chicago, 2012 IL App 

(1st) 111044, ¶ 20 (further noting the challenging party has the burden to establish a constitutional 

violation). Also, courts construe enactments to uphold their validity and constitutionality, where 

that can reasonably be done. See, e.g., In re Commitment of Walker, 2014 IL App (2d) 130372, 

¶ 20.

¶ 48 “ ‘[T]he unconstitutional conditions doctrine *** vindicates the Constitution’s enumerated 

rights by preventing the government from coercing people into giving them up.’ ” Willie Pearl 

Burrell Trust v. City of Kankakee, 2016 IL App (3d) 150655, ¶ 36 (quoting Koontz v. St. Johns 

River Water Management District, 570 U.S. 595, 604 (2013)).

“Under the doctrine of ‘unconstitutional conditions,’ the ‘government may not require a 

person to give up a constitutional right *** in exchange for a discretionary benefit 

conferred by the government where the benefit sought has little or no relationship’ to the 
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right. Dolan v. City of Tigard, 512 U.S. 374, 385 (1994). The Seventh Circuit has explained 

that the meaning of the doctrine is simply that ‘conditions can lawfully be imposed on the 

receipt of a benefit—conditions that may include the surrender of a constitutional right, 

such as the right to be free from unreasonable searches and seizures—provided the 

conditions are reasonable.’ Burgess v. Lowery, 201 F.3d 942, 947 (7th Cir. 2000). The 

Supreme Court has adopted a two-part test for evaluating unconstitutional conditions 

questions: first, is there an essential nexus between the condition burdening rights and a 

legitimate state interest and second, is there a ‘rough proportionality’ between the burden 

on the individual and the harm the government seeks to remedy through the condition. 

Dolan, 512 U.S. at 386-91.” McElwain v. Office of the Illinois Secretary of State, 2015 IL 

117170, ¶ 29.

¶ 49 Here, plaintiff notes that no developer was a party to the IGA and that the IGA establishes 

fees and leaves no opportunity for a developer to change the amount of such fees. Thus, it 

maintains, the fees are not the result of any bargain between the developer and the municipality 

into which it seeks to annex. Instead, they are, according to plaintiff, a condition imposed on the 

developer by the municipality, on behalf of the county, and the developer has no ability to negotiate 

the fees. Accordingly, the practice, it asserts, is unconstitutional.

¶ 50 Plaintiff further asserts that, in essence, the county is attempting to use the IGA to 

circumvent the Impact Fee Law by using the village as the enforcer of the county’s unconstitutional 

impact fees. The IGA, it notes, provides that, if plaintiff seeks to obtain a discretionary benefit 

from the village, the village must “require” plaintiff to “agree” to pay the county’s unconstitutional 

impact fees. However, it asserts, the unconstitutional conditions doctrine prohibits the village from 

requiring plaintiff to give up its right to be free from unconstitutional takings in exchange for a 

A 17

130323

ED - 25728797 - Robert O'Donnell - 12/26/2023 1:51 PM



2023 IL App (2d) 230006

- 18 -

discretionary benefit. Plaintiff maintains that it has no obligation to pay the county any “road 

improvement impact fees” other than those the county may assess in compliance with the Impact 

Fee Law, i.e., “road improvement impact fees” with an actual nexus to the impact on public 

roadways attributable to plaintiff’s development. 605 ILCS 5/5-904 (West 2022). Thus, it reasons, 

the county’s argument that the IGA does not have to honor plaintiff’s constitutional rights because 

parties may agree to contract away their constitutional rights does not weigh in favor of the IGA’s 

validity.

¶ 51 Plaintiff further asserts that it has a right to be required to pay only those impact fees that 

are specifically and uniquely attributable to its development, pursuant to the takings clauses of the 

federal and Illinois constitutions. This is the constitutional right, it contends, the IGA is designed 

to force landowners to “agree” to contract away. Plaintiff also again raises the Impact Fee Law, 

arguing that it provides the procedure for satisfying the “rough proportionality” requirement. Its 

purpose, plaintiff contends, is to provide a procedure for ensuring that roadway improvement 

impact fees are specifically and uniquely attributable to the development, which is the “rough 

proportionality” required in Illinois. The county, plaintiff argues, does not get to ignore the Impact 

Fee Law and deem that its own procedure is enough of a “rough proportionality,” such that the 

statute does not need to be followed.

¶ 52 The county responds that plaintiff does not have a right to annex property into a 

municipality, which involves a voluntary, arm’s length bargained-for contractual arrangement 

between a municipality and a property owner. Plaintiff, it contends, was not required to annex into 

the village, and the village was not obligated to enter into an annexation agreement with plaintiff. 

In choosing to annex the three parcels into the village to conduct its commercial clean fill 

development, the county asserts, plaintiff freely agreed in the second amendment to pay the IGA 
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fees for the parcels upon termination of the litigation in favor of the county. The county argues 

that, because this matter involves fees provided pursuant to a voluntary annexation agreement, as 

authorized by section 11-15.1-2(d) of the Illinois Municipal Code, the doctrine of unconstitutional 

conditions has no application.

¶ 53 We agree with plaintiff that it has referenced a constitutional right, specifically, “the right 

to receive just compensation when property is taken for a public use.” Dolan v. City of Tigard, 512 

U.S. 374, 385 (1994). However, we disagree with plaintiff that the unconstitutional conditions 

doctrine applies.

¶ 54 Turning to the first requirement under the doctrine, we conclude that there is an essential 

nexus between the condition burdening rights and a legitimate state interest. As to the latter, “the 

need to minimize or reduce traffic congestion is a legitimate State interest.” Northern Illinois Home 

Builders Ass’n, Inc. v. County of Du Page, 165 Ill. 2d 25, 32 (1995). Further, “a nexus exists 

between preventing further traffic congestion and providing for road improvements to ease that 

congestion.” Id. The IGA provides that, as property develops in the central Lake County area, 

residents will benefit from highway improvements that ensure traffic is efficiently transported 

through the area, and it provides for construction funding for such improvements.

¶ 55 Second, we conclude that there is a rough proportionality between the burden on plaintiff 

and the harm the county (via the village) seeks to remedy through the condition. Plaintiff misstates 

the proper standard, asserting that the IGA fees must be specifically and uniquely attributable to 

its development. Our supreme court has noted that rough proportionality is the proper standard 

under the unconstitutional conditions doctrine (which is a federal doctrine). McElwain, 2015 IL 

117170, ¶ 29 (citing Dolan, 512 U.S. at 386-91). This standard requires a lesser degree of 

connection between the exaction and the projected impact of the new development than the 
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specifically-and-uniquely-attributable standard, which applies in takings challenges under the 

Illinois Constitution. Northern Illinois Home Builders Ass’n, 165 Ill. 2d at 33. No precise 

mathematical calculation is required, but the municipality must make some sort of individualized 

determination that the required dedication is related in both nature and extent to the impact of the 

proposed development. Dolan, 512 U.S. at 391.

¶ 56 We believe that there is a rough proportionality between the IGA fees assessed against 

plaintiff’s parcels and the road improvements. The IGA’s purpose is to establish construction 

funding for future highway improvements in the central Lake County area. The improvements are 

intended to address existing and future traffic demands. Under the IGA, the county agreed to 

design and construct road improvements in exchange for a portion of the construction costs being 

reimbursed from fees collected from developers within the area, upon the occurrence of certain 

triggers. It established six “Highway Improvement Areas” within the central Lake County area, 

and the parties created a schedule of fees for each subarea. The fees for each subarea are divided 

by the number of developable areas within each subarea and are assessed against future 

developments, based on the number of acres contained within each development. The three parcels 

were zoned agricultural prior to annexation; afterward, they were reclassified into the R-1 “Single 

Family Residential Zoning District.” Plaintiff’s clean fill operation, which operates on all three 

parcels, involves about 100 truckloads of fill per day (as of March 2022) being transported to the 

parcels.

¶ 57 In summary, because both of its requirements are met, the unconstitutional conditions 

doctrine does not apply here to render the fees a taking without just compensation.

¶ 58 D. Annexation Agreement
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¶ 59 Finally, plaintiff argues that it has not agreed, via the annexation agreements, to give up its 

constitutional right to pay only impact fees genuinely attributable to the impact its property has on 

the roadways. It notes that the first annexation agreement between it and the village does not 

mention the county’s impact fees and contains no promise by plaintiff to pay them. Similarly, it 

notes, the first amendment to the annexation agreement does not mention the IGA fees and contains 

no promise by plaintiff to pay them. The second amendment to the annexation agreement contains 

references to the IGA fees, plaintiff notes, but it also has language providing that, if its challenge 

to the fees fails, it agrees to pay the fees to the village.6 Plaintiff argues that the foregoing is not a 

knowing and voluntary agreement to waive a constitutional right. Rather, it is an express 

preservation of a judicial challenge seeking to enforce that right. It also contends that the trial 

court’s judgment in the county’s favor cannot stand, if the judgment turned on the court’s finding 

that plaintiff “agreed” to pay the fees in the annexation agreement, where, in plaintiff’s view, such 

a finding is erroneous.

¶ 60 In this appeal, plaintiff challenges the trial court’s summary judgment rulings by raising 

arguments based on the Impact Fee Law and the unconstitutional conditions doctrine. We have 

rejected those arguments. (Neither our discussion of the Impact Fee Law nor the unconstitutional 

conditions doctrine rely on any “agreement” to pay the IGA fees.) As plaintiff acknowledges, if 

its challenge to the county’s impact fees fails and the fees are upheld, as has occurred here, then 

6Similarly, in its reply brief, plaintiff argues that the second amendment cannot be read to 

reflect its agreement to the fees but is, rather, an acknowledgement “that, if plaintiff loses this 

lawsuit, and the County’s fees are deemed constitutional, then the fees would have to be paid, and 

plaintiff would have to pay them.”
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plaintiff must pay the fees to the village. Thus, we reject plaintiff’s argument that it never agreed 

to pay the IGA fees.

¶ 61 III. CONCLUSION

¶ 62 For the reasons stated, we affirm the judgment of the circuit court of Lake County.

¶ 63 Affirmed.
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FILED 

8/25/2020 4:31 PM 
ERIN CARTWRIGHT WEINSTEIN 

IN THE CIRCUIT COURT OF THE NJNETEE:NTH JUDic~'c}'AfJt,e Circ;:~it Cou.rt 
LAKE.COUNTY, ll.LINOIS &tal<itCounty, lllinots 

HABDA:B: U.C, an Illino~ limited liability 
company, 

Plaintiff, 
v. 

OOUNTY OF LAKE, an Illinois body politic 
a.µ4 cQrp<;>~~on, and VIIUGE OF 
MUNDELE.IN, an Illi_nq~ municipal 
corporation, 

Defendants. 

l 
) 
·~ CaseNo.: 

:~ 
) 
) 
) 

20MR00000514 

·toMPLAJN! POR DECLARATORY JODGMEN'r 

Plaintiff, Habdab, I.LC, by and through its atto~eys, O'Donnell c.allagban I.LC for its 

complaint for dedaratoiyjudgment, states as follows: 

1. Plaintiff, Habdab, LLC, is an Illinois limited liability company with its principal place 

of business in Mundelein, Lake C.Ounty, Illinois. 

2. Defendant, me Village of Mundelein (me · "Village"), is a home nile municipal 

corporation located in Lake County, Illinois. 

3. Defendant, the CoWlty of Lake (the "CoWity"), is an Illino.is body politic and 

cotporation, located in µke County, Illino.is. 

4. Venue is appropriate in Lake County because bot.h defendants and the property at 

issue m located in Lake County, and because the incidents complained of occurred in ~ O>unty, 

Illinois. 

Road Improvement Impact Fees in Illinois 

5. In 1986, Illinois passed the Road Improvement Impact Fee Law (the "IPL"), which 

provides that "No impact fee shall be imposed ... unless imposed pwsuant to the provisions of r.rus 

Division." 605 Il.CS 5/5·904. 
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6. The I.FL establishes a specific procedure for the imposition of road improvement 

impact fees on owners and developers of propertywirhin Illinois. Se, 605 ILC, 5/S.901, ,1 s,q. 

7, 'Ibe IFL requires that road improvement impact fees be approved by ordinance or 

resolution only after detailed and compulsory procedures. The required procedures include adoption 

of a comprehensive road improvemem plan, preparation of land use assumptions, establishment of 

m advisory committee, as well as public notice and hearing. 605 ILC:S 5/5-905. 

. 8. The statute provides a fee pa~r the right to ~p~ the land use a.munptions and the 

road improvement plan. 605 Il..C:S 5/5-9V. In fact, under the lFL, all matte~ relating co road 

improvement impact fees are appealable. Jd. 

9. The IPL requires that any road improvement impact fee imposed on a development 

must be specifically and uniquely attributable to the traffic demands generat.cd by that particular 

development. 605 ILCS 5/5-904. 

10. Fwther, all road improvement impact fees must not exceed a proponionate share of 

the costs that will be incurred by the unit of government in providing road improvements to seJVC the 

new development 605 ILCS 5/5-904. 

11. Un~r the IFL, road improvement impact fees must be assessed at the time of final 

plat approval or when the building permit is issµed. 605 ILCS 5/5-911. 

12. Governmental units may ent.er into agreements for the cooperative collection of road 

improvement impact fees. 605 ILCS 5/5-912. 

13. Further, any road improvement impact fees assessed against a propettyowner must 

be returned to the property owner (with interest) unless the governmental unit ent.ers into a contract 

to use those fees for road improvements within five years. 605 ILCS 5/5-916. 

2 
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The County's Road Improvemet\l Impact Fees 

14. • In 2009, the County entered into an agreement with the Village and two ~tional 

municipalities - Grayslake and Libertyville - for the collection of road improvement impact fees on 

new developments within the so-called C,entral Lake County Area. A copy of the Central Lake County 

Area Transportation Improvement Intergovernmental Agreement (the "IGA") is attached as Exhibit 

1. 

15, Under the !GA, the C.Ounty may decide to construct certain road improvemenrs 

identified in its Year 2020 Transportation Priority Plan, or "certain projects not yet listed in any of the 

County's published planning documents." Exhibit 1, p. 2 (see definition of "Improvements" and 

"Fees"); m also Ex. 1 at §IV(2). On information and belief, the Year 2020 T.taOSportacion Priority Plan 

was approved in March of 2001. 

16. · Under the IGA, any developer of a new development is required to pay road 

improvement impact fees which, in the aggregate, are antitjpated to cover 50% of the costll of the . . 

County's potential improvements. Ex, 1 at §IV(.3). Payment of the fees is a condition of granting any 

final development appn:>~ Ex. 1 at §V(2}. 

17. In order to collect the Countys road improvement impact fees, a municipality will 

require a developer seeking to annex an unincorporat.ed cen'itory into that municipality to execute an 

~exatipn agreement which includes payment of the County's road improvement impact fees as a 

condition of annexation. Ex. 1 at §V(l). 

18. For anyunincorporated property, the County will impose the same road improvement 

impact fees as a condition of any application to rhe County for zoning relief, If a property does not 

require zoning relief, the County will refuse to grant any variance under the C.ountys higbW".1.yaccess 

ordinance unless the landowner agrees to pay road improvement impact fees as set forth in the IqA. 

Ex. 1 at §V(l). 
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19. If the County's road improvement impact fees are collected bya municipality, that 

municipalityshall transferthe fees directlyto the County, anyfees collected bythe County are retained 

by the County. Ex. 1 at §V(2). 

20. If road improvement impact fees paid to the County pumwit to the IGA are not 

spent on road improvements for new developments, the County is pennitted to use such fun~ for 

long-retn1 capital rep1acement costs and major maintenance activities, Ex. 1 at §V(7). 

21. As set forth in the IGA, the Countys road improvement impact fees fail to satisfy the 

requirements of the Road Improvement Impact Pee Law. 

22. The road improvement impact fees imposed by the IGA are not established by a 

comp.rehensive road improvement plan based on detailed land use assumptions. They. are not 

,~pproved by a resolution or an ordinance after a notice and hearing with the oversight and review of 

a qualified advisoryco.mmittee. Se,, 605 ILCS 5/S-905. 

23. There is no advisory committee, and there is oo public notice and hearing before road 

improvement impact fees are imposed. The Cowitys -road improvement impact fees are not subject 

to appeal and there is no req_uirement that the County return unused fees. Su, 605 II.CS 5/ 5-917; 605 

ILCS 5/5-916. 

24. The C.Ounty's road improvement impact fees are not specifically and uniquely 

attributable to traffic demands generated by any new development, or related in any way to the 

proportionate share of costs that may be incurred for road improvements that will serve the new 

development. 

25. Instead, owne.rs and developers of property within the Central Lake County Area are 

assessed road. improvement impact fees based solely on the total acreage of their property. 
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Road Improvement Impact Fees Imposed on Plaiotiff 

26. Plaintiff is the o"Wiler of three parcels of real estate in Lake County, which parcek are 

located south of Petersen Road, notth of Wtnchester Road, and east of Illinois Route 83. Attached as 

Exhibit 2 is an plat of annexation on which plaintiffs' parceh are labeled "Parcel 1," Parcel 2," and 

"Parcel 3." 

27. Parcel 1 is appaoximately 6.6 acres. It wns annexed ioto the Village pwsuant to an 

Annexation and Development Agreement dated September 11, 2018 (the "Annexation Agreement"). 

A copy of the Annexation Agreement is attached as Exhibit 3. 

28. Parcel 2 is approximately 10 acres. It was annexed into the Village pwsuant to an 

Amendment to Annexation and Development Agreement dated July 22, 2019 (the "Amended 

Annexation Agreement"), A copy of the Amended Annexation Agreement is attached as Exlu'bit 4. 

29. Plaintiff cumndy operates a commercial clean fill operation on Parcel 1 and Parcel 2. 

30. 'Ine Apµ~ti9A Agreement and the Amended Annexation Agreement do not include 

any contractual prowion that .requires plaintiff to pay the County's road improvement impact fees. 

Se, gwraf!y; Exhibit 3 and Exhibit 4. 

31. Nevertheless, the County has demanded plaintiff pay $191.581.90 as a result of its 

annexation of Parcel 1 and Parcel 2 to the Village and use of Parcel 1 and Parcel 2 as a commercial 

clean fill operation. See. Letter from Lake County State's Attomeyto John Lobaito dated February 4, 

2020, attached as Exhibit 5. 

32. The County has refused to grant plaintiff an access permit to Winchester Road solely 

because the Co~tys road improvement impact fees have not been paid in full. Id. 

3 3. Further, plaintiff is presently seeking annexation of Pan:el 3 to the Village pursuant to 

a second amendment to the ·Ann~tjon,and Development' Agreement. Upon·annexati9~ Pan:el 3 

will be incorporated into pJaintifPs commertial clean fill·operation. 
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34. The Village has advued plaintiff that Parcel 3 is also located in Area 5, and that 

annexation of Parcel 3 will also require payment of road improvement impact fees for each of its 

approximately JS acres. 1he road improvement impact fees attributable to Parcel 3 have not been 

finally calculated, but are estimated at approximately $400,000.00. 

co:m:a 1.-DECLA;RATORYJUDGMENT AGAINST THE COUNTY 

35. Plaintiff restates and re-alleges Paragraphs 1-34 as paragraph 35 of dus C.ount I. 

36. 'Ihe County laclG the authority to impose any road improvement impact fees eiccept 

as set forth in the Road Improvement Impact Fee Law. 

37. 'The C.ountys road·improveme.nt impact fees do not meet the requirements set forth 

in the Road Improvement Impact Fee Law. 

38. Because the C.Ounty lacks authority to impose its road improvement impact fees, the 

C.Ounty may not condition the issuance of an access pennit, or any other cfucretionary benefit, on 

plaintiff's agreement to pay the Cowitys road improvement impact fees. 

39. Plaintiff has a tangible legal interest in avoiding the payment of unconstjtucional road 

improvement impact fees to the C.ounty. 

40. The C.Ounty has an adverse interest in seeking to obtain payment of the road 

improvement impact fees from plaintiff. 

41. 'niere is an actual controversy between the parties as to whether plaintiff is required 

to pay the road improvement impact fees to the C.Ounty. 

WHEREFORE, plaintiff, Habdab, ILC., requests that this C.Owt find, declare and enter 

judgment in favor of plaintiff and against the C.Ounty of Lake, and in so doing order as follo"M: 

a) th'e ·:9.>unty· of LaJ<e•s, road: improvement -impact•· fe~, as· set forth in the Qnf,rai uke 
Co.w;cy-~a T®.l,$W.~#9n-lmJ>~v¢ierit Interg(?vemmental Agreement, do not comply 
with the Road Improvement Impact Fee Law; 
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b) the County of Lake does not ha~ the autbor.:ity t~ .impos~-or collect from Habdab, UC 
any road improvement· impact fees set forth in .. the Central Lake County Area 
Transportation Improvement Intergove:nimentd Agreement; 

c) the CoWlty of Lake does np~ have the authoricy: ~ con~tion the iss·uiJ.nce of an access 
permit, _qr. any othenliscretionary benefit, ~pot:t J:Jabdab; ·u.,e's ag~ement· t.o pay road 
improv~ment impact fees set forth in the Qntral Lake County Area Transportation 
Im.eroveftl¢!lt lnJcrgoverrurn,:.Qtal ~errent; 

d) Habdab,:~C dpe:s nQt have anyobligatiqn pr duty to pay to the C.O\lllty of Lala! any road 
improvement· in1pact fees- set forth .in the Central Lake County Area Transportation 
~provement Tnte~ovemmental Agreemen~ and 

e) for v.-hatever additional and fwth.er relief is necessatyto ensure cocoplet.e relief is accorded 
to plaintiff. 

COUNT ll-DECLARATQRY]UDGMENT AGAINST THE YDJ.AGB 

42. Plaintiff reswes and re-alleges Paragraphs 35-38 as paragraph 42 of this C.ount II. 

43. Because the C.Ountylacks authorityto impose its road improvement impact fees, the 

Village does not have the authority to collect the C.ountys road improvement impact fees as set forth 

in the IGA 

44. Because the County lac~ authority to impose its road improvement impact fees. the 

Village does not have the autborityto condition the annexation of Parcel 3, or any other discretionary 

benefit. upon plaintiffs agreement to pay the County's road improvement impact fees as set forth in 

thelGA. 

45. Plaintiff has a tangible legal interest in avoiding the payment of unconstitutional road 

improvement impact fees to the County. 

46. 'Ihe Village has an adverse interest in seeking to condition plamtiff>s annexation of its 

property upon pJainuff's payment of the road improvement impact fees to the County. 

47. There is an actual contrOVersy between the parties as to whether p1aintiff is required 

to pay the road improvemeot impact fees to the C.ounty in order to annex Parcel 3 into the Village. 

7 
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WHEREFORE, p1aintiff, Habdab, LLC requests that this C.owt find, declare and enter 

judgment in favor of plaintiff and against the Village of Mundelein, and in so doing oroer as follows: 

• a) the County of lake~s road imprpvemel)~ 4npact foes, as set forth in the C.entral ~ 
Cowtty Area Transportation Improvement lnteigovernmental Agreement, do not comply 
with the Road Improvement Impact Fee Law; • 

b) the. Village of Mundelein does. not have the authollo/ to impose-or collect from· Habdab,. 
I,i:.C at:1y .road improvcmeni impact f~.es set fonh. in the Central Lake O>~ J\rea. 
Transportation Improvement Intergovemmental Agrecmellt; 

c) . the Village.of.Mundelein does not have the authority to condition the annexation of Patcel 
3, or any other discretionary benefit, upon: Habdab, LLCs agreement to pay road 
improvement impact fees set forth in the Central lake C.Ounty Area Transportation 
Improvement lntergovemmerital Agreement; 

dJ Habdab,.LLC does not have any obligation ordutyto payto·the Vtlliige of Mundelein aay 
road-impt"Pv.emen_t impact f~ s.edorth in. the Ce.,ritral ~ Q;,unty·Area T~~pqrtation 
Improvement Intergovernmental Agreement; and 

e) for what.ever additional and further relief is necessary to eusure complete relief is accorded 
to plaintiff. 

HABDAB,LLC 

By. /tnldi o•~ 
One of its attorneys 

Robert T. O'DoMell (ARDC# 3124931) 
Hayleigh K. Heithenbach .(ARDCN 6327026) 
O'Donnell Callaghan U.C 
28045 N. AshleyGn::le, Suite 101 
Libenyville1 IL 60048 
8♦7-367-2750 
rodonnell@och-law.com 
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CENTRAL LAU COONTY AREA 
TRANSPORTATION IMPROVEMENT 

INTERGOVERNMENTAL AGREEMENT 

Thili CENTRAL LAKE COUNTY TRANSPORTATION IMPROVEMENT 
INTERG n:RNMENTAL AGREEMENT (the ''Agreement'') is enteJed into this 
day of _ A.D. 20.A.j by aJld among the COUNTY OF LAKB, Dlinofl, an 
Illinois . • politic and COJpOraW, u:tiag by and through It, Cbatr and County Board 
(hcreJu.after .rctcued co u tho "COUNTY"), 1he VD.LAGE OF ORA YSLAKB, 1111 Ullnois 
muidclpa] co?pOradon. ec1iJlg by awl tbro\lgb. it., Mayor and Village Board (heremafte, refmircd 
to u "ORA YSLA.K,B11), the VJLLAOB OF LIBBRTYVILLP.. an llliDois municipal oorpondion. 
actfna by and tbJough ha Mayor and Village Board (herefnaftet t"Offfled to as 
"LQ3ERTYVILLE11), the VlLLA06 OF MUNDBLEIN, m Illhlofs homo rule muaiclpa) 
corporatJon, aoting by and through Jts Mayor and Village_ Bomd (bminafter mez,ed to u 
"MUNDELl:ilN"}, and such other. mut1icipP.litles as may $Ubsc;ribo herato pursuant to the terms of 

this Agreement, Tho COUNTY, GRAYSLAKE, LIBERTYVILLE. MUNDELBIN, and any 
other mwucJpaHties that subscribe to this Agnicment are hereinafter referred to coUectivoJy u 
.. Partlei" to this Agreement, and any one ls refmftd • to individually as a "Party" to tbis 
Agn,emem. , 

WITNUSETB 

WHEREAS, tho Parties all have Jurfsdlc:tional responsibility over portions of the territoiy 
generally described as the Central Lake County Afte; and 

WHEREAS, tbo Parties n,copnzo that the quality otllfe 1111d the public health, safety, and 
weUare of die Central Lako C-ouaty Area an, ~ent on ensuring that public Wida and 
parti~arly roadways are desi~· and ~eloped ID a mumar that am CO!lV4')' the mticipated 
vehicular·tnftlc in tho area; aiid 

WHEREAS, 11.1 additional property lo the Central Lako Couoty ArH develops. the Parties 
acknowledge and agree that they aad their residents will all benefit by oasuring that adequme 
rights-of-way and various roadway Improvements are provided so that traffic in the Contra! LaJg, 

Couoty Area can be safely and efficiently trauported upon and lluougb area. roadways; and 

WHEREAS, in coUaboradon with GRA YSLAKB, LIBERTYVILLE, MUNDBLBIN, and 
the Villages of Hainesville, Round Lab Part. and Round Lako (hrreinafb,r' coU~vcly refened 
to as the ''VILLAGES"). die COUNTY has evaluated ~ treftlc clemand!J tbal antfclpated fblum 
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development will ha\lO upon Pctl!rson Road and those exbting or planned roadwa~ wnbin the 
Central Lake County Area tlw aro tributary to or otberwiae <:ontribute substantially to vehicular 
uaffic upon Pctmon Road or with1n the Cenlrll Lake County Area; and 

WHEREAS, in RSJ)Onso to such anticipated nrturo de\leloP?J2etll. the COUNTY bu 
ldendfled roadway improvemem, projects ~ tho "IMPJlOVBMENTS") that will be 
n,quired so that County Highways Olll meet tho demands of iDC1e8Bed traffio mm~ ftcm said 
future developmen~ including rlgbt,,of-way acquisitiou necessary to CODStruot the 
lMPROVEMHNTS. Among said lMPROVBMENTS ~ cenain projects listed in the 
COUNTY's YBAlt 2020 TRANSPORTATION PRIORITY PLAN, Ell woll m m1ain projoelB 
not yet listed In any of the COUNTY's published planning documents. The YBAR 2020 
TRANSPORTATION PRIORITY PLAN, by this reference Is hereby made a part of this 
~e1;1t;and 

~; tho COUNTY has also developed coat estimates tdatiDg to 1hc 
JMPROVEMBNTS (moludiq tho cost of rfgbt-ot-way 8CC{9isitions); 8lld 

WllEllAS, in onlm' 10 provtdo for Che cotlec:tion of ~ · to cover tho estimated 
costs of IMPROVEMENTS, the Parties desln, to estabUsh a schedule of highway hnprovemem 
fees (hcrelDAfter "FEES") to equitably assign costs for the IMPROVEMENTS to individual 
~velopment parcels within the Cantral Lake County Ana, which PBBS will l;,e matched by 
COUNTY funds to covor the full cos1 of the IMPROVEMENTS; and 

WllREAS, the Prlldes havo detmnincd that the COUNTY's 50% oontribution to the 
cost of the IMPROVEMENTS fa reflective of the oxisting 1raffla deu:iands for die 
IMPROVEMENTS as well as traffic to be generated from smm:es ouisfda tho Cm1ral I.ab 
County Area, ·but 1he PBES to be paid arc refloetive of tho amfcipated traftic demands for the 
IMPROVSMENTS from future development within the Cemra1 Lake County Area; and 

WHEREABt the Patties desire lo es1Bb1Wi a means by which new Deve!opments within. 
the Cmdral Lake County Area will pay appropriate PEES to emwe ~ n~ 
IMPROVBMENTS can be funded to protect ~ preserve lhe public health, safety, welfare, and 
oonvcnuencc, os~ially while tra.voling lD 1be.Cemrtl Lab Collllty Ai.; and 

WHEREAS, the COUNTY bas authority to require a pmnft u a pn,,,oonditicm to a 
property accesnn, upon County Highways. and to that end the COUN'IY Jw enacted lts 
"High~ Access Rqulation Orcliaanco" (t&c • ACCESS ORDINANCE"); and 

-2· 
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WHEREAS, the Vll.LAGm bavo authority UDdar 65 JLCS .S/11-15.1-1 et s,q .• to cmr« 
into ~c,n ~greemc,ms in coaneation with lb ann~on of territory and, pursuam to soch 
aDll~OD ~ Nquire mattor.J D0t otherwise forbidden by Jaw; and 

WHEREAS, the VllLAOBS also have auibority to en1er hdo agreements reptding tbe 
' ' 

exercise of jurisdiction wfth14 1heit 1.5-milo plmmlng areas p1US\lllrt to (but not llmlted to) 
D\vbion 11-12 of the llllnois Munfgipel Code, 65 J LCS SI 11-12--4 et seq.; and 

WHEREAS, the entire Central Lake County Ala Iles within the l ,S•milo plmmlng 
jurisdfctfon of at leut one of the VILLAGES: and 

WHEREAS. pursuant to Section 1 o of A21iole vn of lbe Illlllois Consdtution- of 1970 
and the IlHnots Jntergovcmm~ q,operimon Act.· S- lLCS 220/1, .r If//. ("Coo~ Ad"), 
the COUNTY and any of the VILLAGBS may contraot or othorwiso assoolate among 
themselves. or 1nUfer any power or f\molfon. ln any manncr,not prohibited by law or ordfnance; 
aa'd 

WHEREAS. 111. addition, the COUNTY aad ORA YSLAKB have previoUBly entered into 
that cedalD • Agreement for l'raasportildan lmprovemm" dated April S, 2005 (the "Central 
Rao.ge Tnmspor1atioD Agremncnii flffecting carta1n developments with ORA YSLAKB that are 
located in 1bc Ccntnl Lue-Coun!)' Area; and 

Wl:IEUAS, consistent witb tho objectives of this -Agmm,.em, the COUNlY ml 
ORA YSLAKB dc8IJ'e to ameDd the Ceotra1 Ratige Thlpspo(Jallon Agreement; and 

WHEREAS. the Pmtles dcsiro to extand participation u, this Agreement to all of the 
VILLAOBS, and to tha1 end the COUNTY will be authorized to entor into codioils to this 
Agreement for purposes of adding Parti~.to this ~~t; and 

WHEREAS, at leut 30 da-/1 (and not mon, thaD 120 days) prior to the approval of this 
Agreement. ORA YSLAKB. LiBBRTYVILLB. MUNI>m.BIN, and any other mnm~es 1llat 
may subscribe to this Agreement havo postm public notice of tbi8 Agreement for at lema 1S 
consecutive days and they have C8l1BCd 2Mrtfce of this Agreement to be pub~ at lout once in 
a paper of general cbwladon within tho Cencral Lake County Ana in accordance wJth 6S ll.CS 
S/11-12-9; 
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NOW. TREl_tEFORE, far Ind In consideration of tbe mlltl!81 covenaDts contained bcnin, 
made pursuant to al.l applicable statutes, local o~ces and authority, the Parties do beraby 
enlet into the followlcg Agreement: 

SECi'lONI 
Wt!WBm(inei 

J. It is mutually agreed. by and among' tho Partio.1 1haa 1ho foregoing p~bles ~ hereby 
incorporated into and made a part of thla Apm~ u though tiJlly • fortb. 

2. It is mutually a~ by and ~ong the Parties dlat the "headJnp" u ~n18inod b, 1his 
Apemcril an, for reference on1y and the aotual wriuea provimons. par&gJ,QJ)lis. an~ words 
of this Agreement sball control. 

SIC110ND 
-Definltfog 

In addition to tenns defined c~hcrc-m this Agreement, 1ho following terms, wtienevef. 
used in this A~ shall have the followil18 meanings uruos, a difrerat meaning fJ required 
by the context: 

I. "Central Lake County Area•: Thal portion of Lake County. Dllnois aenerally depicted in 
Bxhibit A'-hed to end made a part of tbls~~ 

2. "County .Bnglneet": That pencn dnigilmd by the COUNTY a., the County Enp,~. at 

an)' d~$!1eie a.cdng ei lhe du:ection of imcl on behalf of BIJCb desi~ County Bnglnear; 

3. "Developer'': The owner of a Develcpnent, as well an assJsn~, ccmtraot purollase:r,. 
aaent. or othor person having control ovtsr a Devetopn,cmt ind responsibilil)' for &hi= 
Devefopmont. 

4. n0evetopment1': Any residential, commercial. mdustiial, or other project which is hems 
newly constructl:d. ~nstructed; ~loped. stnwturally elm-eel, nsfoam,d, or vnlurged' 
on any lo1, parcel, or tmct in the Ceatnd Lake County Area in comiectipn with ftlCIOiviQI 
Pinal Devel~t Approve) from ~ COUNTY c:I' one of the Vll,LAOBS~ and which 
generates aadltioual lndflo wfdtln the Cama1 Lake County Area. The .Patfes 
acknowledge and agree that the nconstrucdon. Sll'UctUffl1 ~on, relocation. ur 
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enlargemom of a detached sbtglo-family·-re!dd~ce within dle Central Lab ColDlty Arca 
1s not a Development for purposes of this Agreement In addition, with respect to any 
property involving Development in multiple phases or plats, each such phase or ftnal plat 
shall be deemed a separuo Dc,velopment 

s. "PinaJ Dovolopmoot Approval": Por my Dovelopment, tho latter of the sraat of 2'mliog 
Relief. annexation approval, or ftnal plat approval, If none of~ foregoblg apply, the 
is.,uanc;e of tho carlier of a grading permit, a site development permit. a building permit. 
or a c:6rtificat.e of occupancy. 

6. "Fund": The account to be established and maintained by the COUNTY into which imy 
FEES paid plD&UIDt to this-~~t me to be depmlted and from w1wih tho cost of . 
IMPROVEMENTS may be paid or mmburscd. The Fund ahall lnolude six AfflA Sub
Accounts ( as hcretnafter dofinc,cf). 

7, "Hlghway Corridor": Patenon Road aocl tho,e e,dmag or pJamied ~M;~ within 1bo 
Cenlnll Lake County A,ea that are tributary to or otbmwlso comribute substantially to 
vohlcular traffic upon Petfflon Roe.cl or widthi the Central Lake County Ania as deplw,d 
on l!xhibic A. 

8. 11HJghway Improvement Areas": Otte of ,Ix subaroas of tbc Centnll Lake County Arca u 
deplc:Ced on Exhllrit A that are uaed for purposes of this Agreement to allocate the cost tit 
JMPROVEMBNTS and to •Hab the FEBS set fOl1h In this Ap,ement. 

9, "l.onina Rellot": /Uly form of diac,rctionary app10wl autbo~ 1mder a Party's ~ 
regulations. including without limitation rezonings; specifically ~ mning tat 
amendments, variations, conditional or spocial use pemiits, or final planned unit 
development approvals. or any til1a1 subdivision pkt for which aey variances arc 

. ~qu!M. 

SEC'FIO~.m 
Bfgh;troy Improvement-Areal Slld Aaodafed FEES: 

L le is mutually ~ by and ~ong tho Parties hereto tbai 1ho COUNTY, with -the 
collaboration of 1bo VILLAGBS, bm DValuated the ttamo cad ~rtstion etJccts of 
futw-o Dmlopmenti along and upon dte Highway Corridor for purpo~: of ldeutifyibg 
IMPROYBMENTS Chat wlll be required to scn,o tbo additional trafflo !milting tom such 
Developments. The .COUNTY bas also prepared a !IICbedule of FBBS to be assessed upon 
Developments located wiihln any of tho six (6) Highway lmprofflDmlt Areas within tbe 
Cenual Lake Cotml)' Area u deploted on P.xhibit A . 

. s. 
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2. The Parties acbowledgo and agree that eacb of the rbt (6) Highway l~t:Am.9 
have assomated FEES, expressed on a per-acre buis, tba are llltended to otliot tho cost of 
IMPROVEMBNTS necesfltated by tho additional traffie to 6e ~d u a n,sult of 
Devel9PD1ents In the panicular lnghway Improvement Area. ~ methodology for the 
calculation of FEES is described tmder Section IV of 1bls Agreement; the achcdu!o of 
PEES Js at1acbcd bmsto as Bxhiblt Band by thla refetooce made e part of thls Agreemem. 

SECl10NlV 
Cost of IMPROVEMENTSJ Calealatloll of ll'EES; 

Rqpoli!lhffltY for IMPROVEMENT§ 

I. (a) 1n the coutao of fdentifyi.ng tho JMPROVEMBNTS, the COUNTY has developed 
estimated costs relating to such IMPROVBMBNTS. Baaed on 1hose cost estimales. Oio 

• COtn-f!Y has al.10<:ated those C08l3 to tho vuioua Highway lmprovcmeat Amas. and Ihm 
ascartained a per-acre PBS that will gencmtc Sllfticicat rownu.es fD pay 50% of the costs of 
the lMPROYBMENTS, It ls murually agm:d. by and among the Parties hereto tllat a 
DeYotopmcnt in any Highway lmprovcai.e:ot Area will c:reat.o new demand, for 
IMPROVBMBNTS, tho cost ofwhiob will be, in pmt. ofliot by the payment of tho FBBS, 
The PBBS for a partiwlat Dewlopmem ah.all bo ailculatod by muJtiplyint the appropriate 
per a¢rc PEE, as specified in Bxlul>lt B, by tho tD1lll acn:s of the Dcvolopmaot locatecl 
within a particular Highway Impn,wmem An:a. It ii mmually agreed by and among the 
PBJties that tho PEES have bcai computed Oil a June 2007"®llan buis ad abalI be 
adjusted-annually to rafloct projected Increases In both material costs and labor com. The 
adjustment sbalJ be calculated using the Constntction Cost Index (Source: BNR 
CoD51rUcdoo Cost Indox). The COUNTY tna.Y from time-to-time pNSCm tho Parties with 
an updated Exhibit B to iwloct aucb annual cost adjustments. but audl cost aqjustmems 
shall apply lnespelltive of any updated Exlul>lt B, • 

(b) The COUNTY'S l~catioo o~ and estimJited cosfl for, the IMPROVEMENTS 
are set forth in E)difbft B-1, wldch ls attached to and made a pirt oftbis Agreement (the 
•Estimated lmprovemeni Cosm41

). It 11 muaually agreed by and amolJ8 tho Pllltlos that tho 
Bstlmated Improvement Costs haw been computed on a Juno 2007--dollars basla and shall 
bo adjasted annually to reflect ptOjcctcd lncreascs In ~th matcrlal costs and labor costs. 
which annual IMijustmout shall be ea.lculaled using the Construction Cost Index (Solll'OO: 
BNR Comtnactlon Cost Index). The COUNTY may &om time-to-time presen~ 1ha Parties 
with an upda1ed Exhibit B-1 to rt1lect s=b cost adjustmeots. but SUQh cost adJustmsn'3 
shall an,Jy ilre8pec:tive ofmy updacd 13zhlbh B-J. • 

-6· 
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(c) In addidon to tho annual wijmtment In the Estimated Improvement Coats as set. 
fo11b in Sccdon IV,J(b). tho COUNTY may, from ~to-time, ~view the scopo and 
P..stfmated Improvement Costs set forth in Bxhibit B-1. In 1be event that the COUNTY 
determines that the S®pe of tho IMPROVEMENTS or the ~ ~provement Costs 
,eqwre a materiaJ re-ad.iustmont. tho COUNTY may submit a revised Bxldbit B-1. If at 
Jeut 60% of lho Parties approvv Cho mlsed Exhibit 8-1 In writing, 1hen the NYlsed P.icbfbU 
B-1 will supersede the 1ben~l~.b·le .~ ~prq~ent Costs III povfded bt 
Soctioo IV.l(b) of lhia ~t. Whenever this A8rcomDl:ll ~~· ~p,~fBd 
ImprovCUlcnt Costs u set forth in Bxhfbit B-1, suah ret'eiace inoludea adjustmeatB to 
those estimmes u provldod in this pa,agnfPli.(c}. 

2. It 1!1 mU1ual1y ~ by and among the Partiss that. ax.cept u provided In Section V.4 of 
this ,¼i:eemcnt. the COUNTY ls ft:SJ)Omf ble for lhe destgn and construction or the 
IMPROVEMENTS. The scheduling of bo1h tho design ~ and roadway 
conatrucdon for tho IMPRO~ shall be as dbtmmined ln 111.e solo jod8Jlleot of thD 
COUNTY ENGINEER. except 1hat tho COUNTY is requ1md 1o ~ the deslgzi of the 
IMPROVEMENTS withia six months aftor 1116 OCCWJ~. of any '"trigger evd a, aet 
forth ta Exhibit B-1, and theta1b:r commence coDSll'UC1ion of such IMPROVEMENTS" 
soon a., possible (but iD oo event later dwl 24 momha) attar completion of dm!gn 
eogfneerlng $ltd rigbt~f-:Way acquJsftion. In additi~ exoept as provided in Seetion V.4. 
the COUNTY shall prepare all neaessuy surve)'S, dosign plans and specifications, rcc;eive 
bids, award construction contta.ots. furn1sh ·augliiecring lmpectlon d\lriog ~cm. and 
cause the IMPROV6MBNTS to be built. in accx>tdanco with the approyed pl&Da, 
specificatiom, aid c:o~on-con1nets, Said PWISt specifications, and c:oostn'JctiM 
oontmcts u approved· ftota dme-1o-dmo by the COUNTY ENOINEBR sba1J by this. 
reference become a part oflhts Agreanicm u lf fwly sat forth 

3. It is anticipated that FBBS from Oevolopments wftbin a ·¥lF.MIY Improvement Area will 
bo sufficient to pay for S00/4 of tbo allocable share of Ibo cost of lMPROVEMBNTS for 
such Highway Improvement Area. and that dte COUNTY will finanoc the remaining .SO% 
of th~ costs of the rMPROVEMarI'S sololy from lts available trlmportatfoo ftmds. in tho 
event tba1 the COUNTY determines that construction of all or a portion of the 
IMPROVEMENTS auoc~ with a patdcwar Highway ·Improvement Area ia wommted 
prior to the .C0~81lceµlent of all of 1be contemplated Development within such Highway 
Improvement Area and tho J)!l)'JDCDt of all the FBBS u provided b in this ~ . 
9uch prfor construction of tho 'IMPROVEMENTS shall not affect tho obligadoD.9 of 1bo 
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Parties Ubder this Agreemeut to c:olleot (or to causo to bo collected) FHBS from a 
Development In accordance with tho provisions of tbls,Agreement: 

SECl'IONV 
Imposition Jmd ·conp;tion orms.; Cred.Ua; Dlsbunemeo11 

1. Iba Panics &leknowledge and ~ that any now Developm~t within the cmnJ Lake 
Cotmty Area will ge;nenrto traffic within tlie Highway Qmldor mat, wldiout the nflxUing: 
offed of the IMPROVEMENTS. (l) will havo adverso impacts on dtt surro\Dlding 
properti.os and the fadlitics available to serve propc:rti~ within the Ceatnd Leko County 
Area. (Ii) will dja,I nlsh the value of aurrouoding properties, and (lii) will throa1e:n the public 
health, safety, and welfare .• To finimoo =-ucb ofrsr1tiDB IMPROVEMENTS. it is acccssary 
to collect the FEES ~ontempl~ by this Agrcemenl. c.omfstant with the fc,regobig the 
Parties agree aa follows: 

a) The VU.LAOBS lb.at aro Parties to this Agreement, and each of tbam. agree that. 11.1 a 
' . . 

condition of ~on ot any ~rporeted 1emtory located within the Cc:mra1 
Lako Cotmty Area and wlthln. a Highway Improvement Area. suoh VILLAOB shall 
roqujre the execution of an ennexadon agreement. which atmelCBtion agreement abalJ 
Include among its terms the pa)'lbellt of FBBS lni~~ with this A~ 

b) The CO~Y 'agrecs that. u I c:ondmon of any l.oning RcUaf for a DevclopDMlld 
fnvolviag any UIWlCO'IJIOrated tmitory located widun tho Cerdrll Lake CoQDty Alea 
aod wi1blo a Highway lnpovemant Ara. the COUNTY will mim the owacr of 
suob territory to '8l'CC to P8Y tho PEES in accordance with this A3feement. 

c) For any Developnwmt of unincorporati:d tmitO')' ,of Lala: County dud does ~t rcquue 
2.onlng Rolle~ the COUNTY agrees that lt wW not grant any 'WUianccl under the 
ACCESS ORDlNANCB except upon the condiij_on that lhe Dev~ qrees to a-Y 
the PBES ln accoftlance with this~ 

d) For aey Development of property Chat ls locmcl in any of dte Vll.LAOBS as ot the 
date of thls Agreement (or u of the date that the VILLAGE in qumtfon becomes a 
party to this Agreement) and 1hal ls not subject to an .ano.oxation or odlor BgftaDCllt 

ecatonni.ng to the provialoas of Seetion V.l.a or Scotlon VJ of this ~cut, die 
VILLAOB bawlgjurisdiction agrees that It will not grant any l.onlng Rellcf for such 
Devolopmcnt except upon the condition that the Developer agrees to pa)' the F.BBS In 
accordan9e with ch1s ~greeJDont 
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e) In die event that Development of a p!'Op91'ly can occur wltho)lt Z,oning Relief or oc~urs 
withln a VILLAGE tbaa is not a Party. tho Parties agiee that no variances under the 
ACCESS ORDINANCE will be gramed excepl upon the condldon 1h8' the Dcwelopor 
agrees to pay tho FBBS in IU:COrdsnce with this Agreoaient. 

2. The Patty havin3 jurisdiction ovi,r a Dovclopment shall be nispoua1>te fur collectios tho 
FEBS re!atmg to a Dovolopmcmt prior 1D snartill8 Flnal Dev0lopmcnt Approval Upon tho 
ccllecticm of any PBBS, a Puty ahall:transfot the FBBS to the COUNTY for deposit~ tbe 
Fund. Alternatively, any Party having jurisdiction over a DcM,Japmmt may emse FBBS to 
be paid and collected by n,qwring tbat 110 Development shall recoi~ Fiaal Development 
Approval unleas the FBBS haw been paid to the COUNTY 8Dd a receipt of such paymen~ 
from th~ COUNTY is delivered to tbo Party havlna jurisdiction. Any FBFS collected 
dlreetly by the COUNTY pursuant to tbo prooecHng sent=:o shall bo deposited into the 
Fund as hon,inafter provided. 

3. The COUNTY shall establish the Fund at a local bank Of tn11t. Tho Fund ahaD havo 
separate intcrat-bcaring sub-accounts for each of dle Highway Jmp,rovamem A.mu (the 
"Area SUb-Accouob11

). Upon ~pt of my FEES, the COUNIY sba11 depoaft mob FEBS 
IJlto the An,a Sub,.Aocouut re1adng tc tho Highway lmproveine:nt ~ from which tho 
FBBS wm,, collected. Ia,tmst oamed on moneys wfthm any AM Su1>-Accoum ofthe·Fund 
shall be held In, and aball becorqe part of, such Area Sub-Account. Neither the FEES nor 
aoy interest ea.med thoreon within any Arca Sub-Account shall be used eidur (a) for any 
purpose other than to defi-ay the oosts of IMPROVEMENTS for tho lUghway Improvement 
Area associated with such Aftla Su~Account. or (b) lo pay the COUNTY's SO% aharo of 
any IMPROVEMENTS. 

4. Tbo Parties acknowledge and agree that. as part of a Development, cariain of tho 
IMPROVEMENTS (tncluding tho provia.lon of right-of-way relaling to an 
IMPROVEMBNT) may be provided by the D&mloper. In I\ICh r.ua, credits against tbe 
FBBS otherwise due may be granted in.accc,,~ with thia Section. 

a) In lieu ofpayiog FBES or in consideration of a reduction in the~, a Developer may. 
as determined by the County &alneer, either: (1) com1tucl all or a portion of the 
IMPROVEMBNTS ("CONSTRUCTION CREDITS"). (2) dedleite rigbkrf-way 
necessary for the ~011 of tho IMPROVEMENTS r~GHT-OF-WAY 
CREDITSII); or (3) both comtruet all or a portion of tho IMPROVBMBNTS and dedicate 
right..of-way Decessaiy for Ibo comtruct\OD of the IMPROVEMENTS. 

-9-
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b) The dollar value ofbotb CONSTRUCTION CREDITS and RIGHT-OF'WAY CREDITS. 
sball be hued upon 1he E.,timated Improvement Costs, which mdies will be intended to 
reflect tho cost savillp by tbll COUN"N by virtue of such costs being.absorbed u part of 
the Development 

c) To 1he extent all or a portion of an IMPROVEMENT is to bo constr'UQ!ed u part of a 
Dcvolopmeot in excbmlgo tot CONSTRUCOON CRBDITS, said IMPROVBMBNT 
shall be ~ fn acco:rdanco with the established roadway design policies of 1he 
Leko County Division of Tnmsportation. 

d) To the extent that right-of-way for 1be construction of Ill or a portion of the 
IMPROVEMENTS is dedicated III part of a Developmm~ tho Developer wOl bo RlqU1n:d 
to (I) prosent to the COUNTY good and transferable title. to said right-of-way, (ii) aure . 
tllat said _rlght-of-wa1 shall be free and clear of any enoumbrances that would preclude 
use of the righk,f-way for IMPROVEMBNTS, (Ill) prmde a Plat of Dedfcatiou. to the 
COUNTY dmt can bo uaed to trmisfer title to the COUNTY IDd be in a fonmd accir=p1ablo 
to the County Bngblear and the County Recorder's Offico, and ("IV) execute md dellwr 
such other documCllllB as DllY reasonably be reqmrcd to efm:t 1he :pwposes of this 
paragraph. Such tnmsf'er of right-of-way must bo completod before any RIOHT .OF· 
WAY CREDITS shall be m,dited towmds a Dcmlopmem. 

e) To the extent that a Developer illltalls IMPROVBMENTS or dcdiattel rights-of-way ao 
that the value of any CONSTRUCTJON CREDITS and uy RIOHT•OF-WAY CREDITS 
is greau,r ti.11 the FBBS due &om the ~lopman.t, thm the Developer shall bo ontitled 
to reimbursement oaly from the tmOOleted Ana Sub-Accoum of dlO FUDd (mid not from 
any other COUNTY or VILLAOB fimd8), IIDd only to ~ atqit that the value of Che 
CONSTRUCTION CREDITS and RIGHT-OF-WAY CREDm cu:eed the amount:of 
the PEES otherwise due from tho .Developmerat (the "HXCF.SS, CREDITS"). To the 
extenl that such Area Sub-Aocoum lacks sufficlcm mono}'! to refmbuno the value of the 
EXCESS CREDITS at tho dmo of completion of the IMPROVEMENTS or dedication of 
the right~f-way, the COUNI'Y will pay aololy from the applicable Area Sub-Account 
sucb EXCESS CREDITS, or portion thereof, 1o the Developer within 30 daya after such 
moneya become available &om the applicable Area Sub-Account. The priority for 
reimbmsing EXCESS CREDITS to DeYelopm ii-om ftmds aveilable (or dMlt may 
bcc4me available) In 1ho applicable Area Sub-Act:ount shall bo bued on tho first..f.o..time 
of~ oomplodon of IMPROVEMENTS or tho dedication of rigld:t-of-way givlJJg tbo to 
the EXCESS CREDIT. 
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S. It ia mutually agreed by and amoas the Pardes hetcto that the computatiott of PE.BS does not 
include tho COS1B of any n,a.i:(way improvements specifically relating to 1ho access far a 
Development [i.e., tho adcllt!on of tummg lanes. tho addition of tbtoogh-mel lana, 1be 
installation of traffic slgnala, etc., (hcn,lnafter "Devalopmmt Acoes., Improvements")] to or 
ftom any highway u n,quired t,y the ACCESS ORDINANCE, The Dewloper wJl bo 
who1ly responsible for all cost, relating ,o.any sudi Development ACQ899 Improvements (the 
0 Development Access Costs"). No CONSTRUCTION FBB CR.EDITS or RIGHT .OF-WAY 
CREDITS shall boa~ for, nor !hall any amounts from the Fund be aaed to pay. suoh 
Development Acces, Com. 

6. Whenever the COUNTY un~ tho desip amt coll$'Uetioa of IMPROWMBNTS, tb 
COUN1Y ahall be autllorf2ed to draw mooe)'II from 1hc appropriate Atta Sob-Account of die 
Fund to pey for SO% of tho lesser of~ eotual cost of tbo IMPROVBMBNT or the Bsthnated 
Improvement Com as set forth in Exhibit B-J, Tho Parties l'CC4Jgms thlt. in llgbt of tho 
provisions of this Section V.6, the COUNI'Y may pay more than SO% of1he actoal colt of 
the IMPROVBMBNTS, in 1be cvm Iha actual co.,t of the IMPROVBMHNT exceeds tho 
ostlmatod Improvement Costa. 

7. In the ovent that money, r=ain {a uy Arca Sul>-Acc:ount of tho Fund aftm tho 
IMPROVEMENTS for the rclevaut IDghway lmprovemmu Area haw been campleti=d and 
all EXCESS CREDlTS have boen paid, such money, ahall bo used first to reimburse tbo 
COUNTY for such amounts i1 contributed in e:ia:ea of 50% of tbD coit of 1be 
IMPROVEMENTS assocla!ed with such ffi8hway Jmprovmieut Area. Ally JDOS)'8 

remabtlng In an Ala Sub,,AoeoUDt aft= the COUNTY Is BO mD;1bursed shall be used for the 
long-term capital toplacement costs and nuuor moJateuanco activities relating to the 
JMPROVBMEm'S in Che appn,prme Highway lmprovement Alea. 

SECTION VJ. 
Amendment 1D the Central Rega Tramportatfon Agaemmt 

1. The Parties acknowledgo and aaree dm tile tenns and provisions of ddJ Sec:dnn l\ave it0 

applicabi.llty to any of the Parties•· the COUNTY and ORA YSLAKB. 

2. The COUNTY and ORA YSLAKB aatte dl81 Che tmm of dais Agreement me lulftlby 
Incorporated Into and made a part of that ~ "Agn,emmtt Par Tnmsportatfon 
lmprovemen1S l3et-.Yeen the Village of Grayslake and the County of Lake." dated April S, 
2005 (the ~central Ranae Transportation Agreement"). 

3. The COUNTY and ORA YSLAJCE agree to ama Sections 2.A tbtou&h 2,C of the CCD1tll 

- t t -
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Range Transportation Agreement, so that said Sootions·2.A through l.C of the Centnl Range 
T~rtmfon Agreement abaJJ hereafter be and read as foUows: • 

Seclfon 2. County Roadway Improvements 

A. ynjage Ob!tgatfona. The VIiiage agrees to auume full financial 
reaponslb!lity (except aa prcwlded In Subsection 2,B and 2.C of thla Agreement}, 
and without reimbursement from the County for any a81CC1ated coete, for the 
dealgn and oanatNction (lnclUdlng lhe acqutaltlan1 without COit to the County, of 
any NJqulred rfghtMlf..way or easemenla.by negotiation or eminent domain. In the 
name.of either 1ha County for the County highways, the State of llHno~ for State 
roadways, arid the Village-for Village stmets} ct the folkMing Improvement& lo 
County and Stme roadWaye: • 

1. Improvements to the Alleghany Road/lllinol$ Route 120 lntenlectfon, as 
generally depleted on ttle Jntanedfon Plan, end as '"'" specifJcafly 
deplated on Exhibit 8 attached to this ~ent (the •A11eghar,y/Rt. 120 
lmproyement"); 

2. Improvements to the Peter&on Road/Alleghany Road lntal'ledion1 as 
generatly depleted on Iha t~n Plan, and aa more apecfflcally 
depicted an Exhibit C attached to this AGrNment (the 
-Pete~n/Alleghany lmpn,wment"); and 

3, lmprovementa to the Peflenon Roadlllfinola Route 83 lnteraec:tlon as 
generaOy depicted an the ln1ersadlon ~ran, and ai, mora specfflcally 
depleted on E>chfbtt C-1 attad\ed to lhls Ag,nment (lhe -Petereon/RL 83 
lmprovetnJtnt'), wftlth imJ)ftlvamenll ahall be daalgned and construc1ed 
after auct, time aa at leut two movement& at the Intersection ere 
operating below a level of service "O" pweuant to the etand..-ds of the 
llllnoll Department of Tratwpartlltlon ("tOOT'). 

a. Dea!gn and Construction Obllgs1Jo09. untea otheJW(ae mutually 
agreed by tho parties, the VIiiage ~ (0 underiak8 and complete the design, 
construction, and lnat&llatian of1he Alleghany/Rt. 120 rm~ not later than 
31 December 2007; .00 the Pe~J\?AlleeMAY lm~enwaot later_ 4AM M 
OeGeR-lher 2G08i aNt Eil} tl'8 'Pet8f6oAt'Rt. 83 h11ptwefMRI •»ittun 24 ~&FdM 
after Ute paltlee "1YtYflll¥ ~ ~ Pemr:eeAIRt, 83 lmp,wememu cw 
RJqYlfw 9a68EI lfl)Gh tA9 etsRdardB 88t feftn IA SeedeR 2.A3 of thl& AQl86m8m-of 
31 beoomher ~98, whlet:Mwor le later. A111ush eeadllRee 1han ~ ~bfeGt to aA)' 
ferce majelA IM>Al6, llle ,paities agree ffiat; IA Ulo .weAI ef delay&-a~ 
the acqu!afflM of Ftg>nGfAN&y c,r other AeGeGBSJY p,:aperty IRtliseoter=-1118 
GGGU'4~ p8fffllta hm other 1owmmeRtat-ageF1Gles, or e#ler matteF& 
.Rot wtU!IA the )Alfage!e. F8al8Aahle ~I, ~o ~AO c::emp&etleA dateHMJI 
~ adjlJGtlRaAt&j ~~ 8fffy' 88 RU .. Glt/ atf9M ~ the pltftiee boaed-M 
their UNd faith' Rf"A~ ·et Ute ~R.888 eum,~Ag elfllh de•• IR 
GeMeGtion •MffR·Cha deu(gff, w~ GREil lRstellatfeR ef tM Alleghany/R\ 129 . 
lmprewme_ntB, lie ~M;ew,Jlegha~ ~meRts, e,id tho PeleNenlR\ 03 
IAlflrovemems E6811estNe~ lf:le ·r~,, tm,'8Wll'l°"-'8') lit 8G98Akvlee 
wMA .all wqul_remell"3 ei.raw-en~~FIRg ·psa611881; -~~ Celfflty ahaY 

• -12-
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F8868nably G085M)Fat9 •,'Jfth the Vilfoge 800 6hell Ml wtreaHnably wilhheldi 
delD'JI er ceAditleR ai:iy. ~ !AfwmatiOA, appRWal, er ether autRR'JtieA 
Aeeded er ij8sftil to IA8 lJU.lage IA order kullaw IR8 VU!age t8t 

4.---0btahHill enema~ ef•J,;q. IIG8M88; aAd ether~ AOhtu 
(flee-of eR6U;RbFaAees er aUler l'eGIRGtlana) that mv n9GElll&aJY er 
GG·A\1eniont te ·oo~ 1Rdall1 ep&Rlte, and malAtaJA ~ IAtlAe61teA 
IJl'pAl'elR&N&, IAIIYdiAg tile fApaF&tfeA uf appr.opbf& ~ 
8gAl81MRts,· ~ mlei.lBM deoomeAIB, SYeh ~ ,tght&-ehali 
IAGIYEle tMee Rghta A8G8668F)" ta eeablloh &Ad malRtalR Offr ~lfed 
et~ 11JatDr maaagement fae!Jltiee GGMla4ant "4th the ultl""'8 
Jm~vemoRt GGRtemplated fer QR¥ ~ CcluA\;' lllg~~i pRMd~, 
MWOWF, ~at aush ~ shall N se~d IA GOR~QA wffll ~o >Jllage!& 
~tepmeRIB edjaGeAt &a ~d ca, .. mty h~ 
~1,1lded fw4Rar Uml;-feF-SAY peltioR of 1Re IFltele8GlieA-lmpAMWROR8 
UMG"91<eA, 1M Village shall ee ·,equJAMI ta obtalR the ftp~ 
easeMeAt&.~F etMr pRlpe~ IRtaiaata BO ffi&y be ABG8BOBfY for-41U61:1 
po,tian of the I~ lmpMJe~nt •"~and JffeapeGlwe '1f 
UJe otatw of dewlo,fR8At appF&WIB fer Ufe ~ ~ tD ~ 
1Atef88GU8R lmprweflKlfft&, • • 

2. 

3, 

S&G\IFQ all peAR!te, apl)RJ\'818, and 3ytheR!atiOM-tha1-may be M98811BJY 
OF ep,ropFfate te ~Gt, IAstall; &Ali epe~IMGtJOR 
~meRt&. In ~RRe& of thla 8YD&estioA;-tha'Vtllage ehaD pf8PaRI 
~6 aAd _plw 68 ~ be ,uqulred .18 G&GUM 6YehiJ8ffflltB; 86)~1&, 
ora~ef&llenuiand 

. . 
PerfGFRHYGh .~er a8'Mtle& ea .the .paFtfe&.-ma~ agR1e ,wp&R1hat 1H 
Aet8888i)' er een,.•eRleAt in eennedGA 'i.lMI 1'8 dae1&n1 ~ 
.1A8tal • l111MactleA lmJ)RMJmeRts, 

6esh ele"'9f\t ef lie lmsiae'f'ea lmpFUV8men\a maU be d~Jgned end 
68A6WBt9.Et ~ 8000RklA68 ~ ·118 appllsalJle,alandame, e~OMw and 
f)l&A8 ef tha. hlgt-lWay aYIMRl'f .. iMRg (Yrisdld:i.eA &\18F the ~ to· be 
l,npreyed, Te the eaAt that federal fund!Ag la ebtalnad IA SGMeGIIGA vlltti ~ 
elemem sf the 1meA!edl111. IRtpFW~moRtu,aJI applklahle fadeFal, umtu, and 
68W~ &laMal'de lhaJI N aatisflN IA aGGGRWJGa •.•AUi tl'8 t8R'A6 uf 8U~ Amdlng. 
~8 parties -aCicAM"'8dg9 QM llf'8& Mi ~afstem--witn 118 foAJgemg, ~ 
~ Engln~er ., ,evlew Olld apJJ")Ye eU doefpe, ~» w~ laAd 
GGWJG:,l~Ree doeumem&1 and elher ~ data RtlatlA{t--tu ,Atsf:6eden 
hRf)t0-\!8fR8Al8 on CGURly ~ IA aGGGPdaAG8 • 08Mf81y apJJUGable 
CeumiJ,6faMOFGS &Ad peUGles, 

(ii) pn;,yrdQ payment·gf S2.0Qp,poo 1n lfJP cow,ty nqt w,, tbfq 1 Ngyamb@r 
20oa tar tb• coat 91 denJuu 10d seutrnctJPo 9' thp M@'1PPCAU1sb1DY 
lmmpvement; • nd CPD pmyld• ppyment gt H 000.000 tp Cb@ Cpunty ngl 
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Jatsr .lflnn 3Q dYQ8 wo ,fa, the popt pt ·llmilgn ,and corurttumtag er #tft 
&Jpmon(Rt; q np'RY@m@m • 1tt111 ·,npgbany(Rt; ;129 1111p,pvemeritpj.- b 
PgtemoulAUaqhppv·1mprpWHIMHllf,-PDd thg • PgtgfflP'lfRte Q3 rmpgamimbt 
nm b1mJnnftpr ae'WX,•v •QlfPPPd tp ee ttto,,"lntonrgt:t1o1rtmemQfflat•f:(l, 

-lo adfi'ftlqn v,g m,r;tmr egr:n ·IJet' up· tg il 'Ph'· Pi one acrp of gdCffllgna1 
.rlqt;w,f-way f ROW), JPf:fiSnd qut11Jdg eOb@ Centml Rpnqa Am, Boundary, 

c::.~=~i1s.=,:;::iu::avaa:1 m. Jha wnage shpllpayJ9 tbt gpunty. wtt111n mtrw •HJ • ot Ute mcelpt 
pf gn :1nva1cq {ml tha county, •ru,· hpp ·,um;. • bundmd P@'.'F@fll (100%) 
gf -ttig ■ctu1J mm· to ncguhp· up 1A I tmtn1·:of ·w eddfflpPftl a;ra · pf ROW. 
neqd;d fQr bf hPravnmont w., lntMilectfen, • • 

·Piidhqr. Che ytilpgo @P'!P! to ·obtain ·ail eaifllnn"'7 rfpb:1Hd:¥my, UC@'W!!, 
end pth,r:prpparty J1phtp lfrna·crf anc;umbripc:n 'or otfieim.tri@em> M 
ate DDCOUflXY an;pnypqtenttn oemtrvet, 111t1trdL ppanptp. anct ,,,.,min • 
Jntaructtcn lrtleefpmpptjl, • 1neJvfflns ·thf, pmpamUon et :PPPaiQlfntn 
aurvm; @PJP@fflgnta. 1nd.qthat ·mffr<@nt daeumgm.,such P«PP¢< ·l'fcltp 
nbatnncluda lljqpQ right1HPMPW!Y tp Mtabtlftb•@Dd IMhJtDIQ·PDY ggu)r:ml 
atg@ mt mangement,. ·ta@u . ·cpnplptant @ tbf .u1t1n1atn 
J.inprpyornent eogtrifrnillltpd ·fpr ·BOY @ffiH;t9d County hlghwpy;· PJPYlded, 
lpqwayqf, thst·IF! J1ghtft phau·oo ff'?1md In coonndfpn wfth h YDWo 
gpiPY@l er dftY9'ppm&nfB adliE@gt to ·IVFb· aff$ted Cpunty hifihwJIY$ 
pJi'ttldpd 1Ydh@r M 'WW' ODY· ppdlpri 'of thp lntp,pc&n lmprgyemailtil 
undprmkan, thg Vllllqe ahan • bo. nqulrad m • obtnln t11Q · • 1fahffl:9f:wny, 
@aRflQfl'P» ·er pther -pippattv mtoram u may @ nMftMP,y fpr Wb 
g;r11°0 p1 the hitwyettini •rnp,pvgmagt oe1unc1em,pn @M 1mn,pec;t1ya qr· 
Iba •tam qt dOyalopme,t ■pprpvnla IPr tt arapartfee adJacont to .g 
lntpruc;tlon lmprpvemantn, 

JPc ;onnqctfqn wttt,: any aequtattton. ot IJP'I/' unw Ship Wtnr i:p, #!t 
Vlthigo -and Jb0 cotmty flP'" ¥ 1"n Pi?rflM ,tmn-rneko W gfrpdl ·tp 
mJalmty the ;limpuJtfflen· mtp tor @PY ·;yob BQW. Ib@ Mrtlffl turther 

. IPmrM lftllg ROW:em,tp mood·mpm than 120% of tlMi Ntlli,abijl ROW 
cm11 w·•·1g em@-a-f of',r;,t·qirtitln'•eentnti 4!P eemw • 
Jqriapqrt,Pgn -lmpgwemont Jwmrnmentat ,Aqmamon,: Um "Gt& 
IArn!PPJPYon ·IGD n ·-edJip;t \iU"'MIDt 1P lb@ IMP! 9' ·1m. GbP 
ra1nspatt1Uon 1GA. lhfi ertlM gban ppntpc ·tp •·•· npprpprtata 
·im.luct:1pnp· 1n ftip fqfa1 RQW m ·hgobplqpd, ebadas·et qpptp tpr euch BOW, 
pr @Ysb- othor: •PPMFbffl ttaipt pm rnutus11v aceeptJjbra 'P· eon,nru thft 
pv1mn eow'c;om... • 

C. Attemaftw Fundlng :Soul'C@9. The Vllle:ge rese,ws the rtght to 8:89k funds 
froin ~rtfas othof than the County to pay for~~ and lnstalfatlon· or 
tho Intersection lmprovamema To the-extent that the County Is awarded any 
grunts from any soun,e (other then the County or a ·County-f8!ated .funding 
eou~) for the ~ -rass .pwpoae. of u~~~g any of the l,areedlori 
Improvements, or portions thnof, euch grante lhall be appl}ed to ~~:the 

-14-
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VIiiage's obllgatlon to finance the oonetruatlon ind lnltatlatlon of the lnteniectlon 
lmpmye'!lenta. Ii, te cwentthat a Gff'rtUs ~ed ~ -the County far any portion 
of ~ I~ ,lmpro\'8menl8, the Village 8hall nevertheleU: (1) f8IMIR 
f88f)GA&lble for .the design, eA91ReeRffl), &Ad GORBRGilDA et euGf:I lntemeGUeR 
~ be fmancialty responsible for any local •matchlnsf fimda for 
such grant: and (31) ~ ·and execute any agreement or other 
dOCU!J1_entat1o11 that ~ :be neC8889!Y rn connectfon wfth securing or 
admfnlsterlng such.grant.. To u.,e exbtnt 1hat the County notffles the Vlllage of Its 
intanfto pumue a g~ for any poi'Uon of the lnterseetfon Improvement& and the 
VIiiage ·concurs with ~uch effort In. writing, the Village lifulD cooperate wtth and 
assist the Co~nty In eecuring auch grant. whleh cooperation shall Include the 
payment or retmbureement of reasonabkt expenses that the County Incurs In 
preparing any grant appliClftfon. 

4. Except aa expn,ssly provided in this Section. tho COUNTY and GRA YSLAJCB acknowledge 
and agrte that the terms of tbD Central Range, TrampoIIDdon Agn,emant a., originally 
appro~ed remain In fU11 force ,md ~ 

SECl'IONVD. 
Additional Pudet 

The Pazties ape that it is desirable 1o 'ii.ave the Villages of Hain~1Je, Round Lake 
Park. and Round Lab, or any of the fongoln& includod as Pardee to this Aai=naot. To that 
end. ORA YSLAXB, LIBBRTYVILLB, and MUNDBLBIN agree dw. ht the event that lhe 

COUNTY obtains the approval of any of tho Villages of H.afnesville, Round Lake Park. or 
Round ~ to ~ teims of Ws ~ and secures such Vtllagc's sf~ to the Codicil 
attached hm,to as Exhibit C and by this amrenoo made a part of this Ap'eemcnt, Cbeo upon auoh 
execution of tho. Codicll. that Village will ho.deemed a Plrty to this Agreement u If it 'WCll'O a 
Party from the oubcst. and ao ftntltef eppmwls tmm the other Parties abal1 be NqUind. 

SICI'IONVID. 
General Proybfom 

1. Payments due to the COUNTY by any or the Parties hereto, in accordance with the 
provisions of this A~ abaU be made in a lump sum for the t\JJI amount due prior to 
Issuance of a.oy lcceM permit und« t.bc ACCBSS ORDlNANCB ot wi1hil1 thirty (30) days 
after any Fhlal DeveJopmmt Appmva1 (fa tho event that the proposed Development does 
not~ access 1o a County Highway). 

2. ~s ~ shall not be constna,d, in ,my, manner or fonn, to limit 1ho power or 
authority of' tho COUNTY or the COUNTY BNGINEBR to ,maintain, ~ improve, 

. ts. 
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manago,: ooMtruot, 1'CCODS1nlet, n,pair, widoo ot oxpad COUNTY Highways " best 
determined, M provided by Jaw. 

3. Nothing contained in tbia .~entis intmldcd or &ball bo comlnlCd u in ay mmmer or 
form creating or ostabUsbmg a Telatlonshlp of co-pattners amonpt any of tho Pmties 
hereto. or as appointing any of lhc Parties as an agcmt of the COUNTY or any other Party, 
The Parties and oach of them ts and shall ~ . independent of tho COUNTY and eaoh 
othor wi1h rospegt to all services performed under this Apment. 

4. Fach party w1lfflUda and ·reprosems IO 1ho other parties and agrees that (I) tb1s Ag:reemcn, 
(or tho Codicil, u 1ho cuo may bo) ha, been executed by duly &Dthorizixhgems or offiocn 
of such Party and that all such qanbl and officers bsve oxccutcd 1he same .In occordance 
with the lawful sudlority ~ in them. punuam to all applicable and suhstmltrve 
requimn~~ (2) this A~ Is blndJna and valid and will be speaffical.ly~entmceable 
qalnst each of tho Pardee to the extent penniUed by law; and (3) thiJ Agreement doea not 
vfolate any presently exlstiag applicabJo order, writ. injunction. or decree of any court or 
gowmment department, commlsslon, boaro, bweau. agency, ot'~ applicable 
to any of the Parties. 

5. It la mutually aped,by and amoq the Parties berdo that thi, _Agreement sbal1 htt deemed 
to take effect on Octobor 15, 2009, pR>Vided the duly authorbed aaents of tho· Parties 
hereto duly execute Ibis ~ by afflxiq tbelr ~ prior to Occcber 1s. 2009. 
In tho ovent the date tbat Ille last tuthorized .a;ents of tile Parties bmto atlix their 
signaSurct to this A~ is ,:ubsequent to Ootober 15, 2009, the effedi~ dale of thla 

.. ~t shall ~ bo 1he ffm clay of the monih which follows tbc date cbat tbe wt 
iudio1izbd agent or the •Parties hereto affixes their signatDre. For any of the VIl.LAGES • 
that becomes a Party u a rosult of the execution of a Codicil pursuant to Soction VIl, this 
Agreement will be effective whh respect to that VlLLAGB u of the execution date of such 
Codici1 .. 

6. It is m\ltually us,eed· by and beiwee:n tho-Panfos hm'dD thal all notices, requests. and other 
communications made UDd« thla Agl'.eemeilt'sb.all bo mado in wriQi and aball bo sent by 
wa"'J of standard U.S. Postal Sa-rice mail delivety as follows: 

fft.o tho COUNTY: 
CoWlty Engineer 
Lue Coumy Division of Tnmsportadon 

.. 1~. 
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600 W. Winchester Rd. 
Lfbortyvllle, IL 60048 
(or most C\ll'l'01lt address) 

130323 

If to 1he VD.LAGE OF ORA YSLAKE: 
Mayor 
Villqe of Grayslake 
10 SAJeymour Ave. 
Gtayslake, ~ 60030 
( or most current ~l 

,If to the VILLAGE OP LlBE.RTYVILLB: 
Mayor 
Villago of LibartyvUle 
118W.C.ook8t. 
Libertyville, lL 60048 
(ormostcammt ~) 

If LO lho VILLAGB OF MUNDEi.BiN: 
Ml)'Or 
Village of Mundelem 
440 B. Hawley St. 
Mundelein. D. 60060 
(ot most C\D'l'CDl ei:idressl 

7. ·nus Agteemetit.ahall be enfon:cal,le ID any court of competentjurfsdiodon by any of the 
Parties hereto by any;tq,p_roprlste .aation at law or in equity, Including my a.ctfon CD saouro 
the peifb~co of the ~~ons, pn,~. cov~ agreemeotJ mid obligations 
colltainedbcrein. 

8, Tho Parties agree that: . 
a. if swt ta brought with respect to die Dew:lopmont of land thal is ~'J?O~ u 

of the effeedvo da&e of tlua ~cot. than 1he COUNTY and the VILLAO£ 
wlthln whoae bQunda:ries lho OeveloplDCDt is to ocoar aha1J mumally.panlolpue In 
the defense of any such action ud equally sbaro the coltB of def¢nse of any such 
action; 

• 17 • 
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o. if l1llt Is tirwgbt with ~ to the Dovolopmmt of lad &hat is llDiDCOJ"pOl'IU,Cl 
as of the date that tblD alleged cause of sdon arile$, th.on Cho COUNTY sbaU ho 
respons:11,lc fur tho defemo of my ,udi aodca, lncludlilg all cc,sta of defenso of 
any such aodon. 

To the~ that a suk is brought ,c,cldn8 to recover monoya paid to the Plllld, to the 
e:mmt peputtted by Jaw any Judam=t ~ iepayment of wdl aMJa0)'3 sbail bo paid 
from tb.o Area Sul>-Accouat dmt had Otigina]ly ieoeived the money, In question. To tho 
extent thal an don Involves multiple .C0'121lts, such mulUal dmmse wilt Gtlmd ~Y to 
those couma dinotly oballmigiag thla Apemem. 

9. Tho pmvislons: of th1J ~ an, ~lo, Jf ay provision, paregnp. sdaa. 
subdhlskm, elauao, phrase, or word of thia Agreemem fa tbr ay n,uoo bold CD be ~mnry 
to law, or comrmy to ~ rule or ~on having the fim:e and e&et of law, such 
decision &hall not affect the l'ffllSh,lb~ portions of dlfl Agieemem. 

10. This-~i 11~ all Olal agreements ad acgo~ODS amcmpt the Pmdes henuJ 
Nlatmg to the Sllbjec:t mattllr bm,o(. All'/ prior formal ~ amo• or botwclll my 
of the Pardee homo shall nmain In full force 11114 effilct except u modified by Cbi8 
Agrceu,.ent; 

11. AzJy altcntions, amendment,, deletions, or wamn of my proviaion of 1bla Agreement· 
ahall ~ \lllld only wh.ea ericpressi:d iD writma and duly~-by all oftbo Pad!III haeto. 

12. 1b19 ~-shall bo bfnding upon and 1mR to 1bc 'bcmdt of tu Pa&,..._, dm 
8U0CeSSOtS, IDCI uriggs, 

13. This ~ , may be execurm in ~pie ldaliical comitmparts. and all of said 
couoicq,mts ~ indi~y and taka together, consdtum dua Aglfflnent 

14. ne Pm1ia sball -1,llsh and maintain-ai an tim.os dudna 1bo term of eu ~ 
potmai!eilt boob and l9C01dl ro1atfaa to the mat1mB IOl bth in dJia Agreement Bach 
Part)' abal1 bavo the rlgbt 10 mspcct and copy sadl ftlCOl'dl of die Olbcl' dmins ammal 
buslaess hours, and elm Parties hffllby waiw all aopyiag and ntlated cosll. IA addition. ta 
COUNTY qn,es 1hat, aa pert of i1a otdbmy and cutamary mmal audk piOC08II. ~ 
9Chedules for each Area S~AccoUllt act1iDg fol1b ':~ received encl expenditures 
made aba1I be included. 

-11-
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• l 5. Tbh•:~ent, and aoy Codlcile ta au, -~m,t, sholl bo ewtied by tbo CJ«t of sll 
qftbePii'f:ies.and rocorded In the Office of1hc Like Comity~. Bvmy rec:ordadon.· 
of a Codicil shall be 'deemed a swff,trmaiion. a:nd _n>-approv81 of 1ldl :~ell,t. 'Ibis 
Aprmart lha1I rmiain In full farce andotfectfor a twmty (20) yoarpmiod. ml th~ 
shall be~, mu,wed for ~t twmty (20) year pcdocb.-umU all Fla ae 
coUect,d and all lMPJlO~ are compl~ as·~Jated in tbla Agreement. If 
811)' pravtafon of this A(pemnem'.would Qtberwise be un1awful or wld fbr \'fotadon of (a) 
the Nlo againstpapetoiti• or SOJm JID&)ogous lltatuttn)' provlalcm. (b) the Iulo restriatfog 
iestudias ott allamitiqn. ar (o) 811'/ other stidwlfY or comin.oll• law flll• ~ : 1imo 
llm1ts. 1ben INCb ~~&mm. riibtl. fflltlfcdons, ~enis; or ~11 llhall comiiwe 
only until 21 yean after if= cbdi of tbo last mvivor of du, 1JDW Uvia8 lawfW ~ 
of any now livlog CNnCat or fomlar Premdcm;t of OIO lhdtcd s~. or tho duration of .am 
llaMary Umi~on (but only to the ment ~ smtutpry limltatlon is the only bull cm 
wbioh suoh provision is 1Wibo$.:ed); . 
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\%LAGE OF GRA YSUKE 

By:~ Mayor 

Date: a2tt alr 

VILLAGE or MUNDELEIN 

·er- ~~ 
~ 

Date: . \l lo" / lid °I 

RECO~ED POK 'JlZN 

~~&,{3,,4 
~. Buoblnr, P.B. 
Director of Trampomdicm/ County Fllgineer 
LakcCounty 
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EXHIBJTB 

ScheduJe of.FEES· 

lligltw.ay Cost per Acre• 
Corridor 

1 $3600 
2 $2190 
3 $6920 
4 $7500 
s $8120 . . 
6 $3630 

• Costs per acre have been calculau,d using J~e 2007 estlmaled constructi011 dolllll'I. 
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• 

ElldbUB-1 

Schedule ortMPROVEMENTS, E.ttlmated Costs. and-Trigger Eveets 

IMPROVEMENT Eatlm1tecl ROW Total 'l'riggerEvntror 
b)'Ana~d De,lp& EBttmated IMPROVEMENT Daignof 
Hl&bway Con1tl'llotlon Coltlpe.r cod u.J}'ROVEMEN'f2 
Corridor or Cost per mile~ 
H!pw11, mile1 

' 
Extemlon 

.. 
Area t $2,612,SOO n/a Sl,385,417 Averaae-Daily Tmfflc 
Peterson east of JL exceeds 16.000 vehJclos3 
60 
Anc2 $2,61~00 Dia $1,097,250 PBBS and CREDITS 
FmnontCentar paid/audbutecUo the 

FundlD tbe 11Db1mt of 
5~ of the To111 
~ Jmpro'l'QmClll 
Costs 

Areal $2,612,500 n/a $1,332,275 FEBS and CRBDITS 
Alleghany south of pald/onl'ibuted to tho 
Petenon F\Dld in the amount of 

SO% of the Total 
-Hstimated hnprovoinent 
Costs 

Area3 S,,225,000 $127,200 $7,444,206 Awrqe Dally 'fraflic· 
Petenon east of D., exceeds t~.000 vehio)c,3 
60tolL83 
Ana3 S,,22S,000 $827,200 S3.S70,198 Avemge Daily Traffic 
Alleghany north of exceed9161000 vehlcl~ 
Petenon 
A-rea4 $2,612.SOO $3,106,400 $6,509,454 PEES and CRBDITS 
Winchester east of plfd/attribu1ed to the 
Alleghany Pund in the amount of 

SO% of the Total 
Bmmaled Improvement 
Costs 

Area4 14612,500 $3,106,400 $4,112.654 FB&, ml CREDITS 
Wmchester west of: pddlattnDltted to1bt 
Alleghany Funrl in 1bo am.OUDl of 

50% ofdle Total 
Bstimatocl Improvement 
Costs 

-2-
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Area-4 $2.612,500 S3,106,400 $4,122,654 FEM and CR,BDITS 
AJleghany south of paid/attributed to the 
Wlnohestet Fund In the amcum of 

sew. of1he Total 
e.sdma1ea Improvement 
Costs 

Areas $2,612,500 n/a $940,SOO FEES aad CREDITS 
Midlothian north paid/atlriburr.d to the 
of Petmon Fund in die am01mt of 

SO% oftbe Total 
P.stmwod Improvement 
Com 

Ara5 $5,225,000 $827.200 $6,778,464 Design curmitly in 
Petmon IL 83 to props 
JL45 
Area6 $5,225,000 $827,200 S8,71Stl68 A~ Dally TTaffic· 
Alleghany south of ~ 16,000 vebiol~ 
Rt 120 

1 Roadway Impromnonts Costs have been calowated using tho June 2007 &timated Unit Com 
a.od Standards from the publlsh(:d Lab County DtvWOJ1 of Tmnspomd,loa.2001-2012 Proposed 
Highwgy Improvement Progmn, Section 71 mm COSTS-Roadways. 

1 The trlggeni for design oftbo UDJXOVCJDentl that arc based OD collection of FEBS (M opposed 
to traffic counts) shall be met when tbm an, sufficient~ on band tn tho ~ Area 
Sub-Account to fimrl 50% of a particular IMPROVEMBNT to be paid &om such Area Sul>
Account. The COUNTY n:aerves the right ~ de1ermJ.nc tho order that IMPROVEMENTS 
within a Highway Improvement Arca shall bo undertaken. For purposes of calculating 1be 
moneys available in an Area Sub-Account for en IMP.ROVEMHNT, both the mnount or FEES 
paid inµ, such Area Sub-AccoWlt of tho Fund and the value of CONSTllUCTION CREDITS and 
RJGHT-OF-WAY CREDITS rolatingto tho IMPROvm.tFNl' in qumion shall beconsidexed. 

J lo the evont that an Ama So~Accoutrt has sufficient funds aVllilablQ (aa calculated in 
accordance with Note 2 above) to umfenala: the construction of an IMPR.OVEMBNT ymoso 
trigger ia based on a traffic count that has not y« been e.c:hmed, du, COUNTY aball c:nmaK'®ft 
design or such IMPROYBMBNT ootwitbstanding tho fact that the traffic-count trigger bas not 
beeo met Constructio.n. bowe,ver, shall not be n,qufred to comm~ wtil 1bo ~ of (I) 
satisfaction of the tra.fllo oouot trigger as dctennined by the County Pngioeer,.or (tJ) 24 montb.1 
foUowiag completion of design coginocrmg and right-of-way acquisition. 
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EXHDUTC 

Ad~ltlon-1,Parties Codicil 

THIS INSTRU].fflNT IS A C0DICil. to thai certain "C.cb118.l Lake CoW1ly Ania 
Transporta~oJ'! Improvement In~ovemmeo~ Agreement~ (the "I0A •) ind Is emerod Imo by 
and .betwecrn .---..,,.....--,------,-- (tho "Vlllago") aJld the COUNTY OF LAKB 
(the "Co~ty") pursiliud to Scctl~ VIl of tho I0A. 

The Village hereby ac.knowl~ and agrees that it~: (a) taken all of tho ~m-al 
steps described in tho IOA required bofure cousidering tho approval of tho IOA; (b) approved 
this Codleil by the duly au~ri2ed action ·of its corporaio authorities, (c) pursuam to !l'IICb 
approvaJ olectod to ~J)t all of tho terms and cond.hiom oftbo lOA and to bo bound thereby; 
and (d) authorized Its President and Clerk to cxecut,e this Codicil on behalf of the Village. 

The County, pursuaat to its ·authorit)' unda Section vn of th8 I0A. hereby accepts· tile· 
Village's approval of"the Codtcll -~y causing the Codidl to be excc;wd by the County Board 
~ and ·cowty Clerk .. 

The C~~ty and tbe Vllbge agree .to~ their.~tiv,,-.alerks to cmtify. a trm, und 
comet copy of this Codicil and~ record it In tho office of die Lab County ltec:order. 

IN WITNESS. WHEIU!0F. die duly ILllhorlzcd pffl0111 on bemlf of Che Vl1lage and the 
Counly llave signed this Co<Uofl a., foUowa: 

ATrEST: 

Village Clerk 

A1TESTr 

County Clerk 
.Lake County 

VJLLAGI! 01' _____ _ 

By: 
Presidcnl 

Date:-----------

COUNTY OF LAXE 

By: 
Chair 
LaG County Board 

Date: ___ ....__ ______ _ 
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Lake County llllnols 

Certffled Copy 

rwaofutSon: 094114 

~ rl80IUtlan ~ Iha -.::uBon ofihe Cent'8I Lake Cml'q Area TrrnpcdaUon 
lmprowment lms,gowmmentar ~ snorv the VIilage, et.Graysfalce, l.lJertyvGJs and 
Mmcfelefl, ft Lalc:a Count/, whfchaddr881188 tf11 ~portionof1\J~ ~~ 
munly Jong-term hJvhwlrt ~In• 1t1t>-eraa. lhlln8801utb1 mo an8flds fhe 
8ldoting County/Gnlyll8b, Centnlf Renge Tran!po,tllUon AQreamonl to make ftl8 Ccunly Die 
lead agencyv.4th $4 m!llon lrt fun~ tom th& Wage tor the~••~• 
Petareon Road/AJleghan)I Rold and Petanton Aoecllll "'8 83. 

RESOl.unaN 

. WHERE'A&, the~ "G~ Uleftf,1lle, Md Mundeleln Ind uda cwnty (1\8 
•GoYemmentw Un/bl') 118W Jurtadldlcn8I reeponafblfty Mt pcr1ionl oflhe1m11!Dry 

~ dewb:d• 1he Clnlral Lalc8 Cclull1Y Al-: and 

WHER2A8, the Govwnmen1al Vnft8 reco;rt!te that the QUdbl of Illa n the pubic 
hedl; arety, and W'flltal\l t:Alhe Cerni Lalce county Arel 8"I dependMt upon ensuing 
lhat ~facJBUel end~ raadwayl ndeillgnedGnddewlop,,d ln • ~that 
mn et'trolenttf f#MJ1 tho a~ ~lnlfflo 11'11h9 arm; end 

WHeJEAS,• adcitional ~ty In the CennJ I.Ila County Ara dwelopa, f'9 
GfMrrlna1tlrl llnb~lladlllfJIN1tllthylftttwreeldenflwlal benetltb)' 
ermurtng Omt adequafa ~ and \V1oult ffltll.Nl6i lmpn,YOmBnt, are PftMdod eo 
that trafflo In the Centnlf lab~ Alea ca1 be~ n efflcfM!t/ tmit8l)Ol18d upg,, 
end through..,.~; and 

WHEReAB. tt.Gowmmeuial Unftl ha\116Wbd8d 1ho !nlfflc dl!Nnda 1hat 
antldpa1:8d ~ developnentwll haw upon Pemrlcf1 Rll9f ~Hl(JlrM,y flo, and 
Uloee~orpClnnedrmdnyswtltlfnthec."1'11._.Q:utlyAnll~arwtrt,utnry 
ID« otherwfle ~~'1 Yehldlr lrllflc upon Pehnon RB or'Mthll\ tt,e 
~ Lala County Anle; and 

WHEREAI, In n,epon .. to such aiit!.~ Muru dM'lq,mant, the GcMnvnenta! 
unn. haW Identified roodWay Im~ pajectl ~the •tl1f1l'Ovemenls') M 
wf!I t,o raqUf;ect upon~._, .. ., meet the.demanda afJnerues8d tnrfflo ganenrtsd 
&am l8td antrclpn,d,Mur& devoloJS,nent. lncludfng rtght-ok,iay eaqulalllona ~ to 

..-a-o, ... ,..., 

Doc Number: 8547544 Page 27 of 29 

SUBMITTED - 25728797 - Robert O'Donnell - 12/26/2023 1 :51 PM 
---~.,;;.;..._;,.:,;;.:.:.:.::..:::..:::::~~~~~-- ·- - - -

A58 

C 1212 



130323 

aonatruat the lms,rowmenta; Md 

WHEREAS. COit edt,11188 hive lDG been~ raaatlns, ID tl\8 lmprovemehtl 
~ tho OOlt ot rlgfrkt.-,y eoqutsltlonaJ; and 

WHl!.REAI, In~ to provide ■ means far~ payn-er,11 to «NW lhe e8fsn8'ted 
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~ NM Tronf4)01fetJon lfff)IO'MDfJIII u,lsrgovemmontal Agroetr,enf' (tha 
"~t')jar,d 

WHEREAS, puwauantt, SectkJn 10 ol Mlde VII dthe lllnc:As Cons8bJtiml of 1970 and 
1he llln>ll 1~ COoponldDr, Jvl.811.CQ 22C/1, el-,q. (lhe •eoo,,e,atJon 
Act'), the GcMlfnmantal Unffl ffll)'oontradot~ 88'!01iD~ 11""1~ or 
~ anr power orfumltkm, In 1111 msnnor ntitprohlbled by Jaw« onrnanm; and 

W>EREAS. plftWlnt tDttll Cooperdon NA m,cf 806 ILCB fi.101 et,.,,. 99 ILCS 
!W11-1S. M If-, .. Md 8e IL.CB 6111•12◄ II liq., the Gwamartal lA-111:1 NM Cllhottty 

ID enw~."8 Agrmrmn l,!ld tD ri>rce1tletarnl ttMnof; end 

WHEREAS, at llallt 30 da)'I (,nd net more 1timt 120 di>'I) prb b tie «PP"M!I dltm 
Agreement. lfle Vl1lg88 dGrayalak8, tJbe,tr.._ and Muncle6eln hsw pcJltad s,mlO ndfce 
of 6119 Ape,netrt far at least 16 00l\leC1ltMJ days and 1fl8'/ hBw caUNd noUco of lf'lla 
Ar,reemn ID be pu!ilahed at fe8lt once In a paperptgenetal ~ ~rt lhe cenb'8I 
Lek8 Ccu,tJ AIN Cn 80C0l'dance wlh 88 ll.C8 5111-12-8; md 

WMERl!A&, L.- COlmty endb\lilage ofGr8)'91alcDlwre~enllled-lhllt 
0011a1n 11Ag1981neftt farl'hwportotlon lrnprowrmentl" da2ed A1XU 6, 2005 
(fho •Gnzy&rsm QJntta/ RBt,gis 7hv!~ ~ affilcHng certain dlMJtopmenm 
with Orayslalca that ere located lnthl 0entzw! la 0aumy Ar.; and 

WWEREAS,•conefS1entWllt11be obJ8C1tY91 cl Iha llld.GJaylSalc&Centnll ~ 
T~ A;reement. I.alee~ andOnryalabtdeelreCDanend1'881ldG,ays181ca 
Cen1rll Rm\ge Tnanepatalloil ~,t by h:it\lllcn aftt,e aid 1111a'd'nente ~ Ille 
C8ntnlS I.aka ~ Area T111ntJ)O(idoi, ~ ln181goYemmerital Aal"mment (t .. 
the Agreemt,mJ:..., 

WHEREAI, 118 ~ Vnlfl deltre-, pnMd9 gthe parUc:fJlelkm In lhl . 
I.Ql'Oi:ltM ID lvae ott. lAIJagee In thl Cadral lm County ,V,,,,. (Round l.a/(9, /bind 
t.ake An end H~) and tD lhlltMld, lJdclt Count,YICI bl authc,tzed m 8'111t lnlD 
codtcll ID ttle ,Aereement tor purpol8t cf adclng f/fff d lad pa,1kll tD tt.Ag,eement ~ 
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WHeRf.A8. lhe~lltl forth tt,e lfghllll, ~ end ~lfgatlOne of the 
GoYemmental U1b; and 

WHEREAS, ~ofthf,~ nutbeda1zad by ~utlon dthe 
CountyBoflrd, 

· NOw, T1fl!R.E!FOA.e, Bl! rr RESOLVEb,. by 1hia County Bomd itf· Lake County, - lllfnole, 

that the Chair or,the ~~Bild the ~rk·o; •~be and.~ n hOfttby 
8Ufhotfmd and·dfmafad.tD 8XICl.lt8 the attached ~r~nent;1n !he.form eubatantfa!ly . 
CDMllhedhnln. • 

- rr FUR'fflER RESOLVED, hlUhe CGurity Enp,aerWII ll'lln8mlt. In...,,_, lhe 
ftnal ~ruemantto btl ~dad by ltleamfl'oftheCou'q 9-'d~h 0cuitr Cliln. 

DATED at Wetlcsgan. l.ak9 Ccluny, IBlnde. on 911110lh da/ Gf,NoYamller, A.O., 2009 

.... ~ ..... 

Novambar 19, 2009 

Oate~ed 
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ANNEXATION AND DEVELOPMENT AGREEMENT 

I. INTRODUCTION 

This Annexation and Development Agreement ("Agreement'') is made as of the~ day of 
S§p'T"Ei.Me.p:g. • 2018, by and between among the Village of Mundelein ("Village" ), and 
HABDAB, LLC ("Owner"). The Village and the Owner are collectively referred to herein as the 
"Parties." 

ti. RECITALS 

WITNESS ETH: 

WHEREAS, the Owner holds fee simple title to certain property that Owner wishes to develop • 
within the Village that property consisting of 6.6 acres, commonly known as 19908 West 
Winchester Road, assigned PIN 10-12-300-038 which is legally described in Exhibit A attached 
hereto and made a part hereof ("Subject Property''). 

WHEREAS, it ls the desire of the Parties to annex the Subject Property to the Village and zone and 
develop the Subject Property In accordance with the terms of this Agreement and In accordance 
with the ordinances of the Village; and 

WHEREAS, Village and Owner have or will perform and execute all acts required by law to 
effectuate such annexation and zoning and development of the Subject Property; and 

WHEREAS, the Subject Property is situated In the unincorporated area of Lake County and is 
contiguous to the Incorporated territory of the Village; and 

WHEREAS, the corporate authorities of the Village have duly fixed the time for a public hearing 
on this Agreement and pursuant to legal notice have held such hearings thereon all as required 
by the provisions of the Illinois Statutes Including Division 13 of the Illinois Municipal Code (65 
ILCS 5/11-13-1, et seq.) and the Village authority as a home rule unit of local government; and 

WHEREAS, In reliance upon the current development of the Subject Property, Owner and the 
Village have executed all petitions and other documents and timely served all notices that are 
necessary to accomplish the annexation of the Subject Property to the VIiiage; and 

WHEREAS, In accordance with the powers granted to the VIiiage by the provisions of the Illinois 
Compiled Statutes, 65 ILCS 5/11-15.1-1 through 5/11-15.1-5, Inclusive relating to annexation 
agreements, the Parties hereto wish to enter Into a binding agreement with respect to the 
annexation of the Subject Property to the Village and to provide for various other matters related 
directly or Indirectly to the annexation of the Subject Property as authorized by the provisions of 
said statutes; and 

A63 

SUBMITTED - 25728797 - Robert O'Donnell - 12/26/2023 1 :51 PM 
C 1217 



130323 

WHEREAS, pursuant to due notice and publication In the manner provided by law, the 
appropriate zoning authorities of the Village have held such public hearing and have taken all 
further action required by the provision of Illinois Compiled Statutes, 65 ILCS 5/11-15.1-3 and the 
ordinances of the Village relating to the procedure for the authorization, approval and execution 
of this Agreement by the Village. 

NOW, THEREFORE, in consideration of the mutual covenants, agreements and conditions.herein 
contained, and by authority of and In accordance with the aforesaid statutes of the State of 
Illinois, the Parties hereto agree as follows: 

Ill. ANNEXATION 

A. Owner has filed with the Clerk of the Village a duly executed petition pursuant to and in 
accordance with ttie provisions of 65 ILCS 5/7-1-8 of the llllnois Compiled Statutes, to 
annex the Subject Property to the Village subject to the approval of this Agreement. It Is 
expressly understood that this Agreement, In its entirety, together with the aforesaid 
Petition for Annexation, shall be null, void and of no force and effect unless the Subject 
Property is zoned and classified as provided herein. 

8. The Owner has filed with the VIiiage Clerk a Plat of Annexation which contains an accurate 
map of the Subject Property. 

IV. ZONING AND PLATTING 

A. Pursuant to Section 20.24.240 of the Village's Zoning Ordinance, contemporaneously with 
annexation, the Subject Property will automatically be classified In the R-1 Single family 
Residential Zoning District. 

B. Further, the VIiiage agrees that the Subject Property shall be developed In substantial 
compliance with the plans and documents submitted to the Village by Owner and listed 
as follows: 

1. Engineering documents from Eriksson Engineering Associates, Ltd., consisting of 
sheet COOO (Title Sheet dated 06/11/2018 with a latest revision date of 8/10/2018); COOl 
(General Notes dated 6/11/2018); ClOO (Site Utility Plan dated 6/11/2018); C200 (Grading 
and Paving Plan dated 6/11/2018); C300 (Soil Erosion and Sediment Control Plan dated 
6/11/2018); and C400 (Site Work Details dated 6/11/2018) (coflectlvely, the "Engineering 
Plans"); and 

2. Landscape plan prepared by Eriksson Engineering Associates, Ltd., dated 
06/11/2018; consisting of 1 page. 

2 
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C. The parties agree that: 

1. The Owner may cause to be constructed a berm in accordance with the 
Engineering Plans subject to the construction of such berm only occurring on weekdays 
from 7:00 a.m. to 7:00 p.m. Upon request by the Owner, in the sole discretion of the 
Village, the VIiiage may allow, in writing from the Building Director, the hours of such 
construction to be extended a maximum of 2 hours and for a specified period of time. If 
such berm Is undertaken, it shall be completed no later than September 1, 2019. Time is 
of the essence. 

2. The Owner shall a) sweep Winchester Road from time to time as well as those 
times reasonably requested by the Village to eliminate dirt and/or debris tracked onto 
Winchester Road from the Subject Property and b) set aside a specific area on the Subject 
Property for the removal of mud from trucks exiting the Subject Property prior to their 
proceeding onto public right of way. 

3. The Owner shall utilize an inspection and ticketing system as part of the 
acceptance of solls on the Subject Property. 

4. The Owner shall cause the soil fill area on the Subject Property, as shown on the 
Engi neerlng Pia ns, to result In a soil bearing capacity of 3,000 psf. The berm on the Subject 
Property, shall be compacted by the Owner to 85% proctor density no later than 
September 1, 2019. The parties agree that a typical cross section of the completed fill on 
the Subject Property shall conform to page C-400 In the Engineering Plans. The Owner has 
obtained a General National Pollutant Discharge Elimination System (NPOES) Permit for 
the proposed activities on the Subject Property. The approved soil erosion and sediment 
control plan created pursuant to the requirements of the WOO must fulfill the plan 
requirements in the NPDES permit. 

5. In addition, each operation of any truck bringing soil to the Subject Property shall 
legibly execute a clean fill agreement In the form attached hereto as Exhibit B and the 
Owner shall cause each truck to be tested by a petroleum sniffer to check soil loads for 
petroleum contamination. The Owner shall provide all such records to the Village upon 
the Village's request. 

6. All vehicles entering and exiting the Subject Property must do so to and from the 
west on Winchester Road in accordance with the driving route set forth in Engineering 
Plans. The Owner shall cause a sign, to be approved by the VIiiage, to be Installed on the 
Subject Property providing that vehicles may only enter and depart from the Subject 
Property to and from the west. 

7. The only construction that may occur on the Subject Property shall be In 
accordance with the Engineering Plans and only aft er approval by the Village with the 
exception of modifications to the house which may be done In accordance with the rules 
and regulations of the VIiiage. 
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8. The Village agrees that the house on the Subject Property Is a permitted structure 
and the use of the house as a single-family dwelling unit is a permitted use within the R· 
l Zoning District In which the Subject Property is classified. The Village further agrees that 
the barns on the Subject Property are legal nonconforming structures and the use of the 
barns for storage Is a legal nonconforming use under the Village's Zoning Ordinance and 
that barns may continue to be utilized for storage. The Village agrees that the Owner may 
make routine repairs and maintenance of the barns, without expanding same, subject to 
compliance with generally appllcable VIiiage ordinance. The Village also agrees that the 
installation of the berm on the Subject Property In accordance with the Engineering Plans 
is permitted within the R-1 Zoning District. 

9. The Owner shall comply with the design plan for grading set forth In Engineering 
Plans to eliminate the tracking of soll or other debris onto public rights of way. 

10. The Owner shall obtain from the lake County Division of Transportation such 
approval of access unto Winchester Road if such approval is required under the applicable 
Lake County ordinance. 

11. All Improvements set forth In the Engineering Plans shall be completed no later 
than September 1, 2019. Time Is of the essence. 

12. All landscaping set forth In the landscaping Plan shall be completed no later than 
September 1, 2019. Time Is of the essence. 

13. The Owner shall remove mud from trucks before they exit the Subject Property to 
mitigate the tracking of mud onto public roads. The Owner shall cause all operation on 
the Subject Property to conform and adhere to the dust control measures. 

V. INITIAL CONSTRUCTION 

A. Upon payment of the fees listed in subparagraphs C of Section VI. and issuance of a Village 
of Mundelein Building Permit, mass grading, excavation, storm water retention and 
detention related to the construction of improvements may proceed at Owner's sole risk 
In accordance with subparagraph 8 of paragraph C of Section IV, ZONING AND PLATTING, 
and paragraph B of Section XIII, INSURANCE, provided that the final erosion control plan 
has been approved by the Village Engineer, the detailed improvement plans and 
specifications have been submitted to the Village Engineer and the Village Engineer has 
given approval to the portion of the plans relating to grading and all erosion and siltation 
control measures shown on the plans or required by the VIiiage Engineer are In place. 

8. Construction may proceed upon payment of all fees outlined in subparagraphs C in 

Section VI, after all local, state and federal permits have been Issued and after the Village 
approval of all the final plan submittals and the fulfillment of all other requirements set 
forth In this Agreement. 
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C. To the extent streams, floodplain or wetlands exist on the site, no grading shall be 
undertaken until the required local, state and federal permits, if needed, have been filed 
and approved with the Village Engineer and approved by all appropriate agencies and all 
wetland mitigation fees have been paid. 

VI. IMPACT FEES, DONATIONS ANO OTHER FEES 

A. VIiiage Impact Fees: The Owner shall pay ;ill of the following impact fees (thP. "Impact 
Fees") upon the earliest of any of the following "redevelopment events" occurring: 

1. All or a portion of the Subject Property Is rezoned by the Village from the R-l 
Zoning District to another zoning district within the Vlllage; or 

2. A special use permit or a final planned unit development is approved for all or any 
portion of the Subject Property; or 

3. All or any portion of the Subject Property is the subject of a final plat of subdivision 
approved by the Village; or 

4. All or any portion of the Subject Property is utilized in a materially different 
manner than the Subject Property is being used as approved In this Agreement. 

The Impact Fees for the Subject Property as of the date of this Agreement are as follows 
and are based on the existing uses of the Subject Property; however, upon any 
"redevelopment event" as defined In subparagraph A of Article VI, IMPACT FEES, 
DONATIONS AND OTHER FEES, Owner shall pay all impact fees in accordance with the 
rates and fees established by Village ordinance at the time of said "redevelopment 
event" and shall be based upon the proposed use of the Subject Property: 

Fee Per Acre (6.6) Amount 
Annexation $4,110 $20,550 
Capital Development $2,835 $14,175 
Sewer Add & Exp $4,500 ¾" meter $4,500 
Water Add & Exp $500 ¾" meter $500 
Transportation $4,385 $21,925 
Storm water $2,525 $12,625 
Tree Replacement TBO TBD 
Downtown Fee $1,000 $5,000 
TOTAL $79,275 
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The Impact Fees shall be paid In addition to all other fees payable hereunder and all other 
fees which are customarily and generally appllcable throughout the Village (including, but 
not limited to, building permit fees, occupancy permit fees, sewer and water connection 
fees, building plan review and inspection fees, engineering plan review and Inspection 
fees, and other consultant's fees) as established from time to time by the Village. 

B. In addition, the Owner agrees to use its best efforts to enter into a mutually acceptable 
annexation agreement with the Village within 12 months after the date of this Agreement 
for the annexation of the ''Twenty-Acre Properties" (Twenty-Acre Properties), which 
parcels currently bear the property Index numbers of 10-15-401-007 and 10-15-401-008 
and are depicted in Exhibit C hereto. In the event that such annexation agreement is not 
entered into within such twelve month period by and between the Owner (or the owner 
of record of the Twenty-Acre Properties) and the Village, the Owner shall pay the Village 
its consultant fees Incurred relative to the annexation of the Subject Property to the 
Village. In no event shall said fees exceed an amount of $10,000. 

C. Fire Protection Fee: Owner shall reimburse the Village in the amount of $2,327.99 which 
represents the amount due from the Village to the Grayslake Fire Protection District for 
the fire protection property taxes on the Subject Property as provided In Public Act 91-
0307. Said amount represents the five years of taxes as anticipated under said Act and 
shall be paid by the Owner within 30 days of the effective date of this Agreement. 

D. School, Park and Library Donations: No school, park or library donations shall be required 
to be paid by the Owner unless the Subject Property is re-zoned for some form of 
residential use, at which time school, park and library impact fees may be required 
pursuant to VIiiage ordinances. 

E. Engineering and Other Consultants' Fees/litigation Expense: Subject to subparagraph B 
of this Section VI, Owner agrees to reimburse the Village for all engineering, legal and 
other consultant fees in accordance with the provisions o.f Village Ordinance No. 06-07-
63. 

F. The Owner and its successors and assigns shall be obligated.to pay all water and sanitary 
sewer system connection fees in accordance with the VIiiage ordinances in effect at the 
time they connect to the Village's water and sanitary sewer system pursuant to Section 
VII. of this Agreement. Upon payment of same by the Owner or its successors or assigns, 
physical connections shall be allowed. 

G. No Other Fees or Donations: Except as otherwise provided herein, Owner shall not be 
required by the Village to pay any fees or to donate any land or money or make any other 
contributions to the VIiiage or any other governmental agency. 
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VII. SITE IMPROVEMENTS 

A. Should the Subject Property undergo a "redevelopment event" as defined in 
subparagraph A of Article VI, IMPACT FEES, DONATIONS AND OTHER FEES, the following 
site Improvement requirements, in accordance with Title 19 SUBDIVISIONS of the 
Mundelein, Illinois Municipal Code, shall apply. 

1. On-Site Public Improvements: Owner shall be responsible for the construction and 
Installation of those public improvements and utilities consisting of storm sewers, 
sanitary sewers, water mains, streets and appurtenant structures as are needed to 
adequately service the Subject Property and to have facilities available for the use of 
adjacent properties In accordance with applicable Village ordinances and requirements. 

2. Roadways, Right-of-Way and Pavement Width: Owner shall construct all streets 
and other public Improvements in accordance with applicable VIiiage ordinances and the 
Engineering Plans. 

3. Subsurface Utilities: All new utilities to be installed In conjunction with 
development of the Subject Property, both offsite and onsite, to Include storm sewers, 
water mains, electric, gas, telephone, and cable television shall be Installed underground. 

4. Off-Site Public Improvements: Owner shall be responsible for the construction and 
installation of those public improvements and utilities consisting of storm sewers, water 
mains, wastewater sewers, streets and appurtenant structures described on the plans, 
approved by the VIiiage, to adequately service the Subject Property. 

B. Water and Sewer Connections: Village agrees to defer the requirement that the Subject 
Property be connected to the VIiiage's water and sewer system untll the earliest of the 
following events to occur: a) at the time the Subject Property undergoes a 
"redevelopment event" as defined In subparagraph A of Article VI, IMPACT FEES, 
DONATIONS ANO OTHER FEES orb) a change in the use of the Subject Property, provided 
that the Installation of the berm on the Subject Property shall not be considered a change 
of use. 

1. Wastewater Treatment: In accordance with Title 19 SUBDIVISIONS of the 
Mundelein, Illinois Munlcipal Code and subparagraph B of Article VII, SITE 
IMPROVEMENTS, upon completion of the site facllitles as contemplated under the terms 
of this Agreement and after payment of all necessary tap on fees and subject to 

restrictions that may apply generally to all developers within the VIiiage on a "first come, 
first served basis" with all other property within the Village or hereafter annexed to the 
Village and subject to llllnois Environmental Protection Agency permits, the Village will 
allow the Owner to apply for sanitary sewer permits to serve the proposed development 
on the Subject Property. 
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2. Water Supply: In accordance with Title 19 SUBDIVISIONS of the Mundeleln, llllnois 
Munlclpal Code and subparagraph B of Article VII, SITE IMPROVEMENTS, the VIiiage has a 
fully functional potable water supply system to serve the proposed development of the 
Subject Property, subject to restrictions that may apply generally to all developers within 
the Village, on a "first come, first served basis" with all other property within the Village 
or hereafter annexed to the Village. 

C. Easements and Access: The Village shall, upon the request of Owner, grant to utility 
companies providing utilities to any portion of the Subject Property, such construction 
easements ;ind utility easements over, under, across or through property owned or 
controlled by the VIiiage as are necessary or appropriate for the development of the 
Subject Property In accordance with the provisions of this Agreement, the development 
plan or any approved plans. The Village reserves the right to review and approve the type 
and other possible options relating to above grade utility equipment for ma lntenance and 
aesthetic purposes. Owner agrees to cooperate with the Village to reasonably see that 
the most aesthetic equipment offered by the utility companies is used. Owner agrees to 
grant to the VIiiage easements on the Subject Property required from time to time for 
utility purposes, includlng access and maintenance thereof, at locations mutually 
satisfactory to the Village and Owner. 

D. Off Site Streets and Construction Traffic: Owner shall be responsible for the repair of any 
damage to any Village street or road resulting from Owner's development and 
construction activities on, the Subject Property. 

VIII. BUILDING ANO OCCUPANCY PERMITS 

A. Building Permits: The Village shall Issue building permits for which Owner, tenant of the 
building, or any other party who has the right to apply for building permits ("Building 
Permit Applicant") applies within a reasonable time after all final plans, including final 
engineering, are approved, signed and recorded. If an application is disapproved, the 
VIiiage shall provide Building Permit Applicant with a statement in writing specifying the 
reasons for denial of the application, including a specification of the requirements of law 
which the applicatlon and supporting documents fail to meet. Such statement may consist 
in whole or In part of legible and understandable notations on building plans. The Village 
shall thereafter issue such building permits upon Building Permit Applicant's compliance 
with those requirements of law specified by the Village so long as the application and 
supporting documents comply with all other requirements of the Village. 

B. Occupancy Permits: The VIiiage shall issue certificates of occupancy for any building 
constructed on the Subject Property within a reasonable time following Its receipt of the 
last of the documents or information required to support such application. If an 
appllcatlon is disapproved, the Village shall provide Owner, tenant of the building or any 
other party who has the right to apply for certificate of occupancy ("Certificate 
Applicant") with a statement in writing specifying the reasons for denial of applications, 
including specification of the requirements of law which the application and supporting 
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documents fall to meet. The Village shall issue such certificates of occupancy upon 
Certificate Applicant's compliance with those requirements of law specified by the 
VIiiage. The VIiiage agrees that certificates of occupancy are not required for the buildings 
that currently are located on the Subject Property. 

C. Rental Registration: In accordance with Chapter 16.44 of the Mundelein, Illinois Municipal 
Code, rental registration Is required for all rental housing units on the Subject Property. 
The Owner agrees that a certificate of registration is required for the rental housing unit 
that currently Is located on the Subject Property and shall comply with those 
requirements of law specified by the Village. 

IX. VILLAGE ORDINANCES 

Complfance: Except as otherwise provided herein, Owner shall be subject to and comply with all 
of the provisions of the Village's Zoning Ordinance, the Sto,mwater Control Ordinance, the 2015 
International Building Code, as amended by the Village, the 2014 National Electric Code, as 
amended by the Village, the 2014 State of Illinois Plumbing Code, as amended by the Village, the 
2015 International Fire Prevention Code, as amended by the Village, the Stormwater Control 
Ordinance and all other applicable ordinances, codes, rules and regulations In effect from time 
to time, including, without limitatlon the payment of all fees, charges, expenses, and costs 
provided for therein. Also, to the extent applicable, Owner shall comply with the requirements 
of all other governmental agencies. 

X. STORMWATER MANAGEMENT 

Owner shall provide stormwater detention/retention for the development of the Subject 
Property in compliance with: (i) the Lake County Stormwater Management Commission criteria 
and Village Ordinance No. 94-8-35 (Stormwater Watershed Development Ordinance), as 
amended; and (II) any applicable requirements of the U.S. Army Corps of Engineers and the Illinois 
Department of Water Resources. In conjunction with its submission to the Village of final 
engineering plans, Owner shall submit to the Village Engineer an analysis of the Development's 
Impact on stormwater drainage on downstream properties. Also, to the extent applicable, 
Owner shall comply with the requirements of all other governmental agencies. 

XI. GENERAL PROVISIONS 

A. Time of Essence/Cooperation of Parties: Time is of the essence of this Agreement and of 
each and every provision hereof. The Parties shall cooperate with one another on an 
ongoing basis and make every reasonable effort (including, with respect to the VIiiage, 
the calling of special meetings, the holding of additional public hearings and the adoption 
of ordinances) to further the Implementation of the provisions of this Agreement and the 
intentions of the Parties as reflected by the p rovlslons of this Agreement. Specifically, but 
without limitation, In connection with Owner's performance of its obligations under this 
Agreement, the Village agrees to execute such applications and documents as may be 
necessary to obtain approvals and authorizations from other governmental or 
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administrative agencies and to cooperate otherwise to the extent necessary to assure 
Owner's performance of those obligations. 

B, Conflict with Ordinances: If any pertinent existing resolutions or ordinances, or 
interpretations thereof, of the Village are inconsistent or in conflict with any provision 
hereof, then the provisions of this Agreement and the ordinances passed pursuant hereto 
shall constitute lawful and binding amendments to, and shall supersede the terms of said 
Inconsistent ordinances or resolutions, or interpretations thereof, as they may relate to 
the Subject Property. 

C. Term: This Agreement shall be binding upon and inure to the benefit of the Parties, the 
successors to the Owner, and any successor municipal authorities of the Village and 
successor municipalities, for a period of twenty (20) years commencing with the Effective 
Date of this Agreement and for whatever additional period of time agreed to by the 
Parties In writing. In the event the zoning of the Subject Property or the execution and 
delivery of this Agreement is challenged either directly or Indirectly in any court 
proceeding which shall delay construction on the Subject Property, the period of time 
during which such litigation Is pending, to the extent permitted by law, shall not be 
Included in calculating such twenty (20) year term. 

D. Assignability: This Agreement shall run with the land and, as such, shall be binding upon 
subsequent owners of the Subject Property, or any portion thereof; provided, however, 
that Owner shall not assign its rights or delegate its duties hereunder and such rights shall 
not inure to subsequent owners of the Subject Property, unless the Village provides its 
prior written express consent of the proposed assignee of such rights which consent shall 
not be unreasonably withheld. If the Owner desires the Village approve an assignment it 
shall make such request to the Village in writing, which request shall identify the proposed 
assignee, and the Owner shall provide the Village with all information reasonably 
requested by the Village with respect to the proposed assignee's qualifications. 

E. Notices: Al I notices or other writings which any party Is required to, or may wish to, serve 
upon any other party in connection with this Agreement shall be In writing and shall be 
delivered personally or sent by certified or registered mail, return receipt requested, 
postage prepaid, to the following addresses or faxes to the Parties at the following 
facsimile numbers: 

If to VILLAGE: Village Administrator 

- 25728797 - Robert O'Donnell - 12/26/2023 1 :51 PM 

VIiiage of Mundelein 
300 Plaza Circle 
Mundelein, Illinois 60060 
FAX: 1847) 949-0143 
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If to OWNER·: · 

With a copy to: 
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Charles Marino, Esq. 
100 e. Monroe Street 
Suite 902 
Chicago, lllinols 60603 
FAX: (312) 236-1065 

HABDAB, LLC 
21402 W. Route 60 
Mundelein, ll 60060 
FAX: ____ _ 

Gerald P. Callaghan 
28045 N. Ashley Circle, Suite 101 
Libertyville, ll 60048 
FAX: 847-367-2758 

Any party may change its address or facsimile for the service of notice by giving written 
notice of such change to the other party, in the manner specified below. All notices shall 
be deemed effective as of the date of receipt, in the case of personal delivery; two days 
after deposit in the U.S. mail, in the case of notice set by certified or registered mall; and 
as of the date of transmission, if delivered by fax (provided the transmitting machine 
provides a record confirmation of the day and time of transmission). 

F. Severability: If any provision of this Agreement Is held Invalid, such provision shall be 
deemed to be removed therefrom and the invalldity thereof shall not affect any of the 
other provisions contained herein. 

G. Remedies: Any party to this Agreement may, either in law ~r equity, by suit, action, 
mandamus, or other proceedings, enforce or compel performance of this Agreement. No 
action taken by any party hereto pursuant to the provisions of this Section or pursuant to 
the provisions of any other Section of this Agreement shall be deemed to constitute an 
election of remedies, and all remedies set forth in this Agreement shall be cumulative and 
non-exclusive or otherwise available to any party at law or In equity. 

H. Breach of Agreement: In the event of a material breach of this Agreement, the Parties 
agree that the party alleged to be in breach shall have thirty 130) days' notice of said 
breach to correct the same prior to the non-breaching party's seeking any remedy 
provided for herein I provided, however, that said thirty (30) day period shall be extended 
If the defaulting party has initiated the cure of said default and is diligently proceeding to 
cure the same). 

I. Attorney's Fees: In the event that either party brings or defends against litigation relating 
to the Interpretation or enforcement of this Agreement and prevails, the prevailing party 
shall be reimbursed by the losing party Its attorney's fees and costs Incurred in connection 
with such litigation as well as Its attorney's fees and costs associated with any appeal. 
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If the Village prevails In an action to collect money due under the terms of this Agreement, 
the Village shall be reimbursed for the costs of collecting the amount awarded, Including 
any attorney's fees. 

J. No Punitive Damages: Notwithstanding the foregoing, under no circumstances shall any 
of the Parties be liable to the other Parties for any consequential or punitive damages as 
a result of a default by any party under this Agreement. 

K. No Waiver: The failure of any of the Parties to insist upon the strict and prompt 
performance of the terms, covenants, agreements, and conditions herein contained, or 
any of them, Imposed upon any other party, shall not be construed as a waiver or 
relinquishment of any party's right thereafter to enforce any such term, covenant, 
agreement, or condition, but the same shall continue in full force and effect. 

L. Captions: Throughout this Agreement, the singular shall Include the plural and the 
masculine gender shall include the feminine and neuter, and vice versa, unless the context 
otherwise requires. Section numbers and caption headings are purely descriptive and 
shall be disregarded In construing this Agreement. 

M . Integration/Exhibits: This Agreement constitutes the entire agreement and 
understanding of the Parties relative to the subject matter hereof superseding all prior 
agreements, understandings and negotiations (all of which are expressly merged herein). 
All exhibits to this Agreement are incorporated herein by this reference thereto. 

N. Effective Date. The "Effective Date" of this Agreement shall be the date of Its exe_cution 
by the Village. 

O. Amendments: The VIiiage and Owner, and its successors-In-interest may, by mutual 
consent, change, amplify or otherwise agree to terms and conditions other than those set 
forth In this Agreement by the adoption of an ordinance by the Village amending the 
terms of this Agreement and the acceptance of same by Owner, or its successors-In 
interest, subject to the provisions of the Illinois Compiled Statutes, 65 ILCS 5/11-15.1-1. 
Any modification to the zoning or development of the Subject Property which may be 
hereinafter sought by the Owner, It successors and assigns, shall not be considered an 
amendment to this original Annexation Agreement or any amendment thereto. 

XII. INDEMNIFICATION ANO ASSUMPTION OF All RISKS BY OWNER 

A. The Village shall not at any time be llable for Injury or property damage occurring to any 
person or property from any cause whatsoever arising out of the construction, activities 
or any other use of any portion of the Subject Property by the Owner, its affiliates, 
employees, agents, contractors, tenants or Invitees. 

B. The Owner hereby agrees to indemnify and hold harmless the Village from and against 
any claim asserted or llability Imposed upon the Village for bodily injury or property 
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damage to anv person or property arising out of the operation or use of the Subject 
Property by the Owner, Its affiliates, employees, invitees, tenants or contractors. 

XIII. INSURANCE 

A. The Owner shall procure and maintain for the duration of this Agreement Insurance 
against claims for injuries to persons or damages to property which may arise from or In 
connection with the Owner's, Its affiliates', agents', employees', Invitees', tenants' or 
contractors' operation and/or use of the Subject Property. The cost of such insurance 
shall be borne by the Owner. Coverai;e shall includP., but shall not be limited to the 
following: 

1. Commercial General Liability Coverage; 

2. Workers' Compensation Insurance as required by state statute and Employers 
Llablllty Insurance; 

3. Owner shall maintain limits of: 

a) Commercial General Llability: $3,000,000.00 per occurrence for bodily 
injury (including death) and property damage and $3,000,000 general aggregate 
including personal and advertising injury. 

b) Workers' Compensation and Employers Liability: Workers Compensation 
limits as required by state statute and Employers Liabllltv limits of $1,000,000.00 
each accident and $1,000,000.00 disease each employee, $1,000,000 disease
policy limlt. 

c) Commercial Automobile liability insurance covering all owned, hired, and 
non-owned vehicles In use by Owner on or about the Subject Property with 
limits of One Million Dollars ($1,000,000.00) combined single limit for each 
accident for bodily injury and property damage. 

d) All policies other than those for Worker's Compensation and Employer's 
liablllty shall be written on an occurrence and not on a claims-made basis. 

e) The coverage amounts set forth above may be met by blanket policies so 
long as In combination the limits equal those stated. 

f) All coverage required by this section shall be primary coverage exclusive 
of any insurance that the Owner might have or carry from time to t ime as relates 
to Owner's operations. 
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Prior to the Owner commencing construction of the berm or any other Improvement on 
the Subject Property, the Owner shall file with the Village the required orlginal certificates 
of insurance naming the Village as the additional insured endorsements which shall 
clearly state all of the following: 

1. The policy number, name of the insurance company, name and address of the 
agent or authorized representative, name and address of the Insured, project name and 
address, policy expiration date, and specific coverage amounts; and 

2. That the Owner's insurance ls primary as respects any other valid or collectable 
Insurance that the Village may possess, including any self-assured retention that the 
Village may have; and 

3. Any insurance that the Village possesses shall be considered excess only and shall 
not be required to contribute with the Owner's Insurance as relates to the Owner's 
operations. Any certificates of insurance required by this Agreement shall be filed and 
maintained with the Village annually during the term of the Agreement. The Owner shall 
promptly advise the Village of any claims or litigation that may result in the liability to the 
Village. 

4. The Owner's Insurance coverage shall be primary with respect to the Village for 
claims caused by the Owner's negligence. In such instances, any insurance or self
insurance maintained by the Village shall be in addition to the Owner. 

5. The Owner shall agree to waive all rights of subrogation against the Village from 
work performed by the Village, its contractors, agents or affiliates. Each insurance policy 
required by this clause shall not be suspended, voided, cancelled, reduced In coverage or 
in limlts except after thirty (30) days prior written notice by certified mail, return receipt 
requested, has been received by the Village. • 

6. Insurance Is to be placed with insurers with a Best's rating of no less than A-, VII 
and licensed, authorized or permitted to do business in the State of Illinois. 

7. On an annual basis, the Owner shall furnish the Village with certificates of 
Insurance Including additional insured endorsements evidencing coverage required by 
this clause. The certificates for each insurance policy are to be signed by a person 
authorized by that insurer to bind coverage on its behalf. 

8. The Owner, for so long as the Owner owns the Subject Property, shall maintain 
Insurance and submit a certificate of insurance to the Village on the anniversary date and 
each anniversary thereafter of this Agreement. 

The Owner agrees to Indemnify and save harmless the Village from and against the 
payment of any deductible and from the payment of any premium on any Insurance policy 
required to be furnished by the Owner under the terms of this Agreement. 

14 

A 76 

I - 12/26/2023 1 :51 PM 
C 1230 



130323 

D.. The Owner shall require that each and every one of Its contractors and their 
subcontractors and invitees who perform work on the Subject Property carry, in full force 
and effect, substantlally the same coverage as required of the Owner. During the 
construction of improvements on the Subject Property, the Owner shall require all of its 
contractors (If any) to Include the Village as an additional insured. Proof that the general 
contractor has Included the Village as an additional Insured shall be submitted in 
conformance with the requirements of this section of this Agreement. 

E. The Village Is to be Included as an additional insured as its interest may appear under this 
Agreement with respect to liablllty arising out of activities performed by the Owner, its 
employees, agents, contractors, Invitees, tenants and affiliates. 

[SIGNATURE PAGES FOLLOW] 
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IN WITNESS WHEREOF, the PARTIES hereto have executed this Agreement this \ l~ay 

of $.e:f2k·'.A 'a/ . . 2018. 

VILLAGE OF MUNOEL£1N, 
an Illinois munlcipal corporation 

Mayot 

Attest:~\.t~~ c~ 
Village Clerk Sol C. Cabachuela 

STATE OF ILLINOIS 
) ss. 

COUNTY OF LAKE 

The foregoing instrument was acknowledged before me on ~f'lf,,kz.,.. ( f . 2018, by 

Steve Lenz, Mayor of the VILLAGE OF MUNDELEIN, an Illinois home rule municipal corporation. 

and by Sol c. Cabachuela~ the Vlllage~aid municipal corporation. Given under my hand 

and official seal this\lli_ day of ~~2018. . . 

. rJlf\ 
•·-~.WbL-

SEAL 

. . 
OfFJCIAL·SEAI. 

. Wen~;L. Wl:lltaker' . 
~rv Public, Ste\'e ofllUncill 

Hy cammtss!Gn. 
E,J,tres 10/%JPJI 

My Commission expires: / oJ;i7 J@-O 
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OWNER: 

HABDAB, LLC, 
an Illinois limited liability company 

By: Q (2,!J &k--: . 
0~41-Beelow, its authorized agent and Manager 

STATE OF ILLINOIS 

COUNTY OF Le¥,'=, 
) ss. 

The foregoing instrument was acknowledged before me on 'Se:;e:re:yeeg If,. 2018, by 

}>.g.),1\.:;.L- $1::e-,, ow -of HABDAB, LLC, which Individual Is known to me to 

be the identical person who signed the foregoing instrument as such representative of HABDAB, 

LLC for and on behalf of HABDAB, LLC, and that they executed the same as their free and 

voluntary act and deed, and as the free and volunta ry act and deed of HABDAB, LLC, for the uses 

and purposes therein mentioned. Given under my hand and official seal this \\~ day of 
1~He,El'l.f018._ 

SEAL• 

OFFICIAL Si:Al 
ANN M. WATSON 

NOTARY~:STA1EOF IWNOIS. 
M1Coni'ml&alon Expl~444-22- . 

My Commission expires: 

D - 25728797 - Robert O'Donnell - 12/26/2023 1 :51 PM 

~'-N)i\,U~ • • ' . . 
Signature of Notary 
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EXHIBIT A 

LEGAl DESCRIPTION 

----.-. ---• ... --- ··••·•- ,.. 
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EXHIBIT A 

LEGAL DESCRIPTION OF SUBJECT PROPERTY 

THE WEST 630 FEET OF THAT PART OF THE SOUTH HALF OF THE SOUTHWEST QUARTER OF 
SECTION 12, TOWNSHIP 44 NORTH, RANGE 10, EAST OF· THE THIRD PRINCIPAL MERIDIAN, 
DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION OF THE WEST LINE OF SAID 
SOUTHWEST QUARTER OF SECTION 12 AND THE NORTH LINE OF THE 40 FOOT RIGHT OF WAY 
OF WINCHESTER ROAD AS DESCRIBED IN DOCUMENT 1389464; THENCE NORTH 00 DEGREES 
58 MINUTES 48 SECONDS WEST ALONG SAID WEST LINE, 425.62 FEET; THENCE NORTH 89 
DEGREES 37 MINUTES 35 SECONDS EAST, 1255.30 FEET TO THE WEST 40 FOOT RIGHT OF 
WAY LINE OF MIDLOTHIAN ROAD; THENCE SOUTH 01 DEGREE 02 MINUTES 02 SECONDS EAST 
ALONG SAID WEST RIGHT OF WAY LINE, 518.35 FEET TO A POINT Of CURVE; THENCE 
SOUTHWESTERLY ALONG A CURVE CONCAVE NORTHWESTERLY HAVING A RADIUS OF 25 
FEET, 41.95 FEET ARC MEASURE TO A POINT TANGENT TO THE NORTHERLY RIGHT OF WAY 
LINE Of WINCHESTER ROAD; THENCE NORTH 84 DEGREES 53 MINUTES 46 SECONDS WEST, 
1,235.03 FEET ALONG THE NORTHERLY RIGHT OF WAY TO THE POINT OF BEGINNING 
(EXCEPTING THEREFROM THAT PART OF THE LANO TAKEN FOR ROAD/HIGHWAY PURPOSES), 
ALL IN LAKE COUNTY, ILUNOIS; PIN 10-12-300-038. 
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E)(HIBIT B 

CLEAN FILL AGREEMENT 

.. ·- ···-·---.;... 

-~ ~ ·•· ·-·-·· .. __ .. ... 
........... _ ·--~---·- ·--· .. _ . .;.--• _ ...... -
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CLEAN FILL AG)IBEMENT 
Fax No: 847-566-5825 

Customer Name: Delivery Dale: .. _____ _ 

Contact Name & Number: 

Trucking Company (Transporter): _____ ...._ ____________ _ 

How many (rucks will be dumping? _____ ___ 
Approximate 
Number of Loads: 

Truck Numbers Dumping for this job (if known):-. ______________ _ 

Owner's Name. Address or Lot# and Subdivision ________________ _ 

Sile and Previous Land Use ______________________ _ 
(Residential, Commercial, Industrial) 

Environmental Assessment/ Analytical Yes ____ No----

This ogrccment, made 011 _________ , 20 __ , by and between 1he abovc-n:ferenced C'n&(omcr Mnd 
B&O Project Munogcment. Inc. (''O&Bl'MI'') goven,s Ille conduct of tile panies in cooncdio11 with 1~.: duposi1 o( 
Cl.:31> Fill Malcriol by Cuslomer 01 B&BPMI propel1i~. In consiclcnniori of the pcrfonnance by Customer hereunder, 
and other val11eblc considcmtion, B&BPMI agt1.-cs lo penuil Cuslomcr to 1kp11$it the ubovc Clc:an Fi ll Material, strictly 
c1111f11m1ing 10 this contract, 011 ill! property. 

Customl:f expressly warranls, rcprCSC11fs ond guaron1us that lhc Clean Fill Molerial misists solely of unconll1111inKtcd 
soil gcnel'Dted during construclion, remodeling, rq,air and demolition of utilities. structures and ro11ds and is not 
commingled with nny clean construction or dcmolilion debri-. Clean Fill Material does not consiu of clean 
constructio11 ordcmolitiori debris os that term is defined in the Illinois Environmen1al Protection Act. CuSlOmcr 
understands that loads containing clean construction or demolilion ddlris will be rejeclcd by lhe Ya1d. 

The wom1111ica, representations and g~araritees set fol1h hen:in sh oil survive and continue in full force and effect so 
long os ,aid Cle~n Fill Molerial is p,e.~ent Cl the Yord. 

Customer shall protect, hold hamtless. defend and indemnify B&BPMI from all claims, penalt ies, fines, assessments, 
liabili1ics and expense.s. including, but 1101 limited to, rc11Son1blc auontey's fee., and lilig11ion expenses, monitoring, 
con1ainmcn1, restomtion, removal, clean-up or olbtlr n:mediol 00sts, consultant fees and inveslig~tion fees which ari,e 
out of, Ql'O incidcn!~I to or connei:ted wilh one or mote of the follo\Ving: 

(o) any claim of contamination, death, injury or damage lo persona or pmperty or cloim of breach of any 
rcquir~~t impo~ by any stale, (edc:ral or local govemmcrital authority, whether judicial, administrative or 
lcgislutive. arising 0111 of, incidental lo, or connected w,1h Cuslotllcr•, acts. om~ions or dcposiu of the 
material subject 10 this Clean Fill Agreement; 

(b) any claim of a breach of ariy repn:sentatiori, warranty or cenification mado by Customer to B&BPMI; 
(c) C1isto111cr's negligent or intentional acts, omissions and breaches of duly. 

CUSTOMER'S AUTHORIZED REPRESENT~ TIVP. 

D - 25728797 - Robert O'Donnell - 12/26/2023 1 :51 PM 

B&B PROJECT MANAGEMENT, INC 
Daniel A Bcelow, President 
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EXHl81TC 

TWENTY ACRE PROPERTIES 

····-,.·----~--... ---·· 

.. .... ........... --·-·•-- ..... 

-·· - ····-· ....... 

• , ... ' ... , .... ; .. . ......... ~. 
···-·- ·· •• 
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EXHIBIT C 

Legend 

I l "20 ACRE PRQPERTIESn - PARCEL LINES 

ED - 25728797 - Robert O'Donnell - 12/26/2023 1 :51 PM 
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AMENDMENT TO ANNEXATION 
AND DEVELOPMENT AGREEMENT 

HABDAB, LLC 

BETWEEN 

VILLAGE OF MUNDELEIN 
AN ILLINOIS MUNICIPAL CORPORATION 

AND 

HABOAB, LLC 
(30200 North Midlothian Road, Mundelein, IL 

PIN No. 10-12-300-036) 

DATED AS OF July 22, 2019 

.t/ 
..> 

EXHIBIT 

Gf) I 4 

A86 

ED - 25728797 - Robert O'Donnell - 12/26/2023 1 :51 PM 
C 1240 



I. INTRODUCTION 
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AMENDMENT TO 
ANNEXATION and DEVELOPMENT AGREEMENT 

by and between 
THE VILLAGE OF MUNDELEIN 

and 
HABOAB, lLC 

This Amendment ("Amendment" ) to that Annexation and Development Agreement by and 
between the VIiiage of Mundelein !"Village") and HABDAB, LLC ("Owner'' ) (the ''Agreement'') 
dated September 10, 2018 is made and entered Into this 22nd day of July, 2019. The Village and 
the Owner are together referred to herein as the "Parties." 

II. RECITALS 
WITNESSETH: 

WHEREAS, pursuant to the Agreement, the Village annexed a 6.6 acre parcel defined as the 
"Subject Property", as legally described and depicted in Exhibit A, and provided for various 
matters in connection with the Subject Property; and 

WHEREAS, the Owner also holds fee simple title to certain property that Owner wishes to develop 
within the Village, such property consisting of 10.03 acres, commonly known as 30200 North 
Midlothian Road, assigned PIN 10-12-300-036 and which is legally described and depicted in 
Exhibit B attached hereto and made a part hereof (the "Ten Acre Parcel"); and 

WHEREAS, the Subject Property and the Ten Acre Parcel are together referred to as the 
"Combined Parcels;" and 

WHEREAS, it is the desire of the Parties to amend the Agreement to provide for the annexation, 
zoning and development of the Ten Acre Parcel In accordance with the terms of this Amendment 
and in accordance with the ordinances of the Village; and 

WHEREAS, VIiiage and Owner have or will perform and execute all acts required by law to 
effectuate such annexat ion and zoning and development of the Ten Acre Parcel; and 

WHEREAS, the Ten Acre Parcel is situated in the unincorporated area of Lake County and is 
contiguous to the incorporated territory of the VIiiage; and 

WHEREAS, Ow ner and the Village have executed all petitions and other documents and timely 
served all notices that are necessary to accomplish the annexation of the Ten Acre Parcel to the 
Village; and 

WHEREAS, In accordance with the· powers granted to the VIiiage by the provisions of the Illinois 
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Complied Statutes, 65 ILCS 5/11-15.1-1 through 5/11-15.1-5, inclusive relating to amendments 
of annexation agreements, the Parties hereto wish to enter into a binding agreement with 
respect to the annexation of the Ten Acre Parcel to the Village and to provide for various other 
matters related thereto; and 

NOW, TH ERE FORE, In consideration of the mutual covenants, agreements and conditions herein 
contained, and by authority of and in accordance with the aforesaid statutes of the State of 
Illinois, the Parties hereto agree as follows: 

Ill. ANNEXATION 

A. Owner has flied with the Clerk of the Village a duly executed petition pursuant to and in 
accordance with the provisions of 65 ILCS 5/7-1-8 of the Illinois Complied Statutes, to 
annex the Ten Acre Parcel to the Village subject to the approval of this Amendment. It is 
expressly understood that this Amendment, in its entirety, together with the afore.said 
Peti tion for Annexation, shall be null, void and of no force and effect unless the Ten Acre 
Parcel is zoned and classified as provided herein. 

B. The Owner has flied with the Village Clerk a Plat of Annexation which contains an accurate 
map of the Ten Acre Parcel. 

IV. ZONING AND PLATTING 

A. Pursuant to Section 20.24.240 of the Village's Zoning Ordinance, contemporaneously with 
annexation, the Ten Acre Parcel will automatically be classified In the R-1 Single family 
Resldentlal Zoning District. 

6. Further, the VIiiage agrees that the Ten Acre Parcel shall be developed in substantial 
compliance with the plans and documents submitted to the Village by Owner and listed 
as follows: 

1. Engineering documents from Eriksson Engineering Associates, ltd., consisting of 
sheet COOO (Title Sheet dated April 24, 2019 with a latest revision date of June S, 2019); 
COOl (General Notes dated April 24, 2019 with a latest revision date of June S, 2019); 
ClOO (Site Utility Plan dated April 24, 2019, with a latest revision date of May 6, 2019); 
C200 (Grading and Paving Plan dated April 24, 2019 with a latest revision date of June S, 
20191; C300 (Soil Erosion and Sediment Control Plan dated April 24, 2019 with a latest 
revision date of June 5, 2019); and C400 (Site Work Details dated April 24, 2019 with a 
latest revision date of June 5, 2019) (collectively, the "Engineering Plans for the Ten Acre 
Parcel"); and 
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2. Landscape plan prepared by Eriksson Engineering Associates, Ltd., dated June 11, 
2018, with a latest revision date of September 4, 2018, subject to review and approval by 
the Village; (the "Landscape Plan for the Ten Acre Parcel"). 
The Parties agree that the Engineering Plans for the Ten·Acre Parcel shall incorporate the 
VIiiage's reasonably requested final engineering comments to same. 

The "Engineering Plans", as defined in the Agreement, as well as the "Landscape plan" 
referenced in paragraph IV(S) of the Agreement, along with the "Engineering Plans for 
the Ten Acre Parcel'' and the "Landscape Plan for the Ten Acre Parcel" are collectively 
referred to herein as the "Plans for the· Combined Parcels." The soil placed on the 
Combined Parcels are referred to herein as the "Improvements," while landscaping 
provided for in the Plans for the Combined Parcels is referred to herein as the 
"Landscaping". 

V. PERFORMANCE AND COMPLETION 

A.. The Owner agrees to obtain a bond in favor of the Village and deliver said performance 
bond prior to the issuance of any permits relatlng to the Improvements for the Combined 
Parcels to ensure the following being completed no later than December 31, 2025: 

1. The Improvements deposited on the Combined Parcels are completed in 
accordance with this Amendment and the Agreement, Including but not limited to grading 
in accordance with the Plans for the Combined Parcels and having a soil bearing capacity 
and meeting the compaction requirements as set forth in subparagraph V(C)l4), herein, 
and 

2. The Combined Parcels have been stabilized, including the completion of 
Landscaping, hydroseeding and installation of stormwater facilities In accordance with 
the Plans for the Combined parcels ("Stabilization" ). 

The bond must be substantially in the form attached hereto as E><hibit C. The Owner must 
cause the Improvements on the Combined Parcels to be completed no later than 
December 31, 2025. 

B. The conformity of the Improvements and the Stabilization of the Combined Parcels to the 
Plans for the Combined Parcels will be deemed to have occurred by passage of a final 
inspection and approval of the Combined Parcels by the Village, which may be initiated 
by (i) written notice from Owner to the Village requesting an inspection of the 
Improvements; or {ii) written notice from the Village to the Owner at least twenty-four 
(24) hours in advance that an inspection will take place of the Combined Parcels to verify 
the conformity of the Improvements to the Plans for the Combined Parcels and 
completion of the Stabillzation ("Completlon''). If the Improvements do not conform to 
the Plans for the Combined Parcels by December 31, 2025, the VIiiage shall have the right, 
in its sole discretion, and without the obligation, to make one or more claims upon such 

✓ 
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bond, and the proceeds from the bond received by the Village shall be utilized for 
conforming the Improvements to the Plans for the Combined Parcels, the Agreement and 
this Amendment, and completion of the Stabilization. 
Every six months, while soil is being deposited on the Combined Parcels, the Owner shall 
provide certified documentation, signed and notarized by an authorized agent of the 
Owner, based on his or her personal knowledge, to the Village, which shall contain a 
representation that they are complete and accurate, setting forth the approximate 
amount of clean soil placed on the Combined Parcels for the previous six-month period, 
that the operator of each vehicle depositing snil on the Combined Parcels has entered 
Into a clean fill agreement, the approximate location of same on a map of the Combined 
Parcels, and a representation to the Village that such additional soil has been graded in 
accordance with the Plans for the Combined Parcels. 

C. The Parties agree that: 

1. The Owner may also cause to be constructed a berm on the Combined Parcels in 
accordance with the Plans for the Combined Parcels subject to the construction of such 
berm only occurring on weekdays from 7:00 a.m. to 6:00 p.m. Upon request by the 
Owner, in the sole discretion of the Village, the Village may allow, In writing from the 
Building Director, the hours of such construction to be extended a maximum of 2 hours 
and for a specified period of time. In addition, the Owner may perform construction 
activities on no more than twenty-five (25) Saturdays during each calendar year between 
the hours of 8:00 a.m. and 1:00 p.m. 

2. The Owner shall a) sweep Winchester Road from time to time as well as those 
times reasonably requested by the Village to eliminate dirt and/or debris tracked onto 
Winchester Road from the Combined Parcels and b} set aside a specific area on the 
Subject Property for the removal of mud from trucks exiting the Subject Property prior to 
their proceeding onto public right of way. 

3. The Owner shall utilize an inspection and ticketing system as part of the 
acceptance of soils on the Combined Parcels . 

4. The Owner shall cause the soil fill area on the Combined Parcels, as shown on the 
Plans for the Combined Parcels, to result in a soil bearing capacity of 3,000 psf. This shall 
be accomplished on an ongoing basis for each portion of the Combined Parcels, on a 
phase by phase basis, as soil is brought onto the Combined Parcels. The Owner shall 
deposit soils on the Combined Parcels in a reasonably compact, contiguous area, on a 
phase by phase basis, in accordance with the criteria set forth in the Plans for the 
Combined Parcels, the Agreement and this Amendment. The berm on the Combined 
Parcels shall be compacted by the Owner to 85% proctor density no later than December 
31, 2025 notwithstanding any other provision herein. The parties agree that a typical 
cross section of the completed fill on the Combined Parcels shall conform to page C400 
in the Engineering Plans (for the Subject Property) and page CSOO of the Engineering Plans 
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for the Ten Acre Parcel. The Owner has obtained a General National Pollutant Discharge 
Elimination System (NPDES) Permit for the proposed activities on the Combined Parcels. 
The approved soil erosion and sediment control plan created pursuant to the 
requirements of the WOO must fulfill the plan requirements In the NPDES permit. 

5. In addition, each operator of any truck bringing soil to the Combined Parcels shall 
legibly execute a clean fill agreement in the form attached hereto as Exhibit D and the 
Owner shall cause each truck to be tested by a petroleum sniffer to check soil loads for 
petroleum contamination. Ouring each 18-month interval while soil is being placed on 
any portion of the Combined Parcels, the Owner shall propose to the Village proposed 
locations of three soil borings on the Combined Parcels in the location where soil has been 
most recently deposited. The Village may accept such proposed location or In its sole 
discretion elect to have the Owner complete three soil borings elsewhere on the 
Combined Parcels. The Owner shall cause completlon of such soil borings tests at a 
location determined by the Village at the Owner's cost and which shall promptly be 
provided to the Village. Such borings must reflect that the soil compaction meets 80% of 
the soil bearing capacity at the time of such soil boring as required in subparagraph 
V(C)(4), and must meet the soil bearing capacity in full, in accordance with subparagraph 
V(C)(4), no later than December 31, 2025. 

G. Unless otherwise approved by the Village, all vehicles entering and exiting the Ten 
Acre Parcel must do so to and from the Subject Property and from the west on Winchester 
Road in accordance with the driving route set forth in Engineering Plans. The Owner shall 
cause a sign, to be approved by the Village, to be installed on the Subject Property 
providing that vehicles may only enter and depart from the Subject Property to and from 
the west. 

7. The only construction that may occur on the Ten Acre Parcel must be in 
accordance with the Engineering Plans and only after approval by the Village. : 

8. The Village agrees that the installation of the berm on the Ten Acre Parcel in 
accordance with the Engineering Plans is permitted within the R-1 Zoning District. 

9. The Owner will comply with the design plan for grading set forth in Engineering 
Plans to eliminate the tracking of soil or other debris onto public rights of way. 

10. The Owner will obtain from the Lake County Division of Transportation such 
approval of access unto Winchester Road If such approval ls required under the applicable 
Lake County ordinance. 

11. The Improvements, once commenced, in accordance with the Plans for the 
Combined Parcels must be completed by the Owner no later than December 31, 2025. 
Time is of the essence. 
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12. . The Owner shall remove mud from trucks before they exit the Combined Parcels 
to mitigate the tracking of mud onto public roads. The Owner shall cause all operation on 
the Ten Acre Parcel to conform and adhere to the dust control measures. 

VI. INITIAL CONSTRUCTION 

A. Upon payment of the fees listed in subparagraphs C of Section VII . and issuance of a 
Village of Mundelein Building Permit, mass grading, excavation, storm water retention 
and detention related to the conslruction of Improvements on the Ten Acre Parcel may 
proceed at Owner's sole risk in accordance with Section IV, ZONING AND PLATTING; 
SECTION V, PERFORMANCE ANO COMPLETION; and paragraph B of Section XIV, 
INSURANCE, provided that the final erosion control plan has been approved by the Village 
Engineer, the detailed improvement plans and specifications have been submitted to the 
Village Engineer and the Village Engineer has given approval to the portion of the plans 
relating to grading and all erosion and siltation control measures shown on the plans or 
required by the VIiiage Engineer are in place. 

B. Construction may proceed on the Ten Acre Parcel upon 

1. Payment of all fees outlined In subparagraphs C in Section Vil; 

2. After all local, state and federal permits have been issued; 

3. After receipt by the Village the performance bond described in Paragraph V, and 

4. After the Village approval of all the final plan submittals and the fulfillment of all 
other requirements set forth in this Agreement. 

C. To the extent streams, fioodplaln or wetlands exist on the Ten Acre Parcel, no grading 
shall be undertaken until the required local, state and federal permits, if needed, have 
been filed and approved with the Village Engineer and approved by all appropriate 
agencies and all wetland mitigation fees have been paid. 

VII. IMPACT FEES, DONATIONS ANO OTHER FEES 

A. Village Impact Fees: The Owner must pay all of the following impact fees (the "Impact 
Fees") upon the earliest of any of the followlng "redevelopment events" with respect to 
the Ten Acre Parcel occurri ng: 

1. All or a portion of the Ten Acre Parcel is rezoned by the Village from the R-1 Zoning 
District to another zoning district within the Village; or 

2. A special use permit or a flnai planned unit development is approved for ail or any 
portion of the Ten Acre Parcel; or 
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3. All or any portion of the Ten Acre Parcel is the subject or a final plat of subdivision 
approved by the Village; or 

4. All or any portion of the Ten Acre Parcel is utilized in a materially different manner 
than the Subject Property is being used as approved in this Agreement. 

The Impact Fees for the Ten Acre Parcel as of the date of this Agreement are as follows 
and are based on the exist ing uses of the Ten Acre Parcel; however, upon any 
"redevelopment event" as defined in subparagraph A of Article VI, IMPACT FEES, 
DONATIONS ANO OTHER FEES of the Agreement, Owner shall pay all impact fees In 
accordance with the rates and fees established by Village ordinance at the time of said 
"redevelopment event" and shall be based upon the proposed use of the Ten Acre Parcel: 

Fee Per Acre (10.031 Amount 

Annexation $4,110 $4i,100 

Capitol Development $2,835 $28,350 

Sewer Add & Exp $4,500 ¾" $4,500 
meter 

Water Add & Exp $500 ¾" meter $500 

Transportation $4,385 $43,850 

Stormwoter $2,525 $25,250 

Tree Replacement $0 $0 

Downtown Fee $1,000 $10,000 

TOTAL $19,855 $153,550 

The Impact Fees shall be paid in addition to all other fees payable hereunder and all other 
fees which are customarily and generally applicable throughout the VIiiage (including, but 
not limited to, building permit fees, occupancy permit fees, sewer and water connection 
fees, building plan review and Inspection fees, engineering plan review and Inspection 
fees, and other consultant's fees) as established from time to time by the Village. 

8. In addition, the Owner shall present to the Village, no later than October 30, 2020, a 
proposed term sheet for the annexation of the ''Roppelt/Schaul Properties" and the 
"Forty-Acre 6eelow Properties" which parcels are c.urrently assigned property index 
numbers of 10-15-401-007, 10-15-401-008, 10-15-401-001 and 10-15-401-0SS and are 
depicted in Exhibit E. Thereafter, the Owner agrees to use its best efforts to enter Into 
mutually acceptable annexation agreements with the Village no later than December 31, 
2021 for the annexation of the "Roppelt/Schaul Properties" and the "Forty-Acre Beelow 
Properties", as defined above. In the event that each such annexation agreement for 
each of the "Roppelt/Schaul Properties and the "Forty-Acre Beelow Properties" as 
defined above Is not entered Into by December 31, 2021 by and between the Owner (or 
the owner of record of the Roppelt/Schaul Properties and the Forty-Acre Beelow 
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Properties) and the Village, the Owner shall pay the Village its consultant fees incurred 
relative to the annexation of the Subject Property to the Village and the Agreement but 
not to exceed $10,000 as well as the consultant and attorney fees incurred by the Village 
In connection with the annexation of the Ten Acre Parcel and this Amendment but not to 
exceed $10,000. The Village may extend the date for the VIiiage and the Owner to enter 
into such annexation agreements for the "Roppelt/Schaul Properties and/or the "Forty
Acre Beelow Propertiesn in its sole discretion without conducting a public hearing to 
amend the Agreement and Amendment. 

C. Fire Protection Fee: Owner shall reimburse the VIiiage in the amount of $67.40 which 
represents the amount due from the Village to the Grayslake Fire Protection District for 
the fire protection property taxes on the Ten Acre Parcel as provided in Public Act 91-
0307. Said amount represents the five years of taxes as anticipated under said Act and 
shall be paid by the Owner within 30 days of the effective date of this Agreement. 

o. School, Park and Library Donations: No school, park or library donations shall be required 
to be paid by the Owner unless the Ten Acre Parcel is re-zoned or utilized for some form 
or residential use, at which time school, park and library impact fees may be required 
pursuant to Village ordinances. 

E. Engineering and Other Consultants' Fees/Litigation Expense: Subject to subparagraph B 
of this Section VII, Owner agrees to reimburse the Village for all engineering, legal and 
other consultant fees in accordance with the provisions of Village Ordinance No. 06-07-
63. 

F. The Owner and its successors and assigns shall be obligated to pay all water and sanitary 
sewer system connection fees in accordance with the Village ordinances In effect at the 
time they connect to the Village's water and sanitary sewer system pursuant to Section 
VII . of this Amendment. Upon payment of same by the Owner or its successors or assigns, 
physical connections shall be allowed. 

G. Option to Acquire the Combined Parcels. The Village is hereby granted the option, for no 
additional consideration besides entering into this Amendment, to acquire fee simple title 
to all or any portion of the Combined Parcels, and may be at the Owner's option at the 
time of ~llage Acquisition exclusive of the three acre portion of the Combined Parcels 
surrounding the barn thereon as depicted in Exhibit F hereto, 180 days after I) receipt of 
notice by the Village by Federal Express or other overnight service sent by the Owner, 
directed to the attention of the Administrator of the Village, notwithstanding any other 
provision which Is Inconsistent or contrary, that the Improvements and Stabilization have 
been completed in accordance with the Plans for the Combined Parcels or ii) December 
31, 2025 - whichever Is earlier. At the time that the Owner sends such notice, or 
December 31, 2025, whichever occurs first, the Owner shall pay the Village $45,000. The 
Village shall use the $45,000 for Investigation and testing of the Combined Parcels. To 
the extent that funds remain after such testing and investigation by the Village is 
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completed, the remaining funds shall be returned to the Owner. The Village, Its 
contractors and consultants, or the entity to whom it may assign this option, along with 
its contractors and consultants, shall have the right, without the obligation, upon 
reasonable notice to Owner, to access and inspect the Combined Parcels and to conduct 
any testing of any portion of the Combined Parcels in order to determine the 
environmental condition of the Combined Parcels or for any other Investigative purposes. 
The Owner agrees to cooperate in connection with such investigation and provide any 
and all documentation it may have associated with the Combined Parcels In order for the 
Village or the entity that It may assign this option, its consultants or contractors, to 
ascertain the environmental or other condition of the Combined Parcels. If the Village 
exercises such option, within 30 days of written notification by the VIiiage to the Owner 
of Its choosing to exercise such option, the Owner shall convey fee simple title to said 
Combined Parcels to the Village through a warranty deed not subject to any conditions or 
restrictions of record except real estate ta)(es due and payable arising after the date of 
transfer and such other exceptions that are acceptable to the Village, in its sole discretion. 
The Owner shall execute such addltional documentation reasonably requested by the 
Village to accomplish such transfer and to obtain a title insurance policy free and clear of 
all exceptions except real estate taxes due and owing after the date of transfer and such 
other exceptions that are acceptable to the VIiiage as determined by the Village, in Its sole 
discretion. The Owner shall be responsible for payment for all property taxes arising for 
the time prior to the transfer of title of the Combined Parcels. Such option shall be at no 
cost for the Village (besides the consideration of entering into the Agreement and the 
Amendment, which the Parties agree is sufficient. 

The Parties agree that the Village may assign the option described above. 

H. No Other Fees or Donations: Except as otherwise provided herein, Owner shall not be 
required by the Village to pay any other fees or to donate any land or money or make any 
other contributions to the Village or any other governmental agency. 

VIII. SITE IMPROVEMENTS 

A. Should the Ten Acre Parcel undergo a "redevelopment event'' as defined in subparagraph 
A of Article VII, IMPACT FEES, DONATIONS AND OTHER FEES of the Agreement, the 
following site improvement requirements, in accordance with Title 19 SUBDIVISIONS of 
the Mundelein, Illinois Municipal Code, shall apply. 

1. On-Site Public Improvements: Owner shall be responsible for the construction and 
installation of those public Improvements and utilities consisting of storm sewers, 
sanitary sewers, water mains, streets and appurtenant structures as are needed to 
adequately service the Ten Acre Parcel and to have facilities available for the use of 
adjacent properties in accordance with applicable Village ordinances and requirements. 
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2. Roadways, Right-of-Way and Pavement Width: Owner shall construct all streets 
and other public improvements In accordance with applicable Village ordinances and the 
Engineering Plans. 

3. Subsurface Utilities: All new utilities to be installed In conjunct ion with 
development of the Ten Acre Parcel, both offslte and onslte, to Include storm sewers, 
water mains, electric, gas, telephone, and cable television shall be installed underground. 

4. Off-Site Public Improvements: Owner shall be responsible for the construction and 
installation of those public improvements and utilities consisting of storm sewers, water 
mains, wastewater sewers, streets and appurtenant structures described on the plans, 
approved by the Village, to adequately service the Ten Acre Parcel. 

B. Water and Sewer Connections: Village agrees to defer the requirement that the Ten Acre 
Parcel be connected to the Village's water and sewer system until the earliest of the 
following events to occur: a) at the time the Ten Acre Parcel undergoes a "redevelopment 
event" as defined In subparagraph A of Article VII, IMPACT FEES, DONATIONS AND OTHER 
FEES of the Agreement orb) a change In the use of the Ten Acre Parcel, provided that the 
installation of the berm on the Ten Acre Parcel shall not be considered a change of use. 

1. Wastewater Treatment: In accordance with Tltle 19 SUBDIVISIONS of the 
Mundelein, Illinois Municipal Code and subparagraph 8 of Article VII, SITE 
IMPROVEMENTS, upon completion of the site facilities as contemplated under the terms 
of this Agreement and after payment of all necessary tap on fees and subject to 
restrictions that may apply generally to all developers within the VIiiage on a "first come, 
first served basis" with all other property within the Village or hereafter annexed to the 
Village and subject to Illinois Environmental Protection Agency permits, the VIiiage will 
allow the Owner to apply for sanitary sewer permits to serve the proposed development 
on the Ten Acre Parcel. 

2. Water Supply: In accordance with Title 19 SUBDIVISIONS of the Mundelein, Illinois 
Municipal Code and subparagraph B of Article VIII, SITE IMPROVEMENTS, the Village has 
a fully functional potable water supply system to serve the proposed development of the 
Ten Acre Parcel, subject to restrictions that may apply generally to all developers within 
the Village, on a "first come, first served basis" with all other property within the Village 
or hereafter annexed to the Village. 

C. Easements and Access: The Village shall, upon the request of Owner, grant to utility 
companies providing ut ilities to any portion of the Ten Acre Parcel (as well as the Subject 
Property), such construction easements and utility easements over, under, across or 
through property owned or controlled by the Village as are necessary or appropriate for 
the development of the Ten Acre Parcel (as well as the Subject Property) in accordance 
with the provisions of the Agreement, the development plan or any approved plans. The 
Village reserves the right to review and approve the type and other possible options 
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relating to above grade utility equipment for maintenance and aesthetic, unobtrusive 
purposes. Owne, agrees to cooperate with the Village to reasonably see that the most 
aesthetic equipment offered by the utility companies is used. Owner agrees to grant to 
the Village easements on the Ten Acre Parcel required from time to t ime for utility 
purposes, including access and maintenance thereof, at locations mutually satisfactory to 
the Village and Owner. 

O. Off Site Streets and Construction Traffic: Owner shall be responsible for the repair of any 
damage to any Village street or road resulting from Owner's development and 
construction activities on, the Ten Acre Parcel. 

IX. BUILDING ANO OCCUPANCY PERMITS 

A. Building Permits: The Village shall issue building permits for which Owner or any other 
party who has the right to apply for building permits ("Building Permit Appllcant") applies 
within a reasonable time after all final plans, including flnal engineering, are approved, 
signed and recorded. If an application is disapproved, the Village shall provide Building 
Permit Applicant with a statement in writing specifying the reasons for denial of the 
application, including a specification of the requirements of law which the application and 
supporting documents fall to meet. Such statement may consist in whole or In part of 
legible and understandable notations on building plans. The Village shall thereafter issue 
such building permits upon Building Permit Applicant's compliance with those 
requirements of law specified by the Village so long as the application and supporting 
documents comply with all other requirements of the Village. 

8.. Occupancy Permits: The Village shall issue certificates of occupancy for any building 
constructed on the Ten Acre Parcel within a reasonable time following Its receipt of the 
last of the documents or Information required to support such application. If an 
application is disapproved, the Village shall provide Owner, tenant of the building or any 
other party who has the right to apply for certificate of occupancy ("Certificate 
Applicant") with a statement in w,iting specifying the reasons for denial of applications, 
including specification of the requirements of law which the application and supporting 
documents fail to meet. The Village shall issue such certificates of occupancy upon 
Certificate Applicant's compliance with those requirements of law specified by the 
Village. 

c. Rental Registration: In accordance with Chapter 16.44 of the Mundelein, llllnois Municipal 
Code, rental registration is required for all rental housing units on the Ten Acre Parcel. 

X. VILLAGE ORDINANCES 

Compliance: Except as otherwise provided herein, Owner shall be subject to and comply with all 
of the provisions of the VIiiage's Zoning Ordinance, the Stormwater Control Ordinance, the 2015 
International Building Code, as amended by the VIiiage, the 2014 National Electric Code, as 
amended by the Village, the 2014 State of Illinois Plumbing Code, as amended by the Village, the 
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2015 International Fire Prevention Code, as amended by the Village, the Stormwater Control 
Ordinance and all other applicable ordinances, codes, rules and regulations In effect from time 
to time, Including, without limitation the payment of all fees, charges, expenses, and costs 
provided for therein. Also, to the extent applicable, Owner shall comply with the requirements 
of all other governmental agencies. 

XI. STORMWATER MANAGEMENT 

Owner !ihall providP. stormwater detention/retention for the development of the Ten Acre Parcel 
In compliance with: (I) the lake County Stormwater Management Commission criteria and VIiiage 
Ordinance No. 94-8-35 (Stormwater Watershed Development Ordinance), as amended; and (ii) 
any applicable requirements of the U.S. Army Corps of Engineers and the Illinois Department of 
Water Resources. In conjunction with its submission to the Village of final engineering plans, 
Owner shall submit to the VIiiage Engineer an analysis of the development's Impact on 
stormwater drainage on downstream properties. Also, to the extent applicable, Owner shall 
comply with the requirements of all other governmental agencies. 

XII. GENERAL PROVISIONS 

A. Time of Essence/Cooperation of Parties: Time Is of the essence of this Amendment and 
of each and every provision hereof. The Parties shall cooperate with one another on an 
ongoing basis and make every reasonable effort (including, with respect to the VIiiage, 
the calling of special meetings, the holding of additional public hearings and the adoption 
of ordinances) to further the implementation of the provisions of this Amendment and 
the intentions of the Parties as reflected by the provisions of this Amendment. 
Specifically, but without limitation, in connection with Owner's performance of its 
obligations under this Amendment, the Village agrees to execute such applications and 
documents as may be necessary to obtain approvals and authorizations from other 
governmental or administrative agencies and to cooperate otherwise to the extent 
necessary to assure Owner's performance of those obligations. 

B. Use of Capitalized Terms: Any capitalized terms utilized In this Amendment shall have the 
same meaning as those capitalized terms set forth in the Agreement. 

C. Conflict with Ordinances: If any pertinent existing resolutions or ordinances, or 
Interpretations thereof, of the Village are Inconsistent or In conflict with any provision 
hereof, then the provisions of this Amendment and the ordinances passed pursuant 
hereto shall constitute lawful and binding amendments to, and shall supersede the terms 
of said Inconsistent ordinances or resolutions, or interpretations thereof, as they may 
relate to the Ten Acre Parcel. 

D. Term: This Agreement shall be binding upon and Inure to the benefit of the Parties, the 
successors to the Owner, and any successor municipal authorities of the Village and 
successor municipalities, for a period of twenty (20) years commencing with the Effective 
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Date of this Amendment to Agreement and for whatever additional period of time agreed 
to by th'e Parties in writing. In the event the zoning of the Subject Property or the 
execution and delivery of this Amendment to Agreement is challenged either directly or 
indirectly In any court proceeding which shall delay construction on the Subject Property, 
the period of time during which such litigation Is pending, to the extent permitted by law, 
shall not be included in calculating such twenty (20) year term. 

Assignablllty: This Amendment shall run with the land and, as such, shall be binding upon 
subsequent owners of the Ten Acre Parcel, or any portion thereof; provided, however, 
that Owner shall not assign its rights or delegate Its duties hereunder and such rights shall 
not inure to subsequent owners of the Ten Acre Parcel, unless the Village provides its 
prior written express consent of the proposed assignee of such rights which consent shall 
not be unreasonably withheld. If the Owner desires the Village approve an assignment it 
shall make such request to the Village in writing, which request shall identify the proposed 
assignee, and the Owner shall provide the Village with all information reasonably 
requested by the VIiiage with respect to the proposed assignee's qualifications. 

Severability: If any provision of this Amendment Is held invalid, such provision shall be 
deemed to be removed therefrom and the invalidity thereof shall not affect any of the 
other provisions contained herein. 

Effect of Amendment: Each of the Owner and the VIiiage understand, acknowledge and 
agree that i) this Amendment supersedes and modifies the Agreement only as to the 
specific provisions and teKt set forth herein and II) the Agreement shall continue to be in 
full force and effect to the extent not expressly superseded hereby. 

Controlling Document. In the event that there is any Inconsistency or ambiguity regarding 
any provision in the Agreement or this Amendment, the provision in this Amendment 
shall control, govern and prevail. 

INDEMNIFICATION AND ASSUMPTION OF ALL RISKS BY OWNER 

The Village shall not at any time be liable for injury or property damage occurring to any 
person or property from any cause whatsoever arising out of the construction, activities 
or any other use of any portion of the Ten Acre Parcel by the Owner, Its affiliates, 
employees, agents, contractors, tenants or invitees. 

The Owner hereby agrees to indemnify and hold harmless the Village from and against 
any clalm asserted or liability imposed upon the Village for bodily Injury or property 
damage to any person or prop~rty arising out of the operation or use of the Ten Acre 
Parcel by the Owner, its affiliates, employees, invitees, tenants or contractors. 
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XIV. INSURANCE 

A. The Owner shall procure and maintain for the duration of this Amendment Insurance 
against claims for injuries to persons or damages to property which may arise from or In 
connection with the Owner's, its affiliates', agents', employees', Invitees', tenants' or 
contractors' operation and/or use of the Ten Acre Parcel. The cost of such insurance sha II 
be borne by the Owner. Coverage shall include, but shall not be limited to the following: 

1. Commercial General liability Coverage; 

2. Workers' Compensation Insurance as required by state statute and 
Employers Liability Insurance; 

3. Owner shall maintain limits of: 

a) Commercial General Liability: $3,000,000.00 per occurrence for 
bodily Injury (Including death) and property damage and $3,000,000 
general aggregate including personal and advertising injury; 

b) Workers' Compensation and Employers Liability: Workers 
Compensation IJmits as required by state statute and Employers liability 
limits of $1,000,000.00 each accident and $1,000,000.00 disease each 
employee, $1,000,000 disease-policy limit; 

c) Commercial Automobile llabillty insurance covering all owned, 
hired, and non-owned vehicles in use by Owner on or about the Subject 
Property with limits of One Million Dollars ($1,000,000.00) combined 
single limit for each accident for bodily Injury and property damage. 

d) All policies other than those for Worker's Compensation and 
Employer's Liability shall be written on an occurrence and not on a claims• 
made basis. 

e) The coverage amounts set forth above may be met by blanket 
policies so long as In combination the limits equal those stated. 

f) All coverage required by this section shall be primary coverage 
exclusive of any Insurance that the Owner might have or carry from time 
to time as relates to Owner's operations. 

B. Prior to the Owner commencing construction of the berm or any other improvement on 
the Ten Acre Parcel, the Owner shall file with the Village the required original certificates 
of insurance naming the Village as the additional insured endorsements which shall 
clearly state all of the following: 
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1. The policy number, name of the insurance company, name and address of the 
agent or authorized representative, name and address of the insured, project name and 
address, policy expiration date,-and specific coverage amounts; and 

2. That the Owner's insurance is primary as respects any other valid or collectable 
insurance that the Village may possess, including any self-assured retention that the 
Village may have; and 

3. Any insurance that the Village possesses shall be considered excess only and shall 
not be required to contribute with the Owner's insurance as relates to the Owner's 
operations. Any certificates of insurance required by this Agreement shall be filed and 
maintained with the Village annually during the term of the Agreement. The Owner shall 
promptly advise the Village of any claims or litigation that may result in the liability to the 
Village. 

4. The Owner's insurance coverage shall be primary with respect to the VIiiage for 
claims caused by the Owner's negligence. In such instances, any insurance or self
insurance maintained by the Village shall be in addition to the Owner. 

5. The Owner shall agree to waive all rights of subrogation against the Village from 
work performed by the Village, its contractors, agents or affiliates. Each insurance pollcy 
required by this clause shall not be suspended, voided, cancelled, reduced in coverage or 
in limits except a~er thirty (30) days prior written notice by certified mail. return receipt 
requested, has been received by the Village. 

6. Insurance is to be placed with insurers with a Best's rating of no less than A·, VII 
and licensed, authorized or permitted to do business in the State of Illinois. 

7. On an annual basis, the Owner shall furnish the Village with certificates of 
insurance including additional insured endorsements evidencing coverage required by 
this clause. The certificates for each insurance policy are to be signed by a person 
authorized by that insurer to bind coverage on its behalf. 

8. The Owner, for so long as the Owner owns the Ten Acre Parcel. shall maintain 
insurance and submit a certificate of insurance to the Village on the anniversary date and 
each anniversary thereafter of this Agreement. 

C. The Owner agrees to indemnify and save harmless the Village from and against the 
payment of any deductible and from the payment of any premium on any insurance policy 
required to be furnished by the Owner under the terms of this Agreement 

o. The Owner shall require that each and every one of its contractors and their 
subcontractors and Invitees who perform work on the Ten Acre Parcel carry, in full force 
and effect, substantially the same coverage as required of the Owner. During the 
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construction of improvements on the Ten Acre Parcel, the Owner shall require all of its 
contractors (if any) to include the Village as an additional Insured. Proof that the general 
contractor has Included the Village as an additional Insured shall be submitted . in 
conformance with the requirements of this section of this Agreement. 

• E. The Village is to be included as an additional insured as its interest may appear under this 
Agreement with respect to liability arising out of activities performed by the Owner, its 
employees, agents, contractors, invitees, tenants and affiliates. 

XV. STOP WORK ORDER ON COMBINED PARCELS 

In addition to any and al I other rights of the Village, in the event that the Village sends notice to 
the Owner of a material breach of the Agreement or this Amendment by the Owner, and if such 
breach is not cured by the Owner within 20 days of the date that such notice is submitted by 
the Village to the Owner, the VIiiage and Owner agree that the Village may issue a stop work 
order relating to the Combined Parcels and that, at the expiration of such 20-day Interval, no 
additional soll may be brought In or placed on all or any portion of the Combined Parcels and 
that all operations of the Owner (exclusive of any obligation owed to the VIiiage required to be 
performed by the Owner that can be accomplished with the soils previously placed on the 
Combined Parcels) shall cease and terminate until such breach by the Owner Is cured. 

[SIGNATURE PAGES FOLLOW! 

Exhibits : 

Exhibit A - Legal Description and Depiction of the Subject Property 
Exhibit B - legal Oescriptlon and Depletion of Ten Acre Parcel 
Exhibit c- Form of Bond 
Exhibit D - Clean Fill Agreement 
Exhibit E- Depiction of Roppelt/Schaul Properties and forty Acre Beelow Properties 
Exhibit F - Depiction oflhree Acre Portion of Combined Parcels • 
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IN WITNEV WHEREOF, the PARTIES hereto have executed this Amendment this .30 'Hf 
day of Jl/L . . 2019. . 

VILLAGE OF MUNDELEIN, 

) ss. 
COUNTY OF LAKE 

The foregoing instrument was acknowledged before me on J C/t_y 30 . 
2019, by Steve Lentz, Mayor of the VILLAGE OF MUNDELEIN, an Illinois home rule municipal 
corporation" and by Sol C. Caba~liuela, t~e Village Clerk of said municipal corporation. Given 
und·e.r niy hand anct official seal this·&"aayof JVL'f , 2019. 

4'·,V,._ '1!.t· aJaJM,cJ 
Sig_na'tur.e of Nota. 

ANN M. WATSON 
j 
. . OFFICIAL SEAL 

SEAL NOTARY PUBLIC, STATE OF ILLINOIS 
My,Commlssion Expires 4-24-22 

My commission expires: 4 p11fae 
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OWNER: 

HABDAB, llC, 
an Illinois limited llabillty company 

~~ By,:~ · . · ,~~ 
Dhiil Beelow,lt$ a!:!.thc;>ri{ed agent and Manager 

STATE OF llllNOIS ) 

COUNTY OF /4L..e ) } ss. 

The foregoing instrument was acknowledged before me on . ._'-_,_ __ .a.;..., 

2019, by Daniel Beelow, Manager of HABDAB, LLC, which individual ls known to e. to be the 
identical person who signed the foregoing Instrument as such representative of HABDAB, LLC for 
and on behalf of HA80AB, LLC, and that they executed the same as their free and voluntary act 
and deed, and as the free and voluntary act and deed Of HABD~LC, for 'ju'f d,°urposes 
the( • • entloned. Given under my hand and official seal thr_ • · day of · • 2019. 

·. ~Jt?~-
SI natvre of Notary 

SEAL 

My Commission expires: 

OFFICIAL SEAL 
CARRIE A COST.&; 

NOTARY PUSUC. STATE OF IUlliOIS 
II( COMMISSION E:tOIR!S:OS/08l20 
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EXHl81T A 

LEGAL DESCRIPTION ANO DEPICTION OF THE SUBJECT PROPERTY 

THE WEST 630 FEET OF THAT PART OF THE SOUTH HALF OF THE SOUTHWEST QUARTER 
OF SECTION 12, TOWNSHIP 44 NORTH, RANGE 10, EAST OF THE THIRD PRINCIPAL 
MERIDIAN, DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION OF THE WEST 
LINE Of SAID SOUTHWEST QUARTER OF SECTION 12 ANO THE NORTH LINE OF THE 40 
FOOT RIGHT OF WAY OF WINCHESTER ROAD AS DESCRIBED IN DOCUMENT 1389464; 
THENCE NORTH 00 DEGREES 58 MINUTES 48 SECONDS WEST ALONG SAID WEST LINE, 
425.62 FEET; THENCE NORTH 89 DEGREES 37 MINUTES 35 SECONDS EAST, 125S.30 FEET 
TO THE WEST 40 FOOT RIGHT OF WAY LINE OF MIDLOTHIAN ROAD; THENCE SOUTH 01 
DEGREE 02 MINUTES 02 SECONDS EAST ALONG SAID WEST RIGHT OF WAY LINE, 518.35 
FEET TO A POINT OF CURVE; THENCE SOUTHWESTERLY ALONG A CURVE CONCAVE 
NORTHWESTERLY HAVING A RADIUS OF 2S FEET, 41.95 ARC MEASURE TO A POINT 
TANGENT TO THE NORTHERLY RIGHT OF WAY LINE OF WINCHESTER ROAD; THENCE 
NORTH 84 DEGREES 53 MINUTES 46 SECONDS WEST, 1,235.03 FEET ALONG THE 
NORTHERLY RIGHT OF WAY TO THE POINT OF BEGINNING (EXCEPTING THEREFROM THAT 
PART OF THE LANO TAKEN FOR ROAD/HIGHWAY PURPOSES), ALL IN IAKE COUNTY, 
ILLINOIS; PIN 10-12-300-038. 
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EXHIBITB 

LEGAL DESCRIPTION AND DEPICTION Of THE TEN ACRE PARCEL 

THAT PART OF THE WEST 630 FEET OF THE WEST HALF OF THE SOUTHWEST QUARTER OF 
SECTION 12, TOWNSHIP 44 NORTH, RANGE 10, EAST OF THE THIRD PRINCIPAL MERIDIAN, LYING 
NORTH OF A LINE DESCRIBED AS FOLLOWS: COMMENCING AT A POINT ON THE WEST LINE OF 
SAID SOUTHWEST QUARTER, 425.62 FEET NORTH OF THE NORTH RIGHT OF WAY LINE OF 
WINCHESTER ROAD; THt:NCE NORTH 89 DEGREES 37 MINUTES 3S SECONDS EAST, A DISTANCE 
OF 1255.30 FEET TO THE TERMINUS OF SAID LINE (EXCEPT THE NORTH 1207.52 FEET THEREOF), 
IN LAKE COUNTY, ILLINOIS. PIN 10-12-300-036 
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EXHIBIT C 

FORM OF BONO 
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EXHIBITO 

CLEAN FILL AGREEMENT 

.; 
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CLEAN FILL AGREEMENT 
Fax No: 847-566-5825 

Customer Name: Delivery Date: ____ _ _ 

Contact Name & Number: 

Trucking Company (l'ransporter): _____ ______ ________ _ 
Approximate 

How many truck~ will he dumping? _____ _ Number of Loads: 

Truck Numbers O\unping for this job (if known); ____ _______ ___ _ 

Owner's Name, Address or Lot# and Subdivision _____________ _ 

Site and Previ-Ous Land Use _____________________ _ 
(Residential, Commercial, JndusrriaJ) 

Environmental Assessment/ Analytical Yes ____ No ___ _ 

This el"'e111m1, mcde on~-..,,,.==-,,.,,,.---• 20 _ _ . by and bclwccn •~c abo\1:•refer~r.ccd CIIS10n1er 111d 
B&.B Project M1tnll!l=IIICnt In,:. r'B&BPl\11'1 govcm5 the condug of tlte panics in Qlllriec1ion with the dcpo~it of 
Cl~on Fill Meteriol by Cu&tomcr el B&BPMI properties. In conSWmlion of,the ptrfonn.mce by O..S1omer hcreu"der, 
and other \·&!Ullble c011sidention, B&BPMI egrccs 10 pennlt Customer 10 deposit the abov~ aean fill Material, strictly 
conlbnning 10 this c:ontrwei, on its propeny. • 

Cus10111er e~prcssly wel'T1n1S, repres.mts :md 11,1u1111tccs !hat the Clean Fiil Material wrui,rs .solely of uncontaminated 
'°ii gme'nted during cons1ructian, remodeling, rt,ll3ir BIid demolition af ulililit;$;$!Nctures and mads .md irnot 
commlngled with ony c)C8J1 constl'ilclion ordcmolirlon debris. Oun.FIii Ma1eri11 does not consi,r of clean 
cooS1ruc1ion or dcniolition debris 11.1 ·1h.i mm is defined in .the llllnois Envi10nmen1el Protection Acr. Cu!l!omcr 
understands lll•t Jo!lda containing t lean conwuction or.demolition dc!iris will be reject~ by th~ Verd. 

The warranties, representations end gumnte.es s·e.t (o71fl herein •hall S11rvive and conlin11e in full force and effect so 
long ~ nid Clean.fill Material. ls p!MI et the Yllld. 

Clllromer sh5II P.~ !told hennlcss. dcrend and inde~nnify B&BPMI from all claims, pen4l1ie.s, rmu, assessments, 
llabiliiics nnd tlCpellS(.J. including. bul not limiied lo, rc:uoll3blc ahomty's fee1 end lilii:-)llon expenses, 111411i1orin9. 
CGntainmc111, restoration, removal. clean-up or other rcl1icdial 1:Q5tl, cimsulblnt °fees and inves1ig11ion fcts which arise 
out or,· are incidental 10 or QOnncclcd with one or more.of lhc following: 

(a) any cl&im of concnmination, dutb, fojul)' ·or cl.nn ~ge 10 person, or property orclaim of b~ch of ;iny 

requiremCITI imposed by any S1atc, rcderal or focal govemmental 1uthoril)', whelh8t judicial, adminislrali~ or 
legislative. irising out of. in cf denial 10, or conn=ciecl with Cimorntr ·, nets. omissions or deposilJ of the 
material Nbjecl 10 this Clean Fill Agreement; 

(b) any claim of a breech of any rcprcscntetiOll, warnnty or certification made by Custome:r 10 B&BPMI; 
(c) Customer's negligent or intenlionel aclJ, ominion, •nd brcachCJ ofcluty. 

CUSTOMER'S AUTHOR12ED REPRESENTATIVE B&B PROJECT MANAGEMENT, INC 
Daniel A. 8~1ow, Pmldenc 

i!D~ - 2~su1i2i87U9!;!7.,;-.!;R~o~be2:rt!;O~ 'Do~nn~e;!!ll,;.· ,l121~ 26~/2~0~2~3:,.;1~:5~1~P:'.!M~--------------- - - - . ... 

A 109 

C 1263 



130323 

EXHIBIT E 

DEPICTION OF ROPPELT/SCHAUL PROPERTIES ANO FORTY ACRE 6E£LOW PROPERTIES 
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DEPICTION OF ROPPELT/SCHAUL PROPERTIES 

ED - 25728797 - Robert O'Donnell - 12/26/2023 1 :51 PM 

~ Roppelt / Schaul 
l£i..j Properties 

D "Combined Parcels" 

Pagel ol 2 
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DEPICTION OF FORTY ACRE BEELOW PROPERTIES 

□ Forty Acre 
Beelow Properties 

Subject-to Future Annexation Agreement and VIiiage Approval Page 2 of2 
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EXHIBIT F 

DEPICTION OF THREE ACRE PORTION OF COMBINED PARCELS 

ED -25728797 - Robert O'Donnell - 12/26/2023 1:51 PM ----~~~~~~~~~------- - -
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DEPICTION OF THREE ACRE PORTION OF COMBINED PARCELS 

□Approxi mate Location 
of Three Acre Portion 
of Combined Parcels 

D "Combined Parcels" 
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~~ 

Temporary Access Request 
Beelow parcels • . 
Wi'nchttster Road 

.. 
September 19, 2019 

Mr. John A. Lobaito 
Village Administrator 
Village of Mundelein 
300 Plaza Circle 
Mundelein, IL 60060 

Dear Mr. Lobaito: 

130323 

RECEIVED 

SU' 2 U 2019 

ADMINISTRATOR'S OFFICE 

Oivislon of TransPOrtatlon 

St..:i•1e E Sr.hnr:: i:: ,ir. Pt= 
O••~~•oi ol Tr4nsr,o,1a1,otvCount; f119-,eo, 

600 We~, W,nc11e111• !le ,o 
Uierr, •41o. flhno,s 600J&-t38t 
""°"8 847 31) 1400 
Fa, 847 98'1 !)888 

As you are aware, the Village is party to the Central Lake County Area 
Transportation Improvement Intergovernmental Agre~ment which states that 
payment is due to the County when an approval is given for development within 
the areas outlined by this agreement. Review has been made of the engineering 
plans supplied to us by Dan Beelow for his grading project on Winchester Road. 
Per the agreement, any fees due to the County are due at the time of development 
approval of a site and prior to the issuance of any access permit to the County 
highway. We have not ye\ received the fe~ for these parcels from the Village. 

As Dan Beelow has submitted the Village approved plans with his application for 
a renewal of the access permit to Winchester Road, these fees would now be due 
to paid to the County prior to the County issuing another construction access to 
this parcel. The current construction access permit for this site has expired. 

The acreage as shown in the annexation agreement for PIN numbers 1012300038 
and 1012300036 is 16.58 acres in Improvement Area 5 of Exhibit A of the 
Agreement. The 2019 value per acre for area 5 is $11,555.00 which totals 
$191,581.90. 

St,ould you have any questions do not hesitate to contact me at (847} 377•7450. 

Betsy A. Duckert, P.E. 
Manager of Permitting 

Cc: Adam Boeche, Village of Mundelein 
Dan Beelow 
Shane Schneider, LCOOT 

www.lake1:ountyil oovitr::,nsi.;,,rtation 

EXHIBIT 

I s 
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No. ___ _ 

IN THE SUPREME COURT OF ILLINOIS 

HABDAB, LLC, an Illinois limited liability 
company, 

Plaintiff-Petitioner, 

V. 

COUNTY O F LAKE, et al, 

D efendant-Respondent. 

) On Petition for Leave to Appeal from 
) the Appellate Court of Illinois, Second 
) District, No. 2-23-0006 
) 
) There H eard on Appeal from the 
) Circuit Court of the Nineteenth 
) Judicial Circuit, Lake County, Illinois 
) No. 20 MR 514 
) 
) H on. Jacquelyn D . Melius, Judge 
) Presiding 

NOTICE OF FILING 

TO: Michael Smoron 
Zukowski, Rogers, Flood & McArdle 
50 Virginia Street 
Crystal Lake, IL 60014 
msmoron@zrfmlaw.com 

Gunnar Gunnarsson, Asst. States Attorney 
John Christensen, Asst. States Attorney 
18 N . County Street 
\Vaukegan, IL 60085 
ggunnarsson@lakecountyil.gov 
jchristensen2@lakecountyil.gov 

PLEASE TAKE NOTICE that on D ecember 26, 2023, the undersigned attorney caused to 
be electronically filed with the Supreme Court of Illinois, 200 E . Capitol Ave, Springfield, 
Illinois, this notice along with a Petition for Leave to Appeal, a true and correct copy of which 
is attached hereto and hereby served upon you. 

Robert T. O 'D onnell (ARDC No. 3124931) 
Hayleigh K. H erchenbach (ARDC No. 6327026) 
O'D onnell Callaghan LLC 
28045 N . Ashley Circle, Suite 101 
Libertyville, IL 60048 
847-367-2750 
rodonnell@och-law.com 
hherchenbach@och-law.com 

ED - 25728797 - Robert O'Donnell - 12/26/2023 1 :51 PM 

HABDAB, LLC 

By:__,..._/ ----,-.....~ -1-......_!(......__/~ __ 
1 

One of its attorneys 



CERTIFICATE OF SERVICE 

A copy of the foregoing notice and any attached document(s) were served upon the 
addressee(s) set forth hereinabove via email transmission on December 26, 2023. Under penalties as 
provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the undersigned certifies 
that the statements in this instrument are true and correct. 

Signature: ________________________ 
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