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I. PRAYER FOR LEAVE TO APPEAL

Petitioner, Habdab LLC, by its attorneys, O’Donnell Callaghan LL.C, petitions this
Supreme Court of Illinois for leave to appeal the November 21, 2023 decision of the Illinois
Appellate Court, Second District, denying petitioner’s appeal and affirming the judgment of

the circuit court of Lake County.

II. STATEMENT OF THE DATE.

The Second District entered its judgment on petitioner’s appeal on November 21,
2023. No petition for rehearing has been filed.

III. STATEMENT OF THE POINTS RELIED UPON FOR REVERSAL.

A. The Second District Misinterpreted the Statutory Definition of “Road
Improvement Impact Fees” to Limit the Application of the Impact Fee
Law.
The Second District erred in concluding the definition of “road improvement impact
fees” in the definitions section of the Road Improvement Impact Fee Law, 605 ILCS 5/5-
901, et seq., was intended to limit the application of the statute to apply to only road
improvement impact fees that are collected at certain, specified points in the development
process, Ze., at the time of issuance of a building permit or a certificate of occupancy.
According to the Second District, if a unit of local government seeks to impose impact fees
for highway improvements on a developer, and requires the developer to pay those fees at
any point in the development process other than the time of issuance of a building permit or

a certificate of occupancy, the government does not have to comply with the Impact Fee

Law. This is an unduly narrow and erroneous interpretation of the statute.
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B. The Second District’s Interpretation Invites Local Governments to
Avoid Compliance with the Law by Requiring a Road Improvement
Impact Fee to Be Paid at Any Time Other Than Issuance of a
Building Permit or Certificate of Occupancy.

The Second District’s focus on a specific definition in the statute, limiting the
applicability of the law to the timing of collecting road improvement impact fees, is
inconsistent with the comprehensive framework intended by the legislature. The Second
District’s decision creates an arbitrary loophole for local governments to avoid complying
with the statute’s requirements by collecting impact fees at any point other than the issuance
of a building permit or certificate of occupancy. This is contrary to the fundamental purpose
of the Impact Fee Law, which is to ensure that new developments contribute only their fair
share of the cost of road improvements. Contrary to the Second District’s opinion, a court’s
interpretation of whether a local government is in compliance with the Impact Fee Law
should pay more attention to the protection of constitutional rights rather than a rigid focus
on the timing of assessment.

C. The Second District’s Decision Ignores and Conflicts with This
Court’s Ruling in IN. I//inois Home Builders Association, Inc. v. County of Du Page.

The Second District’s interpretation of the Impact Fee Law contradicts the
precedent set by this Court in N. I/inois Home Builders Ass’n, Inc. v. Cnty. of Du Page, 165 111. 2d
25, 38 (1995). The Second District failed to adequately analyze the leading case in this State
addressing road improvement impact fees, which emphasized the constitutional
considerations regarding the essential nexus between imposed exactions and a legitimate
state interest. By placing arbitrary emphasis on when the impact fee is collected, the Second
District avoids this constitutional analysis and allows local governmental bodies to do

likewise, depriving developers and landowners of their constitutional protections.
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D. Thete Is No Essential Nexus Between the County’s Determination of
the Fees in 2009 and Plaintiffs Use of the Property in 2018-2023.

Finally, the Second District erred when it attempted to retroactively create an essential
nexus between the road improvement impact fees the County established on a per-acre basis
for plaintiff’s property in 2009 and plaintiff’s actual use of the property over nine years later.
This after-the-fact attempt to satisfy the unconstitutional conditions doctrine does not justify
the County’s attempt to evade the very statute that was enacted to serve the purpose of the

doctrine for road improvement impact fees.

IV. STATEMENT OF FACTS

The Central Lake County Area Transportation Improvement Intergovernmental Agreement

On December 1, 2009, the County of Lake (the “County”) and the Village of

Mundelein (the “Village”), along with two other County villages, entered into an

intergovernmental agreement entitled Central Lake County Area Transportation
Improvement Intergovernmental Agreement (the “IGA”). C 1271. The purpose of the IGA
was to establish construction funding for future County highway improvements in the
“Central Lake County Area.” C 1271-72; C 1567, p. 9:5-24. The road improvements were
intended both to accommodate increased traffic generated from future development in the
Central Lake County Area and to address existing traffic demands. C 1271-72.

The County agreed to design and construct the road improvements. C 1277. The
County would be reimbursed a portion of the road improvement construction costs by

impact fees collected from future developments within the Central Lake County Area. C

1276. The County and the villages agreed developers' of such future developments would be

" Throughout this petition, Petitioner refers to owners and/or developers of land within the
Central Lake County Area who may be subject to the IGA Fees as “developers,” using the
term defined in the IGA as “The owner of a Development, as well as an assignee, contract
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collectively assessed 50% of the construction costs of the road improvements as their
“allocable share” thereof. C 1276-78. The remaining 50% of the construction costs would be
borne by the County as a “public benefit.” C 1587, p. 90:17-91:11; C 1277.

Those road improvement costs assessed as impact fees (the “Fees”) to future
developments within the Central Lake County Area, would be collected as and when such
development occurred. C 1277. The IGA identified six “sub-areas” of undeveloped land
from which the Fees would be collected and assigned a separate per-acre impact fee to each
sub-area. C 1275-77. The cost per acre established in 2009 for those properties in the sub-
area designated as “Highway Corridor 5 was $8,120 per acre. C 1292.

The County and the villages agreed to collect the Fees from new developments
within the sub-areas. C 1278. For any development located within an unincorporated portion
of the Central Lake County Area that sought annexation to a village, that village would
“require” the developer to enter into an annexation agreement that provided for the
developer’s payment of the County’s Fees. Id. For properties already within one of the
villages, the villages agreed not to grant any zoning relief for new developments “except
upon the condition that the Developer agrees to pay the FEES in accordance with this
Agreement.” Id. For any development within the County’s jurisdiction, the County would
require the developer to “agree” to pay the Fees as a condition of providing any access or
zoning relief to the developer. Id.

The Fees were to be collected from the developer before the responsible
government authority granted “Final Development Approval,” which term was defined in
the IGA as “the latter of the grant of Zoning Relief, annexation approval, or final plat

approval.” C 1279, C 1275. However, for any property within a sub-area to which none of

purchaser, agent, or other person having control over a Development and responsibility for
the Development.” See, C 1274.
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those conditions applied, the Fees would be extracted upon “the issuance of the earlier of a
grading permit, a site development permit, a building permit, or a certificate of occupancy.”
C 1275.

No portion of the Fees was to be retained by any of the Villages; the Villages agreed
to collect the Fees from developers and transfer the entire Fees to the County as
reimbursement for the portion of the road improvement costs allocated to such developer’s

property. C 1279.

Plaintiff’s Property Within the Central Lake County Area

Plaintiff, Habdab, LLC, owns three parcels of real estate (collectively, the “subject
property”) within Highway Improvement Area 5 of the Central Lake County Area. C 2090
V2,9 1; C 1309-10, § 26; C 1269. Parcel 1 of the subject property was annexed into the
Village pursuant to an Annexation and Development Agreement dated September 11, 2018
between plaintiff and the Village (the “Annexation Agreement”). C 1310, § 27. Parcel 2 of
the subject property was annexed into the Village pursuant to an amendment to the
Annexation and Development Agreement dated July 22, 2019 (the “First Amendment”). Id,,
9 28. Neither the Annexation Agreement nor the First Amendment includes any provision in
which plaintiff agreed to pay the County’s IGA Fees. C 1310-11, 9 30.

On September 19, 2019, Betsy Duckert of the Lake County Division of
Transportation sent a letter to John Lobaito, then Village Administrator of the Village of
Mundelein. C 1269. In the letter, the County asserted plaintiff owed $191,581.90 as Fees
pursuant to the IGA for Parcels 1 and 2, which Fees were to have been collected by the
Village and transferred to the County. Id. The County stated the Fees must be paid before

the County would issue a construction access permit for the subject property. Id.
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On August 25, 2020, plaintiff filed its complaint against the County and Village
seeking a declaratory judgment that plaintiff is not obligated to pay the County’s Fees
pursuant to the IGA because the County has not complied with the Illinois Road
Improvement Impact Fee Law in assessing the Fees against the subject property. C 1178, C
1183-84. At the time plaintiff filed the complaint, plaintiff was seeking annexation of its third
parcel, Parcel 3, into the Village. C 1306-07; C 1182, § 33.

On October 5, 2020, the Village filed a cross-complaint against the County, seeking a
declaratory judgment that the Fees the County was seeking to collect from plaintiff’s
property pursuant to the IGA were not yet due, as the Village had not yet granted “Final
Development Approval” for Parcels 1 or 2. C 1307. The same day, the Village also filed a
counterclaim against plaintiff, seeking a declaratory judgment that any Fees due under the
IGA relative to plaintiff’s Parcels 1, 2 or 3 “are the responsibility of [plaintiff] to pay Lake
County.” C 129, 138-40.

On May 24, 2021, the County filed a cross-complaint against the Village, asserting
the Village breached the IGA by not including a provision in the Village’s Annexation
Agreement or First Amendment requiring plaintiff to pay the IGA Fees. C 1336. The
County took the position that if the Village did not collect the Fees from plaintiff, the
Village was responsible to pay the Fees directly to the County pursuant to the IGA. Id.

On or about April 26, 2021, plaintiff and the Village entered into a Second
Amendment to the Annexation Agreement. C 1408-1429. The Second Amendment
provided for the annexation of Parcel 3 into the Village, referenced therein as the “35 Acre
Parcel,” subject to the terms and conditions of the Annexation Agreement, as amended
therein. C 1408-09. Given the pendency of the lawsuit, the Second Amendment addressed

the payment of the Fees the County was secking to assess against plaintiff’s property
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pursuant to the IGA. C 1419-20. The Second Amendment contained a provision that
plaintiff would be responsible to pay any Fees relative to the subject property arising from
the IGA as a result of any “Final Development Approval” of the subject property. C 1419.
However, the Village and plaintiff agreed plaintiff would not be required to pay any IGA
Fees while this lawsuit challenging the County’s ability to collect the Fees remains pending.
C 1419. In other words, plaintiff has not agreed to pay the Fees unless and until a court
orders it to do so. Id.

The Village of Mundelein Admprits the Purpose of the IGA Is to Avoid the Impact Fee Law

The Illinois Road Improvement Impact Fee Law (the “Impact Fee Law”) has been
established since 1989. 605 ILCS 5/5-901. The Impact Fee Law authorizes units of local
government to adopt and implement road improvement impact fee ordinances and
resolutions. 605 ILCS 5/5-902. The Impact Fee Law prohibits units of local government
from imposing road improvement impact fees on property owners by any other method
other than pursuant to the statute. 605 ILCS 5/5-904. One of the stated purposes of the
Impact Fee Law is to promote orderly growth by ensuring that a “new development bears its
fair share of the cost of meeting the demand for road improvements through the imposition
of road improvement impact fees.” 605 ILCS 5/5-902.

Former Village of Mundelein Village Administrator John Lobaito testified the Fees
collected from the County and Village pursuant to the IGA are road improvement impact
fees. C 1658, p. 120:5-10. There is no correlation between the Fees assessed by the County
pursuant to the IGA, which are assessed on a per-acre basis, and the actual use of any
development against which they are assessed. Id., pp. 120:18-121:13. Mr. Lobaito testified
that the County’s attempt to assess a road improvement impact fee that is identical, on a per-

acre basis, for both plaintiff’s property and for the Saia LTL Freight truck terminal adjacent
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to plaintiff’s property, is unfair and “just doesn’t make sense.” C 1659, pp. 123:18-125:8. Mr.
Lobaito testified that the purpose for which the County was seeking to collect road
improvement impact fees via annexation agreements under the IGA was in an attempt to
avoid the requirements of the Impact Fee Law. C 1660, p. 126:24-127:6; see also, A 631-32.

V. ARGUMENT

This is a case involving Lake County’s attempt to impose impact fees on plaintiff for
the payment of road improvements in a manner other than that prescribed by the Illinois
legislature in the Impact Fee Law. 605 ILCS 5/5-901 Instead of complying with the
procedure for assessing impact fees for highway improvements in the fair and equitable
manner detailed in the Impact Fee Law, the County and three municipalities entered into an
Intergovernmental Agreement specifically contemplated and designed to avoid such
procedures. The County asserted it was successful in avoiding the requirements of the
Impact Fee Law because the statute only applies to road improvement impact fees that are
imposed as a condition to the issuance of a building permit or a certificate of occupancy.
The Second District agreed with the County’s argument, and affirmed the trial court,
concluding the Impact Fee Law has “no relevance” to the impact fees assessed by the
County. Habdab, I.LC v. The County of Lake, 2023 1. App (2d) 23000, g 44.

If the Second District’s published decision is allowed to stand, all a governmental
entity has to do in order to avoid the requirements of the Impact Fee Law is to assess its
highway improvement impact fees at any point in time in the development process other
than the issuance of a building permit or a certificate of occupancy. On the contrary, if a
municipality wishes to subject itself to the many, detailed, procedures established in the
statute for protecting landowners from arbitrary exactions, then it must remember to make

its impact fees collectible at the time a building permit or certificate of occupancy is issued.
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A highway improvement impact fee collected at any other time makes the statute utterly
irrelevant, according to the Second District.

Not only does the Second District’s analysis completely gut the purpose and effect of
the Impact Fee Law, it also ignores this Court’s decision in Northern 1llinois Home Builders
Ass’n, Inc. v. County of DuPage, 165 111. 2d 25 (1995). For the reasons explained herein,
petitioner asks this Court to review and overturn the Second District’s erroneous decision.

A. The Second District Erred in Limiting the Application of the Impact Fee
Law to Only Impact Fees Collected at Specific Points in the Development

Process.

The Second District’s primary and grave error lies in interpreting the definition of
“road improvement impact fee” in the Impact Fee Law to limit the application of the statute.
Section 5-903 of the Impact Fee Law contains a series of definitions for terms used within
the statute. 605 ILCS 5/5-903. One of the definitions contained therein is the term “Road
improvement impact fee,” which

means any charge or fee levied or imposed by a unit of local government as a
condition to the issuance of a building permit or a certificate of occupancy in
connection with a new development, when any portion of the revenues
collected is intended to be used to fund any portion of the costs of road
improvements

605 ILCS 5/5-903.

The Second District held that this definition limits the application of the statute to
only impact fees that are issued at the exact times indicated in this definition, that is, when a
building permit or certificate of occupancy is issued. Habdab, I.1.C, 2023 1L App (2d) 230006
at 49/ 39-41. Therefore, the Second District held, any impact fee assessed by a governmental
entity on a landowner to pay for the construction, alteration, or repair of roadways, which is
collected or assessed at any other time in the development process is simply not a “road

improvement impact fee” subject to the statute. Id. In fact, the Second District held that the

10
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Impact Fee Law has “no relevance” to impact fees imposed by governmental authorities on
landowners for the construction of roadway improvements if those impact fees are not
collected when a building permit or certificate of occupancy is issued. Id. at § 44. In a word,
the Second District’s conclusion is absurd.

B. The Impact Fee Law Does Not Support the Second District’s Conclusion.

The primary, fundamental canon of statutory interpretation is to determine and give
effect to the intention of the legislature in creating the statute. No#age v. Jeka, 172 111. 2d 386,
392 (1996). Here, the Impact Fee Law was created “to promote ordetly economic growth
throughout the State by assuring that new development bears its fair share of the cost of
meeting the demand for road improvements through the imposition of road improvement
impact fees.” 605 ILCS 5/5-902. By creating the Impact Fee Law, the Illinois legislature
intended local government officials to conform its local laws and ordinances providing for
the collection of road improvement impact fees that adhere to the minimum standards and
procedures set forth in the statute. Id. While courts are often called on to interpret the
nuances of statutory construction, in doing so they “should not, under the guise of statutory
construction, add requirements or impose limitations that are inconsistent with the plain
meaning of the enactment.” No#zage, 172 I1l. 2d at 392. Contrary to this fundamental canon,
this is exactly what the Second District did here.

In determining the Impact Fee Law has “no relevance” to an impact fee assessed by
a governmental body on a landowner for the construction of roadway improvements, so
long as the assessment is done at any point in time other than issuance of a building permit
or certificate of occupancy, the Second District has effectively destroyed the purpose of the

statute. No longer does the statute serve to protect landowners and ensure they bear their

fair share of roadway improvement costs. No longer are local municipalities required to

11
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conform their local roadway improvement impact fee ordinances to the minimum standards
and procedures set forth in the statute. Instead, all they have to do is collect the impact fees
at any time in the development process other than the issuance of a building permit or a
certificate of occupancy, and the protections in the Impact Fee Law do not apply.

Here, the County and the villages did so by imposing the Fees at the point a property
owner annexes its property into one of the villages. Because no building permit or certificate
of occupancy is issued at that time, there was no need for the County or municipalities to
comply with the Impact Fee Law. There was no need for the government to adopt a
comprehensive road improvement plan to define the roadway improvements for which such
payment would be collected, establish an advisory committee, hold a public notice and
hearing. 605 ILCS 5/5-905. There was no need to provide the landowner assessed with Fees
the right to appeal the road improvement plan and fees assessed pursuant thereto. 605 ILCS
5/5-917. And there was no need to require the Fees imposed on the developet be
specifically and uniquely attributable to the traffic demands generated by that particular
development. 605 ILCS 5/5-904. None of these statutory protections apply ot even have
any relevance to such impact fees, according to the Second District.

The Second District found this case involved a question of statutory interpretation,
but the only section of the statute it focused its interpretation on was the definitions section.
The court gave nominal consideration to other sections of the statute referenced by
petitioner in its argument, but avoided addressing those substantive arguments by reiterating
its position that “[t]here is no ambiguity in the statutory definition.” Habdab at § 41. A
statutory definition is not meant to provide all context for and limitation of the application
of the statute, to the exclusion of all the other provisions therein, regardless of how

“unambiguous” that definition may be. A statute must be read and interpreted in its entirety,

12
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not arbitrarily limited because of a single term in one definition. See, Mercado v. S & C Electric
Co., 2023 IL App (1st) 220020, § 20 (“Statutory terms are not to be interpreted in a vacuumy;
rather, they must be viewed as a whole with the rest of the statute’s provisions”).

The Second District’s decision to limit the applicability of the entire statute to only
road improvement impact fees collected at a cerzain, specific period in time and thus find the
statute has “no relevance” to road improvement impact fees collected at any other period in
time, simply because the definition happens to mention the point in time at which the statute
prescribes the impact fees be collected, is absurd.

Moreover, this myopic focus on one “definition” in Section 903 of the statute, to the
exclusion of others, supports a finding that the Second District’s hyperfixation on the timing
of collection of fees is illogical. For example, there are additional defined terms in this
section, such as “Specifically and uniquely attributable,” which

means that a new development creates the need, or an identifiable portion of
the need, for additional capacity to be provided by a road improvement.
Each new development paying impact fees used to fund a road improvement
must receive a direct and material benefit from the road improvement
constructed with the impact fees paid. The need for road improvements
funded by impact fees shall be based upon generally accepted traffic
engineering practices as assignable to the new development paying the fees.

605 ILCS 5/5-903.

In this definition, the term “road improvement impact fees,” which the Second District
elevates to such importance that it limits the application of the rest of the statute, is never
used. This definition refers to “impact fees,” but not the Second District’s specifically
defined term, “road improvement impact fees.” According to the Second District, that must
mean that the term “road improvement impact fees” has “no relevance” to the term
“specifically and uniquely attributable.” This seems unlikely, given they are both defined

terms in the same definition section of the statute.

13
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Instead, by focusing narrowly on the definitions provision, the Second District
convinced itself that the legislature “selected a point in time” at which road improvement
impact fees must be assessed on developers in order for the statute to have any relevance to
those impact fees. Habdab at § 41. However, the Second District pointed to no indication in
cither the definitions section or anywhere else in the statute that led to a conclusion that the
legislature found the #ming of the impact fee payment so important as to elevate it to creating
a bar for applicability of the statute.

By making this erroneous decision, the Second District has outlined a path for any
unit of local government that wishes to avoid compliance with the statute. If a governmental
entity such as the County or any municipality seeks to collect impact fees for the payment of
highway improvements, and wishes to avoid the requirements of the statute, all it needs to
do is assess its roadway improvement impact fees at any point in time other than the
issuance of a building permit or certificate of occupancy. If, for example, the fee is collected
when the developer submits its application for a building permit, then it is not a road
improvement impact fee, and is not required to comply with statute. If the impact fee is to
be paid at the time a final inspection is scheduled, then it is not a road improvement impact
fee, and is not required to comply with the statute.

There are any number of points in time in the development process when a
municipality can require a developer to pay impact fees, in order to avoid the mandates of
the statute. In fact, as a result of the Second District’s decision, a municipality would have to
specifically decide that it wants its road improvement impact fees to be subject to the statute,
and 7hen if it chooses to do so, it can set forth a procedure for collecting those fees at the
time a building permit or certificate of occupancy is issued. Otherwise, if it decided 707 to

collect its roadway improvement fees at that point in time, the strictures of the statute have

14
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“no relevance” to the type, quantity, determination, and amount of impact fees the
municipality may charge its developers for the construction of roadway improvements in its
jurisdiction.

The Second District must be overturned because the legislative intent was to
establish a comprehensive framework for impact fees, not to provide municipalities with an
easy means of circumventing its requirements. The Second District’s painfully simplistic
analysis enables any municipality seeking to avoid the statute an arbitrary and completely
effective loophole for doing so. It abandoned any analysis of the intent of the Illinois
legislature in creating the statute, which is to safeguard developers, ensuring that fees are
reasonable, proportionate, and directly related to the impact of new developments on public
infrastructure. The flawed interpretation by the appellate court undermines this crucial
objective by permitting municipalities to evade necessary protections based on mere timing
considerations. Compliance with the Impact Fee Law should be determined by the substance
of the fees imposed, their relation to the development’s impact, and the protection of
constitutional rights, rather than a rigid focus on the moment of assessment.

C. The Second District’s Limitation of the Application of the Impact Fee
Law Conflicts with This Court’s Decision in IN. I/inois Home Builders Ass’n,
Ine.

In forming its decision restricting the application of the Impact Fee Law to only
those road improvement impact fees which a municipality may elect to subject to the
requirements of the law based on the timing of assessments, the Second District ignored the
leading Illinois decision regarding the Impact Fee Law, N. I/inozs Home Builders Ass'n, Inc. v.
Cnty. of Du Page, 165 111. 2d 25, 29 (1995). While the Second District briefly mentioned this
Court’s decision, it made no analysis of the decision and its applicability to the circumstances

here.

15
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In N. Lllinois Home Builders Ass’n, Inc., the plaintiffs, like plaintiff here, sought to
challenge a local government’s collection of impact fees for the construction of highway
improvements. Id. at 31. The plaintiffs in that case also challenged the Impact Fee Law itself,
as violative of the takings clauses of the Illinois and United States Constitutions. Id. at 29. In
addressing the plaintiffs’ constitutional claims, this Court examined the Impact Fee law and
its purpose, in light of the constitutional purpose of protecting landowners from exactions
unconnected to a legitimate state interest. Id. at 32. This Court addressed the United States
Supreme Court cases of Dolan v. City of Tigard, 512 U.S. 374, 386 (1994) and No/lan v.
California Coastal Comme’n, 483 U.S. 825, 825 (1987), which directly speak to this issue. This
Court noted an analysis of the constitutionality of the Impact Fee Law and the DuPage
County roadway improvement impact fee ordinance enacted pursuant thereto would hinge
upon whether such ordinances, using the standards set forth in No/an and Dolan, establish an
essential nexus between the exactions sought to be imposed and the furtherance of a
legitimate state interest. IN. [/inois Home Builders Ass’n, Inc., 165 Ill. 2d at 32. This Court noted
that the state has a legitimate interest in minimizing traffic congestion, promoting traffic
safety, and providing for road improvements to address those interests. Id. The Court then
looked at the specific provisions of the Impact Fee Law to determine whether the
procedures in the statute satisfied the essential nexus test required by the United States
Supreme Court and this Court, using the test set forth in Pioneer Tr. & Sav. Bank v. 1/ill. of
Mount Prospect, 22 111. 2d 375, 380 (1961). 1d. at 33.

This Court found the Illinois legislature’s first attempt at creating a road
improvement impact fee law failed the essential nexus test, or the test in Pioneer Tr. & Sav.
Banfk that the exactions be “specifically and uniquely attributable” to the developer’s activity.

N. Illinois Home Builders Ass’n, Inc., 165 11l. 2d at 35. “There is nothing in the first enabling act,
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or the ordinances based upon it, which restricts the expenditure of funds collected
thereunder to deficiencies created by the new development providing those funds.” Because
the first enabling act did not provide enough protections requiring impact fees assessed on
developers for the construction of road improvements be specifically and uniquely
attributable to the actual impact of the development on the need for those road
improvements, the lack of such an essential nexus between the developer’s activity and the
fees imposed on the developer were unconstitutional. Id.

On the other hand, the legislature’s second attempt at implementing a roadway
improvement impact fee ordinance, which is the version of the statute that exists today, did
satisfy the proportionality test. Id. at 36. This Court noted that the Impact Fee Law explicitly
requires that road improvement impact fees assessed on developers be “specifically and
uniquely attributable” to the need for additional capacity to be provided by a road
improvement that is actually generated by such development. Id. at 33-34; 605 ILCS 5/5-
903. This Court noted that protection in the statute satisfied the Pioneer Trust test, as well as
the Nollan and Dolan Supreme Court mandates that governmental exactions contain an
“essential nexus” to a legitimate government purpose. Id.

This Court then analyzed the specific Du Page County road improvement impact fee
ordinance, which divided the county into 11 districts, and contained a formula for the
calculation of fees to be paid for each development, containing fee tables for each type of
land use in each district. Id. at 30-31, 37. The Court found the Du Page County ordinance
complied with the requirements of the Impact Fee Law to collect only fees specifically and
uniquely attributable to the development’s impact on the roadways. Id. at 37.

Notably, nowhere in N. I//inois Home Builders Ass’n, Inc. did this Court address the

timing of the impact fee payment to determine whether the statute satisfied these
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constitutional protections. More importantly to the Second District’s flawed analysis here,
this Court did not find that by merely conditioning the payment of the impact fees at a
certain stage in the development process, the Illinois legislature or Du Page County could
avoid the constitutional tests of requiring governmental exactions to have an essential nexus
to the specific activity on which the exaction is purportedly conditioned.

Therein lies the fundamental and egregious flaw in the Second District’s reasoning.
The Illinois legislature went to the effort of drafting a statute that complies with the
prevailing United States Supreme Court and Illinois Supreme Court case law regarding
governmental exactions, even using the exact language, e., “specifically and uniquely
attributable,” used by this Court in Pioneer Trust. 1d. at 33-34, guoting 605 ILCS 5/5-9806(a)(1).
This Court thoroughly analyzed the effort that resulted in the Impact Fee Law in N. I/inois
Home Builders and found it satisfied each of those tests. 165 I1L. 2d at 31-38. Now, the Second
District has declared that a unit of local government can charge road improvement impact
fees that do not comply with Nollan, Dolan, Pioneer Trust, or IN. Illinois Home Builders Ass’n, Inc.,
so long as it takes care not to use the specifically defined term of “road improvement impact
fees” that is used in the Impact Fee Law, and to pick a different period of time to require

payment of those fees other than that specifically provided in the statute.

D. No Essential Nexus Between Determination of the Fee and Use of the
Property.

The Second District’s error in concluding the Impact Fee Law does not apply to the
road improvement impact fees imposed by the County on plaintiff is further highlighted in
the section of its opinion analyzing plaintiff’s argument regarding the doctrine of
unconstitutional conditions. The Second District found the IGA to be a legitimate end run
around the Impact Fee Law because there is a “rough proportionality” between the $8,120

per acre road improvement impact Fees imposed on plaintiff and plaintiff’s actual use of the
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property as a clean fill operation. C 1292; Habdab, I.I.C, 2023 IL App (2d) 2300006 at § 56.
The Second District misses the point.

In 2009, when the County entered into the IGA, it established the Fees for plaintiff’s
property would be $8,120 per acre, regardless of plaintiff’s actual use of the property in the
future. C 1292. Plaintiff annexed the first parcel of the subject property into the Village nine
years later, in 2018. C 1310, 9 27. Plaintiff did not begin using the property for a clean fill
operation until after the annexation. The County’s attempt to point to the use of the
property ten years after the Fees were established does not establish the required “essential
nexus” and “rough proportionality” between plaintiff’s use of the property and the burdens
imposed on plaintiff under the IGA. See, McEhvain v. The Office of the 1llinois Secretary of State,
2015 1L 117170, 9 29. There was no “essential nexus” in 2009 between plaintiff’s non-use of
the property and the $8,120 per acre fee established at that time. Moreover, the retroactive
attempt to identify in 2023 a “rough proportionality” between how plaintiff is now using the
property and the fee apparently fortuitously established 14 years ago does not justify the end
run around the Impact Fee Law. Establishing a fee in one decade and hoping the
landowner’s use of the property one or more decades later justifies the fee is not allocating
the burden of paying for public road improvements in a fair and equitable manner. 605 ILCS
5/5-902.

CONCLUSION

The Second District’s analysis does not just sanction a local governmental unit’s
ability to create an end run around the statutory requirements, it zzpites it. This is an
important question not only because of the path it will pave for local governments to avoid
the Impact Fee Law, but could also set a precedent for avoiding other constitutional and

statutory obligations as well. Moreover, the Second District’s conclusion that the Impact Fee
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2023 IL App (2d) 230006
No. 2-23-0006
Opinion filed November 21, 2023

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT
HABDAB, LLC, ) Appeal from the Circuit Court
) of Lake County.
Plaintiff-Appellant, )
)
v. ) No. 20-MR-514
)
THE COUNTY OF LAKE and THE )
VILLAGE OF MUNDELEIN, )  Honorable
) Jacquelyn D. Melius,
Defendants-Appellees. ) Judge, Presiding.

JUSTICE JORGENSEN delivered the judgment of the court, with opinion.
Justices Birkett and Mullen concurred in the judgment and opinion.

OPINION
q1 Plaintiff, Habdab, LLC, filed a two-count declaratory judgment action against defendants,
the County of Lake (county) and the Village of Mundelein (village). In count I, directed against
the county and the only count at issue in this appeal, plaintiff sought to invalidate an
intergovernmental agreement between the county, the village, and several other municipalities.
The agreement established construction funding for future highway improvements in the county’s
central area and provided that a portion of the construction costs would be reimbursed to the county
from impact fees collected from developers, including plaintiff, in the central area. Plaintiff alleged
that the agreement violated the Road Improvement Impact Fee Law (Impact Fee Law) (605 ILCS

5/5-901 et seq. (West 2022)) and that it had an interest in avoiding payment of unconstitutional
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fees. The county and plaintiff filed cross-motions for summary judgment, and the trial court
granted the county’s motion, denied plaintiff’s motion, and entered judgment in the county’s favor
and against plaintiff on count I. The court subsequently made findings pursuant to Illinois Supreme
Court Rule 304(a) (eff. Mar. 8, 2016). Plaintiff appeals, arguing that (1) the Impact Fee Law
applies to the agreement’s fees because they meet the statutory definition of impact fees, (2) the
agreement’s fees do not comply with the Impact Fee Law because they are assessed on a per-acre
basis and, thus, are not specifically and uniquely attributable to the developed property’s actual
impact on the roadway system, (3) the doctrine of unconstitutional conditions bars the fees because
they constitute an unconstitutional taking, and (4) plaintiff never agreed to pay the unconstitutional
impact fees. We affirm.

12 I. BACKGROUND

q3 A. Central Lake County Area Transportation Improvement Intergovernmental Agreement
14  In 2009, the county and three municipalities (the villages of Mundelein, Grayslake, and
Libertyville) entered into an intergovernmental agreement, the Central Lake County Area
Transportation Improvement Intergovernmental Agreement (IGA). Its purpose was to establish
construction funding for future highway improvements in the central Lake County area. The
improvements were intended to address existing and future traffic demands. Under the IGA, the
county agreed to design and construct road improvements in exchange for a portion of the
construction costs being reimbursed from fees collected from developers within the area, upon the
occurrence of certain triggers. The parties to the IGA agreed that developers of future
developments would be collectively assessed 50% of the construction costs of the road
improvements and the remaining 50% of the costs would be borne by the county as a “public

benefit.”

A2
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15 Specifically, as relevant here, the IGA provides that the villages, “as a condition of
annexation of any unincorporated territory located within the Central Lake County Area and within
a Highway Improvement Area,” would “require the execution of an annexation agreement, which
annexation agreement shall include among its terms the payment of FEES in accordance with this
Agreement.” The IGA establishes six “Highway Improvement Areas” within the central Lake
County area, and the parties (to the IGA) created a schedule of fees for each subarea. The fees for
each subarea would be divided by the number of developable areas within each subarea and
assessed against future developments, based on the number of acres contained within each
development.

16 The fees would be collected “prior to granting Final Development Approval.” The term
“Final Development Approval” was defined as “the latter of the grant of Zoning Relief, annexation
approval, or final plat approval.” If none of these conditions apply, the fees are collected upon “the
issuance of the earlier of a grading permit, a site development permit, a building permit, or a
certificate of occupancy.”

917 B. Annexation Agreements Between Plaintiff and the Village

98  Plaintiff and the village, a home rule municipality, entered into three successive annexation
agreements. Parcel 1, consisting of 6.6 acres, was annexed via an annexation agreement, dated
September 11, 2018, for a “clean fill” commercial development project.! Parcel 2, consisting of
10.03 acres, was annexed via an amendment to the annexation agreement, dated July 22, 2019.
Parcel 3 was annexed through a second amendment, dated April 26, 2021, about eight months after
the complaint was filed in this case. Neither the annexation agreement nor the first amendment

included any provision in which plaintiff agreed to pay the IGA fees.

IThird parties pay a fee to plaintiff to truck in fill to be deposited on the parcels.

_3-
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949  The second amendment provided for the annexation of parcel 3, consisting of 35 acres, into
the village. It addressed the payment of fees arising from the IGA as a result of any “Final
Development Approval.” The amendment stated that the parties agreed that any fees, as defined
in the IGA and as a result of any final development “or otherwise, relative to any or all of the
Combined Parcel,” were the owner’s responsibility to pay to the county. However, the village and
plaintiff agreed that plaintiff would not be required to pay any fees while the lawsuit challenging
the county’s ability to charge and collect the fees remained pending. The second amendment also
provided that plaintiff agreed to indemnify and hold harmless the village from 50% of attorney
fees and costs, up to $50,000, the village incurred in connection with the litigation; this included
such amounts associated with any claims made by any IGA party, any settlement, any claim, and
any judgment against the village by the county, plaintiff, or any other IGA party, relating to the
IGA and/or the annexation agreements/amendments and the village’s actions or omissions. It also
stated that the expected completion date of plaintiff’s improvements on the three parcels was
December 31, 2035.

910 The three parcels were zoned agricultural prior to annexation; afterward, they were
reclassified into the R-1 “Single Family Residential Zoning District.” Plaintiff submitted to the
village various plans and plats of annexation.?

911  On September 19, 2019, the county informed the village that plaintiff owed $191,581.90
in fees for parcels 1 and 2 pursuant to the IGA. It asserted that the fees must be paid before the
county would issue a construction access permit for the properties.

12 C. Plaintiff’s Complaint and Other Filings

’The parcels are located south of Petersen Road, north on Winchester Road, and east of

Illinois Route 83.
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13 On August 25, 2020, plaintiff filed a declaratory judgment complaint against the county
(count I) and the village (count II), seeking a declaration that it was not obligated to pay the fees
under the IGA on the basis that the county had not complied with the Impact Fee Law. Also at this
time, plaintiff was seeking to annex parcel 3 into the village. Specifically, as to count I, which is
at issue in this appeal, plaintiff asserted that the IGA fees did not meet the requirements of the
Impact Fee Law and, thus, the county lacked the authority to impose them and could not condition
the issuance of a permit or other discretionary benefit upon plaintiff’s agreement to pay the fees.
It also alleged that it had a tangible interest in avoiding the payment of unconstitutional “road
improvement impact fees.” 605 ILCS 5/5-903 (West 2022).
4 14 On October 5, 2022, the village filed an answer, affirmative defenses, and a counterclaim
against plaintiff, seeking a declaration that plaintiff must pay any IGA fees related to all three
parcels. It also filed on that date a third-party complaint against the county, seeking a declaration
that the IGA fees were not yet due because final development approval had not been granted by
the village for parcels 1 or 2. On July 6, 2021, the village voluntarily dismissed its counterclaim
against plaintiff, based on the agreement contained in the second amendment to the annexation
agreement, which provided that the village shall voluntarily dismiss its counterclaim within 10
days of the parties’ execution of the second amendment.
115 On May 24, 2021, the county filed a third-party counterclaim against the village, asserting
breach of contract and unjust enrichment and seeking recovery of unpaid IGA fees. It asserted that
the village breached the IGA by not including a provision in the annexation agreement or the first
amendment that required plaintiff to pay the IGA fees. It sought $191,581.90 in unpaid fees.

916 D. Summary Judgment Motions

A5

ED - 25728797 - Robert O'Donnell - 12/26/2023 1:51 PM



130323

2023 IL App (2d) 230006

17 On June 29, 2022, the county moved for summary judgment as to count I of plaintiff’s
declaratory judgment complaint. It argued that the IGA fees, as they related to plaintiff and its
three parcels, were not subject to the Impact Fee Law because they “flow” from an annexation
agreement entered between the village and plaintiff and are, therefore, enforceable.? The county
also asserted that the fees under the IGA are not “road improvement impact fees” under the Impact
Fee Law because they are not conditioned on the issuance of a building permit or a certificate of
occupancy. /d.

4 18 Plaintiff, on August 23, 2022, filed a cross-motion for summary judgment on count I of its
complaint, arguing that the IGA fees are unenforceable against it because they are unconstitutional
and violate the Impact Fee Law. Specifically, plaintiff asserted that the county had violated the
federal and Illinois constitutions and that the IGA fees are “road improvement impact fees.” The
IGA parties coerced landowners, it alleged, to “agree” to pay the fees, as a condition of receiving
any of several forms of land use relief from the applicable government unit. In this way, the county
presumed to escape the Impact Fee Law because parties may agree to contract away their
constitutional rights. Plaintiff also asserted that the fees constituted “road improvement impact
fees” and that the IGA is an illegal attempt to avoid the Impact Fee Law’s requirements, because
the roadway improvement impact fees assessed would not be specifically and uniquely attributable
to the traffic demands generated by a particular development but, instead, would be assessed on a

per-acre basis.

3The county asserted that the clean fill operation was proceeding on all three parcels, with
an average of 100 truckloads of fill being brought to them daily. No village approvals remained

pending.
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19 On November 1, 2022, the trial court granted the county’s summary judgment motion and
denied plaintiff’s summary judgment motion. It found that the IGA fees were not subject to the
Impact Fee Law and could be collected via an annexation agreement. Plaintiff appeals.

920 II. ANALYSIS

921 Plaintiff argues that the trial court erred in denying its summary judgment motion and
granting the county’s motion. It contends that the Impact Fee Law applies to this case because the
fees the county seeks to assess on developers to compensate for impacts of their developments on
the public roadway system are unquestionably “road improvement impact fees” under the statute.
Plaintiff further argues that, because the IGA fees are assessed on a per-acre basis and are not
specifically and uniquely attributable to its property’s actual impact on the roadway system, the
fees do not comply with the Impact Fee Law and, therefore, violate its constitutional rights under
the takings clauses of the fifth amendment to the United States Constitution and section 2 of article
1 of the Illinois Constitution. U.S. Const., amend. V; Ill. Const. 1970, art. I, § 2. It further contends
that neither the county nor the village may condition plaintiff’s receipt of a discretionary benefit,
such as annexation or the issuance of an access permit, on plaintiff’s agreement to give up its
constitutional rights. Finally, plaintiff argues that it never agreed to pay the unconstitutional impact
fees. For the following reasons, we affirm the trial court’s ruling.

922 Summary judgment is appropriate where the pleadings, depositions, admissions, and
affidavits on file, viewed in the light most favorable to the nonmoving party, reveal that there is
no genuine issue of material fact and that the moving party is entitled to judgment as a matter of
law. 735 ILCS 5/2-1005(c) (West 2022); First of America Bank v. Netsch, 166 1l1. 2d 165, 176
(1995). When parties file cross-motions for summary judgment, “they agree that only a question

of law is involved and invite the court to decide the issues based on the record.” Prelet v. Pielet,

AT
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2012 IL 112064, 9 28. “However, the mere filing of cross-motions for summary judgment does
not establish that there is no issue of material fact, nor does it obligate a court to render summary
judgment.” /d. We review de novo a trial court’s ruling on a motion for summary judgment.
Standard Mutual Insurance Co. v. Lay, 2013 IL 114617, 9 15.

923 This case involves a question of statutory interpretation. The fundamental rule of statutory
interpretation is to ascertain and give effect to the intent of the legislature. Benzakry v. Patel, 2017
IL App (3d) 160162, 9 74. The most reliable indicator of that intent is the language of the statute
itself. /d. In determining the plain meaning of statutory language, a court will consider the statute
in its entirety, the subject the statute addresses, and the apparent intent of the legislature in enacting
the statute. /d. If the statutory language is clear and unambiguous, it must be applied as written,
without resorting to further aids of statutory interpretation. /d. We review de novo issues of
statutory interpretation. /d. 4 73.

924 A. Relevant Statutes

125 We begin with the relevant statutes. The Illinois Municipal Code allows municipalities to
enter into annexation agreements with owners of land in unincorporated territories. 65 ILCS 5/11-
15.1-1 (West 2022). Furthermore, such agreements may provide for contributions of either land or
monies or both to any municipality or other units of local government. /d. § 11-15.1-2(d).

926 The Impact Fee Law authorizes certain units of local government* to implement “road
improvement fee” ordinances and resolutions to supplement other funding sources so that the

burden of paying for such improvements is allocated fairly and equitably. 605 ILCS 5/5-902 (West

4“Units of local government” means ““counties with a population over 400,000 and all home

rule municipalities.” 605 ILCS 5/5-903 (West 2022).
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2022). In so doing, the statute promotes economic growth and preserves local elected officials’
adoption of ordinances and resolutions that adhere to minimum standards and procedures. /d.
927 Section 5-904 of the Impact Fee Law provides, in relevant part:

“No impact fee shall be imposed by a unit of local government within a service area
or areas upon a developer for the purposes of improving, expanding, enlarging or
constructing roads, streets or highways directly affected by the traffic demands generated
from the new development unless imposed pursuant to the provisions of this Division. An
1mpact fee payable by a developer shall not exceed a proportionate share of costs incurred
by a unit of local government which are specifically and uniquely attributable to the new
development paying the fee in providing road improvements, but may be used to cover
costs associated with the surveying of the service area, with the acquisition of land and
rights-of-way, with engineering and planning costs, and with all other costs which are
directly related to the improvement, expansion, enlargement or construction of roads,
streets or highways within the service area or areas as designated in the comprehensive
road improvement plan.” (Emphasis added.) /d. § 5-904.

928 Section 5-911 addresses the timing of the assessment of impact fees and provides:
“Impact fees shall be assessed by units of local government at the time of final plat approval
or when the building permit 1s issued when no plat approval is necessary. No impact fee
shall be assessed by a unit of local government for roads, streets or highways within the
service area or areas of the unit of local government if and to the extent that another unit
of local government has imposed an impact fee for the same roads, streets or highways.”

(Emphasis added.) /d. § 5-911.

A9
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929 The statute prescribes the timing of the payment of impact fees. Impact fees imposed on a
residential development, consisting of one single-family residence, are “payable as a condition to
the issuance of the building permit.” /d. § 5-912. As to all other types of new development, the
fees are “payable as a condition to the issuance of the certificate of occupancy, provided that the
developer and the unit of local government enter into an agreement designating that the developer
notify the unit of local government that the building permit or the certificate of occupancy has
been issued.” /d. If agreed to by the unit of local government and the person paying the fees, they
may be paid at the time the building permit is issued or at an earlier stage of the development. /d.
930 The statute defines a “road improvement impact fee” as
“any charge or fee levied or imposed by a unit of local government as a condition to the
issuance of a building permit or a certificate of occupancy in connection with a new
development, when any portion of the revenues collected is intended to be used to fund
any portion of the costs of road improvements.” (Emphasis added.) /d. § 5-903.
931 The Impact Fee Law preempts home rule powers and functions. /d. § 5-919.
932 B. Application of Impact Fee Law to IGA Fees
933 Plaintiff argues first that the IGA fees are “road improvement impact fees” under the
Impact Fee Law. It disputes the county’s assertion, based on the definition of that term included
in the statute’s definition section, that the Impact Fee Law applies only to “road improvement
impact fees” that are collected at the time a “building permit or certificate of occupancy” is issued.
1d. § 5-903. It contends that the county’s assertion is based on an arbitrary distinction between a
“road improvement impact fee” as defined in the Impact Fee Law and the fees the county seeks to
collect under the IGA. Plaintiff argues that the definition must be read more broadly and in

conjunction with the phrase, “in connection with a new development.” /d. Plaintiff also asserts that

-10 -
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the county’s interpretation leads to an absurd result, in that a municipality could avoid the statute
by making fees payable upon an event other than the issuance of a building permit or a certificate
of occupancy. It posits that there would be no need to adopt a comprehensive road plan, for
example, under this scenario. Instead, a municipality could merely require a developer to pay
impact fees at the time it submits its application for a building permit rather than when the permit
is 1ssued.

934 Plaintiff also contends that the remainder of the statute guides the definition it proposes.
Plaintiff points to the statutory provision addressing the timing of the assessment of impact fees,
which requires that they be assessed at the time of final plat approval or, if no approval is necessary,
when a building permit is issued. /d. § 5-911. Plaintiff argues that this provision ensures that the
fees are assessed when the development is far enough along that the plan is final or building
permits are issued, thus assuring that the fees will be related to the actual development. Conversely,
here, it contends, the fees the county attempts to impose on plaintiff’s property were assessed in
2009, long before plaintiff sought to annex its property into the village, let alone develop its
property.

935 Further, plaintiff asserts that the statutory provision addressing the payment of impact fees,
which requires that the fees shall be payable as a condition to the issuance of a building permit or
a certificate of occupancy, shows that the language in the definitions section of the Impact Fee
Law was not intended to be limiting. /d. § 5-912. In plaintiff’s view, the legislature did not intend
the statute to apply only to “road improvement impact fees” that a unit of local government has
independently decided to impose on its developers at the stage of development when the issuance
of a building permit or a certificate of occupancy is imminent, as opposed to any other stage.

Rather, plaintiff contends, that language is in the definitions section because that stage is when

-11 -
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units of government are required to collect “road improvement impact fees.” Plaintiff also points
to language in the same provision that allows parties to agree to payment of impact fees before the
building permit is issued. /d. Thus, it reasons, the Impact Fee Law clearly applies to “road
improvement impact fees” that are imposed pursuant to an agreement, including an annexation
agreement. Plaintiff argues that the IGA fees are not removed from the statute’s purview just
because the county imposes the fees when a property is annexed through a voluntary annexation
agreement instead of when a building permit or a certificate of occupancy is issued.

936 Plaintiff points to section 5-904, which addresses the purpose of the statutory fees. It
contends that the IGA fees’ purpose is the same as that of “road improvement impact fees” under
the Impact Fee Law. The purpose of IGA fees is to fund roadway improvement projects that will
be required so county highways can meet the demands of increased traffic generated from future
development. The purpose of “road improvement impact fees” is to improve, expand, enlarge, or
construct roads, streets, or highways directly affected by the traffic demands generated from the
new development. /d. § 5-904.

937 The county responds that the term “road improvement impact fee” in the statute means the
fee imposed as a condition to the issuance of a building permit or a certificate of occupancy. Here,
however, the fees that the village would be required to collect from plaintiff under the IGA do not
involve the exchange of a fee for the issuance of a building permit or a certificate of occupancy.
Rather, the county contends, the fees involve the voluntary annexation of the plaintiff’s properties
into the village as authorized by the Illinois Municipal Code. Thus, it reasons, the IGA fees, as
they relate to plaintiff’s properties, are not “road improvement impact fees” and do not fall within

the purview of the Impact Fee Law.

-12 -
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938 The trial court found persuasive Shore Development Co. v. City of Joliet, 2011 IL App
(3d) 100911-U, an unpublished order upon which the county had relied.’> The trial court
determined, as had the court in Shore, that the Impact Fee Law did not apply, because the fees at
issue did not constitute “road improvement impact fees” under the Impact Fee Law since they were
not levied upon the issuance of a building permit or certificate of occupancy. See id. § 29 (noting
that the case before it did not involve the charge of a fee in exchange for the issuance of a building
permit or a certificate of occupancy but, rather, the initial annexation of the subject property and
the approval of a final plat). The trial court here further found that the annexation agreement or the
IGA controlled for determining fees.

139 We likewise agree that the IGA fees do not constitute “road improvement impact fees”
under the Impact Fee Law. The IGA provides that payment of the highway improvement fees
thereunder is a condition of annexation into one of the villages. It also provides that the party
having jurisdiction over a development is responsible for collecting the fees before granting “Final
Development Approval” (defined as the latter of the grant of zoning relief, annexation approval,
or final plat approval; if none of the foregoing apply, then the issuance of the earlier of a grading
permit, a site development permit, a building permit, or a certificate of occupancy).

940 The Impact Fee Law, again, defines “road improvement impact fees” as

*Illinois Supreme Court Rule 23(e) (eff. Feb. 1, 2023) prohibits parties from citing as
persuasive authority nonprecedential orders entered before January 1, 2021. Thus, the county
should not have cited Shore, which was filed in 2011, for any purpose. See Kazz v. Hartz, 2021 IL
App (1st) 200331, 9 41. Regardless, courts may adopt the reasoning of unpublished orders. See
Byrne v. Hayes Beer Distributing Co., 2018 IL App (1st) 172612, 9 22. Our analysis, thus, is

unaffected by the county’s reliance on Shore.
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“any charge or fee levied or imposed by a unit of local government as a condition to the
issuance of a building permit or a certificate of occupancy in connection with a new
development, when any portion of the revenues collected is intended to be used to fund
any portion of the costs of road improvements.” (Emphasis added.) 605 ILCS 5/5-903
(West 2022).
941 There is no ambiguity in the statutory definition. The phrase “in connection with a new
development” does not broaden the definition, as plaintiff suggests. We also find unavailing
plaintiff’s assertion that the county’s position is based on an arbitrary distinction between a “road
improvement impact fee,” as defined in the Impact Fee Law, and the fees the county seeks to
collect under the IGA. We believe that, if the legislature intended to encompass into the Impact
Fee Law every conceivable exaction for highway improvements, it would not have limited the
definition of “road improvement impact fees.” That the statute encompasses only fees levied as
conditions to the issuance of either a building permit or a certificate of occupancy reflects that the
legislature selected a point in time distinct from and later than, as relevant here, annexation.
942 Nor can we conclude that the remainder of the statute contains language supporting
plaintiff’s position. Section 5-911, which addresses the timing of the fee assessment and provides
that “road improvement impact fees” shall be assessed “at the time of final plat approval or when
the building permit is issued when no plat approval is necessary” (id. § 5-911), does not act to
broaden the definition of “road improvement impact fees,” which, again, are limited to fees “levied
or imposed *** as a condition to the issuance of a building permit or a certificate of occupancy in
connection with a new development.” /d. § 5-903. The two conditions in the definition must still

be met.
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943  Section 5-912 also does not impact the definition of “road improvement impact fees.” That
section addresses the timing of payment of “road improvement impact fees” and sets forth methods
of payment that are intended to minimize the effect of impact fees on the persons making the
payments. /d. § 5-912. For residential developments, it provides that fees “shall be payable as a
condition to the issuance of the building permit.” /d. For all other types of developments, fees
“shall be payable as a condition to the issuance of the certificate of occupancy.” /d. Finally, the
section provides that the parties may agree to the payment of the fees ““at the time when the building
permit is issued or at an earlier stage of development.” (Emphasis added.) /d. We believe that this
language does not reflect that the legislature intended to broaden the definition of “road
improvement impact fees.” The fact that parties may agree that the statutory fees may be paid
earlier than the default times under the provision does not in any way show that the definition
includes fees other than those that are “levied or imposed *** as a condition to the issuance of a
building permit or a certificate of occupancy in connection with a new development.” /d. § 5-903.
944 Even if, as plaintiff asserts, the county and the villages entered into the IGA to avoid the
Impact Fee Law’s requirements, we cannot ignore a statutory definition with very specific
language. Because we conclude that the IGA fees do not constitute “road improvement impact
fees,” the Impact Fee Law has no relevance to our decision. Accordingly, we need not address
plaintiff’s arguments concerning compliance with that statute.

45 C. Doctrine of Unconstitutional Conditions

946 Next, plaintiff argues that the doctrine of unconstitutional conditions bars the county’s
attempt to circumvent the Impact Fee Law by agreeing that the village will require plaintiff to
“agree” to pay the IGA fees. Specifically, plaintiff contends that, despite the IGA, the county and

the village cannot agree between themselves to do away with plaintiff’s constitutional right (ze.,
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to be required to pay only impact fees that are specifically and uniquely attributable to its
development, pursuant to the takings clauses of the federal and Illinois Constitutions) in exchange
for a discretionary governmental benefit (z.e., annexation). Further, plaintiff contends that, if the
fees are not specifically and uniquely attributable to the development activity, it amounts to
confiscation of private property, rather than reasonable regulation under the police power. Plaintiff
maintains that, here, it was faced with a Hobson’s choice (Ze., an apparent free choice when there
is no real alternative) of either (1) accepting the IGA’s per-acre fee without any input on its behalf
nor any consideration as to what its actual use of the property will be or (2) foregoing the
discretionary benefit of annexing its property into the village. For the following reasons, we find
plaintiff’s argument unavailing.
947  Preliminarily, we note that plaintiff agreed at oral argument that municipal/county
enactments are presumptively constitutional. See, e.g., Jackson v. City of Chicago, 2012 IL App
(1st) 111044, 9 20 (further noting the challenging party has the burden to establish a constitutional
violation). Also, courts construe enactments to uphold their validity and constitutionality, where
that can reasonably be done. See, e.g., In re Commitment of Walker, 2014 IL App (2d) 130372,
9 20.
148 “ ‘[T]he unconstitutional conditions doctrine *** vindicates the Constitution’s enumerated
rights by preventing the government from coercing people into giving them up.” > Willie Pear/
Burrell Trust v. City of Kankakee, 2016 IL App (3d) 150655, 9 36 (quoting Koontz v. St. Johns
River Water Management District, 570 U.S. 595, 604 (2013)).

“Under the doctrine of ‘unconstitutional conditions,’ the ‘government may not require a

person to give up a constitutional right *** in exchange for a discretionary benefit

conferred by the government where the benefit sought has little or no relationship’ to the
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right. Dolan v. City of Tigard, 512 U.S. 374, 385 (1994). The Seventh Circuit has explained
that the meaning of the doctrine is simply that ‘conditions can lawfully be imposed on the
receipt of a benefit—conditions that may include the surrender of a constitutional right,
such as the right to be free from unreasonable searches and seizures—provided the
conditions are reasonable.” Burgess v. Lowery, 201 F.3d 942, 947 (7th Cir. 2000). The
Supreme Court has adopted a two-part test for evaluating unconstitutional conditions
questions: first, is there an essential nexus between the condition burdening rights and a
legitimate state interest and second, is there a ‘rough proportionality’ between the burden
on the individual and the harm the government seeks to remedy through the condition.
Dolan, 512 U.S. at 386-91.” McElwain v. Office of the Illinois Secretary of State, 2015 IL
117170, 9 29.
949 Here, plaintiff notes that no developer was a party to the IGA and that the IGA establishes
fees and leaves no opportunity for a developer to change the amount of such fees. Thus, it
maintains, the fees are not the result of any bargain between the developer and the municipality
into which it seeks to annex. Instead, they are, according to plaintiff, a condition imposed on the
developer by the municipality, on behalf of the county, and the developer has no ability to negotiate
the fees. Accordingly, the practice, it asserts, is unconstitutional.
950 Plaintiff further asserts that, in essence, the county is attempting to use the IGA to
circumvent the Impact Fee Law by using the village as the enforcer of the county’s unconstitutional
impact fees. The IGA, it notes, provides that, if plaintiff seeks to obtain a discretionary benefit
from the village, the village must “require” plaintiff to “agree” to pay the county’s unconstitutional
impact fees. However, it asserts, the unconstitutional conditions doctrine prohibits the village from

requiring plaintiff to give up its right to be free from unconstitutional takings in exchange for a
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discretionary benefit. Plaintiff maintains that it has no obligation to pay the county any “road
improvement impact fees” other than those the county may assess in compliance with the Impact
Fee Law, 7e., “road improvement impact fees” with an actual nexus to the impact on public
roadways attributable to plaintiff’s development. 605 ILCS 5/5-904 (West 2022). Thus, it reasons,
the county’s argument that the IGA does not have to honor plaintiff’s constitutional rights because
parties may agree to contract away their constitutional rights does not weigh in favor of the IGA’s
validity.

51 Plaintiff further asserts that it has a right to be required to pay only those impact fees that
are specifically and uniquely attributable to its development, pursuant to the takings clauses of the
federal and Illinois constitutions. This is the constitutional right, it contends, the IGA is designed
to force landowners to “agree” to contract away. Plaintiff also again raises the Impact Fee Law,
arguing that it provides the procedure for satisfying the “rough proportionality” requirement. Its
purpose, plaintiff contends, is to provide a procedure for ensuring that roadway improvement
impact fees are specifically and uniquely attributable to the development, which 7s the “rough
proportionality” required in Illinois. The county, plaintiff argues, does not get to ignore the Impact
Fee Law and deem that its own procedure is enough of a “rough proportionality,” such that the
statute does not need to be followed.

952 The county responds that plaintiff does not have a right to annex property into a
municipality, which involves a voluntary, arm’s length bargained-for contractual arrangement
between a municipality and a property owner. Plaintiff, it contends, was not required to annex into
the village, and the village was not obligated to enter into an annexation agreement with plaintiff.
In choosing to annex the three parcels into the village to conduct its commercial clean fill

development, the county asserts, plaintiff freely agreed in the second amendment to pay the IGA
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fees for the parcels upon termination of the litigation in favor of the county. The county argues
that, because this matter involves fees provided pursuant to a voluntary annexation agreement, as
authorized by section 11-15.1-2(d) of the Illinois Municipal Code, the doctrine of unconstitutional
conditions has no application.

953 We agree with plaintiff that it has referenced a constitutional right, specifically, “the right
to receive just compensation when property is taken for a public use.” Dolan v. City of Tigard, 512
U.S. 374, 385 (1994). However, we disagree with plaintiff that the unconstitutional conditions
doctrine applies.

954 Turning to the first requirement under the doctrine, we conclude that there is an essential
nexus between the condition burdening rights and a legitimate state interest. As to the latter, “the
need to minimize or reduce traffic congestion is a legitimate State interest.” Northern Il/inois Home
Builders Ass’n, Inc. v. County of Du Page, 165 1ll. 2d 25, 32 (1995). Further, “a nexus exists
between preventing further traffic congestion and providing for road improvements to ease that
congestion.” /d. The IGA provides that, as property develops in the central Lake County area,
residents will benefit from highway improvements that ensure traffic is efficiently transported
through the area, and it provides for construction funding for such improvements.

955 Second, we conclude that there is a rough proportionality between the burden on plaintiff
and the harm the county (via the village) seeks to remedy through the condition. Plaintiff misstates
the proper standard, asserting that the IGA fees must be specifically and uniquely attributable to
its development. Our supreme court has noted that rough proportionality is the proper standard
under the unconstitutional conditions doctrine (which is a federal doctrine). McElwain, 2015 1L
117170, 429 (citing Dolan, 512 U.S. at 386-91). This standard requires a lesser degree of

connection between the exaction and the projected impact of the new development than the
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specifically-and-uniquely-attributable standard, which applies in takings challenges under the
Illinois Constitution. Northern Illinors Home Builders Ass’n, 165 1ll. 2d at 33. No precise
mathematical calculation is required, but the municipality must make some sort of individualized
determination that the required dedication is related in both nature and extent to the impact of the
proposed development. Dolan, 512 U.S. at 391.

56 We believe that there is a rough proportionality between the IGA fees assessed against
plaintiff’s parcels and the road improvements. The IGA’s purpose is to establish construction
funding for future highway improvements in the central Lake County area. The improvements are
intended to address existing and future traffic demands. Under the IGA, the county agreed to
design and construct road improvements in exchange for a portion of the construction costs being
reimbursed from fees collected from developers within the area, upon the occurrence of certain
triggers. It established six “Highway Improvement Areas” within the central Lake County area,
and the parties created a schedule of fees for each subarea. The fees for each subarea are divided
by the number of developable areas within each subarea and are assessed against future
developments, based on the number of acres contained within each development. The three parcels
were zoned agricultural prior to annexation; afterward, they were reclassified into the R-1 “Single
Family Residential Zoning District.” Plaintiff’s clean fill operation, which operates on all three
parcels, involves about 100 truckloads of fill per day (as of March 2022) being transported to the
parcels.

957 In summary, because both of its requirements are met, the unconstitutional conditions
doctrine does not apply here to render the fees a taking without just compensation.

958 D. Annexation Agreement
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959 Finally, plaintiff argues that it has notagreed, via the annexation agreements, to give up its
constitutional right to pay only impact fees genuinely attributable to the impact its property has on
the roadways. It notes that the first annexation agreement between it and the village does not
mention the county’s impact fees and contains no promise by plaintiff to pay them. Similarly, it
notes, the first amendment to the annexation agreement does not mention the IGA fees and contains
no promise by plaintiff to pay them. The second amendment to the annexation agreement contains
references to the IGA fees, plaintiff notes, but it also has language providing that, 7fits challenge
to the fees fails, it agrees to pay the fees to the village.® Plaintiff argues that the foregoing is not a
knowing and voluntary agreement to waive a constitutional right. Rather, it is an express
preservation of a judicial challenge seeking to enforce that right. It also contends that the trial
court’s judgment in the county’s favor cannot stand, if the judgment turned on the court’s finding
that plaintiff “agreed” to pay the fees in the annexation agreement, where, in plaintiff’s view, such
a finding is erroneous.

960 In this appeal, plaintiff challenges the trial court’s summary judgment rulings by raising
arguments based on the Impact Fee Law and the unconstitutional conditions doctrine. We have
rejected those arguments. (Neither our discussion of the Impact Fee Law nor the unconstitutional
conditions doctrine rely on any “agreement” to pay the IGA fees.) As plaintiff acknowledges, if

its challenge to the county’s impact fees fails and the fees are upheld, as has occurred here, then

Similarly, in its reply brief, plaintiff argues that the second amendment cannot be read to
reflect its agreement to the fees but is, rather, an acknowledgement “that, if plaintiff loses this
lawsuit, and the County’s fees are deemed constitutional, then the fees would have to be paid, and

plaintiff would have to pay them.”
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plaintiff must pay the fees to the village. Thus, we reject plaintiff’s argument that it never agreed
to pay the IGA fees.

161 [II. CONCLUSION

962 For the reasons stated, we affirm the judgment of the circuit court of Lake County.

163 Affirmed.
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FILED

8/25/2020 4:31 PM
ERIN CARTWRIGHT WEINSTEIN

IN THE CIRCUIT COURT OF THE NINETEENTH Jumcnﬁ'.?ﬁieéﬂ’
LAKE COUNTY, ILLINOIS aKe

HABDAB, LLC, an Illinois limited Liability

company,
Plaintiff,

% ) 20MRO0000514

COUNTY OF LAKE, an Illinois body politic ;

and corporation, and VILLAGE. OF :;

MUNDELEIN, an Illinois municipal ‘

)

)

)

' corporation,

Defendants.

Plaintiff, Habdab, 1LGC, by and through its awomeys, ODonnell Callaghan LLG, for its
complaint for declaratory judgment, states as follows:

1. Plaintff, Habdab, LL.C, is an Illinois limited liability company with its principal place
of business in Mundelein, Lake County, Illinois. '

2 Defendant, the Village of Mundelein (the - *Village™), is a home rule municipal
corporation located in Lake County, Illinois. _

3 Defendant, the County of Lake (the “County”), is an Illinois body politic and
cotporation, located in Lake County, Illinois.

4. Venue is appropriate in Lake County because both defendants and the property at
issue are located m Lake County, and because the incidents complained of occurred in Lake County,
Illinois.

Road Improvement Impact Fees in Illinois

5. In 1986, Illinois passed the Road Improvement Impact Fee Law (the “IFL"), which

provides that “No impact fee shall be imposed ... unless imposed pursuant to the provisions of this

Division.” 605 ILCS 5/5-904.

e Circuit Court
County, lllinois
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6. The IFL establishes a specific procedure for the imposition of road improvement
irapact fees on owners and developers of property within Illinois. Se 605 ILCS 5/5-901, of seg.

7. The IFL requires that road improvement impact fees be approved by ordinance ot
resolution only after detailed and compulsory procedures. The required procedures inchude adoption
of a comprehensive road improvement plan, preparation of land use assumptions, establishment of
an advisory committee, as well as public noticc and hearing. 605 ILCS 5/5-905.

;B The statute provides a fee payer the right to appeal the land use assumptions and the
road improvement plan, 605 ILCS 5/5-917. In fact, under the [FL, all matters relating to road
improvement impact fees ate appealable. Id.

9. The IFL requires that any road improvement impact fee imposed on a development
must be specifically and uniquely awributable to the traffic demands generated by that particular
development. 605 ILCS 5/5-904.,

10.  Further, all road improvement impact fees must not exceed a proportionate share of
the costs that will be incurred by the unit of government in providing road improvements to serve the
new development. 605 ILCS 5/5-904,

11,  Under the IFL, road improvement impact fees must be assessed at the time of final
plat approval or when the building permit is issued. 605 ILCS 5/5-911.

12,  Governmental units may enter into agreements for the cooperative collection of road
improvement impact fees, 605 ILCS 5/5-912,

13.  Further, any road improvement impact fees assessed against 4 property owner must
be returned to the property owner (with interest) unless the governmental unit eaters into a contract

1o use those fees for road improvements within five years. 605 ILCS 5/5-916.
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The County’s Road Imptmr;'.mem Impact Fees
14." In 2009, the County enteted into an agreement with the Village and two additional
municipalities - Graysleke and Libertyville - for the collection of road improvement impact fees on
new developments within the so-called Central Lake County Area. A copy of the Central Lake County
Area Transportation Improvement Intergovernmental Agreement (the “IGA”) is attached as Exhibit
1,
15.  Under the IGA, the County may deciée to construct certain road improvements

identified in its Year 2020 Transportation Priority Plan, or “cerain projects not yet listed in any of the

County’s published planning documents.” Exhibit 1, p. 2 (see definition of “Improvements” and
“Pees”); s also Ex. 1 at §TV(2). On information and belief, the Year 2020 Transportatior: Priority Plan
was approved in March of 2001, . _

16. - Under the IGA, any developer of a new development is required to pay road
improvement impact fees whlch, in the aggregate, are anticipated to cover 50% of the costs of the
County’s potential improvements. Ex, 1 at §IV(3). Payment of the fees is a condition of granting any
final development approval. Ex. 1 at §V(2).

17, In order to collect the County’s road improvement impact fees, 2 municipality will
require a developer sceking to annex an unincorporated territory into that municipality 10 execute an
annexation agreement which includes payment of the County’s road improvement impact fees as a
condition of annexation. Ex. 1 at §¥(1).

18.  Foramyunincorporated property, the County will impose the same road improvement
impact fees as a condition of any application to the County for zoning relief, If a property does not
require zoning relief, the County will refuse to grant any variance under the County’s highway access
ordinance unless the landowner agrees to pay road improvement impact fees as set forth in the IGA.

Ex. 1 at §V(1).
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19.  If the County's road improvement impact fees are collected by a municipality, that
municipafity shall transfer the fees directly to the County; any fees collected by the County are rewined
by the County. Ex. 1 at §V(2).

20,  If road improvement impact fees paid to the County pursuant to the IGA are not
spent on road improvements for new developrents, the County is permirted to use such funds for
long-term capital replacement costs and major maintenance activities. Ex. 1 at §V(7).

21.  As set forth in the IGA, the County’s road improvement impact fees fail to satisfy the
requirements of the Road Improvement Impact Fee Law.

22.  ‘The road improvement impact fees imposed by the IGA are not established by a
comprehensive road improvement plan based on deauled land use assumptions. 'Ihey are not
approved by a resolution or an ordinance after 4 notice and hearing with the ove.mght and review of
a qualified advisory commiee. Ses, 605 ILCS 5/5-905.

23.  'There is no advisory committee, and there is no public notice and hearing before road
improvement impact fees are imposed. The County’s road improvement impact fees are not subject
to appeal and there is no requirement that the County return unused fees. S#, 605 ILCS 5/5-917; 603
ILCS 5/5-916.

24,  The Countys road improvement impact fees are not specifically and uniquely
attributable to traffic demands generated by any new development, or related in any way to the
proportionate share of costs that may be incurred for road improvements that will serve the new
development. “

25.  Instead, owners and developers of property within the Central 1ake County Area are

assessed road improvement impact fees based solely on the total acreage of their property.
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Road Improvement Impact Fees Imposed on Plaintiff

26.  Plaintff is the owner of three parcels of real estate in Lake County, which parcels are
located south of Petersen Road, north of Winchester Road, and east of Illinois Route 83, Attached as

Exhibit 2 is an plat of annexation on which plaintiffs’ parcels are labeled “Parcel 1,” Parcel 2,” and
“Parcel 3.7 |

27.  Parcel 1 is approximately 6.6 acres. It was annexed into the Village pursuant to an
Anreration and Development Agreement dated September 11, 2018 (the “Annexation Agreement”).
A copyof the Annexation Agreement is attached as Exhibit 3,

28.  Parcel 2 is approximately 10 acres, It was annexed into thc‘ViJJage pursuant to an
Amendment to Annexation and Development Agreement dated July 22, 2019 (the “Amended
Annexation Agreement™), A copy of the Amended Annexation Agreement is attached as Exhibit 4.

29.  Phindff currently operates a commercial clean fill operation on Parcel 1 and Parcel 2.

30.  The Annexation Agreement and the Amended Annexation Agreement do not include
any contractual provision that requires phintiff to pay the County’s road improvement impact fees.
Ses generaliy; Exhibit 3 and Exhibit 4.

31.  Nevertheless, the County has demanded phintiff pay $191,581.90 as a result of its
annexation of Parcel 1 and Parcel 2 to the Village and use of Parcel 1 and Parcel 2 as a commercial
clean fill operation. Jee, Letter from Lake County State’s Attorney to John Lobaito dated February 4,
2020, attached as Exhibit 5.

32, 'The County has refused to grant plaintiff an access permit to Winchester Road solely
because the Courtty’s road improvement impact fees have not been paid in full. 74,

33.  Further, plaintiff is presently secking annexation of Parcel 3 to the Village pursuant to
a second amendment to the ‘Ann_ia‘i:at_ion-.a.nd Development Agreement. Upon'annexation, Parcel 3

will be hc;)rpomted into phintiff’s commercial clean fill operation.
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34, The Village bas advised plaintiff that Parcel 3 is also located in Area 5, and that
annexation of Parcel 3 will also require payment of .mad improvement impact fees for each of its
approximately 35 acres. 'The road improvement impact fees attnbutable to Parcel 3 have not been
finally calculated, but are estimated at approximarely $400,000.00.

COUNT 1.~ DECLARATORY JUDGMENT AGAINST THE COUN]

35.  Plainff restates and re-alleges Paragraphs 1-34 as paragraph 35 of this Count 1,

36. . The County lacks the authority to impose any road improvement impact fees except
as set forth in the Road Improvement Impact Fee Law.

37, The County's road improvement impact fees do not meet the requirements set forth
in the Road Improvement Impact Fee Law.

38.  Because the County lacks authority to impose its road improvement impact fees, the
County may not condition the issuance of an access permit, or any other discretionary benefir, on
plaintiff’s agreement to pay the County’s road improvement impact fecs.

39,  Phintiff has a tangible legal interest in avoiding the payment of unconstitutional road
improvement impact fees to the County.

40, 'The County has an adverse interest in seeking to obtain payment of the road
improvement impact fees from plaintiff,

41,  There islan actual controversy between the parties as to whether plaintiff is required
to pay the road improvement impact fees to the County.

WHEREFORE, plaintiff, Habdab, LLC, requests that this Court find, declare and enter
judgment in favor of plaintiff and against the County of Lake, and in sé doing order as follows:

2) die County of Lake's. road: improvement impact-fees, as set forth in the Central Lake

Counity Area Transportation Improvemerit Intergovernmental Agreement, do not comply
with the Road Improvement Impact Fee Law;
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b) the County of Lake does not have the authority to impose or collect from Habdab, LLC
any road improvemenr impact fees set fonh in the Central Lake County Area
Transportation Improvement Intergovemmental Agreement;

o) the County of Lake does not have the aiithority to condition the issuance of an access
permit, or any other discretionary benefit, upon Hibdab; LLC'’s agrecruent to pay road
improvement impact fees set forth in the Central Lake County Area Transportation
Improvement Intergovernmental Agreement;

d) Habdab, LLC does not have anyobligation or duty to pay to the County of Lake any road
improvement- impact fees set forth .in the Central Lake County Arca Transportation
Improverent Intergovernmental Agréement; and

¢) for whatever additional and further relief is necessary to ensure complete relief is accorded
to plaintiff,

42,  Plainuiff msm.es' and re-alleges Paragraphs 35-38 as paragraph 42 of this Count IL,

43,  Because the County lacks authority to impose its road iraprovement impact fees, the
Village does not have the authority to collect the County’s road improvement impact fees as set forth
in the IGA.

44,  Because the County lacks authority to impose its road improvement impact fees, the
Village does not have the authority to condition the annexation of Parcel 3, or any other discretionary
benefit, upon plaintiff's agreement to pay the County’s road improvement impact fees 4s set forth in
the IGA.

45, Plaintiff has a tangible legal interest in avoiding the payment of unconstitutional road
improvement impact fees 1o the County.

46,  'The Village has an adverse interest in seeking ta condition plaintiff’s annexation of s
property upon plaintiff’s payment of the road improvement impact fees to the County. ’

47.  There is an actual a;onu'ovemy between the parties as to whether plaintiff is required
to pay the road improvement impact fees to the County in order to annex Parcel 3 into the Village.
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WHEREFORE, phintiff, Habdab, LLC, requests that this Cour find, declare and enter
judgment in favor of plaintiff and against the Village of Mundelein, and in so doing order as follows:

" a) the County of Lake’s road improvement impact fees, as set forth in the Central Lale
County Area Transportation Improvement Intergovernmental Agreement, do not comply
with the Road Improvement Impact Fee Law;

b) the Village of Mundelein does not have the authority to impose or collect from Habdab,

LLC any road improvement impact fees set forth in the Central Lake County Area.
Transportation Improvement Intergovernmental Agreement;

¢) . the Village of Mundelein does niot have the authorityto condition the anneiation of Parcel
3, or any other discretionary benefit, upon Habdab, LLC’s agreement to pay road
improvement impact fees set forth in the Central Lake County Area Transportation
Improvement Intergovemmerital Agreement;

d Habdab, LLC does not have any obligation or duty to pay to the Village of Mundeleifi amy
road improvement impact fees set forth in the Central Lake County Area Transportation
Improvement Intergoverntmental Agreement; and

e) for whatever additional and further relief is necessary to ensure complete relicf is accorded
to plaindff.

HABDAB, LLC

By :
One of its attomeys

4

Rohert T. ODonnell (ARDC# 3124931)
Hayleigh K. Herchenbach (ARDC# 6327026)
ODonrell Callaghan LLC

28045 N. Ashley Circle, Suite 101

Libertyville, I1. 60048

847-367-2750

rodonneli@och-law.com
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CENTRAL LAKE COUNTY AREA
TRANSPORTATION IMPROVEMENT
INTERGOYE AL AGREEMENT

This CENTRAL LAKE COUNTY TRANSPORTATION IMPROVEMENT
INTERGQVERNMENTAL AGREEMENT (the "Agreement”) is entered into this
day of 4 AD, 2044 by and among the COUNTY OF LAKE, Iiinols, an
Illinois body: politic and corporats, acting by and through It Chalr and County Boerd
(herejnafier refetred to es the "COUNTY™), the VILLAGE OF GRAYSLAKE, an Illincis
municipal corporation, acting by and fhrough its Mayor and Village Board (hereinafier referred
to 83 "GRAYSLAKE"), the VILLAGE OF LIBERTYVILLE, an Hlinois municipal corporstion,
acting by and through its Mayor and Village Board (bereinafter referred to es
"LIBERTYVILLE"), the VILLAGE OF MUNDELEIN, sn [linois home rule municipal
corporation, asting by and through its Mayor and Village Roard (hereinafier referred to as
"MUNDELEIN"), and such other municipalities as may subscribe hersto pursuant to the terms of
this Agreement, The COUNTY, GRAYSLAKE, LIBERTYVILLE, MUNDELEIN, end any
other municlpalities that subscribe to this Agreement aye hereinafter referred to collectively ss
“Parties” 1o this Ammtnﬂuyomlsnﬁ!ndwindiﬁdmﬂyna?uty"mm

Apgresment,
WITNESSETH

WHEREAS, the Parties all have jurisdictional responslbility over portions of the territory
generally described as the Central Lake County Ares; and

WHEREAS, the Perties recognize that the quality of life and the public bealth, safety, and
welfire of the Central Lake County Area are dependent on ensuring that public fhcilities and
particularly roadways are designed and developod in & mannar that can convey the anticipated
vehicular traffic in the area; and

WHEREAS, as additional property in the Central Lake County Area develops, the Pertles
acknowledge and sgree that they sad their residents will all benefit by ensuring that sdequats
rights-of-way and varlous roadway improvements are provided so that traffic in the Central Lake
County Area can be safely and efficiently transported upon and through area roadways; and

WHEREAS, in collsboration with GRAYSLAKE, LIBERTYVILLE, MUNDELEIN, and
the Villeges of Haipesville, Round Lake Park, and Round Lake (hereinafier collectively referred
1o as the "VILLAGES"), the COUNTY has evaluated the treffic demands that anticipated firture
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development will have upon Peterson Road and those existing or planned roadweys within the
Central Lake County Ares that are tributary to or otherwise contribute substantially to vehicular
traffic upon Peterson Road or within the Central Lake County Ares; end

WHEREAS, in response to such anticipated future development, the COUNTY has
identified roadway improvement: projects (hercinafler the "IMPROVEMENTS") that will be
required so that County Highways ogt meet the demands of imcreased traffic genetated from said
future development, including rght-ofway acquisitions pecessary to comstruct the
IMPROVEMENTS. Among said BMPROVEMENTS are certain projects listed in the
COUNTY's YEAR 2020 TRANSPORTATION PRIORITY PLAN, as well &s certain projects
not yet listed in any of the COUNTY's published planaing documents. The YEAR 2020
TRANSPORTATION PRIORITY PLAN, by this reference is hereby madse a part of this
| . Agreoment; and

WHEREAS; tho COUNTY has also developed cost estimates relating to the
IMPROVEMENTS (inoluding the cost of right-of-way acquisitions); and

WHEREAS, in order to provide for the collection of payments: to cover the estimated
costs of IMPROVEMENTS, the Parties desire to establish a schedule of highway improvement
fees (hereinafler "FEES") to equitably assign costs for the IMPROVEMENTS to individual
development parcels within the Central Lake County Ares, which FEES will be matched by
COUNTY funds to cover the full cost of the IMPROVEMENTS; and ‘

. WHEREAS, the Parties have determined that the COUNTY s 50% contribution to the
cost of the IMPROVEMENTS is reflective of the oxisting traffic demsndy for the
IMPROVEMENTS as woll s traffic to be generated from sources outside the Central Lake
County Area, but the FEES to be paid are reflective of the anticipated traffic demands for the
IMPROVEMENTS from future developmeant within the Central Lake County Arca; and

|

|

WHEREAS, the Parties desire to establiah a meana by which new Developments within
the Central Lake County Area will pay appropriate FEES to ensure that necessary
[MPROVEMENTS can be funded to protect and preserve the public health, safety, welfare, and
convenience, especially while traveling in the. Central Lake County Area; and

WHEREAS, the COUNTY has authority to require a permit az a precondition o a

property accessing upon County Highways, gnd to that end the COUNTY has enacted its
"Highway Access Regulation Ordinance” (the "ACCESS ORDINANCE"); and

2.
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) WHEREAS, the VILLAGES have authority under 65 ILCS 5/11-15.1-1 ef seq, to enter
into annextion sgreements in commection with the anmexation of tertitory end, pursuant to such
annexation agreements require matters not otherwise forbidden by law; and

WHEREAS, the VILLAGES also bave suthority to enter into sgreements reganding the
exercise of jurisdiction within their 1.5-mile planning areas pursuznt to (but not limited to) !
Division 11-12 of the Illinois Munjcipal Code, 65 ILCS 5/11-124 ot seq.; and L

WHEREAS, the entire Central Lake County Ares lies within the 1.5-mile planning
Jurisdiction of at least one of the VILLAGES; and

WHEREAS, pursuant to Section 10 of Artiele VI of the Ilinois Constitution of 1970 |
and the Illino!s Intergovernmenta! Cooperation Act, 5 ILCS 220/1, of seg. (“Cooperation Act"), |
the COUNTY and any of the VILLAGES may contract or otborwiss assoclats among
themselves, or transfer any power or function, In any mennernot prohibited by law or ordinance;
and

WHEREAS, in eddition, the COUNTY and GRAYSLAKE have previoualy entered Into
that certain "Agreement for Transportation Improvements” dated April §, 2005 (the "Central
Range Transportation Agreenient”) affecting cartain developments with GRAYSLAKE that are
located in the Central Lake County Area; and

WHEREAS, consistent with the objectives of this -Agresment, the COUNTY and
GRAYSLAKE desire to amend the Central Ratge Transportation Agreement; and

WHEREAS, the Parties desire to extend participation In this Agreement to all of the
VILLAGES, mmmmucanmvwmbeammadmmmimm«hmm

Agreement forpmposm of edding Parties 10 this Agreoment; and

WHEREAS, at least 30 days (and not moro than 120 days) prior to the approval of this
Agreement, GRAYSLAKE, LIBERTYVILLE, MUNDELEIN and any other muriicipalities that
may subscribe to this Agreement havs posted public notice of this Agreement for et least 15

consecutive days and they have causod notice of this Agresment to be published ot loast once in
apaperufganeralclrwluﬁonwithinﬁw(:mwu&uCowﬁminamordanmwlthﬁsmcs
5/11-12-9;

“3.
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NOW, THEREFORE, for and In consideration of the mutual éovenants contsined bereln,
made pursuant o all applicable statutes, local ordihantes and authority, the Partles do heroby
enter into the following Agreement:

SECTION ¥
_EI 2 g ! g !‘h b

1. It is mutually agreed by end emong the Parties that the foregoing preambles are hereby
incorporated into and made a part of this Agreement as though fully set forth,

2. It is mutually agreed by and dmong the Partics that the “headings™ aa contained in this
Agreement are for reference only and the actual written provisions, paragraphs, and words
ofthip Agreement shall control,

SECTION I
Definitions

In addition to terms defined elsewhere in thiz Agreement, the following terms, whenever-
used in this Agreement, shall have the following meanings uniess e different meaning is required
by the context:

1. "Central Lake County Area": That portion of Leke Coumty, Illinois generaily depicted in
Exhibit A‘attachied to and made & part of this Agreement.

2, “County Engineer": That person designated by the COUNTY as the County Engineer, or
any designee acting st the direction of and on behalf of such designated County Engines,

| 3. "Developer”: The owner of a Development, as well an assignee, coniract purchaser,
| agent, or other person having control over a Development dnd responsibility for the
| Development,

4. "Development”: Any residential, commercial, Industrial, or other project which is being
newly constructed, reconstrucied; redeveloped, strusturally altored, relocated, or enlarged’
on any lot, parcel, or truct in the Central Lake County Area in connection with receiving
Final Developmont Approvel from the COUNTY or one of the VILLAGES, and which
geterates additional treffio within the Cenmtral Lake County Area. The Partles
acknowledge and agree that the reconstruction, structural elterstion, relocation, or

|

-
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enlargement of a detached single-family-residence within the Central Lake County Arca
s not a Development for purposes of this Agrecment. In addition, with respect to any
property involving Development in multiple phases or plats, each such phase or final plat
shall be deemed a separate Development.

"Final Development Approval”; For any Development, the latter of the grant of Zoniog
Ralief, annexation approval, or final plat approval, If none of the foregoing apply, the
issuance of the carlicr of a grading permit, e site developroant permit, a bullding pernit,
or a cortificate of occupancy,

"Fund”: The acoount to be established and maintained by the COUNTY into which eny

FEES paid pursuast to this Agreement are to be deposited and from which the cost of

IMPROVEMENTS may be peaid or reimbursed. The Fund ahall include six Area Sub-
Accounts (as herelnafter defined).

"Highway Coeridor”; Peterson Road and those existing or plannied roadways within the
Central Lake County Area that are tributary to or otherwise contribute substantially to
vehicular traffic upon Peterson Road or within the Cantral Lake County Area as depicted
on Exhibit A

"Highway Improvement Areas™; One of six subsrcas of the Central Lake County Arca as
depicted on Exhibit A that are used for purposes of this Agreoment to allocats the cost of
IMPROVEMENTS and to establish the FEES set forth in this Agreement.

"Zoning Reliof*: Any form of disoretionsry approval authorized under & Pazty's zonlag
regulations, inchiding without limitation rezonings; specifically requested zoning text
amendments, variations, conditional or special use permits, or final planned unit
developmem approvals, or any final subdivision plat for which eny varlances are
- required,

SECTION IX
Hishwpy Improvement Areas and Associated FEES:

It is mutually agreed by and among the Parties hereto that the COUNTY, with the
collaboration of the VILLAGES, has ovaluated the traffic and transporiation effects of
future Developments along and upon the Highway Corridor for purposes: of ideutifyiog
IMPROVEMENTS that will be required to serve tho dditional traffic resulting from such
Developments. The COUNTY has also prepared a schedule of FEES to be assessed upon
Developments located within any of the six (6) Highway Improvement Areas within the
Central Lake County Area as deploted on Exhibit A.
ol
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2. The Partics acknowledge and agreo that each of the six (6) Highway Improvement: Aress
have associated FEES, expressed on a per-acre basis, that are intended to ofiset the cost of
IMPROVEMENTS necessitated by the additional traffic to be generated as a result of
Developments In the particolar Highway Improvement Area. The methodology for the
calculation of FEES is described under Seotion 1V of this Agreement; the achedule of
FEES Is attached bereto as Exhibit B and by thia reference made 8 part of this Agreement,

SECTION TV
Cost of IMPROVEMENTS; Calcalation of FEES;
niaibility fo OVEMENTS

. (a) mwmofidmﬁwgmmnovmm.mecowwmmmpw
estimated costs relating to such IMPROVEMENTS, Based on thoss cost estimates, the
- COUNTY has allocated these costy to the various Highway Improvement Areas, and then
sscertained a per-acre FEE that will generate sufficient rovenues to pay 503 of the costs of
the IMPROVEMENTS, It is munally agreed. by and among the Pattios heroto thet &
Development in any Highway lmprovement Area will create new demands for
IMPROVEMENTS, the cost of which will be, in part, offset by the payment of the FEES,
The FEES for a patticular Development shall be calculated by multiplying the eppropriste
per acre FEE, as specified in Exhibit B, by the total acres of the Devolopment located
within a particular Highway Improvement Ares. It is mutually agresd by and among the
Parties that the FEES have been computed on 8 June 2007-dollars basis and shall be
adjusted annually to reflect projectad increases In both material costs end labor costs. The
edjustment ghall bo calculated using the Construction Cost Index (Source: ENR °
Construction Cost Index). The COUNTY may from time-to-time presert tho Parties with
an updated Exhibit B to reflect such annual cost adjustments, but such cost adjustments

shall apply lrrespective of any updated Exhibit B,
|
|
|

()  The COUNTY'S identification of, and estimated costs for, the IMPROVEMENTS

are sct forth in Exhibit B-1, which Is atteched to and made a part of this Agreement (the

"Estimated Improvement Costs"). It is mutually agreed by and smong the Parties that the

Estimated Improvemeni Costs have been computed on & June 2007-dollars basis and shall
| be adjusted annually to reflect projected increases in both material costs and labor costs,
| which annual edjustment shall be calculated using the Construction Cost Index (Souroe:
| ENR Construction Cost Index). The COUNTY may from time-to-time presens the Parties
withmupdatedﬁxhibltﬂ-]mmﬂmmhwﬂndjmm,hmmhwﬂadjmm
shall apply irespective of sny updated Rxhibit B-1,

-6.
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(¢) In addition to the annual adjustment in the Estimated Improvement Costs as set
forth in Sectlon IV, 1(b), the COUNTY may, from time-to-time, review the scope and
Estimated Improvement Costs set forth in Exhibit B-1, In the ovent that the COUNTY
determnirtes that the scope of the IMPROVEMENTS or the Bstimated Improvement Costs
require a material re-adjustment, the COUNTY may submit a revised Exhibit B-1, If at
least 60% of the Parties approve the revised Exhibit B-1 in writing, then the revised Exhibit
B-1 will supersede the then-applicable Estimated Improviment Costs as provided in
Section IV.I(b) of this Agreement. Whenever this Agresment references Estimated
Improvement Costs ag set forth in Exhibit B-1, such reference includes edjustments to
tboseestmﬂesaspmvldodinthmmh,(c}

2. Itiy mutually agreed by and among the Parties that, except as provided In Section V.4 of
this Agreement, the COUNTY is responsible for the design and conmstruction of the
IMPROVEMENTS. The scheduling of both the design engineering and rcadway
construction for the IMPROVEMENTS shall be as dstarmined (n the sole judgment of the
COUNTY ENGINEER, except that the COUNTY is required to.iriitiato the design of the
IVPROVEMENTS within six months after the ccourrence. of any “trigger event” as set
forth in Exhibit B-1, and thercafter commence construction of such IMPROVEMENTS ay
5000 &y possible (but in no event later than 24 months) aRer completion of design
englnearing end right-of-way acquisition, In addition, except es provided in Section V.4,
the COUNTY shall prepare all neasssary surveys, design plans and specifications, receive
bids, sward construction contraots, furnish: enginecring Inspection during construction, and
ceuse tha IMPROVEMENTS to be built, in scoordmce with the approved plans,
specifications, and construction contracts, Said plens, specifications, snd constraction
contracts a3 gpproved: from time-to-time by the COUNTY ENGINEER shail by this
reference become a part of this Agreemisnt as if fully sot forth.

be sufficient to pay for 50% of the allocable share of the cost of IMPROVEMENTS for
such Highway Improvement Area, and that the COUNTY will finance the remeining 50%
of the costs of the IMPROVEMENTS solely from its avallable transportation funds, In the
event that the COUNTY determincs that constructlon of all or a paortion of the
IMPROVEMENTS &sscciated with a particular Highway Improvement Aree is warranted
prior to the commencement of all of the contemplated Development within such Highway
Improvement Area and the payment of all the FEES a5 provided for in this Agreement,
such prior construction of the IMPROVEMENTS shall not affect the obligations of the

3. Itis anticipated that FEES from Developments within & Highway nprovement Area will
|
i
|

-7-
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Parties under this Agreement to collect (or to cause to be collected) FEES from a
Development In accordance with the provisions of this:Agreement:

SECTIONV
Imposition and Collection of FRES; Credits; Dishursements

The Partles acknowledge and agree that eny new Development within the Central Lake

County Ares will penerats traffic within the Highway Corridor that, without the offsetting:

offect of the IMPROVEMENTS, (1) will have adverse impects on the surrounding
properties and the facilities avallable to serve properties within the Central Lake County
Ares, (1i) will diminish the value of surrounding properties, and (fif) will threaten the public
health, safety, and welfare,: To finance such offsctting IMPROVEMENTS, 1t is nocessary
to collect the FEES contemplated by this Agreement. Conaistent with the foregoing, the
Parties agree as follows:

a) The VILLAGES (hat arc Parties to this Agreement, and each of them, agree that, as e
condition of snnexation of any unincorporated territory located within the Central
Lake County Area and within a Highway Improvement Area, suoh VILLAGE shall
tequire the execution of an annexation agreement, which armexetion agrecment shail
Include among its terms the payment of FEES in.accordento with this Agrecment.

b) Ths COUNTY agress that, as 8 condition of eny Zoning Reliof for & Development
involving any unincorporated territory located within the Cemtral Lake County Area
and within s Highway Improvement Ares, the COUNTY will require the owner of
such tertitory to agree to pay the FEES in accordance with this Agreemert.

c¢) For any Development of unincorporated territory of Lake County that does not require
Zoning Rolief, the COUNTY ngrees that it will not prant any variances under the
ACCESS ORDINANCE exoept upon the condition that the Developer agrees to pay
the FEES in accordance with this Apreement.

d) For any Development of property that Is located in any of the VILLAGES g3 of the
date of this Agreerent (or as of the date that the VILLAGE in question becomes &
party to this Agreoment) and that is not subject to an annoxation or other egrecment
conforming {0 the provislons of Section V.1.a or Sectlon VI of this Agreemeat, the
VILLAGR baving jurisdiction agrees that It will not grant any Zoning Relief for such
Development except upon the condition that the Developst agrees to pay the FEES in
aecordange with this Agreement,

Ua-
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e} In the cveat that Development of a property can occur without Zoning Relief or occurs
within a8 VILLAGE that is not a Party, the Parties agree that no variances under the
ACCESS ORDINANCE will be granted except upon the condition that the Developer
agrees to pay tho FEES in accordance with this Agréement,

2. The Party having jurisdiction over a Development shall be responsible for collecting the
FEBS relating to s Development prior to granting Final Development Approval. Upon the
collection of any FEES, a Party shall-transfor the FEES to the COUNTY for deposit into the
Fund, Altcrnatively, any Party having jurisdiction over 8 Development may cause FEES to
be paid and collected by requiring that no Development shall receive Final Development
Approval unless the FEES have been peid to the COUNTY and a receipt of such payment
from the COUNTY is delivered 10 the Party having jurisdiction. Any FEES collected
directly by the COUNTY pursuant to the preocding sentence shall be deposited into the
Fund as hereinafier provided.

3, The COUNTY shall establish the Pund at & local hank or trust. The Fund shall have
separate interest-bearing sub-accounts for each of the Highwey Improvement Areas (the
"Area Sub-Accounts”). Upon receipt of any FEES, the COUNTY shall deposit such FEES
into the Arca SubxAccount relating to the Highwsy Improvenent Area from which the
FEES were collected. Intevest earned on moneys within &ny Area Sub-Account of the-Fund
shal! be held in, and shall become part of, such Area Sub-Account. Neither the FEES nor
any interest eamned thoreon within any Area Sub-Account shall be used either (a) for any
purpose other than to defray the costs of IMPROVEMENTS for the Highway [mprovement
Area associated with such Area Sub-Account, or (b) to pay the COUNTY's 50% share of
any IMPROVEMENTS.

4. The Partics acknowledge and agree that, as part of & Development, certain of the
IMPROVEMENTS (including the provision of right-ofiway relating to en
IMPROVEMENT) may be provided by the Developer. Insunhmm,cradjtsagahs:ﬁa
FEES otherwise due may be granted in sccordance with this Section,

) In lieu of paying FEES or in consideration of a reduction in the FEES, a Dmaloper may,
determined by the County Engineer, cither: (1) construct all or a portion of the
IMPROVEMENTS ("CONSTRUCTION CREDITS"); (2) dedicdte right-of-way
necessary for the construction of the IMPROVEMENTS ("RIGHT-OF-WAY
CREDITS"); or (3) both construct all or 8 portion of the IMPROVEMENTS and dedicate
right-of-way necessary for the construction of the IMPROVEMENTS.

-

i
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b) The dollar value of both CONSTRUCTION CREDITS and RIGHT-OF WAY CREDITS'
shall be based upon the Estimated Improvement Costs, which credits will be intended to
reflect the cast savings by the COUNTY by virtue of such costs being.absorbed as part of
the Development.

¢) To the extent all or a portion of an IMPROVEMENT is to be construsted as part of &
Davolopment in exchange for CONSTRUCTION CREDITS, said IMPROVEMENT
ghall be constructed in accordance with ths esteblished roadwsy design policies of the
Lake County Division of Transporiation.

d) To the extent that right-of-way for the comstruction of all or & portion of the
IMPROVEMENTS is dedicated as part of a Development, the Developer will be required
to (i) present to the COUNTY good and transferable title to sald right-of-way, (ii) ensure -
that said right-of-way shall be free and clear of any encumbrances that would peeciude
use of the right-of-way for IMPROVEMENTS, ({if) provide s Plat of Dedication to the
COUNTY that can be used to transfer title to the COUNTY and be in 8 format zcceptable
to the County Engineer and the County Recordes’s Office, mnd (iv) execute and deliver
such other documents as may reasonably be coquired to effect the purposes of this
paragraph. Such transfer of right-of-way must be completsd before any RIGHT-OF-
WAY CREDITS shall bs credited towards a Development.

¢) To the extent that a Developer installs IMPROVEMENTS or dedi¢ates rights-of-way so
that the value of any CONSTRUCTION CREDITS and any RIGHT-OF-WAY CREDITS
isgreatnrthnnthaFBESdmﬁnmtheDwglnpmm then the Developer shall be entitled
to relmbursement oaly from the assooisted Area Sub-Account of the Fund (ad not from
i eny other COUNTY or VILLAGE funds), and only to the extent that the value of the
‘ CONSTRUCTION CREDITS and RIGHT-OF-WAY CREDITS exceed the amomt of
the PEES otherwise due from the Development (the "EXCESS CREDITS"). To the
‘ extent that such Area Sub-Account lacks sufficient monsys to reimburse the value of the
‘ EXCESS CREDITS at the time of completion of the IMPROVEMENTS or dedication of
the right-of-way, the COUNTY will pay solely from the applicable Arce Sub-Account
such EXCESS CREDITS, or portion thereof, to the Developer within 30 days after such
moneys become available from the applicable Aree Sub-Account The priorily for
reimbursing EXCESS CREDITS to Developers flom fimds avellsble (or that may
becorne available) in the applicable Area Sub-Account shall be based on the first-in-time
of the completion of IMPROYEMENTS or the dedication of rightyof-way giving rise to

the EXCESS CREDIT,
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5. It is mytually agreed by and among the Parties hereto that the computation of FEES does not

include the costs of any roadway improvements specifically relating to the access for a
Development fi.e., the addition of tuming lanes, the addition of thtough-trave] lanes, the
ingtallation of traffic signals, etc., (horeinafter "Development Acoess Improvements™)] to or
from any highway as required by the ACCESS ORDINANCE, The Developer shall be
wholly responsible for all costs relating to-any suth Development Access Improvements (the
" Development Access Costs™). No CONSTRUCTION FEB CREDITS or RIGHT-OF-WAY
CREDITS shail be awarded for, nor shall any emounts from the Fund be used to pay. such
Developmeni Access Costs.

. Whenever the COUNTY undortakes the design and construction of IMPROVEMENTS, the

COUNTY shall be authorized to draw moneys from the appropeiate Atea Sub-Account of the
Fund to pay for 50% of the lesser of the actual cost of the IMPROVEMENT or the Batimsted
improvement Costs as set forth in Exhibit B-1, Tho Partics recognize that, in light of the
provisions of this Section V.6, the COUNTY may pay more than 50% of the actual cost of

the IMPROVEMENTS, in the ¢vent the aoctus! cost of the IMPROVEMENT exceeds the

estimated Improvement Costs.

. In the event that moneys remain o apy Area Sub-Account of the Fund after the

IMPROVEMENTS for the relevant Highwey Improvement Ares have been completed and
all EXCESS CREDITS have been peid, such moneyy shall be used first to reimburse the
COUNTY for such omounts it confributed in excess of 50% of the cost of the
IMPROVEMENTS associsted with such Highway Improvement Area. Any moneys
remeining In an Area Sub-Account after the COUNTY is s0 reimbursed shall be uged for the
long-term capital coplacement costs and msjor malntenance activities relating to the
IMPROVEMENTS in the appropriate Highway Improvemnent Area.

SECTION V1.
Amendment to the Central Ranpe Transportation Agreement

. The Parties acimowledpe and agree that the terms and peovisions of this Section have o

applicability to any of the Partics except the COUNTY and GRAYSLAKE,

. The COUNTY and GRAYSLAKE agree that the terms of this Agreement are herchy

incorporated into and made a pert of that certain "Agreememt For Trensportation
Improvements Between the Village of Grayslake and the County of Lake,” dated April 5,

2005 (the "Central Range Transportation Agreement”™).

. The COUNTY and GRAYSLAKE agree to amand Sestions 2.A through 2.C of the Central

=
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Range Transportation Agreement, so that sald Sectmns 2.A through 2.C of the Central Range
Transportation Agreement ehall hereafter be and read as follows:

Section 2. County Roadway Improvements
A, Yiiage Obilgations. The Village agrees to assume full financial

responsibllity (except ea provided in Subsection 2.8 and 2.C of this Agresment),
and without reimbursement from the County for any associated costs, for the
design and conairuction (Inciuding the acquisition, without cost to the County, of
any required rights-of-way or easements by negetiation or eminant domain, In the
namae.of alther tha County for the County highways, the State of Ilinals for State
roadways, and the Village-for Viliage streéts) of the following improvemerts to
County and State roadways:

1, Improvements to the Alleghany Read/lllinols Routs 120 Intersection, as
generally depleted on the Intarsaction Plsn, and as more specifically
depicted on Exhibit B attached to this Agreement {tha “Alleghany/Rt. 120
Improvement’);

2 Improvemants to the Peterson Road/Alleghany Road {mtersection, as
| pencrelly depicied on the Intersaction Plan, and as more specifically
| depictad on Exhibif C aettachsd to this Agreement (the
| "Peterson/Alleghany improvamsnt’); and

3, Improvements to the Peterson Roadilfincls Route 83 Intarssction as

gonsrally depicted on the Intersection Plan, and ag more specifically
dapicted on Exhibit C-1 attached to this Agreament (ths *Paterson/RL B3
Improvampnt’), which improvements shall ke dasignad and constructed
gfter such time as at least twy movements at the intersection are
operating below a level of servipe "D” pursuant to the standards of the
(inola Dapartment of Trarspartution (MBOT™),

B.  Dealgn and Construction Obligailons. Uinjess ctherwise mutually

spgreed by the parties, the Villape shall: (]} undertake and complete the design,

construction, and Installation of the Aﬂa@mym:. 120 lmpmvemm ru:t Iabrﬂnn
31 Docamharzoe‘r ar-§
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C.  Alfemative Funding.Sources. The Viilege reserves the right to saak funds

from partias other than the County to pay for the conetruction and Instaliation of

tha imersection Improvaments. To ihe extent that the County Is awarded eny

grants from any source (other than the County or a “County-related -funding

source) for the express purposa of underteking any of the (nismaction

Improvemants, of portions thereof, such grams shail be applied to eatisfying the
-14-
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) Village's obilgation to finance the corstryation and Installation cf the Intersection
improvemants. In the event that a grart.is awanded to the County for any portion
of the Intersection Improvements, tha Village ehall neverthekss: (1) remaln
improvomentsi—2) be financially reaponsible for any lecal "metching” funds for
such grant; and (32) approve and avecuts any agreement or other
documentation thet may bs necessary In connsction wih securing or
administering such grant. To the extent that the County notiiies the Vllage of is
intant to pursue a grant for any portion of the Intareection Improvements and the
Village ‘concurs with such effort In writing, the Villape shall cooperate with and
assist the County In secuting auch grant, which cooperation shall Include the
payment or relmbursemeant of reasonable expanses that the County ncurs in
preparing any grant application.

4. Except as expressly provided in this Section, the COUNTY and GRAYSLAKE acknowledge
and agree that the terms of the Central Range Transportation Agreement as originglly
approved remain In full foroe and effoct,

SECTION VIL
Additional Parties

* 'The Partles agreo that it is desirable to have the Villages of Hainesville, Round Lake
Park, and Rourd Lake, or any of the foregoing, included as Parties to this Agreement, To that
end, GRAYSLAKE, LIBERTYVILLE, and MUNDELEIN agree that, in the event that the
COUNTY obtains the approval of any of the Villages of Hsinesville, Round Leke Park, or
Round Lake to the terms of this Agreemant and secures such Village's signature to the Codicil
attached hereto ag Exhibit C and by this reference made a part of this Agreement, then upon such
exccution of the Codicll, that Viilage will bo dsemed a Purty to this Agreement as i it were g
Party from the outset, and no farther approvals from the other Parties shall be required.

SECTION VIIL

1. Payments due to the COUNTY by eny of the Partios hereto, in accordance with the
provisions of this Agreement shall be made in a Jump sum for the full amount due prior to
Issuance of any acoeas permit under the ACCESS ORDINANCE or within thirty (30) days
efter eny Final Development Approval (In the event that the proposed Development does
not require access to a County Highway),

2. This Agrecment shall not be construed, in any- roanner or form, to limit the power or
authority of the COUNTY eor the COUNTY ENGINEER to maintain, operats, improve,

15«
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manage, construct, reconstruct, rupai:. wideo or expand COUNTY Highways as best
determined, as provided by law,

3, Nothing contained in this Agreement is intended or shall be construed as in any manner or
form creating or establishing & relationship of co-partners amongst any of the Parties
hereto, or as appointing any of the Parties as an agont of the COUNTY or any other Party.
The Perties and each of them is and shall remain independesit of the COUNTY and each
other with respect to all services performed under this Agreement,

4.  Each party werrants and reprosents to the other parties and agrees that (1) this Agreement
{or the Codlell, es the case may be) has been executed by duly authorized agents or offioers
of such Party and that all such agents end officers have exccuted the same In ecoordance
with the lawful suthority vested in them, pursuamt to all applicable and substemtive
requiroments; (2) this Agresment s binding and valid and will be specificallyenforceable
against each of the Parties to the extent pevmittod by law; and (3} this Agreemsnt does not
violate any presently existing applicable order, writ, injunction, or decree of any court or
government department, commiseion, board, bureau, agency, or-igstrumentality applicable
to any of the Parties,

5. Itis mutually agresd-by and among the Parties hereto that this Agreement shall be deemed
to take effoct on October 15, 2009, providad the duly authorized agents of the Parties
hereto duly execute this Agreement by affixing their signatures prior to Ootober 15, 2009,
In the event the date that the last guthorized agents of the Partics bereto affix their
signatures to this Agreement is subsequent to October 15, 2009, the effective date of this
.Agreement shall then be the first day of the month which follows the date that the last
authiorized agent of the Partios hateto affixes their gignature. Fot any of the VILLAGES
that becomes a Party as a result of the execution of a Codicll pursuant to Section VI, this
Agreement will be effective with respect to that VILLAGE as of the exacution date of such
Codicil.,

| 6. It is mutually agreed.by and betwean the- Parties hereto that all riotices, requests, and other
' communications made under this Agreement shall be made in writing and ahall be sent by
way of standard U.8, Poste] Service mail delivery es follows:

[f to the COUNTY:

i County Engineer

| Leke County Division of Trensportation
|
I

~16-
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600 W, Winchester Rd,
Libertyville, IL 60048
(or most current address)

if to the VILLAGE OF GRAYSLAKE;

Mayor

Village of Grayslake

10 §. Seymour Ave.
Grayslake, IL 60030

(or most cutrent addregs)

-If to the VILLAGE OF LIBERTYVILLE:

Mayor

Villags of Libertyville
118 W. Cook St
Libertyville, IL 60048
(or most current address)

If 1o the VILLAGE OF MUNDELEIN:

This Agreement.shatl be enforceable in any court of cornpeteint jurisdiction by any of the
Partics hereto by any:eppropriste aotion at law or in equity, including any astion to secure
the performance of the representations, promises, covenants, agreements and obligations

Mayor .
Village of Mundelein
440 B. Hawley St.
Mundelein, IL 60060

{or most current address)

contained herein.

The Partics agres that:

if suit 1s brought with respect to the Development of land that is incorporated as
of the effective date of this Agreement, then the COUNTY and the VILLAGE
within whose boundaries the Development is to ocour shall mutually participate in
the deferisé of any such action and equally share the costs of defenss of any such

action;

« 17
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c. if suit Is brought with respect to the Dovelopment of land that is unincorporsted
as of the date that the alleged cause of action arises, then the COUNTY shall be
responiible for the defense of any such action, including all costr of defense of
uny such action,

Tothemmﬂmtamdtishnghtwddngmmwmmmpddm&ahnd,mﬂn
extent permitted by law any judgment requiring repayment of mich moneys shall bo pald
from the Area Sub-Account thet had originally received the moneys in question, To the
extent that an aotion Involves multiple coumts, such mutual defense will extend only to

those counts directly challenging this Agreement,

9. The provisions: of this Agreement aro sevarable. Iprmﬁsian.pamgmph.suﬂon.'
subdivision, clause, phraze, or word of this Agreement is for ary reason beld to be contrary
to law, or contrary to any rule or reguletion having the force and effect of law, such
decision shall not affect the remaining portions of this Agreement.

10. This-Agreament supersedes ali oral sgreements and negotiations emongst the Parties hereto
relating to the subject matter hereof, Any prior formal sgreements amongst or betwoen ey
of the Partles hereto shall remain in full force and effect except as modified by this
Agreement.

11, Any alterstions, amendments, deletions, or waivers of any provision of this Agreement
shall be valid only when expresied in writing and duly exeouted by all of the Purties hereto,

12. This Agreement shall be binding upon and inure to the benefit of the Patics hareto, their

13. This Agreement may be exeonted in multiple identical counterparts, and all of said
counterparts shall, individually and taken together, constitute this Agroement,

14. The Partics shall establish and maintaln. at all timeg during the term of this Agreament
permanent books and records relsting to the matters set forth in this Agrecment. Each
Party shall have the right to iispect and copy such records of the othér during normal
buslness hours, and the Partles hereby waive all copying and related costs. In addition, the
COUNTY agrees that, as part of its ordinary and oustomary snmual sudit process, separate
schedules for each Arca Sub-Account setting forth ‘revenues received and expendihures
made shall be included.

-18-
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5. This Aprcement, end any Codiclls to this Agreement, shall bo certified by the Clerk of each
of the Partics.and recorded in the Office of the Lake County Recorder. Every recordation

of & Codicil shall be deemed e so-affirmation and re-approval of this Agreement. This
Agreement shall remain in full force and effect for a twenty (20) year period, and thereafter
ahall be antomatieally renswed for sibsequent twenty (20) year periods; until &l FEES ste
collected and all IMPROVEMENTS are completed a8 contemplated in this Agreement, If

uny provision of this Agreemeént would otherwise be unlawful or vold for violation of (a)
the rule against perpetuities or some gmalogous statutory provision, (b) the rule restricting
Testraints on alienstion, or (o) eny other statuiory or common: lew rules imposing time
limits, then such easements, rights, restrictions, agreenients; or covenants shall continue
only until 2] years after the desth of the last survivor of the now living lawful descendants
of any now living current or former President of the United States, or the duration of such
statytory limitation (but only to the extent much stitutory limitation is the only basis on
which such provision is authorized): -

{Signature pags to follow.]

«-19-
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VILLAGE OF ‘GRAYSL-AKE‘

pate: W loa]weq

RECOTED POR EXECUTIQN

Martin™Q. Bushler, P.E,

-20-
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EXHIBIT B
Schedule of FEES
Highway | Cost per Acre*
Corridor
1 $3600
2 $2190
3 $6920 °
4 $7500
5 $3120
6 $3630

Erxvoution Verskon

* Costs per acre have been calculated using Jure 2007 estimated construction dollars,
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Exhibit B-1

Schedule of IMPROVEMENTS, Estiinated Costy, aid Trigzer Events
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IMPROVEMENT | Estimated | ROW Total Trigger Event for

by Area and Design & Estimated | IMPROVEMENT | Design of

Highway Copstruction | Costs per | Cost IMPROVEMENT?

Caorridor or Cost per mile!

Highway mile’

Extension

Areal $2,612,500 |na $1,385417 Average Daily Treflic

Peterson east of IL exceeds 16,000 vehiclos®

60

Area2 $2,612500 (nfa $1,097,250 FEES and CREDITS

Fremont Center paid/attributed to the
Fund in the amount of
$0% of the Total
Estimated Improvement
Costs _____

Area2 $2,612,500 |n/a $1,332,275 FEES and CREDITS

Alleghany south of paid/attributed to the

Peterson Fund in the amount of
50% of the Total
Bgtimated Improvement

' - Costs

Aread $5,225,000 | 8827200 |$7,444206 Average Dally Traffic:

Peterson east of IL xceeds 16,000 vehicles®

60 to IL 83 - _

Aread $5,225,000 | $827,200 | $3,570,798 Average Daily Traffic

Alleghany north of excesds 16,000 vehicles®

Peterson : . __

Area d $2,612,500 | $3,106,400 | §6,509,454 FEES and CREDITS

Winchester east of pald/attributed to the

Alleghany Fur in the emotmt of
S0% of the Total
Estimated Improvement
Costs

Aread $2,612,500 | $3,106,400 | $4,122,654 FEES and CREDITB

Winchester west of © peid/attritated to the

Alleghany Fund in the emount of
$0% of the Total
Bstimated Improvement
Costs

e
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Aresd §2,612,500 | 83,106,400 | $4,122,654 FEES and CREDITS

Alleghany south of paid/aitributed to the

Winchester Fund [n the amount of
50% of the Total
Estimated Improvement
Costs

Area s $2,612500 |n/a $940,500 FEES sad CREDITS

Midlothian north paid/attributed to the

of Peterson Fund in the amount of
509 of the Total
Estimated Improvement
Costs

Area § $5225000 |$827200 $6,778,464 Design currently in

Petarson IL 83 to progress

1L 45

Arez § $5225,000 |$827,200 | 98,715,168 Average Dally Traffic

Alleghany south of exceeds 16,000 vehicles®

Rt 120 ,

! Roadway Improvements Costs have been caloulated using the June 2007 Estimated Unit Costa
and Standards from the published Lake County Division of Transportation2007-2012 Proposed
Highway lmprovement Program, Section 7, UNIT COSTS — Roadways.

* The triggers for design of the Improvements that are based on collection of FEES (a3 opposed
to trafFic counts) shall be met when there are sufficient moneys on hand in the Area
Sub-Account to fimd 50% of a particulsr IMPROVEMENT to be paid from such Area Sub-
Account, The COUNTY reserves the right to determine the ordor that IMPROVEMENTS
within 8 Highway Impravement Area shall be undertaken. For purposes of calculeting the
moneys available in an Area Sub-Account for an IMPROVEMENT, both the amount of FEES
paid into such Area Sub-Account of the Fund and the value of CONSTRUCTION CREDITS and
RIGHT-OF-WAY CREDITS relating to the IMPROVEMENT in question shall be considered.

7 In the event that an Area Sub-Accouht has sufficlent funds available (as calculated in
accordance with Note 2 abovs) to undertake the construction of en IMPROVEMENT whosa
trigget is based on & traffic count that has not yet been echleved, the COUNTY shall commence
design of such IMPROVEMENT notwithstanding the fact that the traffic-count trigger hag not
been met. Construction, however, shall not be required to commence until the latexr of (T)
satisfaction of the traffic count trigger as determined by the County Engineer, or (i) 24 months
following completion of design enginecring and right-of-way acquisition,
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EXHIBIT C

Additions] Parties Codicil

THIS INSTRUMENT 1S A CODICIL to that cortain "Central Lake County Area
Transportation Improvement Intergovernmental Agreement” (the "IGA") and {s entered into by
find between (the "Village™ and the COUNTY OF LAKE
(the "County”) pursuani to Scetion VI of the IGA.

The Village hereby acknowledges and agrees that it has: (a) taken all of the procedural
steps described in the IGA required before considering the epproval of the [GA; (b) approved
this Codicll by the duly suthorized action of its corporate authoritics; (c) pursuamt to such
approval elected to accept all of the terms and conditions of the IGA and to be bound thereby;
and (d) authorized its President and Clerk 10 execute this Codicil on behalf of the Village.

The County, pursuant to jts authority under Section VII of the IGA, hereby atcepts the
Village's approval of the Codicll by cauging the Codicll to be executed by the County Board
Chalrmen and County Clerk,

The County and the Village agree to cause their respective: clerks to certify a trus end
correct copy of this Codioil and thereafler record it in the office of the Lake County Recorder.

L]

IN WITNESS WHEREOF, the duly muthorized perscns on behalf of the Village and the
County have signed this Codioll as follows:

) VILLAGE OF
ATTEST:
By:
President
Village Clerk
Date:
COUNTY OF LAKE
ATTEST:
By:
Chair
- Lake County Board
Couaty Clerk
Lake County Date:
¥ $390153_v?

v
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Lake County lllinols

Certified Copy
resolution: 092114

Flle Number; 092114

Joint resclirtion authorting the execufion of the Central Lake County Area Tranaportation
{mprovement Intargovernmental Agreement smong the Viliages of Grayelske, Libertyvills and
Mundaiedn, and Lake County, which addressse the daveloper portion of funding of various
couinty long-temm highway Improvements in sbx sub-arees. Thie resoiution siso amsnds the
existing County/Graysiake Contral Rangs Transportation Agrasment to make the County Gie
lead agency with $4 milion in funding from the Village for the intersection improvements of
Petereon Road/Alleghuny Road and Patarson Roed/IL Rie B3,

RESBOLUTION

_ WHEREAS, the Vilages of Grayaiaks, Libertyville, and Mundalein snd Lake County (the
"Govommental Unis™) heve [uriedictional responaitiity over portions of the tanftory
gonerally described &8 the Central Lake County Area; and

WHEREAS, the Govemnmantal Units recognize thet the qualtty of e and the public
health; safety, and weitare of the Central Lake County Area are dependant upon ensuring
mmmwmmnwmwmmmm
cah efffviantly oanvey the anficipated vehicular traffic In the area; and

WHEREAS, as additional proporty in the Central Lake County Area develops, the
Govemnmental Units acicrowiatige and agrae that they and thair realdents wil all benefit by
ensuring that adequats rights-of-way and various rosdway improvements ers provided 86
that traffic In the Central Lake County Area oan bs safsly and efficiantly transported upon
and through arca roadweys; and

WHEREAS, the Covernmental Units have evaluated the traffic demands that
anticipatad future davelopment wiil have upon Peterson Road {County Highway 20} and
thoss axisting or planned roadways within the Central Lake County Areq that are tributary
to or otherwiss contribute substentially %o vehicutar treffic upon Petarson Road or within the
Cenitral Lake County Areey; and

WHEREAS, in reeponse o such anticipatad fiture davelopment, the Governmental
Unlts have identified roadway improvemant projects (herelnefisr the *improvements”) thet
uﬂbomqﬁru!umnﬂuﬂﬁmbnnﬂh_ﬁmﬁndmmm
frem sald entcpated futive development, ineluding right-of-wey ecquistions nocessary to

Laba County ok o t

Palded o8 HAYXD
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Flo Number 00-2114 .

oconstruol the Improvements: end

WHEREAS, coet estimatss hsve also beon dovelopsd relating o the kmprovements
(Inctuciing the cast of right-af-way soquisiions); and

WHEREAS, [n order to provide m means for collecting payments to cover the estimated
costs of the Improvements, the Governmental Units have developed & * Cantraf Lake
Courty Area Transportation Improvement infsrgovemmental Agroement® (the
"Agroemant”); snd .

WHEREAS, pursuarnt fo Saction 10 of Articts V1| of the |lincls ConstRution of 1670 and
the [Rinols Intergovarnmantal Cooporation Act, 8 ILCS 22011, of seq. (the *Cooperation
Acl), the Govemmantal Unfts mey contraot or otharwise associats arong thamseives, of
transfor any power or funoton, in any manner not prohibited by lew or ordinancs; and

WHEREAS, pursuant to the Cooparation Act and 808 ILCB 5/85-101 of seq., 65 ILCS
8/11-16.1+1 of aaq., and 85 ILCS 5/11-12-4 of seq., the Govarmments] Units have suthority

to enter imo the Agreameant and to enforce the terme therec?, and

WHEREAS, at lszxt 30 days (and not more than 120 days) prior o the approval of this
Agreamen, the Villeges of Graysiake, Libartyvillo, and Mundedain have postad publs notice
of this Agroement for at least 15 consacutive days and they heve caused nolico of thie
Agroomont 1o ba published ut teast onoe In a paper of ganara! clrcutstion within the Centrel
Lake County Area in eccondance with 88 ILCS &/11-12-8; and '

WHEREAS, Laks County and the Vikage of Graysiake have praviously entered info thet
cortaln "Agreement for Tranaportation Improvements”™ deted April 6, 2005 :
(the “Graysieies Cantral Renge Transportsion Agreament’) affecting certain developmants
with Graysiaks that are locatod in the Central Lake County Ares; and :

WHEREAS, conalstont with the cbinctives of tha sakd Graysiaks Cantral Rangs
Transportation Agreament, Laks Courtty and Grayalake destre to amend the seld Graysiaks
Centtral Range Transportution Agreement, by Inclusion of the sald amandrnents in the
Central Laks County Area Transportation [mprovement Intargovermmertal Agreement (e
the Agreement); end, '

WHEREAS, the Govammental Units desire o provide or the participefion inthe
Agreament to thres other Wilages in the Central Lake County Asen (Round Lake, Round
Lake Park and Halnesvilig) and to that end, Laie County will be authorized to enter imo
codichs to the Agresment for purposos of adding atvy of sakd partios 1 the Agresment; und
' i Peivie en TUTWRS

% Lalw Connty sl P
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Fie Number: 093114

WHEREAS, tha Agreoment sets forth the Mghts, responsibiliies end obligations of the
Bovemmeantal Unkts; and

WHEREAS, exacution of the Agreement must bs autiortzed by Resolution of the
County Board.

NOW, THEREFORE, BE IT RESOLVED, by this County Board of Laks Cotinty, linals,
that the Chalr of the Cotmty Board and the Clerk of sakd County bs and thay are horeby
authorizad and dirested.to executs the attached Agreement, in the form subatantially

BE J¥ FURTHER REBOLVER, that the Courity Engineer shell transmit, in witting, the
final Agrearmiait to be executad by the Chalr of the County Board and the County Ciark,

DATED ut Watskogsn, Lake County, liinols, on this 10th day of November, A.D,, 2008

fi Wikard R, Hetinder, cartfy that this Is @ te copy of resolution No. 002114, passsd

by te:a on 11/10R09.

Novembar 18, 2005
Date Cortificd

Laskw Oy Bl Pagut Printod ow 11197200
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ANNEXATION AND DEVELOPMENT AGREEMENT
HABDAB, LLC

BETWEEN

VILLAGE OF MUNDELEIN
AN ILLINOIS MUNICIPAL CORPORATION

AND
HABDAB, LLC

{19908 West Winchester Road, Mundelein, IL
PIN No. 10-12-300-038)

DATED AS OF September 11, 2018
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ANNEXATION AND DEVELOPMENT AGREEMENT

I INTRODUCTION

This Annexation and Development Agreement {"Agreement”) is made as of the \\%b day of
Sepredece |, 2018, by and between ameng the Village of Mundelein ("Village”}, and
HABDAB, LLC [“Owner”). The Village and the Owner are collectively referred to herein as the

“Parties.”
il RECITALS
WITNESSETH;

WHEREAS, the Owner holds fee simple title to certaln property that Owner wishas to develop
within the Village that property consisting of 6.6 acres, commonly known as 19908 West
Winchester Road, assigned PIN 10-12-300-038 which is legally described in Exhibit A attached
hereto and made a part hereof {“Subject Property”).

WHEREAS, it is the desire of the Parties to annex the Subject Property to the Village and zone and
develop the Subject Property in accordance with the terms of this Agreement and in accordance
with the ordinances of the Village; and

WHEREAS, Village and Owner have or will perform and execute all acts required by law to
effectuate such annexation and zoning and development of the Subject Property; and

WHEREAS, the Subject Praperty is situated in the unincorporated area of Lake County and is
contiguous to the incorporated territory of the Village; and

WHEREAS, the corporate authorities of the Village have duly fixed the time for a public hearing
on this Agreement and pursuant to legal notice have held such hearings thereon all as required
by the provisions of the Illinols Statutes including Division 13 of the Illinols Municipal Code {65
ILCS 5/11-13-1, et seq.) and the Village authority as a home rule unit of local government; and

WHEREAS, In reliance upon the current development of the Subject Property, Owner and the
Village have executed all petitions and other documents and timely served zll natices that are
necessary to accomplish the annexation of the Subject Property to the Village; and

WHEREAS, In accordance with the powers granted to the Village by the provisions of the illinois
Compiled Statutes, 65 ILCS 5/11-15.1-1 through 5/11-15.1-5, inclusive relating to annexation
agreements, the Partles hereto wish to enter into a binding agreement with respect to the
annexation of the Subject Property to the Village and to provide for various other matters related
directly or Indirectly to the annexation of the Subject Property as authorized by the provisions of

said statutes; and
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WHEREAS, pursuant to due notice and publication In the manner provided by law, the
appropriate zoning authorities of the Village have held such public hearing and have taken all
further action required by the provision of lllinois Compiled Statutes, 65 ILCS$ 5/11-15.1-3 and the
ordinances of the Village relating to the procedure for the authorization, approval and execution

of this Agreement by the Village,

NOW, THEREFORE, in consideration of the mutual covenants, agreements and conditions herein
contained, and by authority of and in accordance with the aforesaid statutes of the State of
lllinois, the Parties hereto agree as follows:

A

'u.

ANNEXATION

Owner has filed with the Clerk of the Village a duly executed petition pursuant to and in
accordance with the provisions of 65 ILCS 5/7-1-8 of the Hlinois Compiled Statutes, to
annex the Subject Property to the Village subject to the approval of this Agreement. it is
expressly understood that this Agreement, In its entirety, together with the aforesaid
Petition for Annexation, shall be null, void and of no force and effect unless the Subject
Property is zoned and classified as provided herein.

The Owner has filed with the Village Clerk a Plat of Annexation which contains an accurate
map of the Subject Property.

ZONING AND PLATTING

Pursuant to Section 20.24.240 of the Village’s Zoning Ordinance, contemporaneously with
annexation, the Subject Property will automatically be classified in the R-1 Single Family
Residential Zoning District.

Further, the Village agrees that the Subject Property shall be developed in substantial
compliance with the plans and documents submitted to the Village by Owner and listed
as follows:

1. Engineering documents from Eriksson Engineering Associates, Ltd,, consisting of
sheet CO00 (Title Sheet dated 06/11/2018 with a latest revision date of 8/10/2018); CO01
(General Notes dated 6/11/2018); C100 (Site Utility Plan dated 6/11/2018); C200 (Grading
and Paving Plan dated 6/11/2018); C300 (Soil Erosion and Sediment Control Plan dated
6/11/2018); and C400 (Site Work Details dated 6/11/2018) (collectively, the “Engineering
Plans”}); and

2. Landscape p?an' prepared by Eriksson Engineering Assoclates, Ltd., dated
06/11/2018; consisting of 1 page.

A 64

SUBMITTED - 25728797 - Robert O'Donnell - 12/26/2023 1:51 PM

€ 1218



e ——— o —————_

130323

The parties agree that:

1 The Owner may cause to be constructed a berm in accordance with the
Engineering Plans subject to the construction of such berm only occurring on weekdays
from 7:00 a.m. to 7:00 p.m. Upon request by the Qwner, in the sole discretion of the
Village, the Village may allow, in writing from the Building Director, the hours of such
construction to be extended a maximum of 2 hours and for a specified period of time. If
such berm Is undertaken, it shall be completed no later than September 1, 2019. Time is

of the essence.

2. The Owner shall a) sweep Winchester Road from time to time as well as those
times reasonably requested by the Village to eliminate dirt and/or debris tracked onte
Winchester Road from the Subject Property and b) set aside a specific area on the Subject
Property for the removal of mud from trucks exiting the Subject Property prior to their
proceeding anto public right of way.

3, The Owner shall utilize an inspection and ticketing system as part of the
acceptance of solls on the Subject Property.

4. The Owner shall cause the soil fill area on the Subject Property, as shown on the
Engineering Plans, to result in a soil bearing capacity of 3,000 psf. The berm on the Subject
Property, shall be compacted by the Owner to 85% proctor density no later than
September 1, 2019. The parties agree that a typical cross section of the completed fill on
the Subject Property shall conform to page C-400 In the Engineering Pians. The Owner has
obtained a General National Pollutant Discharge Elimination System (NPDES) Permit for
the proposed activities on the Subject Praperty. The approved soil erosion and sediment
control plan created pursuant to the requirements of the WDC must fulfill the plan
requirements in the NPDES permit.

5. In addition, each operation of any truck bringing soil to the Subject Property shall
legibly execute a clean fill agreement in the form attached hereto as Exhibit B and the
Owner shall cause each truck to be tested by a petroleum sniffer to check soil loads for
petroleum contamination. The Owner shall provide all such records to the Village upon

the Village's request.

6. All vehicles entering and exiting the Subject Property must do so to and from the
west on Winchester Road in accordance with the driving route set forth in Engineering
Plans. The Owner shall cause a sign, to be approved by the Village, to be installed on the
Subject Property providing that vehicles may only enter and depart from the Subject
Property to and from the west. :

7. The only construction that may occur on the Subject Property shall be in
accordance with the Engineering Plans and only after approval by the Village with the
exception of modifications to the house which may be done In accordance with the rules
and regulations of the Viilage.
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1

8. The Village agrees that the house on the Subject Property Is a permitted structure
and the use of the house as a single-family dwelling unit is a permitted use within the R-
1 Zoning District in which the Subject Property is classified. The Village further agrees that
the barns on the Subject Property are legal nongonforming structures and the use of the
barns for storage is a legal nonconforming use under the Village’s Zoning Ordinance and
that barns may continue to be utilized for storage. The Village agrees that the Owner may
make routine repairs and maintenance of the barns, without expanding same, subject to
compliance with generally applicable Village ordinance, The Village also agrees that the
installation of the berm on the Subject Property in accordance with the Engineering Plans
is permitted within the R-1 Zoning District.

9, The Owner shall comply with the deslgn plan for grading set forth in Engineering
Plans to eliminate the tracking of soli or other debris onto public rights of way.

10.  The Owner shall cbtain from the Lake County Division of Transportation such
approval of access unto Winchester Road if such approval is required under the applicable
Lake County ordinance.

11.  All impravements set forth in the Engineering Plans shall be completed no later
than September 1, 2019. Time is of the essence.

12. All landscaping set forth in the Landscaping Plan shall be completed no later than
September 1, 2019. Time is of the essence.

13.  The Owner shall remove mud from trucks before they exit the Subject Property to
mitigate the tracking of mud onto public roads. The Owner shall cause all operation on
the Subject Property to conform and adhere to the dust control measures.

V. INITIAL CONSTRUCTION

A. Upon payment of the fees listed in subparagraphs C of Section VI. and issuance of  Village
of Mundelein Building Permit, mass grading, excavation, storm water retention and
detention refated to the construction of improvements may proceed at Owner’s sole risk
In accordance with subparagraph 8 of paragraph C of Section [V, ZONING AND PLATTING,
and paragraph B of Section Xlil, INSURANCE, provided that the final erosion control plan
has been approved by the Village Engineer, the detailed improvement plans and
specifications have been submitted to the Village Engineer and the Village Engineer has
given approval to the portion of the plans relating to grading and all erosion and siltation
control measures shown on the plans or required by the Village Engineer are in place.

8. Construction may proceed upon payment of all fees outlined in subparagraphs C in
section VI, after all local, state and federal permits have been issued and after the Village
approval of all the final plan submittals and the fulfillment of all other requirements set

forth In this Agreement.
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C. To the extent streams, floodplain or wetlands exist on the site, no grading shall be
undertaken until the reguired local, state and federal permits, if needed, have been filed
and approved with the Village Engineer and approved by all appropriate agencles and all
wetland mitigation fees have been paid.

Vi. IMPACT FEES, DONATIONS AND OTHER FEES

A Village Impact Fees: The Owner shall pay all of the following impact fees (the “Impact
Fees”) upon the earliest of any of the following “redevelopment events” occurring:

1. All or a portion of the Subject Property is rezoned by the Village from the R-1
Zoning District to another zoning district within the Village; or

2. A special use permit or a final planned unit development is approved for all or any
portion of the Subject Property; or

3, All or any portion of the Subject Property is the subject of a final plat of subdivision
approved by the Village; or

4, All or any portion of the Subject Property is utilized in a materially different
manner than the Subject Property is being used as approved In this Agreement.

The Impact Fees for the Subject Property as of the date of this Agreement are as follows
and are based on the existing uses of the Subject Property; however, upon any
“redevelopment event” as defined In subparagraph A of Article VI, IMPACT FEES,
DONATIONS AND OTHER FEES, Owner shall pay all impact fees in accordance with the
rates and fees established by Village ordinance at the time of said “redevelopment
svent” and shall be based upon the proposed use of the Subject Property:

Fee Per Acre (6.6) Amount
Annexation $4,110 $20,550
Capital Development $2,835 $14,175
Sewer Add & Exp $4,500 %" meter | $4,500
Water Add & Exp $500 %" meter $500
Transportation $4,385 $21,925
Stormwater $2,525 $12,625
Tree Replacement TBD TBD
Downtown Fee $1,000 $5,000
TOTAL $79,275
5
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, The Impact Fees shall be paid in addition to all other fees payable hereunder and all other

f fees which are customarily and generally applicable throughout the Vitlage (including, but
not limited to, building permit fees, occupancy permit fees, sewer and water connection
fees, bullding p'an review and inspection feas, engirieering plan review and inspection
fees, and other consultant’s fees) as established from time to time by the Village.

B. In addition, the Owner agrees to use its best efforts to enter into a mutually acceptable
annexation agreement with the Village within 12 months after the date of this Agreement
for the annexatlon of the "Twenty-Acre Properties” (Twenty-Acre Properties), which
parcels currently bear the property index numbers of 10-15-401-007 and 10-15-401-008
and are depicted in Exhibit € hereto. In the event that such annexation agreement is not
entered into within such twelve month period by and between the Owner {or the owner
of record of the Twenty-Acre Properties) and the Village, the Owner shall pay the Village
its consultant fees Incurred relative to the annexation of the Subject Property to the
Village. In no event shall said fees exceed an amount of $10,000.

C. Fire Protection Fee: Owner shall reimburse the Village in the amount of $2,327.99 which
represents the amount due from the Village to the Graysiake Fire Protection District for
the fire protection property taxes on the Subject Property as provided In Public Act 91-
0307. Said amount represents the five years of taxes as anticipated under said Act and
shall be paid by the Owner within 30 days of the effective date of this Agreement.

D. School, Park and Library Donations: No school, park or library donations shall be required
to be paid by the Owner unless the Subject Property is re-zoned for some form of
residential use, at which time school, park and library impact fees may be required
pursuant to Village ordinances.

E. Engineering and Other Consultants’ Fees/Litigation Expense: Subject to subparagraph B
of this Section VI, Owner agrees to reimburse the Village for all engineering, legal and
other consultant fees in accordance with the provisions of Village Ordinance No. 06-07-
63.

F. The Owner and its successors and assigns shall be obligated to pay all water and sanitary
sewer system connection fees in accordance with the Viliage ordinances in effect at the
time they connect to the Village's water and sanitary sewer system pursuant to Section
VI, of this Agreement. Upon payment of same by the Owner or its successors or assigns,
physical connections shall be allowed.

G. No Other Fees or Donations: Except as otherwise provided herein, Owner shall not be
required by the Village to pay any fees or to donate any land or money or make any other
contributions to the Village or any other governmental agency.
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VIl.  SITEIMPROVEMENTS

A, Should the Subject Property undergo a “redevelopment event” as defined in
subparagraph A of Article VI, IMPACT FEES, DONATIONS AND OTHER FEES, the following
site Improvement requirements, in accordance with Title 19 SUBDIVISIONS of the
Mundelein, lllinois Municipal Code, shall apply.

1 On-Site Public Improvements: Owner shall be responsible for the construction and
installation of those public improvements and utilities consisting of storm sewers,
sanitary sewers, water mains, streets and appurtenant structures as are needed to
adequately service the Subject Property and to have facllities avaifable for the use of
adjacent properties In accordance with applicable Village ordinances and requirements.

2. Roadways, Right-of-Way and Pavement Width: Owner shall construct all streets
and other public improvements in accardance with applicable Village ordinances and the
Engineering Plans.

9. Subsurface Utilities: All new utilities to be installed in conjunction with
development of the Subject Property, bath offsite and onsite, to include storm sewers,
water mains, electric, gas, telephone, and cable television shall be installed underground.

4. Off-Site Public Improvements: Owner shall be responsible for the construction and
installation of those public improvements and utilities consisting of storm sewers, water
mains, wastewater sewers, streets and appurtenant structures described on the plans,
approved by the Village, to adequately service the Subject Property.

B. Water and Sewer Connections: Village agrees to defer the requirement that the Subject
Property be connected to the Village’s water and sewer system untll the earliest of the
following events to occur: a) at the time the Subject Property undergoes a
“redevelopment event” as defined in subparagraph A of Article VI, IMPACT FEES,
DONATIONS AND OTHER FEES or b} a change in the use of the Subject Property, provided
that the installation of the berm on the Subject Property shall not be considered a change

of use,

1, Wastewater Treatment: In accordance with Title 19 SUBDIVISIONS of the
Mundelein, Hllinois Municipal Code and subparagraph B of Article VI, SITE
IMPROVEMENTS, upon completion of the site facilities as contemplated under the terms
of this Agreement and after payment of all necessary tap on fees and subject to
restrictions that may apply generally to all developers within the Village on a “first come,
first served basis” with all other property within the Village or hereafter annexed to the
Village and subject to lliinois Enviconmental Protection Agency permits, the Village will
allow the Owner to apply for sanitary sewer permits to serve the propesed development
on the Subject Property.
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2. Water Supply: In accordance with Title 19 SUBDIVISIONS of the Mundeleln, lllinois
Municipal Code and subparagraph B of Article VI, SITE IMPROVEMENTS, the Village has a
fully functional potable water supply system to serve the proposed development of the
Subject Property, subject to restrictions that may apply generally to all developers within
the Village, on a "first come, first served basis” with all other property within the Village
or hereafter annexed to the Village.

Easements and Access: The Village shall, upon the request of Owner, grant to utility
companies providing utilities to any portion of the Subject Property, such construction
easements and utility easements over, under, across or through property owned or
controlled by the Village as are necessary or appropriate for the development of the
Subject Property in accordance with the provisions of this Agreement, the development
plan or any approved plans. The Village reserves the right to review and approve the type
and other possible options relating to above grade utility equipment for maintenance and
aesthetic purposes. Owner agrees to cooperate with the Village to reasonably see that
the most aesthetic equipment offered by the utility companies is used. Owner agrees to
grant to the Village easements on the Subject Property required from time to time for
utility purposes, including access and maintenance thereof, at locations mutually
satisfactory to the Village and Owner.

Off Site Streets and Construction Traffic: Owner shall be responsible for the repair of any
damage to any Village street or road resulting from Owner's development and

construction activities on, the Subject Property.
BUILDING AND OCCUPANCY PERMITS

Bullding Permits: The Village shall issue building permits for which Owner, tenant of the
building, or any other party who has the right to apply for building permits (“Building
Permit Applicant”) applies within a reasonable time after all final plans, including final
engineering, are approved, signed and recorded. If an application is disapproved, the
Vlllage shall provide Bullding Permit Applicant with a statement in writing specifying the
reasons for denial of the application, including a specification of the requirements of law
which the application and supporting documents fail to meet, Such statement may consist
in whole or In part of legible and understandable notations on building plans. The Village
shall thereafter issue such building permits upon Building Permit Applicant’s compliance
with those requirements of law specified by the Village so fong as the application and
supporting documents comply with all other requirements of the Village,

Occupancy Permits: The Village shall issue certificates of occupancy for any building
constructed on the Subject Property within a reasonable time following its receipt of the
last of the documents or infarmation required to support such application. If an
application is disapproved, the Village shall provide Owner, tenant of the building or any
other party who has the right to apply for certificate of occupancy ("Certificate
Applicant”} with a statement in writing specifying the reasons for denial of applications,
including specification of the requirements of law which the application and supporting

8
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documents fail to meet, The Village shall issue such certificates of occupancy upon
Certificate Applicant’s compliance with those requirements of law specified by the
Village. The Village agrees that certificates of occupancy are not required for the buildings
that currently are located on the Subject Property.

C. Rental Registration: In accordance with Chapter 16.44 of the Mundelein, lltinois Municipal
Code, rentaf registration Is required for all rentat housing units on the Subject Property.
The Owner agrees that a certificate of registration is required for the rental housing unit
that currently Is located on the Subject Property and shall comply with those
requirements of law specified by the Village.

IX. VILLAGE ORDINANCES

Compliance: Except as otherwise provided herein, Owner shall be subject to and comply with all
of the provisions of the Village’s Zoning Ordinance, the Stormwater Control Ordinance, the 2015
International Building Code, as amended by the Village, the 2014 National Electric Code, as
amended by the Village, the 2014 State of Hllinois Plumbing Code, as amended by the Village, the
2015 International Fire Prevention Code, as amended by the Village, the Stormwater Control
Ordinance and all other applicable ordinances, codes, rules and regulations In effect frem time
to time, including, without limitatlon the payment of all fees, charges, expenses, and costs
provided for therein. Also, to the extent applicable, Owner shall comply with the requirements
of all other governmental agencies.

X, STORMWATER MANAGEMENT

Owner shall provide stormwater detention/retention for the development of the Subject
Property in compliance with: (i) the Lake County Stormwater Management Commission criterla
and Village Ordinance No. 94-8-35 (Stormwater Watershed Development Ordinance), as
amended; and {ll) any applicable requirements of the U.S. Army Corps of Engineers and the lilinois
Department of Water Resources. In conjunctlon with its submission to the Village of final
engineering plans, Owner shall submit to the Village Engineer an analysis of the Development's
impact on stormwater drainage on downstream properties. Also, to the extent applicable,
Owner shall comply with the requirements of all other governmental agencles.

Xl GENERAL PROVISIONS

A. Time of Essence/Cooperation of Parties: Time is of the essence of this Agreement and of
each and every provision hereof. The Parties shall cooperate with one another on an
ongoing basis and make every reasonable effort (including, with respect to the Viliage,
the calling of special meetings, the holding of additional public hearings and the adoption
of ordinances) to further the implementation of the provisions of this Agreement and the
intentions of the Parties as reflected by the provisions of this Agreement. Specifically, but
without limitation, In connection with Owner's performance of its obligations under this
Agreement, the Village agrees to execute such applications and documents as may be
necessary to obtain approvals and authorizations from other governmental or
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adminlistrative agencies and to cooperate otherwise to the extent necessary to assure
Owner's performance of those obligations.

B, Conflict with Ordinances: If any pertinent existing resolutions or ordinances, or
interpretations thereof, of the Village are inconsistent ar in conflict with any provision
hereof, then the provisions of this Agreement and the ordinances passed pursuant hereto
shall constitute lawful and binding amendments to, and shall supersede the terms of said
inconsistent ordinances or resoluticns, or interpretations thereof, as they may relate to

the Subject Property.

&1 Term: This Agreement shall be binding upon and inure to the benefit of the Parties, the
successors to the Owner, and any successor municipal autherities of the Village and
successor municipalities, for a period of twenty (20} years commencing with the Effective
Date of this Agreement and for whatever additional period of time agreed to by the
Partles in writing. In the event the zoning of the Subject Property or the execution and
delivery of this Agreement is challenged either directly or indirectly in any court
proceeding which shall delay construction on the Subject Property, the period of time
during which such litigation Is pending, to the extent permitted by law, shall not be
Included in caleulating such twenty {20} year term.

D. Assignability: This Agreement shall run with the land and, as such, shall be binding upon
subsequent owners of the Subject Property, or any portion thereof; provided, however,
that Owner shall not assign its rights or delegate its duties hereunder and such rights shall
not inure to subsequent owners of the Subject Property, unless the Village provides its
prior written express consent of the proposed assignee of such rights which consent shall
not be unreasonably withheld. If the Owner desires the Village approve an assignment it
shall make such request to the Village in writing, which request shall identify the proposed
assignee, and the Owner shall provide the Village with all information reasonably
requested by the Village with respect to the proposed assignee’s qualifications.

E. Notices: All notices or other writings which any party is required to, or may wish to, serve
upon any other party in connection with this Agreement shall be in writing and shall be
delivered personally or sent by certified or registered mail, return receipt requested,
postage prepald, to the following addresses or faxes to the Partles at the following
facsimile numbers:

If to VILLAGE: Village Administrator
Village of Mundelein
300 Piaza Circle
Mundelein, lllinois 60060
FAX: (847} 945-0143

|
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With a copy to: Charles Marino, Esqg.
100 £. Monroe Street
Sulte 902
Chicago, Illinois 60603
FAX: (312) 236-1065

If to OWNER® HABDAB, LLC
21402 W. Route 60
Mundelein, IL 60060
FAX:

With a copy to: Gerald P. Callaghan
28045 N. Ashley Circle, Suite 101
Libertyville, IL 60048
FAX: 847-367-2758

Any party may change its address or facsimile for the service of notice by glving written
notice of such change to the other party, in the manner specified below. All notices shall
be deemed effective as of the date of recelpt, in the case of personal delivery; two days
after deposit in the U.S. mail, in the case of notice set by certified or registered mall; and
as of the date of transmission, if delivered by fax {provided the transmitting machine
provides a record confirmation of the day and time of transmission}.

Severability: If any provision of this Agreement is held invalid, such provision shall be
deemed to be removed therefrom and the invalidity thereof shall not affect any of the
other provisions contained herein.

Remedies: Any party to this Agreement may, either in law or equity, by suit, action,
mandamus, or other proceedings, enforce or compel performance of this Agreement. No
action taken by any party hereto pursuant to the provisions of this Section or pursuant to
the provisions of any other Section of this Agreement shall be deemed to constitute an
election of remedies, and 2ll remedies set forth in this Agreement shall be cumulative and
non-exclusive or otherwise available to any party at law or in equity.

Breach of Agreement: In the event of a materlal breach of this Agreement, the Parties
agree that the party alleged to be in breach shall have thirty {30) days’ notice of said
breach to correct the same prior to the non-breaching party’s seeking any remedy
provided for herein {provided, however, that said thirty (30) day period shall be extended
if the defaulting party has initiated the cure of said default and is diligently proceeding to
cure the same).

Attorney’s Fees: In the eventthat either party brings or defends against litigation relating
to the interpretation or enforcement of this Agreement and prevails, the prevailing party

shall be reimbursed by the losing party its attorney’s fees and costs incurred in connection
with such litigation as well as its attorney’s fees and costs assoclated with any appeal.
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If the Village prevails in an action to collect money due under the terms of this Agreement,
the Village shall be reimbursed for the costs of collecting the amount awarded, Including
any attorney’s fees.

Na Punitive Damages: Notwithstanding the foregoing, under no circumstances shall any
of the Parties be liable to the other Parties for any consequential or punitive damages as
a result of a default by any party under this Agreement.

No Waiver: The failure of any of the Parties to insist upon the strict and prompt
performance of the terms, covenants, agreements, and conditions herein contained, or
any of them, imposed upon any other party, shall not be construed as a waiver or
relinquishment of any party’s right thereafter to enforce any such term, covenant,
agreement, or condition, but the same shall continue in full force and effect.

Captions: Throughout this Agreement, the singular shall include the plural and the
masculine gender shall include the feminine and neuter, and vice versa, unless the context
otherwise requires. Section numbers and caption headings are purely descriptive and
shall be disregarded In construing this Agreement.

Integration/Exhibits: This Agreement constitutes the entire agreement and
understanding of the Parties relative to the subject matter hereof superseding all prior
agreements, understandings and negotiations (all of which are expressly merged herein),
All exhlbits to this Agreement are incorporated herein by this reference thereto.

Effective Date. The “Effective Date” of this Agreement shall be the date of its execution
by the Viliage.

Amendments: The Village and Owner, and its successors-in-interest may, by mutual
consent, change, amplify or otherwise agree to terms and conditions other than those set
forth in this Agreement by the adoption of an ordinance by the Village amending the
terms of this Agreement and the acceptance of same by Owner, or its successors-in
interest, subject to the provisions of the Illinols Compiled Statutes, 65 ILCS 5/11-15.1-1.
Any maodification to the zoning or development of the Subject Property which may be
hereinafter sought by the Owner, it successors and assigns, shall not be considered an
amendment to this original Annexation Agreement or any amendment thereto.

INDEMNIFICATION AND ASSUMPTION OF ALL RISKS BY OWNER

The Village shall not at any time be llable for injury or property damage occurring to any
person or property from any cause whatsoever arising out of the construction, activities
or any other use of any portion of the Subject Property by the Owner, its affiliates,
employees, agents, contractors, tenants or invitees.

The Owner hereby agrees to indemnify and hold harmless the Village from and against
any claim asserted or liability Imposed upon the Village for bodily injury or property

12
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damage to any person or property arising out of the operation or use of the Subject
Property by the Owney, its affiliates, employees, invitees, tenants or contractors.

INSURANCE

The Owner shall procure and maintain for the duratian of this Agreement Insurance
against claims for injuries to persons ar damages to property which may arise from or In
connection with the Owner’s, its affiliates’, agents’, employees’, Invitees’, tenants’ or
contractors’ operation and/or use of the Subject Property. The cost of such insurance
shall be borne by the Owner, Coverage shall include, but shall not be limited to the
following:

1. Commercial General Liability Coverage;

2, Workers' Compensation Insurance as required by state statute and Employers
Liabllity Insurance;

3. Owner shall maintain limits of:

a) Commercial General Liability: $3,000,000.00 per occurrence for bodily
injury (including death) and property damage and $3,000,000 general aggregate
including personal and advertising injury.

b) Workers’ Compensation and Employers Liability: Workers Compensation

limlts as required by state statute and Employers Liability limits of $1,000,000.00
each accident and $1,000,000.00 disease each employee, $1,000,000 disease-
policy limlt.

c) Commercial Automobile liability insurance covering all owned, hired, and
non-owned vehicies In use by Owner on or about the Subject Property with
limits of One Million Dollars (§1,000,000.00) combined single limit for each
accident for bodily injury and property damage.

d) All policies other than those for Worker’s Compensation and Employer’s
Liability shall be written on an occurrence and not on a claims-made bagsis.

€) The coverage amounts set forth above may be met by blanket policies so
long as In combination the limits equal those stated.

f} All coverage required by this section shall be primary coverage exclusive
of any insurance that the Owner might have or carry from time to time as relates
to Owner’s operations.

13
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Prior to the Qwner commencing construction of the berm or any other improvement on
the Subject Property, the Owner shall file with the Village the required original certificates
of insurance naming the Village as the additlonal insured endorsements which shall
clearly state all of the following:

1. The poiicy number, name of the insurance company, name and address of the
agent or authorized representative, name and address of the insured, project name and
address, policy expiration date, and specific coverage amounts; and

2. That the Owner’s insurance Is primary as respects any other valid or collectable
insurance that the Village may possess, including any self-assured retention that the

Viilage may have; and

3 Any insurance that the Village possesses shall be considered excess only and shall
not be required to contribute with the Owner's insurance as relates to the Owner’s
operations. Any certificates of insurance required by this Agreement shall be filed and
maintained with the Village annually during the term of the Agreement. The Owner shall
promptly advise the Village of any claims or litigation that may result in the liability to the

Village.

4, The Owner'’s insurance coverage shall be primary with respect to the Village for
claims caused by the Owner’s negligence. In such instances, any insurance or self-
insurance maintained by the Village shall be in additlon to the Owner.

5. The Qwner shall agree to waive all rights of subrogation against the Village from
work performed by the Village, its contractars, agents or affiliates. Each insurance policy
required by this clause shalt not be suspended, voided, cancelled, reduced in coverage or
in limits except after thirty (30) days prior written notice by certified mail, return receipt
requested, has been received by the Village.

6. Insurance is to be placed with insurers with a Best’s rating of no [ess than A-, VII
and licensed, authorized or permitted to do business in the State of lllinols.

7. On an annual basls, the Owner shall furnish the Village with certificates of
insurance Including additional insured endorsements evidencing coverage required by
this clause. The certificates for each insurance policy are to be signed by a person
authorized by that insurer to bind coverage on its behalf.

8. The Owner, for so long as the Owner owns the Subject Property, shall maintain
Insurance and submit a certificate of insurance to the Village on the anniversary date and

each anniversary thereafter of this Agreement.

The Owner agrees to indemnify and save harmless the Village from and against the
payment of any deductible and from the payment of any premium on anyinsurance policy
required to be furnished by the Owner under the terms of this Agreement.

14
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D.. The Owner shall require that each and every one of its contractors and thelr
subcontractors and invitees who perform work on the Subject Property carry, in full force
and effect, substantlally the same coverage as required of the Owner. Durlng the
construction of improvements on the Subject Property, the Owner shall require 3l of its
cantractors (if any) to Include the Village as an additional insured. Proof that the general
contractor has included the Village as an additional Insured shall be submitted in
conformance with the requirements of this section of this Agreement.

E. The Village is to be included as an additional insured as its interest may appear under this

Agreement with respect to liabllity arising out of activities performed by the Owner, its
employees, agents, contractors, invitees, tenants and affiliates.

[SIGNATURE PAGES FOLLOW]
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IN WITNESS WHEREOF, the PARTIES hereto have executed this Agreement this uhay

of §gnkm‘(l/ 2018,

VILLAGE OF MUNDELEIN,
an lllinois municipal corporation

_ By: : =
l Mayor Steve Lentz J

aest M Aol (ORA__

Village Clerk Sol C. Cabachuela

STATE OF ILLINOIS )
) SS.

COUNTY OF LAKE )

The foregoing instrument was acknowledged before me on &ﬁ 2 it HJQ'“ ( , 2018, by
Steve Lenz, Mayor of the VILLAGE OF MUNDELEIN, an lllinois home rule'municipat corporation,
and by 5ol C. Cabachuels, the Village Clerk of said municipal corporation. Given under my hand
and official seal zhis[;l:lﬁ day of "ﬁ@&sbf,zom

| u@m&a‘)j LE@—

Signature of No g

i.‘ OFFICIAL SEAL 1
; Wendy.L, Whitaker®
SEAL . feotary Public, State of Ylingls 3
My Commission. 4
Euptm 10727120 )

My Commission expires: f ]‘;17}30

bl i

16

A78
€ 1232

D - 25728797 - Robert O'Donnell - 12/26/2023 1:51 PM




130323

OWNER;

HABDAB, LLC,
an lllinois limited liability company

[ty Sr—

Dél’i"’el Beelow, its authorized agentand Manager

STATE OF ILLINGIS )
) SS.

COUNTY OF LAKE )

The foregoing instrument was acknowledged before me on Sepreu@eg (], 2018, by
Daniel et owl -of HABDAB, LLC, which Individual is known to me to

be the identical person who signed the foregoing instrument as such representative of HABDAB,
LLC for and on behalf of HABDAB, LLC, and that they executed the same as their free and
voluntary act and deed, and as the free and voluntary act and deed of HABDAB, LLC, for the uses
and purposes thereln mentioned. Given under my hand and official seal this 1% day of

Qepremaer 2018,

......

OFFICIAL SEAL § Signature of Notaw
1 ANN M, WATSON ; '
g HO?AR‘(HJ‘BUG,SYATEOF ILLINOIS ¢

SEAL{ My Commisclen Explres -

My Commission expires: l-\\‘l'-k\‘ 22.
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EXHIBIT A
LEGAL DESCRIPTION
b 3 we——mEiy o
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EXHIBIT A

LEGAL DESCRIPTION OF SUBJECT PROPERTY

THE WEST 630 FEET OF THAT PART OF THE SOUTH HALF OF THE SOUTHWEST QUARTER OF
SECTION 12, TOWNSHIP 44 NORTH, RANGE 10, EAST OF THE THIRD PRINCIPAL MERIDIAN,
DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION OF THE WEST LINE OF SAID
SOUTHWEST QUARTER OF SECTION 12 AND THE NORTH LINE OF THE 40 FOOT RIGHT OF WAY
OF WINCHESTER ROAD AS DESCRIBED IN DOCUMENT 1389464; THENCE NORTH 00 DEGREES
58 MINUTES 48 SECONDS WEST ALONG SAID WEST LINE, 425.62 FEET; THENCE NORTH 89
DEGREES 37 MINUTES 35 SECONDS EAST, 1255.30 FEET TO THE WEST 40 FOOT RIGHT OF
WAY LINE OF MIDLOTHIAN ROAD; THENCE SOUTH 01 DEGREE 02 MINUTES 02 SECONDS EAST
ALONG SAID WEST RIGHT OF WAY LINE, 518.35 FEET TO A PCINT OF CURVE; THENCE
SOUTHWESTERLY ALONG A CURVE CONCAVE NORTHWESTERLY HAVING A RADIUS OF 25
FEET, 41.95 FEET ARC MEASURE TO A POINT TANGENT TO THE NCRTHERLY RIGHT OF WAY
LINE OF WINCHESTER ROAD; THENCE NORTH 84 DEGREES 53 MINUTES 46 SECONDS WEST,
1,235.03 FEET ALONG THE NORTHERLY RIGHT OF WAY TO THE POINT OF BEGINNING
(EXCEPTING THEREFROM THAT PART OF THE LAND TAKEN FOR ROAD/HIGHWAY PURPOSES),
ALL IN LAKE COUNTY, ILLINOIS; PIN 10-12-300-038.
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EXHIBIT B

CLEAN FILL AGREEMENT
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CLEAN FILL AGREEMENT
Fax No: 847-566-5825

Customer Name: Delivery Date:

Contact Naine & Number:

Trucking Company (Transporter):

Approximate
How many trucks will be dumping? . Number of Loads:

Truck Numbers Dumping for this job (if known): _

Owner's Name, Address or Lot # and Subdivision

Site snd Previous Land Use
(Residential, Commercial, [ndustrial)

Environmental Assessment/ Analytical Yes __ No

This agreement, made on . .20 ___, by and belween the above-referenced Customer and
B&B Projcct Management. Inc, (*B&BPMI") govems Ibc conduct of the partizs in connection with the deposii of
Cluan Fill Material by Customer at B&BPMI propertics. In considerntion of the perfonnance by Customer hereunder,
and other valveble consideration, B&BPMI agrees 1o penmil Customer fo deposit the above Clean Fill Material, strictly
confurming fo this contract, on its property,

Custoiner expressly warrants, represents and guarantees fhat the Clean Fill Material consists solely of uncontaminated
soil generated during construction, remodeling, repaiz and demolition of utilities, structures and roads 2and is not
cammingled with ony clegn construction or demolition debris. Clean Fill Material does not consist of clean
construction or demolition debris as 1hat term is defined in the Illinois Environmental Prolcction Act. Customer
understands that loads containing ctean construction or demolilion debris will be rejecicd by the Yard,

The worrantics, representations end guarantees set forth hercin shall survive and cantinve in full foree and effect so
long s said Clean Fill Material i present at the Yard.

Customer shall proteet, hold hannless, defend and indemnify B&BPMI from all claims, penaltics, fines, asgessments,
lisbititics and expenses. including, but not limited to, reasonablc sttoniey's fees and Iitigation expenscs, manitering,
containment, restorwtion, removal, clean-up or olher remedial costs, consullant lees and investigation fees which arise
out of, are incidental to or connected with one ornore of the following:

(o) any claim of contamination, death, injury or damage to persons or property or claim of breach of any
requirement imposed by any siate, federat or local governmental authority, whether judicial, administrative or
legislutive. arising out of, incidents! to, or connected with Cuslomer’s scts, omissions or deposits of the
malerial subject to this Clean Fill Agreement;

(b) eny claim of o breach of any representation, warranty or certification made by Customer to B&BPMI,

(c)} Customer's negtipent or intentional acis, omissions and breaches ol duty.

CUSTOMER'S AUTHORIZED REPRESENTATIVE B&B PROJECT MANAGEMENT, INC
Daniel A. Beelow, President
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EXHIBITC

TWENTY ACRE PROPERTIES
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AMENDMENT TO ANNEXATION
AND DEVELOPMENT AGREEMENT
HABDAB, LLC
BETWEEN

VILLAGE OF MUNDELEIN
AN ILLINOIS MUNICIPAL CORPORATION

AND
HABDAB, LLC

{30200 North Midlothian Road, Mundelein, IL
PIN No. 10-12-300-036)

DATED AS OF July 22, 2019

EXHIBIT
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AMENDMENT TO
ANNEXATION and DEVELOPMENT AGREEMENT
by and between
THE VILLAGE OF MUNDELEIN
and
HABDASB, LLC

l. INTRODUCTION

This Amendment (“Amendment”) to that Annexation and Development Agreement by and
between the Village of Mundelein {"Village”) and HABDAB, LLC (“Owner”) (the “Agreement”)
dated September 10, 2018 is made and entered into this 22nd day of July, 2019. The Village and
the Owner are together referred to herein as the “Parties.”

. RECITALS
WITNESSETR:

WHEREAS, pursuant to the Agreement, the Village annexed a 6.6 acre parcel deflned as the
“Subject Property”, as legally described and depicted in Exhibit A, and provided for various
matters in connection with the Subject Property; and

WHEREAS, the Owner also holds fee simple title to certain property that Owner wishes to develop
within the Village, such property consisting of 10.03 acres, commonly known as 30200 North
Midlothian Road, assigned PIN 10-12-300-036 and which is legally described and depicted in
Exhibit B attached hereto and made a part hereof (the “Ten Acre Parcel”}; and

WHEREAS, the Subject Property and the Ten Acre Parcel are together referred to as the
"Combined Parcels;” and

WHEREAS, it is the desire of the Parties to amend the Agreement to provide far the annexation,
zoning and development of the Ten Acre Parcel in accordance with the terms of this Amendment
and in accordance with the ordinances of the Village; and

WHEREAS, Village and Owner have or will perform and execute all acts required by law to
effectuate such annexation and zoning and development of the Ten Acre Parcel; and

WHEREAS, the Ten Acre Parcel is situated in the unincorporated area of Lake County and is
contiguous to the incorporated territory of the Village; and

WHEREAS, Owner and the Village have executed all petitions and other documents and timely
served all notices that are necessary to accomplish the annexation of the Ten Acre Parcei to the

Village; and

WHEREAS, in accordance with the powers granted to the Village by the provisions of the lilinois
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Compiled Statutes, 65 ILCS 5/11-15.1-1 through 5/11-15.1-5, inclusive relating to amendments
of annexation agreements, the Parties hereto wish to enter into a binding agreement with
respect to the annexation of the Ten Acre Parcel to the Village and to provide for various other
matters related thereto; and

NOW, THEREFORE, In consideration of the mutual covenants, agreements and conditions herein
contained, and by authority of and in accardance with the aforesaid statutes of the State of
illinois, the Parties hereto agree as follows:

A

ANNEXATION

Owner has filed with the Clerk of the Village a duly executed petition pursuant to and in
accordance with the provisions of 65 ILCS 5/7-1-8 of the Illinois Compiled Statutes, to
annex the Ten Acre Parcel to the Village subject to the appraval of this Amendment. It is
expressly understood that this Amendment, in its entirety, together with the aforesaid
Petition for Annexation, shall be null, void and of no force and effect unless the Ten Acre
Parcel is zoned and classified as provided herein.

The Owner has filed with the Village Clerk a Plat of Annexation which contains an accurate
map of the Ten Acre Parcel.

ZONING AND PLATTING

Pursuant to Section 20.24.240 of the Village’s Zoning Ordinance, contemporaneously with
annexation, the Ten Acre Parcel will automatically be classified In the R-1 Single Family
Resldentlal Zoning District.

Further, the Village agrees that the Ten Acre Parcel shall be developed in substantial
campliance with the plans and documents submitted to the Village by Owner and listed

as follows:

1. Engineering documents from Eriksson Engineering Assaciates, Ltd., consisting of
sheet CO00 (Title Sheet dated April 24, 2019 with a latest revision date of June 5, 2019);
C001 (General Notes dated April 24, 2019 with a latest revision date of June 5, 2019);
C100 (Site Utility Plan dated April 24, 2019, with a latest revision date of May 6, 2019);
C200 (Grading and Paving Plan dated April 24, 2019 with a latest revision date of June 5,
2015); €300 {Soil Erosion and Sediment Control Plan dated April 24, 2019 with a latest
revision date of June 5, 2019); and C400 (Site Work Details dated April 24, 2019 with a
latest revision date of June 5, 2019) (collectively, the “Engineering Plans for the Ten Acre
Parcel”); and
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2. Landscape plan prepared by Eriksson Engineering Associates, Ltd., dated June 11,
2018, with a latest revisicn date of September 4, 2018, subject to review and approval by
the Village; {the “Landscape Plan for the Ten Acre Parcel”).

The Parties agree that the Engineering Plans for the Ten-Acre Parcel shall incorporate the
Village's reasonably requested final engineering comments to same.

The “Engineering Plans”, as defined in the Agreement, as well s the “"Landscape plan”
referenced in paragraph IV{B) of the Agreement, along with the “Engineering Plans for
the Ten Acre Parcel” and the “Landscape Plan for the Ten Acre Parcel” are collectively
referred to herein as the “Plans for the- Combined Parcels.” The soil placed on the
Combined Parcels are referred to herein as the “Improvements,” while landscaping
provided for in the Plans for the Comblned Parcels is referred to herein as the
“Landscaping”.

V. PERFORMANCE AND COMPLETION

A, The Owner agrees to obtain a band in favor of the Village and deliver said performance
bond prior to the issuance of any permits relating to the Improvements for the Combined
Parcels to ensure the following being completed no later than December 31, 2025:

1. The Improvements deposited on the Combined Parcels are completed in
accordance with this Amendment and the Agreement, including but not limited to grading
in accordance with the Plans for the Combined Parcels and having a soil bearing capacity
and meeting the compaction requirements as set forth in subparagraph V{(C){4), herein,
and

2. The Combined Parcels have been stabilized, including the completion of
Landscaping, hydroseeding and installation of stormwater facilities in accordance with
the Plans for the Combined parcels ("Stabilization”).

The bond rnust be substantially in the form attached hereto as Exhibit C. The Owner must
cause the Improvements on the Combined Parcels to be completed no later than
December 31, 2025.

B. The conformity of the Improvements and the Stabilization of the Combined Parcels to the
Plans for the Combined Parcels will be deemed to have occurred by passage of a final
inspection and approval of the Combined Parcels by the Village, which may be initiated
by (i) written notice from Owner to the Village requesting an inspection of the
improvements; or (i) written notice from the Village to the Owner at least twenty-four
(24) hours in advance that an inspection will take place of the Combined Parcels to verify
the conformity of the Improvements to the Plans for the Combined Parcels and
completion of the Stabilization ("Completion”). If the Improvements do not conform to
the Plans for the Combined Parcels by December 31, 2025, the Village shall have the right,
in its sole discretion, and without the obligation, to make one or more claims upon such
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bond, and the proceeds from the bond received by the Village shall be utilized for
conforming the Improvements to the Plans for the Combined Parcels, the Agreement and
this Amendment, and completion of the Stabilization.

Every six months, while soil is being deposited on the Combined Parcels, the Owner shalf
provide certified documentation, signed and notarized by an authorized agent of the

Owner, based on his or her personal knowledge, to the Viilage, which shall contain a

representation that they are complete and accurate, setting forth the approximate
amount of clean soil placed on the Combined Parcels for the previous six-manth period,
that the operator of each vehicle depositing soil on the Combined Parcels has entered
into a clean fill agreement, the approximate location of same on a map of the Combined
Parcels, and a representatlon to the Village that such additional soil has been graded in
accordance with the Plans for the Combined Parcels,

The Parties agree that:

1. The Owner may also cause to be constructed a berm on the Combined Parcels in
accordance with the Plans for the Combined Parcels subject to the construction of such
berm only occurring on weekdays from 7:00 a.m. to 6:00 p.m. Upon request by the
Owner, in the sole discretion of the Village, the Village may allow, In writing from the
Building Directar, the hours of such construction to be extended a maximum of 2 hours
and for a specified period of time. In addition, the Owner may perform construction
actlvities on no more than twenty-five (25) Saturdays during each calendar year between
the hours of 8:00 a.m. and 1:00 p.m.

. The Owner shall 8) sweep Winchester Road from time te time as well as those
times reasonably requested by the Village to eliminate dirt and/cr debris tracked onto
Winchester Road frem the Combined Parcels and b) set aside a specific area on the
Subject Property for the removal of mud from trucks exiting the Subject Property prior to
their proceeding onto public right of way.

3. The Owner shall utilize an inspection and ticketing system as part of the
acceptance of soils on the Combined Parcels.

4. The Owner shall cause the soil fill area on the Combined Parcels, as shown on the
Plans for the Combined Parcels, to result in a soil bearing capacity of 3,000 psf. This shall
be accomplished on an ongolng basis for each portion of the Combined Parcels, cn a
phase by phase basis, as soil is brought onto the Combined Parcels. The Owner shall
deposit soils on the Combined Parcels in a reasonably compact, contiguous area, on a
phase by phase basis, in accordance with the criteria set forth in the Plans for the
Combined Parcels, the Agreement and this Amendment. The berm on the Combined
Parcels shall be compacted by the Owner to 85% proctor density no later than December
31, 2025 notwithstanding any other provision herein. The parties agree that a typical
cross section of the completed fill on the Combined Parcels shall conform to page C400
in the Engineering Plans {for the Subject Property) and page €500 of the Engineering Plans
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for the Ten Acre Parcel. The Owner has obtained a General National Pollutant Discharge
Elimination System {NPDES) Permit for the proposed activities on the Combined Parcels.
The approved soil erosion and sediment control plan created pursuant to the
requirements of the WDQ must fulfili the plan requirements in the NPDES permit.

5. in addition, each operator af any truck bringing soil to the Combined Parcels shall
legibly execute a clean fill agreement in the form attached hereto as Exhibit D and the
Owner shall cause each truck to be tested by a petroleum sniffer to check soil ioads for
petroleum contamination. During each 18-month interval while soil is being placed on
any portion of the Combined Parcels, the Owner shall propose to the Village proposed
locations of three scil borings on the Combined Parcels in the location where soil has been
most recently deposited. The Village may accept such proposed location or in its sole
discretion elect to have the Owner compiete three soil borings elsewhere on the
Combined Parcels. The Owner shall cause completion of such soil borings tests at a
location determined by the Village at the Owner's cost and which shall promptly be
provided to the Village. Such borings must reflect that the soil compaction meets 80% of
the soil bearing capacity at the time of such soil boring as required in subparagraph
v(C){4), and must meet the soil bearing capacity in full, in accordance with subparagraph
V(C)(4), no later than December 31, 2025.

G, Unless otherwise approved by the Village, all vehicles entering and exlting the Ten
Acre Parcel must do sa to and from the Subject Property and from the west on Winchester
Road in accordance with the driving route set forth in Engineering Plans. The Owner shall
cause a sigh, to be approved by the Village, to be installed on the Subject Property
providing that vehicles may only enter and depart from the Subject Property to and from

the west.

7. The only construction that may occur on the Ten Acre Parcel must be in -
accardance with the Engineering Plans and only after approval by the Village.

8. The Village agrees that the installation of the berm on the Ten Acre Parcel in
accordance with the Engineering Plans is permitted within the R-1 Zoning District.

g. The Owner will comply with the design plan for grading set forth in Engineering
Plans to eliminate the tracking of soil or other debris onto public rights of way.

10. The Owner will obtain from the Lake County Division of Transportation such
approval of access unto Winchester Road if such approval is required under the applicable
take County ordinance.

11. The Improvements, once commenced, in accordance with the Plans for the
Combined Parcels must be completed by the Cwner no later than December 31, 2025.
Time is of the essence.
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12. . The Owner shall remove mud from trucks before they exit the Combined Parcels
to mitigate the tracking of mud onto public roads. The Owner shall cause all operation on
the Ten Acre Parcel to conform and adhere to the dust control measures.

Vi INITIAL CONSTRUCTION

A. Upon payment of the fees listed in subparagraphs C of Section VII. and issuance of a
Village of Mundelein Building Permit, mass grading, excavation, storm water retention
and detention related to the construction of improvements on the Ten Acre Parcel may
proceed at Owner’s sole risk in accordance with Section IV, ZONING AND PLATTING;
SECTION V, PERFORMANCE AND COMPLETION; and paragraph B of Section X!V,
INSURANCE, provided that the final erosion control plan has been approved by the Village
Engineer, the detailed improvement plans and specifications have been submitted te the
Village Engineer and the Village Engineer has given approval ta the portion of the plans
relating to grading and all erosion and siltation control measures shown on the plans or
required by the Village Engineer are in piace.

B. Construction may proceed on the Ten Acre Parcel upon
1. Payment of all fees outlined In subparagraphs C in Section ViI;
2. After all local, state and federal permits have been issued;

3. After receipt by the Village the performance bond described in Paragraph V, and

4. After the Village approval of all the final plan submittals and the fulfillment of all
other requirements set forth in this Agreement.

C. To the extent streams, floodplain or wetlands exist on the Ten Acre Parcel, no grading
shall be undertaken until the required local, state and federal permits, if needed, have
been filed and approved with the Village Engineer and approved by all appropriate
agencies and all wetland mitigation fees have been paid.

Vil IMPACT FEES, DONATIONS AND OTHER FEES

A, Village Impact Fees: The Owner must pay all of the following impact fees {the “Impact
Fees”) upon the earliest of any of the following “redevefopment events” with respect to
the Ten Acre Parcel occurring:

1. All or a portion of the Ten Acre Parcel is rezoned by the Village from the R-1 Zoning
District to another zoning district within the Village; or

2. A special use permit or a final planned unit development is approved for all or any
portion of the Ten Acre Parcel; or
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3. All or any portion of the Ten Acre Parcel is the subject of a final plat of subdivision
approved by the Village; or

4. All or any portion of the Ten Acre Parcel is utilized in a materially different manner
than the Subject Property is being used as approved in this Agreement.

The Impact Fees for the Ten Acre Parcel as of the date of this Agreement are as follows
and are based on the existing uses of the Ten Acre Parcel; however, upon any
“redevelopment event” as defined in subparagraph A of Article VI, IMPACT FEES,
DONATIONS AND OTHER FEES of the Agreement, Owner shall pay all impact fees in
accordance with the rates and fees established by Village ordinance at the time of said
"redevelopment event” and shall be based upon the propased use of the Ten Acre Parcel:

Fee Per Acre (10.03) | Amount
Annexation $4,110 $41,100
Capital Development $2,835 $28,350
Sewer Add & Exp 54,500 %" 54,500
meter
Woater Add & Exp 5500 %" meter | $500
Transportation $4,385 $43,850
Stormwater $2,525 $25,250
Tree Replacement $0 50
Downtown Fee $1,000 510,000
TOTAL $19,855 $153,550

The Impact Fees shall be paid in addition to all other fees payable hereunder and all other
fees which are customarily and generally applicable throughout the Village (including, but
not limited to, building permit fees, occupancy permit fees, sewer and water connection
fees, building plan review and inspection fees, engineering plan review and inspection
fees, and other consultant's fees) as established from time to time by the Village.

8. In addition, the Owner shall present to the Village, no later than October 30, 2020, a
proposed term sheet for the annexation of the “Roppelt/Schaul Properties” and the
“Forty-Acre Beelow Properties” which parcels are currently assigned property index
numbers of 10-15-401-007, 10-15-401-008, 10-15-401-001 and 10-15-401-055 and are
depicted in Exhibit E. Thereafter, the Qwner agrees to use its best efforts to enter [nto
mutually acceptable annexation agreements with the Village no later than December 31,
2021 for the annexation of the “Roppelt/Schaul Properties” and the “Forty-Acre Beelow
Properties”, as defined above. In the event that each such annexation agreement for
each of the “Roppelt/Schaul Properties and the “forty-Acre Beelow Propertles” as
defined above is not entered into by December 31, 2021 by and between the Owner {or
the owner of record of the Roppelt/Schaul Properties and the Forty-Acre Beelow
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Properties) and the Village, the Owner shaii pay the Village its consultant fees incurred
relative to the annexation of the Subject Property to the Village and the Agreement but
not to exceed $10,000 as well as the consuitant and attorney fees incurred by the Village
in connection with the annexation of the Ten Acre Parcei and this Amendment but not to
exceed $10,000. The Village may extend the date for the Village and the Owner to enter
into such annexation agreements for the “Roppelt/Schaul Properties and/or the “Forty-
Acre Beelow Properties” in its sole discretion without conducting a public hearing to
amend the Agreement and Amendment.

C. Fire Protection Fee: Owner shall reimburse the Village in the amount of $67.40 which
represents the amount due from the Village to the Grayslake Fire Protection District for
the fire protection property taxes on the Ten Acre Parcel as provided in Public Act 91-
0307. Said amount represents the five years of taxes as anticipated under said Act and
shall be paid by the Owner within 30 days of the effective date of this Agreement.

B, School, Park and Library Donations: No school, park or library donations shali be required
to be paid by the Owner unless the Ten Acre Parcel is re-zoned or utilized for some form
of residential use, at which time school, park and library impact fees may be required
pursuant to Village ordinances.

E: Engineering and Other Consultants’ Fees/Litigation Expense: Subject to subparagraph B
of this Section VIil, Owner agrees to reimburse the Village for all engineering, legal and
other consultant fees in accordance with the provisions of Village Ordinance No. 06-07-

63.

F. The Owner and its successors and assigns shall be obligated to pay all water and sanitary
sewer system connection fees in accordance with the Village ordinances In effect at the
time they connect to the Village's water and sanitary sewer system pursuant to Section
VIl, of this Amendment. Upon payment of same by the Owner or its successors or assigns,
physical connections shall be allowed.

G, Opticn to Acquire the Combined Parcels. The Village is hereby granted the option, for na
additional cansideration besides entering into this Amendment, to acquire fee simple title
to all or any portion of the Combined Parcels, and may be at the Owner’s option at the
time of Village Acquisition exclusive of the three acre portion of the Combined Parcels
surrounding the barn thereon as depicted in Exhibit F hereto, 180 days after i) receipt of
notice by the Village by Federal Express or other overnight service sent by the Owner,
directed to the attention of the Administrator of the Village, notwithstanding any other
provision which is Inconsistent or contrary, that the Improvements and Stabilization have
been completed in accordance with the Plans for the Combined Parcels or ii) December
31, 2025 - whichever Is earlier. At the time that the Qwner sends such notice, or
December 31, 2025, whichever occurs first, the Owner shall pay the Village 545,000, The
Viliage shall use the $45,000 for investigation and testing of the Combined Parcels. To
the extent that funds remain after such testing and investigation by the Village is
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completed, the remaining funds shall be returned to the Owner. The Village, Its
contractors and consultants, or the entity to whom it may assign this option, along with
its contractors and consultants, shall have the right, without the obliigation, upen
reasonable notice to Owner, to access and inspect the Combined Parcels and to conduct
any testing of any portion of the Combined Parcels in order to determine the
environmental condition of the Combined Parcels or for any other investigative purposes.
The Owner agrees to cooperate in connection with such investigation and provide any
and all documentation it may have associated with the Combined Parcels In order for the
Village or the entity that It may assign this option, its consultants or contractors, to
ascertain the environmental or other condition of the Combined Parcels. If the Viilage
exercises such option, within 30 days of written notification by the Viltage to the Owner
of Its choosing to exercise such option, the Owner shall convey fee simple title to said
Combined Parcels to the Village through a warranty deed not subject to any conditions or
restrictions of record except real estate taxes due and payable arising after the date of
transfer and such other exceptions that are acceptable to the Village, in its sole discretion.
The Owner shall execute such additional documentation reasonably requested by the
Village to accomplish such transfer and to obtain a title insurance policy free and clear of
all exceptions except real estate taxes due and owing after the date of transfer and such
other exceptions that are acceptable to the Village as determined by the Village, in its sole
discretion. The Owner shall be responsible for payment for all property taxes arising for
the time prior to the transfer of title of the Combined Parcels. Such option shall be at no
cost far the Village (besides the consideration of entering into the Agreement and the
Amendment, which the Parties agree is sufficient.

The Parties agree that the Village may assign the option described above.

H. No Other Fees or Donatlons: Except as otherwise provided herein, Owner shall not be
required by the Village to pay any other fees or to donate any land or money or make any
other contributions to the Village or any other governmental agency.

vill.  SITE IMPROVEMENTS

A, Should the Ten Acre Parcel undergo a “redevelopment event” as defined in subparagraph
A of Article VII, IMPACT FEES, DONATIONS AND OTHER FEES of the Agreement, the
following site improvement requirements, in accordance with Title 19 SUBDIVISIONS of
the Mundelein, llinois Municipal Code, shalf apply.

1 On-Site Public Improvements: Owner shall be responsible for the construction and
installation of those public improvements and utilities consisting of storm sewers,
sanitary sewers, water mains, streets and appurtenant structures as are needed to
adequately service the Ten Acre Parcel and to have facilities available for the use of
adjacent properties in accordance with applicable Village ordinances and requirements.
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2, Roadways, Right-of-Way and Pavemant Width: Owner shall construct all streets
and other public improvements in accordance with applicable Village ordinances and the
Engineering Plans.

3. Subsurface Utilities: All new utilities to be installed In conjunction with
development of the Ten Acre Parcel, both offsite and onsite, to include storm sewers,
water mains, electric, gas, telephone, and cable television shall be installed underground.

4. Qff-Site Public Improvements: Owner shall be responsible for the construction and
installation of those public improvements and utilities consisting of storm sewers, water
mains, wastewater sewers, streets and appurtenant structures described on the plans,
approved by the Village, to adequately service the Ten Acre Parcel.

B. Water and Sewer Connections: Village agrees to defer the requirement that the Ten Acre
Parcel be connected to the Village's water and sewer system until the earliest of the
following events to occur: a) at the time the Ten Acre Parcel undergoes a “redevelopment
event” as defined In subparagraph A of Article VII, IMPACT FEES, DONATIONS AND OTHER
FEES of the Agreement or b) a change in the use of the Ten Acre Parcel, provided that the
installation of the berm on the Ten Acre Parcel shall not be considered a change of use.

1 Wastewater Treatment: In accordance with Title 12 SUBDIVISIONS of the
Mundelein, 1llinois Municipal Code and subparagraph B8 of Article VI, SITE
IMPROVEMENTS, upon completion of the site facilities as contemplated under the terms
of this Agreement and after payment of all necessary tap on fees and subject to
restrictions that may apply generally to all developers within the Village on a “first come,
first served basfs” with all other property within the Village or hereafter annexed to the
Village and subject to Illinois Enviranmental Protection Agency permits, the Village will
allow the Owner to apply for sanitary sewer permits to serve the proposed development
on the Ten Acre Parcel.

2. Water Supply: In 2ccordance with Title 15 SUBDIVISIONS of the Mundelein, lllinois
Municipal Code and subparagraph B of Article VIIl, SITE IMPROVEMENTS, the Village has
a fully functional potable water supply system ta serve the proposed development of the
Ten Acre Parcei, subject to restrictions that may apply generally to ail developers within
the Village, on a “first come, first served basis” with all other property within the Village
or hereafter annexed to the Village.

C. Easements and Access: The Village shall, upon the request of Cwner, grant to utility
companles providing utilities to any portion of the Ten Acre Parcel {as well as the Subject
Property), such construction easements and utility easements over, under, across or
through property owned or controlled by the Village as are necessary or appropriate for
the development of the Ten Acre Parcel [as well as the Subject Property) in accordance
with the provisions of the Agreement, the development plan or any approved plans. The
Village reserves the right to review and approve the type and other possible options
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relating to above grade wutility equipment for maintenance and aesthetic, unobtrusive
purposes. Owner agrees to cooperate with the Village to reasonably see that the most
aesthetic equipment offered by the utility companies is used. Owner agrees to grant to
the Village easements on the Ten Acre Parcel required from time to time for utllity
purposes, including access and maintenance thereof, at locations mutually satisfactory to
the Village and Cwner.

Off Site Streets and Construction Traffic: Owner shall be responsibie for the repair of any
damage to any Village street or road resulting from Owner's development and
construction activities on, the Ten Acre Parcel.

BUILDING AND OCCUPANCY PERMITS

Building Permits: The Village shall issue building permits for which Owner or any other
party who has the right to apply for building permits {“Building Permit Applicant”) applies
within a reasonable time after all final plans, including final engineering, are approved,
signed and recorded. If an application is disapproved, the Village shall provide Building
Permit Applicant with a statement in writing specifying the reasons for denial of the
application, including a specification of the requirements of law which the application and
supporting documents fail to meet. Such statement may consist in whole or in part of
legible and understandable notations on building plans. The Village shall thereafter issue
such building permits upon Building Permit Applicant’s compliance with those
requirements of law specified by the Village so long as the application and supporting
documents comply with all other requirements of the Village.

Occupancy Permits: The Village shall issue certificates of occupancy for any building
constructed on the Ten Acre Parcel within a reasonable time following its receipt of the
last of the documents or information required te support such application. If an
application is disapproved, the Village shall provide Owner, tenant of the building or any
other party who has the right to apply for certificate of occupancy (“Certificate
Applicant”) with 2 statement in writing specifying the reasons for denial of applications,
including specification of the requirements of law which the application and supporting
documents fail to meet. The Village shall issue such certificates of occupancy upon
Certificate Applicant’s compliance with those requirements of law specified by the

Vitlage.

Rental Registration: In accordance with Chapter 16.44 of the Mundelein, lllinois Municipal
Code, rental registration is required for all rental housing units on the Ten Acre Parcel.

VILLAGE GRDINANCES

Compliance; Except as otherwlse provided herein, Owner shall be subject to and comply with all
of the provisions of the Village’s Zoning Ordinance, the Stormwater Control Ordinance, the 2015
International Building Code, as amended by the Village, the 2014 National Electric Code, as
amended by the Village, the 2014 State of lflinois Plumbing Code, as amended by the Viilage, the
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2015 international Fire Prevention Code, as amended by the Village, the Stormwater Contro!
Ordinance and all other applicable ordinances, codes, rules and regulations in effect from time
to time, including, without limitation the payment of all fees, charges, expenses, and costs
provided for therein, Alsg, to the extent applicable, Owner shail comply with the requirements
of all other governmental agencies.

Xl. STORMWATER MANAGEMENT

Owner shall provide starmwater detention/retention for the development of the Ten Acre Parcel
in compliance with: (i) the Lake County Stormwater Management Commissicon criteria and Village
Ordinance No. 94-8-35 (Stormwater Watershed Development Ordinance), as amended; and {ii)
any applicable reguiremnents of the U.5. Army Corps of Engineers and the llincis Department of
Water Resources. In conjunction with its submission to the Village of final engineering plans,
Owner shall submit to the Village Engineer an analysis of the development’s impact on
stormwater drainage on downstream properties. Also, to the extent applicable, Owner shall
comply with the requirements of all other governmental agencies,

XIl.  GENERAL PROVISIONS

A, Time of EssencefCooperation of Parties: Time is of the essence of this Amendment and
of each and every provision hereof. The Parties shall cooperate with one ancther on an
ongoing basls and make every reasonable effort (including, with respect to the Village,
the caliing of special meetings, the holding of additional public hearings and the adoption
of ordinances) to further the implementation of the provisions of this Amendment and
the intentions of the Parties as reflected by the provisions of this Amendment.
Specifically, but without limitation, in connection with Owner’s performance of its
obligations under this Amendment, the Village agrees to execute such applications and
documents as may be necessary to obtain approvals and authorizations from other
governmental or administrative agencies and to cooperate otherwise to the extent
necessary to assure Owner’s performance of those obligations.

B. Use of Capitalized Terms: Any capitalized terms utilized in this Amendment shall have the
same meaning as those capitalized terms set forth in the Agreement.

C. Conflict with Ordinances: If any pertinent existing resolutions or ordinances, or
interpretations thereof, of the Village are inconsistent or in copflict with any provision
hereof, then the provisions of this Amendment and the ordinances passed pursuant
hereto shall constitute lawful and binding amendments to, and shall supersede the terms
of sald Inconsistent ordinances or resolutions, or interpretations thereof, as they may
relate to the Ten Acre Parcel.

D. Term: This Agreement shall be binding upon and inure to the benefit of the Parties, the
successors to the Owner, and any successor municipal authorities of the Village and
successor municipalities, for a period of twenty (20} years commencing with the Effective

12

A 98

€ 1252



130323

Date of this Amendment to Agreement and for whatever additional period of time agreed
to by the Parties in writing. In the event the zoning of the Subject Property or the
execution and delivery of this Amendment to Agreement is challenged either directly or
indirectly in any court proceeding which shall defay construction on the Subject Property,
the period of time during which such litigation Is pending, to the extent permitted by law,
shall not be included in calculating such twenty (20) year term.

E. Assignability: This Amendment shall run with the land and, as such, shall be binding upon
subsequent owners of the Ten Acre Parcel, or any portion thereof; provided, however,
that Qwner shall not assign its rights or delegate its duties hereunder and such rights shall
not inure to subsequent owners of the Ten Acre Parcel, unless the Village provides its
prior written express consent of the proposed assignee of such rights which consent shall
not be unreasonably withheld. If the Owner desires the Village approve an assignment it
shall make such request to the Village in writing, which request shallidentify the proposed
assignee, and the Owner shall provide the Village with all information reasonably
requested by the Village with respect to the proposed assignee’s qualifications.

E: Severability: If any provision of this Amendment Is held invalid, such provision shall be
deemed to be removed therefrom and the invalidity thereof shall not affect any of the

other provisians contained hereln.
i

G. Effect of Amendment: Each of the Owner and the Village understand, acknowledge and
agree that i) this Amendment supersedes and modifies the Agreement only as to the
specific provisions and text set forth herein and ii} the Agreement shall continue to be in
fuil force and effect to the extent not expressly superseded hereby.

H. Controlling Document. Inthe event that there is any inconsistency or ambiguity regarding
any provision in the Agreement or this Amendment, the provision in this Amendment
shall control, govern and prevail.

Xill.  INDEMNIFICATION AND ASSUMPTION OF ALL RISKS BY OWNER

A The Village shall not at any time be {iable for injury or property damage occurring to any
person or property from any cause whatsoever arising out of the construction, activities
or any other use of any portion of the Ten Acre Parcel by the Owney, its affiliates,
employees, agents, contractors, tenants or invitees.

B. The Owner hereby agrees to indemnify and hold harmless the Vitlage from and zgainst
any claim asserted or liability imposed upon the Village for bodily injury or property
damage to any person or praperty arising out of the operation or use of the Ten Acre
parcel by the Owner, its affiliates, employees, invitees, tenants or contractors.
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XWV. INSURANCE

A, The Owner shall procure and maintain for the duration of this Amendment insurance
against claims for injuries to persons or damages to property which may arise from or In
connection with the Owner’s, its affiliates’, agents’, employees’, invitees’, tenants’ or
contractors’ operation and/or use of the Ten Acre Parcel. The cost of such insurance shall
be borne by the Owner. Coverage shall include, but shall not be limited to the following:

1 Commercial General Liability Coverage;

2. Workers’ Compensation Insurance as required by state statute and
Employers Liability Insurance;

3. Cwner shall maintain limits of:

a} Commercial General Liability: $3,000,000.00 per occurrence for
bodily injury (including death) and property damage and 53,000,000
general aggregate including personal and advertising injury;

b) Workers' Compensation and Employers Liability: Workers
Compensation limits as required by state statute and Employers Liability
limits of $1,000,000.00 each accident and $1,000,000.00 disease each
employee, 51,000,000 disease-policy limit;

¢} Commercial Automabile llability insurance covering all owned,
hired, and non-owned vehicles in use by Owner on or about the Subject
Property with limits of One Million Dollars {$1,000,000.00) combined
single limit fer each accident for bodily injury and property damage.

d) All policies other than those for Worker's Compensation and
Emplayer’s Liability shall be written on an occurrence and not on a claims-
made basis.

e) The coverage amounts set forth above may be met by blanket
policies so long as in combination the limits equal those stated,

f) All coverage required by this sectien shall be primary coverage
exclusive of any insurance that the Owner might have or carry from time
to time as relates to Owner’'s operations,

B. Prior to the Owner commencing construction of the berm or any other improvement on
the Ten Acre Parcel, the Owner shall file with the Village the required original certificates
of insurance naming the Village as the additional insured endorsements which shail
clearly state all of the following:
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1 The policy number, name of the insurance company, name and address of the
agent or authorized representative, name and address of the insured, project name and
address, palicy expiration date, and specific coverage amounts; and -

2. That the Owner’s insurance is primary as respects any other valid or collectable
insurance that the Village may possess, including any self-assured retention that the
Village may have; and

3 Any insurance that the Village possesses shall be considered excess only and shall
not he required to contribute with the Owner’s insurance as relates to the Owner's
operations. Any certificates of insurance required by this Agreement shall be filed and
maintained with the Village annually during the term of the Agreement. The Owner shall
promptly advise the Village of any claims or litigation that may result in the liability to the
Village.

4, The Owner's insurance coverage shall be primary with respect to the Village for
claims caused by the Owner’s negligence. In such instances, any insurance or self-
insurance maintained by the Village shall be in addition to the Owner.

5. The Owner shall agree to waive all rights of subrogation against the Village from
waork performed by the Village, its contractors, agents or affiliates. Each insurance policy
required by this clause shall not be suspended, voided, cancelled, reduced in coverage or
in limits except after thirty (30) days prior written notice by certified mail, return receipt
requested, has been received by the Village.

6. Insurance is to be placed with insurers with a Best’s rating of no less than A-, Vil
and licensed, authorized or permitted to do business in the State of Illinois.

7. On an annual basis, the Owner shall furnish the Village with certificates of
insurance including additional insured endorsements evidencing coverage required by

this clause. The certificates for each insurance policy are to be signed by a person

authorized by that insurer to bind cover'age on its behalf,

8. The Owner, for so long as the Owner owns the Ten Acre Parcel, shall maintain
insurance and submit a certificate of insurance to the Village on the anniversary date and
each anniversary thereafter of this Agreement.

The Owner agrees to indemnify and save harmless the Village from and against the
payment of any deductible and from the payment of any premium oa any insurance policy
required to be furnished by the Owner under the terms of this Agreement.

The Owner shall require that each and every one of its contractors and their
subcontractors and Invitees who perform work on the Ten Acre Parcel carry, in full force
and effect, substantially the same coverage as required of the Owner. During the
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construction of improvements on the Ten Acre Parcel, the Owner shall require all of its
contractors {if any} to include the Village as an additional insured. Proof that the general
contractor has included the Village as an additional insured shall be submitted.in
conformance with the requirements of this section of this Agreement.

- E The Village is to be included as an additional insured as its interest may appear under this
Agreement with respect to liability arising out of activities performed by the Owner, its
employees, agents, contractors, invitees, tenants and affiliates.

XV.  STOP WORK ORDER ON COMBINED PARCELS

In addition to any and all other rights of the Viliage, in the event that the Village sends notice to
the Owner of a material breach of the Agreement or this Amendment by the Owner, and if such
breach is not cured by the Owner within 20 days of the date that such notice is submitted by
the Village to the Owner, the Village and Owner agree that the Village may issue a stop work
order relating to the Combined Parcels and that, at the expiration of such 20-day interval, no
additional soll may be brought in or placed on all or any partion of the Combined Parcels and
that all operations of the Owner (exclusive of any obligation owed to the Vilfage required ta be
performed by the Owner that can be accomplished with the solls previously placed on the
Combined Parcels) shall cease and terminate until such breach by the Qwner is cured.

[SIGNATURE PAGES FOLLOW]

Exhibits:

Exhibit A — Legal Description and Depiction of the Subject Property
Exhibit B - Legal Description and Depiction of Ten Acre Parcel
Exhibit C - Form of Bond

Exhibit D - Clean Fill Agreement
Exhibit £ - Depiction of Roppelt/Schaul Properties and Forty Acre Beelow Properties

Exhibit F - Depiction of Three Acre Portion of Combined Parcels
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IN WITNESS WHEREOQF, the PARTIES hereto have executed this Amendment this .50 ™
dayof _ Ji/L , 2018,

VILLAGE OF MUNDELEIN,

an lllinois munitipal corporation

orSteve Lentz )

w®
o

STATE OF ILLINOIS * )
} SS.
COUNTY OF LAKE )

The foregoing instrument was acknowledged before me on J ULy 30
2019, by Steve Lentz, Mayor of the VILLAGE OF MUNDELEIN, an lllinois home rule municipal
corporation, and by Sol C. Cabachuela, the Village Clerk of said municipal corparation. Given
under my hand and official seal thls(@_”"day of JuLy 2019

Slgnatwe of Notar{

OFFICIAL SEAL

NOTARY PUBLIC, STATE OF ILLINOIS
My Commission Expires 4-24-22

Dty ———

T e R

My Commission expires: 4/.?4/ /&a——
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OWNER:

HABDAB, LLC,
an lllinois limited Hability company

Daniel Beelow, Its aythorized agent and Manager

STATE OF ILLINOIS )

COUNTY OF ,é)/,:,f ) ad

The foregoing instrument was acknowledged before me on, L/ {7’ ej ?
2018, by Daniel Beelow, Manager of HABDAB, LLC, which individual is known to the.to be the

identical person who signed the foregoing instrument as such representative of HABDAB, LLC for
and on behalf of HABDAB, LLC, and that they executed the same as their free and voluntary act

and q.eedf and as the frt_ae and voluntary act and deed of HABDAB, LLC, for theu s and purposes
thergirffientioned. Given under my hand and official seal-thi’;&?— day qf'\j_//?e 7 018

et O /Tl

Signatyre of Notary &~

SEAL / | /
My Commission expires: 67, cF, JC) O

OFFICIAL SEAL
CARRIE A COSTA

NOTARY PUBLIC - STATE OF ILLINCIS
MY COMMISSION EXPIRES:05/08/20
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EXHIBIT A
LEGAL DESCRIPTION AND DEPICTION OF THE SUBJECT PROPERTY

THE WEST 630 FEET OF THAT PART OF THE SOUTH HALF OF THE SOUTHWEST QUARTER
OF SECTION 12, TOWNSHIP 44 NORTH, RANGE 10, EAST OF THE THIRD PRINCIPAL
MERIDIAN, DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION QF THE WEST
LINE OF 5AID SOUTHWEST QUARTER OF SECTION 12 AND THE NORTH LINE OF THE 40
FOOT RIGHT OF WAY OF WINCHESTER ROAD AS DESCRIBED IN DOCUMENT 1385464,
THENCE NORTH 00 DEGREES 58 MINUTES 48 SECONDS WEST ALONG SAID WEST LINE,
d425.62 FEET; THENCE NORTH 89 DEGREES 37 MINUTES 35 SECONDS EAST, 1255.30 FEET
TO THE WEST 40 FOOT RIGHT OF WAY LINE OF MIDLOTHIAN ROAD; THENCE SOUTH 01
DEGREE 02 MINUTES 02 SECONDS EAST ALONG SAID WEST RIGHT OF WAY LINE, 518.35
FEET TO A POINT OF CURVE; THENCE SOUTHWESTERLY ALONG A CURVE CONCAVE
NORTHWESTERLY HAVING A RADIUS OF 25 FEET, 41.95 ARC MEASURE TO A POINT
TANGENT TO THE NORTHERLY RIGHT OF WAY LINE OF WINCHESTER ROAD; THENCE
NORTH 84 DEGREES 53 MINUTES 46 SECONDS WEST, 1,235.03 FEET ALONG THE
NORTHERLY RIGHT OF WAY TO THE POINT OF BEGINNING {EXCEPTING THEREFROM THAT
PART OF THE LAND TAKEN FOR ROAD/HIGHWAY PURPOSES), ALL IN LAKE COUNTY,
ILLINOIS; PIN 10-12-300-038.

A 105
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EXHIBIT B

LEGAL DESCRIPTION AND DEPICTION OF THE TEN ACRE PARCEL

THAT PART OF THE WEST 630 FEET OF THE WEST HALF OF THE SOUTHWEST QUARTER OF
SECTION 12, TOWNSHIP 44 NORTH, RANGE 10, EAST CF THE THIRD PRINCIPAL MERIDIAN, LYING
NORTH OF A LINE DESCRIBED AS FOLLOWS: COMMENCING AT A POINT ON THE WEST LINE OF

~ SAID SOUTHWEST QUARTER, 425.62 FEET NORTH OF THE NORTH RIGHT OF WAY LINE OF
WINCHESTER ROAD; THENCE NORTH 89 DEGREES 37 MINUTES 35 SECONDS EAST, A DISTANCE
OF 1255.30 FEET TO THE TERMINUS OF SAID LINE {EXCEPT THE NORTH 1207.52 FEET THEREOF),
IN LAKE COUNTY, ILLINOIS. PIN 10-12-300-036

A 106
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EXHIBIT C

FORM OF BOND
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EXHIBIT D

CLEAN FILL AGREEMENT
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CLEAN FILL AGREEMENT
Fax No: B47-566-5825

Customer Name: Delivery Date:

Contact Name & Number:

Trucking Company (Transporter):

Approximate
How many trucks will be dumping? Number of Loads:

Truck Nummbers Dumping for this job (if known):

Owner's Name, Address or Lot # and Subdivision

Site and Previous Land Use

(Residential, Commercial, Indusirial)

Environinental Assessment/ Analytical Yes No

This egrecmeni, mede on .20____. by and baiween the bove-referenced Cusmomer and

B&B Project Menagement. tnc. ("B&BPMI™) governs the conducy of the parties in connection with the depasit of
Cleon Fill Material by Customer at B&BP M properties. In consideration of the performance by Customer hereunder,
and other valuable consideration, B&BPM) agrees to peanit Custouner ta deposit the asbove Clean Fill Materis), strictly
conforming to this contraci, on its property,  «

Customer expressly warrants, represents and guarantees that the Clean Fill Material consists solely of uncontaminated
soit genernied during construction, remodeling, repair and demolition of utilities, structures and mads and is not
commingled with any ¢lean construction or demolition debrs, Clean Fill Material does not consist of clean
consiruction or demolition debris os that temm is defined in the Ilinois Environmeninl Protection Act. Customer
understands thet Jopds contuining ¢lean consiruction or demolition debris will be rejecizd by the Yerd,

The warranties, representations and guarentees seil forth herein shall survive and conlinug in full force and effect so
long 84 said Clean Fil Materigl Is present 81 the Yerd,

Customer shall protect, hold hiannless, defend and indemnifyy B&BPMI from all claims, penaltiss, fines, assessments,
liabilitics and expenses. including. but not limiied to, reasonable stiomey’s fees end litigoton eapenses, monitoring,
containment, restoration, remova), clean-up or other remedisl costs, eansultant fees and investigalion fees which anse
out of; are incidentel 1o o connecied with one or more of (he following:

{8) any claim of contamination, death, injury or damage lo persons or property or claim of breach of any
requirement imposed by any state, federal or Jocal governmental authority, whether judicial, administrative or
legistative. arising out of. incldenal 1o, o connected With Customer s acls. omissions or deposils of the
material subject to this Clean Fill Agreement;

(b) =ny claim of a breach of any representation, warranty or certification made by Cusiomer 1o B&BPMI;

(¢) Customer's neghigen! or intentional acts, omissions and breaches of duty,

CUSTOMER'S AUTHORIZED REPRESENTATIVE B&B PROJECT MANAGEMENT, INC
Daniel A. Bezlow, President

A 109
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EXHIBITE

DEPICTION OF ROPPELT/SCHAUL PROPERTIES AND FORTY ACRE BEELOW PROPERTIES
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DEPICTION OF ROPPELT/SCHAUL PROPERTIES

Legend

Roppelt/Schaul
Properties

"Combined Parcels"

Page 1of 2

A111
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DEPICTION OF FORTY ACRE BEELOW PROPERTIES

o i
1
§ 115‘0:&1

Legend

Forty Acre
Beelow Properties

T ———

Subject to Future Annexation Agreement and Village Approval Page 2 of 2

A112
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EXHIBITF

DEPICTION OF THREE ACRE PORTION OF COMBINED PARCELS

A 113
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PARCELS

—TIE

DEPICTION OF THREE ACRE PORTION OF COMBINED

Legéﬁd R

Approximate Location
| of Three Acre Portlon
of Combined Parcels

"Combined Parcels"

2E ‘"_'I“‘.'FI 177N .

Ll s S ¥ o
Some Portion Hereof, Subject to Future Agreement, Plat of Subdivision, and Village Approval

A114
C 1268
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Division of Transpartation

QV RECElVED Shane E Schinmdar PE
Diepgie of Trans ponauoryCount; Engneor
22 akeCounty StH 202019 A "
‘7/1§. G600 Vvest VWhincnestar Aorg
Liberty -dla, lihnais 60048-1381

Temporary Access Request AOMINISTRATOR'S OFFICE | Prone 34737 1

Beeldw p.a'ce’s 1 i Fas Bd47 984 SBEB ,

Wihchh‘stgr Road

September 19, 2019

Mr. John A. Lobaito
Village Administrator
Village of Mundelein
300 Plaza Circle
Mundelein, IL 60060

Dear Mr. Lobaito:

As you are aware, the Village is party to the Central Lake County Area

Transportation Improvement Intergovernmental Agreement which states that

payment is due to the County when an approval is given for development within

the areas outlined by this agreement. Review has been made of the engineering
plans supplied to us by Dan Beelow for his grading project on Winchester Road.
Per the agreement, any fees due to the County are due at the time of development

| approval of a site and prior to the issuance of any access permit to the County

highway. We have not yet received the fee for these parcels from the Village.

|

|

|

|

As Dan Beelow has submitted the Village approved plans with his application for
a renewal of the access permit to Winchester Road, these fees would now be due
to paid to the County prior to the County issuing another construction access 10
this parcel. The current construction access pemit for this site has expired.

The acreage as shown in the annexation agreement for PIN numbers 1012300038
and 1012300036 is 16.58 acres in Improvement Area 5 of Exhibit A of the
Agreement. The 2019 value per acre for area 5 is $11,555.00 which totals

$191,581.90.

Should you have any questions do not hesitate to contact me at (84:?) 377-7450.

Sincerely,

Betsy A. Duckert, P.E.
Manager of Permitting

Cc: Adam Boeche, Village of Mundelein
Dan Beelow
Shane Schneider, LCDOT

veww lakecountyil govitransgurtation

A 115
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IN THE SUPREME COURT OF ILLINOIS

HABDAB, LLC, an Illinois limited lLiability On Petition for Leave to Appeal from
the Appellate Court of Illinois, Second

District, No. 2-23-0006

company,

)
)
)
Plaintiff-Petitioner, )
) There Heard on Appeal from the
V. ) Circuit Court of the Nineteenth
) Judicial Circuit, Lake County, Illinois
COUNTY OF LAKE, efal., ) No.20 MR 514
)
Defendant-Respondent. ) Hon. Jacquelyn D. Melius, Judge
)

Presiding

NOTICE OF FILING

TO: Michael Smoron Gunnar Gunnarsson, Asst. States Attorney
Zukowski, Rogers, Flood & McArdle  John Christensen, Asst. States Attorney
50 Virginia Street 18 N. County Street
Crystal Lake, IL 60014 Waukegan, IL 60085
msmoron(@zrfmlaw.com gounnarsson(@lakecountyil. cov

ichristensen?(@lakecountyil.cov

PLEASE TAKE NOTICE that on December 26, 2023, the undersigned attorney caused to
be electronically filed with the Supreme Court of Ilhnois, 200 E. Capitol Ave, Springfield,
Hlinois, this notice along with a Petition for Leave to Appeal, a true and correct copy of which
1s attached hereto and hereby served upon you.

HABDAB, LIL.C

v LK ELE

One of its attorneys

Robert T. O’Donnell (ARDC No. 3124931)
Hayleigh K. Herchenbach (ARDC No. 63270206)
O’Donnell Callaghan IL.I.C

28045 N. Ashley Circle, Suite 101

Libertyville, IL 60048

847-367-2750

rodonnell@och-law.com
hherchenbach@och-law.com
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CERTIFICATE OF SERVICE

A copy of the foregoing notice and any attached document(s) were served upon the
addressee(s) set forth hereinabove via email transmission on December 26, 2023. Under penalties as
provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the undersigned certifies
that the statements in this instrument are true and correct.

Signature: // % / < / J@Z
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