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 INTEREST OF THE AMICUS 
 

 Amicus curiae The Illinois Chapter of the American Academy of Matrimonial 

Lawyers (the “Academy”) is a national, not-for-profit organization comprised of lawyers 

who spend a substantial percentage of their time practicing matrimonial law, and who meet 

certain qualifications. There are more than 1,600 Fellows in 50 states. As representatives 

of a portion of the legal profession, the Academy takes an active interest in matters 

affecting the practice of family law in Illinois. The Academy’s purpose is to preserve the 

best interest of the family and of society, and to improve the practice, elevate the standards 

and advance the cause of matrimonial law. Local and national electronic and print media 

often contact Academy Fellows for their opinions on breaking family law issues.  In recent 

years, the Academy has appeared as amicus curiae in important cases in this Court and the 

Appellate Court, including: In re Marriage of Best, 228 Ill. 2d 107 (2008) where this Court 

clarified the procedures for declaratory judgment actions involving prenuptial agreements 

in dissolution of marriage cases; In re Marriage of O’Brien, 2011 IL 109039, where this 

Court clarified the standards for obtaining a substitution of judge; Johnston v. Weil, 241 

Ill. 2d 169 (2011), where this Court confronted issues regarding mental health evaluations 

in child custody cases; In re Marriage of Eckersall, 2015 IL 117922, a case before this 

Court dealing with the appealability of interim child custody orders; In re Marriage of 

Altman, 2016 IL App (1st) 143076, where the First District Appellate Court held that 

earned fees cannot be disgorged in pre-judgment dissolution of marriage cases; In re 

Marriage of Goesel, 2017 IL 122046, where this Court affirmed the Altman holding; and 

In re Marriage of Kane, 2018 IL App (2d) 180195, a case before the Second District 
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Appellate Court involving the legal status of a matrimonial litigant’s former attorney in an 

attorney fee dispute. The Academy authorized the filing of this brief.   

INTRODUCTION AND RELEVANT PROCEDURAL BACKGROUND 

 At issue in this Rule 302(a) direct appeal is an issue this Court already decided 40 

years ago—whether 750 ILCS 5/513 (“Section 513”) violates the Equal Protection Clause 

by potentially obligating divorced and unmarried parents to pay their children’s college 

educational expenses. This Court found Section 513 did not violate the Equal Protection 

Clause in Kujawinski v. Kujawinski, 71 Ill. 2d 563 (1978). In this case, the circuit court of 

DuPage County took it upon itself to determine that Kujawinski is outdated and no longer 

good law in its declaration that Section 513 violates the Equal Protection Clause.  In this 

way, this case presents to this Court much like Blumenthal v. Brewer, 2016 IL 118781, 

where the First District Illinois Appellate Court took it upon itself to declare this Court’s 

decision in Hewitt v. Hewitt, 77 Ill. 2d 49 (1979) as authority it no longer had to follow. 

This Court could not have been clearer in reminding the inferior courts of this state that, 

“Under the doctrine of stare decisis, when this Court has declared the law on any point, it 

alone can overrule and modify its previous opinion, and the lower judicial tribunals are 

bound by such decision and it is the duty of such lower tribunals to follow such decision in 

similar cases.” Blumenthal, 2016 IL 118781, ¶ 61. (emphasis in original)  

 In any event, the Academy enters this case in support of the constitutionality of 

Section 513 because the law bears a rational relationship to a very legitimate state 

interest—having college educated citizens and attempting to alleviate the potential 

disadvantages placed upon children of divorced and unmarried parents. The Academy 

believes the education of this State’s children is not only a legitimate state interest, but also 
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one of the utmost importance. It should be protected by this Court in reaffirming the 

Kujawinski decision.  

 This case has an odd procedural history. The parties were never married and entered 

into a joint parenting agreement. (C111-C117) When their child became college-age, the 

appellant filed a Section 513 petition on August 6, 2015. (C89-C91) On February 4, 2016, 

appellee filed his response, not raising the constitutionality of Section 513 as a defense. 

(C197-C200) After an evidentiary hearing, on July 22, 2016, the circuit court ordered that 

appellant and appellee each pay 40% of the child’s expenses, while obligating the child to 

pay the remaining 20%. (C238-C239) On August 5, 2016, the appellee filed an unrelated 

petition for rule to show cause regarding health insurance. (C242-C245)  It was not until 

September 23, 2016, that appellee took the position that Section 513 was unconstitutional. 

(C327-C329) After various procedural machinations, he filed his operative request to 

declare the statute unconstitutional on August 1, 2017. (C478-C482) In response, appellant 

asserted that principles of res judicata and forfeiture (i.e. whether appellee’s motion was, 

in effect, an untimely motion to reconsider pursuant to 735 ILCS 5/2-1203) should bar the 

constitutional claim to go forward, given appellee’s undisputed failure to raise the issue at 

the time of the Section 513 hearing in July 2016. (C537-C541) A hearing was eventually 

held, where no evidence was taken and only the arguments of counsel considered. (R82-

R130) Appellee’s counsel argued orally that Section 513 was both unconstitutional facially 

and as applied. (R143-R144; R166)  However, the motion argued “this court should declare 

Section 513 unconstitutional on its face for unfairly classifying similarly-situated 

individuals in violation of the Equal Protection Clause.” (C528).   
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 In its May 4, 2018 order declaring Section 513 unconstitutional, the circuit court 

recounted the evidence from July 2016 hearing where it was revealed that the parties’ child 

was interested in studying marine biology, but mistakenly chose a college (Florida Gulf 

Coast University, which the circuit court took time to characterize as a “party school”) that 

did not offer a degree in that program.  (C562) When the appellee learned this, he offered 

to pay 100% of the child’s tuition at a different school that did offer a marine biology 

program. (C562-C563)  That offer was refused. (C563) After taking all of that evidence 

into consideration, the circuit court entered its college contribution order. (C238-C239) 

 The circuit court’s constitutional conclusions derive from two findings: (1) that “the 

rational basis standard utilized in Kujawinski presumes that never married or divorced 

couples are less normal, and less likely to provide post-secondary education for their 

offspring than couples who are married, or single parents. While this may have been true 

in 1978, there is no basis for such a conclusion today.” (C565); and (2) that “Section 513 

does not permit divorced or never married parents the same input and ability to educate 

their children as is afforded to married or parents. The court finds that there is no rational 

basis for this difference.” (C567) 

ARGUMENT 

I. Nonconstitutional grounds to decide this case. 

 The Academy acknowledges that it is “the mandate of this Court that constitutional 

issues be considered only when the case may not be decided on nonconstitutional grounds.” 

Mulay v. Mulay, 225 Ill. 2d 601, 611 (2007).  However, the Academy takes no position on 

whether the appellee’s failure to raise the constitutionality of Section 513 as defense at this 

family’s college contribution hearing in July 2016 acts as res judicata bar, or constitutes 
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forfeiture of his right to pursue what is effectively a collateral attack on his obligation to 

pay 40% of his daughter’s college educational expenses. 

II. Section 513 does not violate the Equal Protection Clause. 

Familiar principles govern constitutional challenges to statutes. All laws carry a 

strong presumption of constitutionality and the party challenging same bears a burden of 

rebutting that presumption.  Whether a statute is wise is a different question from whether 

a statute is constitutional.  In re Marriage of Beyer and Parkis, 324 Ill. App. 3d 305, 753 

(2001).  In construing a statute, the court’s goal is to effectuate the legislature’s intent.  “To 

this end, a court may consider the reason and necessity for the statute and the evils it was 

intended to remedy, and will assume the legislature did not intend an absurd or unjust 

result.” Id. at 310. 

 In 1978, this Court decided Kujawinski v. Kujawinski, 71 Ill. 2d 563 (1978), 

holding that Section 513 did not deny equal protection to divorced parents vis-à-vis non-

divorced parents. The “well-established” constitutional test this Court applied was whether 

any differentiations between similarly situated people that the legislature made by way of 

Section 513 “bears a reasonable relationship to a legitimate legislative purpose.” Id. at 579. 

This Court found that, “a divorce, by its nature, has a major economic and personal impact 

on the lives of those involved.” Id. at 809. It was noted that one of the express purposes of 

the Illinois Marriage and Dissolution of Marriage Act is to mitigate potential harm to 

spouses and their children caused by divorce. Id. at 580. This Court held that Section 513 

was reasonably related to the legitimate legislative purpose to minimize any economic and 

educational disadvantages to children of divorced parents. This Court recognized that, 

“Unfortunately, it is not the isolated exception that noncustodial divorced parents, because 
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of such additional expenses or because of a loss of concern for children who are no longer 

in their immediate care and custody, or out of animosity directed at the custodial spouse, 

cannot be relied upon to voluntarily support the children of the earlier marriage to the extent 

they would have had they not divorced.” Id. at 580. Accordingly, Section 513 did not 

violate the Equal Protection Clause under rational basis review. Id. at 582. 

 Courts are obligated to affirm the validity of statutes if possible and to construe 

statutes so as to avoid doubts as to their validity. Kaufman, Litwin and Feinstein v. Edgar, 

301 Ill. App. 3d 826, 830 (1998). The Equal Protection Clause only prohibits the 

government from drawing distinctions between different categories of people on the basis 

of criteria that is wholly unrelated to the legislation’s purpose.  In re Destiny P., 2017 IL 

120796, ¶ 14.  Appellee conceded that the applicable test as to his constitutional claims is 

the rational basis test, the same test applied in Kujawinski. (C521) 

In this case, the circuit court concluded that, “the social changes that have occurred 

since 1978 make the rational basis cited in Kujawinski no longer tenable.  Further, there is 

no apparent rationale [sic] basis for the statute other than that cited in Kujawinski.” (C566)  

The court found Section 513 unconstitutional as applied but then further stated, “This 

Court further finds that Section 513 cannot reasonably be construed in a manner that would 

preserve its validity in this case.” (C568) The latter suggests a finding of facial 

unconstitutionality, which bears an even higher burden.  Napleton v. Village of Hinsdale, 

229 Ill. 2d 296, 306 (2008) (the fact that the enactment could be found unconstitutional 

under some set of circumstances does not establish its facial invalidity).  “A statute is 

facially invalid only if no set of circumstances exists under which the statute would be 

valid.”  Oswald v. Hamer, 2018 IL 122203, ¶ 40.  
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Whatever the circuit court was doing, its conclusions are wrong. Kujawinski did 

not “presume” that divorced or unmarried parents are “less normal” and therefore “less 

likely to provide post-secondary education” for their children. (C565) The circuit court 

here frames the constitutional question in this case as since married parents might not send 

their children to college, and divorced or remarried parents might refuse to do so, imposing 

Section 513 liability is an equal protection violation. The Academy believes that is not the 

question here. Under the rational basis test, the question is does those facts somehow 

diminish the state’s interest in having college-educated citizens and to protect the potential 

harm to families brought about by dissolution and parentage cases. Kujawinski, 71 Ill.2d 

at 580.  The Academy believes the answer to that question was an emphatic “No” in 1978 

and remains an emphatic “No” in 2018. 

The circuit court also found that Section 513 does not permit divorced and 

unmarried parents to have the “same input and ability to educate their children as is 

afforded to married or parents.” (C567) In this regard, the court seemed to accept appellee’s 

speculation that, had he been married to the appellant and living as a family unit, his desire 

for his child to attend the school he wanted her to attend (and which he would pay for) 

“would have the full force of his economic largesse” and, if his child wanted to attend a 

different school, “she would do so on her own.” (C567) The flaw in this thinking is that 

Section 513 permits all sides to have “input” into these decisions—the statute says 

expenses may be ordered “as equity may require” and is a discretionary decision by the 

circuit court, not a mandatory obligation.  In other words, appellee’s issues with his 

daughter’s life choices are heard by the judge in making the decision about Section 513 

liability, by the express terms of the statute. In fact, all of the appellee’s objections to his 
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daughter’s school plans were considered at the July 2016 hearing, and the court still 

obligated him to pay 40%. (C562-C563) 

In the circuit court’s order, it relied on case law from other jurisdictions.1 The court 

cited Pennsylvania law, noting that in 1995 its Supreme Court directly addressed the 

constitutionality of their college expense statute in Curtis v. Kline, 666 A.2d 265 (Pa. 

1995), invalidating it on equal protection grounds. (C 566)2  During oral argument in the 

circuit court on the appellee’s motion, the Court stated, “One other thing I would point out 

to you is that, you know, I understand your argument; however, Illinois is one of the very 

few states left that has this particular statute [Section 513], and all other states that I’ve 

been able to find where a constitutional challenge was made to similar statutes, the courts 

in those states found that the statute was unconstitutional.” (R 158) 

Out of state cases are not binding when there is direct precedent in this state.  Bank 

of America v. WS Management, Inc., 2015 IL App (1st) 132551, ¶ 121.  Even if it were, 

the circuit court ignored decisions from other states on this issue that reached the opposite 

result of the Pennsylvania Supreme Court in Curtis. These include decisions from the 

following states: 

• South Carolina. In 2012 the Supreme Court of South Carolina decided McLeod 

v. Starnes, 723 S.E.2d 198 (S.C. 2012).  It was there noted that the Court had previously 

held the statute unconstitutional in Webb v. Sowell, 692 S.E.2d 543.  The Supreme Court 

of South Carolina held that Webb reversed the burden imposed on parties operating under 

                                                      
1 For this Court’s convenience, copies of all out of state cases referenced in this brief are 
included in the appendix. 
2 There was a strong dissent filed in Curtis, which stated, “it cannot successfully be argued 
that the state has no legitimate interest in furthering the education of its citizens.” 666 A.2d 
at 273 (Montemuro, J., dissenting). 
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rational basis review for equal protection challenges, and so it should be overruled.  It was 

explained, “While it is certainly true that not all married couples send their children to 

college, that does not detract from the State’s interest in having college-educated citizens 

and attempting to alleviate the potential disadvantages placed upon children of divorced 

parents.  Although the decision to send a child to college may be a personal one, it is not 

one we wish to foreclose to a child simply because his parents are divorced.  It is of no 

moment that not every married parent sends his children to college or that not every 

divorced parent refuses to do so.  The tenants of rational basis review under equal 

protection do not require such exacting precision in the decision to create a classification 

and its effect.” 723 S.E.2d at 204-205. Kujawinski was cited. Id. at 205.  

• Iowa. In In re Marriage of Vrban, 293 N.W.2d 198 (Ia. 1980), the Supreme Court 

of Iowa observed the increasing importance which society places on education.  “The state 

has recognized this trend and has responded by maintaining three state universities (as well 

as other educational programs) at public expense.  . . . clearly higher education is a matter 

of legitimate state interest.” Id. at 202.   

• New Hampshire. In LeClair v. LeClair, 624 A.2d 1350, 1357, superseded by 

statute on other grounds (N.H. 1993), the New Hampshire Supreme Court, citing the Iowa 

decision in Vrban, held that the legislature of that state recognized the increasing 

importance of college education for its citizens. Id. at 1357. The Court also observed that 

the judicial protection of children of divorced families was warranted despite judicial 

involvement not being necessary in intact families. Id. The Court noted that unique 

problems exist in a home that is split by divorce. Id. In addition, a trial court’s power to 
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provide for college expenses is not mandatory but the court is awarded discretion to award 

college expenses for adult children. Id.  

• Washington. In Childers v. Childers, 575 P.2d 201 (Wash. 1978), the Supreme 

Court of Washington stated, “That it is the public policy of the state that a college education 

should be had, if possible, by all its citizens, is made manifest by the fact that the state of 

Washington maintains so many institutions of higher learning at public expense.  It cannot 

be doubted that the minor who is unable to secure a college education is generally 

handicapped in pursuing most of the trades or professions of life, for most of those with 

whom he is required to compete will be possessed of that greater skill and ability which 

comes from such an education.” Id. at 206.   

• Oregon. In In re Marriage of McGinley, 19 P.3d 954, review denied, 27 P.3d 

1045 (Or. App. 2001), the Court of Appeals of Oregon identified the interest served by the 

statute as the state’s interest in having a well-educated populace.  “Indeed, the economic 

disadvantages suffered by children of divorced parents are well documented.  Charles F. 

Willison, But Daddy, Why Can’t I Go to College? The Frightening De-Kline of Support 

for Children’s Post-Secondary Education, 37 B.C. L. Rev. at 1115-1120 (1996). ORS 

107.108 reflects the legislature’s effort to ameliorate that disadvantage, and nothing in the 

Pennsylvania Supreme Court’s decision in Kline convinces us that that effort is irrational.” 

Id. at 961.   

 The Illinois legislature, aware of what has taken place since Kujawinski, 

substantially revised Section 513 in 2015, 2016, and 2017 (P.A. 99-143 eff. July 27, 2015; 

P.A. 99-90 eff. January 1, 2016; P.A. 99-642 eff. July 2016; P.A. 99-763 eff. January 1, 

2017).  The legislature kept intact the ability of a court, in its discretion and as equity 
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requires, to obligate a parent to contribute to college expenses. In re Marriage of Treacy, 

204 Ill. App. 3d 282, 290 (1990).  Section 513 does not mandate the imposition of 

educational expenses in every case. But the public policy of the Illinois Marriage and 

Dissolution of Marriage Act remains the same; to protect families from the harm brought 

about by dissolution of marriage. 750 ILCS 5/102 (4). This Court in Blumenthal recognized 

the many legislative amendments to various family law statutes over the last several 

decades, and held that this evidenced that the legislature will readily alter family-related 

statutes where it believes public policy requires it. Blumenthal, 2016 IL 118781 at ¶¶ 75-

76.  Such changes are within the province of the legislature. Id. 

Married parents and unmarried or divorcing parents have a key distinction; the 

latter are applying to the courts of this state for relief both with respect to their own rights 

and their children.  Appellee wishes the state to intervene where it is convenient for him 

but not to go far enough to protect his children.  Unmarried parents who choose to use the 

courts for redress are treated exactly the same as divorcing parents, since Section 513 

applies to parentage cases in Rawles v. Hartman, 172 Ill. App. 3d 931, 934 (1988). This 

Court can also note the obvious—that college is much more expensive now than it was at 

the time Kujawinski was decided, a consideration the legislature recently accounted for by 

imposing caps to Section 513 liability by looking to the costs of an education at the 

University of Illinois. 750 ILCS 513(d)(1)-(2). 

There is no evidence supporting the circuit court’s position.  In fact, no evidence 

was offered to the court at all, there was only a legal, oral argument. The court effectively 

reached its sociological conclusions all on its own, sans any expert testimony. If circuit 

courts do not have the power to impose college obligations upon divorced or unmarried 

SUBMITTED - 3301309 - Tammy Marcinko - 12/27/2018 4:13 PM

123667



12 
 

parents in Illinois, many more such children may not be afforded the right of a college 

education. Section 513 was constitutional in 1978, and remains constitutional today. The 

circuit court should be reversed.  

PRAYER 

 WHEREFORE, Amicus prays that this Honorable Court reverse or vacate the May 

4, 2018 order and declare that 750 ILCS 5/513 is constitutional, and for such other, further 

and different relief as this Court in its equity deems just and proper. 

Respectfully submitted,  
 
 
 
      /s/Michael G. DiDomenico    
      MICHAEL G. DiDOMENICO 
      LAKE TOBACK DiDOMENICO 
      On Behalf of the Illinois Chapter of the  
      American Academy of Matrimonial Lawyers 
      33 N. Dearborn, Suite 1720 
      Chicago, IL  60602 
      Telephone No. (312) 726-7111 
       Email:  mdidomenico@laketoback.com 
 

   
      /s/Paul L. Feinstein     
      PAUL L. FEINSTEIN  

PAUL L. FEINSTEIN, LTD. 
      On Behalf of the Illinois Chapter of the  
      American Academy of Matrimonial Lawyers  

10 South LaSalle Street, Suite 1420 
Chicago, IL  60603-1078 
Telephone No. (312) 346-6392 
Email: pfeinlaw@aol.com 
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