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RESPONDENT-APPELLANT DONALD J. TRUMP’S MOTION
TO VACATE BASED ON U.S. SUPREME COURT DECISION

This matter involves Petitioners’ challenge, under Section Three of the Fourteenth Amend-
ment to the U.S. Constitution, to President Trump’s appearance on the Illinois primary ballot. The
State Officers Electoral Board unanimously rejected Petitioners’ challenge without making factual
findings and without reaching any federal issues. Relying heavily on a Colorado decision from a
similar proceeding, the Circuit Court held that it had jurisdiction to decide Section 3 issues, made
new factual findings, reversed the Electoral Board, and ordered President Trump’s name removed
from the ballot. President Trump appealed to this Court. Four days later, the U.S. Supreme Court

reversed the Colorado decision, holding that states have no authority to consider or adjudicate



Section Three challenges like this one. (See 3/12/2024 Affidavit of Adam Merrill (“Merrill Aff.”)
(attached hereto), 1 2.) The Supreme Court’s decision resolves this case. Because states have no
authority to consider Section Three challenges, the Circuit Court’s judgment must be vacated and
the Petitioners’ objections dismissed without further action.

*

The Petitioners-Appellees in this case sought to remove President Donald J. Trump from
the presidential primary ballot in Illinois on the theory that he “engaged in insurrection” and was
therefore disqualified from the Presidency by Section Three of the Fourteenth Amendment. (Mer-
rill Aff., § 3.) Petitioners seek no other relief and assert no other basis for relief. (See, e.g., Supp.
R. 5, Petitioners’ 1/4/2024 Petition (attached as Exhibit A), 11 8-10, 55; Merrill Aff., { 3.) Peti-
tioners predicated their claims almost entirely on the Colorado Supreme Court’s decision in An-
derson v. Griswold, 2023 CO 63. (See Exhibit A, 11 (Colorado decision “present[ed] nearly
identical legal and factual issues as this challenge™); id., 11 17, 20-21, 44, 271, 284; Merrill Aff.,
1 3.) Even the Circuit Court noted that “[t]he basis for the objections in Colorado are the same as
[the basis for Petitioners’ objections], which [are] based on the U.S. constitutional disqualification
of Respondent-Candidate.” (Supp. R. 112, 2/28/2024 Circuit Court Memorandum of Judgment
and Order (the “Judgment”) (attached as Exhibit C), at 24.) For instance, when Petitioners-Appel-
lees presented their claims to the Electoral Board and in the Circuit Court, they submitted no new
evidence, but sought simply to rely on the record compiled in the Colorado proceedings. (Id. at 9
(referencing stipulation “in lieu of live witnesses or presenting evidence outside of what” was
presented in Colorado); see also id., App’x A, at Supp. R. 153 (email confirming parties would

not be calling live witnesses or presenting new evidence to the Electoral Board); Merrill Aff., §3.)

! Pursuant to Rule 361, on March 8, 2024, Respondent filed “an appropriate supporting
record” in accordance with Rule 328, with pleadings, orders, etc., marked as “Supp. R. _.”
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The eight members of the Electoral Board (four Democrats and four Republicans) unani-
mously dismissed the objection to President Trump’s inclusion on the ballot, in part because “the
Board lack[ed] jurisdiction to decide whether Section 3 of the 14" Amendment . . . bar[s] Candi-
date from the ballot in Illinois,”? but Petitioners-Appellees sought immediate review in the Circuit
Court. (Merrill Aff., § 4.) The Circuit Court, however, reversed the Electoral Board, agreed with
Petitioners, and adopted the Colorado Supreme Court’s factual record, reasoning, and holding.
(Exhibit C at 24-31, 33, 36 n. 35 (citing and adopting Colorado Supreme Court factual findings,
reasoning and holding, including by finding the Colorado Supreme Court’s decision was “well-
articulated, rational[] and established in historical context,” and noting that it “finds [the Colorado
Supreme Court’s] rationale compelling”); Merrill Aff., 1 4.) The Circuit Court therefore ordered
that the “lllinois State Board of Election[s] shall remove Donald J. Trump from the ballot for the
General Primary Election on March 19, 2024, or cause any votes cast for him to be suppressed.”
(Exhibit C at 38.) President Trump appealed that decision to this Court. (Supp. R. 184 (2/28/2024
Notice of Appeal).)

On March 4, the U.S. Supreme Court unanimously reversed the Colorado Supreme Court’s
decision. Trump v. Anderson, No. 23-719 (U.S. Mar. 4, 2024) (attached as Exhibit E); Merrill Aff.,
1 5. It held that “[s]tates have no power under the Constitution to enforce Section 3 with respect
to federal offices, especially the Presidency.” Id. at 6. The Supreme Court reasoned that “nothing
in the Constitution delegates to the States any power to enforce Section 3 against federal office-
holders and candidates,” that “the text of the Fourteenth Amendment, on its face, does not affirm-

atively delegate such a power to the state,” and that there is no “tradition of state enforcement of

2 Supp. R. 92, 1/30/2024 Electoral Board Decision Overruling Petitioners’ Objection (the
“Electoral Board Decision”) (attached as Exhibit B), {1 10.C, 10.D., and 10.E.
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Section 3 against federal officeholders or candidates in the years following ratification of the Four-
teenth Amendment.” Id. at 7, 9.

Thus, it is now settled that neither the Electoral Board nor any Illinois court has the power
to consider Petitioners’ claims or grant the relief they seek. (Merrill Aff., 1 6.) “[D]ecisions issued
without subject matter jurisdiction are void,” People v. Arriaga, 2023 IL App (5th) 220076, 1 12,
and so this Court “ha[s] an obligation to vacate any order the trial court entered without subject
matter jurisdiction.” Anderson Dundee 53 L.L.C. v. Terzakis, 363 Ill. App. 3d 145, 158, 160 (1%
Dist. 2005), as supplemented on denial of reh’g (Dec. 2, 2005) (vacating corporate contempt order
entered against a former officer).

Under Rule 361(h), a “dispositive motion” includes “any motion challenging the Appellate
Court’s jurisdiction” and is appropriate “[w]here a straightforward dispositive issue exists,” such
that “forcing [the parties] unnecessarily to brief and argue the merits of the appeal” would need-
lessly “delay[] the final resolution of the case and greatly increase[] the burden on all parties,” and
on this Court. 1ll. Sup. Ct. R. 361, 2006 Committee Cmts. That is exactly the situation here. The
U.S. Supreme Court has definitively resolved this controversy. (Merrill Aff., 7.)

Petitioners’ counsel, in similar ballot-access cases in other states, have long contended that
a U.S. Supreme Court decision concerning President Trump’s eligibility in one case would “re-
solve the issue” nationwide, Pet’rs Reply Br. at 8, Growe v. Simon, No. A23-1354 (Minn.) (filed
Oct. 23, 2023), and would be the “final decision” for the entire nation. Appellants’ Br. at 39,
LaBrant v. Benson, No. 368165 (Mich. Ct. App.) (filed Nov. 30, 2023); see also Mem. in Supp. of
Mandamus at 69-70, Nelson v. Griffin-Valade, at 69 (Ore.) (filed Dec. 6, 2023) (same). (Supp. R.
102-11, select pages from Petitioners’ counsel’s briefs in other states (attached as Exhibit D) (high-

lighting added); Merrill Aff., 18.)



Nonetheless, when Respondent asked Petitioners, in light of Trump v. Anderson, to agree
to the relief requested herein, Petitioners’ counsel declined and indicated they intend to oppose
this Motion. Although Petitioners concede they cannot “continu[e] [their] challenge to [President]
Trump remaining on the ballot,” Petitioners claim the case should be remanded to the Circuit Court
for “clarification” of the standard the Electoral Board should apply in future cases involving alle-
gations that a candidate falsely swore they were qualified for office. But except for vacating the
Judgment, neither this Court nor the Circuit Court has jurisdiction to clarify any legal standard for
the benefit of future litigants or decision makers. (Merrill Aff., § 11.) Indeed, “the courts of Illinois
do not issue advisory opinions to guide future litigation.” Golden Rule Ins. Co. v. Schwartz, 203
I1. 2d 456, 469 (2003) (vacating portion of Appellate Court judgment “comment[ing]” on issues
likely to “reappear[] in the future”); see also River Plaza Homeowner’s Ass’n v. Healey, 389 IlI.
App. 3d 268, 282 (1 Dist. 2009) (affirming 2-619 dismissal based on lack of standing and refusing
to issue an “advisory opinion” concerning other issues). Moreover, beyond vacating the portion of
the Judgment that is barred by Trump v. Anderson, any further action by the Circuit Court would
not only be improper, but also unnecessary since any “clarification” would have no precedential
impact on “future litigation.” Delgado v. Bd. of Election Comm’rs, 224 11l. 2d 481, 488 (11l. 2007)
(“[u]nder Hllinois law, the decisions of circuit courts have no precedential value™); Merrill Aff., {
11.

Here, there is nothing left to litigate. As the U.S. Supreme Court held, no state has the
“power under the Constitution to enforce Section 3” against Presidential candidates (Exhibit E at
6); thus, the Circuit Court lacked jurisdiction to issue its decision. And because Section 3 was the
only basis on which Petitioners sought relief (see, e.g., Exhibit A at 11 8-10, 55), the Circuit Court

lacks jurisdiction to issue any additional rulings in this case, beyond vacating the Judgment and



dismissing the Circuit Court petition. The decision below must therefore be vacated and the case

closed. (Merrill Aff., 19.)

This Court, therefore, should summarily vacate the Circuit Court’s Judgment and remand

with instructions to dismiss Petitioners’ Circuit Court petition without further action. (Merrill Aff.,

110)

Dated: March 12, 2024

Scott E. Gessler
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AFFIDAVIT
Under penalties as provided by law pursuant to Section 1-109 of the Illinois Code of
Civil Procedure, the undersigned counsel certifies that the statements set forth herein are true and
correct, except as to matters therein stated to be on information and belief and as to such matters
the undersigned certifies as aforesaid that he verily believes the same to be true:
1. I am a member of the bar of the State of Illinois. | am a Partner with the law firm
of Watershed Law LLC (“Watershed”). | represent Respondent-Appellant in the above-captioned

matter. | offer this affidavit in support of Respondent-Appellant’s Donald J. Trump’s Motion to

Vacate Based on U.S. Supreme Court Decision (the “Motion”).

Merrill Aff.



2. This matter involves Petitioners’ challenge, under Section Three of the Fourteenth
Amendment to the U.S. Constitution, to President Trump’s appearance on the Illinois primary
ballot. (See Supp. R. 5, Petitioners’ 1/4/2024 Objection, a true and correct copy of which is
attached to the Motion as Exhibit A, {1 8-10, 55.) The State Officers Electoral Board unanimously
rejected Petitioners’ challenge without making factual findings and without reaching any federal
issues. (See Supp. R. 92, 1/30/2024 Electoral Board Decision Overruling Petitioners” Objection, a
true and correct copy of which is attached to the Motion as Exhibit B, {1 10.C, 10.D., and 10.E.)
Relying heavily on a Colorado decision from a similar proceeding, the Circuit Court held that it
had jurisdiction to decide Section 3 issues, made new factual findings, reversed the Electoral
Board, and ordered President Trump’s name removed from the ballot. (See Supp. R. 112,
2/28/2024 Circuit Court Memorandum of Judgment and Order (the “Judgment”), a true and correct
copy of which is attached to the Motion as Exhibit C, at 24.) President Trump appealed to this
Court. (See Supp. R. 184 (2/28/2024 Notice of Appeal).) Four days later, the U.S. Supreme Court
reversed the Colorado decision, holding that states have no authority to consider or adjudicate
Section Three challenges like this one. (See U.S. Supreme Court’s 3/4/2024 decision in Trump v.
Anderson, U.S. No. 23-719, a true and correct of which is attached to the Motion as Exhibit E).)
The Supreme Court’s decision resolves this case.

3. The Petitioners-Appellees in this case sought to remove President Donald J.
Trump’s name from the presidential primary ballot in Illinois, on the theory that he “engaged in
insurrection” and was therefore disqualified from the Presidency by Section Three of the

Fourteenth Amendment. Petitioners seek no other relief and assert no other basis for relief. (See,

1 On March 8, 2024, pursuant to Rule 361, Respondent-Appellant filed “an appropriate
supporting record” in accordance with Rule 328. “Supp. R. _” refers to that supporting record.



e.g., Exhibit A, 1Y 8-10, 55.) Petitioners predicated their claims almost entirely on the Colorado
Supreme Court’s decision in Anderson v. Griswold, 2023 CO 63. (See id., 11 (Colorado decision
“present[ed] nearly identical legal and factual issues as this challenge”); id., 1117, 20-21, 44, 271,
284.) Even the Circuit Court noted that “[t]he basis for the objections in Colorado are the same as
[the basis for Petitioners’ objections], which [are] based on the U.S. constitutional disqualification
of Respondent-Candidate.” (See Exhibit C at 24.) For instance, when Petitioners-Appellees
presented their claims to the Electoral Board and in the Circuit Court, they submitted no new
evidence but sought simply to rely on the record compiled in the Colorado proceedings. (Id. at 9;
see also id., App’Xx A, at Supp. R. 153.)

4. The eight members of the Electoral Board (four Democrats and four Republicans)
unanimously dismissed the objection to President Trump’s inclusion on the ballot, in part because
“the Board lack[ed] jurisdiction to decide whether Section 3 of the 14" Amendment . . . bar[s]
Candidate from the ballot in Illinois,” but Petitioners-Appellees sought review in the Circuit Court.
(See Exhibit B, 11 10.C, 10.D., and 10.E.) The Circuit Court, however, reversed the Electoral
Board, agreed with Petitioners, and adopted the Colorado Supreme Court’s factual record,
reasoning, and holding. (See Exhibit C at 24-31, 33, 36 n. 35 (citing and adopting Colorado
Supreme Court factual findings, reasoning and holding, including by finding the Colorado
Supreme Court’s decision was “well-articulated, rational[] and established in historical context,”
and noting that it “finds [the Colorado Supreme Court’s] rationale compelling”).) The Circuit
Court therefore ordered that the “Illinois State Board of Election[s] shall remove Donald J. Trump
from the ballot for the General Primary Election on March 19, 2024, or cause any votes cast for
him to be suppressed.” (See id. at 38.) President Trump appealed that decision to this Court. (See

Supp. R. 184 (2/28/2024 Notice of Appeal).)



5. On March 4, the U.S. Supreme Court unanimously reversed the Colorado Supreme
Court’s decision. It held that “[s]tates have no power under the Constitution to enforce Section 3
with respect to federal offices, especially the Presidency.” (See Exhibit E at 6.) The Court reasoned
that “nothing in the Constitution delegates to the States any power to enforce Section 3 against
federal officeholders and candidates,” that “the text of the Fourteenth Amendment, on its face,
does not affirmatively delegate such a power to the state,” and that there is “no tradition of state
enforcement of Section 3 against federal officeholders or candidates in the years following
ratification of the Fourteenth Amendment.” (Id. at 7, 9.)

6. Thus, it is now settled that neither the Electoral Board nor any Illinois court has the
power to consider Petitioners’ claims or grant the relief they seek.

7. Under Rule 361(h), a dispositive motion in an appeal is appropriate “[w]here a
straightforward dispositive issue exists,” such that “forcing [the parties] unnecessarily to brief and
argue the merits of the appeal” would needlessly “delay[] the final resolution of the case and
greatly increase[] the burden on all parties,” and on this Court. R. 361, 2006 Committee Cmts.
That is the situation here. The U.S. Supreme Court has definitively resolved this controversy.

8. Petitioners’ counsel, in similar ballot-access cases in other states, have long
contended that a U.S. Supreme Court decision concerning President Trump’s eligibility in one case
would “resolve the issue” nationwide, Pet’rs Reply Br. at 8, Growe v. Simon, No. A23-1354
(Minn.) (filed Oct. 23, 2023), and would be the “final decision” for the entire nation. Appellants’
Br. at 39, LaBrant v. Benson, No. 368165 (Mich. Ct. App.) (filed Nov. 30, 2023); see also Mem.
in Supp. of Mandamus at 69-70, Nelson v. Griffin-Valade, at 69 (Ore.) (filed Dec. 6, 2023) (same).
(See Supp. R. 102, select pages from these briefs filed by Petitioners’ counsel in other states, a true

and correct copy of which is attached to the Motion as Exhibit D (with highlighting added).)



9. There is nothing left to litigate. As the Supreme Court held, no state has the “power”
to enforce Section 3 against candidates for the Presidency (Exhibit E at 6); thus, the Circuit Court
lacked jurisdiction to issue its decision. And because Section 3 was the only basis on which
Petitioners sought relief (see, e.g., Exhibit A at 1 8-10, 55), the Circuit Court lacks jurisdiction to
issue any additional rulings in this case, beyond vacating the Judgment and dismissing the Circuit
Court petition. The decision below should be vacated and the case closed.

10.  This Court, therefore, should summarily vacate the Circuit Court’s Judgment
(Exhibit C) and remand with instructions to dismiss Petitioners’ Circuit Court petition (Supp. R.
96) without further action.

11. Nonetheless, when Respondent asked Petitioners, in light of Trump v. Anderson, to
agree to the relief requested herein, Petitioners’ counsel declined and indicated they intend to
oppose the Motion. Although Petitioners concede they cannot “continu[e] [their] challenge to
[President] Trump remaining on the ballot,” Petitioners claim the case should be remanded to the
Circuit Court for “clarification” of the standard the Electoral Board should apply in future cases
involving allegations that a candidate falsely swore they were qualified for office. But except for
vacating the Judgment, neither this Court nor the Circuit Court has jurisdiction to clarify any legal
standard for the benefit of future litigants or decision makers. Moreover, beyond vacating the
portion of the Judgment that is barred by Trump v. Anderson, any further action by the Circuit
Court would not only be improper, but also unnecessary since any “clarification” would have no

precedential impact on “future litigation.”

FURTHER AFFIANT SAYETH NOT.

/s/ Adam P. Merrill
Adam P. Merrill
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Petitioners-Objectors Steven Daniel Anderson, Charles Holley, Jack L. Hickman, Ralph
Cintron, and Darryl Baker (“Objectors™) hereby file this Objectors’ Petition pursuant to Article 10
of the Election Code and 10 ILCS 5/10-8 challenging the legal and factual sufficiency of the
nomination papers of Respondent-Candidate Donald J. Trump (“Candidate™ or “Trump™) as a
candidate for the Republican Nomination for the Office of the President of the United States, and
in support of their Petition state the following:

OBJECTORS’ NAME, ADDRESS, LEGAL VOTER STATUS, INTEREST, AND
RELIEF REQUESTED

1. Objector Steven Daniel Anderson resides at 2857 Falling Waters Drive,
Lindenhurst, [llinois 60046 and is a duly qualified, legal, and registered voter at this same address
within the State of Illinois.

2. Objector Charles J. Holley resides at 7343 S Euclid Avenue, Chicago Illinois
60649, and is a duly qualified, legal, and registered voter at this same address within the State of
Illinois.

3. Objector Jack L. Hickman resides at 39 Wilshire Drive, Fairview Heights, Illinois
62208, and is a duly qualified, legal, and registered voter at this same address within the State of
[llinois.

4. Objector Ralph E. Cintron resides at 720 S Dearborn Street, Apt. 504, Chicago
[llinois, 60605, and is a duly qualified, legal, and registered voter at this same address within the
State of Illinois.

5. Objector Darryl P. Baker resides at 401 S. Maple Street. Colfax, Illinois, and is a
duly qualified, legal. and registered voter at this same address within the State of Illinois.

6. The Objectors’ interest in filing this objection is that of citizens and voters desirous

of seeing to it that the election laws of Illinois are properly complied with and that only duly

Supp. R. 8
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Thus, it concluded, “Trump is disqualified from holding the office of President under Section
Three; because he is disqualified, it would be a wrongful act under [Colorado law] for the Secretary
to list him as a candidate on the presidential primary ballot.” Griswold, 2023 WL 8770111, at *2-
3 (Ex. A).

12. On December 28, 2023, the Maine Secretary of State also determined, following
briefing and an evidentiary hearing, that Candidate Trump’s Maine “primary petition is invalid”
based on his false declaration that he is qualified to hold office when he, in fact. is constitutionally
disqualified under Section 3 of the Fourteenth Amendment. See Ruling of the Secretary of State,
In re; Challenges to Primary Nomination Petition of Donald J. Trump, Republican Candidate for
President of the United States, (Dec. 28, 2023) (“Maine Sec. of State Ruling,” attached as Exhibit
C). The decision recognized:

a. The administrative authority of the Secretary of State to assess whether a
candidate is “qualified” for office, and thus can be included on the state ballot,
encompasses constitutional qualifications, including under Section 3.

b. Section Three is self-executing without Congressional action and applies to the
office of President.

c. The “events of January 6, 2021 were an insurrection.”

d. “Trump engaged in the insurrection of January 6, 2021.”

There is no precedent to support Trump’s argument that the First Amendment
can “override™ Section 3 or any other qualification for public office.

f.  Trump’s speech, in any case, “is unprotected by the First Amendment.” because
it was intended to incite lawless action.

Like in Colorado. Trump was a party to the proceeding and fully participated, including through
the opportunity to present evidence; call witnesses; cross-examine; and argue legal and factual
issues. Id at 17.

13.  Thus, the only two decisions evaluating Section 3 challenges that reached the merits
of the challenge and assessed evidence from both Candidate Trump and objectors, determined that

Trump is constitutionally barred from office.
Supp. R. 11

C-280 V2









the common unlawful purpose™); White. 2022 WL 4295619, at ¥*19; Rowan v. Greene, Case No.
2222582-OSAH-SECSTATE-CE-57-Beaudrot (Ga. Off. of State Admin. Hgs, May 6, 2022), slip
op. at 13-14. The only courts and election officials that have addressed the merits of a Section 3
challenge to Trump’s eligibility have concluded that Trump *engaged™ in the January 6
insurrection.

21. “Engagement” does not require previous conviction, or even charging, of any
criminal offense. See, e.g., Griswold, 2023 WL 8770111, at *23, *39-40 (Ex. A) (recognizing
charging and conviction is not required and defining standard for “engage”); Powell, 27 F. Cas. at
607 (defendant not charged with any prior crime); Worthy, 63 N.C. at 203 (defendant not charged
with any crime); /n re Tate, 63 N.C. 308 (1869) (defendant not charged with any crime); see also
Gerard N. Magliocca, Amnesty and Section 3 of the Fourteenth Amendment, 36 Const. Comment.
87, 98-99 (2021) (describing special congressional action in 1868 to enforce Section 3 and remove
Georgia legislators, none of whom had been charged criminally); William Baude & Michael
Stokes Paulsen, The Sweep and Force of Section Three, 172 U. Pa. L. Rev. __ (forthcoming),

https://papers.ssrn.com/sol3/papers.cfm?abstract id=4532751, at 16-22.

22, Most of the House and Senate candidates-elect that Congress excluded from their
seats during Reconstruction for engagement in insurrection had never been charged or convicted

of any crimes.

23.  Indeed, the vast majority of disqualified ex-Confederates were never charged with
any crimes.
24, Modern authority agrees that no evidence or authority suggests that a prior criminal

conviction—whether under 18 U.S.C. § 2383 (insurrection) or any other statute—was ever

Supp. R. 14
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h 51.  Article I, Section 1, Clause 5 of the U.S. Constitution requires the President to be
a natural-born citizen, at least thirty-five years of age, and a resident of the United States for at
least fourteen years. Section 1 of the Twenty-Second Amendment provides that no person can be
elected President more than twice. Section 3 of the Fourteenth Amendment disqualifies from
public office any individual who has taken an oath to uphold the U.S. Constitution and then
engages in insurrection or rebellion against the United States, or gives aid or comfort to those who
have. Objections to a candidate’s inclusion on the primary ballot, asking the Electoral Board to
apply these constitutional requirements, fall directly within the Electoral Board’s jurisdiction and
mandatory duties.

52.  The Board’s evaluation of this objection to the Candidate’s constitutional eligibility
criteria follows the Election Code and the Illinois Supreme Court’s direction in Goodman that the

n board must evaluate a candidate’s statement of candidacy that they are “qualified” for the office at
the time the nomination papers are filed because “statutory requirements governing statements of
candidacy and oaths are mandatory.” 241 Ill. 2d at 409-10; see also Delgado v. Bd. of Election
Comm'rs of City of Chicago, 224 1l1. 2d 481, 485-86 (2007) (differentiating the impermissible
action of an electoral board’s “question|ing] its validity” of underlying legal prerequisites from the
required action of an electoral board applying a constitutional provision). Accord Maine Sec. of
State Ruling, Ex. C at 12-13 (evaluating Section 3 challenge and recognizing that the statutory
obligation to determine if a candidate’s nomination petition meets election code requirements
requires limiting ballot access to qualified candidates under the U.S. Constitution).

53.  Todo so, the Electoral Board has the ability, and indeed the clear obligation, when
necessary to evaluate evidence and resolve complex factual issues. The Board is obligated to

h “decide whether or not the certificate of nomination or nominating papers or petitions on file are
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L. Trump Reveled in, and Deliberately Refused to Stop, the Insurrection.

229. Early during the attack, by approximately 1:21 PM, Trump was informed by
staffers in the White House that television broadcasts of his speech had been cut to instead show
the violence at the Capitol.!”’

230.  After this, Trump immediately began watching the Capitol attack unfold on live
news in the private dining room of the White House.!”

231.  Shortly after, White House Acting Director of Communications Ben Williamson
sent a text to Chief of Staff Mark Meadows recommending that Trump tweet about respecting
Capitol Police.'™

232, At 2:24 PM, at the height of violence, Trump made his first public statement during
the attack. Against the advisors’ recommendation above, rather than make any effort to quell the
riotous mob, he fanned the flames by tweeting: *Mike Pence didn’t have the courage to do what
should have been done to protect our Country and our Constitution, giving States a chance to
certify a corrected set of facts, not the fraudulent or inaccurate ones which they were asked to
previously certify. USA demands the truth!™'#

233.  Trump knew, consciously disregarded the risk, or specifically intended that this

tweet would exacerbate the violence at the Capitol.

17 See January 6th Report, supra note 8, at 592 (Ex. H).

18 Id. at 593.

1 Id. at 595,

W0 2:24 PM-2:24 PM, supra note 19; see also Trump Tweet Compilation, supra note 5, at 9 (Group Ex. E)
(Jan. 6, 2021 at 2:24 PM ET), January 6th Report, supra note 8, at 429 (Ex. H).
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STATE OF ILLINOIS )

)
COUNTY OF COOK )

SS

BEFORE THE STATE BOARD OF ELECTIONS SITTING AS THE STATE OFFICERS

ELECTORAL BOARD

FOR THE HEARING AND PASSING UPON OF OBJECTIONS

TO NOMINATION PAPERS OF CANDIDATES FOR THE MARCH 19, 2024,

IN THE MATTER OF OBJECTIONS BY

Steven Daniel Anderson, Charles J. Holley,
Jack L. Hickman, Ralph E. Cintron, and Darryl P. Baker,

V.

Donald J. Trump,

GENERAL PRIMARY

Objectors,

o M M M M vt v M N’

Candidate.

DECISION

No. 24 SOEB GP 517

The State Board of Elections, sitting as the duly constituted State Officers Electoral Board,
and having convened on January 30, 2024, at 69 W. Washington, Chicago, Illinois, and via
videoconference at 2329 S. MacArthur Blvd., Springfield, Illinois and having heard and
considered the objections filed in the above-titled matter, hereby determines and finds that:

I

The State Board of Elections has been duly and legally constituted
as the State Officers Electoral Board pursuant to Sections 10-9 and
10-10 of the Election Code (10 ILCS 5/10-9 and 5/10-10) for the
purpose of hearing and passing upon the objections filed in this
matter and as such, has jurisdiction in this matter, except as
specifically noted in Paragraph 10 below.

On January 4, 2024, Steven Daniel Anderson, Charles J. Holley,
Jack L. Hickman, Ralph E. Cintron, and Darryl P. Baker, timely
filed an objection to the nomination papers of Donald J. Trump,
Republican Party candidate for the office of President of the United
States.

A call for the hearing on said objection was duly issued and was
served upon the Members of the Board, the Objectors, and the
Candidate by registered mail as provided by statute unless waived.

Exhibit B
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2. Except as specified herein, all trial exhibits admitted in the Colorado Action are
authentic within the meaning of Ill. Evid. R. 901 or 902. This stipulation of authenticity,
however, does not apply to Colorado tnial exhibit Nos, P21, P92, P94, P109, and P166.

3. Notwithstanding paragraphs 1-2 of this Stipulated Order, all other objections as to
trial testimony and exhibits from the Colorado Action are preserved and may be made by any
party as part of the briefing of or argument on Objectors’ motion for summary judgment to be
resolved by the Hearing Officer, as needed, in the course of rendenng a decision on Objectors’
motion for summary judgment, or on the Objection itself. Objections preserved include
objections based on the U.S. Constitution, Illinois Constitution, applicable U.S. or Tllinois
statutes, Illinois Supreme Court Rules, [llinois Evidence Rules, the Illinois Code of Civil
Procedure, the Rules of Procedure adopted by the State Officers Electoral Board on January 17,
2024, or applicable caselaw.

Dated: January 24, 2024
SO STIPULATED:
STEVEN DANIEL ANDERSON, CHARLES J. DONALD J. TRUMP

HOLLEY, JACK L. HICKMAN, RALPHE.
CINTRON, AND DARRYL P. BAKER,

By: _/s/ Caryn C. Lederer By: _/s/ Adam P. Meirill
One of their attorneys One of his attorneys
Matthew Piers (2206161) Adam P. Merrill (6229850)
Caryn Lederer (ARDC: 6304495) WATERSHED LAW LLC
HUGHES SOCOL PIERS RESNIC & DYM, LTD. 55 W. Mouroe, Suite 3200
70 W. Madison St., Ste. 4000 Chicago, IL 60603
Chicago, IL 60602
ENTERED:
Hearing Officer Clark Erickson
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NOTICE: This opinion is subject to formal revision before publication in the
United States Reports. Readers are requested to notify the Reporter of
Decisions, Supreme Court of the United States, Washington, D. C. 20543,
pio@supremecourt.gov, of any typographical or other formal errors.

SUPREME COURT OF THE UNITED STATES

No. 23-719

DONALD J. TRUMP, PETITIONER v.
NORMA ANDERSON, ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF COLORADO

[March 4, 2024]

PER CURIAM.

A group of Colorado voters contends that Section 3 of the
Fourteenth Amendment to the Constitution prohibits for-
mer President Donald J. Trump, who seeks the Presidential
nomination of the Republican Party in this year’s election,
from becoming President again. The Colorado Supreme
Court agreed with that contention. It ordered the Colorado
secretary of state to exclude the former President from the
Republican primary ballot in the State and to disregard any
write-in votes that Colorado voters might cast for him.

Former President Trump challenges that decision on sev-
eral grounds. Because the Constitution makes Congress,
rather than the States, responsible for enforcing Section 3
against federal officeholders and candidates, we reverse.

I

Last September, about six months before the March 5,
2024, Colorado primary election, four Republican and two
unaffiliated Colorado voters filed a petition against former
President Trump and Colorado Secretary of State Jena
Griswold in Colorado state court. These voters—whom we
refer to as the respondents—contend that after former

Exhibit E
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President Trump’s defeat in the 2020 Presidential election,
he disrupted the peaceful transfer of power by intentionally
organizing and inciting the crowd that breached the Capitol
as Congress met to certify the election results on January
6, 2021. One consequence of those actions, the respondents
maintain, is that former President Trump is constitution-
ally ineligible to serve as President again.

Their theory turns on Section 3 of the Fourteenth Amend-
ment. Section 3 provides:

“No person shall be a Senator or Representative in Con-
gress, or elector of President and Vice President, or
hold any office, civil or military, under the United
States, or under any State, who, having previously
taken an oath, as a member of Congress, or as an officer
of the United States, or as a member of any State leg-
islature, or as an executive or judicial officer of any
State, to support the Constitution of the United States,
shall have engaged in insurrection or rebellion against
the same, or given aid or comfort to the enemies
thereof. But Congress may by a vote of two-thirds of
each House, remove such disability.”

According to the respondents, Section 3 applies to the for-
mer President because after taking the Presidential oath in
2017, he intentionally incited the breaching of the Capitol
on January 6 in order to retain power. They claim that he
is therefore not a qualified candidate, and that as a result,
the Colorado secretary of state may not place him on the
primary ballot. See Colo. Rev. Stat. §§1-1-113(1), 1-4—
1101(1), 1-4-1201, 1-4-1203(2)(a), 1-4—1204 (2023).

After a five-day trial, the state District Court found that
former President Trump had “engaged in insurrection”
within the meaning of Section 3, but nonetheless denied the
respondents’ petition. The court held that Section 3 did not
apply because the Presidency, which Section 3 does not
mention by name, is not an “office ... under the United
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States” and the President is not an “officer of the United
States” within the meaning of that provision. See App. to
Pet. for Cert. 184a—284a.

In December, the Colorado Supreme Court reversed in
part and affirmed in part by a 4 to 3 vote. Reversing the
District Court’s operative holding, the majority concluded
that for purposes of Section 3, the Presidency is an office
under the United States and the President is an officer of
the United States. The court otherwise affirmed, holding
(1) that the Colorado Election Code permitted the respond-
ents’ challenge based on Section 3; (2) that Congress need
not pass implementing legislation for disqualifications un-
der Section 3 to attach; (3) that the political question doc-
trine did not preclude judicial review of former President
Trump’s eligibility; (4) that the District Court did not abuse
its discretion in admitting into evidence portions of a con-
gressional Report on the events of January 6; (5) that the
District Court did not err in concluding that those events
constituted an “insurrection” and that former President
Trump “engaged in” that insurrection; and (6) that former
President Trump’s speech to the crowd that breached the
Capitol on January 6 was not protected by the First Amend-
ment. See id., at la—114a.

The Colorado Supreme Court accordingly ordered Secre-
tary Griswold not to “list President Trump’s name on the
2024 presidential primary ballot” or “count any write-in
votes cast for him.” Id., at 114a. Chief Justice Boatright
and Justices Samour and Berkenkotter each filed dissent-
ing opinions. Id., at 115a—124a, 125a—161a, 162a—183a.

Under the terms of the opinion of the Colorado Supreme
Court, its ruling was automatically stayed pending this
Court’s review. See id., at 114a. We granted former Presi-
dent Trump’s petition for certiorari, which raised a single
question: “Did the Colorado Supreme Court err in ordering
President Trump excluded from the 2024 presidential pri-
mary ballot?” See 601 U.S.__ (2024). Concluding that it
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did, we now reverse.

II
A

Proposed by Congress in 1866 and ratified by the States
in 1868, the Fourteenth Amendment “expand[ed] federal
power at the expense of state autonomy” and thus “funda-
mentally altered the balance of state and federal power
struck by the Constitution.” Seminole Tribe of Fla. v. Flor-
ida, 517 U. S. 44, 59 (1996); see also Ex parte Virginia, 100
U. S. 339, 345 (1880). Section 1 of the Amendment, for in-
stance, bars the States from “depriv[ing] any person of life,
liberty, or property, without due process of law” or
“deny[ing] to any person ... the equal protection of the
laws.” And Section 5 confers on Congress “power to enforce”
those prohibitions, along with the other provisions of the
Amendment, “by appropriate legislation.”

Section 3 of the Amendment likewise restricts state au-
tonomy, but through different means. It was designed to
help ensure an enduring Union by preventing former Con-
federates from returning to power in the aftermath of the
Civil War. See, e.g., Cong. Globe, 39th Cong., 1st Sess.,
2544 (1866) (statement of Rep. Stevens, warning that with-
out appropriate constitutional reforms “yelling secession-
ists and hissing copperheads” would take seats in the
House); id., at 2768 (statement of Sen. Howard, lamenting
prospect of a “State Legislature . . . made up entirely of dis-
loyal elements” absent a disqualification provision). Sec-
tion 3 aimed to prevent such a resurgence by barring from
office “those who, having once taken an oath to support the
Constitution of the United States, afterward went into re-
bellion against the Government of the United States.”
Cong. Globe, 41st Cong., 1st Sess., 626 (1869) (statement of
Sen. Trumbull).

Section 3 works by imposing on certain individuals a pre-
ventive and severe penalty—disqualification from holding
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a wide array of offices—rather than by granting rights to
all. It is therefore necessary, as Chief Justice Chase con-
cluded and the Colorado Supreme Court itself recognized,
to “‘ascertain[] what particular individuals are embraced’”
by the provision. App. to Pet. for Cert. 53a (quoting Grif-
fin’s Case, 11 F. Cas. 7, 26 (No. 5,815) (CC Va. 1869) (Chase,
Circuit Justice)). Chase went on to explain that “[t]o accom-
plish this ascertainment and ensure effective results, pro-
ceedings, evidence, decisions, and enforcements of deci-
sions, more or less formal, are indispensable.” Id., at 26.
For its part, the Colorado Supreme Court also concluded
that there must be some kind of “determination” that Sec-
tion 3 applies to a particular person “before the disqualifi-
cation holds meaning.” App. to Pet. for Cert. 53a.

The Constitution empowers Congress to prescribe how
those determinations should be made. The relevant provi-
sion is Section 5, which enables Congress, subject of course
to judicial review, to pass “appropriate legislation” to “en-
force” the Fourteenth Amendment. See City of Boerne v.
Flores, 521 U. S. 507, 536 (1997). Or as Senator Howard
put it at the time the Amendment was framed, Section 5
“casts upon Congress the responsibility of seeing to it, for
the future, that all the sections of the amendment are car-
ried out in good faith.” Cong. Globe, 39th Cong., 1st Sess.,
at 2768.

Congress’s Section 5 power is critical when it comes to
Section 3. Indeed, during a debate on enforcement legisla-
tion less than a year after ratification, Sen. Trumbull noted
that “notwithstanding [Section 3] ... hundreds of men
[were] holding office” in violation of its terms. Cong. Globe,
41st Cong., 1st Sess., at 626. The Constitution, Trumbull
noted, “provide[d] no means for enforcing” the disqualifica-
tion, necessitating a “bill to give effect to the fundamental
law embraced in the Constitution.” Ibid. The enforcement
mechanism Trumbull championed was later enacted as
part of the Enforcement Act of 1870, “pursuant to the power
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conferred by §5 of the [Fourteenth] Amendment.” General
Building Contractors Assn., Inc. v. Pennsylvania, 458 U. S.
375, 385 (1982); see 16 Stat. 143—-144.

B

This case raises the question whether the States, in addi-
tion to Congress, may also enforce Section 3. We conclude
that States may disqualify persons holding or attempting
to hold state office. But States have no power under the
Constitution to enforce Section 3 with respect to federal of-
fices, especially the Presidency.

“In our federal system, the National Government pos-
sesses only limited powers; the States and the people retain
the remainder.” Bond v. United States, 572 U. S. 844, 854
(2014). Among those retained powers is the power of a
State to “order the processes of its own governance.” Alden
v. Maine, 527 U. S. 706, 752 (1999). In particular, the
States enjoy sovereign “power to prescribe the qualifica-
tions of their own officers” and “the manner of their election
. .. free from external interference, except so far as plainly
provided by the Constitution of the United States.” Taylor
v. Beckham, 178 U. S. 548, 570-571 (1900). Although the
Fourteenth Amendment restricts state power, nothing in it
plainly withdraws from the States this traditional author-
ity. And after ratification of the Fourteenth Amendment,
States used this authority to disqualify state officers in ac-
cordance with state statutes. See, e.g., Worthy v. Barrett,
63 N. C. 199, 200, 204 (1869) (elected county sheriff); State
ex rel. Sandlin v. Watkins, 21 La. Ann. 631, 631-633 (1869)
(state judge).

Such power over governance, however, does not extend to
federal officeholders and candidates. Because federal offic-

[1%3

ers “‘owe their existence and functions to the united voice
of the whole, not of a portion, of the people,”” powers over
their election and qualifications must be specifically “dele-

gated to, rather than reserved by, the States.” U. S. Term
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Limits, Inc. v. Thornton, 514 U.S. 779, 803—-804 (1995)
(quoting 1 J. Story, Commentaries on the Constitution of
the United States §627, p. 435 (3d ed. 1858)). But nothing
in the Constitution delegates to the States any power to en-
force Section 3 against federal officeholders and candidates.

As an initial matter, not even the respondents contend
that the Constitution authorizes States to somehow remove
sitting federal officeholders who may be violating Section 3.
Such a power would flout the principle that “the Constitu-
tion guarantees ‘the entire independence of the General
Government from any control by the respective States.””
Trump v. Vance, 591 U. S. 786, 800 (2020) (quoting Farmers
and Mechanics Sav. Bank of Minneapolis v. Minnesota, 232
U. S. 516, 521 (1914)). Indeed, consistent with that princi-
ple, States lack even the lesser powers to issue writs of
mandamus against federal officials or to grant habeas cor-
pus relief to persons in federal custody. See McClung v.
Silliman, 6 Wheat. 598, 603—605 (1821); Tarble’s Case, 13
Wall. 397, 405—-410 (1872).

The respondents nonetheless maintain that States may
enforce Section 3 against candidates for federal office. But
the text of the Fourteenth Amendment, on its face, does not
affirmatively delegate such a power to the States. The
terms of the Amendment speak only to enforcement by Con-
gress, which enjoys power to enforce the Amendment
through legislation pursuant to Section 5.

This can hardly come as a surprise, given that the sub-
stantive provisions of the Amendment “embody significant
limitations on state authority.” Fitzpatrick v. Bitzer, 427
U. S. 445, 456 (1976). Under the Amendment, States can-
not abridge privileges or immunities, deprive persons of
life, liberty, or property without due process, deny equal
protection, or deny male inhabitants the right to vote (with-
out thereby suffering reduced representation in the House).
See Amdt. 14, §§1, 2. On the other hand, the Fourteenth
Amendment grants new power to Congress to enforce the
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provisions of the Amendment against the States. It would
be incongruous to read this particular Amendment as
granting the States the power—silently no less—to disqual-
ify a candidate for federal office.

The only other plausible constitutional sources of such a
delegation are the Elections and Electors Clauses, which
authorize States to conduct and regulate congressional and
Presidential elections, respectively. See Art. I, §4, cl. 1;
Art. II, §1, cl. 2.1 But there is little reason to think that
these Clauses implicitly authorize the States to enforce Sec-
tion 3 against federal officeholders and candidates. Grant-
ing the States that authority would invert the Fourteenth
Amendment’s rebalancing of federal and state power.

The text of Section 3 reinforces these conclusions. Its fi-
nal sentence empowers Congress to “remove” any Section 3
“disability” by a two-thirds vote of each house. The text im-
poses no limits on that power, and Congress may exercise it
any time, as the respondents concede. See Brief for Re-
spondents 50. In fact, historically, Congress sometimes ex-
ercised this amnesty power postelection to ensure that
some of the people’s chosen candidates could take office.2
But if States were free to enforce Section 3 by barring can-
didates from running in the first place, Congress would be

1The Elections Clause directs, in relevant part, that “[tlhe Times,
Places and Manner of holding Elections for Senators and Representa-
tives, shall be prescribed in each State by the Legislature thereof.” Art.
I, §4, cl. 1. The Electors Clause similarly provides that “[e]lach State
shall appoint, in such Manner as the Legislature thereof may direct, a
Number of Electors,” who in turn elect the President. Art. IT, §1, cl. 2.

2Shortly after the Fourteenth Amendment was ratified, for instance,
Congress enacted a private bill to remove the Section 3 disability of Nel-
son Tift of Georgia, who had recently been elected to represent the State
in Congress. See ch. 393, 15 Stat. 427. Tift took his seat in Congress
immediately thereafter. See Cong. Globe, 40th Cong., 2d Sess., 4499—
4500 (1868). Congress similarly acted postelection to remove the disa-
bilities of persons elected to state and local offices. See Cong. Globe, 40th
Cong., 3d Sess., 29-30, 120-121 (1868); ch. 5, 15 Stat. 435—436.
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forced to exercise its disability removal power before voting
begins if it wished for its decision to have any effect on the
current election cycle. Perhaps a State may burden con-
gressional authority in such a way when it exercises its “ex-
clusive” sovereign power over its own state offices. Taylor,
178 U. S., at 571. But it is implausible to suppose that the
Constitution affirmatively delegated to the States the au-
thority to impose such a burden on congressional power
with respect to candidates for federal office. Cf. McCulloch
v. Maryland, 4 Wheat. 316, 436 (1819) (“States have no
power . . . to retard, impede, burden, or in any manner con-
trol, the operations of the constitutional laws enacted by
Congress”).

Nor have the respondents identified any tradition of state
enforcement of Section 3 against federal officeholders or
candidates in the years following ratification of the Four-
teenth Amendment.3 Such a lack of historical precedent is
generally a “‘telling indication’” of a “‘severe constitutional
problem’” with the asserted power. United States v. Texas,
599 U. S. 670, 677 (2023) (quoting Free Enterprise Fund v.
Public Company Accounting Quversight Bd., 561 U. S. 477,
505 (2010)). And it is an especially telling sign here, be-
cause as noted, States did disqualify persons from holding
state offices following ratification of the Fourteenth Amend-
ment. That pattern of disqualification with respect to state,
but not federal offices provides “persuasive evidence of a
general understanding” that the States lacked enforcement
power with respect to the latter. U. S. Term Limits, 514

3We are aware of just one example of state enforcement against a
would-be federal officer. In 1868, the Governor of Georgia refused to
commission John Christy, who had won the most votes in a congressional
election, because—in the Governor’s view—Section 3 made Christy inel-
igible to serve. But the Governor’s determination was not final; a com-
mittee of the House reviewed Christy’s qualifications itself and recom-
mended that he not be seated. The full House never acted on the matter,
and Christy was never seated. See 1 A. Hinds, Precedents of the House
of Representatives §459, pp. 470—472 (1907).
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U. S., at 826.

Instead, it is Congress that has long given effect to Sec-
tion 3 with respect to would-be or existing federal office-
holders. Shortly after ratification of the Amendment, Con-
gress enacted the Enforcement Act of 1870. That Act
authorized federal district attorneys to bring civil actions in
federal court to remove anyone holding nonlegislative of-
fice—federal or state—in violation of Section 3, and made
holding or attempting to hold office in violation of Section 3
a federal crime. §§14, 15, 16 Stat. 143—144 (repealed, 35
Stat. 11531154, 62 Stat. 992-993). In the years following
ratification, the House and Senate exercised their unique
powers under Article I to adjudicate challenges contending
that certain prospective or sitting Members could not take
or retain their seats due to Section 3. See Art. I, §5, cls. 1,
2; 1 A. Hinds, Precedents of the House of Representatives
§§459-463, pp. 470-486 (1907). And the Confiscation Act
of 1862, which predated Section 3, effectively provided an
additional procedure for enforcing disqualification. That
law made engaging in insurrection or rebellion, among
other acts, a federal crime punishable by disqualification
from holding office under the United States. See §§2, 3, 12
Stat. 590. A successor to those provisions remains on the
books today. See 18 U. S. C. §2383.

Moreover, permitting state enforcement of Section 3
against federal officeholders and candidates would raise se-
rious questions about the scope of that power. Section 5
limits congressional legislation enforcing Section 3, because
Section 5 is strictly “remedial.” City of Boerne, 521 U. S., at
520. To comply with that limitation, Congress “must tailor
its legislative scheme to remedying or preventing” the spe-
cific conduct the relevant provision prohibits. Florida Pre-
paid Postsecondary Ed. Expense Bd. v. College Savings
Bank, 527 U. S. 627, 639 (1999). Section 3, unlike other
provisions of the Fourteenth Amendment, proscribes con-
duct of individuals. It bars persons from holding office after
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taking a qualifying oath and then engaging in insurrection
or rebellion—nothing more. Any congressional legislation
enforcing Section 3 must, like the Enforcement Act of 1870
and §2383, reflect “congruence and proportionality” be-
tween preventing or remedying that conduct “and the
means adopted to that end.” City of Boerne, 521 U. S., at
520. Neither we nor the respondents are aware of any other
legislation by Congress to enforce Section 3. See Tr. of Oral
Arg. 123.

Any state enforcement of Section 3 against federal office-
holders and candidates, though, would not derive from Sec-
tion 5, which confers power only on “[t]he Congress.” As a
result, such state enforcement might be argued to sweep
more broadly than congressional enforcement could under
our precedents. But the notion that the Constitution grants
the States freer rein than Congress to decide how Section 3
should be enforced with respect to federal offices is simply
implausible.

Finally, state enforcement of Section 3 with respect to the
Presidency would raise heightened concerns. “[I]n the con-
text of a Presidential election, state-imposed restrictions
implicate a uniquely important national interest.” Ander-
son v. Celebrezze, 460 U. S. 780, 794-795 (1983) (footnote
omitted). But state-by-state resolution of the question
whether Section 3 bars a particular candidate for President
from serving would be quite unlikely to yield a uniform an-
swer consistent with the basic principle that “the President

. represent[s] all the voters in the Nation.” Id., at 795
(emphasis added).

Conflicting state outcomes concerning the same candi-
date could result not just from differing views of the merits,
but from variations in state law governing the proceedings
that are necessary to make Section 3 disqualification deter-
minations. Some States might allow a Section 3 challenge
to succeed based on a preponderance of the evidence, while
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others might require a heightened showing. Certain evi-
dence (like the congressional Report on which the lower
courts relied here) might be admissible in some States but
inadmissible hearsay in others. Disqualification might be
possible only through criminal prosecution, as opposed to
expedited civil proceedings, in particular States. Indeed, in
some States—unlike Colorado (or Maine, where the secre-
tary of state recently issued an order excluding former Pres-
ident Trump from the primary ballot)—procedures for ex-
cluding an ineligible candidate from the ballot may not
exist at all. The result could well be that a single candidate
would be declared ineligible in some States, but not others,
based on the same conduct (and perhaps even the same fac-
tual record).

The “patchwork” that would likely result from state en-
forcement would “sever the direct link that the Framers
found so critical between the National Government and the
people of the United States” as a whole. U. S. Term Limits,
514 U. S., at 822. But in a Presidential election “the impact
of the votes cast in each State is affected by the votes cast”—
or, in this case, the votes not allowed to be cast—“for the
various candidates in other States.” Anderson, 460 U. S.,
at 795. An evolving electoral map could dramatically
change the behavior of voters, parties, and States across the
country, in different ways and at different times. The dis-
ruption would be all the more acute—and could nullify the
votes of millions and change the election result—if Section
3 enforcement were attempted after the Nation has voted.
Nothing in the Constitution requires that we endure such
chaos—arriving at any time or different times, up to and
perhaps beyond the Inauguration.

* * *
For the reasons given, responsibility for enforcing Section

3 against federal officeholders and candidates rests with
Congress and not the States. The judgment of the Colorado
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Supreme Court therefore cannot stand.

All nine Members of the Court agree with that result.
Our colleagues writing separately further agree with many
of the reasons this opinion provides for reaching it. See
post, Part 1 (joint opinion of SOTOMAYOR, KAGAN, and
JACKSON, Jd.); see also post, p. 1 (opinion of BARRETT, J.).
So far as we can tell, they object only to our taking into ac-
count the distinctive way Section 3 works and the fact that
Section 5 vests in Congress the power to enforce it. These
are not the only reasons the States lack power to enforce
this particular constitutional provision with respect to fed-
eral offices. But they are important ones, and it is the com-
bination of all the reasons set forth in this opinion—not, as
some of our colleagues would have it, just one particular ra-
tionale—that resolves this case. In our view, each of these
reasons 1s necessary to provide a complete explanation for
the judgment the Court unanimously reaches.

The judgment of the Colorado Supreme Court is reversed.

The mandate shall issue forthwith.

It is so ordered.
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SUPREME COURT OF THE UNITED STATES

No. 23-719

DONALD J. TRUMP, PETITIONER v.
NORMA ANDERSON, ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF COLORADO

[March 4, 2024]

JUSTICE BARRETT, concurring in part and concurring in
the judgment.

Ijoin Parts I and II-B of the Court’s opinion. I agree that
States lack the power to enforce Section 3 against Presiden-
tial candidates. That principle is sufficient to resolve this
case, and I would decide no more than that. This suit was
brought by Colorado voters under state law in state court.
It does not require us to address the complicated question
whether federal legislation is the exclusive vehicle through
which Section 3 can be enforced.

The majority’s choice of a different path leaves the re-
maining Justices with a choice of how to respond. In my
judgment, this is not the time to amplify disagreement with
stridency. The Court has settled a politically charged issue
in the volatile season of a Presidential election. Particu-
larly in this circumstance, writings on the Court should
turn the national temperature down, not up. For present
purposes, our differences are far less important than our
unanimity: All nine Justices agree on the outcome of this
case. That is the message Americans should take home.



Cite as: 601 U. S. (2024) 1

SOTOMAYOR, KAGAN, and JACKSON, JdJ., concurring in judgment

SUPREME COURT OF THE UNITED STATES

No. 23-719

DONALD J. TRUMP, PETITIONER v.
NORMA ANDERSON, ET AL.

ON WRIT OF CERTIORARI TO THE SUPREME COURT
OF COLORADO

[March 4, 2024]

JUSTICE SOTOMAYOR, JUSTICE KAGAN, and JUSTICE
JACKSON, concurring in the judgment.

“If it is not necessary to decide more to dispose of a case,
then it is necessary not to decide more.” Dobbs v. Jackson
Women’s Health Organization, 597 U. S. 215, 348 (2022)
(ROBERTS, C. dJ., concurring in judgment). That fundamen-
tal principle of judicial restraint is practically as old as our
Republic. This Court is authorized “to say what the law is”
only because “[t]hose who apply [a] rule to particular cases

.. must of necessity expound and interpret that rule.”
Marbury v. Madison, 1 Cranch 137, 177 (1803) (emphasis
added).

Today, the Court departs from that vital principle, decid-
ing not just this case, but challenges that might arise in the
future. In this case, the Court must decide whether Colo-
rado may keep a Presidential candidate off the ballot on the
ground that he is an oathbreaking insurrectionist and thus
disqualified from holding federal office under Section 3 of
the Fourteenth Amendment. Allowing Colorado to do so
would, we agree, create a chaotic state-by-state patchwork,
at odds with our Nation’s federalism principles. That is
enough to resolve this case. Yet the majority goes further.
Even though “[a]ll nine Members of the Court” agree that
this independent and sufficient rationale resolves this case,
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five Justices go on. They decide novel constitutional ques-
tions to insulate this Court and petitioner from future con-
troversy. Ante, at 13. Although only an individual State’s
action is at issue here, the majority opines on which federal
actors can enforce Section 3, and how they must do so. The
majority announces that a disqualification for insurrection
can occur only when Congress enacts a particular kind of
legislation pursuant to Section 5 of the Fourteenth Amend-
ment. In doing so, the majority shuts the door on other po-
tential means of federal enforcement. We cannot join an
opinion that decides momentous and difficult issues unnec-
essarily, and we therefore concur only in the judgment.

I

Our Constitution leaves some questions to the States
while committing others to the Federal Government. Fed-
eralism principles embedded in that constitutional struc-
ture decide this case. States cannot use their control over
the ballot to “undermine the National Government.” U. S.
Term Limits, Inc. v. Thornton, 514 U. S. 779, 810 (1995).
That danger is even greater “in the context of a Presidential
election.” Anderson v. Celebrezze, 460 U. S. 780, 794-795
(1983). State restrictions in that context “implicate a
uniquely important national interest” extending beyond a
State’s “own borders.” Ibid. No doubt, States have signifi-
cant “authority over presidential electors” and, in turn,
Presidential elections. Chiafalo v. Washington, 591 U. S.
578, 588 (2020). That power, however, is limited by “other
constitutional constraint[s],” including federalism princi-
ples. Id., at 589.

The majority rests on such principles when it explains
why Colorado cannot take Petitioner off the ballot. “[S]tate-
by-state resolution of the question whether Section 3 bars a
particular candidate for President from serving,” the major-
ity explains, “would be quite unlikely to yield a uniform an-
swer consistent with the basic principle that ‘the President
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... represent[s] all the voters in the Nation.”” Ante, at 11
(quoting Anderson, 460 U. S., at 795). That is especially so,
the majority adds, because different States can reach “[c]on-
flicting . . . outcomes concerning the same candidate . . . not
just from differing views of the merits, but from variations
in state law governing the proceedings” to enforce Section
3. Ante, at 11.

The contrary conclusion that a handful of officials in a
few States could decide the Nation’s next President would
be especially surprising with respect to Section 3. The Re-
construction Amendments “were specifically designed as an
expansion of federal power and an intrusion on state sover-
eignty.” City of Rome v. United States, 446 U. S. 156, 179
(1980). Section 3 marked the first time the Constitution
placed substantive limits on a State’s authority to choose
its own officials. Given that context, it would defy logic for
Section 3 to give States new powers to determine who may
hold the Presidency. Cf. ante, at 8 (“It would be incongru-
ous to read this particular Amendment as granting the
States the power—silently no less—to disqualify a candi-
date for federal office”).

That provides a secure and sufficient basis to resolve this
case. To allow Colorado to take a presidential candidate off
the ballot under Section 3 would imperil the Framers’ vi-
sion of “a Federal Government directly responsible to the
people.” U. S. Term Limits, 514 U. S., at 821. The Court
should have started and ended its opinion with this conclu-
sion.

II

Yet the Court continues on to resolve questions not before
us. In a case involving no federal action whatsoever, the
Court opines on how federal enforcement of Section 3 must
proceed. Congress, the majority says, must enact legisla-

tion under Section 5 prescribing the procedures to “‘“ascer-
tain[] what particular individuals”’” should be disqualified.
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Ante, at 5 (quoting Griffin’s Case, 11 F.Cas. 7, 26
(No. 5,815) (CC Va. 1869) (Chase, Circuit Justice)). These
musings are as inadequately supported as they are gratui-
tous.

To start, nothing in Section 3’s text supports the major-
ity’s view of how federal disqualification efforts must oper-
ate. Section 3 states simply that “[n]o person shall” hold
certain positions and offices if they are oathbreaking insur-
rectionists. Amdt. 14. Nothing in that unequivocal bar sug-
gests that implementing legislation enacted under Section
5 1s “critical” (or, for that matter, what that word means in
this context). Ante, at 5. In fact, the text cuts the opposite
way. Section 3 provides that when an oathbreaking insur-
rectionist is disqualified, “Congress may by a vote of two-
thirds of each House, remove such disability.” It is hard to
understand why the Constitution would require a congres-
sional supermajority to remove a disqualification if a simple
majority could nullify Section 3’s operation by repealing or
declining to pass implementing legislation. Even peti-
tioner’s lawyer acknowledged the “tension” in Section 3 that
the majority’s view creates. See Tr. of Oral Arg. 31.

Similarly, nothing else in the rest of the Fourteenth
Amendment supports the majority’s view. Section 5 gives
Congress the “power to enforce [the Amendment] by appro-
priate legislation.” Remedial legislation of any kind, how-
ever, is not required. All the Reconstruction Amendments
(including the due process and equal protection guarantees
and prohibition of slavery) “are self-executing,” meaning
that they do not depend on legislation. City of Boerne v.
Flores, 521 U. S. 507, 524 (1997); see Civil Rights Cases, 109
U. S. 3, 20 (1883). Similarly, other constitutional rules of
disqualification, like the two-term limit on the Presidency,
do not require implementing legislation. See, e.g., Art. II,
§1, cl. 5 (Presidential Qualifications); Amdt. 22 (Presiden-
tial Term Limits). Nor does the majority suggest otherwise.
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It simply creates a special rule for the insurrection disabil-
ity in Section 3.

The majority is left with next to no support for its require-
ment that a Section 3 disqualification can occur only pursu-
ant to legislation enacted for that purpose. It cites Griffin’s
Case, but that is a nonprecedential, lower court opinion by
a single Justice in his capacity as a circuit judge. See ante,
at 5 (quoting 11 F. Cas., at 26). Once again, even peti-
tioner’s lawyer distanced himself from fully embracing this
case as probative of Section 3’s meaning. See Tr. of Oral
Arg. 35-36. The majority also cites Senator Trumbull’s
statements that Section 3 “‘provide[d] no means for enforc-
ing’” itself. Ante, at 5 (quoting Cong. Globe, 41st Cong., 1st
Sess., 626 (1869)). The majority, however, neglects to men-
tion the Senator’s view that “[iJt is the [F]ourteenth
[A]mendment that prevents a person from holding office,”
with the proposed legislation simply “affor[ding] a more ef-
ficient and speedy remedy” for effecting the disqualifica-
tion. Cong. Globe, 41st Cong., 1st Sess., at 626-627.

Ultimately, under the guise of providing a more “com-
plete explanation for the judgment,” ante, at 13, the major-
ity resolves many unsettled questions about Section 3. It
forecloses judicial enforcement of that provision, such as
might occur when a party is prosecuted by an insurrection-
ist and raises a defense on that score. The majority further
holds that any legislation to enforce this provision must
prescribe certain procedures “‘tailor[ed]’” to Section 3, ante,
at 10, ruling out enforcement under general federal stat-
utes requiring the government to comply with the law. By
resolving these and other questions, the majority attempts
to insulate all alleged insurrectionists from future chal-
lenges to their holding federal office.

* * *

“What it does today, the Court should have left undone.”
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Bush v. Gore, 531 U. S. 98, 158 (2000) (Breyer, J., dissent-
ing). The Court today needed to resolve only a single ques-
tion: whether an individual State may keep a Presidential
candidate found to have engaged in insurrection off its bal-
lot. The majority resolves much more than the case before
us. Although federal enforcement of Section 3 is in no way
at issue, the majority announces novel rules for how that
enforcement must operate. It reaches out to decide Section
3 questions not before us, and to foreclose future efforts to
disqualify a Presidential candidate under that provision. In
a sensitive case crying out for judicial restraint, it abandons
that course.

Section 3 serves an important, though rarely needed, role
in our democracy. The American people have the power to
vote for and elect candidates for national office, and that is
a great and glorious thing. The men who drafted and rati-
fied the Fourteenth Amendment, however, had witnessed
an “insurrection [and] rebellion” to defend slavery. §3.
They wanted to ensure that those who had participated in
that insurrection, and in possible future insurrections,
could not return to prominent roles. Today, the majority
goes beyond the necessities of this case to limit how Section
3 can bar an oathbreaking insurrectionist from becoming
President. Although we agree that Colorado cannot enforce
Section 3, we protest the majority’s effort to use this case to
define the limits of federal enforcement of that provision.
Because we would decide only the issue before us, we concur
only in the judgment.
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