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NATURE OF CASE

This is a personal injury action brought by a construction worker against a general
contractor to recover damages for a back injury suffered at a construction work site.
Defendant moved to dismiss plaintiff’s complaint pursuant to 735 ILC S5/2 619 (a) (9)
on the ground that plaintiff’s causes of action were barred by the exclusive remedy
provisions of the Illinois Workers” Compensation Act (820 ILCS 305/5(a) and 11). The
trial court granted defendant’s motion. Plaintiff appealed from the trial court’s dismissal.
The Appellate Court affirmed. No questions are raised on the substance of plaintiff’s
pleadings.

ISSUES PRESENTED FOR REVIEW

Whether the trial court erred in granting defendant’s 735 ILCS 5/2-619 (a) (9)
motion to dismiss.

Whether the Appellate Court erred by finding that defendant Bulley & Andrews
was entitled to immunity from civil actions under sections 5(a) and 11 of the Workers’
Compensation Act even though it was not the plaintiff’s immediate employer.

Whether the Appellate Court erred by finding that defendant Bulley & Andrews
acquired immunity from civil actions under the Workers” Compensation Act by paying
compensation benefits to plaintiff Munoz who was employed by a separate entity.

Whether defendant Bulley & Andrews, LLC had a preexisting legal obligation to
pay workers’ compensation benefits to plaintiff Munoz’ on behalf of his immediate

employer.
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STATEMENT OF JURISDICTION

The Appellate Court had jurisdiction pursuant to Rules 301 and 304(a). The trial
court, in its order granting defendant’s Section 5/-2-619(a) (9) motion to dismiss on
December 27, 2019, made a finding pursuant to Rule 304(a) that there was no just reason
to delay enforcement or appeal. Plaintiff timely filed his initial Notice of Appeal on
January 23, 2020. This notice had a typographical error in the cause number of the
caption. Plaintiff moved the Appellate Court on February 11, 2020, to file an Amended
Notice of Appeal instanter to correct the error and his motion was granted on February
20, 2020. The Appellate Court issued its Rule 23 Order on December 23, 2020. No
petition for rehearing was filed. Defendant filed a Motion to Publish Pursuant to Supreme
Court Rule 23(f) and its motion was granted on January 22, 2021. The Appellate Court
filed its published opinion on February 10, 2021. Plaintiff filed a timely Petition for
Leave to Appeal which was granted on May 26, 2021.

STATEMENT OF FACTS

A. The Project

RAR-222 South Riverside, LLC (hereinafter “RAR 222”) hired defendant Bulley
& Andrews, LLC (hereinafter “Bulley & Andrews”), to be general contractor for a
construction project located at 222 South Riverside, Chicago, Illinois. (R. Sup. C89,
131). Article 11, §11.1 of the agreement between the parties required Bulley & Andrews,
as contractor, to “purchase from and maintain in a company or companies lawfully
authorized to do business in the jurisdiction in which the Project is located such
insurance as will protect the Contractor (Bulley & Andrews) from claims set forth below
which may arise out of or result from the Contractor’s operations and completed

operations under the Contract and for which the Contractor may be legally liable,

2
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whether such operations by the Contractor or by a Subcontractor or by anyone directly or
indirectly employed by any of them, or by anyone for whose acts any of them may be
liable:

.1 Claims under workers compensation, disability benefit and other similar
employee benefit acts that are applicable to the Work to be performed;

.2 Claims for damages because of bodily injury, occupational sickness or disease,

or death of the Contractor’s employees;

.3 Claims for damages because of bodily injury, sickness or disease, or death of
any person other than the Contractor’s employees;

4 Claims for damages insured by usual personal injury liability coverage....”
(R. Sup. C259, A093).

B. Plaintiff Munoz’s employer

Plaintiff Munoz was employed by Bulley & Andrews Concrete Restoration, LLC
(hereinafter “Concrete Restoration”) on the day of his injury. (R. Sup. C183). Concrete
Restoration is a wholly owned subsidiary of defendant Bulley & Andrews. Bulley &
Andrews used Concrete Restoration to pour concrete for the 222 S. Riverside project. (R.
C67-68). Concrete Restoration was previously known as Takao Nagai Concrete
Restoration (hereinafter “Takao Nagai”). (R. Sup. C23). Bulley & Andrews bought
Takao Nagai in 2010. (R. Sup. C23). Bulley & Andrews continued operating the
company under the Takao Nagai name until approximately 2015. (R. Sup. C32).

Bulley & Andrews and Concrete Restoration are operated as separate
corporations. Each company has its own distinct Federal tax identification numbers. (R.

Sup. C26). The companies file separate Federal and state income tax returns. (R. Sup.
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C26). The companies have different presidents. (R. Sup. C25). They also hire different
workers. Concrete Restoration employs 100 laborers, caulkers, and concrete finishers. (R.
Sup. C27). Bulley & Andrews employs 500 carpenters and laborers. (R. Sup. C27).

There is no dispute that Concrete Restoration, not Bulley & Andrews, employed
plaintiff Munoz on December 4, 2016, when he was injured at the 222 South Riverside
construction site. On that date, plaintiff Munoz signed in on a Concrete Restoration time
sheet and Concrete Restoration paid his wages for that day. (R. Sup. C183). Moreover,
during calendar year 2016, Concrete Restoration withheld and paid Illinois income taxes
on behalf of plaintiff Munoz. (R. Sup. C193). Similarly, Concrete Restoration withheld
and paid to the Federal government income, Medicare and Social Security taxes. (R. Sup.
C193).

C. Plaintiff Munoz’s injury

Prior to December 4, 2016, Concrete Restoration workers poured concrete at the
222 South Riverside construction site and covered the wet concrete with blankets to
prevent it from freezing while it cured. (R. C68). The blankets were worn from over-use
and riddled with holes which allowed water and snow to infiltrate and freeze. (R. C68-
69). The frozen water and snow inside the blankets made them unnaturally heavy and
unreasonably dangerous to be moved manually. (R. 69). On December 4, 2016, plaintiff
Munoz was directed by his employer, Concrete Restoration, to go to the 222 South
Riverside project to pull the blankets off the fresh concrete to permit workers from
another subcontractor to perform additional work on the concrete. (R. 69). While
attempting to pull the water-logged, unnaturally and unreasonably heavy blankets from

the concrete, Munoz injured his back. (R. 69).
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D. Procedural History

Munoz filed a claim in the Workers’ Compensation Commission against his
employer, Concrete Restoration, under claim number 2019 WC 009579. (A. 106-108).
Munoz has incurred medical bills to treat his back injury in the amount of $76, 046.34.
(R. Sup. C54). He has also been paid $2,157.71 in temporary disability benefits. (R. Sup.
C54). At the time of occurrence, Munoz’s employer, Concrete Restoration, was an
insured under a workers’ compensation policy issued by Arch Insurance Company. (R.
Sup. C135, 137, 141). Bulley & Andrews and other subsidiaries and affiliates of the
company were insured by the same policy. (R. Supp. C137, 141). Bulley & Andrews paid
the premiums for the insurance. (R. Sup. C 26). The policy provided for a $250,000.00
deductible for every claim. (R. Sup. C32, 154).

Gregory Marquez, Bulley & Andrews’ Safety and Risk Director testified that he
was unaware of any written agreement which legally required Bulley & Andrews to
purchase workers' compensation insurance on behalf of Concrete Restoration or pay a
deductible of $250,000 for any Concrete Restoration employee making a claim for
compensation. (R. Sup. C32-33) Nor has Bulley & Andrews produced any such written
agreement between itself and Concrete Restoration.

Bulley & Andrews claims it has paid medical bills in the amount of $91,138.01
for Munoz’s treatment. (R. Sup. C43). This is not accurate. The computer printout for
plaintiff Munoz’s account reflects medical payments of $76,046.34 and temporary
disability payments of $2,157.71 for a total of $78,204.05. (R. Sup. C54). An additional

$12,933.96 in administration fees have accrued to the claim. (R. Sup. C54). Bulley &
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Andrews paid the medical bills and disability payment because that amount falls within
the $250,000 deductible of Arch’s policy. (R.Sup. C32, 43).

Munoz sued defendant Bulley & Andrews in the Circuit Court of Cook County
seeking to recover damages under theories based on Sections 343 and 414 of the
Restatement (Second) of Torts. (R. C67-71). Plaintiff alleges that Bulley & Andrews, in
its capacity as general contractor, “retained control over the safety of the construction
site, supervision of the work at the construction site, and control of the means and
methods of the work on the construction site to ensure that all work was performed safely
by all subcontractors, including Plaintiff’s employer.” (R. C67-68). Plaintiff further
alleged that defendant Bulley & Andrews breached its duty of care by failing to use its
retained control to stop plaintiff’s employer, Concrete Restoration, from using unsafe
equipment; by permitting an unsafe condition to be created through the use of worn, unfit
and defective concrete blankets; and, by failing “to regulate and limit the hours worked
by laborers, including the plaintiff, thus making him more susceptible to injuring himself
through repetitive lifting of heavy objects and construction materials”. (R. C69)

Defendant Bulley & Andrews moved to dismiss plaintiff’s complaint pursuant to
735 IL CS 619 (a) (9) contending that his claims against Bulley & Andrews were barred
by the exclusive remedy provisions of the Illinois Workers’ Compensation Act. (R. C58-
66). The parties briefed defendant’s motion and on December 27, 2019, the trial judge in
a written opinion and order, granted the motion. (A. 109-110). Plaintiff Munoz also sued
Behringer Harvard South Riverside, LLC and RAR 2-222 S. Riverside, LLC which are
the owners and developers of the property where plaintiff’s injuries occurred. (R. C9-13).

They did not move to dismiss plaintiff’s complaint and the case continues as to those
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defendants. In the trial court’s December 27, 2019 Order, it made a finding pursuant to
Rule 304 (a) that there was no just reason to delay the enforcement or appeal of its order.
(A. 110)

Thereafter, plaintiff appealed to the First District Appellate Court. In an opinion
released on February 10, 2021, it affirmed the trial court’s dismissal. (A. 1-13)

STANDARD OF REVIEW

Dismissal of a complaint pursuant to 735 ILCS 5/2-619 is reviewed de novo. Doe
v. University of Chicago Medical Center, 2015 IL App (1*) 133735, 135. A party moving
to dismiss under this section admits the legal sufficiency of the complaint but asserts a
defense that defeats it. /d. Therefore, all well-pleaded facts in the complaint, as well as
any inferences that may reasonably be drawn from those facts, must be construed in favor
of plaintiff. /d. A complaint should be dismissed under this section only if plaintiff is
unable to prove any set of facts that would support a cause of action. /d.

ARGUMENT

L. THE IMMUNITIES PROVIDED BY SECTIONS 5(A) AND 11 OF THE
ILLINOIS WORKERS’ COMPENSATION ACT DO NOT BAR
MUNOZ’S CAUSES OF ACTION AGAINST BULLEY & ANDREWS
A. The scope of immunity under the Act.

Under the plain language of section 5 (a) of the Act, immunity from common law
or statutory causes of action only extends to an injured worker’s employer and other
specified entities. 820 ILCS 305/5(a). The other specified entities include agents of the
employer, the employer’s insurer and broker, “any service organization that is wholly

owned by the employer, his insurer, or his broker that provides safety advice or

recommendations for the employer or the agents or employees of any of them....” 820
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ILCS 305/5(a). The only relevant inquiry is whether Bulley & Andrews can be deemed
Munoz’s employer because it does not contend that any of the other categories of
immunity enumerated in section 5(a) apply. Specifically, Bulley & Andrews does not
claim it was an agent of Concrete Restoration, Munoz’s direct employer.

Section 11 similarly limits an employer’s responsibility to the compensation
provided by the Act “for accidental injuries sustained by any employee arising out of and
in the course of the employment....” 820 ILCS 305/11. Thus, the issue is whether Bulley
& Andrews is an “employer” as that term is used in sections 5(a) and 11.

B. Bulley & Andrews did not employ Munoz.

It is indisputable that Bulley & Andrews was not Munoz’s employer on
December 4, 2016, the day he was injured. On that date, Concrete Restoration employed
Munoz. Munoz signed in on a Concrete Restoration time sheet and Concrete Restoration
paid his wages for that day. (R. Sup. C183.) During the calendar year of Munoz’s injury,
Concrete Restoration withheld Illinois and federal taxes from his paychecks. (R. Sup.
C193)

C. Bulley & Andrews payment of workers’ compensation benefits to
Munoz does not give it the status of “employer” and entitle it to
immunity under sections 5(a) and 11.

Although the Appellate Court acknowledged that Bulley & Andrews was not
Munoz’s direct employer, it nonetheless held that Bulley & Andrews was afforded
immunity because it paid Munoz’s workers’ compensation benefits. 2021 IL App (1%)
200254 1 22. The issue before this Court is whether payment of workers’ compensation
benefits by a non-employer entitles that entity to the protections of the exclusive remedy

provisions of the Act. This Court addressed this very same question in Laffoon v. Bell &
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Zoller Coal Co., 65 lll. 2d 437, 447 (1976) in which it ruled unequivocally in the
negative. The facts in this case are analogous and this Court should affirm Laffoon’s
continuing vitality by reversing the decision of the Appellate Court.

Laffoon involved three consolidated appeals by injured workers employed by
companies that failed to purchase workers’ compensation insurance. Laffoon, 65 Ill. 2d at
441-443. In each instance, the general contractor that hired the uninsured company was
required to pay compensation benefits to the injured employee pursuant to section 1(a)

(3) of the Act. Id. Subsequently, the injured workers sued the general contractors under
the Structural Work Act. Id. The general contractors successfully moved to dismiss
plaintiffs’ causes of action in the trial court. They claimed that by paying the injured
workers benefits under the Act, they were entitled to the same immunity conferred on
employers by section 5(a). /d. The Court, however, rejected this argument to hold that
only an injured worker’s direct employer can claim immunity. It stated “we must
interpret section 5(a) as conferring immunity upon employers only from common law or
statutory actions for damages by their immediate employees. To hold otherwise in light
of the present factual situations would be violative of the injured employee’s right to due
process and equal protection of the laws.” Id. at 447.

The Appellate Court decision is irreconcilable with Laffoon. Defendant Bulley &
Andrews, like the contractors claiming section 5(a) immunity in Laffoon, was not
Munoz’s immediate employer. Therefore, its payment of benefits did not trigger
immunity. As this Court made clear in Laffoon, immunity does not hinge on the payment
of benefits. Instead, under the plain language of section 5(a), immunity is conferred only

on immediate employers of an injured worker. Laffoon, 65 Ill. 2d at 447. Here, there is
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no dispute that Bulley & Andrews was not Munoz’s immediate employer. Therefore, the
Appellate Court should have followed Laffoon to hold that Munoz is not barred from
suing Bulley & Andrews by sections 5(a) and 11.

The fact that Munoz’s immediate employer, Concrete Restoration, was a
subsidiary of Bulley & Andrews is of no importance. If a parent company and its
subsidiary are operated as separate entities, only the entity that was the immediate
employer of the injured worker is entitled to section 5(a) immunity. Forsythe v. Clark
USA, Inc., 224 1ll. 2d 274, 297-98 (2007). In this case there is no dispute that Bulley &
Andrews and Concrete Restoration were operated as separate and distinct entities. Each
had separate tax identification numbers, executives, project superintendents and workers.
(R. Sup. C26-27). Accordingly, Concrete Restoration as Munoz’s immediate employer is

entitled to section 5(a) protection but not Bulley & Andrews.

II. THE APPELLATE COURT ERRED BY NOT FOLLOWING
LAFFOON

Although the Appellate Court acknowledged that the case at bar is factually similar to
Laffoon it declined to follow its holding. Munoz, 2021 1L App 200254, 123. It concluded
that loerger v. Halverson Construction Co., 232 Ill. 2d 196 (2008) created a new litmus
test for immunity based on whether an entity paid compensation benefits to an injured
worker pursuant to a pre-existing legal obligation. Munoz, 2021 IL App 200254, 1122,
23. The Appellate Court further found that Bulley & Andrews’ contract with the
developer of the project where Munoz was injured provided the prerequisite legal
obligation. /d. The Appellate Court’s conclusions are faulty on several levels. First,

loerger did not abrogate Laffoon and it is factually distinguishable. loerger involved the

10
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issue of whether a co-venturer and the joint venture itself were entitled to immunity
because they were agents of the direct employer of plaintiffs. Second, the Appellate
Court created a category of immunity that is not authorized by the plain language of
sections 5(a) and 11, and, therefore is impermissible. Finally, Appellate Court’s finding,
that the contract between Bulley & Andrews and the developer obligated Bulley &
Andrews to pay compensation benefits to Munoz is wrong.

A. Ioerger did not abrogate Laffoon.

In loerger two companies formed a joint venture to perform a bridge repair
project. loerger, 232 1ll. 2d at 198. Pursuant to the joint venture agreement, one entity,
Midwest Foundation Company (Midwest), was responsible for performing all labor on
the project. The joint venture, however, was obligated to reimburse Midwest for all labor
costs including premiums for workers’ compensation insurance. Id. at 199-200. Three
Midwest employees were injured and one was Killed in an accident on the project. The
injured workers and the estate of the decedent received compensation benefits from
Midwest’s workers’ compensation insurer. Id. The surviving employees and the estate of
the decedent filed a civil action in the circuit court against the joint venture itself and the
other co-venturer, Halvorson Construction Co (Halverson). Id. 199-200. Halverson and
the joint venture moved for summary judgment claiming immunity under sections 5(a)
and 11 of the Act. Id. at 200-01. The trial court granted defendants’ motions and the
plaintiffs appealed. The appellate court reversed. /d. When the appeal reached this Court,
it framed the issue as “whether immunity afforded to an employer by the exclusive
remedy provisions of the Workers’ Compensation Act extends to the employer’s co-

venturer in a joint venture and to the joint venture itself.” loerger, 232 Ill. 2d at 198.

11
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As a starting point for its analysis, the Court looked to the exclusive remedy
provisions of the Act and noted that under their express terms, immunity extends to the
employer and agents of the employer. Id. at 201. Therefore, if Halvorson and the joint
venture were agents of Midwest, the direct employer, then they too would be entitled to
immunity under section 5(a). To resolve this issue, the court looked to the principles of
partnership because a joint venture is a partnership carried out for a single enterprise. Id.
at 202. Under partnership law, each member of a joint venture is an agent of the other. /d.
Therefore, the Court held that Halvorson, as co-venturer, was an agent of the employer
Midwest and because Halverson was an agent of Midwest, “it was, in turn, entitled
invoke the same immunity afforded to Midwest by the exclusive remedy provisions of
the Workers” Compensation Act.” Id. at 202. As to the joint venture itself, the Court
found that while it was not a separate legal entity under partnership law, it was
inseparable from its constituent entities. Therefore, it concluded that if each member of
the joint venture was immunized it necessarily followed that the joint venture itself was
shielded by the exclusive remedy provisions of the Act. /d. at 202-03.

The Court could have ended its analysis there, but it went on to provide a second
rationale for granting the joint venture immunity. It found that there was an agreement
between the joint venture and the direct employer of the injured workers that required the
joint venture to reimburse the employer for all labor costs including workers’
compensation insurance premiums. Id. at 204. Accordingly the Court concluded that
granting the joint venture immunity was further required “[b]ecause the Joint Venture

bore the expense of the workers’ compensation premiums and was thus responsible for

12
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making workers’ compensation benefits available to plaintiffs, it was entitled to avail
itself of the Act’s exclusive remedy provisions.” Id.

The loerger opinion did not criticize or specifically abrogate Laffoon. In fact,
Laffoon is neither discussed nor even mentioned. There was no reason to because loerger
concerned a totally different issue of whether a joint venture is an agent of its members
for purposes of immunity under section 5(a) which specifically provides that agents of an
employer are also entitled to immunity.

The issues in the case at bar are different from loerger. Bulley & Andrews does
not claim that it was in a joint venture of Munoz’s immediate employer, Concrete
Restoration, and, therefore, an agent entitled to immunity. Bulley & Andrews does not
make any argument at all that it was an agent of Concrete Restoration. Nor is there any
basis in the record to make such a claim. Instead the evidence is that Bulley & Andrews
and Concrete Restoration operated as separate and distinct entities at the project. (R. Sup.
C26-27). Finally, this case differs from Jloerger in that there was no direct contract
between Bulley & Andrews and Concrete Restoration that required it to provide workers’
compensation insurance or benefits to Concrete Restoration employees.

To the extent that Joerger suggests that a non-immediate employer might secure
section 5(a) immunity by paying workers’ compensation benefits or insurance premiums,
it is discordant with this Court’s holding in Laffoon and section 5(a) itself. This Court
should clarify the scope of loerger by limiting it to joint ventures or similar
circumstances involving issues of agency which do not exist here. Such a limitation is
compelled by plain language of the Act’s immunity provisions. Section 5(a) specifically

provides immunity for agents of immediate employers. 820 ILCS 305/5(a). It does not,
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however, make any provision for an entity to insulate itself against liability for its
negligence by paying insurance premiums or compensation benefits on behalf of the
immediate employer of an injured worker. Burge v. Exelon Generation Company, LLC,
2015 IL App 141090, § 14. To recognize a means by which immunity can be purchased
would be contrary to the intended purpose of the Act. /d.
B. The Appellate Court usurped the domain of the legislature by
creating a basis for immunity not specified in sections 5(a) and 11
of the Act.

The court below acknowledged that the legislature passed the Workers’
Compensation Act to create a no-fault system of liability on the part of employers “in
exchange for the employee being statutorily limited in his recovery for injuries arising
out of his employment.” Munoz, 2021 IL App 200254, { 14. To balance the competing
interests of employers and employees, the legislature made the benefits provided by the
Act the injured worker’s exclusive remedy against his employer. Id. The scope of the
exclusive remedy shield is spelled out in sections 5(a) and 11. /d. As discussed above,
this Court in Laffoon held that immunity under the Act is limited to an injured worker’s
immediate employer. Laffoon, 65 Ill. 2d at 446-47. The Appellate Court, however,
expressly rejected the constraints of Laffoon. 2021 IL App 200254, §23. Instead, it
created a new category for immunity based on payment of benefits which is not specified
in sections 5(a) and 11. While it may seem more equitable to grant a non-employer
immunity because it paid benefits, it is not the function of the courts to “sit as a
superlegislature to weigh the wisdom of legislation.” Roselle Police Pension Board v.
Village of Roselle, 232 1ll. 2d 546, 557 (2009). Instead, the role of courts is “to interpret

the acts as written.” Folta v. Ferro Engineering, 2015 IL 118070, 143. Moreover, “[t]he
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cardinal rule of statutory construction is to ascertain and give effect to the legislature’s
intent.” First American Bank Corp. v. Henry, 239 lll. 2d 511, 515 (2011). The most
reliable indicator of legislative intent is the language of the statute which must be given
its plain and ordinary meaning. Taylor v. Pekin Insurance Co., 231 lll. 2d 390, 395
(2008). “It is well settled that courts cannot depart from the plain language of a statute by
reading into it exceptions, limitation or conditions not expressed by the legislature.” In re
Haley D., 2011 IL 110886, 173. Specific to the Workers’ Compensation Act, this Court
has already held that the plain language of the exclusive remedy provisions must be
strictly construed even if doing so causes a harsh result. Folta v. Ferro Engineering, 2015
IL 118070, 1141 and 43.

The legislature, in section 5(a), clearly and plainly lists the specific entities entitled to
immunity. They include the employer of the injured worker, agents of the employer, the
employer’s insurer and broker, “any service organization that is wholly owned by the
employer, his insurer, or his broker that provides safety advice or recommendations for
the employer or the agents or employees of any of them....” 820 ILCS 305/5(a). There is
no category granting non-employers the ability to acquire immunity by either paying
workers’ compensation insurance premiums on behalf of the injured worker’s employer
or compensation benefits directly as Bulley & Andrews did here. Whether a different
balance should be struck to afford non-employers that bear the burden of paying
compensation benefits the shield of immunity is a matter more appropriately addressed
by the legislature. Folta v. Ferro Engineering, 2015 IL 118070, 743. It was not
appropriate for the court below to create a new class of entities entitled to immunity not

provided by the Act.
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Morover, this Court’s holding in Laffoon has stood for forty-five years. If the
legislature disagreed with this Court’s interpretation of the Act’s immunity provisions, it
has had ample opportunity to abrogate its holding. “[T]he legislature is presumed to
know how courts have interpreted a statute and may amend a statute if it intended a
different construction” In re Estate of Rivera, 2018 IL App (1¥) 171214, | 55. The
legislature’s choice not to amend is an indication that Laffoon construed the language of
section 5(a) as it intended by limiting immunity to immediate employers of the injured
worker. In this case, the Appellate Court deviated from Laffoon to create a category of
immunity that does not exist in the plain language of sections 5(a) and 11. Therefore, the
Appellate Court’s decision should be reversed.

C. Bulley & Andrews had no legal obligation to pay Munoz’s
workers’ compensation benefits.

Even if the loerger rationale applies, an entity cannot buy the immunity provided
by sections 5(a) and 11 by voluntarily purchasing worker’s compensation insurance
premiums or benefits for an injured worker employed by a separate company. There must
be some preexisting legal obligation that requires an entity to pay premiums or benefits
before it can claim immunity under the Act. loerger, 232 Ill. 2d at 205; Burge, 2015 IL
App 141090, 11 14-15. Unlike the defendants in loerger, there was no agreement
between Bulley & Andrews and Concrete Restoration that imposed such a requirement.
That is, the two entities were not operating pursuant to a joint venture and there was no
other agreement running between them that obligated Bulley & Andrews to pay Munoz’s
compensation benefits. Gregory Marquez, Bulley & Andrews Risk Director, testified that

he was unaware of any agreement that obligated secure workers’ compensation insurance
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for Concrete Restoration or pay the $250,000 deductible for any Concrete Restoration
employee making a claim for compensation. Therefore, in the absence of a preexisting
legal obligation between the two entities, Bulley & Andrews cannot claim immunity. /d.

The court below found that Bulley & Andrews’ contract with the 222 South
Riverside, the developer of the work site where Munoz was injured, supplied the
requisite legal obligation. The Appellate Court’s conclusion was erroneous. Contrary to
its finding, the agreement did not legally obligate Bulley & Andrews to purchase
insurance or pay Munoz’s benefits on behalf of Concrete Restoration.

First, Concrete Restoration was not a party to the agreement. (R. Sup. C195-271), (A.
058-100). Therefore, Concrete Restoration had no right to enforce the alleged obligation
of Bulley & Andrews. Martis v. Grinnell Mutual Reinsurance Co., 388 Ill. App. 3d 1017,
1020 (3™ Dist. 2009). So any obligation, if any, was illusory. Second, by the express
terms of the contract, Article 11.1.1, Bulley & Andrews did not promise to purchase
workers’ compensation insurance for Concrete Restoration or any subcontractor it used
on the project. It only promised to buy insurance that would “protect [Bulley & Andrews]
from claims...which may arise out of or result from [Bulley & Andrews] operations and
completed operations under the Contract and for which [Bulley & Andrews] may be
legally liable whether such operations be by [Bulley & Andrews] or by a Subcontractor”
including workers’ compensation claims (emphasis added). (R. Sup. C259), (A. 093). In
this instance, Munoz was not employed by Bulley & Andrews and, therefore, he could
not make a workers’ compensation claim against it. His remedy under the Act was

limited to his immediate employer and in fact, he filed his pending claim against
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Concrete Restoration. (A. 106-108). Because Bulley & Andrews is not legally liable for
Munoz’s claim for workers’ compensation, Article 11.1.1 is rendered inapplicable.

The absence of any contractual obligation to procure workers’ compensation
insurance is borne out by Bulley & Andrews’ conduct. Bulley & Andrews used other
subcontractors on the 222 South Riverside project. (R. Sup. C30-31). If Article 11.1.1 in
fact imposed a legal obligation on Bulley & Andrews to purchase workers’ compensation
insurance for Concrete Restoration and its other subcontractors, it would be reasonable to
infer that Bulley & Andrews would have insured them through the same Arch policy
through which Concrete Restoration was covered. No non-Bulley & Andrews’ company
is insured under the Arch policy. (R. Sup. C137-41). Nor has Bulley & Andrews
disclosed any other policy that insured its subcontractors for workers’ compensation
claims to comply with its alleged obligation to insure. The only reasonable inference
from these facts is that Bulley & Andrew had no preexisting legal obligation to buy
workers’ compensation insurance for Concrete Restoration or anyone else. Without such
an obligation, the legal foundation for the lower court’s decision is gone and its holding

cannot stand. Burge v. Exelon Generation Co., 2015 IL App (2d) 141090 {{ 15-18.

CONCLUSION
For all of the reasons stated above, the Court should reverse and vacate the judgment
entered by the Appellate Court and the Circuit Court Order and Judgment that granted the
Motion to Dismiss of Defendant-Appellee Bulley & Andrews, LLC made pursuant to

735 ILCS 5/2-619 and dismissed Plaintiff-Appellant’s causes of action. Further, Plaintiff-
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Appellant requests this Court to remand this cause to the circuit court for a trial on the

merits.

By: /s/ Milo W. Lundblad
Milo W. Lundblad
One of Plaintiff-Appellant’s
Attorneys

Milo W. Lundblad

BRUSTIN & LUNDBLAD, LTD.

10 North Dearborn Street - Seventh Floor
Chicago, Illinois 60602

(312) 263-1250

Atty # 21626
mlundblad@mablawltd.com
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2021 1L App (1st) 200254
No. 1-20-0254
Filed February 10, 2021
Third Division

IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

DONOVAN MUNOZ, ) Appeal from the
) Circuit Court of
Plaintiff-Appellant, ) Cook County
)
V. )
)
BULLEY & ANDREWS, LLC; BEHRINGER ) No. 19 L 3878
HARVARD SOUTH RIVERSIDE, LLC; and RAR2-222 )
SOUTH RIVERSIDE, LLC, )
)
Defendants, ) Honorable
) Daniel T. Gillespie,
(Bulley & Andrews, LLC, Defendant-Appellee). ) Judge presiding

JUSTICE BURKE delivered the judgment of the court, with opinion.
Presiding Justice Howse and Justice McBride concurred in the judgment and opinion.

OPINION
11 Defendant Bulley & Andrews, LLC (Bulley LLC) entered into a contract with building
owner RAR2-222 South Riverside, LLC (South Riverside) to be the construction manager on a
construction project at the building. As per the contract, Bulley LLC obtained a workers’
compensation insurance policy for its employees as well as the employees of Bulley & Andrews

Concrete Restoration, LLC (Bulley Concrete), its wholly owned subsidiary, which contained a
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$250,000 deductible. Plaintiff Donovan Munoz, an employee of Bulley Concrete, injured his back
while working on the project. Because of his injury, Bulley LLC provided plaintiff with workers’
compensation benefits, including paying over $76,000 worth of his medical bills. Later, plaintiff
sued Bulley LLC for his injuries. On Bulley LLC’s motion, the circuit court dismissed plaintiff’s
lawsuit, finding that Bulley LLC was immune from the lawsuit under the exclusive remedy

provisions of the Workers’ Compensation Act (Act) (820 ILCS 305/5(a), 11 (West 2018)).

12 Plaintiff now appeals the circuit court’s dismissal order and contends that, because Bulley
LLC was not his employer, it was not immune from a lawsuit under the exclusive remedy
provisions of the Act. For the reasons that follow, we affirm.

13 . BACKGROUND

4  South Riverside owned a building located at 222 South Riverside in Chicago. In March
2015, South Riverside executed an agreement with Bulley LLC to be the construction manager

on a project at the building. Under the agreement, Bulley LLC was required to

“purchase from and maintain in a company or companies lawfully authorized to do
business in the jurisdiction in which the Project is located such insurance as will
protect the Contractor from claims set forth below which may arise out of or result
from the Contractor’s operations and completed operations under the Contract and
for which the Contractor may be legally liable, whether such operations be by the
Contractor or by a Subcontractor or by anyone directly or indirectly employed by

any of them, or by anyone for whose acts any of them may be liable.”

This included “[c]laims under workers’ compensation, disability benefit and other similar

employee benefit acts that are applicable to the Work performed.”
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15 Prior to beginning the work, Bulley LLC procured workers’ compensation insurance for
the project from Arch Insurance Group. The workers’ compensation policy named both Bulley
LLC and Bulley Concrete, among others, as insureds and had a $250,000 deductible. Although
Bulley Concrete was a wholly owned subsidiary of Bulley LLC, the companies had different
presidents, employed different people, and had different specialties. As part of the scope of work
for the project, Bulley LLC agreed to perform much of the concrete work itself, but no language
to this effect was included in the contract between it and South Riverside. For that concrete work,
Bulley LLC used employees of Bulley Concrete, including plaintiff. Though Bulley LLC executed
contracts with various subcontractors for work on the construction project, it did not execute one
with Bulley Concrete.

16 In early December 2016, workers had placed blankets on top of freshly poured concrete to
prevent it from freezing. Recent precipitation, however, had caused the blankets to become
waterlogged and heavier than usual. On December 4, 2016, plaintiff was working at the building,
went to pull off one of these blankets, and injured his back. Later that month, plaintiff filed a
workers’ compensation claim, and pursuant to its workers’ compensation policy, Bulley LLC

began paying out of pocket for plaintiff’s medical bills, which it continued to do into 2019.

17 In April 2019, plaintiff sued Bulley LLC, South Riverside, and Behringer Harvard South
Riverside, LLC, another company that allegedly owned, operated, and maintained the building.
Plaintiff asserted that, at the time of his injury, he was an employee of Bulley Concrete, which he
claimed was a subcontractor of Bulley LLC on the project. Plaintiff alleged that the blankets placed
on top of the concrete were worn out and riddled with holes, which allowed the water penetration.

This, according to plaintiff, caused the blankets to become unreasonably dangerous to be moved
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manually. Because of the alleged unreasonable danger, plaintiff raised two counts of negligence
and sought damages in excess of $50,000.

18  Thereafter, Bulley LLC filed a motion to dismiss pursuant to section 2-619(a)(9) of the
Code of Civil Procedure (Code) (735 ILCS 5/2-619(a)(9) (West 2018)), arguing that both counts
were barred by the exclusive remedy provisions of the Act (820 ILCS 305/5(a), 11 (West 2018))
because it had a preexisting legal obligation to pay for plaintiff’s workers’ compensation benefits
and it did so by paying more than $76,000 of his medical bills. Bulley LLC included with its
motion an affidavit from Greg Marquez, its safety director, who averred to the supporting facts in
its motion, as well as a list of medical payments from it to plaintiff’s medical providers totaling
over $76,000 from December 2016 until June 2019.

19 In response, plaintiff asserted that he made a workers’ compensation claim against Bulley
Concrete, his employer, and accordingly did not name it as a defendant in the lawsuit. Plaintiff
noted that, although Bulley Concrete was a wholly owned subsidiary of Bulley LLC, they were
nevertheless distinct entities. Plaintiff argued that a parent company was not shielded from a
lawsuit by an injured employee of its subsidiary, and thus, the Act did not bar his lawsuit against
Bulley LLC. For support, plaintiff attached a deposition of Marquez, which contained, as an
exhibit, the Arch insurance policy. In Bulley LLC’s reply, it attached the contract between it and
South Riverside.

110 Following the parties’ briefings, the circuit court entered a written order on Bulley LLC’s
motion to dismiss. The court observed that the contract between Bulley LLC and South Riverside
obligated Bulley LLC to pay for the workers’ compensation insurance and benefits for Bulley
Concrete’s employees. Because Bulley LLC was legally obligated to pay for the workers’

compensation benefits that plaintiff received, and there was no evidence that Bulley Concrete was

-4 -
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self-insured or that Bulley LLC had the option to reimburse Bulley Concrete for any payments that
Bulley Concrete may have made, the court granted Bulley LLC’s motion to dismiss with prejudice.
The court added that there was no just reason to delay appeal (see Ill. S. Ct. R. 304(a) (eff. Mar. 8,

2016)), and plaintiff timely appealed.
111 Il. ANALYSIS

112  Plaintiff contends that—because Bulley Concrete was his employer, not Bulley LLC—the
exclusive remedy provisions of the Act did not bar him from suing Bulley LLC. He therefore

argues that the circuit court improperly granted Bulley LLC’s motion to dismiss.

13 A motion to dismiss under section 2-619 of the Code (735 ILCS 5/2-619 (West 2018))
admits the legal sufficiency of the complaint but asserts that certain defects, defenses, or other
affirmative matters appearing outside the pleadings act to defeat the claims. Sandholm v. Kuecker,
2012 1L 111443, 1 55. In analyzing a section 2-619 motion, the circuit court is required to accept
all well-pled facts in the complaint as true, as well as any reasonable inferences from those facts.
Id. All pleadings and supporting documents must be construed in the light most favorable to the
nonmoving party. Id. The critical inquiry is “whether the existence of a genuine issue of material
fact should have precluded the dismissal or, absent such an issue of fact, whether dismissal is
proper as a matter of law.” Kedzie & 103rd Currency Exchange, Inc. v. Hodge, 156 Ill. 2d 112,
116-17 (1993). We review a motion to dismiss de novo. Smith v. Waukegan Park District, 231 IlI.
2d 111, 115 (2008).

14  Our legislature enacted the Act to establish “a new framework for recovery to replace the
common-law rights and liabilities that previously governed employee injuries.” Folta v. Ferro
Engineering, 2015 IL 118070, 1 11. The legislation created a no-fault system of liability upon the

employer, in exchange for the employee being statutorily limited in his recovery for injuries arising
-5-
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out of his employment. Id. § 12. To this end, the Act contains *“an exclusive remedy provision as
part of the quid pro quo which balances the sacrifices and gains of employees and employers.” Id.
The exclusive remedy provisions is provided for in two sections of the Act. First, in relevant part,

section 5(a) of the Act states:

“No common law or statutory right to recover damages from the employer *** for
injury or death sustained by any employee while engaged in the line of his duty as
such employee, other than the compensation herein provided, is available to any
employee who is covered by the provisions of this Act ***.” 820 ILCS 305/5(a)
(West 2018).

Additionally, section 11 of the Act states:

“The compensation herein provided, together with the provisions of this Act, shall
be the measure of the responsibility of any employer engaged in any of the
enterprises or businesses enumerated in Section 3 of this Act, or of any employer
who is not engaged in any such enterprises or businesses, but who has elected to
provide and pay compensation for accidental injuries sustained by any employee
arising out of and in the course of the employment according to the provisions of
this Act ***.” Id. § 11.
Because of these provisions, the Act generally provides the exclusive remedy for an
employee to recover against his employer for injuries arising out of the course of his
employment. Folta, 2015 IL 118070, { 14.
115 Plaintiff does not dispute that, on December 4, 2016, he was considered an employee under
the Act and that he sustained his injury while engaged in the line of duty as such an employee. In

other words, he does not dispute that he was under the purview of the Act. Rather, he argues that,
-6-
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because Bulley LLC was not his direct employer, it does not enjoy the immunity afforded by the
exclusive remedy provisions.
16  According to the Act, an employer is defined as:
“Every person, firm, public or private corporation[ ] *** who has any person in
service or under any contract for hire, express or implied, oral or written, and who
is engaged in any of the enterprises or businesses enumerated in Section 3 of this
Act, or who at or prior to the time of the accident to the employee for which
compensation under this Act may be claimed, has in the manner provided in this
Act elected to become subject to the provisions of this Act, and who has not, prior
to such accident, effected a withdrawal of such election in the manner provided in

this Act.

*** Any one engaging in any business or enterprise referred to in
subsections 1 and 2 of Section 3 of this Act who undertakes to do any work
enumerated therein, is liable to pay compensation to his own immediate employees
in accordance with the provisions of this Act, and in addition thereto if he directly
or indirectly engages any contractor whether principal or sub-contractor to do any
such work, he is liable to pay compensation to the employees of any such contractor
or sub-contractor unless such contractor or sub-contractor has insured, in any
company or association authorized under the laws of this State to insure the liability
to pay compensation under this Act, or guaranteed his liability to pay such

compensation.” 820 ILCS 305/1(a)(2), (3) (West 2018).
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Subsections 1 and 2 of section 3 include such enterprises or businesses as “maintaining,
removing, remodeling, altering or demolishing of any structure” and “[c]onstruction.” I1d.

8 3(2), (2).

117 In arguing that Bulley LLC was not his employer, plaintiff highlights Laffoon v. Bell &
Zoller Coal Co., 65 Ill. 2d 437 (1976). In Laffoon, three employees of different subcontractors
were injured, but the subcontractors did not provide them with workers’ compensation insurance,
which resulted in the general contractors being responsible for their workers’ compensation claims.
Id. at 441-43. Later, the workers sued the general contractors, but all three lawsuits were dismissed
in favor of the general contractors. 1d. The cases were consolidated before our supreme court, and
the question presented was whether the exclusive remedy provisions of the Act provided the
general contractors with immunity from litigation, given that they had become responsible for the
workers’ compensation claims. Id. at 443. The court held that it had to interpret the exclusive
remedy provisions “as conferring immunity upon employers only from common law or statutory
actions for damages by their immediate employees” and “[t]o hold otherwise in light of the present
factual situations would be violative of the injured employee’s right to due process and equal
protection of the laws.” Id. at 447. In other words, our supreme court found that a general
contractor did not become an injured worker’s employer for purposes of the Act merely because
it paid workers’ compensation benefits. Statewide Insurance Co. v. Brendan Construction Co.,
218 1ll. App. 3d 1055, 1060 (1991).

118 Approximately 30 years after Laffoon, in loerger v. Halverson Construction Co., 232 Ill.
2d 196 (2008), our supreme court heard a case involving a joint venture. Midwest Foundation
Corporation (Midwest) and Halverson Construction Company (Halverson) agreed to form a joint

venture for a construction project. Id. at 198-99. The agreement stipulated that Midwest would be

-8-
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initially responsible for obtaining workers’ compensation insurance but it would be reimbursed by
the joint venture itself at a later date. Id. at 199. Multiple workers were injured while working on
the construction project, and while they obtained workers’ compensation benefits through
Midwest’s insurer, they also sued Halverson and the joint venture itself for damages. Id. at 200.
The case reached our supreme court, where the question presented was whether the exclusive
remedy provisions of the Act barred lawsuits against Halverson and the joint venture itself. 1d. at

198.

119 Initially, our supreme court found that the provisions barred litigation against Halverson
under agency principles. 1d. at 202. The court then turned to the joint venture and found the same
for two different reasons—first, because the joint venture was legally inseparable from its
constituent entities. Id. at 202-03. But the court also found that the provisions barred litigation
against the joint venture because of the principles underlying the remedial scheme of the Act. Id.
at 203. The court observed that “subjecting a party to tort liability for an employee’s injuries
notwithstanding the fact that the party has borne the costs of the injured employee’s workers’
compensation insurance would be the same as declaring that a party who has paid for the cake may
neither keep it nor eat it.” 1d. As such, “the immunity afforded by the Act’s exclusive remedy
provisions is predicated on the simple proposition that one who bears the burden of furnishing
workers’ compensation benefits for an injured employee should not also have to answer to that
employee for civil damages in court.” Id. Because the joint venture was the entity ultimately
responsible for paying the workers’ compensation premiums and making benefits available to any
injured workers, “it was entitled to avail itself of the Act’s exclusive remedy provisions.” Id. at

204.
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20 Following loerger, this court issued a decision in Burge v. Exelon Generation Co., 2015
IL App (2d) 141090, 1 2, where the plaintiff worked for Exelon Nuclear Security, LLC (ENS),
which was a wholly owned subsidiary of the defendant, Exelon Generation Company (Exelon).
The plaintiff was injured while providing security services for ENS on Exelon’s premises. Id.
Following the injury, the plaintiff filed a claim for workers’ compensation benefits against ENS,
which was settled and paid for by Exelon. Then, he sued Exelon. Id. 1 2, 10. Exelon filed a motion
to dismiss, arguing that it had engaged ENS as a contractor and it was the one who paid for the
plaintiff’s workers’ compensation benefits. Thus, Exelon argued, it was immune from litigation
under the exclusive remedy provisions of the Act. Id. | 4. In support, Exelon provided an affidavit
from its workers’ compensation manager, who averred that Exelon used a third-party
administrator/payor for workers’ compensation benefits, and it had paid for all workers’
compensation benefits for the plaintiff and other employees of ENS. Id. { 5. In a supplemental
affidavit, the workers’ compensation manager stated that ENS was self-insured and that Exelon
paid workers’ compensation benefits, including to the plaintiff, on a reimbursement basis, in
accordance with ENS’s limited liability company agreement. Id. { 6. The circuit court agreed with
Exelon and granted its motion to dismiss. Id. ] 1.

121  On appeal, this court initially rejected Exelon’s argument that it was immune under the
Act’s exclusive remedy provisions as an agent of ENS and then moved on to discuss the potential
immunity based upon Exelon paying for the plaintiff’s workers” compensation settlement. Id. {1 9-
10. This court analyzed loerger and determined that the reasoning of loerger “depends on the
existence of some preexisting legal obligation to pay, or reimburse another payor, for
compensation due under the Act or for premiums for workers’ compensation insurance.” 1d. { 14.

In other words, “immunity under [exclusive remedy provisions] cannot be predicated on [a]

-10 -
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defendant’s payment of workers’ compensation unless [the] defendant was under some legal
obligation to pay (such as the contractual obligation imposed by the joint-venture agreement in
loerger).” 1d. § 15. With its discussion of loerger complete, the court turned to the facts of its case
and found that Exelon’s affidavits were insufficient proof that it had a legal obligation to pay for
the workers’ compensation benefits. Id. This was because the affidavits were conclusory about
Exelon’s actual payment of benefits to the plaintiff and the limited liability company agreement
that Exelon relied on for proof said “nothing about the obligation to provide workers’
compensation insurance for ENS’s employees.” Id. §17. Consequently, this court found that
Exelon failed to establish a basis for immunity under the exclusive remedy provisions, and the
circuit court erred in granting the motion to dismiss. Id. ] 18.

122  With these decisions in mind, we turn to the instant case, which we find factually similar
to Burge, except that Bulley LLC has sufficiently proven it had a preexisting legal obligation to
pay for workers’ compensation benefits of Bulley Concrete’s employees, including plaintiff. As
discussed, South Riverside executed an agreement with Bulley LLC to be the construction
manager on a project at the building. As part of that agreement, Bulley LLC was required to obtain
various insurance policies—including workers’ compensation insurance—to cover it, a
subcontractor, or “anyone directly or indirectly employed by any of them.” To this end, Bulley
LLC obtained workers’ compensation insurance that designated it and Bulley Concrete, among
others, as named insureds. After plaintiff injured his back while working on the project, he filed a
claim for workers’ compensation, which resulted in Bulley LLC paying over $76,000 worth of his
medical bills, as they were obligated to do under the contract with South Riverside and the Arch
insurance policy. These facts were proven though the contract between it and South Riverside, the

Arch insurance policy, as well as the list of medical payments from it to plaintiff’s medical
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providers. “[T]he immunity afforded by the Act’s exclusive remedy provisions is predicated on
the simple proposition that one who bears the burden of furnishing workers’ compensation benefits
for an injured employee should not also have to answer to that employee for civil damages in
court.” loerger, 232 Ill. 2d at 203. Despite the fact that Bulley LLC was not the direct employer
of plaintiff, as it bore the burden of furnishing workers’ compensation benefits for plaintiff, it was

entitled to avail itself to the exclusive remedy provisions of the Act. See id. at 204.

123  Although we agree that the instant case is also similar factually to Laffoon, our supreme
court in that case did not have to consider a preexisting contractual obligation to provide workers’
compensation benefits under the facts of the case because there was no evidence that the general
contractors had preexisting legal obligations to pay for workers’ compensation insurance. And,
indeed, in Laffoon, 65 Ill. 2d at 447, our supreme court was concerned about the “factual
situation[ ]” presented in the case. The situation from Laffoon is not present here because Bulley
LLC had a preexisting legal obligation to pay for workers’ compensation insurance and any
benefits that may result by virtue of the contract it executed with South Riverside. Consequently,
the circuit court correctly found that the exclusive remedy provisions of the Act barred the lawsuit

by plaintiff against Bulley LLC and properly granted Bulley LLC’s motion to dismiss.
124 I11. CONCLUSION
125 For the foregoing reasons, we affirm the judgment of the circuit court of Cook County.

126 Affirmed.
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HONORABLE DANIEL T.
GILLESPIE, JUDGE
PRESIDING

ILL.S. CT. R. RULE 23(F) MOTION TO PUBLISH BY DEFENDANT-
APPELLEE, BULLEY & ANDREWS, LLC

NOW COMES the Defendant Appellee BULLEY AND ANDREWS, LLC
("Bulley LLC"), by and through its attorneys, CASSIDAY SCHADE LLP, and moves this
Court for entry of an Order, pursuant to Supreme Court Rule 23(f), directing that its
decision be published as afull opinion, and in support thereof, states as follows:

1 On December 23, 2020, this Court issued an Order in this appea under
Supreme Court Rule 23. See December 23, 2020 Rule 23 Order, attached as Exhibit A.

2. The defendant-appellee, Bulley, LLC, requests that this Court publish its

Rule 23 Order as an Opinion.
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3. Supreme Court Rule 23(a)(1) provides that a case may be disposed of by a
written opinion when the decision establishes a new rule of law, or modifies, explains, or
criticizes an existing rule of law. Rule 23 also provides that a written opinion is warranted
when the court's decision resolves, creates, or avoids an apparent conflict of authority.

4, This Court's decision satisfies the criteria for publication under Supreme
Court Rule 23 because it explainsthe rule of law in acommon fact pattern and issue present
in many construction-negligence actions and resolves apparent conflicts with existing case
law on this subject.

5. Specifically, this Court clarified and held that a general contractor qualifies
as an "employer” under the lllinois Workers Compensation Act by providing workers
compensation benefits, even if the injured plaintiff actually works for one of the genera
contractor's subsidiaries, so long as the record established a preexisting legal obligation to
pay those benefits. (Ex. A at 124). Here, plaintiff worked for Bulley & Andrews Concrete
Restoration, LLC ("Bulley Concrete"), awholly owned subsidiary of Bulley LLC. (Id. at
2). Bulley LLC provided Paintiff's workers compensation benefits pursuant to a
preexisting legal obligation to provide workers compensation benefits to Bulley Concrete's
employees. (Id.) At the Circuit Court, and on apped, Plaintiff argued that because Bulley
LLC was not his actual employer, Bulley LLC had no obligation to provide his workers
compensation benefits, and, therefore, was not immune from his negligence lawsuit under
the lllinois Workers Compensation Act's exclusive remedy provision (820 ILCs 305/5(a),
11 (West 2018), regardless of the fact that Bulley LLC actualy provided his workers
compensation benefits. (Id.) This Court disagreed with Plaintiff and affirmed the Circuit

Court'sgrant of dismissal in Bulley LLC'sfavor. (Id. at 1 26-27).
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6. Publishing this Court's opinion so that practitioners can cite and reference
this Court's well-reasoned explanation and analysis for why the facts of this case alow a
non-employer to assert the exclusive remedy provision when many other Illinois cases on
this subject held the opposite, benefits both lawyers and judges in the Circuit Court. The
facts presented in this case are common in the construction industry, particularly on large
congtruction projects and with increasing specialization and subcontracting on even mid-
sized projects. Namely, a worker's legal employer on his paycheck often differs from the
entity contractualy providing his workers compensation benefits. By publishing this
opinion, this Court will solidify and provide a readily citable authority with key facts
affirming that the party providing the workers compensation benefit may secure the
workers compensation act's exclusive remedy provision regardliess of the name on the
employer's paycheck based on a preexisting legal obligation to provide those benefits.
Because the application of the exclusive remedy provision is determined at a case's outset,
through a Motion to Dismiss, like this case, publication of this matter may aid in timely
resolving litigation at the Circuit Court.

7. Allowing attorneys to cite to this opinion, and this Court's explanation of
why the facts in this case led to the Court's finding, is critical because the Court's lengthy
opinion resolved apparent conflicts of authority on the question of the exclusive remedy's
availability to entities that are not the injured party's legal employer. As this court noted,
the facts of this case are very similar to a 1976 Illinois Supreme Court case, Laffoon v. Bell
& Zoller Coal Co., 65 Ill. 2d 437 (1976), and a 2015 Second District case, Burge v. Exelon
Generation Co., 2015 IL App (2d) 141090, 71 2. See (Ex. A a 1 23) ("Although we agree

that the instant case is also similar factualy to Laffoon..."); seealso (Ex. A at §121) ("[w]ith
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these decisions in mind, we turn to the instant case, which we find factually smilar to Burge
except that Bulley LLC has sufficiently proven it had a preexisting legal obligation to pay
for workers compensation benefits....")

8. This Court noted that the facts of this case are factually similar to two other
cases, a 1976 Supreme Court decision, and a 2015 Second Didtrict decision, both holding
that the non-employer could not assert the workers compensation's exclusive remedy
provision. This Court drew a distinction from those "factually smilar” cases to the instant
case based on the presence of certain materia facts in the instant case establishing Bulley
LLC's preexisting legal obligation to pay workers compensation benefits for Bulley
Concrete's employees.

0. Thus, by this Court's own wording, we have three cases - Laffoon and Burge
on one hand, and now Munoz on the other hand, presenting "factualy similar"
circumstances but reaching opposite holdings. The determination of which one of those
hands a future case fals into will likely depend on very specific, narrow facts in that future
case's record. If this case remains a Rule 23 order, future attorneys cannot cite Munoz, and
specifically the facts and reasoning present in Munoz, in order to explain why his, her, or
their case is distinct from the Laffoon and Burge line of reasoning. Thus publication of
Munoz clarifies and explains prior case law and in so doing benefits future litigants and the
Court.

10.  As noted, the fact pattern giving rise to the litigation is common in the
congtruction industry where one entity agrees to provide workers compensation benefits for
asubsidiary or subcontractor's employees. Thus, it stands to reason that there will be more

litigation in the future on this same issue, and adding additional, citable, authority with key
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facts and explanation to the growing body of case law in this area will only aid future
litigants and judgesin the Circuit Court when thisissue appears again in the future.

11. Finally, converting the existing Rule 23 order to a published opinion will not
burden the Court. This Court's order aready provides a comprehensive recitation of the
facts in this case, an exhaustive application of the statutory and case law in this area, and
detailed explanation of why the facts of this case prove distinct from prior factually similar
Supreme Court and Appellate Authority. Because the Court aready issued a detailed
memorandum opinion and order, it can easily convert its Rule 23 order to published opinion
without the need to expand or modify the opinion.

WHEREFORE, the Defendant-Appellee, BULLEY & ANDREWS, LLC,
respectfully requests that this Court enter an Order pursuant to Supreme Court Rule 23

directing that this Court's decision be published asafull opinion.

Respectfully submitted,

CASSIDAY SCHADELLP

By: // James F. Maruna
One of the Attorneys for Defendant-
Appellee, BULLEY & ANDREWS, LLC

Patricia J. Hogan

Henry Ortiz

James F. Maruna
CASSIDAY SCHADE LLP
222 W. Adams Street, # 2900
Chicago, Illinois 60604
(312) 641-3100

(312) 444-1669 - Fax
phogan@cassiday.com
hortiz@cassiday.com
jmaruna@cassiday.com
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2020 IL App (Ist) 200254-U

No. 1-20-0254
orP8s, g 4 Order filed December 23, 2020
/"%s‘sf?-’gyg O:f
=2 Third Division
S

NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as precedent
by any party except in the limited circumstances allowed under Rule 23(e)(1).

IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

DONOVAN MUNOZ, ) Appeal from the
) Circuit Court of
Plaintiff-Appellant, ) Cook County
)
V. )
)
BULLEY & ANDREWS, LLC; BEHRINGER ) No. 19L 3878
HARVARD SOUTH RIVERSIDE, LLC; and RAR2-222 )
SOUTH RIVERSIDE, LLC, )
)
Defendants, ) Honorable
) Daniel T. Gillespie,
(Bulley & Andrews, LLC, Defendant-Appellee). ) Judge presiding

JUSTICE BURKE delivered the judgment of the court.
Presiding Justice Howse and Justice McBride concurred in the judgment.

ORDER

91  Held: We affirm the circuit court’s grant of defendant’s motion to dismiss where the
exclusive remedy provisions of the Illinois Workers’ Compensation Act (820 ILCS
305/5(a), 11 (West 2018)) barred the plaintiff’s lawsuit against the defendant.

Exhibit A
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92 Defendant Bulley & Andrews, LLC (Bulley LLC) entered into a contract with building
owner RAR2-222 South Riverside, LLC (South Riverside) to be the construction manager on a
construction project at the building. As per the contract, Bulley LLC obtained a workers’
compensation insurance policy for its employees as well as the employees of Bulley & Andrews
Concrete Restoration, LLC (Bulley Concrete), its wholly owned subsidiary, which contained a
$250,000 deductible. Plaintiff Donovan Munoz, an employee of Bulley Concrete, injured his back
while working on the project. Because of his injury, Bulley LLC provided plaintiff with workers’
compensation benefits, including paying over $76,000 worth of his medical bills. Later, plaintiff
sued Bulley LLC for his injuries. On Bulley LLC’s motion, the circuit court dismissed plaintiff’s
lawsuit, finding that Bulley LLC was immune from the lawsuit under the exclusive remedy
provisions of the Illinois Workers’ Compensation Act (Act) (820 ILCS 305/5(a), 11 (West 2018)).
3 Plaintiff now appeals the circuit court’s dismissal order and contends that, because Bulley
LLC was not his employer, it was not immune from a lawsuit under the exclusive remedy
provisions of the Act. For the reasons that follow, we affirm.

14 I. BACKGROUND

95 Sbuth Riverside owned a building located at 222 South Riverside in Chicago. In March
2015, South Riverside executed an agreement with Bulley LLC to be the construction manager on
a project at the building. Under the agreement, Bulley LLC was required to:
“purchase from and maintain in a company or companies lawfully authorized to do
business in the jurisdiction in which the Project is located such insurance as will
protect the Contractor from claims set forth below which may arise out of or result
frdm the Contractor’s operations and completed operations under the Contract and

for which the Contractor may be legally liable, whether such operations be by the

-2
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Contractor or by a Subcontractor or by anyone directly or indirectly emplkoyed by

any of them, or by anyone for whose acts any of them may be liable.”

This included “[c]laims under workers’ compensation, disability benefit and other similar

employee benefit acts that are applicable to the Work performed.”

f6  Prior to beginning the work, Bulley LLC procured workers’ compensation insurance for
the project from Arch Insurance Group. The workers’ compensation policy named both Bulley
LLC and Bulley Concrete, among others, as insureds and had a $250,000 deductible. Although
Bulley Concrete was a wholly owned subsidiary of Bulley LLC, the companies had different
presidents, employed different people and had different specialties. As part of the scope of work
for the project, Bulley LLC agreed to perform much of the concrete work itself, but no language
to this effect was included in the contract between it and South Riverside. For that concrete work,
Bulley LLC used employees of Bulley Concrete, including plaintiff. Though Bulley LLC executed
contracts with various subcontractors for work on the construction project, it did not execute one
with Bulley Concrete.

97 In early December 2016, workers had placed blankets on top of freshly poured concrete to
prevent it from freezing. Recent precipitation, however, had caused the blankets to become
waterlogged and heavier than usual. On December 4, 2016, plaintiff was working at the building,
went to pull off one of these blankets and injured his back. Later that month, plaintiff filed a
workers’ compensation claim, and pursuant to its workers’ compensation policy, Bulley LLC
began paying out of pocket for plaintiff’s medical bills, which it continued to do into 2019.

18  In April 2019, plaintiff sued Bulley LLC, South Riverside and Behringer Harvard South
Riverside, LLC, another company that allegedly owned, operated and maintained the building.
Plaintiff asserted that, at the time of his injury, he was an employee of Bulley Concrete, who he

-3-
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claimed was a subcontractor of Bulley LLC on the project. Plaintiff alleged that the blankets placed
on top of the concrete were worn out and riddled with holes, which allowed the water penetration.
This, according to plaintiff, caused the blankets to become unreasonably dangerous to be moved
manually. Because of the alleged unreasonable danger, plaintiff raised two counts of negligence

and sought damages in excess of $50,000.

99 Thereafter, Bulley LLC filed a motion to dismiss pursuant to section 2-619(a)(9) of the
Code of Civil Procedure (Code) (735 ILCS 5/2-619(a)(9) (West 2018)), arguing that both counts
were barred by the exclusive remedy provisions of the Act (820 ILCS 305/5(a), 11 (West 2018))
because it had a preexisting legal obligation to pay for plaintiff’s workers’ compensation benefits
and it did so by paying more than $76,000 of his medical bills. Bulley LLC included with its
motion an affidavit from Greg Marquez, its safety director, who averred to the supporting facts in
its motion, as well as a list of medical payments from it to plaintiff’s medical providers totaling

over $76,000 from December 2016 until June 2019.

f10  Inresponse, plaintiff asserted that he made a workers’ compensation claim against Bulley
Concrete, his employer, and accordingly did not name it as a defendant in the lawsuit. Plaintiff
noted that, although Bulley Concrete was a wholly owned subsidiary of Bulley LLC, they were
nevertheless distinct entities. Plaintiff argued that a parent company was not shielded from a
lawsuit by an injured employee of its subsidiary, and thus, the Act did not bar his lawsuit against
Bulley LLC. For support, plaintiff attached a deposition of Marquez, which contained as an exhibit
the Arch insurance policy. In Bulley LLC’s reply, it attached the contract between it and South

Riverside.

9§11 Following the parties’ briefings, the circuit court entered a written order on Bulley LLC’s

motion to dismiss. The court observed that the contract between Bulley LLC and South Riverside
-4 -
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obligated Bulley LLC to pay for the workers’ compensation insurance and benefits for Bulley
Concrete’s employees. Because Bulley LLC was legally obligated to pay for the workers’
compensation benefits that plaintiff received and there was no evidence that Bulley Concrete was
self-insured or that Bulley LLC had the option to reimburse Bulley Concrete for any payments that
Bulley Concrete may have made, the court granted Bulley LLC’s motion to dismiss with prejudice.
The court added that there was no just reason to delay appeal (see Ill. S. Ct. R. 304(a) (eff. Mar. 8,
2016)), and plaintiff timely appealed.

912 II. ANALYSIS

{13 Plaintiff contends that, because Bulley Concrete was his employer, not Bulley LLC, the
exclusive remedy provisions of the Act did not bar him from suing Bulley LLC. He therefore
argues that the circuit court improperly grvamed Bulley LLC’s motion to dismiss.

f14 A motion to dismiss under section 2-619 of the Code (735 ILCS 5/2-619 (West 2018))
admits the legal sufficiency of the complaint but asserts that certain defects, defenses, or other
affirmative matters appearing outside the pleadings act to defeat the claims. Sandholm v. Kuecker,
2012 IL 111443, 9 55. In analyzing a section 2-619 motion, the circuit court is required to accept
all well-pled facts in the complaint as true, as well as any reasonable inferences from those facts.
Id. All pleadings and supporting documents must be construed in the light most favorable to the
nonmoving party. /d. The critical inquiry is “whether the existence of a genuine issue of material
fact should have precluded the dismissal or, absent such an issue of fact, whether dismissal is
proper as a matter of law.” Kedzie & 103rd Currency Exchange, Inc. v. Hodge, 156 1ll. 2d 112,
116-17 (1993). We review a motion to dismiss de novo. Smith v. Waukegan Park District, 231 1l1.

2d 111, 115 (2008).

-5-
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915  Our legislature enacted the Act to establish “a new framework for recovery to replace the
common-law rights and liabilities that previously governed employee injuries.” Folta v. Ferro
Engineering, 2015 IL 118070, § 11. The legislation created a no-fault system of liability upon the
employer in exchange for the employee being statutorily limited in his recovery for injuries arising
out of his employment. /d. § 12. To this end, the Act contains “an exclusive remedy provision as
part of thé quid pro quo which balances the sacrifices and gains of employees and employers.” Id.
The exclusive remedy provisions is provided for in two sections of the Act. First, in relevant part,
section S(a) of the Act states:

“No common law or statutory right to recover damages from the employer *** for

injury or death sustained by an employee while engaged in the line of his duty as

such employee, other than the compensation herein provided, is available to any

employee who is covered by the provisions of this Act.”

820 ILCS 305/5(a) (West 2018). Additionally, section 11 of the Act states:

“[TThe compensation herein provided, together with the provisions of this Act, shall
be the measure of the responsibility of any employer engaged in any of the
enterprises or businesses enumerated in Section 3 of this Act, or of any employer
who is not engaged in any such enterprises or businesses, but who has elected to
provide and pay compensation for accidental injuries sustained by any employee
arising out of and in the course of the employment according to the provisions of
this Act.”
820 ILCS 305/11 (West 2018). Because of these provisions, the Act generally provides the
exclusive remedy for an employee to recover against his employer for injuries arising out of the
course of his employment. Folta, 2015 IL 118070, § 14.
-6-
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f16  Plaintiff does not dispute that, on December 4, 2016, he was considered an employee under
the Act and that he sustained his injury while engaged in the line of duty as such an employee. In
other words, he does not dispute that he was under the purview of the Act. Rather, he argues that,
because Bulley LLC was not his direct employer, it does not enjoy the immunity afforded by the
exclusive remedy provisions.
917  According to the Act, an employer is defined as:
“Every person, firm, public or private corporation[] *** who has any person in
service or under any contract for hire, express or implied, oral or written, and who
1s engaged in any of the enterprises or businesses enumerated in Section 3 of this
Act, or who at or prior to the time of the accident to the employee for which
compensation under this Act may be claimed, has in the manner provided in this
Act elected to become subject to the provisions of this Act, and who has not, prior
to such accident, effected a withdrawal of such election in the manner provided in

this Act.

Any one engaging in any business or enterprise referred to in subsections 1 and 2
of Section 3 of this Act who undertakes to do any work enumerated therein, is liable
to pay compensation to his own immediate employees in accordance with the
provisions of this Act, and in addition thereto if he directly or indirectly engages
any contractor whether principal or sub-contractor to do any such work, he is liable
to pay compensation to the employees of any such contractor or sub-contractor
unless such contractor or sub-contractor has insured, in any company or association
authorized under the laws of this State to insure the liability to pay compensation
under this Act, or guaranteed his liability to pay such compensation.”

-7-
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820 ILCS 305/1(a)(2), (3) (West 2018). Subsections 1 and 2 of section 3 include such enterprises
or businesses as “maintaining, removing, remodeling, altering or demolishing of any structure”

and “[c]onstruction.” 820 ILCS 305/3(1), (2) (West 2018).

918 In arguing that Bulley LLC was not his employer, plaintiff highlights Laffoon v. Bell &
Zoller Coal Co., 65 Ill. 2d 437 (1976). In Laffoon, three employees of different subcontractors
were injured, but the subcontractors did not provide them with workers’ compensation insurance,
which resulted in the general contractors being responsible for their workers’ compensation claims.
Id. at 441-43. Later, the workers sued the general contractors, but all three lawsuits were dismissed
in favor of the general contractors. /d. The cases were consolidated before our supreme court, and
the question presented was whether the exclusive remedy provisions of the Act provided the
general contractors with immunity from litigation given that they had become responsible for the
workers’ compensation claims. /d. at 443. The cburt held that it had to interpret the exclusive
remedy provisions “as conferring immunity upon employers dnly from common law or statutory
actions for damages by their immediate employees” and “[t]o hold otherwise in light of the present
factual situations would be violative of the injured employee’s right to due process and equal
protection of the laws.” /d. at 447. In other words, our supreme court found that a general
contractor did not become an injured worker’s employer for purposes of the Act merely because
it paid workers’ compensation benefits. Statewide Insurance Co. v. Brendan Construction Co.,

218 IIl. App. 3d 1055, 1060 (1991).

919  Approximately 30 years after Laffoon, in loerger v. Halverson Const. Co., 232 I11. 2d 196
(2008), our supreme court heard a case involving a joint venture. Midwest Foundation Corporation
(Midwest) and Halverson Construction Company (Halverson) agreed to form a joint venture for a

construction project. /d. at 198-99. The agreement stipulated that Midwest would be initially

-8-
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responsible for obtaining workers’ compensation insurance but it would be reimbursed by the joint
venture itself at a later date. /d. at 199. Multiple workers were injured while working on the
construction project, and while they obtained workers’ compensation benefits through Midwest’s
insurer, they also sued Halverson and the joint venture itself for damages. Id. at 200. The case
reached our supreme court, where the question presented was whether the exclusive remedy

provisions of the Act barred lawsuits against Halverson and the joint venture itself. Id. at 198.

920 Initially, our supreme court found that the provisions barred litigation against Halverson
under agency principles. /d. at 202. The court then turned to the joint venture and found the same
for two different reasons, first because the joint venture was legally inseparable from its constituent
entities. /d. at 202-03. But the court also found that the provisions barr¢d litigation against the joint
venture because of the principles'underlying the remedial scheme of the Act. Id. at 203. The court
observed that “subjecting a party to tort liability for an employee’s injuries notwithstanding the
fact that the party has borne the costs of the injured employee’s workers’ compensation insurance
would be the same as declaring that a party who has paid for the cake may neither keep it nor eat
it.” Id. As such, “the immunity afforded by the Act’s exclusive remedy provisions is predicated on
the simple proposition that one who bears the burden of furnishing workers’ compensation benefits
for an injured erﬁployee should not also have to answer to that employee for civil damages in
court.” /d. Because the joint venture was the entity ultimately responsible for paying the workers’
compensation premiums and making benefits available to any injured workers, “it was entitled to
avail itself of the Act’s exclusive remedy provisions.” Id. at 204.

921 Following loerger, this court issued a decision in Burge v. Exelon Generation Co., 2015
IL App (2d) 141090, § 2, where the plaintiff worked for Exelon Nuclear Security, LLC (ENS),

which was a wholly owned subsidiary of the defendant, Exelon Generation Company (Exelon).

-9-
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The plaintiff was injured while providing security services for ENS on Exelon’s premises. /d.
Following the injury, the plaintiff filed a claim for workers’ compensation benefits against ENS,
which was settled and paid for by Exelon, and then, he sued Exelon. /d. §f 2, 10. Exelon filed a
motion to dismiss, arguing that it had engaged ENS as a contractor and it was the one who paid
for the plaintiff’s workers’ compensation benefits and thus, it was immune from litigation under
the exclusive remedy provisions of the Act. /d. { 4. In support, Exelon provided an affidavit from
its workers’ compénsation manager, who averred that it used a third-party administrator/payor for
workers’ compensation benefits and it had paid for all workers’ compensation benefits for the
plaintiff and other employees of ENS. Id § 5. In a supplemental affidavit, the workers’
compensation manager stated that ENS was self-insured and that Exelon paid workers’
compensation benefits, including to the plaintiff, on a reimbursement basis, in accordance with
ENS’s limited liability company agreement. Id. § 6. The circuit court agreed with Exelon and
granted its motion to dismiss. /d. ] 1.

922 On appeal, this court initially rejected Exelon’s argument that it was immune under the
Act’s exclusive remedy provisions as an agent of ENS and then moved on to discuss the potential
immunity based upon Exelon paying for the plaintiff’s workers’ compensation settlement. /d. 1
9-10. This court analyzed loerger and determined that the reasoning of Joerger “depends on the
existence of some preexisting legal obligation to pay, or reimburse another payor, for
compensation due under the Act or for premiums for workers’ compensation insurance.” /d. § 14.
In other words, “immunity under [exclusive remedy provisions] cannot be predicated on [a]
defendant’s payment of workers’ compensation unless [the] defendant was under some iegal
obligation to pay (such as the contractual obligation imposed by the joint-venture agreement in

loerger).” Id. § 15. With its discussion of Joerger complete, the court turned to the facts of its case
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and found that Exelon’s affidavits were insufficient proof that it had a legal obligation to pay for
the workers’ compensation benefits. Jd. This was because the affidavits were conclusory about
Exelon’s actual payment of benefits to the plaintiff and the limited liability company agreement
that Exelon relied on for proof said “nothing about the obligation to provide workers’
compensation insurance for ENS’s employees.” Id. § 17. Consequently, this court found that
Exelon failed to establish a basis for immunity under the exclusive remedy provisions, and the

circuit court erred in granting the motion to dismiss. /d. § 18.

723  With these decisions in mind, we turn to the instant case, which we find factually similar
to Burge except that Bulley LLC has sufficiently proven it had a preexisting legal obligation to
pay for workers’ compensation benefits of Bulley Concrete’s employees, including plaintiff. As
discussed, South Riverside executed an agreement with Bulley LLC to be the construction
manager on a project at the building. As part of that agreement, Bulley LLC was required to obtain
various insurance policies, including workers’ compensation insurance, to cover it, a subcontractor
or “anyone directly or indirectly employed by any of them.” To this end, Bulley LLC obtained
workers’ compensation insurance that designated it and Bulley Concrete, among others, as named
insureds. After plaintiff injured his back while working on the project, he filed a claim for workers®
compensation, which resulted in Bulley LLC paying over $76,000 worth of his medical bills, as
they were obligated to do under the contract with South Riverside and the Arch insurance policy.
These facts were proven though the contract between it and South Riverside, the Arch insurance
policy as well as the list of medical payments from it to plaintiff’s medical providers. “[T]he
immunity afforded by the Act’s exclusive remedy provisions is predicated on the simple
proposition that one who bears the burden of furnishing workers’ compensation benefits for an

injured employee should not also have to answer to that employee for civil damages in court.”

-11 -
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loerger, 232 111. 2d at 203. Despite the fact that Bulley LLC was not the direct employer of plaintiff,
as it bore the burden of furnishing workers’ compensation b;neﬁts for plaintiff, it was entitled to

avail itself to the exclusive remedy provisions of the Act. See id at 204.

124 Altﬁough we agree that the instant case is also similar factually to Laffoon, our supreme
court in that case did not have to consider a preexisting contractual obligation to provide workers’
compensation benefits under the facts of the case because there was no evidence that the general
contractors had preexisting legal obligations to pay for workers’ compensation insurance. And,
indeed, in Laffoon, 65 I11. 2d at 447, our supreme court was concerned about the “factual situation”
presented in the case. The situation from Laffoon is not present here because Bulley LLC had a
preexisting legal obligation to pay for workers’ compensation insurance and any benefits that may
result by virtue of the contract it executed with South Riverside. Consequently, the circuit court
correctly found that the exclusive remedy provisions of the Act barred the lawsuit by plaintiff

against Bulley LLC and properly granted Bulley LLC’s motion to dismiss.
925 [II. CONCLUSION
926  For the foregoing reasons, we affirm the judgment of the circuit court of Cook County.

127 Affirmed.
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In The Appellate Court Of Illinois
First Judicial District

DONOVAN MUNOZ,

Plaintiff-Appellant, ON APPEAL FROM THE

CIRCUIT COURT OF COOK
VS. COUNTY, ILLINOIS

BULLEY & ANDREWS, LLC.,
Defendant-Appellee,

CASE NO.19-L-3878

HONORABLE DANIEL T.
GILLESPIE, JUDGE
PRESIDING

ORDER

This cause coming to be heard on the Motion of Defendant-Appellee,
Bulley & Andrews, LLC, to Publish this Court’'s Supreme Court Rule 23 Order
of December 23, 2020, due notice having been given and the Court being fully
advised in the premises, it is hereby ordered:

The Motion to Publish this Court’'s Supreme Court Rule 23 Order of
December 23, 2020 is

( ) GRANTED/( )DENIED

Justice

Justice

Justice
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In The Appellate Court Of Illinois
First Judicial District
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. ON APPEAL FROM THE
Plaintff-Appellant, CIRCUIT COURT OF COOK

Vs. COUNTY, ILLINOIS
BULLEY & ANDREWS, LLC.,

CASE NO.19-L-3878
Defendant-Appellee,

HONORABLE DANIEL T.
GILLESPIE, JUDGE
PRESIDING

NOTICE OF FILING AND PROOF OF SERVICE

To: See Attached Service List

PLEASE TAKE NOTICE THAT ON January 13, 2021, the undersigned

attorney caused to be electronically filed and served, utilizing the electronic filing service

provider Odyssey, the M otion to Publish Pursuant to Supreme Court Rule 23(f) with

the Clerk of the Appellate Court of Illinois, First District. The undersigned further
certifies that the parties listed on the attached service list were served with a copy of this
notice and the Motion to Publish Pursuant to Supreme Court Rule 23(f) at their respective
email addresses by emailing the same before the hour of 5:00 p.m. on January 13, 2021.
Under Penalties as provided by law pursuant to Section 1-109 of the Code of Civil
Procedure, the undersigned certifies that the statements in this instrument are true and

correct.
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