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SUPPLEMENTAL STATEMENT OF FACTS 

 On August 11, 2014, A&R, as statutory subrogee of Teresa Mroczko, [hereinafter 

Teresa] filed its Complaint in Subrogation in cause 2014 L 8396 against Pepper 

Construction Co., Perez & Associates and others.   [Vol. 1, C4-C16].  The Complaint 

originally was limited to monies A&R had “paid and may become liable to pay in the 

future Workers’ Compensation benefits to Mroczko.”   Accordingly, it sought an amount 

to “cover its losses and damages.”   [Vol. 1, C15].    On June 11, 2015, while A&R’s 

Subrogation lawsuit was pending, Teresa’s prior counsel filed a separate lawsuit against 

Pepper Construction Co., Perez & Associates, and others in cause 15 L 5957.  [Vol. 2, 

C351-365].   In that lawsuit, Teresa sought recovery for her personal injuries seeking 

damages for her pain and anguish, medical care and services needed and for her inability 

to attend to her usual duties and affairs.  [C354].   On December 18, 2015, this lawsuit 

was dismissed as untimely with leave to amend.  [Vol. 3, C702].    

 On April 28, 2016, a First Amended Complaint in 15 L 5957 was filed seeking 

the same recovery but amending its allegations against Pepper Construction Co., but 

naming Perez & Associate and others without any “new allegations.”   [Vol. 3, C704- 

C715].   On August 31, 2016, the circuit court heard arguments on motions to dismiss 

based on the statute of limitations.  [Vol. 9, C2005-C2014].   On September 12, 2016, this 

First Amended Complaint was dismissed with prejudice predicated upon the expiration of 

the two-year statute of limitations.   [Vol. 8, C1993-C1999].   The court’s order ruled 

pursuant to Supreme Court Rule 304(a) that there was no just reason to delay 

enforcement or appeal.   [Vol. 3, C1990]. 
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 On November 10, 2016, with new counsel, Teresa petitioned to intervene in 

A&R’s subrogation action [Vol. 6, C1373-1375] and file an amendment to A&R’s 

subrogation Complaint seeking to expand recovery to include her permanent injuries, 

damages and loss of trade. [Vol. 6, C1376-C1377].    On December 20, 2016, the trial 

court denied Teresa’s Petition to Intervene and amend the Complaint that A&R Janitorial, 

as subrogee had filed in cause 2014 L 8396.  [C2034].   On January 31, 2017, the trial 

court entered an order pursuant to Supreme Court Rule 304(a) finding its December 20, 

2016 Order was final and appealable.  [C2041]. 

 On February 14, 2017, Mroczko filed her Notice of Appeal from the orders of 

December 20, 2016 and January 31, 2007.  [C2057].   On March 13, 2017, Mroczko filed 

an amendment to the Notice of Appeal reflecting her status as Intervenor Appellant in 

place of her previous designation as Plaintiff Appellant.  [C2062-2063]. 

 While Teresa was proceeding with her appeal, A&R Janitorial’s subrogation 

action continued against Pepper Construction Co. and Perez & Associates.  On March 3, 

2017, A&R Janitorial filed its First Amended Complaint expanding the relief it sought to 

include present and future pain and anguish, damages for attending to her usual duties 

and affairs as well as her lost wages and the medical expenses incurred and value of that 

time.  [Supp. R. Vol. 1, Part 1, C27-33; A1-A7].  Pepper Construction Co. sought 

dismissal of paragraphs 5, 17 and the ad damnum of the Amended Complaint that 

contained elements of damages in excess of A&R Janitorial’s subrogation lien rights. 

[Supp. R. Vol. 1, Part 1, C35-44].   Pepper Construction Co.’s 2-619 Motion, relying 

upon the decision in Sankey Bros. Inc. v.  Guilliams 167 Ill. App.3d 393 (1987) asserted 

principally that the claims for those damages were barred by the doctrine of res judicata 
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as a result of the dismissal of Teresa’s lawsuit in cause 15 L 5957.   Perez & Associates 

joined in that Motion.  [Supp. R. Vol 1, Part 1, C46-47].   

 A&R filed its Response arguing that that res judicata did not apply and the 

Sankey Bros. Inc. decision was inapplicable since Teresa’s claim was brought for 

construction negligence and A&R’s claim was for general negligence.  As A&R’s 

Subrogation Complaint had been filed timely, under the express language of Section 5(b), 

A&R claimed it was entitled to pursue the full measure of damages that Mroczko would 

be entitled to pursue had she brought general negligence claims against Pepper and Perez, 

including amounts in excess of A&R 's workers' compensation liability, attorney fees, 

and costs.   It further observed that Sankey Bros. Inc. ruled that the employee could not 

intervene but allowed the employer to pursue all of its remedies including amounts that 

might be in excess of the employer’s lien.  [Supp. R. Vol.1, Part 2, C71-80].   Pepper 

Construction Co. filed its Reply.  [Supp. R. Vol. 1, Part 2, C82-86].   

 On July 26, 2017, the circuit court issued its memorandum order and opinion 

holding that “A&R is able to seek full recovery for all of Mroczko’s potential claims 

against Defendants.”  [Supp. R. Vol. 1, Part 2, C88-99; A8].   In explaining the 

damages available to A&R’s Subrogation Complaint, the circuit court found that the 

statute allowed for A&R to recover more than its subrogation rights: 

. . . A&R could potentially recover more than the amount of its lien, which 
it then would have to turn over to Mroczko.  This is exactly what the plain 
language of Section 5(b) provides for in the cited portion above.  If A&R 
could only pursue its lien, there could never be a possibility that it would 
recover in excess of that amount.  Thus, in order to prevent this language 
from being rendered meaningless, A&R must be allowed to claim in 
excess of its lien.  [Supp. R. Vol. 1, Part 2, C 96]. 
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 In finding that Sankey Bros. Inc. inapplicable, the circuit court concluded that 

Teresa’s claims were dismissed as untimely but that decision could not be applied 

retroactively to A&R's claims that had been filed timely. Furthermore, it 

observed that in Sankey Bros., the court only barred the employee from 

intervening in the employer’s lawsuit but nevertheless allowed the employer to 

proceed with its claim, which was timely filed under Section 5(b) of the Workers' 

Compensation Act, without the intervention of the employee. Sankey Bros.Inc., 

167 Ill. App. 3d at 398. [Supp. R. Vol. 1, Part 2, C93-94]. 

 Upon learning that the very attorneys who were defending Teresa’s workers 

compensation claim before the Industrial Commission were now being allowed to pursue 

her remedy for personal injuries including non-economic losses, Teresa sought to 

disqualify those attorneys and allow her the choice of her own counsel.   [Supp. R. Vol. 1, 

Part 3, C101-103].   As articulated at the hearing to disqualify, Teresa’s attorney sought 

to illustrate the problem noting that before the Industrial Commission, A&R’s attorneys 

were presenting medical testimony to limit her recovery but in the Subrogation lawsuit, 

the same attorneys would be presenting evidence to support her injuries as extensive.     

A&R’s attorney acknowledged that in pursuing the subrogation lien, they owed no duty 

to Teresa: 

  Mr. Keane:   Your Honor, I want to make it clear since this is a motion  
  directed to me. I don’t represent Teresa Mroczko.   Their motion says that 
  I do.  That’s not correct.  I’ve never represented her.  I don’t represent her.  
  I represent A&R.  [Supp R. Vol. 2, C 125]. 
 

The court agreed that this was an “anomaly in the law” but noted that section 5(b) allows 

for the employee to recover in excess of the employer’s rights.  [Supp R.  124].    On 
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August 4, 2017, the circuit court rejected Teresa’s Motion to Disqualify.  [Supp. R. Vol. 

1, Part 3, C 105].      

 Teresa’s concern that A&R Janitorial’s attorneys had a conflict was simply that 

although A&R Janitorial had been given the right to obtain recovery for her non-

economic damages, it was not in A&R’s interest to forcefully do so.  Rather A&R, 

having a subrogation right to monies already paid and those in the future that it would 

have to pay, its only interest was to use Teresa’s right to non-economic damages solely to 

leverage a larger payment from Pepper Construction Co. and Perez & Associates.    This 

concern proved to be prophetic.    

 On November 21, 2017, A&R Janitorial entered into a Settlement Agreement and 

Release with Defendants Pepper Construction Co.  and Perez & Associates who 

collectively agreed to pay A&R $850,000.00.   The Agreement acknowledged that as of 

the date of the agreement, A&R Janitorial had paid worker’s compensation benefits to 

Teresa $342,000.00 and the parties to the Agreement anticipated that future workers’ 

compensation benefits would likely exceed $850,000.00.  The Agreement further 

provided that in the event that Teresa’s Appeal results in the reversal of the trial court's 

denial of Teresa’s petition to intervene, and the negligence claim was reinstated, A&R 

agreed that it shall not possess any lien rights on Teresa's eventual recovery in her 

negligence claim against Pepper and/or Perez.  That is, A&R agreed that in that event, it 

waives all lien rights that it otherwise might have in connection with the workers 

compensation benefits paid to Teresa.  [Supp. R. Vol 1, Part 3, C110-116; A20].  

 On appeal, Teresa requested the Appellate Court to take judicial notice of the 

proceedings that had taken place in A&R Janitorial’s subrogation action at the time that 
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Teresa was presenting her arguments on appeal.  Pepper Construction Co. objected.  The 

Appellate Court noted that there was no disagreement of the accuracy of the exhibits and 

concluded that there was no sound reason to deny judicial notice of documents that 

contained readily verifiable facts.  The Appellate Court reviewed the record in 14 L 8396 

on matters material to the issue now before this Supreme Court.   [Supp. R. Vol. 1, Part 1, 

C6-C25 at C 13; A27-46]. 

 The Appellate Court then considered whether the doctrine of res judicata barred 

A&R Janitorial from seeking recovery for Teresa’s pain and suffering.  Concluding that 

A&R had timely filed its lawsuit seeking damages for the employee's damages for pain 

and suffering, it had an interest in this lawsuit as permitted by 820 ILCS 305/S(b) (West 

2016).  Any monies in excess of the amount of compensation paid or to be paid under 

that Act was to be paid to the injured employee. The Appellate Court reasoned that since 

A&R was not a party to that action, res judicata cannot bar its claim here.  [Supp. R. 

Vol. 1, Part 1, C18]  In so finding, the Court distinguished Sankey Bros. Inc., where the 

employer only sought recovery of its subrogation rights while the employer in the 

present matter sought recovery for pain and suffering.   Thus, Teresa had an interest in 

the matter as pled.  [Supp. R. Vol. 1, Part 1, C15-16] 

 Turning to the question of whether Teresa should have been allowed to intervene, 

the Appellate Court observed that there was no statutory enactment controlling the issue 

and accordingly the focus was on the Code of Civil Procedure where it noted:  

 ·'Upon timely application anyone shall be permitted as of right to intervene 
 in an action: *** when the representation of the applicant's interest by existing  

parties is or may be inadequate and the applicant will or may be bound by an 
order or judgment in the action." 735 ILCS 5/2-408(a) (West 2016).  [Supp. R. 
Vol. 1, Part 1, C18] 
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One seeking to intervene:  

"shall present a petition setting forth the grounds for intervention, accompanied 
by the initial pleading or motion which he or she proposes to file. In cases in 
which the allowance of intervention is discretionary, the court shall consider 
whether the intervention will unduly delay or prejudice the adjudication of the 
rights of the original parties." 735 ILCS 5/2-408(d) (West 2016).   [Supp. R. 
Vol. 1, Part 1, C19]. 

 
 
 The Appellate Court then considered whether A&R Janitorial could adequately 

represent the interests of Teresa.    As the circuit court had not addressed the statutory 

rights for intervening when it denied the petition, the matter was remanded for 

consideration of that issue. 

 

I. THE APPELLATE COURT CORRECTLY FOUND THE DOCTRINE OF 
RES JUDICATA DID NOT BAR TERESA MROCZKO’S RIGHT TO 
RECOVER FOR HER NON-ECONOMIC DAMAGES  

 

 The barring of a lawsuit predicated upon the equitable grounds of res judicata 

requires (1) a final judgment on the merits rendered by a court of competent jurisdiction; 

(2) an identity of cause of action; and (3) an identity of parties or their privies.  Rein v. 

David A. Noyes & Co., 172 Ill. 2d 325, 334-35 (1996).    

 A&R Janitorial’s rights are found in the statutory enactment of the Workers’ 

Compensation Act, 820 ILCS 305/5(b).   In the absence of an injured employee seeking 

compensation from a third person, this statute allows the employer to institute a lawsuit 

for recovery of its subrogation interests and “out of any amount recovered the employer 

shall pay over to the injured employee . . . all sums collected from such person  . . . in 

excess of the amount of such compensation paid or to be paid” by the employer to the 
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employee.   Plainly, the statute anticipates that the employer may elect to seek monies in 

excess of its lien rights. 

 Here, A&R chose to pursue the monies in excess of its lien.   Pepper Construction 

Co. and Perez & Associates sought unsuccessfully to bar such a recovery. No appeal 

was taken from the trial court’s denial of those Defendants motions to strike the relief 

sought in excess of A&R’s lien rights.  Instead, Pepper and Perez chose to settle with 

A&R.   Now, having failed to appeal A&R’s claim that sought damages for Teresa’s 

pain and suffering and her inability to attend to her normal duties and activities (e.g. loss 

of enjoyment of life), Pepper and Perez now wish to relitigate the matter decided by the 

circuit court.  But it is too late. The matter has been decided.   The circuit court’s 

decision has become a final judgment on the merits between the identical parties on the 

identical cause of action.   Res judicata absolutely bars Pepper and Perez from 

contesting the matter in this Court.    

 In attempting to turn the tables on Teresa to bar pursuit of monies in excess of 

A&R’s lien, Pepper and Perez argue that A&R is in privity with Teresa.   Yet, A&R has 

been at odds with Teresa contesting her petition to intervene, contesting her right to file 

an Amended Complaint and defending against her claims at the Industrial Commission.    

 The term “privity” is not a precise one.  (Diversified Financial Systems, Inc. v. 

Boyd, 286 Ill.App.3d 911, 916, (1997)).  Identity of interest, not nominal identity, is the 

determining factor. Where a party cannot adequately represent the interests of another, 

privity does not exist.  People ex rel. Burris v. Progressive Land Developers, Inc., 151 

Ill.2d 285, 296 (1992).      
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 Moreover, A&R was a necessary party to Pepper and Perez’s Motion to Dismiss 

Teresa’s lawsuit.  If Pepper and Perez wanted to bar A&R from pursuing monies in 

excess of the subrogation lien, it had the remedy of impleading the employer on its 

motion to dismiss.  It chose not to do so knowing that A&R’s lawsuit had been filed 

timely and the statutory authority existed for seeking such relief as was requested in 

A&R’s Amended Complaint.   Pepper and Perez’s failure to join A&R in the relief they 

sought in the 2015 L 5957 makes the court’s dismissal void or a nullity as to A&R’s 

right to pursue damages in excess of the subrogation lien.  See,  Schnuck Markets, Inc. v. 

Soffer, 213 Ill.App.3d 957, 982 (1991)).       

 Pepper and Perez’s claim of privity relies exclusively on one decision, Sankey 

Bros. Inc. v. Guilliams, 152 Ill. App.3d 393 (1987).   But as the Appellate Court noted 

when examining that decision, Sankey Bros. never sought to pursue monies in excess of 

its lien.  Sankey Bros., unlike the present matter, never secured an order allowing 

recovery for monies in excess of the lien.    As such, Osborne, the injured employee, was 

attempting to resurrect his own personal injury claim rather than join an existing claim.      

  Res judicata, at its core, is a doctrine of equity, not law.  (Kasney v. Coonen and 

Roth, Ltd.  395 Ill. App.3d 870, 874 (2009)).  Accordingly, res judicata should only be 

applied as fairness and justice require and should not be technically applied if to do so 

would create inequitable and unjust results.  (City of Chicago v. Midland Smelting 

Co., 385 Ill.App.3d 945, 963 (2008);  Best Coin–Op, Inc. v. Paul F. Ilg Supply Co., 189 

Ill.App.3d 638, 650 (1989)).   The burden of showing that res judicata applies is on the 

party who invokes the doctrine.  (Hernandez v. Pritikin, 2012 IL 113054, ¶ 41).    Res 
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judicata is intended to be used as a shield and not as a club taking into consideration the 

practicalities rather than symmetry.   Butler v. Stover Brothers 546 F.2d 544, 551, 554 

(1977). 

 A&R whose Amended Complaint pursued recovery for Teresa’s non-economic 

damages of pain and suffering and her inability to attend to normal duties and affairs 

does not raise any argument that those damages should be barred by the doctrine of res 

judicata.   To the contrary, it argues that “A&R may prosecute its subrogation action and 

seek to recover all damages that would have been available to Mroczko had she timely 

filed a complaint. . . “.  [A&R Brief at p. 1].   Teresa agrees that A&R had this right but 

for reasons set forth infra the attorneys pursuing this claim were hopelessly conflicted.    

 Pepper argues that the Appellate Court was wrong when it distinguished Sankey 

Bros. since A&R was not barred from pursuing its claim.  This assertion is false.   When 

the Appellate Court examined the matters of record, it noted that A&R had been given 

permission to amend its Complaint to seek personal injuries.  But, if the doctrine of res 

judicata is implemented as Pepper desires, then A&R would be barred from seeking 

monies in excess of its subrogation lien.  And, such a result would vacate or circumvent 

an order of the circuit court despite the fact that the order allowing A&R to secure 

monies in excess of its subrogation lien was final.    

 Pepper makes note of the fact that the amended complaint occurred after Teresa’s 

petition to intervene was decided.  True, but the Appellate Court had the authority to 

examine the entire record before invoking the equitable doctrine of res judicata.  While 

this matter was originally appealed on the petition to intervene, the case continued 
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affecting Teresa’s rights both positively (allowing the Amended Complaint) and 

negatively (settling the lawsuit and ignoring her rights to recover for personal injuries).     

Pepper opines that that the Appellate Court should not examine the entire record.    The 

timeline here shows what was happening in the 2014 lawsuit. On September 12, 2016, 

the circuit court dismissed Teresa’s lawsuit in 15 L 5957.  [Vol VIII, C1990].    On 

November 10, 2016, with new counsel retained, Teresa petitioned to intervene and file an 

Amended Complaint in the existing subrogation lawsuit. [Vol. VI, C1373-1377].  On 

January 31, 2017, Pepper sought to start the time to appeal by seeking a specific finding 

from the court pursuant to Supreme Court Rule 304(a) that set the time for Teresa to 

appeal the denial of her petition to intervene.  [Vol. 9, C2035-2039].  On that same date, 

the court granted Pepper’s request. [Vol. 9, C2040].    

 Approximately one month after Teresa’s attempt to file an Amended Complaint in 

2014 L 8396 seeking to add a claim for her personal injuries was denied, A&R seized 

upon that same claim.    Teresa’s appeal was required to be filed by March 2, 2017.   On 

March 3, 2017, A&R Janitorial filed its First Amended Complaint expanding the relief it 

sought to include present and future pain and anguish, damages for attending to her usual 

duties and affairs as well as her lost wages and the medical expenses incurred and value of 

that time.  [Supp. R. Vol. 1, Part 1, C27-33].  Pepper Construction Co. sought dismissal of 

paragraphs 5, 17 and the ad damnum of the Amended Complaint that contained elements 

of damages in excess of A&R Janitorial’s subrogation lien rights. [Supp. R. Vol. 1, Part 1, 

C35-44].   Pepper Construction Co.’s 2-619 Motion, relying upon the decision in Sankey 

Bros. Inc. v.  Guilliams 167 Ill. App.3d 393 (1987) asserted principally that the claims for 

those damages were barred by the doctrine of res judicata as a result of the dismissal of 
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Teresa’s lawsuit in cause 15 L 5957.   Perez & Associates joined in that Motion.  [Supp. 

R. Vol 1, Part 1, C46-47].   

 On July 26, 2017, the circuit court issued its memorandum order and opinion 

holding that “A&R is able to seek full recovery for all of Mroczko’s potential claims 

against Defendants.”  [Supp. R. Vol. 1, Part 2, C88-99].   On August 4, 2017, the 

circuit court rejected Teresa’s Motion to Disqualify.  [Supp. R. Vol. 1, Part 3, C 105].     

On November 22, 2017, A&R Janitorial filed its Settlement Agreement and Release with 

Defendants Pepper Construction Co.  and Perez & Associates who collectively agreed to 

pay A&R $850,000.00.   [Supp. R. Vol 1, Part 3, C110-116]. 

 It would be illogical and inequitable for matters completely relevant to the issues 

before this Court to not consider the proceedings that developed immediately after the 

appeal was required to be filed.    The Appellate Court recognized this.   Pepper’s 

concern that the Court is being asked to be an advocate rather than an arbiter is hysteria 

and hyperbola.   The record is fully before this Court for determination and the roles of 

the parties, the attorneys and the Court are well known.     

 
II. Teresa Mroczko Should Be Allowed to Intervene Here As A&R  
 Had No Interest In Protecting Her Right to Non-economic Damages That  
 Provisionally Resulted in The Settlement With Pepper Construction Co.  
 And Perez & Associates.    
 
  The Appellate Court examined the right of an employee to intervene in the 

employer’s lawsuit that had been filed pursuant to 820 ILCS 305/S(b) (West 2016).   

Concluding there was no statutory right to intervene, the Court concluded that given the 

legislature’s failure to provide a procedure, it was necessary to fall back upon the Code of 
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Civil Procedure’s authority citing Madison Two Associates, 227 Ill. 2d at 494-95.   Section 

2-408 establishes the requirements for intervention by right and permissive intervention     

That section allows upon timely application the right to intervene where the proposed 

intervenor’s interest is or may not be adequate and a resulting settlement will bind the 

proposed intervenor.   735 ILCS 5/2-408(a).    In the discretion of the court, intervention 

may be allowed where the intervenor’s claim has common questions of law or fact in the 

matter sought to be intervened.  735 ILCS 5/2-408(b). 

 The present matter involves common questions of law and fact.  Too, 

disallowing Teresa to intervene would be detrimental to her for A&R has no interest 

in protecting her recovery for non-economic damages.   In fact, A&R claims Teresa 

has no interest which is ably demonstrated by the fact that the matter was settled 

without any of the proceeds being provided to her.   A&R’s claim that Teresa has no 

interest in the subrogation complaint is an argument that is both inconsistent with its 

stated position and contrary to the decision of the circuit court.  In filing its Amended 

Complaint, A&R sought to recover monies in excess of its lien.   The matter was fully 

briefed and argued before the circuit court.  A&R advanced its position that the statute 

allowed it to make this claim.   It should not be allowed to change its position to fit 

the exigencies of its newest position.   Under the doctrine of “mend the hold,” A&R’s 

position now detrimental to Teresa should not be allowed where it is inconsistent with 

its previous position.  As examined in Larson v. Johnson, 1 Ill. App. 2d 36 (1953): 

‘Where a party gives a reason for his conduct and decision touching anything 
involved in a controversy, he cannot, after litigation has begun, change his 
ground, and put his conduct upon another and a different consideration. 
[citations omitted].  
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 Further, the circuit court agreed and entered an order over Pepper and Perez’s 

objection.  Neither A&R, Pepper or Perez took any action to remove that claim before 

the circuit court entered its order dismissing the case on the basis of a provisional 

settlement.  None of the parties appealed the order of the circuit court.  Accordingly, 

the matter is settled that Teresa had an interest in the lawsuit.  

 Pepper argues that the failure to cite the section of the Code of Civil Procedure has 

been detrimental to their rights.   But, that is a fallacious position for the Appellate Court 

remanded the matter for consideration whether intervention should be allowed.  Pepper 

and A&J can offer objections to the circuit court on remand.    

 Moreover, Pepper’s claim that they had no opportunity to challenge the basis for 

intervention is false.  The circuit court was provided with briefs of the parties.  [Vol. 6, 

C1397-1406; Vol. 9, C2017-2024; C2027-2032].   The transcript of the proceedings 

demonstrate that the circuit court understood the argument for intervention and heard the 

objections to the intervention before ruling upon it.  [Vol. 9, C2005-2014].   This has been 

shown to satisfy that the matter may be considered on appeal.  See, In Re Marriage of 

Noble 192 Ill.App.3d 501 (1989). 

 Pepper and A&J claim waiver.  But this is putting procedure before substance. (In 

re Custody of Sexton, 84 Ill.2d 312 (1981)).  And, waiver may apply to a litigant but does 

not bar this Court from reaching the merits.  The rule of waiver is a limitation on the 

parties and not on the courts.  Appellate courts have disregarded the waiver rule in order to 

achieve a just result (Gardner v. Mullins 234 Ill.2d 503 (2009)); Occidental Chemical Co. 

v. Agri Profit Systems, Inc. 37 Ill.App.3d 599 (1976)).   The issue now before this Court is 

important and deserves consideration on the merits for the maintenance of a sound and 
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uniform body of precedent. See, Kaminski v. Ill. Liquor Control Commission, 20 

Ill.App.3d 416 (1974).   

 
III. A&R’s Attorneys Who Were Defending Teresa Mroczko’s Worker’s 
 Compensation Claim Should Have Been Disqualified Once Those Attorneys  
 Were Allowed To Claim Relief On  Her Behalf In The Subrogation Lawsuit  

 

 Illinois Supreme Court Rule of Professional Conduct 1.7 prohibits an attorney 

from engaging in an attorney-client relationship when a potential conflict of interest exists.  

“A lawyer shall not represent a client if the representation of that client may be materially 

limited by the lawyer's responsibilities to . . .  a third person, or by the lawyer's own 

interests.” 134 Ill.2d R. 1.7(a)(2).    When the interests of one person is diametrically 

opposite another, a conflict of interest exists.   See, Murphy v. Urso, 88 Ill.2d 444 (1981). 

 In the context of the proceedings, the law firm of Rusin & Maciorowski by 

Douglas B. Kean and Gregory G. Vacala presented a Motion to amend A&R’s Complaint 

to seek recovery for Teresa’s personal injuries.  Although Pepper Construction Co. and 

Perez & Associates opposed this amendment, the circuit court allowed it.   As no appeal 

was taken from that decision, it became final and bound the parties to the court’s order 

that allowed such recovery under the doctrine of res judicata.  Thereafter, Pepper and 

Perez entered into a settlement agreement without Teresa’s involvement, consent or 

participation in the recovery.   The settlement proceeds have been entirely deposited in 

A&R’s insurer’s account.  There was no hearing on whether any portion of the proceeds 

should be placed into an escrow account or IOLTA.  Of course, the same attorneys who 

were defending Teresa’s workers compensation claim were supposedly pursuing her claim 

for personal injuries.   One would be hard pressed to explain how the attorneys disputing 
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the nature and extent of her injuries in the worker’s compensation claim were not 

diametrically opposed to the right to recover for her personal injuries in the 2014 lawsuit.   

The settlement of the 2014 L 8396 lawsuit perfects the argument that A&R’s attorneys 

interests were diametrically opposite to Teresa’s interest.   

 A&R argues that it should be allowed to maintain control over its section 5(b) 

subrogation action maintaining that it has the motivation to maximize recovery.  A&R’s 

argument to control the litigation because of this claimed motivation is contradicted by its 

own actions.   The settlement disproves that assertion since it was calculated according to 

its own terms to be the amount paid to date and the anticipated amount that would be 

owed in the future for worker’s compensation benefits.   All that was maximized by the 

settlement was A&R’s interest.  There was no attempt to maximize recovery for the 

damages that the circuit court had allowed A&R’s attorneys to secure.  

 Generally, where lawsuits are commenced against a third person, employees and 

employers have identical interests in maximizing the recovery an employee receives 

because the employer receives compensation first from the monetary award the employee 

receives from a third party.  (Pedersen v. Mi-Jack Products, Inc. 389 Ill. App.3d 33 

(2009)).    Thus, employers are not allowed to intervene and participate but are rather 

given a lien on the recovery.  (Sjoberg v. Joseph T. Ryerson & Son  8 Ill.App.2d 414 

(1956); Arnold Lies Co. v. Legler 26 Ill.App.2d 365 (1960)).   (J.L. Simmons v. Firestone 

Tire & Rubber Co. 108 Ill.2d 106 ).  The rationale is the same even though it was the 

employer here that first commenced the lawsuit. Teresa has the absolute incentive to 

maximize recovery and secure in excess of the subrogation interest.  

 Once A&R secured the right to obtain recovery for Teresa’s personal injuries, the 
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suggestion that their chosen attorneys should be allowed to pursue the available remedies 

is called into doubt.  As the Appellate Court noted, their attorney’s admission that they do 

not represent Teresa casts doubt that they would be effective advocates.  A&R’s attorneys 

were propelled by their own interest to maintain control over the lawsuit.    

 In any event, the Appellate Court properly remanded this matter to the circuit court 

for determination whether A&R’s attorneys should be the advocates and whether Teresa 

should be allowed to intervene.  This was the proper decision. 
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     CONCLUSION  

 The Appellate Court properly remanded this matter to the circuit court for 

determination whether the factors for intervention have been met and gave the circuit 

court the discretion on limiting Teresa as an intervenor in the litigation.  A&R’s settlement 

with Pepper Construction Co. and Perez & Associates provides that if the circuit court’s 

decision is reversed and Teresa’s negligence claim is reinstated, A&R agrees that the 

settlement payment shall be A&R’s sole recovery for workers compensation benefits and 

A&R waives all lien rights.   Thus, what would remain would be those damages A&R had 

sought in its Amended Complaint for Teresa’s personal injuries.   Thus, based on the 

terms of the settlement agreement, A&R has no reason to have its choice of counsel.     

 Teresa Mroczko therefore requests the matter to be remanded to the circuit court 

for determination of the right to proceed against Pepper Construction Co. and Perez & 

Associates with her choice of counsel.    

 

     Respectfully Submitted 

     /s/ Elliot R. Schiff 
     Elliot R. Schiff 
     Schiff Gorman LLC 
     1 E. Wacker Dr., Suite 1100 
     Chicago, IL 60601 
     (312) 345-7202 
     eschiff@schiff-law.com 
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