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NATURE OF ACTION

Appellee, Ruth Ann Alford (“Plaintiff”), as executor of the Estate of Doris
Shelton, filed a% complaint at law (“Complaint™) against Appellaﬁt, Rodney Shelton
(“Defendant”), alleging that Defendant, the son of Doris and Thomas Shelton,
participated in a breach of fiduciary duty committed by Thomas Shelton, the designated
agent and attorney in fact under Doris Shelton’s property power of attorney (“POA™), by

transferring her interest in real property to Defendant and Defendant’s spouse. Defendant

was a named a “successor agent” in the power of attorney. The action is based sol_ely ona
provision of thé Illinois Power of Attorney Act (“Act™), 755 ILCS 45/2-10.3(b) [see
“Statutes Involved” for full text of the provision].

Defendant moved to dismiss the Complaint under Section 2-615(a) {735 ILCS
5/2-615(a)]. The trial court granted the motion, dismissing the Complaint with prejudice.
Plaintiff appealold the dismissal to the Third District Appellate Court. The appellate court
reversed the judg!nent of the trial court and remanded the case for further proceedings.
Alford v, Sheltofq (In re Estate of Shelton), 2016 IL App (3d) 140163 (2016). °

Defenda;xt file a petition for leave to appeal, which was granted by this Honorable |
Court and consoilidated with the related case (Supreme Court Docket N-o. 121241). .

The judg!ment appealed from is not based upon the verdict of a jury. A question is
- raised on the pleadings, specifically whether the allegations of the Complaint are
sufficient to stat;e a cause of actton upon which relief can be granted. [735 ILCS 5/2-

615(a)].



| ISSUES PRESENTED FOR REVIEW
Whetherg section 2-10.3(b) of the Illinois Power of Attorney Act [755 ILCS 45/2-
10.3(b)] applies: to and imposes its described duties and liabilities upon a “successor
agent”, designatied as such in a property power of attorney, before he becomes the acting

agent under thatil instrument.

STANDARD OF REVIEW

Appellat:e review of an order granting or denying a section 2-615 motion to
|

dismiss is de noivo. Marshall v. Burger King Corp., 222 111.2d 422, 856 NE 2d 1048,
i

1053 (2006). !

’, STATEMENT OF JURISDICTION
This app!eal 1s taken pursuant to grant on November 23, 2016, of a petition for

leave to appeal l;)mught pursuant to Illinois Supreme Court Rule 315.
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STATUTES INVOLVED

(755 ILCS‘45/2-10.3) Sec. 2-10.3. Successor agents.

(a) A principal may designate one or more successor agents to act if an initial or

predecessor age%lt resigns, dies, becomes incapacitated, is not qualified to serve, or

e
declines to serv;;,. A principal may grant authority to another person, designated by name,
by office, or by i’unction, including an initial or successor agent, to designate one or more
successor agents. Unless a power of attorney otherwise provides, a successor agent has
the same aﬁthority as that granted to an initial agent.

(b) An agent is not liable for the actions of another agent, including a predecessor
agent, unle$s the agent participates in or conceals a breach of fiduciary duty committed by
the other agent. An agent who has knowledge of a breach or imminept breach of fiduciary
duty by another agent must notify the principal and, if the principal is incapacitated, take

1 i
whatever ac::tioni? may be reasonably appropriate in the circumstances to safeguard the

principal's tgest ihtcrcst.

(c) Any person who acts in good faith reliance on the representation of a successor
agent regarding the unavailability of a predecessor agent will be fully protected and
released to the same extent as though the reliant had dealt directly with the predecessor
agent. Upon request, the successor agent shall furnish an affidavit or Successor Agent's
Certification and Acceptance of Authority to the reliant, but good faith reliance on a
~ document purpoirting to establish an agency will protect the reliant without the affidavit or

Successor Agen'é's Certification and Acceptance of Authority. A Successor Agent's
|

Certification and Acceptance of Authority shall be in substantially the following form:



SUCCESSOR AGENT'S
CERTIFICATION AND ACCEPTANCE OF AUTHORITY
I certify that the attached is a true copy of a power of attorney naming the

undersigned as agent or successor agent for .......... (insert name of principal).

I certify that to the best of my knowledge the principal had the capacity to execute
the power <i)f attorney, is alive, and has not revoked the power of attorney; that my powers
as agent have not been altered or terminated; and that the power of attorney remains in
full force and effect.

I certify that to the best of my knowledge .......... (insert name of unavailable
agent) is unavailable due to ................ {(specify death, resignation, absence, illness, or
other temporary incapacity).

I accept ;appointment as agent under this power of attorney.

- This certification and acceptance is made under penalty of perjury.*
Dated: ............ e (Agent's Signature)
..................... (Print Agent's Name)
..................... (Agent's Address)
Theifollojwing provisions of the Illinois Power of Attorney Act are submitted

as also relévant:

(755 ILCS 45/2-3)  Section 2-3. Agency.

(a) “Agency” means the written power of attorney or other instrument of agency
governing the relationship between the principal and agent or the relationship, itself, as
appropriate to thie context, and includes agencies dealing with personal or healthcare as
well as property.

(b) “Agent” means the aﬁomey-iﬁ-fact or other person designated to act for the
principal in; the agency.

(c), td) tOmitted here.]

{e) “Principal” means an individual (including, without limitation, an individual



acting as trustee, representative or other fiduciary) who signs a power of attorney or other
instrument of agency granting powers to an agent.

(755 IL;CS 45/2-10.5) Section 2-10.5. Co-agents.

(a) Co-égents may not be named by a principal in a statutory short form power of
attorney for property under Article III or a statutory short form power of attorney of

healthcare under Article IV. In the event that co-agents are named in any other form of
I
power of attoméy, then the provisions of this Section shall govern the use and acceptance

of co-agency designations.
(b) Unless the power of attorney or this Section otherwise provides, the authority

granted to 2 or more co-agents is exercisable only by their majority consent. However, if

prompt action 1s required to accomplish the purposes of the power of attorney of to avoid
irreparable injury to the principal’s interests and an agent is unavailable because of |

absence, illness, or other temporary incapacity, the other agent or agents may act for the
|

principal. If a vacancy occurs in one or more of the designations of agent under a power
[

of attorney, the remaining agent or agents may act for the principal.
(c) An agent is not liable for the actions of another agent, including a co-agent or

predecessor agent, unless the agent participates in or conceals a breach of fiduciary duty

committed by the other agent. An agent who has knowledge of a breach or imminent
breach of fiduciary duty by another agent must notify the principal and, if the principal is

incapacttated, take whatever actions may be reasonably appropriate in the circumstances

to safeguard the principal’s best interest.
i

(d) [Omiited here.] [Source: P.A. 96-1195, eff. 7-1-11; 97-1150, eff. 1-25-13.]



STATEMENT OF FACTS

Plaintiff filed a complaint at law (“Complaint™) against Defendant (R. C2-13)
(A2-13), alleging that Doris E. Shelton (“Doris™) executed a Short Form Property Power
of Attorney (“POA”) designating her husband Thomas F. Shelton (“Thomas™) as her
“primary agent (or attorney in fact)”, and her son, Defendant Rodney Shelton, as “first
successor agent”. (R. C2) (A2). The Complaint further alleges that on December 1,
2011, Thomas, “as agent of Doris”, executed a quitclaim deed cénveying real property to
Defendant and his wife, Regina Shelton. The POA and deeds at issue are attached to the
Complaint as exhibits. (C5-8; AS5-8) (C9-13;‘ A9-13).

g The Complaint alleges that Thomas, as “primary agent” under the POA, violated
his duty to Doris in that he transferred ail of Doris’ interest in ihe subject real property to
Defendant and his spouse without reserving a life estate in Doris, at a time when Doris
was incompetent and in need of income from the property. Plaintiff alleges that
Defendant “participated in such breach of fiduciary duty” by Thomas, “by failing to notify
the principal....of such breach™ by Thomas and by failing “to take action to safeguard” her
best interests. The Complaint premises the alleged liability of Defendant solely upon a
provision of the Illinois Power of Attorney Act, contained in 755 ILCS 45/2-10.3(b).
(C2-4) (A2-4).

In the POA executed by Doris, Thomas was designated as her sole attorney-in-fact
(her “agent”), and was granted standard powers, as well as the‘power to make gifts, to

name or change beneficiaries or joint tenants, and to exercise trust powers. In paragraph

8 of the-'POA, if any named agent should die, become incompetent, resign or refuse to



accept the office of agent, Doris named as successors to such agent, to serve in listed
order, Defendant and then Plaintiff, her daughter. (C5-6) (A5-6).

T};:e quitclaim deed conveying the subject property was executed on December 1,
2011, by T:;hornas individually as to his own property interest, and as to the interest of
Doris by Thomas as her “attorney in fact”. (C9-10) (A-109). In addition, Thomas alone
executed a!quitclaim deed on the same date, conveying to Defendant and his spouse other
real prope&y titled in Thomas alone. (C11-13) (A11-13).

De%endant filed a Motion for Judgment on the Pleadings or, in the Alternative, a
Motion to Dismiss Complaint, pursuant to 735 ILCS 5/2-615(e) and 735 ILCS 5/2-
615(a), with a supporting memorandum. (C20-35). Plaintiff filed a response to the
motions (C37-40), and Defendant filed a reply (C42-46).

In connection with both.motions, Defendant submitted that he was not and could
not be an “agent” as alleged in the Complaint, under either the power of attome}; or the
statute involved {755 ILCS 45/2-10.3(b})]. Defendant also argued that Thomas Shelton
had no legally recognized fiduciary duty to act as alleged in the Complaint, and that the
Complaint Iithereby failed to state a cause of action for breach of fiduciary duty as

recognizediin Illinois. (C20; C21-35).

In Hler response, Plaintiff contended that Rodney, as a named “successor agent” in
the POA, wias a ﬁduciary as a matter of law and thus had a ﬁduéi;a‘ry duty to Doris on the
date of execution of the deeds, (C39; C37-40). |

. Plaintiff contended in oral argument before the trial court that Defendant “had a

duty as the secofldary agent”, on the basis that section 2-10.3(b) of the Illinois Power of

7



Attorney Act created such a duty. Plaintiff argued that Rodney “watched his father . . .
breach his fiduciary duty [to Doris]”, accepted delivery of the deed, and therefore could
be liable for wrongful conduct. (RP R14-15). Plaintiff argued that section 2-10.3(b) and
the decision of In re Elias [408 Ill. App.3d 301, 946 N.E.2d 1015 (1* Dist. 2011)] stand
for the propositions that a “‘secondary agent” could be liable if he “sees the primary agent
violate his duty to the principal”, and that there is a duty on the part of the “secondary
agent” to take action to protect the principal. -(RP R16). |
The trial court found as a matter of law that Rodney never became an agent, and -

therefore no fiduciary duty ever developéd; and that Thomas Shelton was the agent with
all discretion that Dorié Shelton chose to give him. (RP R28-29). The trial courf granted -
Rodney’s section 2-615 motion, dismissing the Complaint with prejudice. (C56) ‘(Al 7).
Plaintiff initiated her appeal in this cause in the Third' Judicial District Appellate Court
(“Third District” or “appellate court”), in addition to her appeal from the dismi#sal of her
citation petition in the consolidated action in Estate of Thomas F. Shelton (Ruth Ann
Alford, Petitioner v. Rodney Shelton, Respondent) [Illinois Slupreme'Court No. 121241,
Third District A;ppeal No. 3-14-0163]. (C57) (Al).

In its opinion relating to this action [Alford v. Shelton, 2016 IL Ai)p (3d-) 140163
. (2016)] (Appencliix, A18-39), the Third District held that section 2-10.3(b) of the Act [755
ILCS 45/2-10.3(%b)], upon which the Complaint is solely based:

(a) “prO\I(ides that successor agents may be liable for breaches of fiduciary duty

committed by their predecessor agents™ if they participate in or conceal such

breaches, “regardless of whether they have independent fiduciary obligations to
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the principal” (dlford v. Shelton, §32);

(b) does not state that successor agents may be liable for breaches by their

predecessor agents only if they themselves Eecome acting agents (9132);

(c) imposes “certain affirmative obligations upon successor agents”, i.e., that a

“successor agent” who has knowledge of a breach or imminent breach by “another

agent” must notify the principal and, if the principal is incapacitated, take actions

reasonably appropriate to safeguard the principal’s best interest (433); and

(d) “suggests that successor agents who fail to discharge these obligations are

liable for any breach of fiduciary duty by a predecessor agent”, but only if the

successor agent “has knowledge of the breach or imminent breach by another
agent”(]33).

The Third District held that section 2-10.3(b) “could support an action” against a
successor agent if he participated in or concealed a breach of duty by a predecessor agent
under those circumstances, and that the Complaint alleged facts sufficient to state such a
cause of action. Alford, §[34. The court rejected Defendant’s argument that section 2-
10.3(b) does not apply to successor agents as such, but only to those acting as an “agent”
as specifically defired in the Act in Section 2-3 (755 ILCS 45/2-3). 435. The court relied
upon the fact that section 2-10.3 of the Act is entitled “Successor agents”, and that its
other two subsections both clearly apply to successor agents [755 ILCS 45/2-10 (a) and
(¢)]. 9136. The court stated that Defendant’s argument meant that Section 2-10.3(b)
“could only apply in a situation where there are co-agents (i.e. two simultaneously acting

-attorneys-in-fact) under the POA”, and found more important the fact that a separate



section in the Act is entitled “Co-agents” (755 ILCS 45/2-10.5), which would be rendered
superﬂuou:s if section 2-10.3(b) applied to co-agents. §37.

Jusfice Carter dissented, having concurred with the decision rendered in the
consolidated case (f/46), on the bases that the majority’s decisions in the consolidated
appeals were inconsistent with in reaching opposite conclusions on the same issue, i.e,
whether a successor agent under a POA has a fiduciary duty to the principal before he
becomes the acting agent; and that the majority’s decision was based on a strained
reading of section 2-10.3(b) and its specific use of the term “agent”, a term defined in 755
ILCS 45/2-3(b). 47.

In the case consolidated on appeal (Estate of Thomas Shelton, Docket No.
121241), Plainti:lff filed an estate citation petition against Defendant secking the return of
Thomas’s land, ialleging that the conveyance was presumptively fraudulent because it
occurred while ]é'_)efendant was named as “successor agent” under Thomas’s Illinois Short
Form Property Ii’OA, and while Doris, Thomas’s primary agent under his POA, was
incompetent. Ab"ord, €19-20. Defendant filed a motion to dismiss the amended citation
petition under Séaction 2-619(a)(9) [735 ILCS 5/2-619(a)(9)], which was granted by the
trial court. q19. jOn appeal, the Third District affirmed that ruling, holding that a
successor agent Iunder a POA does not have a'ﬁduciary duty to the principal before he

_becomes the acti_ng agent (the attorney-in-fact) merely by virtue of being named a
successor agent in the POA. 423,

Each party filed petitions for leave to appeal, which were granted by this

Honorable Court on November 23, 2016; and both actions were consolidated.

10



ARGUMENT

Section 2-10.3(b) of the Illinois Power of Attorney Act (“Act”) does not ap‘ply‘
to a “successor agent” named in a property power of attorney before he becomes an
acting agent under that agency instrument. The trial court properly dismissed the
Complaint, and the Third District Appellate Court erred in reversing the dismissal.

A. Accepting all well-pleaded allegations of the Complaint as true, under

any reasonable interpretation of the agency instrument (POA) and section 2-

10.3(b), the statutory provision upon which the claim is founded, the trial

court properly dismissed the Complaint with prejudice pursuant to section 2-

615(a) of the Code of Civil Procedure.

1. Defendant was a named “successor agent” but not an “agent”, either

under the agency instrument (POA) or under section 2-10.3(b) of the Act,

and therefore had no duty to the principal under the involved statutory
provision.

A motion to dismiss brought pursuant to section 2-615 of the Code attacks the
legal sufﬁciency of the complaint and alleges defects apparent on the face of the
complaint. In Iilinois, a pleading must be legally and factually sufficient. It must assert a
legally recognized cause of action, and it must plead facts, not conclusions, which bring
the particular case within that cause of action. Chandler v. filinois Central Railroad Co.,
207 I11.2d 331, 348, 798 N.E.2d 724 (2003). A reviewing court accepts as true all well-
pleaded facts and inferences that may be drawn from those facts, and construes the
allegations in the light most favorable to the plaintiff. A cause of action should not be
dismissed unless it is clearly apparent that no set of facts can be proved that would entitle
the plaintiff to recovery. Marshall v. Burger King Corp., 222 111.2d 422, 856 N.E.2d
1048, 1053 (2006). The existence of a duty is a question of law for the court to decide.
Wojdyla v. City of Park Ridgé, 148 111. 2d 417, 421, 592 N.E.2d 1098 (1992).

An agency relationship is predicated upon the authority the agent derives from the
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i
principal and th?e execution of that authority. The Illinois Power of Attorney Act defines
both principal and agent [now sections 2-3(e) and 2-3(a) respectively]. Accordingly,
before an agency is created, both a principal and agent must exist. Estate of Davis, 260
Il App.3d 525, 632 N.E.2d 64, 65 (1% Dist. 1994).

The Coxhplaint is directly premised on section 2-10.3 of the Act, a part of the
extensive statutory framework governing powers of attorney in Illinois (755 ILCS 45/1-1
et seq.). The‘ A?t contains other relevant provisions, including the definition of “agent”
operative for p@oses of the Act and a statutory property POA. The Third District
construed scctio;n 2-10.3(b) to includ;a a “successor agent” as an “agent” under its specific
provisions regarding liability of an agent for the wrongful actions of another agent which
harm the principal.

Statutory construction, the primary rule of which is to ascertain and give effect to
the intent of the legislature, is a question of taw. People v. Davis, 199 111.2d 130, 135,
766 N.E.2d 641 (2002). Courts determine this intent by reading the statute as a whole
and consideﬁngéall relevant paﬂé. Sylvester v. Industrial Commission, 197 11.2d 225,
756 N.E.2d 8221 827 (2001).

In deterréﬁnjng legislative intent in statutory construction, courts examine the
language of the statute, which is the most reliable indicator of the legislatt;re’s objectives
in enacting the law. Where the language is clear and unambiguous, courts must apply the
statute without resort to further aids of construction. One of the fundamental principles

of statutory construction is to view all provisions of an enactment as a whole. Words and

phrases should not be construed in isolation, but must be interpreted in light of other
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relevant provisions of the statute. Michigan Avenue National Bank v. County of Cook,
191 111.2d 493, 732 N.E.2d 528, 535 (2000). Statutory definitions control in the
construction of the terms of an act, and common law definitions yield to statutory
definitions. People v. Perry, 224 111.2d 312, 864 N.E.2d 196, 206 (2007); Metropolitan
Alliance of Police v. lllinois Labor Relations Board, 2013 IL App (3d) 120308, 1 N.E.3d
593, 597 (2013).

Thus section 2-10.3, and particularly section 2-10.3(b), must be viewed and
interpreted in light of the Illinois Power of Attorney Act as a whole. Its construction is
dependent upon and must be read in conjunction with other provisions of the Act that
define key terms. Those statutory definitions control in the construction of section 2-
10.3(b).

Section 2-10.3(a) describes and defines a “successor agent™: a person “designated
[in the agency] . . . to act if an initial or predecessor agent resigns, dies, becomes
incapacitated, is not willing to serve, or declines to serve.” 745 ILCS 45/2-10.3(a).
Section 2-10.3(b) imposes statutory liabilify upon an “agent . . . for the actions of another
agent, including a predecessor agent . . .” The liability is restricted under the provision to
participation in or concealment by “the agent” of a breach of fiduciary duty committed by
“the other agent”. 755 ILCS 45/2-10.3(b).

Section 2-3(b) defines an “agent” as “the attorney-in-fact or other person
designated to act for the principal in the agency”; the “agency” is the written power of
attorney. 755 ILCS 45/2-3(a) and (b). Under the Act, the principal can specify the

selected agent, when the agency will begin and terminate, and the powers granted the
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agent. 755 ILCS 45/2-4(a). g
The involved statute and the other relevant provisions of the Act are clear and
ljnambiguous, with defined terms that control in statutory construction. In the POA
executed by Doris, a standard short form power for property, she designated one agent,
_ her husband Thomas, and named in preprinted paragraph 8 certain “'successor agents”to

— —————

serve in the ordeé:r listed (Defendant and then Plaintiff). (C5-6) (A5-6). For purposes of

Section 2~10.3(li)), entirely in accord with the relevant definitional comp/onents of the Act,
there was on De!cember 1,2011, only one “agent”, Thomas Shelton. Defendant was a
named “successor agent”, as described by the involved statute and the POA itself, and
therefore was not and could not be an “agent” at the time the deed was executed. The
language and substance of paragraph 8 in the POA comports exactly with section 2-
10.3(a) as to the nature and designated role of a “successor agent”. Defendant could only
become the empowered agent by succeeding the primary agent (Thomas), if the latter
failed to serve by reason of death, incompetence, resignation or refusal to accept the
office.” None of those circumstances are alleged to have occurred in the Complaint. (C2-
13).

The; prov;*isions of the agency (POA) control notwithstanding the Act. 755 ILCS
45/2-4(a). it is \i’ivell established that a written power of attorney must be strictly construed
sé as to reﬂiect tlfle clear and obvious intent of the parties. Ft. Dearborn Life Insurance

Co. v. Holcjomb,‘ 316 Il App.3d 485, 736 N.E.2d 578, 583, 589 (2000). The trial court

correctly construed the POA at issue and ruled that section 2-10.3(b) of the Act did not

apply.
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2. Plaintiff’s reliance upon the decision of I re Elias is erroneous and

misplaced.

In the tfial court proceedings and her original appeal, Plaintiff relied on one
authority, the Elias decision, to support her contention that the designation of Defendant

as a successor agent gave rise to a fiduciary relationship between Defendant and Doris

and the ﬁ(iuciaiy duty of an agent under a POA. This position is wholly unsupported by
the hdldiné and authorities cited in that decision. /n re Elias, 408 Ill.App.3d 301, 946
N.E.2d 1015 (1% Dist. 2011). As the trial court recognized, -Elias -bears no factual or legal
similarity to the:: case at bar. In Elias, as with every reported Illinois decision regarding
principal-agent ftransactions under a power of attorney, the person against whom recovery
was sought was the acting agent appointed in the POA, not a successor agent. In Elia;c,
the agent u;nder:a POA claimed that there was no fiduciary duty or presumption of fraud
L :

in the transactions at issue because she had not “invoked” or “activated” the power of
attorney in connection w1th the transactions. The reviewing court confirmed the long-
standing principle that a power of attorney gives rise to a general fiduciary relationship
between the graintor (principal) of the power and the grantee (agent) as a matter of law,
which invokes a; presumption of fraud as to any transaction between the principal and
agent (citing White v. Raines, 215 lll.App.3d 49, 574 N.E.2d 272 [1991]). In re Elias,
946 N.E.2d at 1032. There is no mention and no involvement in the Elias de;:ision ofa
“successor agent” or “secondary agent”.

The trial court correctly found that Elias had no application to the allegations of
the Complaint or to Defendant as a successor agent.
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B. The '?I‘hird District erred in reversing the dismissal of the Complaint and
in holding that section 2-10.3(b) of the Act applies to a “successor agent”
named in a durable property power of attorney before he becomes an acting
agent.

On an issue recognized as one of first impression, the Third District held that a
successor agent Hesignated in a POA, before becoming an acting agent under the POA,
has a statutory duty to the principal under section 2-10.3(b) of the Act [755 ILCS 45/2-
10.3(b)]. The d&:acision effects a significant modification of Illinois law relating to
property powers|of attorney, agency, and fiduciary duty. In its analysis, the court engaged
in statutory consl!truc.tion of the provision at issue. Defendant submits that the Third |
District erred in its holding, the decision beiﬁg clearly contrary to established principles
of statutory_cons;truction, specific term definitions contained in the involved statute, and
the intent and pﬁrmses of the Illinois Power of Attorney Act (755 ILCS 45/1-1 et seq.).

1. Section 2-10.3(b) of the Act is clear, certain and unambiguous in its

languagg, rendering statutory construction unnecessary and inappropriate; a

court is it‘equired in such casec to apply the statutory language as written.

The hold!irig that a “successor agent” is an “agent” under section 2-10.3(b), and
thus has the statutory duties enumerated in that provision, directly violates established
canons of statutory construction long recognized in Illinois.

Where thie language of a statute is clear and unambigudué, the following
principles apply;

(a) Acourt is not at liberty to depart from the piaiﬁ language and meaning of the

statute by reading into it exceptions, limitations, or conditions that the legislature did not

express. A court must give the statute effect as written, without reading into it
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exceptions, limitations or conditions that the legislature did not express. Garza v.
Navistar International Transportation Corp., 172 111.2d 373, 666 N.E.2d 1198, 1200
(1996); Kraiﬁ, Iric. v. Edgar, 138 111.2d 178, 561 N.E.2d 656, 661 (1990).

(b) Where there is no ambiguity its language, the statute will be given effect
without resort to other interpretive aids and applied as written. People v. Sheehan, 168
111.2d 298, 305, 659 N.E.2d 1339 (1995); People v. Perry, 224 111.2d 312, 864 N.E.2d
196, 204 (2007).

(c) Whete the language of the aét is certain and unambiguous, the only legitimate
function of the courts is to enforce the law as enacted by the legislature. Abrahamson v.
Ill. Dept. ojéProf Regulation, 153 111.2d 76, 91, 606 N.E.2d 1111 (1992).

Only where the language of the statute is ambiguous may the court may resort to
other aids of statutory construction. People v. Glisson, 202 111.2d 499, 782 N.E.2d 251,
255 (2002); People v. O’Brien, 197 111.2d 88, 90-91, 754 N.E.2d 327 (2001). A statute is
ambiguous if it is “susceptible to two equally reasonable and conflicting intetﬁretations”.
Land v. Board of Education of City of Chicago, 202 111.2d 414, 781 N.E.2d 249, 257
(2002). Interpretive aids, such as legislative history, may then be considered to resolve
the mnbiguity and determine legislative intent. In construing a statute, a court must take
the entire statute into account, considering each section with every other section.
Bonaguro v. Coz.mty Officers Electoral Board, 158 Ti1.2d 391, 634 N.E.2d 712, 714
(1994). If the language is ambiguous, making construction of the language necessary, a
court should construe the statute so that no part of it is rendered superfluous or

meaningless. Peéople v. Perry, 224 111.2d 312, 864 N.E.2d 196, 204 (2007); Hernon v.

17



EW. Corrigan C:onstruction Co., 149 111.2d 190, 195, 595 N.E.2d 561 (1992). A court
presumes in construing a statute that the legislature did not intend to create absurd,
inconvenient, or unjust results. People v. Christopherson, 231 111.2d 449, 454, 859
N.E.2d 257 (2008).

The statutory provision at issue is clear and unambiguous, rendering judicial
construction inappropriate and unnecessary. Section 2-10.3(b) provides that “an agent” is
not liable for the actions of “another agent”, including a “predecessor agent”, unless ‘“‘the
agent” participates in or conceals a breach of fiduciary duty committed by “the other
agent”. 745 IL.CS 45/2-10.3(b). There is no ambiguity as to the meaning or definition of
“agent™; the term is used throughout the Act and is specifically defined in section 2-3(b)
as “the attorney-in-fact or other person designated to act for the principal in the agency”.
745 ILCS 45/2-3(b). This key statutory term is not susceptible to two equally reasonable
and conﬂicﬁng interpretations. Section 2-'1 0.3(b) does not refer to a “successor agent”

named in tl%e ag@ncy, but only to an “agent” designated in it by the principal. The word
“successor’f is not mentioned in section 2-10.3(b); a “predecessor agent” is included as a
prior agent @apable of breaching a duty to the principal, thereby triggering the potential
liability of another “agent” who participated in or concealed the breach. This inclusion is
logical, since a “predecessor agent™, by definition, was once an actual agent. A
“successor agent”, by definition, is not yet an “agent”. If the legislature had desired to
provide that a “successor agent” designated in a POA, as such, also had the described

statutory duties and liability to the principal, it could have done so in the text of section 2-

10.3(b). If it had wanted to include a “successor agent” as an “agent” for any purpose in
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the Act, it could have done 5o in the definition of “agent” in section 2;3(b). The
legislature did neither.

The Third District majority disagreed with the argument of Defendant, and with
the dissent of Jﬁstice Carter, that “the references to ‘agent’ in section 2-10.3(b) are

|

limited solely tc;l the acting agent or attorney in fact”. Alford v. Shelton (In re Estate of
Shelton), 2016 I%I,App (3d) 140163, 947 (2016). The court reasoned that such a
“strained reading” would render section 2-10.5(c), regarding “co-agents”, superfluous.
Alford v. Shelton, 37. This analysis is flawed under established principles of statutory
construction. First, the provision at issue and the definition of an “agent” are not
ambiguous so asto make construction of the language necessary or proper. Oniy when a
statute is ambiguous can a part of it potentially be rendered superfluous or meaningless,
justifying mm@ction to avoid such a'result. People v. Perry, 224 111.2d 312, 864 N.E.2d
196, 204 (2007){. Secondly, the court’s reasoning wrongly assumes that excluding a
“successor agen!t” under section 2-10.3(b) would somehow limit its application to only
co-agents, 1.e., aggents acting simultaneously. In fact, section 2-10.3(b) is easily read and
understood to apply to a person who was a successor agent under a POA and
subsequently becomes empowered as an acting agent under the instrument and the Act.
In such a case, there may be no co-agents, but a predecessor agent could engage, with the

knowledge or-participation of the now acting agent (the former “successor agent”), in

wrongful condu:ct against a principal under the agency instrument. In such event, the
|

former successor agent, as present and actual “agent” at the time of the breach, could be

liable under the statute. The imposition of these statutory duties upon present and

t
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predecessor agenits [section 2-10.3(b)] as well as co-agents [section 2-10.5(c)] does not
render either provision superfluous or meaningless. The former provision does not
mention “co-ageflts”, and the latter does not mention “successor agents”. The legislature
rationally applied the same standards of conduct, duties and liabilities to actual agents,

predecessor agents and co-agents, all of whom by definition are or were duly empowered
“agents” under axl1 agency instrument and the Act. If possible, as is the case here,
statutory provisibns in an act can and should be read in concert and harmonized by a
court. Hartney Fuel Oil Co. V. Hamer, 2013 IL 115130, 998 N.E.2d 1227, 1235 (2013).
The Third District erroneously engaged in statutory interpretation which rewrote
section 2-10.3(b) and redefined the term “agent” under the Act and the POA at issue.
2. The a.lppellate court erred in construing a material statutory term

(“agent”) that was particularly defined by the legislature, in 2 manner
directly contrary to its definition.

|
Where the legislature has seen fit to define a particular statutory term, courts are

|
bound by the definition so long as it is reasonable. Texaco- Cities Service Pipeline Co. v.

McGaw, 182 Ill.Ed 262,275,695 N.E.2d 481 (1998). It is well established that when a
statute defines the very terms it uses, those terms “must be construed according to the
definitions contained in the act.” Garza v. Navistar International Transporta'tion Corp.,
172 111.2d 373, §66 N.E.2d 1198, 1201 (1996) [quoting People ex rel. Scott v. Schwulst
Building Center; 89 111.2d 365, 371, 432 N.E.2d 855 (1982)]); Robbins v. Board of
Trustees of Caréondale Police Pension Fund, 177 Il1.2d 533, 687 N.E.2d 39, 43 (1997).
Itis fun(imnental that where a word or phrase is used in different sections of the

same legislative!act, a court presumes that the word or phrase is used with the same
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meaning throughout the act, unless a contrary legislative intent is clearly expressed.
People ex rel Scott v. Schwulst Building Center, 89 111.2d 365, 371-72, 432 N.E.2d 855
(1982).

In holding that a “successor agent™ is an “agent” under section 2-10.3(b), the
Third District ignored or declined to apply the statutory definition of “agent” in section 2-
3(b). The court also ignored the statutory description of a “successor agent” contained in
section 2-10.3(a), which is thoroughly consistent with the definition of “agent” contained
in section 2-3(b) of the Act.

3. The statutory provision at issue is in derogation of the common law and
should be strictly construed.

The recognition of a fiduciary relationship created between principal and agent
under a POA is long established in Illinois. When a person is designated as an agent
under a power of attomey, he has a fiduciary duty to the person who made the
designation. Spring Valley Nursing Center v. Allen, 2012 IL App (3d) 110915, 977
N.E.2d 1230, 1233 (2012). Section 2-10.3(b) confirms the principle that an actual agent
is not per se or vicariously liable for the wrongful actions of another agent, but creates an
exception where an “agent” participates in or conceals a breach of fiduciary duty
committed by “another agent”, including a “predecessor agent”. Section 2-10.3(b) thus
substantively modifies the common law regarding the principal-agent relationship created
by a power of attorney, and is therefore in derogation of common law. Statutes in
derogation of the common law are to be strictly construed, and nothing is to be read into

such statutes by intendment or implication. Bank v. Earth Foods, Inc., 238 111.2d 455,
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939 N.E.2d 487{, 491 (2010); Summers v. Summers, 40 111.2d 338, 342, 239 N.E.2d 795
(1968). Even if a statute has remedial measures but is in derogation of the common law,
it will be strictly construed when determining what persons come within its operation.
Bank v. Earth Foods, Inc., 939 N.E.2d at 491; Inre W.W., 97 111.2d 53, 57, 454 N.E.2d
207 (1983). |

The Third District, instead of applying strict construction to section 2-10.3(b),
effectively rewrote the statutory provision, so as to modify and expand the meaning of
“agent” under the Act and impose statutory duties upon an additional class of persons,
successor agents under a POA designated to serve as an agent only contingently in the
future.

4. The appellate court erred in relying upon the title of the heading of
section 2-10.3 to support its interpretation of subsection at issue.

In support of rewriting section 2-10.3(b) to include a “successor agent™ as an
“agent”, the Third District relied upon the title of the heading of section 2-10.3,
“Successor agents.” That reliance was misplaced and erroneous under Illinois law, which
warrants against putting undue emphasis on organizational devices such as headings and
sectton titles, reéognizing that headings cannot limit the plain meaning of the text of a
statute. Headings have been noted to be “mere catchwords”, not meant to take the place
of the detailed pfovisions of the text of a statute. When the legislature enacts an official
title or heading to accompany a statutory provision, that title or heading is considered
only as a short-hand reference to the general subject matter involved in that statutory

section, and cannot limit the plain meaning of the text. Official headings or titles are of
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use only when they shed light on some ambiguous word or phrase within the text of the
statute, and they cannot undo or limit that which the text makes plain. Land v. Board of
Education of Cit;z of Chicago, 202 111.2d 414, 781 N.E.2d 249, 259 (2002); Michigan
Avenue National Bank v. County of Cook, 191 111.2d 493, 732 N.E.2d 528, 536 (2000)

[citing Brotherhé)od of Railroad Trainmen v. Baltimore and Ohio Railroad Co., 331 U.S.
|

519, 528 (1947)].

Here there is no possible ambiguity as to the operative term (“agent”), defined
clearly in the Acit. Section 2-10.3(a) describes the nature and purpose of a “successor |
agent”, alone justifying the title of the heading. Section 2-10.3(b) does not mention the
term “successor” in any manner, but only the duties and liability of an “agent” in
connection with ?lhe wrongful actions of another “agent”, including a predecessor agent.
The court erred in relying upon the heading title as an interpretive aid, or as justification
for rewriting the;deﬁnitions of “agent” and “successor agent™ in the Act.

5. The Third District’s interpretation of Section 2-10.3(b} is contrary to and
inconsistent with the express legislative applicability and purpose provisions of the
Act, none of which refer to any powers granted or duties imposed on a contingently
appointed “successor agent” named in a POA.

The Act fcontains the following statements of purpose and applicability:

755 ILCS 45/2-1 Sec. 2-1. Purpose. The General Assembly recognizes
that each individual has the right to appoint an agent to make property,
ﬁ!nancial, personal, and health care decisions for the individual but that
tl;is right cannot be fully effective unless the principal may empower the
agent to act throughout the principal's lifetime, including during periods of
disability, and have confidence that third parties will honor the agent's
a:hthority at all times.
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755 ILCS 45/3-1  Sec. 3-1. Purpose. The General Assembly finds that

the public interest requires a standardized form of power of attorney that

individuals may use to authorize an agent to act for them in dealing with
their property and financial affairs.
755 ILCS 45/2-4.  Scc. 2-4. Applicability.
(a) The principal may specify in the agency the event or time when the
- agency will begin and terminate, the mode of revocation or amendment
. and the rights, powers, duties, limitations, immunities and other terms
| .applicable to the agent and to all persons dealing with the agent, and the
provisions of the agenéy will control notwithstanding this Act, except that
every healthcare agency must comply with Section 4-5 of this Act.
(b), (c), (d) [Omitted here.]

The stated legislative purposes and applicability provisions of the Act refer only to
the appointment and authorization of an “agent” by a principal in a POA, without
reference to the term or concept of a “successor agent”. Notably, under the Act the
provisions of the agency instrument (POA) control over the provisions of the Act itself.
No provisio‘n of the Act empowers or burdens a “successor agent” with authority or duties
under a POil\. No Illinois case law holds or suggests that a successor agent named in a
power of aﬁomey has a fiduciary duty to the principal.

The Third District has unsupportably rewritten Section 2-10.3(b) to include
persons with no recognized agent status or authority under a POA or the Act. The court
did so despite its stated recognition that a successor agent is appointed under a POA “only
contingently”, and that here the Defendant’s “attendant powers™ as a successor agent

| .

“would be ﬂriggered if, and only if| the designated attorney-in-fact....died, became

incompetent, or refused to accept the agency.” Alford v. Shelton, 2016 IL App (3d)

|
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140163 (20;16), €23. The decision of the appellate court is contrary to the stated

legislative purposes and scope of the Act.

| CONCLUSION
In conclusion, Appellant, Defendant Rodney 1. Shelton, submits that the trial
court’s dismissal of the Complaint was correct, and that the appellate court erred in
reversing same. Accordingly, Defendant requests that this Honorable Court reverse the
decision of the Third Distinct Appéllate Court, affirm the judgment of the trial court, and

grant such other relief as may be deemed proper. .7
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ESTATE OF DORIS E. SHELTON ) F , L ED
Plaintiff ; Y
V. )

Y 2014-L-13 SEP 04 2014
RODNEY SHELTON )
Defendant ) ﬂ/w\_/{'

i .
! GRUNDY COUNTY ¢
; NOTICE OF APPEAL CIRCUIT CLERK

NOW COMES ‘Petitioner-Appellant, Ruth Ann Alford as Executor of the ESTATE OF
THOMAS SHELTON, by its and through her/its attorneys, George C. Hupp, III and the
law firm of Hupp, Lanuti, Irion & Burton, P.C., and hereby appeals from the Order of the
Court entered on August 29, 2014 ruling as a matter of law that a successor agent under a
power of attorney was not an agent and therefore has no duty to the principal.

WHEREFORE the Petitioner-Appellant pray this Honorable Court reverse -the: Order
entered by the Clrcult Court; and, for all other relief the Court deems appropriate.

Respectfully Submltted by
ESTATE OF DORIS E. SHELTON

Petitioner-Appellant,

//’ — .
=g
By one of its/her attorneys & }

George C. Hupp III

Michael W, Fuller

Hupp, Lanuti, Irion & Burton P.C.
227 W. Madison St.

Ottawa, IL 61350
815-433-3111



IN THE CIRCUIT COURT FOR THE THIRTEENTH JUDICIAL circurr MAR 2 4 201
- GRUNDY COUNTY, ILLINOIS |

RUTH ANN ALFORD AS EXECUTOR oy CRONOY Btacre o
OF THE ESTATE OF DORIS E. SHELTON, )’ ©TTRRTY SRediT eueRy
Deceased )
Plaintiff, ) General No.: 2014 L l ?)
) :
V. )
)
RODNEY SHELTON )
Defendant. )

COMPLAINT AT LAW
COMES NOW Ru1_:h Ann Alfqrd, éxe;cutor of the estate of Doris E. Shelton, deceased, by her
attomeys, Hupp, Lanﬁti, Irion & Burton P.C., and for helf c"omplaint against Rddney Shelton,
s_tates;: |
1. The Plaintiff is :the executor of the estate of Doris E. .Shelton, deceased, now pending in
the Thirteenth .Judicial Circuit Court of Grundy County, Illinois, under Docket Number
13 P 18. |
2. Défendént is, and was at all timés relevant hcreté, lz-l resident of Grundy County,'Iilihoi’s‘.
" 3. Doris E. Shelton on January 18' 2005 executed a certain-Power of Attorney-Property in
. whxch she named her husband, Thomas F. Shelton -as primary agent {or attorney in fact)
and named her son, the defendant herein, Rodne:y Shelton as first successor agent. A
- copy of said Power of Atto_mey-Prdperty is attache‘dihéreto marked Exhibii A
4. On December 1, 2011, the said Thomas F. Sflelfor; as é.gént of Doris E. Sheltoh exécﬁied
- aquitclaim decd to the defendant and his wife, Reginé.-Sheltom conveying all of Dor.is E. .

' Shelton s interest in a farm described in said dced a copy of satd deed which is attached '

" here marked Exh1b1t B.
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10.

That said deed was upon information and belief signed .by the said Thomas F .‘ Snelt'on at.
his home in Grundy County, Illinois.

That upon information and belief, the defendant knew he was the first successor agent
under the said power of attorney for Doris Shelton.

That upon info::rmation and betie‘f} the defendant was present at the time of the execdtien
of said Exhibit B, or was at least aware that Thomas F. Shelton was. going to execute said
deed, or was aware that Thomas F. Shelton had executed said deed as the same was
accepted by he and his said wife.

That Plaintiff was una\it/are of the execution of said deed marked Exhibit B as she was in

the state of Texas at such time and was not told that such deed was going to be executed.

RN

That 755 ILCS 45/2-10.3 provides:

Sec 2-10.3. Successor agents. :

(a) A pnnmpal may designate one or more successor agents to act if an initial or
predecessor agent resigns, dies, becomes incapacitated, is not qualified to serve, or
declines to serve. A principal may grant authority to another person, designated by name,
by office; or by function, including an initial or successor agent, to designate one or imore
successor dgents. Unless a power of attorney otherwise provides, a successor agent has
the same authority as that granted to an initial agent. ‘

- {(b) An agent is not liable for the actions of another agent, including a predecessor
agent, unpless the agent participates in or conceals a breach of fiduciary duty '
committed by the other agent. An agent who has knowledge of a breach or
imminent breach of fiduciary duty by another agent must notify the principal and,

_if the pnnclpal is incapacitated, take whatever actions may be reasonably

appropriate in the circumstances to safeguard the principal's best interest.
(emphasis ours)

That the said Thomas F. Shelton by executing Exhibit B and delivering the same to the
defendant and défendant’s wife violated his duty as agent to the principal, Doti's E

|
Shelton, in that he transferred all of her interest m the real property described 1 m Exhlblt

: B to the defendant and Regma Shelton without reservmg for Doris E. Shelton a llfe estate _



therein at a time when Doris E. Shelton was incompetent and in need of the income from
said real prope{:rty to sustain her.

11. That the defeiadants participated in such breach of fiduciary duty by the said Thomas F.
Shelton by faiiing to notify the principal, Doris E. Shelton, of such breach by Thomas F.
Shelton or its intended breach, and furthermore failed to take action to safeguard Doris E.
Shelton’s best interests.

12. That as result ;Jf the foregoing, Doris E. Shelton was damaged in an amount equal to the
value of the reai property described in Exhibit B and was deprived of the inco?né from
said real property during the remainder of her lifetime.

13. That Doris E. Shelton departed this life on December 20, 2012.

WHEREFORE, PFAINTIFF PRAYS THE JUDGMENT OF THIS COURT AGAINST

RODNEY SHELfON IN AN AMOUNT NOT LESS THAN $50,000.00 PLUS

ATTORNEY’S FEES AND COURT COSTS.

ESTATE OF DORIS E. SHELTON, -

By T'WWL\«‘B"“ A"}A%L/

Ruth Ann Alford, Executor

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the
undersigned certifies that the statements set forth in this instrument are true and correct, except
as to matters therein stated to be on information and belief and as to such matters the

undersigned certifies as aforesaid that she verily believes the same to be true. -

o (o A tifok

Ruth Ann Alford, Executor

George C. Hupp, ARDC No. 1289128
- Hupp, Lanuti, Irion & Burton, P.C.
227 W. Madison Street
Ottawa, Il 61350
(815)433-3111 FAX 433-9109
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“\MERICAN LEGAL FORMS © 1980 Form No. 800 SRR Pc;ge. )

flinoks Powst of Aiamey Act Officlat Staludory Form:
756 ILCS 4446 [ 3:3. Effaclvs June, 2000

SHICAGO, IL -@12) 3321022, .

j

., ILLINOIS STATUTORY SHORT EORM POWER OFATTORNEY FOR PROPERTY

* (NOTICE: THE PURPCSE OF THIS POWER OF ATTORNEY IS TO GIVE THE PERSON YOU DESIGNATE (YOUR “AGENT*) BROAD POWERS TO RANDLE YOUR PROPERTY,

' WHICK MAY INCLUDE POWERSTOPLEDGE, SELL OR OTHERWISE DISPOSE OF ANY REAL OR PERSONAL PROPERTY WITHOUT ADVANCE NOTICE TO YOU OR APPROVAL
ERS ARE EXERCISED, YOUR AGENT WILL HAVE

. BY YOU. THIS FORM: DOES NOT IMPOSE A DUTY ON YOUR AGENT TO EXERCISE GRANTED POWERS; BUT WHEN POW
TO USE DUE CARE TO ACT FOR YOUR BENEFIT AND IN ACCORDANCE WITH THIS FORM AND KEEP A RECORD OF RECEIPTS, DISBURSEMENTS-AND SIGNIFICANT ACTIONS
FINDS THE AGENT IS NOT ACTING PROPERLY. YOU MAY NAME SUCCESSCR

™ . TAKEN-AS AGENT, A COURT CAN TAKE AWAY THE POWERS OF YOUR AGENT IF IT F .
j ' ITION OF THIS POWER IN THE MANNER FROVIDED BELOW, UNTILYOU - |f.

AGENTS UNDER THIS FORM BUT NOT CO-AGENTS, UNLESS YOU EXPRESSLY LIMIT THE DURA

REVOKE THIS POWER OR A COURT ACTING ON YOUR BEHALF YERMINATES IT, YOUR AGENT.MAY EXERCISE THE POWERS GIVEN HERE THROUGHOUT YOUR LIFETIME,
(ORE FULLY IN SECTION 3-4 OF THE ILLINOIS “STATUTCRY SHORT FORM

EVEN AFTER YOU BECOME DISABLED. THE POWERS YOU GIVE YOUR AGENT ARE EXPLAINED M '
= POWER OF ATTORMEY FOR PROPERTY LAW"* OF WHICH THIS FORM IS-A PART (SEE THE BACK OF THIS FORM). THAT LAW EXPRESSLY PERMITS THE USE OF ANY DIFFERENT

FORM OF POWER-OF ATTORNEY YOUMAY DESIRE. IF THERE IS ANYTHING ABOUT THIS FORM THAT YOU DO NOT UNDERSTAND, YOU SHOULD ASK A LAWYER TO
EXPLAIN {T TO YOU.) : o

. ;..: o ‘;]ﬁnﬁmrnf Aftorney mmlﬂsmMOEM%%,-&#—‘g%ﬂid

- Doris E. Shelton, 950 N Kinsman Road, Seneca IT 61360 SS$#342-28-8150
(et pome ond eddress of peacipel) ] . - -

‘-hmby.uppdm:' my husband, Thomas F. Shelton, 950 N Kinsman Road ; Seneca 1L 61360
. N Coe _ (esert neme ond wédress of ogent) - ' . .
- os my affomey-in-loc! (my “agent”} t0.0¢t for me and In my nome fin eny wdy | could oct in person) with easpect fo the following pawers, os defined in Section 344 of
tha *'Statutory Short Foom Power of Attomney for Property Léw* (induding off omendments), but subject to any fimitotions on or odditions to the specified powers insarted

* ln poragraph 2.0r 3 below: . -
(YOU MUST STRIKE OUT ANY ONE OR MORE OF THE FOLLOWING CATEGORIES OF POWERS YOU DO NOT WANT YOUR AGENT TO HAVE, FAILURE TO STRIKE THE

TITLE OF ANY CATEGORY WILL CAUSE THE POWERS DESCRIBED-N THAT CATEGORY TO BE GRANTED TO-THE AGENT. 1O STR
_ A LINE-THROUGH THE TITLE OF THAT CATEGORY.) :

'

M Businés; operotions.

(o} Reol estote tronsaclions, - ‘. (o) Reticment plon tronsodtions. .+, '
‘th) Finonclol insfitution tronsections, {b}- Social Security, employment ond mifltary servics {m} Borrowing tronsactlons.
_ (e} Stock ond-bond tronsactions. . benefits, - . {n) Estole tonsodions.
_ (d} Tengible personol property transactions. . [ Tox motters. - ] ) . (o) All gther properly powers antl
{e). Sofe deposit box transactions.. 2 i} Cloims ond [iligotion. : . transactions, - ’
{f) tnsurance and annulty fronsactions, (k) Commodity and opfion fransoclions, - . . . -
R OF ATTORNEY (F THEY ARE SPECIFICALLY DESCRIBED BELCOW.)

(LIMITATIONS ON AND ADDITIONS TO THE AGENT'S POWERS MAY BE INCLUDED IN THIS POWE

2 “Tha powers granted obove sholl not include the following powers-or shall be modified of imited in the followlng porticulars (here you may inciuda ony specific -

imitations you desm appropriote, such 0s 0 prohitition of conditions og the sole of parficular stock or real estote of spedial rules on borrowing by the ogent):

IKE OUT A CATEGORY YOU MUST DRAW

. 'NO LIMITATIONS.:. -

+

3. '-."“'°dd“f°“ o the powers granted above, | grant my agent the following powers (here you moy odd oy other delegoble powers Induding, without limitetion,
powes to moke gilts, exerclse powers of oppointment, name or change beneficiartas of joint tenoats of revake or amend ony trust speaﬂmﬂy referred lo below):

-

a) . Power to make gifits
bl - PRower to name._or c:han'ge heneficiaries ar joint +p-nanj;c':_
) Rower fa exercide my Trust powers L ‘ e

OUR AGENT WILL HAVE AUTHORITY. TO EMPLOY OTHER PERSONS AS REC
ORM, BUT YOUR AGENT WILL HAVE TO MAKE ALL DISCRETIONARY DECISIONS. IF YOU WANT TO GIVE YOUR,
SCISION-MAKING POWERS TO OTHERS, YOU SHOULD KEEP THE NEXT SENTENCE, OTHERWISE IT SHOULD € STRUCK OUT.

4. My ogent shall hove the right by written Instrument to delegats ony or ot of fhe‘fofegolr,ig‘ pawers involving
wom my ogenl may selecl,” but §uch delegation moy be omended or revoked by any egent (including any successor} nomed by me who

! the time of refersnce. . .  . _ N | n o
R ‘C' 0 o /4-5 . _Ephpd A -

ESSARY TO §NABLE THE AGENT TO PROPERLY EXERCISE THE POWERS GRANTED IN THIS
/E YOUR AGENT THE RIGHT TO DELEGATE DISCRETIONARY

wolving discretionory decision-aking to ny person of pefsans
Is acting under this power ot ditomey” °

D aice = i e .
- L
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" {YCUR AGENT WILL BE ENTITLED TO REIMBURSEME R ALL REASONABLE EXPENSES INCURRED IN ACTING unr 1S POWER OF ATTORNEY smucz OUT rHe ‘
aERVTCES AS AGENT.)

NEXT SENTENCE [F YOU DO NOT WANT YOUR AGu. .. TO ALSO BE ENTITLED TO REASONABLE COMPENSATTON .
5. My ogent sholl bo entiled to reasonable wmpcnsnlmn for services rendeced o5 agent under thas power of atiomey.
{THIS POWER OF MTORNEY MAY 8E AMENDED OR REVOKED BY-YOU AT ANY TIME AND N ANY MANNER, ABSENT AMENDMENT CR REVOCATION THE AUTHORITY

GRANTED iN THIS POWER OF ATTORNEY WiLL BECOME EFFECTIVE AT THE TIME THIS POWER S SIGNED AND WILL CONTINUE UNTIL YOUR DEATH UNLESS A UMITAT‘]ON
ON THE BEGINN!NG DATE OR DURATION 1S MADE BY INMIALING AND COMPLETING HTHER {0& BOTH) OF THE FOLLOWING:) .

6. | ) This power of ahtorney shall become effective on_ the date herent
fsent o l'wm dale ar vent dudng your Bleime, dvch o3 coun dehermination of your B3abARy, whan you wond {hls power fo frst Joke llicl
0T The ; " my death - ‘
7 (. ] s,ponr of oHtarney shalt Te-rmln?le on o T o e e oA m‘mmm v mmw e ou want K poee 5 lmrﬂnuu priar ta your death)

(fF YOU WISH TO NAME SUCCESSOR AGENTS, INSERT THE NAME(S) AND ADDRESS(ES) OF SUCH SUCCESSOR(S) N THE FOLLOWING PARAGRAPH }
-8. ff eny ogent nomed by rie shall die, beoome ‘ihcompetent; sasign or refusé 1o oecept the-office of ugenl, | name the following [mch 1o act clone and succssswdy.

In the order ‘named) as successor(s) to such ogeat; Y. 50n Rodney I. Shelton

Y. daughter Ruth Ann Alford

" For purposes of this pamgrcph 8, 0 person-shall be consldered fo be incompetent i ond while the person isa minor ofan odiudn:uied Incompetent of disobled person or
the person Is unable o give prompt ond intelfigent consideration to busmess matters, os cerfqﬁed by a licensed physicion.

{IF YOU WISH TO NAME YOUR AGENT AS'GUARDIAN OF YOUR ESTATE, IN THE EVENT A COURT DECIDES THAT ONE SHOULD BE APPOINTED, YOU MAY, BUT ARE
NOTREQUIRED TO, DO SO 8Y RETAINING THE FOLLOWING PARAGRAPH. THE COURT WILL APPOINT YOUR AGENT IF THE COURT RINDS THAT SUCH APPOENTMENT
WILL SERVE YOUR BEST INTERESTS AND WELFARE. STRIKE OUT PARAGRAPH § IF YOU DO NOT WANT YOUR AGENT TO ACT AS GUARDIAN.)

9. Vaguordion of my estote (my property) s fo be appolnted, I nominate the ogentudlng under this power of attomey as such guordion, fa serve """‘0‘-“‘ bond or security.
10. tem fully informed o3 to olt the contents of lh!: form ond understond the Rull uuporl of this gtan! of powers to"my ogent,
' ' il Pmnesy & ,22,%{‘
: - t . Doris E.- Shelton )
T o MAY BUT ARE NOT REQUIRED TO, REQUEST YOUR AGENT AND SUCCES$OR AGENTS 1o PﬂO\ﬂD’c‘ YPECIMEN SIGNATURES BELOW, IF YOU INCLUDE SPECIMEN

SIGNATURES IN'THIS POWER OF ATTORNEY, YOU MUST COMPLETE THE CERTIRCATION OPPOS!T E THE SIGNATURES OF THE AGENTS.)
Speamen slgncrturcs of ogent (and successars) - Lcertify 2het the slgnoturcs of my ugcnl {ond suocessors) are mirred.

[euczasear agant) . * D'WP"I
“{eveceitor opent) - B . . N . tpiindge] -

. (TH!S POWER OF ATTORNEY WILL NOT BE EFF‘ECTNE UNLESS It iS NOTARIZED AND SIGNED BY AT LEAS‘T DNE ADDITIONAL WITNESS USING THE FORM BELDW )

'sm“, . Illinois . N : ) )
Countyol_—_~ L& Salle ) = o - : : L "l:

" Tha undarsigned, 2 nofary, pubic i ahd for the above counly and slnla. cortios that___ DOT is E" Shelton
known o me ta ba the sama person whoss nama is subscribed as princlpal 1o the keregolng power of auomcy. appaered belore me end the addRional wllmsa in person and
od igning and deﬂ'forlag thahehumont.ag tho free mdvohohry sct o the peincipal, lor the usas and:purposes shese!n 3ol fonh { snd carlﬁeddo ho-eurreckwss of tha

dgnamdsj of tho ageni(s}),
baod______ /ﬁwﬁﬂv / 3’ 2005, o
EA Lo - e Ne
. (s LJ ) . . My cnmmmbn gmhes . . N"bg ﬁ-'(’iwssfon EXDITG‘! 1
Tha undmlgnadwﬂnm corllles thal_ Doris E. Shelton B

lmown 1o me 1 be the game person whosa.namo iy subsenibed as prinelpal to The loregoing power of auumey. appwed bafore mé and the noluyapubno and.acknowladged
sgning and deﬁvetinglha Instrument as tha tres and volunlary act of the pﬂnefpal ot the uses fid purpasas therein.sal forth. | befiave him or har 1o be of sound mind and Memory.

Datod, - VWV/WY lt?,—2005 [SEAL) J//.@Q "7&7 MM

Whoott  *

. (I'HE NAME AN b ADDRESS OF THE PEHSON PAEPARING THIS FORM SHOULD BE INSERTED lF THE AGENT WTtL HAVE POWER TO CONVEY ANY INTEREST IN REAL ESTATE)

This docum end was prepared by'

Lawrence W Baxter, 417 W Madison Street Ottawa IL 61350 Ph# 815 433“0353

atnts s

a2 L R

Poge 2

L ,4 e

... Lo . .
CAMe oo ) e me g U CRAAS EE2 g ~ i o A At “'-qni TETTS



PRI IFPUFILE. VN NPT

Poge 3

(The Aboves Spoca lor Recordefs Uss Only).

OR - RECORDER'S OFAICE BOX NO.

PR

LEGAL DESCRIPTION:

18431 (2 how e

STREET Agnﬂ;u-- - -' ) . .

* PERMANENT TAX. INDEX NUMBER:. . . - : A Cv%‘ Ny
* . . . [~ ! . ) . - ) .

THE SPACE ABOVE IS NOT PART OFOFPQALSTAW FORM. IT IS-ONLY FOR THE AGENT'S USE IN RECORDING THIS FORM WHEN NECESSARY FOR REAL ESTATE TRANSACHONS

I : - : ;
. L . Sactlon 34 of the lllinois Statutory Short Form
- Power of Attormey for Property Low

. Section3d. Explenation o{powers gmn:edfn lhestotutoryshodform power ofmomeyforpmww This Section deﬂmwd:mwyofpowazlwed tn the dolutoty
short form powerofuﬂomayforpmpcﬁyond the effect of gronting powers to on ogent. Whenﬂmﬁﬂebfonyofﬂn foﬂowlngcotepwiahtddncd(mmrudtwﬂ ha
stotutory pmpedy power farm,” the effect wﬂl ba to nrant the ogant oll of the priacipol's rights, powars ond discretions with raspect to the types of property °"d trinsoctons .
covered by. the rcto!ned category, subjact fo ony Irmﬁoilom on,the gronted powers that appeor on tha foce of the form. The ogent will hove authority o exsrciss eoch gronted
power for and in.the name of the prindipol with fespectfo all of the principal’s Intesests In overy lype of property or tansoction'covered by the gronted power ot the fime
of exercise, whether the principal’s interests una direct ot indirect, Whole or. Fractional, legol, cquifobte or confroctuct, 080 jolnt tenont of fenent i common. or-held in-ony
other form; but the agent will not have power under ony of the stotulory categories (o) through (o) fo make gifts of the prindipat’s property, bo cxsrclss powers to ‘N”F’Q“"t .
to othersor o ¢changa any bcnchory whom the principal has designated fo toka the principal's infereats at. death vrider ony will, teust, oint tehoncy, beneficiary. formor
contractual orfongement;.The ogent will be under no duty to exerdse granfod powers of fo ossume control of of resparsibiliy for the princlpal's propoerty or effalrs;, Iwrwhen .
* granted powers are axerdsed, the ogent will b required fo use due cors to oct for the benelit of the: pﬂndpul in becordonce with the terms of the stotutory Pmﬂﬂ‘l P°W°f
ond will bellobls.for negligent exerclse. The cgent may dct i person o through ofhers reasonably mploy.ed by the ogent f‘31’-71"“4»}:;«35# ond wilf.5ave nnfhorhy bo ign

ond deﬁver afl msrrumen!s. negohote ond enter into ol ogmmerrts and do all othes acls recsomb!y necessoq ro implement the-exercise of the powers grmled to'the. ogenl

{o} ReaI esmfa fransacﬂons, The agenf is authiorized to: buy, sell, cxchange. rent ond lease reul r.r.lcnle {whrch lerm includes, without limitotion, real ¢ mla sub;ecr
to o lond trust dnd afl beneficiol intezests i and powers of di rection under ony fond trust); collect all rent, sole procesds ond earnings from reol ostote: convey, uss!gn ond
sceept:fitle to rcoi estete; grant eosements, creole cendifions ond releass rights of homestead with. respect to rec! estate; creoty lond trusts ond exercise ofl powérs under
lond h'us!s hold, possess, mainfolh, repalr, lmpmvu, subdivide, monage, opemie ond Insura real estote; poy, ! contest, protest ond egmprommise real csfa!a Inxes ond ussc;smenis '
ond, in general, exercise of powers wﬂh.respectm rea| esiufe which !ha principal could if present and underno- d‘mbﬂny L

(b} Financia) insmuﬂon !mnsodfons. The ugenr is autharized to: open, dose ‘continus ond control aH occounts ond dcposds In any typs of l‘lnonclal msfltuhon
{which term includes,’ without limltofion, banks, frust mmponles sovings and buflding ond loan ossociations, eredit unions and brokerogs flrms)s deposit In ond withdraw
om ond wiite checks on ony financial infitution occount or deposur and, In gcnerol exeruse all powers wﬁh r:spect Io financial Institution trcnsacrions ehich: lhe pnnc{pu[

il if preseni and under o discbe'hry

S 5*0‘* ond. b°ﬂd Irensoctions. The agent I authorized to: buy and sefl all fypes of secunr’aes [whlch’ferm mdude.s wnhout fimitation, ﬂadcs bonds, metoal funds
dallother types of Investrient securities ond financlal insfmmenrs), collect, hold and safekeep olf dividends, interest, eobings: procesds of sole, distiibutions, shares, cerfificates . -

d o1her evidences of ownershnp pold o distributed with respéct to securities; exarciss oll vating rights with respact fo securities in persan, or by prosy, enter Info vollng
usts abd consent {o limtations on the right to vo!e, and, fn geneml exerase ofl powers wilh respert to secunhes whlch the princlpal could if pteseni and under no d‘sab‘ilry

L 7 AT

T

e pap—



http:iosped.to

R

]

—

S AP

i fd) Tonglbfa porsonaf pmperfy iron:acﬂons il ,:;1 is outharizad lo: MOM sell, lecss, exchongs, collec!, posst

SN T ot T IR TTTIPRR § W LT SR PPILER PR TR P

."a.-.. gl et ,'\.J.,, P T Y O ST T M TSR A [P L TR

| kaka tifle o oll fongible persc.nul property:

move, store, ship, restore, malntain, repoir, improve, manage, preserve, insure ond safekeep tangible personoi property; and, In general exercise ol powers with respect .
" 1o fangible pcrsonoi peoperty which the principol could if present ond under ao disablfity.

", fo} Sate daposli box transaﬂlo}\s The ogent is cuthorized to: open, conhnue ond have'aceess fo afl safe deposit boxes; sign, renew, release or ferminote any sofe
deposit controct; dril or surrahder ony safe- deposit box: and, In geneml extrelss of powers "with resped fo sofe deposit moters which the prnclpol could if pr esent and

. undur no dlsdb‘lmy

{n lnsurunce ond'annulty m:n:octlons The ugcnf is"authorized to: procure, ociuire, commuu. renew, terminate or otherwise deal with ony type of | insuroncs of
onnuity contrect (which lerms include, without limitotion, life, accident, health, disobility, atomabile casuatty, property or liobillty insutonce]; pay prémivms or ossessmenls
on or surrender ond collect off dls!nbuhons ‘proceeds or benefits poyoble under ony insurcnce or onnuily cantrod; and, In general, exerase olf powers with respect fo insurance
and onnuity controcls which the principal covld if pgse,m and under o disability.

(g} Raflrameni plan transactlons. The ogent Is autharized fo: contribute lo, withdrow from and degosit funds in any typs of refirement plon (which term Includes,
without limitaflon, any lox qualified or nonqualified pension, profit sharing, stock bonus, employes sovings and other refirement plon, 'Individue ratirement account, defesred
. compens.ohon plon and any other lype of eniployes henefit plan); select and chongs payment options for the prncipal under any relirement plan; make rolfover contributions”
from ony retirement plan to-olher refirement plons or individuol reficement accounts; exercise ofl investmant pawers availoble undér any type ‘of sell-direcled retirement plan;
ord, in gc.neml exercise ofl powers with respect fo retirement plans and rchrcmcnl plan occoiunt balancas which !he pnnr.lpa! covid i present and under no dlsobmty

{h) Saclal Security, unemployment and militory service beneﬂts The ogent Is quthorized to: prepare, sign ond fie any doim of OPPHCOhOﬂ for Sociol. Securlly,
unemployment of mifitory service benefits; sue for, settls or abandon ony dolms lo any benefit of ossistance under any fedenal, state, locol o foreign stolute or tsgulation;
. control, deposit fo'ony accaunt, <ofledt, receipt for, ond take title o ond hold alf benefits under ony Social Security, unemployment, milltary service o ofher stais, federaf,

tocal or forelgn sfoluts or regu!ohoa and, .in general, exerdsa off powars with respod o Sociel Secunly. unemployment, nilitory service ond govemmontcl benefits which
the peincipal could If prescnl ond under no dnsubllny .

(1] Tmt mottars. The ogcni is outhorized fo: sign, verify and File olf tha princlpal’s federal, stote ond local income, gift, estote, properfy ond othet fax refurns, |ncludinq
Joint refurns and dedlarations of estimated tax; poy ofltaxes; clim, sus for ond recelve olf tox refunds; examine 6nd copy ofl the princlpol’s tox retums and records; represent

” the principol belore any federal, stals of iocnl revenue agency of toxing body and sign ond defiver oll tox powdrs of ¢ ot‘lomcy on hehall of the pridcipol thot may be mxessary

I
|

,for such putposes; waive fights ond sign oll documents on behalf of the principol o3 required to seille, poy ond defermine oif fox flabiliies; ond, In generol, exerclse all powers
with respect fo fax muﬂers which the principal oouid if presant and under no dlsobu!ity

W Clatms ond "”9""9ﬂ “The agent Is outhonzed fos institute, prosecvte, defend, ahandon, compromise, erbiirote, setife ond dispose of any claim in fovor of or
ogosnsf the pnnctpcl.or ony property laferests of the prindpal; colfect and rocaipt forr.my cloim or seitfement pmceeds and walve or release ol rights of the principal; empicy
oftorneys ond ofhers and enter Info-contingency ogresments and other confrocts o3 necessory In conneciion wnfh ftigation: ond, In paneral, exercise all powers with resped
fo claims and Etigotion which Ihe prlnapol could if pmsem and vader na disabllity. .

N Commodlty ond opl!on !run:adlbns. Thn ogent Is wﬂwmd to: buy, se!l exdmge osslgn convey, scttle ond exercise comemodifies futures confreds ond
cofl and put options on Slocks ond stock Indices !mdedonaregulofedopmnsmdmgemdmﬂedcnd roceipt fof ol proceeds of oy such fransdctions; estoblish of confinye
option occounds for the prindpal with ony securities or futuras broker: and, in generol exerdse alf powm with mped to commeodities and options which the prinqpol could
:fprmnf und urider no disobility. . ..

W Buslnm operuﬂons Tha agent Is authorzed to: orgariza or continve arid conduct ony business {whmh ferm lndudes. wrthout fimitation, any hrmlng. monufodurmg
service, mining, cetolling or olher type of business*aperation) In any form, whether'as o proprictorship, joint venture, porfnershlp, fPOfﬂllm. Trust or other legol entity;
operote, buy, sefl, expand, contract, tesminate or liquidate ony business; diredt, control, supervise, manage of, porficipate In the operation of ény businoes and sngege, compensots
and dischatge business managers umployaes. agents, attornoys, occounlands ond consultents; énd, En gmml exspise d! powers. with resped fo. business In\‘eres!s and
operahons which the- pnnupol could If present ond under no- melﬁty

(m) -Horrowing frnnsocﬂom The ugent.is auihonzed fo: borrow money; rnortgcge or p!adge ony rwl sstsfe of tangible or ln!ongnb!e personal property s sccunty
for such purposes; sign, renew, extend, pay and sofisfy any potes or dither forms of ob!lgahcn. ond, In geneml mrclsu oll powers with respeet to secured and unsecured

bormwmg -wh:ch fha prlncupal could ¥ present and undar ng dIsuhhly

fn) ‘Eilate 1r0nsocﬂons The ogent s duthorized fo: occept receipt for, exexcise, releass, raject, mmunca. ossign, discloim, deimand, sue for, cloim ond recover any
legcy. bequosi. devise, Q'ff of other property interest or payment due o poyable fo or for the principol; ossert any intetest In nd exercise any pawer, over any frust; estote
i.property subject to Midudary condrol; estoblish o revocable trst solely for the benefit of the principol thit terminotes of the decth of the “princlpal-and-ts-thendistrbutoble
o the legal reprasentotive of the estate of the pnnclpol and, In general, exercise oll powers with respect to estofes and trusts which the principal could If presenf and under
no disabllity; provided, however, that the egent may ot make of chonge a wiil and may aot revoke o ambnd @ frust mvocuble ot amendable by the principal or require
*hé trustes of any trust for fhe bencﬂt of fhe principol 1o pay income or principol lo the agent unless specific nurhonly to that end 15 given, and specfic reference tothe Irusr

; madc. in the sloiuiory properfy power form !

" (o) Ail ofher properly powers und tronsacﬂons The ugent is outhonud Yo: exercise oll posslbls powess of the pnndpol with resped toolt poss:ble Iypﬂ of property
nd inferests in property, except to the extent the principaf limits the generality of this mlegory (o) by s!nldng oul.one of more of co‘regones {01 through (ﬂ) or by sp-adfylng

ther. Hm:tchons in the stalutory property.pawer form.
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Thomas istice : : 'L
719 ool Stest : ' FOR RECGRD
to e _ : .. '

! MAYL, B 1 | . B ' [ )
Rodney and Roglna Sholton ' . "
925 N, Klnsman Road , S § Pt
Sonoca, IL 61350 j . : - ARPY oERHN
Rodney i mms)hnlmb Tor ' '

dnsy end Reg elton . .
925 N Kinsmsn Rosd = _ ' : }é{ﬁ fpzh’
Senoce, IL, 61350 ‘ . _ ' -
‘ QUITCLATM DEED S
Statutory (Qllols) .

THE ORANTOR(S), Thomas ¥, Shelton and Darfz Shelon, husband and wife, of 950 N; Kinsman Road, Village of Senece, State of
Iitinols, for and In coniaideration of Ten Doltars ($10,00) and-othier good and valuable considerations, in hasd pald, CONVBY/(S) AND
QUITCLAIM(S) to Rodnoy Sholton and Reglua Shelton, husbsud exid wifs of 925 N, Kinsman Road, Village of Seneca, State of
Tlilnols al} fnterest in the foi,l’ow{ng desorlbed real ostats sltuated in the County of GRUNDY,, State of Illinols, to &lt: - :

SRE ATTACHED EXHIBITA, | | L ’

. Permanent Iiidox Number(s); 04-31-200.614/ 014 and 04-31-200~015
Proporty Address; Unlacorporated Farmland )

Horoby releasing and walving all rights under and by vistus of the Homestead Bxoraptions Laws of the State of Illlnols,

buettis | Dyer “Dptgmber 2 A 7S

. STATEOR Ilitnols )
) 88,

COUNTY OF._LaSalls , )

: 3, the undersigned, a-Notary Public In and for sald County, In the State aforesald, do hereby cortlfy that Thomas ¥, Shelton
and Dorls Sholtan, husband and wite, personally known to mo to be the samo parson(s) whoss game(s) 1s/ero snbsorit_,e_d ‘to the
foregolng Instrument; anpearod before ms thils day In person, and ackriowledged that he/she/thsy signed, sealed and dolivered the suld:
Instrumont, as lster/thelr fro6 and voluntary eot, for the uses and purposes theroln aet forth; Inoluding the folease and. _v.falvor.or_ the .

tight of homostend. .- ' |
| -Givenundcrmybénd and potariaf seal, this l . Dayof Mbﬂ" 20'_ A

' —p . BT .

A Notary Publle =~ . "
My commission explres:

! .

"OFFICIAL SBAL"  §
i THOMAS L, JUSTICE, JR, B
8 Notary Publlo, Siate of linols™ §
4 My Comnlssion Expiros 10416113 §

E);émpt under the provislons of paragraph I' E i
12—~ [ ‘{ .

ey o ettt o s b e i i A L YTy

Ce AT s

LARALE AR it £ S0 i TP
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The Northeast Quarter (N.B, %) of the Northeast Quarter (N.B, %) of Seotion Th}rlysoné' (31),
Township Thirty-three (33) Notih, Range Six (6) Bast of the Third Principal Meridian, situated
in the County of Grundy in the Stafe of Itllnols, - -

EXCEPT . |
That part of the NE % NE % Sectlon 31, lying West of County Highway 6, also known as

. Kinsman Roed, in Township 33 North, Range 6 East of the Third Principal Meridian (Norman
Twp.) Grundy County, Ittinols. -
: !

|
- e,
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525386
PREPARKD BY: F \LED ,
‘Th Justles - oy .
71?3223? Seeet 1 FOR RECORD /;) 4) 124
Sulte A .

_ Ottavs 1L 61350 2012 JAH ~8 PH' 388
MAXL TAX BHL TO! | . v
Rodney and Regina Shalton ! : &%W 9 ?OM;M/
925 N, Klnsman Road ;

Senoca, IL 61360 : otﬁ"‘"w 1 REEHHH'
MAXL RECORDED DEED TO|
Rodney and Roglua Shelton : j/ é/ )3~

925 N. Kinsman Road _ | R P
Seneoen, IL 61360 | . - gurcharge ]

- QUITCLAIM DEED §10.00 @’é\
Stgtutoty (linols) _ . .

. : T o B ideratlon of
THB GRANTOR(S), Thomas F, Shelton, of 950 N. Kinsman Road, Villags of Séneca, State of [inols, for and In cons
Ten. Dollers ($10,00) and other good and valusblo conslderatfans, In hand pald,.CONVEY(S) AND QUITCLAIM(S) to Rodney . .

Shelton and Reglns Shelton, hiisband aud wifo of 925 N. Kinsman Road, Villago of Senocs, Stete of Iilinols olf luterest In the

fullowing desoribed real estate sifuated In the County of GRUNDY, State of Iifinols, to wit:

SEE ATTACHED EXEIIIT A,

e E Ot e st 1087

‘ Wby Qa0
e Hh e sy

Permanent Indox Numbes(s): 04-32+100-003
Proporty Address: Unitaproved Farmland

‘Permanent Jrdex Numbor(s): 04-32-100-004
Propeity Address: Unimproved Farmland

 Permanent Indox Number(s): 04-32-200.001
Property Address: Unlmproved Farmlahd

Horeby releasing and ﬁalvlng‘al! tights undor and by virtus of tho Homestead Bremptlons Laws of the State of linos.

Datod this .f- Dayof __ [faceston20 {f %%W

Thomas F, Shelton

(riniat et bl d aien ot
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STATEOF lifnols _
- ) Ss.

COUNTY OF LaSalls )

X, the undersigned, a Notary Publio In and for sald-County, in ths State aforssaid, do hereby certify that Thomas ¥, Shelton,
parsonally kiown to ms fo be the sawe porson(s) whose neme(s) fs/are subsoribed to the foregoing lnstrumant, apperred befors me
this day fn person, and scknowlodged that he/she/thoy slgned, sealed and delivered. the sald Instrument, a8 hisMer/tholr fieo and
vohuntary act, for the uses and purposes theroln set forth, Inoludlng the reloase and walver of the right of homestead. B

Given unider my hand and notariel seal, this | Dayof _\JL gmbﬂf L2y

: oty Publlo

My commission expires; _{O/(S" /(3

Bxempt utder the provislons of par ; ] g L ' .;"O
emp d PRAT : ~ § THOMASL, JUSTICE, Jn.
. #  Nolary Publio, Stata of (lincis
WA on Exgirss 101413, 4
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Exhibit A 595386
. T

'The Northwost Quarter, cxcept the West 100 acres thereof, In Seotion 32, Township 33 North,
Range 6 Bast of the Third Principal Maridian, in Grundy County; Ilinols.

ALSO BXCBPTING
Thet part of the North Half of Section 32, Township 33 North, Rauge 6 Bast of the Third
Principal Merldian described as follows; Commenoing at the Southeast corner of the Northwest
Quarter of said Section 32; thence South 89 degrées 28 minutes 08 seconds West, alongthe
south line of the Northwest Quarter of said Sectlon 32 for a distance of 575.29 feet; thence Nosth
00 degeees 31 minutes 32 seconds West, 421,50 feef; thence North §9 degtees 28 minutes 08
seconds Bast, 575,29 feet; thence South 00 dogreos 31-mimutes 52 scconds East, 421.50 foet to
ﬁ;{iﬂflof beglnning, containing 5,567 acres, more of less, in Notman Township, Grundy County,
inols, :

‘The West Half_of the West Half'of the Northeast Quarter of Section 3'2, Townghip 33 North,
Range 6 East of the Third Principal Merldian, in Grundy Cotwty, Winois.

. - MRS L et ned i s T .;,‘,.n_mmu;:wyuhl—u—ﬁﬂ‘:’ﬂ i an it —""'\
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UNITED STATES OF AMERICA
STATE OF ILLINOIS COUNTY OF GRUNDY .
‘ IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCMIY 0 6 20%
RUTH ANN ALFORD AS EXECUTOR OF THE ) & Jstton
ESTATE OF DORIS E. SHELTON, Deceased, ) /49' @é -
Plainfilf, ) GROUNDY COUN’ Rk
: )
Vs. | ) No. 2014-1-13
1 ‘ )
RODNEY SHELTON, )
Defendant. )

TION FOR JUDG l NT ON THE PLEADINGS [735 IL.CS 5/2-615(e
OR. IN THE ALTERNATIVE, MOTION TO DISMISS
COMPLAINT [735 ILCS 5/2-615(a)]

Now comes Defendant, RODNEY SHELTON, by and through his attorney, Darrell K.
Seigler of Darrell XK. Seigler, Ltd., and for his Motion for Judgﬁent on the Pleadings [735 ILCS
5/2-615(e)] or, in the Alternative, Motion to Dismiss Complaint [735 ILCS 5/2-615(a)], states as
follows:

' A,
NATURE OF ACTION AND ALLEGATIONS OF COMPLAINT

The “Complaint at Law” on its face alleges that Thomas F. Shelton was the “primary
agent (or attorney in fact)” for Doris Shelton under her 2005 power of attorney (Exhibit A}, and
that by executing'a quitclaim deed conveying her interest in real estate to Defendant Rodney
Shelton and his wife, “violated his duty as agent” by failing to reserve a life estate in Doris.
Shelton. Plaintiff further e;lleges that Rodney Shelton was named “first successor agent” under
the power of attorney, gnd that he “participated in such breach of fiduciary duty” by Thomas F,
Shelton, by failing to notify Doris of the breach of duty by Thomas and by failing to “take action

to safeguard [her] best interests”. The Executor seeks compensatory damages on behalf of the

R4 ¥ N
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Estate of Doris E. Shelton against Rodney Shelton, for an alleged loss of value of real property
and deprivation of income from that property during Doris Shelton’s lifetime. The Executor also

seeks attorney fees without any allegation as to the basis therefor.

Besed upon the Toregoing, the complaint apparently alleges an action 1ot breach of
fiduciary duty, brought against Rodney Shelton as a “successor agent” under the power of
| attorney. The complaint on its face bases the alleged liability of Rodney Shelton upon a specific
statutory provision contained in the Illinois Power of Attorney Act, i.e., 755 ILCS 45/2-10.3,
which became effective on July 1, 2011, and which provides as follows:
An agent is not liable for the actions of another agent, including a predecessor
agent, unless the agent participates in or conceals a breach of fiduciary duty
committed by the other agent. An agent who has knowledge of a breach or
imminent breach 'of fiduciary duty by another agent must notify the principal
and, if the principal is incapacitated, take whatever actions may be reasonably

appropriate in the circumstances to safeguard the principal’s best interest.

B

MOTION FOR JUDGMENT ON THE PLEADINGS PURSUANT TQ SECTION 2-615(e)

Defendant Rodney Shelton submits that judgment on the pleadings should be entered in
his favor and against Plaintiff, pursuant to Section 2-615(¢) of the Illinois Code of Civil
Procedure, for the reason tilat the pleadings (Complaint) disclose no genuine issue of material
fact and that Defendant Shelton is entitled to judgment as a matter of law.

C

MOTION TO DISMISS COMPLAINT PURSUANT TO SECTION 2-615(a)

Defendant Rodney ‘;Shelton submits that the Complaint should be dismissed with
prejudice pursuant to Section 2-615(a) of the Illinois Code of Civil Procedure, in that the

Complaint is substantially insufficient in law and fails to state a cause of action upon which relief

«C 18 A5



may be granted.

D.
SUBMISSION OF AUTHORITIES AND ARGUMENT BY MEMORANDUM

Defendant Rodney Shelton submits, in support of both motions set forth herein, his

Memorandum in Support! of Motion for Judgment on the Pleadings and Motion to Dismiss, filed
contemporaneously with this Motion.
WHEREFORE, D:efendant, RODNEY SHELTON, requests the following relief:
A. That this Honoral;le Court enter an order granting judgment on the pleadings in favor of
Defendant and agginst Plaintiff;

B. In the alternative, enter an order dismissing the Complaint at Law with prejudice; and

C. For such other and further relief as the Court deems just and proper.

Respectfully Submitted,

Lorttdp

DARRELL K. SEIGLER, Attorney for
Defendant, Rodney Shelton

Darrell K. Seigler, LTD. ' B
434 Pearl Street j |
Ottawa, IL 61350 i
(815) 433-3333 |

C 19 A-1b
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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT

GRUNDY COUNTY, ILLINOIS
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1 .
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Vs, . '
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] : GRUNDY COUNTY CIRCUIT GLERK
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2016 IL App (3d) 140163

Opinion filed August 1,2016

i : INTHE

APPELLATE COURT OF ILLINOIS

, THIRD DISTRICT
Inre ESTATE OF THOMAS F. SHELTON, ) Appeal from the Circuit Court
Deceased, (Ruth Ann Alford, Executor, ) of the 13th Judicial Circuit
Petitioner-Appellant, v. Rodney I. Shelton, - ) Grundy County, [llinois
‘Respondent-Appellee). )
‘ ) Appeal No. 3-14-0163
) Circuit No. 13-P-17
)
_ .) Honorable
) Lance R. Peterson
. ) Judge, Presiding
RUTH ANN ALFORD, as executor of the - )  Appeal from the Circuit Court
ESTATE OF DORIS E. SHELTON, ) of the 13th Judicial Circuit
, ' }  Grundy County, Illinois
Plaintiff-Appellant )
: ) Appeal No. 3-14-0685 /
v. : )  Circuit No. 14-L-13
- . ) |
RODNEY I. SHELTCN, ) Honorable
. } Lance R, Peterson
Defendant-Appellee. ) Judge, Presiding

JUSTICE HOLDRIDGE delivered the judgment of the court, with opinion.
Justice Carter concurred in part and dissented in part, with opinion.
Justice Schinidt concurred in part and dissented in part, with opinion.

OPINION
In these consolidated cases, Ruth Ann Alford, as the executor of the estates of her late

parents, Thomas and Ddris Shelton, sued her brother, Rodney Shelton, to recover real estate that

A'_‘/X
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she alleged Rodney haq wrongly receiv;ad from both estates and for damages resulting from
Rodney's alleged violat;ion of his legal duties as successor power of attorney for Doris. In case
No. 3-14-0144, Ruth Ainn, as executor of Thomas's estate, filed an amended estate cita_tion
';eeking the return to Tlllomas‘s estate of a fam that Thomas had conveyed to Rodney in |
December 201 1. Ruth Ann alleged that the conveyance was presumptively fraudulent be.cause it
occurred while Rodney was named as the sﬁcce’ssor power of attofney under Thomas's Illinois
Statutory Short Form Power of Attorney for Property (PbA), and while Doris, Thomas's primary
power of attorney under the POA, was incompetent. Rodney moved to dismiss the corﬁplaint
under sections 2-615 an|ld 2-619 of the Code of Civil Procedure (Code) (735 ILCS 5/2-615,2-619
(stt 2010)). The trial? court granted Rodney's motion to dismiss under section 2-619 because it

found that Ruth Ann had failed to establish that Doris was incompetent at the time of the

conveyance and that Rodney owed Thomas a fiduciary duty at that time.

In case No. 3-14-0685, Ruth Ann, as executor of Doris's estate, sued Rodney for damages
allegedly caused by Rodney's breach of a duty to Doris as a successor power of attorney. Ruth
Ann alleged that, whilel,.Rodney was named as a successor power of attorney for Doris, and while
Doris was incompetent :to manage her own affairs, Rodney colluded with Thorﬁas, Doris's
brimary power of attorney, to transfer Doris's interest in certain real estate to Rodney in violation
of sec_tion 2-10.3(b) of tﬁe Hlinois Power of Attorney Act (Act) (755 ILCS 45/2-10.3(b) (West
2010).. Rodney moved to dismiss the complaint under se;ction 2-615 of the Code (735 ILCS 5/2-
615 (West 2010)). The ?rial court granted Rodney's motion and found as a rﬁatter of law that, at

the time of the transaction at issue, Rodney had no duty to Doris. This appeal followed.

|
!. FACTS

A-19
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On January 18, ;’2005,Th0mas Shelton éxecuted an lilinois Statutory Short Form Power
of Attorney for Property (POA) appointing his wife, Doris Shelton, as his "attorney-in-fact" or
"agent." The POA form states that Doris has the power to act for Thomas and in his name in any
way Thomas could act in person with respect to several enumerated powers, including: (1) the

[}

power to "pledge, sell, and otherwise dispose of any real or personal property without advance

. notice” to Thomas; (2) the power to make Estate transactions, gifts, and "all other property

powers and transactions"; (3) the power tb name or change beneficiaries or joint tenants; and (4)
the power t.o cﬁercise trust powers. It was a "durable" power of attorney in that it provided that
Thomas's appoi.nte}d agent "may exercise the powers given here throughout [Thomas's} lifetime,
after [he] become|[s] disabled" (unless Thomas or a court otherwise limijted or terminated the
agent's power, whié:h did not occur).

In paragraph 8,Th(j)mas"s POA provided:

"If ﬂ:ny agent named by me shall die, become incompetent, resign or refuse
to accept th?e office of agent, I name the folldwing (each to act alone and
successively, in the order named) as successor(s) to such agent: my son Rodney I.

- Shelton - nlly daughter Ruth Ann Alford.

For Ipur,‘p<‘)ses of this paragraph 8, a person shall be considered to be
incompctep:t if and while the person is a minor or an adjudicated incompetent or
disabled pér}son or the person is unable to give prompt and intelligent
consideration to business matters, as .certiﬁed by a licensed physician."

On the same day Thomas executed his POA, Doris éxecuted a substantively identical

durable POA for property appointing Thomas as her agent (or attorney-in-fact) and Rodney and

Ruth Ann, successively, as successor agents.

3
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~ Thomas and Doris ownedla farm together as joiné tenants. On December 1,2011,
Thomas executed quitcjlaim deeds conveying his and Doris's interest in the farm to Rodney and
Rodney's wife. ’i‘homas conveyed his own interest in the farmon his own behalf, and he‘ ‘
conveyed Doris's interest in the farm as attorney-in-fact under Doris's power of attorney. On the
same day, Thomas executed another quitclaim deed conveying to Rodney and Rodney's wife

another farm that was titled in Thomas albne. '

On December 2, 2013, Thomas's estate (by its executor, Ruth Ann), filed an amended
citation under section 16-1 of the Probate Act ;)f 1975 (Probate Act) (755 ILCS 5/16-1 (West
2012)) against Roc;lney Eand his Xvife to recover the farm originally owned by Thomas. The
citation alleged that, atl !;thc time Thomas conveyed the farm to Rodney, Rodney was Thomas'’s
agent under Thomas' POA because: (1) Thomas's POA designated Rodney as successor POA;
and (2) at the time of the conveyance, the predecessor POA (Doris) was incompetent. In support
of the latter assertion, the estate alleged that: (a) "[flrom March 2011 Doris *** was observed to
have confusion and lacl;( of short term memorization [sic]"; (b) "[m]edical treatment records
through, and beyond, I)I:ecembér 1, 2011 reflect Doris's *** continued confusion and cognitive
impairment"; {c) "[a]bn!ormal EEG of 9-15-2011 found 'features that would be consistent with
diffuse cerebral dysfunétion' ";.(d) “[o]n or about October 4, 2011, Doris *** was diagnosed with
dementia™; (e) "[rJecords for Doris *** thereafter reflect progressive décline in cognitive level,
disorientation and hallucinations." The complaint alleged that, based on "the progressive effects
of [Doris's] diagnosed Dementia as set forth above," Doris "was unable to manage her affairs due
to said mental deﬁéicncy and was incompetent at the time of the execution of the foregoing

' |

deeds." The complaint did not attach a physician's report certifying that Doris was unable to
|

conduct her business affairs or otherwise incompetent.

4
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The complaint further alleged that, due to Doris's incompetence at the time the deeds at
issue wére executed, "Rodney *** had succeeded to and was the POA under the power of
attorney which created a ﬂdujciary rélationship between Thomas *** and Rodney." Thg:rcforc,
the complaint maintained, the conveyances from Thomas to Rodney were "presumptively
fraudulent” and Rodney was required show by clear and convincing evidence that the
"transaction was féir and equitable." Absent such showing, the complaint asked that the deeds be

set aside.

On December 1 1 ,2013, Rodney filed motions to dismiss the estate's amended petition for
citation under sections 2-615 and 2-619(a)(9) of the Code. The latter motion noted that Doris had
not been adjudicated incompetent or declared incompetent by a physician's certification, as |
required by paragraph 8 of Thomas's POA. Therefore, Rodney argued, Rodney never assumed a
fiduciary duty to Thomas under the POA. Moreover, Rodney contended that "[t}he power of
attorney at issue and apblicable principles of Illinois law do not permit a retroactive adjudication
of incompetence or the creation of a fiduciary relationship nunc pa.ro tunc." The estate filed a
response to Rodney's mptions to dismiss and 'Rodney filed a reply.

On January; 30, 2014, the estate filed the "Physici‘an's Report" of Dr. Daniel M. J ura.k,
Doris's former treating physician, as a supplemental exhibit to its response to Rodney's motions
to disrﬁiss. In his report, Dr. J.urak stated under oath that Doris had suffered from "[d]ementia,
diagnosed on or before October 4, 2011, associated with Parkinson's Disease with a start of care
date of October 13, 201 1 " Dr. Jurak further stated that Doris had an "onset of confusion in
March 2011" and had "exhibited continuing diminishment of mental and cognitive ability with
progressive worsening through the date of her death in 2012." Dr. Jurak opined that "[a]s of, and

including, December 1,2011, *** Doris Shelton was incompetent, unable to manage her

i
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personal affairs, unable to give prompt and intelligent consideration [to] her personal affairs and -

‘unable to give prompt and intelligent consideration to business matters." Dr. Jurak stated that he

i

based these observations on: (1) "[his] own examinations(s), continuing care and observations(s),
of Doris Shelton from 2008 through the date of her death"; and (2) "[r]eview and examination of
treatment records kept in the ordinary course of business, created by persons with independent
kn0wlcdgc'of their personal obscrvﬁtions and assessments, made at or near their personal
observations and assessments[,] *** records of which [Dr. Jurak had] found to be accurate ﬁnd
reliable.”

The trial court held a hearing on Rodney's motions to dismiss on February 4, 2014. After
reading the parties' briefs and hearing oral arguments, the trial coﬁrt'denicd Rodney's motion to
dismiss under Rule 2—6i5 but granted his motion to dismiss under rule 2-619(a)(9). The court
reasoned that, at the tirr?le of the conveyance on Decembe:r 1,2011, no doctor had certified that
Doris was unable to mai'nage her financial affairs, and the doctor's certification that "would
trigger that POA" occurred two years after the event. The court concluded that "I don’t think |
you can retroactively a ;year or two years later submit a certification *** that is speqiﬁcal}y

1

referred to in the POA dnd have retroactive effect.”

On March 24, 2014, Ruth Ann, as executor of Doris's estate, filed a complaint against
Rodney seeking damages for Rodney's alleged breach of fiduciary duty to Doris. The complaint
alleged that, oﬁ December 1,2011, Thomas violated his duty as Doris's agent under Doris's POA
by transferring all of Doris's interest in the farm to-Rodney and Rodney's wife without reserving
a life estate in Doris at a time when Doris was incompetent and in need of income from the
property. The complaint further alleged that Rodney "participateci in such breach of fiduciary

duty” by Thomas in violation of section 2-10.3 of the Act (755 ILCS 45/2-10.3 (West 2010)) by

6
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failing to notify Doris of such breach and by failing to take action to safeguard Doris's best
interests. The complaint sought damages "in an-amount not less than $50,000" plus attorney's
fees and court costs.

ﬁodney filed a.motion for Jjudgment on the pleading pursuant to sectlion 2-615(e) of the |
Code or, in the alternative, a motion to dismiss the complaint under section 2—615(a) of the Code.
In both motions, Rodney argued that he was not an "agent" as alleged in the complaint under

either Doris's POA or section 2-10.3 of the Act. Rodney maintained that he had no fiduciary

duty to act as alleged in the complaint, and that the complaint thereby failed to state a cause of

. action for breach of fiduciary duty. In its response to Rodney's motions, Ruth Ann argued that,

as a designated successor agént under Doris’s POA, Rodney was a fiduciary as a matter of law
and therefore had a duty to Doris on the date the deeds were executed. During oral argument,
Ruth Ann argued that séction 2-10.3 of the Act and Hlinois case law stand for the proposition
that a "secondary agcntlcould, be IiaBle" if he "sees the primary agent violate his duty to the
principal,” and that a successor POA has a duty to take action under such circumstances to
protect the principal from harm.

After oral argument, the trial court took the matter under advisement. On August 29,
2014, the trial court issued a ruling from the bench finding as a matter of law that Rodney never
became an agént of Doris's under Doris's POA, and therefore no fiduciary duty ever arose. The
court found that, at the time of the con\;eyance at issue, Thomas was Dorils's agent with all of the
discretion that Doris ch(;‘ose to give him. Accordingly, the trial court granted Rodney's motion to

dismiss Ruth Ann's c'ompla‘int with prejudice under section 2-615(a).

Thomas's estate appealed the trial court's dismissal of its amended petition for citation to

recover property from Rodney under section 16-1 (appeal No. 3-14-0163), and Doris's estate

7
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appealed the trial court's dismissal of its complaint for damages against Rodney (appeal No. 3-

14-0685). We consolidated the appeals.

J17 ' o ANALYSIS
718 1. The Dismissal of the Amended Estate Citation filed by Thomas's Estate
919 In appeal No. 3-14-0163, Ruth Ann, as executor of Thomas's estate, argues that the trial

court erred in granting Rodney's motion to dismiss the amended estate citation under section 2-
619(a)(9) because Rodney ’was Thomas's fiduciary at the time Thomas conveyed his farm to
Rodney, thereby réndering the conveyance presumptively fraudulent. A motion for involuntary
dismissal under section 2-619(a)(9) of the Code admits the legal sufficiency of the complaint,
admits all Qeli-pleaded facts and all reasonable inferences therefrom, and asserts an affirmative
fmatter outside the complaint bars or defeéts the cause of action. Reynolds v. Jimmy John's
Enterprises, LLC, 2013 IL App (4th) 120139,9 31. When mling on a section 2-619(a)(9)
motion, the court construes the pleadings "in the light most favorable to the nonmoving party"
(Sandholm v. Kuecker,2012 1L 111443, 9 55), and should only grant the motion "if the plamtiff
can prove no set of ‘facts that would support a cause of action" (Snyder v. Heidelberger,2011 IL

111052,9 8). We réview a trial court's dismissal of a complaint under section 2-619(a)(9) de
novo. Reynolds,2013 It App (4th) 120139,ﬂ 31.

920 | Ruth Ann argues that Rodney had a fiduciary relationship with Thomas at thé time of the
conveyance in December 2011 because Thomas had designated Rodney as a successor agent in
his POA. She also maintains that, because Doris was incompetent at the time Thomas conveyed
his farm to Rodney in Décember 2011 (as certified by Doris's treating physicianl in 2014),
Rodney had succeeded Doris as Thomas's attorney-in-fact at the time of the conveyance, which

made him Thomas's fiduciary. Ruth Ann argues _that, because Rodney was Thomas's fiduciary,
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Thomas’s conveyance of his farm to Rodney was presumptively fraudulent, and the trial court
erred in dismissing the amended estate citation.

A ﬁduciary:‘relationship is one where a person is under a duty to act for the benefit of

" another. In re Estate of Baumgarten, 2012 IL App (1st) 112155,9 16. A fiduciary relationship

can arise as a mattér of law or fact, In re Estate of DeJarnette, 286 1ll. App. 3d 1082, 1088
(1997). ‘Onc way iP which a fiduciary relationship can exist as a matter of law is through the
appointment of a pé)wer of attorney. /d.; see also Clark v. Clark, 398 1Il. 592,600 (1947); Inre
Estate of Elz'as,408l Ill. App. 3d 301,319 (2011) ("A power of attorney gives rise to a general

fiduciary relationship between the grantor of the power and the grantee as a matter of law.");

- Spring Valley Nursing Center, L.P. v. Allen,2012 IL App (3d) 110915,9 12 ("When a person is

designated as an agent under a power of attorney, he has a fiduciary duty to the person who made

the designation."). |
. | |
"The mere ei‘(istcncc of a fiduciary relationship prohibits the agent from seeking or

4
i

obtaining any selﬂs:h benefit for himself, and if the agent does so, the transaction is presumed to
be fraudulent." Sprfing Valley Nursing Center,2012 IL App (3d) 110915, 9 12; see also Clark,
398 Ill. at 601-02. "Thuir), any conveyance of the principal's property that either materially
benefits the agent or is fc?r the agent's own use is presumed to be fraudulent." Spring Valley

.

Nursing Center, 2012 IL; App (3d) 110915, 9 12; see also Clark,398 1ll. at 601, In re Estate of

Rybolt,258 Tli. App. 3d 886, 889 (1994)." This rule applies to conveyances of the principal's

j .
-The presumption of fraud is not conclusive and may be rebutted by clear and convincing
evidence to the cont;rary. Spring Valley Nursing Center,2012 IL App (3d) 110915, % 13. The
burden is on the ageht to rebut the presumption.by showing that he acted in good faith and that

he did not betray the confidence placed in him. Jd. If the agent satisfies this burden, the

9
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property by the agent to a third party on behalf of the principal and also to conveyances made by
the principal directly to the agent. See, e.g., C;‘,’ark; 398 Ill. at 601; Estate of Rybolt, 258 111.- App.
3d at 889. "[TThe burden of pleading and proving the existence of a fiduciary relationship lies
with the party seeking relief." Lemp v. Hauptmann, 170 Ill. App. 3d 753,756 (1988). The trial
court's determination whether a POA gives nise to a ﬁduéiary relationship as a matter of law is a
legal conclusion that we review de novo. |

In determining \;vhether Rodney was Thomas's fiduciary at the time of the conveyance at
issue, we must first answer a threshold legal qilestion. Specifically, we must decide whether a
succes.ls'or agent under a POA has a fiduciary duty to the principal before he becomes the acting
agent (or the "attorney in—fact':) merely by virtue of being named a successor agent in the POA.
This is an issue of first impression. Illinois courts have held repeatedly that an appointed agent
under a POA (i.e., an agent designated as the principal's attorney-in-fact) hés a fiduciary duty .to
the principal as a matter of law from the time the POA is executed, regardless of whether or
when he exercises his powers under the POA. See, e.g., Estate of Elias, 408 lll. App. 3d at 320;

see generally In re Estate of Miller,334 111. App. 3d 692, 697, 700 (2002). However, no

transaction in -question vl'vi_ll be upheld. See 755 ILCS 45/2-7(a) (West 2010); Clark, 398 Ili. at
602. However, if the agent fails to rebut the presumption, the transaction will be set aside. See
755 ILCS 45/2-7(a), (f) (West 2010); Clark, 398 11l. at 601. Some of the significant factors to be
considered in determining if the presumption of fraud has been rebutted include whether the
fiduciary made a frank disclosure to the principal of the information he had, whether the
fiduciary paid adequate consideration, and whether the princip'al had combetent and independent
adviée. Spring Valley Nursing Center, 2012 IL App (3d) 110915, §:12; Estate of DeJarnette, 286

111 App. 3d at 1088.

10
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. published Illinois decision holds that a party named a successor agent under a POA has such a

duty before he becomes the principal's atiorney-inifact. That is not surprising, because a
fiduciary relation i:s created by the "appointment,” "granting," or "designation” of a power of
attorney (see, e.g.,fEstate of DeJarnette, 286 lll. App. 3d at 1088; Estate of Elias, 408 111, App.
3d at 319, Spring Valley Nursing Center,2012 IL App (3d) 110915, 9 12), and a successor agent
under a POA is appointed, granted, or designated a power of attorney only contingently, i.e.,
only if the person desi g;nated attorney-in-fact under the instrument is unwilling or unable to act
on the principal’s behalf. In this case, Thomas’s POA provided: "If any agent named by me
shall die, become incompetent, resign or refuse to accept the office of agent, ] name the
following (each to act alone and successively, in the order named) as successor(s) to such agent:
my son Rodney 1. $hcltpn -- my daughter Ruth Ann Alford." (Emphasis added.) Thus,

Lo
Rodney’s designation aé Thomas's agent under the POA, and the attendant powers to act on
Thomas’s behalf , v:vould be triégercd if, and only if, the designated attorney-in-fact (Doris) died,
became incompetent, or refused to accept the agency. Until any of those events occurred,
Rodney had no power olf attorney under the document, and therefore no common-law fiduciary
duty to exercise such pdfwer according to Thomas’s interests. In sum, it is the pow'er toactasa
principalfs attorney-in-fact that creates a fiduciary duty as a matter of law. Until that power is
actually conferred, there can be no corresponding fiduciary duty to use that power for the
principal's benefit.

Having found that Thomas’s designation of Rodney as a successor agent under the POA

did not create a common-law fiduciary relationship, we proceed to the second question noted -

above: namely, whether the estate established that Doris was incompetent at the time of the

conveyance in 2011 (and, therefore, that Rodney became Thomas's agent-in-fact at that time

11
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under the POA) through Dr. Jurak's physician's report, even _though that report was prepared and
signed approximately two years later. The trial court answered this question in the negative. '
The court concluded thgt a physician's cerfification of incompetency had to be rendered prior to
the conveyance at issueé-in-order to establish Doris's incompetency under Thomas's POA, and that
a physician's certification prepared two years after the fact could not establish Doris's
incompetency "retroactivély." We agree.

As noted, Thomas’s POA names Rodney as a successor agent only if the designated
attorney-in-fact (Doris) “shall *** become incompetent." The next sentence states that "[f]or
purposes of this paragréph *** a person shall be considered to be incompetent if and while the
person is a minor or an adjudicated incompetent or disabled person or the person is unable to
give prompt and intelligent consideration to business matters, as certified by a licensed
physician." (Emphasis added.) Although the POA does not expressly state when the physician's
certification must take place, when the paragraph is read as a whole, the clear implication is that |
the certification must ovlcur before the successor power of attorney bécomes the attorney-in-fact.
Unless the oni ginally designated attorney-in-fact is disab!ed or a minor, she does not “become
incompetent” for purpoées of the POA unless she is adjudicated incompetent or certified
incompetent by a licensed physician. Moreover, the POA expressly states that the 'ori ginal agent
will be considered incompetent “if and while” such certification and adjudication tgkes pace.
(Emphasis added.) The most straightforward reading of these provisions is that the physician's
certification, like an adjudication of incompetency, is meant to serve as a triggering event that
nullifies the prima.ry agent's authority at the time of the certification and in the future, until the

certification is rescinded. Nothing in Thomas's POA suggests that a physician's certification

prepared years after the fact may retroactively nullify the designated agent-in-fact's authority to
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act under the POA. Because written POAs must be strictly construed in Illinois (In re Estate of
Romanowski, 329 Ill. App. 3d 769 (2002); Amcore Bank, NA. v. Hahnaman-Albrecht, Inc., 326
Ill. App. 3d 126 (2001)), we will not read such intent into the instrument by implication where

the text does not clearly support that interpretation.

. Moreover, there are good policy reasons for reading a standard form POA in this manner.

‘Allowing incompetency determinations to be made years after the fact could create uncertainty

i

and lead to situations where an-acting power of attorney makes financial decisions for a long
period of time befo-re h(;, or she is declared incompetent and replaced with a successor POA.
Principals, acting agents, successor agents, and third parties need to know with certainty who has
the authority to act on the principal's behalf (and who has fiduciary duties to the principal) at a
particular time. If ?n attorney-in-fact's authority can be nullified retroactively by a doctor's
certification years ;ifter the fact, the designated successor agents would never be certain when
their powers and dllxtics under the POA were triggered. A successor agent under the POA might
reasonably believe that the attorney-in-fact is competent, only to discover years later that she had
been incompetent for years, and that the successor agent has been inadvertently shirking his duty
throughout that entire périod. This would create a regime of instability and uncertainty. which
could upset the settled expectations of principals, attomeys'-in-fact, successor agents, and third
parties who have transacted business with an attorney-in-fact. Moreover, allowing retroactive

certification of an agent's incompetency would likely spawn liti gation (complete with conflicting

_expert testimony) to establish when an attorney-in-fact became incompetent. A bright-line rule

5
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requiring a physician'’s certification of incompetency before the attorney-in-fact is replaced by a
successor agent wc?mld avoid all of these prol?lems.2 |

Accordingliy, we affirm the trial court's ('ii_smissal of the amended estate citation in appeal
No. 3;14—0163.

2. The Dismissal of Doris's Estate's Claim Against Rodney

In Case No. 3-14-0685, Ruth Ann, as executor of Doris's estate, argues that the trial court
erred in dismissing Doris's estate's claim against Rodney’for breach of fiduciary duty as a
successor trustee under section 2-10.3(b) of the Act (755 IL.CS 45/2-10.3(b) (West 2010)). The
trial court dismissed Ddris's estate's claim under se;ction 2-615(a) of the Code. A section 2-
615(a) motion to dismis:s tests the legal. sufficiency of the complaint on its face. Doe-3 v.
McLean County Unit District No. 5 Board of Directors,2012 IL 112479,9 15. A section 2-
615(a) motion argues that the facts alleged in the complaint, viewed in the light most favorable
to the plaintiff, and taking all welll-pleaded facts and all reasonable inferences that may be drawn

from those facts as true, are insufficient to state a cause of action upon which relief may be

2 In his dissént m appeal No. 3-14-0163, Justice Schmidt suggests that most of these
problems could be alleviated if we allowed retroactive certifications of incompetency by
physicians but limited the effect of such certifications to transactions that benefit the successor
agent. See infra9 50. That may well be true. However, the language of Thomas’s POA_dc;es
not support retroactive certifications of incompetency, much less the limitation of such
certifications to transactions that benefit a successor agent. As noted above, written POAs must
be strictly construed in Illinois. In re Estate of Romanowski, 329 1Il. App. 3d 769 (2002);
Amcore Bank, 326 Il1. A};)p. 3d 126. Accordingly, we cannot read provisions or lirnitations into a

POA that are not clearly supported by its text.
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gr_antéd. Id.,925. "[A] cause of action should not be dismissed pursuant to section 2-615 unless
it is clearly apparent that no set of facts can be proved that would entitle the plaintiff to

recovery." (Internal quotation marks omitted.) /d. We review a trial court's dismissal of a

- complaint under section 2-615(a) de novo. Id.

The comp]z:iint in this case alleged that, on December 1,2011, Thomas violated his
fiduciary duty as borié’s agent under Dofis's POA by transferring all of Doris's interest in the
farm to Rodney and Rodney's wife without reserving a life estate in Doris at a time when Doris
was incom.petent and in need of income from the property. The complaint alleged tl;at Rodney
"participated in such breach of fiduciary duty" by Thomas in violation of section 2-10.3 of the
Act (755 ILCS 45/2-10.3 {West 2010)) by failing to notify Doris of such breach and by failing to
take action to safeguard Doris's best interests. \

Section 2-10.3 of the Act is entitled "Successor Agents.” Subsection (b) of section 2-10.3
provides that:

"An agent is not liable for the actions of another agent, including a predecessor

agent, unless the agent participates in or conceals a breach of fiduciary duty

committed by the other agent. An age'nt who has knowledge of a breach or

imminent breach of fiduciary duty by another agent must notify the principal and,

if the princi?al is incapacitated, take whatever actions may be reasonably

appropriare‘ in tﬁe circumstances to safeguard the principal's best interest."

(Emphasis added.) 755 ILCS 45/2-10.3(b) (West 2010)).

Ruth Ann argues that, under section 2-10.3(b), Rodney is liable for any breach of

fiduciary duty committed by Thomas when he conveyed Doris's interest in the farm to

Rodney.

15
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In dismissing the complaint, the trial court held that, because Rodney was only a
successor agent wtixo never became an actual agent of Doris's under the POA, no ﬁdqciary duty
ever arose as a matter of law. However, although we agree that Rodney did not have a fiduciary
duty to Doris under the POA or under the common Jaw, that does not resolve the matter. The
complaint in this case was based upon section 2-10.3(b) of the Act. That section provides thgt

SUCCessor agents may be liable for breaches of fiduciary duty committed by their predecessor

agents if they participate in or conceal such breaches. 755 ILCS 45/2-10.3(b) (West 2010).

_ Successor agents are liable for such conduct under section 2-10.3(b) regardless of whether they

have independent fiduciary obligations to the pﬁncipﬁl. Section 2-10.3(b) does not state that
P

successor agents may be liable for breaches committed by predecessor agents only if they

themselves become acting agents.

Moreover, section 2-10.3(b) imposes écrtain affirmative obligations upon successor
agents. Specifically, se(é:tion 2-10.3(b) provides that a successor agent "who has knowledge of a
breach or imminent brcalch ofﬁduciary duty by another agent" "must notify the principal and, if
tﬁe principal is incapacitated, take whatever actions may be reasonably appropriate in the

circumstances to safeguard the principal's best interest." Id. The statute suggests that successor

agents who fail to dischérge these obligations are liable for any breach of fiduciary duty

* committed against a principal by a predecessor agent.’

3 It should be emphasized, however, that the statute only imposes affirmative duties on a
successor agent in the evi_ent that the successor agent "has knowledge of a breach or imminent
breach of fiduciary duty :by another agent." /d. In that event, and only in that event, the
successor ageﬂt must notify the principal and, if the principal is incapacitated, take reasonable

steps safeguard the principal's best interest. Id.
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Thus, by its pla}n terms, section 2-10.3(b) could support a cause of action against a
successor agent if the s%uccessor agent participated in or concealed a breach of duty by a
predecessor agent, or 1fi the successor agent wa.s.aware of an imminent breach of fiduciary duty
by a predecessor ageﬁt Ebut failed to notify the principal or take reasonable steps to s‘afeguard an
incompetent principal's|interest. In this case, the'.complaint alleged that: (1) Thomas violated his
fiduciary duty as Doris’s agent under Doris's POA by transferring all of Doris's interest in the
farm to Rodney and Rohney's wife without reserving a life estate in Doris at a time when Doris
was incompetent and in:need of income from the property; (2) Rodney was aware that Thomas
was going to execute a deed accomplishing this-wrongful transfer of Doris's property interest;
and (3) Rodney "participated in such breach of fiduciary duty" by Thomas in violation of section
2-10.3(b) by failing to notify Doris of such breach and by failing to take action to safeguard
Doris's best interests. 'fhus, the corﬁplaiht alleged facts sufficient to state a cause of action. We
therefore hold that the tli'ial court erred in dismissing the complaint under section 2-615(a).

Rodney argues that, when the Act is read as a whole, it is clear that section 2-10.3(b) does
not apply to successor agents. Section 2-10.3(b) states that "[a]n agen:" may be liablé for the
actions of another agent under certain specified éi reumstances; it does not state that a "successor
agent" may be liable for such actions. Similarly, section 2-10.3(b) imp-oses certain duties on an
"agent," not a "successor agent." The Act defines:"agent” as "the attorney-in-fact or other person
designated to act for the principal in the agency." 755 ILCS 45/2-3 (West 2010).* By conltrast,
section 2-10.3 suggests that a "successor agent".is designated to act only "if an initial or
predecessor agent resigns, &ies, becomes incapacitated, is not qualified to serve, or declines to

serve." 755 ILCS 45/2-10.3(a) (West 2010). Thus, Rodney contends that, by using the term

“ The "agency" is the written power of attorney. éee 755 ILCS 45/2-3 (West 2010).
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"agent" instead of "successor agent" throughout section 2-10.3(b), the legislature expressed its
iﬂtenf that the duties and potential liability prescribed by that section should apply only to

attorneys-in fact, not to successor agents.

We disagree. Section 2-10.3(b) is a subsection within section 2-10.3, which is entitled
"Successor agents.” The other two subsections within that section both clearly apply to successor
agents. See 755 ILCS 45/2—10.3(a), (c) (West 2010). Thus, it stands to reason that section 2-

10.3(b) applies to successor agénts as well.

Moreover, section 2-10.3(b) imposes certain duties on an agent "who has knowledge of a
breach or imminent breach of fiduciary duty by another agent." (Emphasis added.) 755 ILCS
45/2—10.3(b) (West 2010). As Rodney acknowledges, only attorneys-in-fact have fiduciary
obligations to the principal under a POA, and only attomeys—iln—fact are authorized to act for the
principal. Accordingly,‘ only an attorney-in-fact could commit an "immanent breach of fiduciary
duty." This mcansithat section 2-10.3(b) must intend to imposé duties on an agent when certain

\
uniawful acts are piprfor[;med or about to be performed by an acting attorney-in-fact under a POA.

: | ‘
As noted, however, Rodney argues that section 2-10.3(b) imposes duties only on an attorney-in-

fact. If that were true, then the statute could apply only in a situation where there are co-agents
(i €., two simultancouslj acting attorneys-in-fact) under the POA. Ho“;ever, a careful reading of
the Act as a whole establishes that section 2-10.3(b) was not intended to apply to co-agents.
First, as noted, section 2;_-1{).3(b) appears in a section of the Act entitled "Succeésor agents," not
"co-agents." More impo;;rtantly, there is a separate section of the Act entitled "Co-agents" (755
ILCS 45/2-10.5 (West 2(2)10)), and that section contains a subsection that is identical to section 2-
10.3(b) (see 755 ILCS 45/2—10.5(0) (West 2010)). If section 2-10.3(b) applicd. to co-agents, as

Rodney maintains, then éectign 2-10.5(c) would be rendered superfluous. "It is a general rule of
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construction that where a statute can be reasonably interpreted so as to give effect to all its

provisions, a court will not adopt a strained reading which renders one part superfluous." Bass v.

" Cook County Hospital, 2015 1L App (1st) 142665, 9 25. For this additional reason, we reject

Rodney's interpretation_ .
- In his partial dis:_,sent in case No. 3-14-0685, Justice Carter maintains that our decisions in
these two consolidated appeals are inconsistent. See infra,§47. We aisagree. In the first appeal
{No. 3-14-0163), we hdld that a successor agent under a PQA has no fiduciary duty to the
principal under the corﬁmon law until he becomes the acting agent (or attorney-in-fact). In the
secona appeal (No. 3-14-0685), Justice Schmidt and I hold that a successor agent has a limited
statutory duty under section 2-10.3(b). That statutory duty is an exception to (i.e., in derogation
of) the common law rule that successor agehts have no duties to the pn’ncipal'. However, itisa
very limited duty. As noted above, the statute imposes a duty on a successor agent to: (1) refrain
from pa;nicipatjng m or concealing a breach of fiduciary duty committed by another agent; (2)
notify the pn'ncipaliof any immanent breach of fiduciary duty by another agent and, if the
principal is incépa(;itated, take whatever actions may be ‘reasonably appropriate under the
circumstances to safeguard the principal's best interest. The latter duty is imposed only if the

successor agent has knowledge of a breach or imminent breach of fiduciary duty by another
agent. Thus, it will apply only in very limited ci‘l"cumstances.

We also disagree with Justice Carter’s conclusion that “the references to the ‘agent’ in
section 2-10.3(b) are limited solely to the acting agent or attorney in-in-fact.” Infra 947. As
explained above, when sé_action 2-10.3(b) is read in conjunction with other relevant provisions of
the Act, the only reasonable conclusion is that section 2-10.3(b) was inténded to apply to

successor agents, not to co-agents or other attorneys-in-fact.
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Moreover, contrary to J uf»tice Carter’s conclusion (infra § 47), our reading of section.2—
10.3(b) does not éonﬂict'with section 2-7, which provides that an agent has no duty to "assume
control of or resp(!)nsibility for any of the principal's property, care or affairs, regardless of the
principal's physic;al or mental condition." 755 ILCS 45/2-7 (West 2010). Section 2-10.3(b)
merely imposes a limited duty under certain narrow and specified circumstances, as discussed
above. In any event, even if there were some tension between these two provisions, the specific
duties imposed in section 2-10.3(b) would control over the general principle annour;ced in
section 2-7. See Sierré Club v. Kenney, 88 1il. 2d 110, 126 (1981); Calibraro v. Board of
Trustees of the Buffalo Grove Firefighters' Pension Fund,367 Ill. App. 3d 259, 262 (2006).

For the reasons E:set forth above, we reverse the trial court's dismissal of Doris's estate's
claim.

! CONCLUSION

The judgment 01:° the circuit court of Grundy County in appeal No. 3-14-0163 is affirmed.

The judgment of the circuit court of Grundy County in appeal No. 3-14-0685 is reversed and
|

remanded for further proceedings.

i
No. 3-14-0163, }!\fﬁrmed.
No. 3-14-0685, Reversed and remanded.

JUSTICE CART_ER, concurring in part and dissenting in part.

I concur with thel majority's decision afﬁrming the trial court's dismissal of the amended
estate citation in appeal No. 3-14-0163. ‘Speciﬁcally, I agree with the analysis in paragraphs 18
through 27. |

However, for the reasons that follow, I also respectfully dissent from the majority's

decision reversing the trial court's dismissal of the estate's claim in appeal No. 3-14-0685.
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Specifically, I dissent from paragraphs 28 through 41. First, in my opinion, the majority's
decisions in the two-consolidated appeals are inconsistent with one another as the majority finds

in the first appeal (No. 3-14-0163) that a successor agent under a POA has no fiduciary duty to

- the principal until he becomes the acting agent but reaches the exact opposite conclusion in the

second appeal (No. 3-14-0685). Second, I believe that the majority's analysis in the latter appeal
1s baéed upon a strained reading of section 2-10.3(b) of the Act, a reading with which I do not
agree. In my opinion, the references to the "agent” in se(‘:tion 2-10.3(b) are limited solely to the
acting agent or attorney-in-fact and do not include, or apply to, a successor agent. See 755 ILCS
45/2-3(b) (West.2010) (" '[a]gent' means the attorney-in-fact or other person designated to act for
the principal in thelagency"). The more-limited reading of section 2-10.3(b) that I have
suggested here is more in keeping with section 2-7 of the Act, which limits the duties,
obligations, and Iialbilitics of an agent acting under a POA and provides, in part, that an agent has
no duty to "assume control of or responsibility for any of the principal's property, care or affairs,
regardless of the pﬁncipal's physical or mental condition." 755 ILCS 45/2-7 (West 2010). For

|

the reasons stated, l:‘mlikie the majority, I would affirm the trial court's dismissal of Doris's estate's
claim in appeal No.i 3—14-0685 .

JUSTICE SCHMIDT, concurring in part and dissenting in part. -

Because I would‘reverse the trial court's dismissal of the amended estate citation. in
appeal No. 3-14—0153, I respectively dissent from that portion of the majérity opinion which
affirms it. Sitpra 99 18-27.

In paragraph 26, supra, the majority explains that the sky will fall if we were toread a
standard form-POA to allow a retroactive declaration of incompetency. Isuggest that the

majority's view allows a successor agent under a POA, who knows full well that the designated
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attorney-in-fact is iqcompétent, to engage in self-dealing before either seeking a physician's
declaration of incompetency, or a c_ourt order to the same effect. Ina cése such as this, we have
the opinion and medical records of Doris's former treating physician, not simply a hired expert.
If the estate can shdw that Doris was indeed incompetent at the relevant times, I see no reéson_,
not to allow the estate to challenge the transactions that benefitted Rodﬁey. If a retroactive .
declaration of incompetency only affects transactions that benefit the successor agent. directly, ot

even indirectly, then that should alieviate most of the majority's concerns. Supra ¥ 26.

I concur with Justice Holdridge's analysis and reversal of the trial court with respect to

appeal No. 3-14-0685. Supra 99 29-41.

“
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