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NATURE OF ACTION 

Appell~e, Ruth Ann Alford ("Plaintiff'), as executor of the Estate of Doris 

i 
Shelton, filed a: complaint at law ("Complaint") against Appellant, Rodney Shelton 

("Defendant"), alleging that Defendant, the son of Doris and Thomas Shelton, 

participated in a breach of fiduciary duty committed by Thomas Shelton, the designated 

agent and attorney in fact under Doris Shelton's property power of attorney ("POA''), by 

transferring her· interest in real property to Defendant and Defendant's spouse. Defendant 

was a named a ~'successor agent" in the power of attorney. The action is based solely on a 

provision of the Illinois Power of Attorney Act ("Act"), 755 ILCS 45/2-10.3(b) [see 


"Statutes Involved" for full text of the provision]. 

' 

Defendant moved to dismiss the Complaint under Section 2-615(a) [735 ILCS 

5/2-615(a)]. The trial court granted the motion, dismissing the Complaint with prejudice. 

' 
Plaintiffappealbi the dismissal to the Third District Appellate Court. The appellate court 

reversed the judgment of the trial court and remanded the case for further proceedings. 

Alfordv. Shelto1:1 (In re Estate ofShelton), 2016 IL App (3d) 140163 (2016). 

Defendant file a petition for leave to appeal, which was granted by this Honorable 

Court and consolidated with the related case (Supreme Court Docket No. 121241). 
; 

The judiiuent appealed from is not based upon the verdict of a jury. A question is 

· raised on the pleadings, specifically whether the allegations of the Complaint are 

sufficient to statf a cause of action upon which relief can be granted. [735 ILCS 5/2

615(a)]. 

1 




ISSUES PRESENTED FOR REVIEW 


Whether section 2-10.3(b) of the Illinois Power of Attorney Act (755 ILCS 45/2
' 

10.3(b )] applies! to and imposes its described duties and liabilities upon a "successor 

agent'', designated as such in a property power of attorney, before he becomes the acting 

agent under that instrument. 
I 

' 

STANDARD OF REVIEW 

Appellate review of an order granting or denying a section 2-615 motion to 
I 

dismiss is de no~o. Marshall v. Burger King Corp., 222 Ill.2d 422, 856 NE 2d 1048, 

1053 (2006). 

STATEMENT OF JURISDICTION 

This ap1*fil is taken pursuant to grant on November 23, 2016, of a petition for 

leave to appeal brought pursuant to Illinois Supreme Court Rule 315. 
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STATUTES INVOLVED 


(755 ILCS 45/2-10.3) Sec. 2-10.3. Successor agents. 

(a) A principal may designate one or more successor agents to act if an initial or 

predecessor agent resigns, dies, becomes incapacitated, is not qualified to serve, or 
! . 

declines to serv~. A principal may grant authority to another person, designated by name, 
' 

by office, or by function, including an initial or successor agent, to designate one or more 

successor agents. Unless a power of attorney otherwise provides, a successor agent has 

the same authority as that granted to an initial agent. 

(b) An agent is not liable for the actions of another agent, including a predecessor 

agent, unless the agent participates in or conceals a breach of fiduciary duty committed by 

the other agent. An agent who has knowledge of a breach or imminent breach of fiduciary 

i 

duty by another agent must notify the principal and, if the principal is incapacitated, take 
I ' 

whatever a~tion5 may be reasonably appropriate in the circumstances to safeguard the 
I I 
' ' I 

principal's best interest. 

(c) Ally person who acts in good faith reliance on the representation of a successor 

agent regarding the unavailability of a predecessor agent will be fully protected and 

released to the same extent as though the reliant had dealt directly with the predecessor 

agent. Upon request, the successor agent shall furnish an affidavit or Successor Agent's 

Certification and Acceptance of Authority to the reliant, but good faith reliance on a 

document purporting to establish an agency will protect the reliant without the affidavit or 
I 

' 
Successor Agent's Certification and Acceptance of Authority. A Successor Agent's 

I 

' 
Certification and Acceptance of Authority shall be in substantially the following form: 
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SUCCESSOR AGENT'S 
CERTIFICATION AND ACCEPTANCE OF AUTHORITY 

I certify that the attached is a true copy of a power of attorney naming the 

undersigned as agent or successor agent for .......... (insert name of principal). 

I Ct<rtify that to the best of my knowledge the principal had the capacity to execute 

the power of attorney, is alive, and has not revoked the power of attorney; that my powers 
' 

as agent have not been altered or terminated; and that the power of attorney remains in 

full force and effect. 

I certify that to the best ofmy knowledge .......... (insert name of unavailable 

agent) is unavailable due to ................. (specify death, resignation, absence, illness, or 

other temporary incapacity). 

I accept appointment as agent under this power of attorney. 

· This certification and acceptance is made under penalty ofperjury.* 

Dated: ........... . .................... (Agent's Signature) 


. .................... (Print Agent's Name) 


..................... (Agent's Address) 


Thelfollowing provisions of the Illinois Power ofAttorney Act are submitted 

as also relevant: 

(755 ILCS 45/2-3) Section 2-3. Agency. 

(a) "Agency" means the written power of attorney or other instrument of agency 

governing the relationship between the principal and agent or the relationship, itself, as 

appropriate to t~e context, and includes agencies dealing with personal or healthcare as 

well as property. 

(b) "Agent" means the attorney-in-fact or other person designated to act for the 

principal in the agency. 

(c), (d) [Omitted here.] 

(e) "Principal" means an individual (including, without limitation, an individual 
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acting as trustee, representative or other fiduciary) who signs ii power of attorney or other 

instrument of agency granting powers to an agent. 

(755 ILCS 45/2-10.5) Section 2-10.5. Co-agents. 

(a) Co-agents may not be named by a principal in a statutory short form power of 

attorney for property under Article III or a statutory short form power of attorney of 

healthcare under Article IV. In the event that co-agents are named in any other form of 
I 
' power of attorney, then the provisions of this Section shall govern the use and acceptance 

of co-agency designations. 

(b) Unless the power of attorney or this Section otherwise provides, the authority 

granted to 2 or 1!1ore co-agents is exercisable only by their majority consent. However, if 

prompt action is required to accomplish the purposes of the power ofattorney of to avoid 

irreparable injury to the principal' s interests and an agent is unavailable because of 

absence, illness; or other temporary incapacity, the other agent or agents may act for the 

principal. Ifa vacancy occurs in one or more of the designations of agent under a power 
I 

of attorney, the remaining agent or agents may act for the principal. 

(c) An agent is not liable for the actions of another agent, including a co-agent or 

predecessor agent, unless the agent participates in or conceals a breach of fiduciary duty 
i 

I 


committed by the other agent. An agent who has knowledge of a breach or imminent 

breach of fiduciary duty by another agent must notify the principal and, if the principal is 

incapacitated, take whatever actions may be reasonably appropriate in the circumstances 

to safeguard the 'principal' s best interest. 
i 

(d) [Omitted here.] [Source: P.A. 96-1195, eff. 7-1-11; 97-1150, eff. 1-25-13.] 
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STATEMENT OF FACTS 

Plaintiff filed a complaint at law ("Complaint") against Defendant (R. C2-13) 

(A2-13), alleging that Doris E. Shelton ("Doris") executed a Short Form Property Power 

of Attorney ("POA") designating her husband Thomas F. Shelton ("Thomas") as her 

"primary agent (or attorney in fact)", and her son, Defendant Rodney Shelton, as "first 

successor agent". (R. C2) (A2). The Complaint further alleges that on December I, 

2011, Thomas, "as agent of Doris", executed a quitclaim deed conveying real property to 

Defendant and his wife, Regina Shelton. The POA and deeds at issue are attached to the 

Complaint as exhibits. (C5-8; A5-8) (C9-13; A9-13). 

The Complaint alleges that Thomas, as "primary agent" under the POA, violated 

his duty to Doris in that he transferred all of Doris' interest in the subject real property to 

Defendant and his spotise without reserving a life estate in Doris, at a time when Doris 

was incompetent and in need of income from the property. Plaintiff alleges that 

Defendant "participated in such breach of fiduciary duty" by Thomas, "by failing to notify 

the principal.. ..of such breach" by Thomas and by failing "to take action to safeguard" her 

best interests. The Complaint premises the alleged liability of Defendant solely upon a 

provision of the Illinois Power of Attorney Act, contained in 755 ILCS 45/2-10.3(b). 

(C2-4) (A2-4). 

In the POA executed by Doris, Thomas was designated as her sole attorney-in-fact 

(her "agent"), and was granted standard powers, as well as the power to make gifts, to 

name or change beneficiaries or joint tenants, and to exercise trust powers. In paragraph 

8 of the POA, if any named agent should die, become incompetent, resign or refuse to 
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accept the office of agent, Doris named as successors to such agent, to serve in listed 

order, Defendant and then Plaintiff, her daughter. (C5-6) (A5-6). 

n!e quitclaim deed conveying the subject property was executed on December 1, 

' 
2011, by T'homas individually as to his own property interest, and as to the interest of 

' 
I 

'Doris by Thomas as her "attorney in fact". (C9-10) (A-109). In addition, Thomas alone 
' 

I 

executed a' quitclaim deed on the same date, conveying to Defendant and his spouse other 
! 

real property titled in Thomas alone. (Cll-13) (Al l-13). 

Defendant filed a Motion for Judgment on the Pleadings or, in the Alternative, a 

Motion to Dismiss Complaint, pursuant to 735 ILCS 5/2-615(e) and 735 ILCS 5/2

615(a), with a supporting memorandum. (C20-35). Plaintiff filed a response to the 

motions (C37-40), and Defendant filed a reply (C42-46). 

In connection with both motions, Defendant submitted that he was not and could 

not be an "agent" as alleged in the Complaint, under either the power ofattorney or the 

statute involved [755 ILCS 45/2-10.3(b)]. Defendant also argued that Thomas Shelton 

had no legally recognized fiduciary duty to act as alleged in the Complaint, and that the 

Complaint ~hereby failed to state a cause of action for breach of fiduciary duty as 

recognizediin Illinois. (C20; C21-35). 

In ~er response, Plaintiff contended that Rodney, as a named "successor agent" in 
' 
' . 

the POA, ~as a fiduciary as a matter of law and thus had a fidu~iary duty to Doris on the 

date of execution of the deeds. (C39; C37-40). 

Plaintiff contended in oral argument before the trial court that Defendant "had a 

duty as the secondary agent", on the basis that section 2-10.3(b) of the Illinois Power of 
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Attorney Act created such a duty. Plaintiff argued that Rodney "watched his father ... 

breach his fiduciary duty [to Doris]'', accepted delivery of the deed, and therefore could 

be liable for wrongful conduct. (RP RI 4-15). Plaintiff argued that section 2-10.3(b) and 

the decision of In re Elias [408 Ill.App.3d 301, 946 N.E.2d 1015 (I" Dist. 2011)] stand 

for the propositions that a "secondary agent" could be liable if he "sees the primary agent 

violate his duty to the principal", and that there is a duty on the part of the "secondary 

agent" to take action to protect the principal. (RP R16). 

The trial court found as a matter of law that Rodney never became an agent, and 

therefore no fiduciary duty ever developed; and that Thomas Shelton was the agent with 

all discretion that Doris Shelton chose to give him. (RP R28-29). The trial court granted 

Rodney's section 2-615 motion, dismissing the Complaint with prejudice. (C56) (Al 7). 

Plaintiff initiated her appeal in this cause in the Third Judicial District Appellate Court 

("Third District" or "appellate court"), in addition to her appeal from the dismissal ofher 

citation petition in the consolidated action in Estate ofThomas F. Shelton (Ruth Ann 

Alford, Petitioner v. Rodney Shelton, Respondent) [Illinois Supreme Court No. 121241, 

Third District Appeal No. 3-14-0163]. (C57) (Al). 

I 
In its opinion relating to this action [Alford v. Shelton, 2016 IL App (3d) 140163 

I 
(2016)] (Appendix, A18-39), the Third District held that section 2-10.3(b) of the Act (755 

II . 

ILCS 45/2-10.3(")], upon which the Complaint is solely.based: 

' 

(a) "provides that successor agents may be liable for breaches of fiduciary duty 

committed by their predecessor agents" if they participate in or conceal such 

breaches, "regardless of whether they have independent fiduciary obligations to 
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the principal" (Alford v. Shelton, ,32); 

(b) does not state that successor agents may be liable for breaches by their 

predecessor agents only if they themselves become acting agents (,32); 

(c) imposes "certain affirmative obligations upon successor agents", i.e., that a 

"successor agent" who has knowledge of a breach or imminent breach by "another 

agent" must notify the principal and, ifthe principal is incapacitated, take actions 

reasonably appropriate to safeguard the principal' s best interest (,33); and 

(d) "suggests that successor agents who fail to discharge these obligations are 

liable for any breach of fiduciary duty by a predecessor agent", but only ifthe 

successor agent "has knowledge of the breach or imminent breach by another 

agent"(~3). 

The Third District held that section 2-10.3(b) "could support an action" against a 

successor agent ifhe participated in or concealed a breach ofduty by a predecessor agent 

under those circumstances, and that the Complaint alleged facts sufficient to state such a 

cause of action. Alford, ,34. The court rejected Defendant's argument that section 2

10.3(b) does not apply to successor agents as such, but only to those acting as an "agent" 

as specifically defined in the Act in Section 2-3 (755 ILCS 45/2-3). ,35. The court relied 

upon the fact that section 2-10.3 of the Act is entitled "Successor agents", and that its 

other two subsections both clearly apply to successor agents [755 ILCS 45/2-10 (a) and 

(c)]. ,36. The court stated that Defendant's argument meant that Section 2-10.3(b) 

"could only apply in a situation where there are co-agents (i.e. two simultaneously acting 

attorneys-in-fact) under the POA'', and found more important the fact that a separate 
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section in the Act is entitled "Co-agents" (755 ILCS 45/2-10.5), which would be rendered 

superfluous if section 2-10.3(b) applied to co-agents. '1[37. 


Justice Carter dissented, having concurred with the decision rendered in the 


consolidated case ~46), on the bases that the majority's decisions in the consolidated 

appeals were inconsistent with in reaching opposite conclusions on the same issue, i.e, 

whether a successor agent under a POA has a fiduciary duty to the principal before he 

becomes the acting agent; and that the majority's decision was based on a strained 

reading of section 2-10.3(b) and its specific use of the term "agent", a term defined in 755 

ILCS 45/2-3(b). '1[47. 

In the case consolidated on appeal (Estate ofThomas Shelton, Docket No. 

121241 ), Plaintiff filed an estate citation petition against Defendant seeking the return of 

Thomas' s land, alleging that the conveyance was presumptively fraudulent because it 

occurred while Defendant was named as "successor agent" under Thomas's Illinois Short 
I 

I 

I 


Form Property ~OA, and while Doris, Thomas's primary agent under his POA, was 

I 

incompetent. Alford, '1[19-20. Defendant filed a motion to dismiss the amended citation 

petition under Section 2-619(a)(9) [735 ILCS 5/2-619(a)(9)], which was granted by the 

trial court. '1[19.. On appeal, the Third District affirmed that ruling, holding that a 

successor agent under a POA does not have a fiduciary duty to the principal before he 

. becomes the acting agent (the attorney-in-fact) merely by virtue of being named a 

successor agent in the POA. '1[23. 

Each party filed petitions for leave to appeal, which were granted by this 

Honorable Court on November 23, 2016; and both actions were consolidated. 
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ARGUMENT 

Section 2-10.3(b) of the Illinois Power of Attorney Act ("Act") does not apply 
to a "successor agent" named in a property power of attorney before he becomes an 
acting agent under that agency instrument. The trial court properly dismissed the 
Complaint, and the Third District Appellate Court erred in reversing the dismissal. 

A. Accepting all well-pleaded allegations of the Complaint as true, under 
any reasonable interpretation of the agency instrument (POA) and section 2
10.3(b ), the statutory provision upon which the claim is founded, the trial 
court properly dismissed the Complaint with prejudice pursuant to section 2
615(a) of the Code of Civil Procedure. 

I. Defendant was a named "successor agent" but not an "agent", either 
under the agency instrument (POA) or under section 2-10.3(b) of the Act, 
and therefore had no duty to the principal under the involved statutory 
provision. 

A motion to dismiss brought pursuant to section 2-615 of the Code attacks the 

legal sufficiency of the complaint and alleges defects apparent on the face of the 

complaint. ln Illinois, a pleading must be legally and factually sufficient. It must assert a 

legally recognized cause of action, and it must plead facts, not conclusions, which bring 

the particular case within that cause of action. Chandler v. Illinois Central Railroad Co., 

207 IIL2d 331, 348, 798 N.E.2d 724 (2003). A reviewing court accepts as true all well-

pleaded facts and inferences that may be drawn from those facts, and construes the 

allegations in the light most favorable to the plaintiff. A cause of action should not be 

dismissed unless it is clearly apparent that no set of facts can be proved that would entitle 

the plaintiff to recovery. Marshall v. Burger King Corp., 222 Ill.2d 422, 856 N.E.2d 

1048, 1053 (2006). The existence of a duty is a question of law for the court to decide. 

Wojdyla v. City ofPark Ridge, 148 Ill. 2d 417, 421, 592 N.E.2d 1098 (1992). 

An agency relationship is predicated upon the authority the agent derives from the 
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principal and tJ:\e execution of that authority. The Illinois Power of Attorney Act defines 

both principal and agent [now sections 2-3(e) and 2-3(a) respectively]. Accordingly, 

before an agency is created, both a principal and agent must exist. Estate ofDavis, 260 

Ill.App.3d 525, 632 N.E.2d 64, 65 (I" Dist. 1994). 

The Complaint is directly premised on section 2-10.3 of the Act, a part of the 

extensive statutory framework governing powers of attorney in Illinois (755 ILCS 45/1-1 

et seq.). The Act contains other relevant provisions, including the definition of"agent" 
I 

operative for pl\f!loses of the Act and a statutory property POA. The Third District 

construed section 2-10.3(b) to include a "successor agent" as an "agent" under its specific 

provisions regarding liability of an agent for the wrongful actions ofanother agent which 

harm the principal. 

Statutory construction, the primary rule of which is to ascertain and give effect to 

the intent of the legislature, is a question of law. People v. Davis, 199 Ill.2d 130, 135, 

766 N.E.2d 641 (2002). Courts determine this intent by reading the statute as a whole 

and considering' all relevant parts. Sylvester v. Industrial Commission, 197 Ill.2d 225, 
' . 
i 

756 N.E.2d 822( 827 (2001). 
I 

In detertiiining legislative intent in statutory construction, courts examine the 

' 
language of the statute, which is the most reliable indicator of the legisla!Ure's objectives 

in enacting the law. Where the language is clear and unambiguous, courts must apply the 

statute without resort to further aids of construction. One of the fundamental principles 

of statutory construction is to view all provisions of an enactment as a whole. Words and 

phrases should not be construed in isolation, but must be interpreted in light of other 

12 
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relevant provisions of the statute. Michigan Avenue National Bank v. County ofCook, 

191 Ill.2d 493, 732 N.E.2d 528, 535 (2000). Statutory definitions control in the 

construction ofthe terms of an act, and common law definitions yield to statutory 

definitions. People v. Perry, 224 Ill.2d 312, 864 N.E.2d 196, 206 (2007); Metropolitan 

Alliance ofPolice v. Illinois Labor Relations Board, 2013 IL App (3d) 120308, 1 N.E.3d 

593, 597 (2013). 

Thus section 2-10.3, and particularly section 2-10.3(b), must be viewed and 

interpreted in light of the Illinois Power of Attorney Act as a whole. Its construction is 

dependent upon and must be read in conjunction with other provisions of the Act that 

define key terms. Those statutory definitions control in the construction of section 2

10.3(b). 

Section 2-10.3(a) describes and defines a "successor agent": a person "designated 

[in the agency] ... to act ifan initial or predecessor agent resigns, dies, becomes 

incapacitated, is not willing to serve, or declines to serve." 745 ILCS 4512-lOJ(a). 

Section 2-10.3(b) imposes statutory liability upon an "agent ... for the actions of another 

agent, including a predecessor agent ..." The liability is restricted under the provision to 

participation in or concealment by "the agent" of a breach of fiduciary duty committed by 

"the other agent". 755 ILCS 45/2-lOJ(b). 

Section 2-3(b) defines an "agent" as "the attorney-in-fact or other person 

designated to act for the principal in the agency"; the "agency" is the written power of 

attorney. 755 ILCS 45/2-3(a) and (b). Under the Act, the principal can specify the 

selected agent, when the agency will begin and terminate, and the powers granted the 

13 




agent. 755 ILCS 45/2-4(a). 

The involved statute and the other relevant provisions of the Act are clear and 


unambiguous, with defined terms that control in statutory construction. In the POA 


executed by Doris, a standard short form power for property, she designated one agent, 


her husband Thomas, and named in preprinted paragraph 8 certain "successor agents" to 
-- -- ---- -- ____ __,......____--+---------~------- -------- -~---- ---- ----------- . --- ------ ---· ----- --- -- ·-·-- -· 

serve in the order listed (Defendant and then Plaintiff). (C5-6) (A5-6). For purposes of 

I 

Section 2-10.30?), entirely in accord with the relevant definitional components of the Act, 

I 
there was on De'cember 1, 2011, only one "agent", Thomas Shelton. Defendant was a 

named "successor agent", as described by the involved statute and the POA itself, and 

therefore was not and could not be an "agent" at the time the deed was executed. The 

language and substance ofparagraph 8 in the POA comports exactly with section 2

10.3(a) as to the nature and designated role ofa "successor agenC. Defendant could only 

become the empowered agent by succeeding the primary agent (Thomas), ifthe latter 

failed to serve by reason of death, incompetence, resignation or refusal to accept the 

office. None of those circumstances are alleged to have occurred in the Complaint. (C2

13). 

The, provisions of the agency (POA) control notwithstanding the Act. 755 ILCS 
' ' 

45/2-4(a). it is well established that a written power of attorney must be strictly construed 
' I 

' I 


' so as to reflect the clear and obvious intent of the parties. Ft. Dearborn Life Insurance 
I I 

Co. v. Holcomb, 316 IILApp.3d 485, 736 N.E.2d 578, 583, 589 (2000). The trial court 

correctly construed the POA at issue and ruled that section 2-10.J(b) of the Act did not 

apply. 
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2. PlaintifPs reliance upon the decision ofJn re Elias is erroneous and 
mispla~ed. 

In the trlal court proceedings and her original appeal, Plaintiff relied on one 

authority, the Elias decision, to support her contention that the designation of Defendant 

as a successor agent gave rise to a fiduciary relationship between Defendant and Doris 
·, 

and the fiduciary duty of an agent under a POA. This position is wholly unsupported by 

the holding and authorities cited in that decision. In re Elias, 408 Ill.App.3d 301, 946 

N.E.2d 1015 (I" Dist. 2011). As the trial court recognized, Elias bears no factual or legal 

similarity to th~ case at bar. In Elias, as with every reported Illinois decision regarding 
I 

principal-agent ,transactions under a power of attorney, the person against whom recovery 

was sought was the acting agent appointed in the POA, not a successor agent. In Elias, 

the agent ~der;a POA claimed that there was no fiduciary duty or presumption of fraud 
I , 


I 


in the transactions at issue because she had not "invoked" or "activated" the power of 

attorney in.connection with the transactions. 1he reviewing court confirmed the long

standing principle that a power of attorney gives rise to a general fiduciary relationship 

between the grahtor (principal) of the power and the grantee (agent) as a matter oflaw,
' 

which invokes a presumption of fraud as to any transaction between the principal and 

agent (citing White v. Raines, 215 Ill.App.3d 49, 574 N.E.2d 272 [1991]). In re Elias, 

' 
946 N.E.24 at 1032. There is no mention and no involvement in the Elias decision of a 

"successor agent" or "secondary agent". 

The trial court correctly found that Elias had no application to the allegations of 

the Complaint or to Defendant as a successor agent. 

i 
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' ' 
B. The Third District erred in reversing the dismissal of the Complaint and 
in holding that section 2-10.3(b) of the Act applies to a "successor agent" 
named in a durable property power of attorney before he becomes an acting 
agent. 

On an issue recognized as one of first impression, the Third District held that a 

successor agent tlesignated in a POA, before becoming an acting agent under the POA, 

has a statutory duty to the principal under section 2-J0.3(b) of the Act (755 ILCS 45/2

10.3(b)]. The decision effects a significant modification of Illinois law relating to 

property powers!of attorney, agency, and fiduciary duty. In its analysis, the court engaged 

' 
in statutory construction of the provision at issue. Defendant submits that the Third 

District erred in its holding, the decision being clearly contrary to established principles 

of statutory construction, specific term definitions contained in the involved statute, and 

the intent and purposes of the Illinois Power ofAttorney Act (755 ILCS 45/1-1 et seq.). 

1. SectiOn 2-10.3(b) of the Act is clear, certain and unambiguous in its 
language, rendering statutory construction unnecessary and inappropriate; a 
court is required in such case to apply the statutory language as written. 

I 
! 

The holding that a "successor agent" is an "agent" under section 2-10.3(b ), and 

thus has the statutory duties enumerated in that provision, directly violates established 

canons of statutory construction long recognized in Illinois. 

Where ilie language of a statute is clear and unambiguous, the following 

principles apply: 

(a) A co~ is not at liberty to depart from the plain language and meaning of the 

statute by reading into it exceptions, limitations, or conditions that the legislature did not 

express. A court must give the statute effect as written, without reading into it 
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exceptions, limitations or conditions that the legislature did not express. Garza v. 

Navistar International Transportation Corp., 172 Ill.2d 3 73, 666 N.E.2d 1198, 1200 

I

(1996); Kraft, Inc. v. Edgar, 138 Ill.2d 178, 561N.E.2d656,661 (1990). 

(b) Where there is no ambiguity its language, the statute will be given effect 

without resort to other interpretive aids and applied as written. People v. Sheehan, 168 

Ill.2d 298, ~05, 659 N.E.2d 1339 (1995); People v. Perry, 224 Ill.2d 312, 864 N.E.2d 

196, 204 (2007). 

(c) Whetb the language of the act is certain and unambiguous, the only legitimate 

function of the courts is to enforce the law as enacted by the legislature. Abrahamson v. 
' I 

Ill. Dept. ofProf Regulation, 153 Ill.2d 76, 91, 606 N.E.2d 1111 (1992). 

Only where the language of the statute is ambiguous may the court may resort to 

other aids ofstatutory construction People v. Glisson, 202 Ill.2d 499, 782 N.E.2d 251, 

255 (2002); People v. O'Brien, 197 Ill.2d 88, 90-91, 754 N.E.2d 327 (2001). A statute is 

ambiguous if it is "susceptible to two equally reasonable and conflicting interpretations". 

Landv. Board ofEducation ofCity ofChicago, 202 Iil.2d 414, 781N.E.2d249, 257 

(2002). Interpretive aids, such as legislative history, may then be considered to resolve 

the ambiguity and determine legislative intent. In construing a statute, a court must take 

the entire statute into account, considering each section with every other section. 

Bonaguro v. County Officers Electoral Board, 158 Ill.2d 391, 634 N.E.2d 712, 714 

(1994). If the li\nguage is ambiguous, making construction of the language necessary, a 

court should construe the statute so that no part of it is rendered superfluous or 

meaningless. People v. Perry, 224 Ill.2d 312, 864 N.E.2d 196, 204 (2007); Hernon v. 
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E.W Corrigan Construction Co., 149Ill.2d190, 195, 595 N.E.2d 561 (1992). A court 

presumes in construing a statute that the legislature did not intend to create absurd, 

inconvenient, or unjust results. People v. Christopherson, 231 Ill.2d 449, 454, 859 

N.E.2d 257 (2008). 

The statutory provision at issue is clear and unambiguous, rendering judicial 

construction inappropriate and unnecessary. Section 2-10.3(b) provides that "an agent" is 

not liable for the actions of"another agent", including a "predecessor agent", unless "the 

agent" participates in or conceals a breach of fiduciary duty committed by "the other 

agent". 745 ILCS 45/2-10.3(b ). There is no ambiguity as to the meaning or definition of 

"agent"; the term is used throughout the Act and is specifically defined in section 2-3(b) 

as "the attomey"in-fact or other person designated to act for the principal in the agency". 

745 ILCS 45/2-3(b). This key statutory term is not susceptible to two equally reasonable 

and conflicting interpretations. Section 2-I0.3(b) does not refer to a "successor agent" 

named in the agency, but only to an "agent" designated in it by the principal. The word 
' 

' 


"successor" is not mentioned in section 2-10.3(b ); a "predecessor agent" is included as a 

prior agent capable of breaching a duty to the principal, thereby triggering the potential 

liability of another "agent" who participated in or concealed the breach. This inclusion is 

logical, since a "predecessor agent", by definition, was once an actual agent. A 

"successor agent", by definition, is not yet an "agent". If the legislature had desired to 

provide that a "successor agent" designated in a POA, as such, also had the described 

statutory duties and liability to the principal, it could have done so in the text of section 2

10.3(b). Ifit had wanted to include a "successor agent" as an "agent" for any purpose in 
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the Act, it could have done so in the definition of"agent" in section 2-3(b). The 

legislature did neither. 

The Third District majority disagreed with the argument of Defendant, and with 

the dissent of Justice Carter, that "the references to 'agent' in section 2-10.3(b) are 

'limited solely to the acting agent or attorney in fact". Alford v. Shelton (Jn re Estate of 

Shelton), 2016 IL App (3d) 140163, ~47 (2016). The court reasoned that such a 

"strained reading" would render section 2-10.S(c), regarding "co-agents", superfluous. 

Alford v. Shelton, ~37. This analysis is flawed under established principles of statutory 

construction. First, the provision at issue and the definition of an "agent" are not 

ambiguous so as to make construction of the language necessary or proper. Only when a 

statute is ambigi.tous can a part of it potentially be rendered superfluous or meaningless, 

justifying construction to avoid such a result. People v. Perry, 224 Ill.2d 312, 864 N.E.2d 
' 

196, 204 (2007)!. Secondly, the court's reasoning wrongly assumes that excluding a 
I 

"successor agent" under section 2-10.3(b) would somehow limit its application to only 
' 
' 

co-agents, i.e., agents acting simultaneously. In fact, section 2-10.3(b) is easily read and 

understood to apply to a person who was a successor agent under a POA and 

subsequently becomes empowered as an acting agent under the instrument and the Act. 

In such a case, there may be no co-agents, but a predecessor agent could engage, with the 

knowledge or participation of the now acting agent (the former "successor agent"), in 

wrongful conduct against a principal under the agency instrument. In such event, the 
I 

' 

former successot agent, as present and actual "agent" at the time of the breach, could be 

liable under the ~tatute. The imposition of these statutory duties upon present and 
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predecessor agents [section 2-10.3(b)] as well as co-agents [section 2-10.5(c)] does not 

render either provision superfluous or meaningless. The former provision does not 

mention "co-agents", and the latter does not mention "successor agents". The legislature 

rationally applied the same standards of conduct, duties and liabilities to actual agents, 

predecessor agents and co-agents, all of whom by definition are or were duly empowered 

"agents" under an agency instrument and the Act. Ifpossible, as is the case here, 

statutory provisibns in an act can and should be read in concert and harmonized by a 

' court. Hartney Fuel Oil Co. V. Hamer, 2013 IL 115130, 998 N.E.2d 1227, 1235 (2013). 

The Third District erroneously engaged in statutory interpretation which rewrote 

section 2-10.3(b ~ and redefined the term "agent" under the Act and the POA at issue. 

2- The appellate court erred in construing a material statutory term 
("agent") that was particularly defined by the legislature, in a manner 
directly contrary to its definition. 

Where the legislature has seen fit to define a particular statutory term, courts are 

bound by the definition so long as it is reasonable. Texaco- Cities Service Pipeline Co. v. 

! 
McGaw, 182 Ill.2d 262, 275, 695 N.E.2d 481 (1998). It is well established that when a 

statute defines tl\e very terms it uses, those terms "must be construed according to the 

definitions contained in the act." Garza v. Navistar International Transportation Corp., 

172 Ill.2d 373, tj66 N.E.2d 1198, 1201 (1996) [quoting People ex rel. Scott v. Schwulst 

Building Centeri 89 Ill.2d 365, 371, 432 N.E.2d 855 (1982)]; Robbins v. Board of 

Trustees ofCarbondale Police Pension Fund, 177 Ill.2d 533, 687 N.E.2d 39, 43 (1997). 

It is fundamental that where a word or phrase is used in different sections of the 

same legislative act, a court presumes that the word or phrase is used with the same 
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meaning throughout the act, unless a contrary legislative intent is clearly expressed. 

People ex rel Scott v. Schwulst Building Center, 89 Ill.2d 365, 371-72, 432 N.E.2d 855 

(1982). 

In holding that a "successor agent" is an "agent" under section 2-IOJ(b), the 

Third District ignored or declined to apply the statutory definition of "agent" in section 2

3(b ). The court also ignored the statutory description of a "successor agent" contained in 

section 2-IOJ(a), which is thoroughly consistent with the definition of"agent" contained 

in section 2-3(b) of the Act. 

3. The statutory provision at issue is in derogation of the common law and 
should be strictly construed. 

The recognition ofa fiduciary relationship created between principal and agent 

under a POA is long established in Illinois. When a person is designated as an agent 

under a power ofattorney, he has a fiduciary duty to the person who made the 

designation. Spring Valley Nursing Center v. Allen, 2012 IL App (3d) 110915, 977 

N.E.2d 1230, 1233 (2012). Section 2-I0.3(b) confirms the principle thatan actual agent 

is not per se or vicariously liable for the wrongful actions of another agent, but creates an 

exception where an "agent" participates in or conceals a breach of fiduciary duty 

committed by "another agent", including a "predecessor agent". Section 2-IOJ(b) thus 

substantively modifies the common law regarding the principal-agent relationship created 

by a power of attorney, and is therefore in derogation of common law. Statutes in 

derogation of the common law are to be strictly construed, and nothing is to be read into 

such statutes by intendment or implication. Bank v. Earth Foods, Inc., 238 Ill.2d 455, 

21 




939 N.E.2d 487, 491 (2010); Summers v. Summers, 40 Ill.2d 338, 342, 239 N.E.2d 795 

(1968). Even ifa statute has remedial measures but is in derogation of the common law, 

it will be strictly construed when determining what persons come within its operation. 

Bank v. Earth F'oods, Inc., 939 N.E.2d at 491; In re WW, 97 Ill.2d 53, 57, 454 N.E.2d 

207 (1983). 

The Third District, instead of applying strict construction to section 2-1 OJ(b), 

effectively rewrote the statutory provision, so as to modify and expand the meaning of 

"agent" under the Act and impose statutory duties upon an additional class of persons, 

successor agents under a POA designated to serve as an agent only contingently in the 

future. 

4. The appellate court erred in relying upon the title of the heading of 
section 2-103 to support its interpretation of subsection at issue. 

In support of rewriting section 2-10.3(b) to include a "successor agent" as an 

"agent", the Third District relied upon the title of the heading of section 2-10.3, 

"Successor agents." That reliance was misplaced and erroneous under Illinois law, which 

warrants against putting undue emphasis on organizational devices such as headings and 

section titles, recognizing that headings cannot limit the plain meaning of the text of a 

statute. Headings have been noted to be "mere catchwords", not meant to take the place 

of the detailed provisions of the text of a statute. When the legislature enacts an official 

title or heading to accompany a statutory provision, that title or heading is considered 

only as a short-hand reference to the general subject matter involved in that statutory 

section, and cannot limit the plain meaning of the text. Official headings or titles are of 
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use only when they shed light on some ambiguous word or phrase within the text of the 

statute, and they .cannot undo or limit that which the text makes plain. Land v. Board of 

I 

Education ofCity ofChicago, 202 Ill.2d 414, 781N.E.2d249, 259 (2002); Michigan 

Avenue National Bank v. County ofCook, 191Ill.2d493, 732 N.E.2d 528, 536 (2000) 

[citing Brotherhood ofRailroad Trainmen v. Baltimore and Ohio Railroad Co., 331 U.S. 
I 

519, 528 (1947)]. 

Here there is no possible ambiguity as to the operative term ("agent"), defined 

clearly in the Ad. Section 2-lOJ(a) describes the nature and purpose ofa "successor 
' . 
' ' 

agent", alone justifying the title of the heading. Section 2-1 OJ(b) does not mention the 

term "successor" in any manner, but only the duties and liability ofan "agent" in 

connection with Jhe wrongful actions ofanother "agent", including a predecessor agent. 

The court erred in relying upon the heading title as an interpretive aid, or as justification 

for rewriting the' definitions of"agent" and "successor agent" in the Act. 

I 
5. The Third District's interpretation of Section 2-10.3(b) is contrary to and 

inconsistent with the express legislative applicability and purpose provisions of the 
Act, none of which refer to any powers granted or duties imposed on a contingently 
appointed "successor agent" named in a POA. 

The Act ~ontains the following statements of purpose and applicability: 

755 ILCS 45/2-1 Sec. 2-1. Purpose. The General Assembly recognizes 

that each individual has the right to appoint an agent to make property, 

fi1nancial, personal, and health care decisions for the individual but that 
' ' 

this right cannot be fully effective unless the principal may empower the 

agent to act throughout the principal's lifetime, including during periods of 

disability, and have confidence that third parties will honor the agent's 

authority at all times. 
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755 ILCS 45/3-1 Sec. 3-1. Purpose. The General Assembly finds that 

the public interest requires a standardized form of power of attorney that 

individuals may use to authorize an agent to act for them in dealing with 

their property and financial affairs. 

755 ILCS 45/2-4. Sec. 2-4. Applicability. 

(a) The principal may specify in the agency the event or time when the 

agency will begin and terminate, the mode of revocation or amendment 

and the rights, powers, duties, limitations, immunities and other terms 

applicable to the agent and to all persons dealing with the agent, and the 

provisions of the agency will control notwithstanding this Act, except that 

every healthcare agency must comply with Section 4-5 of this Act. 

(b), (c), (d) [Omitted here.] 

The' stated legislative purposes and applicability provisions of the Act refer only to 

the appointment and authorization of an "agent" by a principal in a POA, without 

reference to the term or concept of a "successor agent". Notably, under the Act the 

provisions 9fthe agency instrument (POA) control over the provisions of the Act itself. 

No provisidn of the Act empowers or burdens a "successor agent" with authority or duties 
! 

under a PO~. No Illinois case law holds or suggests that a successor agent named in a 
' 

power of attorney has a fiduciary duty to the principal. 

The Third District has unsupportably rewritten Section 2-10.3(b) to include 

persons with no recognized agent status or authority under a POA or the Act. The court 

did so despite its stated recognition that a successor agent is appointed under a POA "only 

' 

contingently'', and that here the Defendant's "attendant powers" as a successor agent 
I 

"would be triggered if, and only if, the designated attomey-in-fact.. ..died, became 
' 

incompetent, or refused to accept the agency." Alford v. Shelton, 2016 IL App (3d) 
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' 

140163 (2016), · ~23. The decision of the appellate court is contrary to the stated 

' 

legislative purposes and scope of the Act. 

CONCLUSION 

In conclusion, Appellant, Defendant Rodney I. Shelton, submits that the trial 

court's dismissal of the Complaint was correct, and that the appellate court erred in 

reversing same. Accordingly, Defendant requests that this Honorable Court reverse the 

decision of.the Third Distinct Appellate Court, affirm the judgment of the trial court, and 

grant such other relief as may be deemed proper. 

Respectfully Submitted, 

R, Attorney for 
Appellant, Defendant Rodney I. Shelton 

Darrell K. Seigler 
Darrell K. Seigler, Ltd. 
434 Pearl Streeti 
Ottawa, IL 613 SO 
815-433-3333 : 
Email: seiglerlaw@sbcglobal.net 

I 

Attorney Reg. No: 3124470 
COUNSEL FOR APPELLANT, 
DEFENDANT RODNEY I. SHELTON 
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power of attorney was not an agent and therefore has no duty to the principal. 

WHEREFORE, the Petitioner-Appellant pray this Honorable Courtreverse the Order 
entered by the Circuit Court; and, for all other relief the Court deems appropriate~ · ' .

' ' Respectfully Submitted by 
ESTATE OF DORISE. SHELTON 
PetiJioner.:;;ppellant, . ,..,.,,.......· ,.,...,,.,,., 

~2-c_ 
George C. Hupp III 

Michael W. Fuller 

Hupp, Lanuti, Irion & Burton P.C. 

227 W. Madison St. 

Ottawa, IL 6135i°' 


815-433-3111 • 
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' . 
,.1. 

' 	 FILED'".."' 

'IN THE CIRCUIT COURT FO}l TfIBTHIRTEENTH JUDICIAL C!RCUIT MAR 2 4 2014 
. GRUNDY COUNTY, ILLINOIS 

l RUTH ANN ALFORD AS EXECUTOR ) 
OF THE ESTATE OF DORISE. SHELTON, )

-i Deceased )
I 

Plaintiff, 	 ) General No.: 2014 L I) 
) 

v. 	 )l 
I 	 ) 

RODNEY SHELTON 	 )-, 
Defendant. ) 

COMPLAINT AT LAW 

COMES NOW Ruth Ann Alford, executor of the estate of Doris E. Shelton, deceased, by her 

attorneys, Hupp, Lanuti, Irion & Burton P.C., and for her complaint against Rodney Shelton, 

states: 

1. 	 The Plaintiff is the executor of the estate of Doris E. Shelton, deceased, now pending in 

the Thirteenth Judicial Circuit Court of Grundy County, Illinois, under Docket Number 

13 p 18. 

2. 	 Defendant is, ~d was at all times relevant hereto, a resident of Grundy County, Illinois. 

· 3. Doris E. Shelton on January 18, 2005 executed' a certain Power of Attorney-Property in 

which she named her husband, Thomas F. Shelton;. as primary agent (or attorney in fact),. 	 . 

and named her son, the defendant herein, Rodney Shelton, as first successor agent; A 

copy of said Power of Attorney-Property is attached hereto marked Exhibit A. 

. 4. · On December 1,, 2011, the said Thomas F. Shelto~\1s agent of Doris E. Shelton executed 

a quitclaim deed to the defendant and his wife, Regina Shelton, conveying all of Doris E .. 

· Shelton's interest in: a farm described in said deed; a copy of said deed which is attached 

here marked Exhibit B. 



5. 	 That said deed was upon information and belief signed by the said Thomas.F. Shelfonat 

his home in Grundy County, Illinois. 

6, That upon information and belief, the defendant knew he was the first successor agent 
·1 

I under the said power of attorney for Doris Shelton. 

l 7. That upon infopnation and belief, the defendant was present at the time of the execution 
i 

of said Exhibit B, or was at least aware that Thomas F. Shelton was going to execute said 
l 

' 

deed, or was aware that Thomas F. Shelton had executed said deed as the same was 

accepted by he and his said wife. 

8. 	 That Plaintiff was unaware of the execution of said deed marked Exhibit Bas she was in 

the. state ofTexas at such time and was not told that such deed was going to be executed. 

9. 	 That 755 ILCS 45/2-10.3 provides: 


Sec. 2-10.3. Successor agents. 

(a) A pnncipal may designate one or more successor agents to act if an initial or 

predecessdr agent resigns, dies, becomes incapacitated, is not qualified to serve, or 
1declines to serve. A principal may grant authority to another person, designated by.name, 

by office; or by .function, including an initial or successor agent, to designate one or inore 
successor agents. Unless a power of attorney otherwise provides, a successor agent iiaS 
the same authority as that granted to an initial agent. 

(b) Ari a.gent is not liable for the actions of another agent, including a predecessor 
agent, unless the agent participates in or concea:ls a breach of fiduciary duty 
committed by the other agent. An agent who h.as knowledge of a breach or··· 
iinmirient breach of fiduciary duty by another agerit must notify the principal and, 

. if the principal is incapacitated, take whatever actions may be reasonably · · 
appropriate in the circumstances to safeguard the. principal's best interest. 
(emphasis ours) 

10. That the said Th9mas F. Shelton by executing Exhibit Band delivering the same to the 

defendant and defendant's wife violated his duty as agent to the principal, DorisE.. 
I . . . 

. I . . . .. . 

Shelton, in that he transferred all ofher interest in the real property described in Exhibit 

Bto .the defendant and Regina Shelton without reserving for Doris E. Shelton alife estate . 

A-3·..·. 




1 
I 

therein at a time when Doris E. Shelton was incompetent and in need of the income from 

said real propbrty to sustain her. 
' 

1 

'1 

i 

1 I. That the defendants participated in such breach of fiduciary duty by the said Thomas F. 

Shelton by failing to notify the principal, Doris E. Shelton, of such breach by Thomas F. 

Shelton or its intended breach, and furthermore failed to take action to safeguard Doris E. 

Shelton's best interests. 

12. That as result of the foregoing, Doris E. Shelton was damaged in an amount equal to the 

value of the real property described in Exhibit Band was deprived of the inc0me from 

said real property during the remainder of her lifetime. 

13. That Doris E. Shelton departed this life on December20, 2012. 


WHEREFORE, PLAINTIFF PRAYS THE JUDGMENT OF THIS COURT AGAINST 

I 


RODNEY SHEL tON IN AN AMOUNT NOT LESS THAN $50,000.00 PLUS 


ATTORNEY'S FEES AND COURT COSTS. 


ESTATE OF DORJS E. SHELTON,· 


By 1;tulLflJ&L 
Ruth Ann Alford, Executor 

Under penalties as provided by law pursuant to Section 1-109 of the Code ofCivil Procedure, the 
undersigned certifies that the statements set forth in this instrument are true and correct, except 
as to matters therein stated to be on information and belief and as to such matters the 
undersigned certifies as aforesaid that she verily believes the same to be true. 

<x) ~~iL~ 
Ruth Ann Alford, Executor 

George C. Hupp, ARDC No. 1289128 
Hupp, Lanuti, Irion & Burton, P.C. 
227 W. Madison Street 
Ottawa, II 61350 
(815)433-3111 FAX433-9109 
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IDlnob Power cl Attomey Act Officio.I Statutory Form·
"\MERICAN l.E<lAL FORMS 0 mo fQ{m No. 800 Page I . 	 756 ILCS 4«.6 f 3·3, E_rti.ctlvO Juno, 2000
~HICAG01 IL .~J'12) 332·1U22 . 

·. · ... rriINOIS STATUTORY SHORT FORM POwER OF ATTORNEY FOR PROPERTY 
0 

·:-. ... (N~nCE': lHE PURPOSE Of THIS POWER OF i'ITTORNEY IS TO GIV;THE PERSON YOU oESIGNi'ITI (YOUR "AGENT") BROAD POWERS TO HANDLE YOUR PROPERTY, · 1 

WHICH MiiYINaUDE POWERS-l'O•PLEOOE, SELL OR OTHE~ DISPOSE Of ANY REAL OR PERSONAL PROPERTY WITHOUT.ADVANCE NOTICE TO YOU OR Al'PROVAL ! 
· BY YOU. THIS FORM· DOES NOT IMPOSE ADUTY ON YOUR AGENT TO EXERCISE GAANTIO POWERS: B~T WHEN POWERS i'IRE EXERCISED, YOUR AGENT Will HAVE 

TO USE DUE CME TO ACT fOR YOUR BENEFIT i'INO IN ACCORDANCE WITH Tl-1\S FORM AND KEEP ARECORD OF REcaPTS, DISBURSEMENTS-i'INO SIGNIFICANT ACTIONS 
'· TAKEN·i'IS AGENT, A COURT CAN TAKE 'AWAY THE POWERS OF YOUR i'IGENT IF IT fl~OS'.THE AGENT~ NOT ACTING PROPERLY. YOU MAY NAME SUCCESSOR 


AGENTS UNDER THIS FORM PUT NOT CO-AGENTS. \JNUSS YOU EXPRESSLY LIMIT THE DURATION OF THIS POWER IN THE M'ANNER fROVIDEO BELOW, UN\ll yQU 

REVOKE THIS POWER OR ACOURT ACTING ON YOUR BEHAlF TERMINAru IT. YOUR AGENT MAY EXERCISE THE POWERS GIVEN HERE THROUGHOUT Y9UR LIFETIME, 

EVEN AFTER YOU 8ECOME DISABLED. THE POWERS YOU GIVE YOUR AGENT ARE EXPLAINED MORE FULLY IN SECTION HOF THE ILLINOIS "STAWTORY SHORT FORM 

POWER OF ATTORlllEY FOR PROP~TY lAW" OF WMICH THIS FORM IS·A PART (SEE THE BACK OF THIS FORM). :THAT LAW EXPRESSLY PERMITS THE USE OF ANY DIFFERENT 

,FORM OF POWER·OF ATTORIW!' 'lliJY./MY DESIRI:\ IF THERE IS ANYTHING ABoUT THIS FORM lHAT YOU DO NOT UNDERSTAND, Y(JU SHOULD ASK A LAWYER TO 

EXPLAIN IT TO vqu.) . . . 


Jo~: ..nf J\furnttt? in~ Jhls J.L. do-t o; • Jj tV /{.&. fl. ~ .2q~ 
I. I. ·Doris E. Shelton,' 950 N Kin~man Road, se~eca IL 61J60 .SS#342-2s-a1so 

• • lllltCl110C1ntoMedd1... o1~ 	 ' 

·.herebyoppoini," my husband·, Thomas F. Shelton, 950 N Kinsma~ Ro~dc Senec'a IL 6136.0 · 
. . . • . . 	 . '1Mwt - oM Ndf.. af Oftllfl . ' 
~· my Clf10meriii-loct (my •oge<d") to.o<t for me and in my \10""' Pn ony way IC01Jkl ~in penonl wilh resp«! Ip 1he following powers. os dc~ncd in Scctloll 3"4 of 
llM '.'Sloluloty Short fo{Tll l'awe< of AHO(O<\' for Property 1.iiw" finduding oij om011dmt0tsl. bu! subjed 10 ony fimitollOt\s on or oddilions to !he lpe(ificd pow0ts inlortt!'d ' 

· In potogioph 2. or 3 below: · · 

(YOU MUST STRIKE OUT ANY ONE OR MORE OF THE FOLlOWINO CATEGORIES OF POWERS YOlf 00 NOT WAN! YOUR AGENT TO HAVE. FAii.URE TO STlllKE THE 

TlTI.f OF ANY CATIGORY WILL CAUSE THE POWERS DESClll6ED·IN THAT CATEGORY to BE GRANTED ro·THE /\GENT. TO STRIKE OUT ACATEGOllY YOU MUST DRAW 

i'I LINE·THROUGH THE mlE OFT.HAT.CATEGORY.) • 


(o) Reol estol<! lroiisadions. . . fg) Re!imnen.t plan lrol1$0dlons. . · . Pl Buslnw operol!ons. · 

'(b) Flnonctol lnstffution tronsOdions. (hi· Social Slxurlly. employmcnl ond mm10'Y service (ml Borrow;"ll tronsodlolls. 

(c) Stock and.bond lron>Odicns. 	 bene!tts. · . · (n) Estote tiansodions. · 

: (d) Tangible personal proporty tronsodions. OJ T9x mottm. (o)·AU otlier property powers end 
(el. Sal~ depostt box tron>acticns. ((J Claims ond bllgotlon. tnmsodlons, 
(Q Insurance and annully tninsactlons. l1<J Ci>mmod!ll( and option tuwoctlons•. 

!LIMITATIONS ON /\No ADD1Ti0Ns ro THE i'IGENrs rowiRs MAY ee INO.UOED ~THIS eowiR oF linoRNEY IF THEY ms'POCIACALLV DfSCRl8EO Baow.) 

· 	 2, ·Tho i>owers gronled abovo shell not include the.ioJlowlng poweil-or sholl be modllicd or imlted;; the ionowlng Jiori;culors (here you may includa ony .,,.-Oflc · 
~mliotlons ~u deem approprlole, s~ os o prolu'billon or ccndilions OQ the sole of portiailor slodc or reol ..tote or spedal rul.. on borrowln9 by tho agent): . . . . . 

'NO L'J;MITATIONS . 

. . 

3. .In 'odclition ·t~ tl>e powers granted .ohovo, I grant my ag0nt !he following powers {hei. you moy odd ony 01hei delegoblo pow.,. lndudlng, w~hout r.1111'tcllon, 
power lo mok~ gilts, exercise powers of cppoinlment, name or change beoeliciorlos or joint Jenonls or reYOlce or amend °"I trust specifically reletred lo below): 

'a1. PpWer t,;'. make g'jfts . . . . . . 

bl". Power· tq name' or charige hep7fici~ries or joint te·naritS 
.''"'of•'" . .. 

OUR AGENT WILL ·HAVE i'IUTHORIT'f. TO EMPLOY O~ER PERSONS AS NECESSARY TO ENABLE THE AGENT!O PRO~ERLY EXERCISE THE POWfRs GRANTED IN THIS . 
ORM, BUT YOUR AGENT Will HAVE TO MAKE All DISCRETIONARY DECISIONS. IF YOU WANT TO GIVE YOUR AGENT THE RIGHT TO DELEGATE DISCRETIONARY . 
•";CISION:MAKING POWERS TO QTHERS, YOU SHOULD Km> THE NEXT SENTENCE. OTHERWISE IT sHOUlD B.E STRUCK ()UT.) 

4. My ogent iholl .~the right by written lnslrumcnl.tc delcgo~ any or ell.of the.loregol~g· powe;s in¥olvlng d'ISCielionory deOsion-inoijng.tc cny pet>Oil Or peisons 
..iom my cgenl may'select,' buhuch'delegotion may be amended or rMkcd by coy ogenl (induding cny successor) nomed by me who b ocling underlhls. power o1dtto·mey· · 
I lhe time cl refeience. . . · . . · . 

~i~C- 5 .: . .Jt.s" r;· h,~l·~· · 
-~~~----.-.~.-"'---~~r-~·-.,...,,-,.--"":'- ~;..~-~·~-- . ' . :~... 

- ... IL. 

cl 

http:deOsion-inoijng.tc
http:lnslrumcnl.tc


,,...,. ...... • . .... ' I.............___.___
.~'--"---·
-,~...........r...·.;d.............._.J...l.~\...~:.. • .. ,.~ , .. /.,.M,, •.,._,_, ..;· •.• ,, •• • •.:.~•n':Cb';.,'''=''.... c,_.,.•"M,; ..... 


·11s POWER Of ADORNEY. STRIKE our THE .' ·.. :.. -(YOUR 1-GtNTWJlO~ EN"trrLErl TO REIM8URSEM( lR All REASONABi.l: EXPENSES INCURRED IN ACTlflG UNr 

NEXT. SENTENCE IF YOU DO NOT. WANT YOUR AGc•• , TO ALSO BE ENTITLED TO REASONABLE COMPENSATION, . 
 iERVlrn ~ AGiNT.) 

5. My ogent sho!I M enfiJ/e:d lo reosonobl'e c:om?C!UOfion for seMces rendered os agent vndCr.thi$ p¢wer of attorney. 	 i ., 
.(TH~ PO\'lffi OF ATTORl:IEY.MAy SE AMENDED OR REVOKED BY· YOU AT ANY TIME ANO IN'ANY MANNER. ABSENT AMENDMENT OR REVOCATION, THE.AUTHORITY : !I GRANTED IN THIS POWER OF ATTORNEY Will BECOME EffEClNE AT THE TIME THIS f'OWER IS SIGNED AND Will CONTINUE UNTIL YOUR DEATH UNLESS AUMITATION 
ON n!E BfGINNING DATE OR DURATION IS MADE BY l~ITIALING AND COMPLETING EITHER (OR BOTH) Of THE FOlLOWING:) . . . . 	 . . . ' 

l 6. I ). Thi< power of attorney shall become effective oo____;tl.J.Jh.i:e:._id.,a:i..ti.·e.,_,_bLfel.lri;;iee:;oLUf---~--~--~--.,.--

I 
{Yiutl o futvf11 cb1 at tO'W\1 dvflncr "°"' lfdh•c. 1vch os CO<ll'I ddtn<llMllo<I ol '10"' dlsoblll1y. ~ pt wont 1"'5 ~ lo Orsi lab .lltclJ 	 i 

., . . 	 · my dea.th · . 
7. 1 This.power of attorney s:haU terminate on · ' · 	 ·i . . . . (lt\sfrl o /llfllro,doll or ~.Mid\ HA:011rl:,dci'erri110llol'I ol pr d'"l!billty, whell to" want lhfJ ~~ latm.lnal• prlar la yaut dao1hJ 

1 (IF YOU WlSH TO NMIE SUCCESSOR AGENTS, INSERT THE NAME(SJ AND AODRESSIESJ Of SUCH SUC,CESSOR(S) IN THE FOLLOW/NGP~GRAPH.) 
c8. ff ony agent nom«I by me shall er~. beoome·incompetent; /~ign or refus0 to oo:ept rhe·offlco of og<ot, I name the lollawlog (each to od olone end successively, . j 

In tho ordernomedJ "'1<1ccessor(~ to, such agenl: my son Rodney I. Shelton 	 i 

.my daughter Ruth Ann.Alford 

Far purposes of tm porograph p, .o p<non·sholl be considered robe incompetent if ond wfluo the person is a minor oi.on odjvdicolod Incompetent 01 disa~ed pmon or 
the person Is unable to grve prompt ond iitlelfigent consideration' to busintss matters. as cerfii~ by a licensed phySicion. · · 
FF YOU WISH TO NAME YOUR AGENT AS"GUARDIAN Of YOUR ESTATE.. IN THE MNT A COORT DEOOfSTHl\T QNE SHOUlo BE APPOINTED, YOU MAY, BUT- ARE 
~OTREQUIRED TO, DO SO.BY RETAINING THE fOLLOWJNG PARAGRAPH, M COURT Will AP!'OINT YOIJ!i AGENT IF THE COURT ANOS THAT SUCH APPOINTMENT 
Will SERVE YOUR BEST INTERESTS AND WELFARE. STRIKE OUT PARAGWH 9 IF YOU DO NOT WANT YOUR AGENT TO ACT AS GUARDIAN.) 

9. Vo guorcf10n al my ..tote (my prt>pMyJ;, to be ~lnted.'I nomlnato tho 0gent od;,{, und.; this pdNer al ottomoy"' wd, P.,.rdian, to servo without bond or·soc:uriry. 

10. 	 I am 'fully informed as to oil the conten!S of thl• form and underttand the full import ol this groat of pow1,,, to·niy CJllenl. 


• • Sign<d 9'd"\h °C', J-{2. _&;re. 

Doris E..-.-sflelton """""' · 

... (YOUMA'(, Bl/TARE NOT REQU!R€DTO, REQUEST YOUR AGENT ANDSUCCESSOllAGENTS ro PROVIDE SPECIMEN SIGNATURES BELOW. IF YOU INQUDESPECIMEN 
SIGNAllJR~ IN"JHIS POWER Of ATTORNEY, Y_OU MiJsT COMPLETE THE CtRTIFICATION OPPOSITE THE SIGNATURES OF THE AGENTS.) 

S~men slgna)ures of ogonl (ood successors) .~fyJhot the signatures al my oaent (and sua:essorsJ ore correct,.· 

·... 

·. 	 . ' ·. -.· 	 -· 
(Tli!S ~OWER OF ATTORNEY WILL NOT BE EFFECTIVE UNLESS IT IS NOTARIZED AND SIGNED BY AT·le~ONE AODIJ!ONAL WITNESS, USING THE F\)RM.BEL~W.J 
sia1eof Illinois . 1 •. 

coun1yo1 La . Salle ! ss. . . . , · : 
Tho undersl)ne<J, a noiaJY.pubic nand fwlheabove c:Ounly and olala, cartilieslhal D,oris E •. :3helton· · · · ·.. . ' · 

tnown lo mo·~ be the aamo person wh030 name Is auhScrlbcd as'prlnctpll to the brepofng power of atton\e)', appoued bobre me and tho ad~na!\Vllnesa ln_peraon and 
aclcno\ll!edQed sign~ and de!NoMg Jhe,hctrument·u Ille h• ..d volintaiy act ol lho prtnc!pal, lot tho .,.. and;purposes Uiereln set forth i and certl6ed-to lh<t coireclMu ol lllo 
afgnalllre{o)of~oag<m(•»·. · . . . . ·· . . ·· · · · . ..• ,, · · · . 

. {/'.4A>f/~,,....,, I~ 	 SEA):,"
~ted: . ~L'.JLJLC!f' .!... , 2005.. 	 • 6AXTEFl 

(SEAL) 
My commbalon tllp~es~---'--;--4\;i;'...;;;<:A~;liii,;~iJ(j!~~~~;j 

. ·~und.,.lg'riedwHneiscerua~lhet · Dori~ E·. Shelton 
known lo me to be.t.be eamo person whoce ..smo is oubscnbed fl principal lo tho foregoing · wer oi el!Oinoy, appeared before me and !he no111y:i>ubllo ..~d,acl<nol'iledged
signing and de!ivetlng.the.lnalrumanl as IM ho and voluntary act of Iha principal, fat /he.uses eurposea lhereln.$8Hotlh. rbelieve him or her lo be ~r sound mind and ll)emory. 

Oa!bd:·· : ·b'l/A(//&fY ff,-2005 ~EAL) ~·~~!1(.&~~~Q'.L'..!..-~~~2..:._--...:_:__..:_ 

· · (lHE !Wi!E ANO A~DRESS OF THE P.ER~DN PREPA$1NG THIS.FORM SHOULD BE INSERTED ~ THE AGENr.llltL HAVE P.OWER T~ CONVEY ANY INTEREST IN REAL ESTATE.). . . . . . . . . . 	 . . 
This d~mentwas prepared by: 
Lawrence W·. "Baxter,. 417 W Madison ·street Ottawa··±L 613.50.Phf ·a1s-·~33...,d363 

··~··. . ' 
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[The Above Spoca for Rt«>rdd(s Uso Only)OR ·RECORDER'S OFACE BOX NO. ---

lEGAL DESCRIPTION, 

. PERMAN~T TAX. INDEX NUMB'""----"----'---------
1 • 

. . .i. . ' . . 
THE SPACE AB0\1£ IS NOT PAATOf OfOOA\.STATUTORY F00,1, IT IS·ONLY FOR THE AGENT'S USE IN RECORDING THIS FORM WHEN NECESSARY FOR REAL ESTATETllANSACllONS. 

Section 3-4 of the Illinois Stotutory Short Form 

. ··. ·Power of A!fomsy for Property Law 


Sedicn:J-4. Expl!'flaUon.;, powers grilnted In lhe sfoiutc,y.hcrt f0<ril (XNlei olattorneyforp!¥:1y. This Section dellneseodt colqicrf ol powersll.i.d ln.ihe sk,iu1ory 
short form power of attorney for properly' ond the efled of gronting powet> to on og,t11t. When .the fltle bf ony·of lhe fol1owt09 cotegorles ts iejofned (not stni/:l\ oiitt 1n o . 
n01utory property·~,.form;the err.ct wilj be 10 QIOi1t the ogon1 cit ol tf>a prllldpol's rights, power> ond d!screti6m with rosped 10 the .YP., Of prop6fty oiid wniOctions . 
covered by the rctOJn~ cotegory, subject to ony limJtGtlom OI) lho gtOrite_d powers thot oppcOr on tho fcce of ihe f.;... The Ofl0/1t W.11 hOVe outhotity to O><On:isO eoch granted

• • • , . I .' • . , • 
pcrw<r for and In. the name of tho.prindpol with iosped.to an of the pilndpol's lnteresb tn every type of properly or tmnso<tlon'awertd by lflo 1lf<Xlltd power ot lhc fimo 
of exorcise; wholher the principol's inlercns ore direct or. lndlrec!, Whclo or. lnidionol. logol, eqUltobft o( contmctuol, os.o ioJnl tenont '1( tonont (Ii a>mmon. orheld in'ony 
other form; but. the ogenl w,IUnot have.power under ony Of !ho stotutory oorCgori,. (o) 1hrov91i (o) r0 moko gilts of rhe pri.ndpal's proputy, lo .,.,.i,. pow<is lo cWqint.. 
to others'or '<> ch~ngis any bonetlci~ whom the principof has designated to toke tho princ:ipol'.t intemfs of. dOoth under ony wnJ, IMt. Joint tenonty, ~-~m·~ 


conlnodvol orrongcrnooUhoogonl wiU be under no duty 10 e><erdso gre~tod powe1S °' lo """'"' oontnil Of or. ~dy for tho prindpol's Ji<Oporty or ollolni bvtwhen 

· gronlod powers oro OJ<otdsod, tho ogont -;.m be noqtl{rcd lo uso duo core IO;... for tho bonela Of lhc·prlndpolln .Oicotdonct wilh tho toi!"' Of the slOfutory property poviOr 

and will be' tloblo for neQl'igont exctdso. Th~ agent may cicl In -·0t through othen rcosonobly omploy<d by iha.D{lenl lor.Jhot~ ond wltt;l><Mo ouihotlly iO sign 

ond dolivct oR.instr\Jmonls, ne9otto1o ond ~lot Into .all Ogt.emcnts and'dO. oU olh« ads =nobly~ rO implement iho·...;.;.. of tho powers groniod'to lheoiJent;
. . . . . . . . . . . ·• . . . 

(a) Real ~$trite fransi:..ttons, Theall"flt Is autfiorltcd 10: buy, sell, exchange, re/II ond (eose real cslol~ (,;,hlch lerm includes; Without limliotlon, real estate wbject 

IO o kw! !rust ri~d all beneffdol iniere$~ lit ond ~'1 of cfiredlcin un...: ony lend lrusl); colJCct oll rent, sole piocoods and cotn!ngs f'rom reol estoie: ailivey, o"l9n ond 

xxept' lffto to reol 0..iate; gronleosemcnls, ~lo. coridiliol)$ and rel..,;. ri9his ol homestead with.~ lo reol eslolo; aealo fond !rusts ond !"'en:iso oil powm under 


land trusrl: hold; possess, molnlolil. repair, Imp~. subdMdo, monoge, operolo ond lnsuro rcol .Stote; poy, c0nlest, prolost ond <qmprom~ reol estoto loxes oMd oSltjs~nls; 

ond, In gcnoml, exerdso ~I powm With',r<$pcd•.fo t!Of estate which tho jirincfpal could ii preseol ond under'11nl'ISObi1ily. . . 


'(bl Flnanclal l~1t11.:iton fransadlons. The 'agent ls:aull10rized to: open; dose; conlinuo ond conlrof~ti occounts and dcposU; In any .IYP• of flnonclolinsii!uli!'fl . 

(which term lnd~des;'.witfiout timftotlon, banks, trusl Componles, savings ond building ~nd loon O$SodotiOO$, cied'd unions ond brokorogo flr111sh .deposit In and wl!hdrow 


om ond wtlte checks on any flnoncloJ intttufion account Ot d~posit; and, In 9enerol, exercise otl powen with respecl lo finonciol lnslUulion ·1ro11sae1lons Whfch:lho priricipol 

1ukfif present Olid unee,. .iJQ dlsob<1ily.' · · . · · · . · . · · 


.. 
(c) St~ck and.bond transocttons. Tho ogenl uoulhorized to1:buy and sell all tyj,es of'secu1i»es (whlclf!ertl) indud~; without llm!lafion, stockS, ~nds. mulu~I funds 

dall olhet tyP,es ol lnveslmcnf securifies ond .f!norctal.lnit,;,mcnls); coiled, hold and safckeep,ol/ dMdeods,;nt.er.cst,.eomlogsi.~of sole~ distributions, shores, :ccrtificoles · ' 

..d ofher evldMCes of awnorlhi~ Paid or dlnrlbufed with '"'fl~r:I i0 ..Cunfies; exerciso«ll YOting rights with respect to S<CUrili,. in per>q~ or 17( proxy, inlet lnlo voling 

usis ai>d ci>n!etit lo llmltollons on ihe right lo ·YOte; end, in general, exercise o!l powers wilh respect lo securilies.whlch the prin<:lpal could if present rind under no disobm1y. 


. . . . :. .. c. 7 ·+1 .., . . -~~~.. 
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l 

., 

J . tho prindpol "?"Id If p':-"nt ond under no disabllily.. . 	 · 

. · Ill Tox moiters. Tho ~t is o.ilhoriled lo: sign, ""rify and·file oil tho prin<lpal's f'oderol. stole ond loalf ln!:om•;gih, e<iot•, properly o~d otw lox relurN, includinq 
II '1o1n1 rettrnS and dedotottons of estimated fox; pay on loxes; claim. sue for and t«clve oil fox refunds; <Mmlne imd copy oil the ptinelpol's to• rolums ond recordS; represent 
U the principal before ony federal, sfotc '!' iocr/.1.!""nue '*ncy or IOKlng body ond'slgn and dell\f<f oil lox poworo of Ottoriicy on boholl of the priricipal 1hoi mot be ne<euary 

for such purposes; ~ve i!ghts and sign oll dociUncnt• on behalf of the prindpof os l'e<lu!rad to sdil•, poy ond determine all fox llobilltles; and, In general, ewclso oil powers 
with respect lo lo•. matters which the principal could if present and under no dlsobi61y.. 	 . 

II •. fU. ,Claim~ and fltlgatlon.·fho ~I b outhoriud,;, lnslilulo, "prosecuf•. defend, a\>Ondon, compro,.;,C, orbnrote, sellle and dl'J>'?'O of onycloim in foVOt ol.°' 
0901J?S' lbe prmcrpa! OI ony ptoperlj' klteresls of fhe prindpaf; cofled Ond roceipf forony clqim or setlf•mohl pllXOOds ond waive or n;fease oU righb of the p<lncipaf; employ 
attorneys ond othets .ond entei: lnfo-confutGency ogroements and other conlrocts .S necessary In connodlon with lillilotfon: ond, In g~nerol, exercise oll powers wif!i respect 
to cloimS ond litigo1ion which the pnr<i"?1 could if present and under no dlsobllily. • 

(le! Commodlly _cmd opilon tnuuaefll>ns. Th~ ogC1Tt Is outhoriiod to: buy. ,en, exchange, ...ion. <X>llVfff, settfo '!'Id Cllefdse .commoc>fles futures .controct• and 
call and put options on stocks ond stock lndkes traded on o "'lJUloted option• .cxchoo9o and mllect and receipt_ for oU pioc<eds of ony such lrons<iCfions: estobllsh 'oi ccnl!nue 
option oa:ounls for the prindpot with ony seairities or futures brolcer: and, In genotof, eocudse oU powanwlth mpect to conu11odltl01 and opttom ,whkh Iha prlndpol could 
,il-,,,....nt and urider no disability. 	 · · • 

· (ij Susin.,.. ~parotlons. Tho agent b Outhorized to: orgonizo;,, continue and conduct any business (whidi tetm Includes, wiihout ~mitotion, ony fanning, monufoctupng, 
SON!ce, mining, cetonlng or 61h<\r type of busineu·oporotton) In ony form, whetheros o proprietorship; joint YOnhnll, po_r1neishlp, cPrpotOtion, irust 01 other logol entily; 
operote, br:'Y•: sell, eltf)ond, -oontl'Qd~ 1'$ttnll'IOto or l~uidote Of1Y buslnms; rfrrect, control. ~ moru>ge Of'. portldpcrto·ln tM

0 

~tloo of OnY buslnNi ond ongopo, compen.soto 
Ond discharge business monogersj ~mpioyoOs, agents, attorneys, occ:ovnlonts and consu!Jonts; Ond. In gefl~f;. ~·d1 pow.ers. With respo::t fQ.Miness lntere.sts and 
operation~ which the. principal could If p~ and under no·cfriabtnty. · 
•, . 	 . . 

(m) .llon.,wfng triinsoctton•., "f1?e agent.is outho~od to: borrow money; mortgage!" pledge any root Osltlfo or tongibl• orJnfongib!e personof·propeny~~·~-;;,rily 
fot soch purposes: tign, renew, ..tend, poy ond satisfy ony notes or olher forms of obllgatton: ond, In gencrof,. exorcise oil powers wtth respe<t to secure<l .ond unseai;ed 
bot~nii "".hich the pri~pof coulH present ond undo; no dlsabiii1y. · · · · 

fn): ·Esiat~ tronsactl~ns. T~• ogent b clutfioriied io: oce<p;, ceceipl ·for. Wrc!sa, cel.;,.e. 111joct, reriouii~. ~ssign', o.dolm,'d•inond. sue for, cloim ond recover any 
leQocy. beq\/C$1, divi,., gitt oi ¢(lerproperty lntere.s! or poynient due or poyoble to or for the prindpof; oss¢ ony Inf.mt fn ond Ol<Cltiso ony powet: over ony trust; estote 
1t.propert}<'subiec! fO fidudoiy control; estobrish o ;ev0coble t,,;st .,fefy for tho benefit of the prlndpol th6t termlnotes of th• deolh of th..prindpal-ond-1>-then-diS!n'butoble 
o the legal,representotlve of the eStote of tho prindpol; ond, In genotol, exetdse oil powert with respect to eitot"' ond truSts which tho prlnclpol could If present and.under 

no diso~ify: provided, howevet; fhdt I~• agent .;,oy not niako or change o will ond moy not revol:e· or omtnd o ·~usl ~ble or omendobfe by 'tho pril\cipol or require 
•ii trustee of any trust for Jhe ben•flt otl~e princip0rto pay income or prlndpol lo the agent unless •pecific oulhorily 10 Ihat end b, given, ond specific referenco to iho trust 
; mode; in tilt 1i01utory proPertv Power fonn. · . . . · · . · . ' · · . . · 

. . . . . 	 . 
" (o) .Alf other pro~e~y po~en ~~d~rons~Cflons. Tho ogen; is oulhodud to: ~rcise oll :.Ossiblo powtrs of lho pri~poi !"Ith ;.,peel to oil possi!>J~ types of P'!'pem 

nd int.,.;i, In propeity,_..,cept to tho '""•nl th• prindpol Umils tht generolify of this cclegoiy (o) by striking out.one or more of colel)0ries.(o) through (n) or by •pedfyino 
therllniitaiions in tho slotutory property.power '9rm, · .. ·.· 

-.A-? 


· . · (d} Tonglbfo por1onol property tromiadlons. ·n. ,t1I is ourhorlied lo:_ buy ond ~n. ·leose, exchonga, coiled~ po$St. . Ilake mle to oll longible personal property: 
move, store, ship, restore, l)l<ll.1toin1 repair, improve, manage, preseM, insure ond sOfekcep torigibfe.personol property; and, In general, exercise oll powers with.respect • 

·to langJbfe _per.soMI property which lhe principol co,u/d if present ond under no disoblnty. · · · 

. , (oJ. Safe de~osll bo_x trons.oefl~~~- The ogent is authorized fu: open, contin~ and how:· a~ lo <111 iafe depostt'boxes; ~gn, re0ew, releo$C ot.tCf'mlnote ony safe 
depojil contract: drill or surrMder any safe· deposit box: anO, Jn general, exercise. all poWers..with.resp¢d fo sofe deposit matters which the ptJnclpol could if present and 
u~dor no disobifily. . · · · . . 

{fJ lnsur~i;ico ond'onnulty ;rQfl~octlons. Tha ·agent is'outhOri:zed to: p~re. acquire, co~tinvc, tenew, term!nofe or olherwi~ deal w~lh Ony type of in;uronca or 
annuity controd (Which lerms lndUde, wlthout limilo/ion, (ife, occident, health, disability. automobile co.s~rty, property or Uobllrry insurance); pay premiums or o."e5smenls 
on or surrender end celled all dls!ributiOns, 'proceeds or benefits poyoblli under ony lnsurcnce or onnuify controd; and, In generol, eKercise ofl powe~ With respect lo insuronce 
and onn11rty conftods which I~ principol .co.uld ii p~I and .under no disability. , 

(9J Re;fremenl pion. trcnaactlons. The ogent b ou11lorimf to: conlnOvtc to, withdraw froin and def?osit fonds In ot1y type ~f tetlrement pion (which term lncludeS, 
with~ut JimitOllon, any fox quoHRed at nonqua,lified pet1siot1, prolit sharing, siock b::>nus, CmplQ)'ee sOV!ngs. ond other retir~ent plan, !ndivldvol retirement occ:csunt, deferred 

· · 	co'mpensotion pion ood ony other type of employ~ benefit plonJ; select end chong& payment optlOl\S for the prindpQ! under any relifCl'."cnf ploni mol:c ·rollover contributions· 
from onY retirement pJcn IO'olher ~etiremenl pfoos or ind"ividval tcfitement occ.ounts; etercisO oil inveStmenl 'powers·ovoiloble undt.r any type ·o1 self"'<Jlroded relirerrienl pion: 
onCt, in ~I. cxen:ist oil powers wtth re.sped to retfre.ment plans and retirement pion oo:O·uru balances whkh !he prind~I ~Id if present <1lid undet no._dlsob!llty,. · 

(h) Social socU,:11y, un~lnployMenf and military service benefits. Tho agent Is outhoril.ed to: prepare, sign ond Iii~ any doirn- ot oppllcotion _fOf Sodoi. Sccu~lfy, 

vn~mpleyme~f Of mifito,Y service tie~efi~;. sue ror, settiti or obcndori any dolms to any. benelit of 0$.Sistonce undet any federol. ~late, loco/ or foreign ~totutc ot ~~gulotioni 


control, deposil Jo·onyocrount, co/led.. receipt for, ond toke title.to and hold 011 bcne:flts under ony Social Securffy, unemi>foymcnt, mllltory servke or others.tot&, federal, 

local ot foreign sfolut• or tegulofion; and,. in peiierol, excrdso oil powers wilh r"'pect to' Sociol Securily, unemployment, lnilttory sendco and govemmontol bcn•Hls whkh 


' t 
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I 
I 
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.l'Rll:PAro:D BY1 r:~tgJB~· .· I 
Thomas Jiistlco I·719 Canal Stteet FOR 1'[l)ti'lf0. 1J/ IJ/ /l(JSultoA • · 

Ottawa, IL 61350 
 ioti jAH -3 PH 31 ~1 
MAIL'l'AXBiLx.T01 I IRodney andJ~oglna Sholton I 

925 N. Kinsman Road ~~·~ 
Sonoea, IL 51350 ,,~~frll Rf.mJ{a . . 

MklT.R.ECORD.IID l>ltl!:D TOI 

V n_~-;;y and Rosina Shelton· 


925 N. Kinsman Road 

. / Senoca, IL.61350 	 )~14~~~-
' Sureharg~~

QUITCLAIM DEED 	 $10.00 71•(I ! 

·I 
 Staluloey (IlJlno!.t) 

I . 

TH8 ORANTOlt(S), Thomu l'. Shelton and Doris Shelton, .husband and wlfe, of 950 N; !(Jnsruon Road, Village of Sonec.a, Stato of 
IUfno!s, for and In coiisldcl'atliin ofTon DoHart ($10.00) lllld other good and val1111blo consldoratlons, In halld pak!, CONVEY(S)AND 

j 
i QUITCLAIM(S) to Rod!loy Shelton and lloglna Sholton, husblllld alid vilfo ot 92S N. KlJl$man Road, Village of Sonoca, Stato of 

Jlllnols all lntomt In the 1blloWlag dosorlbod roal OSlfttoiJtuat«I Jn tho County ofGIUJNDY, Stalo ofllllnolf, to ldt: . 
. . 	 . ; . . . ... . . - . . . 

.	Penuancnt liidoxNwubcr(s); 04.31.200414I014 and O4-31-2 O O -o 15 

proport)> Address: Unhlcoiporatod l'annlawt 


Horobyrolcaslng wul waiving all rights Wldor and by vtnuo oftho Ho~e.stcad llxe111ptlons Laws oftho Slato ofIUhtols. 

Datod this I Day of :D<RMbec 20 ..li. 

. STATBOF ""l"'llhw=ls'-------> 
. ) SS. 


COVl'/TY OI' LaSallo . ) 


· Jo Ibo ~ndor~l8nod; • Noiary l'ubf!o In nnd fOrsald Coumy, In tho Stato afor0sald, do horoby cortll)r that Thomas l'. Shelton 
and Dorls Sholton, J1u1baiul and wffo, pcraoollllJr knOwn to 1110 to be tho umo ponon(a) wlwao #lllle(s) Wero subscribed to tho 
foR:golng lnstn1moat1 appeared bol'oro mo tlila day In,ponon, and acla!owlodgod that ho/ab~ slsnecl, "aled and doll~d tho suld ·. 
lilstrumont, .as his/her/their 11'60 and voluntaey. eot, for !ho usos and purposcS thoroJn not fOrlh; lnoludlng tho roloasc and walnr or tho . 
right ofhomoatoad. · 	 • ·· · · • · · 

.. 	 ·Glvon under my hand and notarial seal, thls _!.___. Day of ~ber 20 J.L 

'.J ' · Nohey l'ubllo · 
My coiwnlulon cxplros: -tC!,/I6"/(j 

. 	 ( 

~mpt under tho provla!ol1$ otpwgraph e .• 

. ;"" / ~ <;z.....-4:"z... 
. 	 1 

I z-- ( ,_. f ( 

~OFPICW..S!lAV' · 
THOM4.S L. JUllTiC!, JR; 
NO!aly Publlo, ~late oiVlnolt . 

M)'Cctromllflon epi..,. 1llll«13 

,...,..........~
.. ~·~•-w•"'"-•"''''"'""~''>"'""""..,.,,..,..,,•.,..,,..~~~--"'.,.....,,....,._._,..._~~-~1...,o~o,;,.1ro,.,,\1~•...,,,..n1"'''Mil.,.Hi""'r-••••~...,..,......-~,~~--· 
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Exhibit A 525385 
Pmel 1: 

The Northeast Quartet (N,B, ~) of the Northeast Quarter (N.E. ~) of Seo~on Thlrty,one_(31). 

Township Thirty-three (33) North, Range Six (6) Bast of the Third Prlnoipal Meridian, $Ituated 

ln the County ofGrundy in the State ofllllnols. · 


' 
' 

EXCEPT , 
ThatpartoftheNE ~NE l'4 Section 31, lyingWestofCounty Hlgh\\lllY 6, also Ja;own as 

.Kinsman Road, ln ToWnshlp 33 North, Range 6East oftho Third Principal Merld1an (Notman 
~.) Giundy Cowity; Illinois. 

-=.. 

(_, 10 
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I frJ 	 I 
PR&P.A,!UtD B1/1
Thomas luatlco · 
7 Ill Canal Strut I 
SulroA 

. Oltllwo, JL 61350 

MA.IL TAX BJLL '1'01 , 
I Rodney 4lld Rog!na Sholion I 
i 925 N. Kinsman Road · 

Scnoca, n. 61360 ' 
MAIL RECORDED D:&El> T01I Rodnoy and Rogln• Shorion · 

·925 N. Klnsinan Road 
Scneoa, IL 61360 

IQUITCLAIM DEED 
Statuto11 (lllJnou) · l nm ORANTOR(S), Tholll8t F. Sbolton, ot.l'SO N. Klnsmon Road, Village bt ~ncca, Stato of llllnols, tl>.r ond In consldemtlon of 

Ton Dollm ($10.00) end oth~ good and valuablo conslderat!Ollf, In h1!J!d pilld,.CONVBY(S) AND QUITCLAIM($) to Rodney 
Shelton and ~glna Shelton, hilsblllld and wlfo of 92S "N. Klnsnum .Road, V111ago of Sonooa. Stato of Jlllnols aU luterast In Ibo 
fciUowlng dosorlbod real estato situated In tho Co1111ty ofGRUNDY, si.to otllUJlols, to wit: 

SEE .ATl'ACB:&D EXBmlT A. 

. 	 ' 
Ponrumanl Indox Number(•): 04·32·100·003 
l'ropc:ty Addres1: Unf.lllprovodl'amdand 

PonitanantI~ Numbor(i): 04-32-100--004 
Property Addroas: Ulllinprovcci Fenn!alid 

I 
Pe!lllancnt Indox Nwnber(s): 04-32·200·001 
Property l'r.ddms: Ulilmprovod Jlamtlaitd 

Horeby rolceslng and waiving all rlghla undor lll!d by vfrtuo oftho HomosteadBxem~Uona l'..aws ofti10 Stale ofllUnob. 

Daledthls l Payof ~20.JL ~	f: ~ 
Thomas P. Sltolton 

• I . 

! 

.. 

ft~ 1I 
• c_,, 11 
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1 525386 
'1 

STATB 01' ""ll"'l!n==o=ls-----
) SS. 


COUNTY OF LaSallo ) 


I, th_• undordgncd, a Notlll}'l'ubllo 1n lllld for aald·County, ll!'lllis SWo uforo.1ald, do horoby oartlfy that Thomas F. Shelton, 
p4l'S011aUy known to mo to be tho umo porson(s) whoao mlllle(s) Js/ari! subscribed 1o tboforogol.ng lnsirUtnOlll1 appearod boforo me 
this day Iii poraon, and ackuowlodgod that hc/ahc/lhoy algnod, soDlod end doUvorod thO said lnalr\1111011~ as blslbor/tholr freo and 
voluntary act, for tho usos and pu1po$os lhet0ln set1brth, lnolud!ng tho roloaso and waiver oftho right ofhomostead. . 

Given underiey luutd 8Jld notarlahoal, thla I Day of :\P1(f(l1Def · 20 J.l_ 

Nolai)' Publla 
Myootnml&s!onoxplro.i: lCJ((0- /('3* . 

' 
Exempt WldOt tho provlsloni ofpar~pb e 

I -"---
I 
I 

+~ "".z.L·~~-

. !?---/' ~,,1 I 

FOR uae IH: MUTATES .ATOPORM~ 
P•Qt2ot'2OAT0(2/ol) 

http:tboforogol.ng
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Exhibit A 525386 
J.>1uye,[ I & 2! 

i 
' 

.The North.wost Quarter, except the West 100 acres thereof, Jn Section 32, TownsWp 3.3 North, 
Rango 6 Bast of the Third Principal Morlclian, In Grundy County, llllnolll. 

ALSO BXCEPTINO 

That part oflho North Half of Section 32, Township 33 North, Range 6 East ofthe Third . 

Prinolpal Morldlan described 11S follows; Commencing at tho'Southoast corner of the Northwest 

Quarter ofsaid Seot!on 32; the.nee South 89 degrees 28 minutes 08 seconds West, along tho . 

south line oflheNorthWest Quarter ofsaid Section 32 for a distance of575.29 feet; thence No1th 

00 de~ 31 minutes 52 seconds West, 421.SO feet: thence North 89 degrees 28 m!nutc5 08 

seconds East, 575.29 rebt; thence South 00 dogrcos 31minutes52 seconds East, 42L50 feet to 

pplnt ofbeginning, conthlnJng 5,567 ao.res, more or less, In Nonnan Township, Grundy County,

Illinols. . 

' Parool 3: 

Tho West Half of tho West Half of the Norlheast Quarter ofSection 32, ToWllShlp 33 North, 

Range 6 East of tho Third Prlnclpal Meridian, In Ch'Ulldy Collllly, "11nois. 
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FILEDUNITED STATES OF AMERICA 
STATE OF ILLINOIS COUNTY OF GRUNDY . 

IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCMM' 0G 201~ 

RUTH ANN ALFORD AS EXECUTOR OF THE ) 
ESTATE OF DORISE. SHELTON, Deceased, ) 

Plamtift, 
) 

vs. ) No. 2014-L-13 
) 

RODNEY SHELTON, ) 
Defendant. ) 

MOTION FOR JuDGMENT ON THE PLEADINGS [735 ILCS 5/2-615(e)J 
OR. IN THE ALTERNATIVE. MOTION TO DISMISS 

COMPLAINT !735 ILCS 5/2-615(a)J . 

Now comes Defendant, RODNEY SHELTON, by and through his attorney, Darrell K. 

Seigler of Darrell K. Seigler, Ltd., and for his Motion for Judgment on the Pleadings [735 ILCS 

5/2-615(e)] or, in the Alternative, Motion to Dismiss Complaint [735 ILCS 5/2-615(a)], states as 

follows: 

A. 
NATURE OF ACTION AND ALLEGATIONS OF COMPLAINT 

The "Complaint at Law" on its face.alleges that Thomas F. Shelton was the "primary 

agent (or attorney in fact)" for Doris Shelton under her 2005 power of attorney (Exhibit A), and 

that by executing a quitclaim deed conveying her interest in real estate to Defendant Rodney 

Shelton and his wife, "violated his duty as agent" by failing to reserve a life estate in Doris 

Shelton. Plaintiff further alleges that Rodney Shelton was named "first successor agent" under . 

the power of attorney, and that he "participated in such breach of fiduciary duty" by Thomas F. 

Shelton, by failing to notify Doris of the breach of duty by Thomas and by failing to "take action 
' . . 

to safeguard [her] best interests". The Executor seeks compensatory damages on behalfof the 

A-11 
.... 




,,···-, 

r 

Estate of Doris E. Sheltol). against Rodney Shelton, for an alleged loss of value ofreal property 

and deprivation of income from that property during Doris Shelton's lifetime. The Executor also 

seeks attorney fees without any allegation as to the basis therefor. 

·-·-------·-13asedtfjYOn-me·roreg<5ihg~-tlie complaint apparently alleges an action for breach or-·-··--·---·----- · ..- .......___ __ 

I 

fiduciary duty, brought against Rodney Shelton as a "successor agent" under the power of 

attorney. The complaint on its face bases the alleged liability of Rodney Shelton upon a specific 

statutory provision contained in the Illinois Power of Attorney Act, i.e., 755 ILCS 45/2-10.3, 

which became effective on July!, 2011, and which provides as follows: 

I 
An agent is not liable for the actions of another agent, including a predecessor 
agent, unless the agent participates in or conceals a breach of fiduciary duty 
committed by the other agent. An agent who has knowledge of a breach or 
imminent breach 'of fiduciary duty by another agent must notify the principal 
and, if the principal is incapacitated, take whatever actions may be reasonably 
appropriate in the circumstances to safeguard the principal's best interest. 

B. 
MOTION FOR JUDGMENT ON THE PLEADINGS PURSUANT TO SECTION 2-615(e) 

Defendant Rodney Shelton submits that judgment on the pleadings should be entered in 

his favor and against Plaintiff, pursuant to Section 2-615(e) of the Illinois Code of Civil 

Procedure, for the reason that the pleadings (Complaint) disclose no genuine issue of material 


fact and that Defendant Shelton is entitled to judgment as a matter oflaw. 


c. 
MOTION TO DISMISS COMPLAINT PURSUANT TO SECTION 2-615(a) 

Defendant Rodney .Shelton submits that the Complaint should be dismissed with 

prejudice pursuant to Section 2-615(a) of the Illinois Code of Civil Procedure, in that the 

Complaint is substantially insufficient in law and fails to state a cause of action upon which relief 

2 

t:·C is A-ls 




~ -· .. l 

may be granted~ 

D. 

SUBMISSION OF AUTHORITIES AND ARGUMENT BY MEMORANDUM 


Defendant Rodney Shelton submits, in support of both motions set forth herein, his 

_M_e_m--o-ran_d_w:~=-~-:~~orti ~~~:~i~:-;:~·;:~~::~~-:~-~~ Pleadings and Motion to Dismiss, f!le~-----··-·- - 

. 1 "th lhi M .contemporaneous y WI i s ot10n. 
I 

WHEREFORE, 9efendant, RODNEY SHELTON, requests the following relief: 

A. 	 That this Honorable Court enter an order granting judgment on the pleadings in favor of 


Defendant and against Plaintiff; 


B. 	 In the alternative, enter an order dismissing the Complaint at Law with prejudice; and 

C. 	 For such other and further reliefas the Court deems just and proper. 

Respectfully Submitted, 

, Attorney for 
Defendant, Rodney Shelton 

Darrell K. Seigler, LTD. 
434 Pearl Street 
Ottawa, IL 61350 
(815) 433-3333 
Attorney Reg. No: 031244~0 

I 
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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT 


GRUNDY COUNTY, ILLINOIS 


NO. ~)t./--L. -/3 FILED 

AUG 2 9 2014 


/{~~ 
GRUNDY COUNTY GIRCUIT,ERK 

ORDER 
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Opinionfiled August 1, 2016 

INTHE 

APPELLATE COURT OF ILLINOIS 

THIRD DISTRICT 

In re ESTATE OF THOMAS F. SHELTON, ) Appeal from the Circuit Court 
Deceased, (Ruth Ann Alford, Executor, ) of the 13th Judicial Circuit 
Petitioner-Appellant, v. Rodney I. Shelton, ) Grundy County, Illinois 

·Respondent-Appellee). · . 	) 
) Appeal No. 3-14-0163 
) Circuit No. 13-P-17 
) 

) Honorable 
) Lance R. Peterson 
) Judge, Presiding 

RUTH ANN ALFORD, as executor of the 
ESTATE OF DORIS E. SHELTON, 

Plaintiff-Appell~nt 

V. 

RODNEY I. SHELTON, 

Defendant-Appel lee. 

) Appeal from the Circuit Court 
) of the 13th Judicial Circuit 
) Grundy County, Illinois 
) 
) Appeal No. 3-14-0685 
) Circuit No. 14-L-13 
) 
) Honorable 
) · Lance R. Peterson 
) Judge, Presiding 

,. 	 JUSTICE HOLDRIDGE delivered the judgment of the court, with opinion. 
Justice Carter concurred in part and dissented in part, with opinion. 

. ' 

Justice Schmidt concurred in part and dissented in part, with opinion. 

OPINION 

~I In these consolidated cases, Ruth Ann Alford, as 1he executor of the estates of her late 

parents, Thomas and Ddris Shelton, sued her brother, Rodney Shelton, to recover real estate that 

A-If 



she alleged Rodney ha~ wrongly received from both estates and for damages resulting from 

Rodney's alleged violation of his legal duties as successor power of attorney for Doris. In case 
' 

No. 3-14-0144, Ruth Ann, as executor ofThomas's estate, filed an amended estate citation 

seeking the return to Thomas's estate of a farm that Thomas had conveyed to Rodney in 

December 2011. Ruth ~nn alleged that the conveyance was presumptively fraudulent because it 

occurred while Rodney was named as the successor power of attorney under Thomas's Illinois 

Statutory Short Form Power of Attorney for Property (POA), and while Doris, Thomas's primary 

power of attorney under the POA, was incompetent. Rodney moved to dismiss the complaint 

under sections 2-615 add 2-619 of the Code of Civil Procedure (Code) (735 ILCS 5/2-615, 2-619 
' ' 

' ' 

(West 2010)). The trial court granted Rodney's motion to dismiss under section 2-619 because it 

found that Ruth Ann had failed to establish that Doris was incompetent at the time of the 

conveyance and that Rodney owed Thomas a fiduciary duty at that time. 

In case No. 3-14-0685, Ruth Ann, as executor of Doris's estate, sued Rodney for damages 

alleged! y caused by Rodney's breach of a duty to Doris as a successor power of attorney. Ruth 

Ann alleged that, while'Rodney was named as a successor power of attorney for Doris, and while 

Doris was incompetent to manage her own affairs, Rodney colluded with Thomas, Doris's 

primary power of attorney, to transfer Doris's interest in certain real estate to Rodney in violation 

of section 2-10.3(b) of the Illinois Power of Attorney Act (Act) (755 ILCS 45/2-I0.3(b) (West 

2010). Rodney moved to dismiss the complaint.Under section 2-615 of the Code (735 ILCS 5/2

615 (West 2010)). The trial court granted Rodney's motion and found as a matter of law that, at 

the time of the transactibn at issue, Rodney had rio duty to Doris. This appeal followed. 
I . . I . 

FACTS 

2 
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~4 On January 18, 2005, Thomas Shelton executed an Illinois Statutory Short Form Power 

of Attorney for Property (POA) appointing his wife, Doris Shelton, as his "attorney-in-fact" or 

"agent." The POA form states that Doris has the.power to act for Thomas and in his name in any 

way Thomas could act in person with respect to several enumerated powers, including: (I) the 

power to "pledge, sell, and otherwise dispose ofany real or personal property without advance 

. notice" to Thomas; (2) the power to make Estate transactions, gifts, and "all other property 

powers and transactions"; (3) the power to name or change beneficiaries or joint tenants; and (4) 

the power to exercise trust powers. It was a "durable" power of attorney in that it provided that 

Thomas's appointed agent "may exercise the powers given here throughout (Thomas's] lifetime, 

after [he] become[s] disabled" (unless Thomas or a court otherwise limited or terminated the 
' . 

agent's power, which di~ not occur). 

~ 5 In paragraph 8, Th\Jmas's POA provided: 

"If any agent named by me shall die, become incompetent, resign or refuse 

to accept thb office of agent, I name the following (each to act alone and 

successiveli, in the order named) as successor(s) to such agent: my son Rodney I. 
' 

Shelton -- my daughter Ruth Ann Alford. 
I 

For pui:p~ses of this paragraph 8, a person shall be considered to be 

incompeten~ if and while the person is a minor or an adjudicated incompetent or 
. ' 

disabled petson or the person is unable to give prompt and intelligent 

consideratiqn to business matters, as certified by a licensed physician." 

On the same day Thomas executed his POA, Doris executed a substantively identical 

durable POA for property appointing Thomas as her agent (or attorney-in-fact) and Rodney and 

Ruth Ann, successively, as successor agents. 

3 
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~7 Thomas and Doris owned a farm together as joint tenants. On December l, 2011, 

Thomas executed quite/aim deeds conveying his and Doris's interest in the farm to Rodney and 

Rodney's wife. Thomas conveyed his own interest in the farm on his own behalf, and he · 

conveyed Doris's interest in the farm as attorney-in-fact under Doris's power of attorney. On the 

same day, Thomas executed another quitclaim deed conveying to Rodney and Rodney's wife 

another farm that was titled in Thomas alone. · 

~8 On December 2, 2013, Thomas's estate (by its executor, Ruth Ann), filed an amended 

citation under section 16-1 of the Probate Act of 1975 (Probate Act) (755 ILCS 5/16-1 (West 
' 

2012)) against Rodney ~nd his wife to recover the farm originally owned by Thomas. The 
. : ,.,. 

citation alleged that, at the time Thomas conveyed the fa.rm to Rodney, Rodney was Thomas's 
I 

agent under Thom;is' POA because: (1) Thomas's POA designated Rodney as successor POA; 

and (2) at the time of the conveyance, the predecessor POA (Doris) was incompetent. In support 

of the latter assertion, the estate alleged that: (a)"[f]rom March 2011 Doris*** w.as observed to 

have confusion and lack of short temi memorization [sic]"; (b) "[m]edical treatment records 

through, and beyond, Dfcember 1, 2011 reflect Doris's ***continued confusion and cognitive 
I 

impairment"; (c) "(a]bnbrmal EEG of9-15-20ll found 'features that would be consistent with 

diffuse cerebral dysfunction'"; (d) "[o]n or about October 4, 2011, Doris*** was diagnosed with 

dementia"; (e) "[r]ecords for Doris*** thereafter reflect progressive decline in cognitive level, 

disorientation and hallucinations." The complaint alleged that, based on "the progressive effects 

of [Doris's] diagnosed Dementia as set forth above," Doris "was unable to manage her affairs due 

to said mental deficiency and was incompetent at the time of the execution of the foregoing 
I 

deeds." The complaint ~id not attach.a physician's report certifying that Doris was unable to 
I 

conduct her business af'jiairs or otherwise incompetent. 
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,9 The. complaint further alleged that, due to Doris's incompetence at the time the deeds at 

issue were executed, "Rodney*** had succeeded to and was the POA under the power of 

attorney which created ;i fiduciary relationship between Thomas ***and Rodney." Therefore, 

the complaint maintained, the conveyances from Thomas to Rodney were "presumptively 

fraudulent" and Rodney was required show by clear and convincing evidence that the 

"transaction was fair and equitable." Absent such showipg, the complaint asked that the deeds be 

set aside. 

' 10 On December 11, 2013, Rodney filed motions to dismiss the estate's amended petition for 

citation under sections 2-615 and 2-619(a)(9) of the Code. The latter motion noted ·that Doris had 

not been adjudicated in9ompetent or declared incompetent by a physician's certification, as 

required by paragraph 8 ofThomas's POA. Therefore, Rodney argued, Rodney never assumed a 

fiduciary duty to Thomas under the POA. Moreover, Rodney contended that "[t]he power of 

attorney at issue and applicable principles of Illinois law do not permit a retroactive adjudication 

of incompetence or the creation of a fiduciary relationship nunc pro tune." The estate filed a 

response to Rodney's motions to dismiss and Rodney filed a reply. 

' 11 On January; 30, 2014, the estate filed the "Physician's Report" of Dr. Daniel M. Jurak, 

Doris's former treating physician, as a supplemental exhibit to its response to Rodney's motions 

to dismiss. In his report, Dr. Jurak stated under oath that Doris had suffered from "[d]ementia, 

diagnosed on or before October 4, 2011, associated with Parkinson's Disease with a start of care 

date of October 13, 201 ~ ." Dr. Jurak further stated that Doris had an "onset of confusion in 

March 2011" and had "exhibited continuing diminishment of mental and cognitive ability with 

progressive worsening through the date of her death in 2012~" Dr. Jurak opined that "[a]s of, and 

including, December I, 2011, *** Doris Shelton was incompetent, unable to manage her 
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personal affairs, unable to give prompt and intelligent consideration [to] her personal affairs and 

. unable to give prompt and intelligent consideration to business matters." Dr. Jurak stated that he 

based these observations on: (I) "[his] own examiriations(s), continuing care and observations(s), 

of Doris Shelton from 2008 through the date ofhe(death"; and (2) "[r]eview and examination of 

treatment records kept in the ordinary course of business, created by persons with independent 

knowledge of their personal observations and assessments, niade at or near their personal 

observations and assessments[,] *** records of which [Dr. Jurak had] found to be accurate and 

reliable." 

' 12 The trial court held a hearing on Rodney's motions to dismiss on February 4, 2014. After 

reading the parties' briefs and hearing oral arguments, the trial court denied Rodney's motion to 

dismiss under Rule 2-615 but granted his motion to dismiss under rule 2-619(a)(9). The court 
I 

reasoned that, at the tinie of the conveyance on December 1, 2011, no doctor had certified that 
I 
' 

Doris was unable to manage her financial affairs, and the doctor's certification that "would 

trigger that POA" occuied two years after the event. The court concluded that "I don't think 

I 
you can retroactively a year or two years later submit a certification ***that is specifically 

' 
referred to in the POA and have retroactive effect." 

' 13 On March 24, 2014, Ruth Ann, as executor of Doris's estate, filed a complaint against 

Rodney seeking damages for Rodney's alleged breach of fiduciary duty to Doris. The complaint 

alleged that, on December 1, 2011, Thomas violated his duty as Dori s's agent under Doris's POA 

by transferring all of Doris's interest in the farrn to Rodney and Rodney's wife without reserving 

a life estate in Doris at a time when Doris was· incompett:nt and in need of income from the 

property. The complaint further alleged that Rodney "participated in such breach of fiduciary 

duty" by Thomas in violation of section 2-10.3 ofthe Act (755 ILCS 45/2-103 (West 2010)) by 
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failing to notify Doris of such breach and by failing to take action to safeguard Doris's best 

interests. The complaint sought damages "in an amount not less than $50,000" plus attorney's 

fees and court costs. 

' 14 Rodney filed a.motion for judgment on the pleading pursuant to section 2-615(e) of the 

Code or, in the alternative, a motion to dismiss the complaint under section 2-615(a) of the.Code. 

In both motions, Rodney argued that he was not an "agent" as alleged in the complaint under 

either Doris's POA or section 2-10.3 of the Act. Rodney maintained that he had no fiduciary 

duty to act as alleged in the complaint, and that the complaint thereby failed to state a cause of 

. action for breach of fiduciary duty. In its response to Rodney's motions, Ruth Ann argued that, 

as a designated successor agent under Doris's POA, Rodney was a fiduciary as a matter oflaw 

and therefore had a duty to Doris on the date the deeds were executed. During oral argument, 

Ruth Ann argued that S\:Ction 2-10.3 of the Act and Illinois case law stand for the proposition 

that a "secondary agent could be liable" if he "sees the primary agent violate his duty to the 

principal," and that a successor POA has a duty to take action under such circumstances to 

protect the principal from harm. 

' 15 After oral argument, the trial court took the matter under advisement. On August 29, 

2014, the trial court issued a ruling from the bench finding as a matter of law that Rodney never 

became an agent of Dori s's under Doris's POA, and therefore no fiduciary duty ever arose. The 

court found that, at the time of the conveyance at issue, Thomas was Doris's agent with all of the 

discretion that Doris chose to give him. Accordingly, the trial court granted Rodney's motion to 

dismiss Ruth Ann's complaint with prejudice under section 2-615(a) .. 

' 16 Thomas's estate appealed the trial court's dismissal of its amended petition for citation to 

recover property from Rodney under section 16-1 (appeal No. 3-14-0163), and Doris's estate 



appealed the trial court's dismissal of its complaint for damages against Rodney (appeal No. 3

14-0685). We consolidated the appeals. 

lf 17 ANALYSIS 

lf 18 1. The Dismissal of the Amended Estate Ci,tation filed by Thomas's Estate 

lf 19 In appeal No. 3-14-0163, Ruth Ann, as executor ofThomas's estate, argues that the trial 

court erred in granting Rodney's motion to dismiss the amended estate citation under section 2

619(a)(9) because Rodney was Thomas's fiduciary at the time Thomas conveyed his farm to 
I 

Rodney, thereby rendering the conveyance presumptively fraudulent. A motion for involuntary 

dismissal under section 2-619(a)(9) of the Code admits the legal sufficiency of the complaint, 

admits all well-pleaded facts and all reasonable inferences therefrom, and asserts an affirmative 

c 

matter outside the complaint bars or defeats the cause of action. Reynolds v. Jimmy John's 

Enterprises, LLC, 2013 IL App (4th) 120139, lf 3 I. When ruling on a section 2-619(a)(9) 

motion, the court construes the pleadings "in the light most favorable to the nonmoving party" 

(Sandholm ~. Kuec~r, 2012 IL 111443, l/ 55), and should only grant the motion "if the plaintiff 

can prove no set offacts that would support a cause of action" (Snyder v. Heidelberger, 2011 IL 

111052, l/ 8). We review a trial court's dismissal of a complaint under section 2-619(a)(9) de 

novo. Reynolds,2013 II App (4th) 120139,l/ 31. 

~ 20 Ruth Ann argues that Rodney had a fiduciary relationship with Thomas at the time of the 

conveyance in December 2011 because Thomas had designated Rodney as a successor agent in 

his POA. She also maintains that, because Doris was incompetent at the time Thomas conveyed 

his farm to Rodney in December 2011 (as certified by Doris's treating physician in 2014), 

Rodney had succeeded Doris as Thomas's attomey-in-fa~t at the time of the conveyance, which 

made him Thomas's fiduciary. Ruth Ann argues thai, because Rodney was Thomas's fiduciary, 



Thomas's conveyance of his fann to Rodney was presumptively fraudulent, and the trial court 

erred in dismissing the amended estate citation. 

l) 21 A fiduciary,relationship is one where a person is under a duty to act for the benefit of 

another. In re Estate ofBaumgarten, 2012 IL App (lst) 112155, l) 16. A fiduciary relationship 

can arise as a matter of law or fact. In re Estate ofDelarnette, 286 Ill. App. 3d 1082, 1088 

(1997). One way i~ which a fiduciary relationship can exist as a matter of law is through the 

' 
appointment of a p()wer of attorney. Id.; see also Clark v. Clark, 398 Ill. 592, 600 (1947); In re 

Estate ofElias,408 Ill. App. 3d 301, 319 (2011) ("A power of attorney gives rise to a general 

fiduciary relationship between the grantor of the power ~nd the grantee as a matter of law."); 

Spring Valley Nursing Center, L.P. v. Allen, 2012 IL App (3d) 110915,l) 12 ("When a person is 

designated as an agent under a power of attorney, he has a fiduciary duty to the person who made 

the designation."). • 

I 

l) 22 "The mere e~istence of a fiduciary relationship prohibits the agent from seeking or 

obtaining any selfish benefit for himself, and if the agent does so, the transaction is presumed to 

be fraudulent." Spring Valley Nursing Center, 2012 IL App (3d) 110915, l) 12; see also Clark, 

398 Ill. at 601-02. ''Thuh, any conveyance of the principal's property that either materially 
I 

benefits the agent or is fbr the agent's own use is presumed to be fraudulent." Spring Valley 
' I 

Nursing Center, 2012 IL App (3d) 110915, l) 12; see als~ Clark, 398 Ill. at 601; In re Estate of 


Rybolt, 258 Ill. App. 3d 886, 889 (1994). 1 This rule applies to conveyances of the principal's 


I .
1The presujption of fraud is not conclusive and may be rebutted by clear and convincing 

evidence to the conq-ary. Spring Valley Nursing, Center, 2012 IL App (3d) 110915, l) 13. The 

burden is on the agent to rebut the presumption.by showing that he acted in good faith and that 

he did not betray the confidence placed in him. Id. If the agent satisfies this burden, the 

http:presumption.by


property by the ag~nt to a third party on behalf of the principal and also to conveyances made by 

the principal directly to the agent. See, e.g., Clark; 398 Ill. at 601; Estate ofRybolt, 258 Ill.App. 

3d at 889. "[T]he burden of pleading and proving the existence of a fiduciary relationship lies 

with the party seeking relief." Lemp v. Hauptmann, 170 Ill. App. 3d 753, 756 (1988). The trial 

court's determination whether a POA gives rise to a fiduciary relationship as a matter of law is a 

legal conclusion that we review de nova. 

' 23 In determining whether Rodney was Thom~s's fiduciary at the time of the conveyance at 

issue, we must first answer a threshold legal q~estion. Specifically, we must decide whether a 

successor agent under a POA has a fiduciary duty to the principal before he becomes the acting 

agent (or the "attorney in-fact") merely by virtue of being named a successor agent in the POA. 

This is an issue of first impression. Illinois courts have held repeatedly that an appointed agent 
' 

under a POA (i.e., an agent designated as the principal's attorney-in-fact) has a fiduciary duty to 

the principal as a matter of law from the time the POA is executed, regardless of whether or 

when he exercises his powers under the POA. See, e.g., .Estate ofElias, 4-08 Ill. App. 3d at 320; 

see generally In re Estate ofMiller, 334 Ill. App. 3d 692, 697, 700 (2002). However, no 
' ' 

transaction in question Will be upheld. See 755 ILCS 45/2-7(a) (West 2010); Clark, 398 Ill. at 

602. However, if the agent fails to rebut the presumption, the transaction will be set aside. See 

755 ILCS 45/2-7(a), (f) (West 2010); Clark, 398 Ill. at 601. Some of the significant factors to be 

considered in determini~g if the presumption of fraud has been rebutted include whether the 

fiduciary made a frank disclosure to the principal of the information he had, whether the 

fiduciary paid adequate consideration, and whether the principal had competent and independent 

advice. Spring Valley Nursing Center, 2012 IL App (3d) 110915, '·12; Estate ofDeJarnette, 286 

Ill. App. 3d at 1088. ()) 
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I. 

published Illinois decision holds that a party named a successor agent under a POA has such a 

duty before he becomes the principal 's attorney-in~fact. That is not surprising, because a 

' 

fiduciary relation is created by the "appointment," "granting," or "designation" of a power of 
' . 

attorney (see, e.g.,Bstate ofDelarnette, 286 Ill. App. 3d at 1088; Estate ofElias, 408 Ill. App. 

3d at 319; Spring Valley Nursing C~nter, 2012 IL App (3d) 110915,' 12), and a successor agent 

under a POA is appointed, granted, or designated a power of attorney only contingently, i.e., 

only if the person desig11ated attorney-in-fact under the instrument is unwilling or unable to act 

on the principal's behalf. In this case, Thomas's POA provided: "ljany agent named by me 

shall die, become incompetent, resign or refuse to accept the office ofagent, I name the 

following (each to act alone and successively, in the order named) as successor(s) to such agent: 

my son Rodney I. Shelton -- my daughter Ruth Ann Alford." (Emphasis added.) Thus, 
' . 

I 


'· 

Rodney's designation as Thomas's agent under the POA, and the attendant powers to act on 

Thomas's behalf, would be triggered if, and only if, the designated attorney-in-fact (Doris) died, 

became incompetent, or refused to accept the agency. Until any of those events occurred, 

Rodney had no power of attorney under the document, and therefore no common-law fiduciary 

duty to exercise such ptjwer according to Thomas's interests. In sum, it is the power to act as a 

principal's attorney-in-fact that creates a fiduciary duty as a matter of law. Until that power is 

actually conferred, there can be no corresponding fiduciary duty to use that power for the 

principal 's benefit. 

'24 Having found that Thomas's designation of Rodney as a successor agent under the POA 

did not create a common-law fiduciary relationship, we proceed to the second question noted 

above: namely, whether the estate established that Doris was incompetent at the time of the 

conveyance in 2011 (and, therefore, that Rodney became Thomas's agent-in-fact at that time 

11 




under the POA) through Dr. Jurak's physician's report, even though that report was prepared and 

signed approximately two years later. The trial court answered this. question in the negative. 

The court concluded that a physician's certification of incompetency had to be rendered prior to 

the conveyance at issue' in order to establish Dori s's incompetency under Thomas's POA, and that 

a physician's certification prepared two years after the fact could not establish Doris's 

incompetency "retroactively." We agree. 

~25 As noted, Thomas's POA names Rodney as a successor agent only if the designated 

attorney-in-fact (Doris) "shall ***become incompetent." The next sentence states that "[f]or 

purposes of this paragraph***, a person shall be considered to be incompetent if and while the 

person is a minor or an adjudicated incompetent or disabled person or the person is m:iable to 

give prompt and intelligent consideration to business matters, as certified by a licensed · 

physician." (Emphasis added.) Although the POA.does not expressly state when the physician's 

certification must take ~lace, when the paragraph is read as a whole, the clear implication is that 

the certification must occur before the successor power of attorney becomes the attorney-in-fact. 

Unless the originally designated attorney-in-fact is disabled or a minor, she does not "become 

incompetent" for purposes of the POA unless she is adjudicated incompetent or certified 

incompetent by a licensed physician. Moreover, the POA expressly states that the original agent 

will be considered incoqipetent "ifand while" such certification and adjudication takes pace. 

(Emphasis added.) The most straightforward reading of these provisions is that the physician's 

certification, like an adjudication of incompetency, is meant to serve as a triggering event that 

nullifies the primary agent's authority at the time of the certification and in the future, until the 

certification is rescinded. Nothing in Thomas's POA suggests that a physician's certification 

prepared years after the fact may retroactively nullify the designated agent-in-fact's authority to 
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act under the POA. Because written PO As must be strictly construed in Illinois (In re Estate of 

Romanowski, 329 III. App. 3d 769 (2002); Amcore Bank, NA. v. Hahnaman-Albrecht, Inc., 326 

III. App. 3d 126 (2001)), we will not read such intent into the instrument by implication where 

the text does not clearly support that interpretation. 

:I) 26 . Moreover, there are good policy reasons for reading a standard form POA in this manner. 

Allowing incompetency determinations to be made years after the fact could create uncertainty 

and lead to situations w.here an acting power of attorney makes financial decisions for a long 

period of time before he or she is declared incompetent and replaced with a successor POA. 

Principals, acting agents, successor agents, and third parties need to know with certainty who has 

the authority to act on the principal's behalf (and who has fiduciary duties to the principal) at a 

particular time. If an attorney-in-fact's authority can be Qullified retroactively by a doctor's 
I 

certification years after the fact, the designated successor agents would never be certain when 

their powers and duties under the POA were triggered. A successor agent under the POA might 

reasonably believe that the attorney-in-fact is competent, only to discover years later that she had 

been incompetent for years, and that the successor agent has been inadvertently shirking his duty 

throughout that entire period. This would create a regime of instability and uncertainty. which 

could upset the settled expectations of principals, attorneys-in-fact, successor agents, and third 

parties who have transacted business with an attorney-in-fact. Moreover, allowing retroactive 

certification of an agent's incompetency would likely spawn litigation (complete with conflicting 

expert testimony) to establish when an attorney-in-fact became incompetent. A bright-line rule 
' 
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requiring a physician's certification of incompetency before the attorney-in-fact is replaced by a 

successor agent would avoid all of these problems.2 

' . 

'27 Accordingly, we affirm the trial court's dismissal of the amended estate citation in appeal 

No. 3-14-0163. 

'28 2. The Dismissal of Dori s's Estate's Claim Against Rodney 

'29 In Case No. 3-14-0685, Ruth Ann, as executor of Doris's estate, argues that the trial court 

erred in dismissing Doris's estate's claim against Rodney' for breach of fiduciary duty as a 

, successor trustee under. section 2-10.3(b) of the Act (755 ILCS 45/2-10.3(b) (West 2010)). The 

' trial court dismissed D~ris's estate's claim under section 2-615(a) of the Code. A section 2

615(a) motion to dismiss tests the legal sufficiency of the complaint on its face. Doe-3 v. 

McLean County Unit District No. 5 Board ofDirectors, 2012 IL 112479,, 15. A section 2

615(a) motion argues that the facts alleged in the complaint, viewed in the light most favorable 

to the plaintiff, and taking all well-pleaded facts and all reasonable inferences that may be drawn 

from those facts as true, are insufficient to state a cause of action upon which relief may be 

2 In his dissent irt appeal No. 3-14-0163,Justice Schmidt suggests that most of these 

problems could be alleviated if we allowed retroactive certifications of incompetency by 

physicians but limited the effect of such certifications to transactions that benefit the successor 

agent. See infra' 50. That may well be true. However, the language ofThomas's POA.does 

not support retroactive certifications of incompetency, much less the limitation of such 

certifications to transactions that benefit a successor agent. As noted above, written POAs must 

be strictly construed in Illinois. In re Estate ofRomanowski, 329 Ill. App. 3d 769 (2002); 

Amcore Bank, 326 Ill. App. 3d 126. Accordingly, we cannot read provisions or limitations into a 

POA that are not clearly supported by its text. 
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granted. Id.,' 25. "[A) cause of action should not be dismissed pursuant to section 2-615 unless 

it is clearly apparent that no set of facts can be proved that would entitle the plaintiff to 

recovery." (Internal quotation marks omitted.) Id. We review a trial court's dismissal of a 

. complaint under section 2-615(a) de novo. Id. 

'30 The complaint in this case alleged that, on December l, 2011, Thomas violated .his 

fiduciary duty as Doris's agent under Doris's POA by transferring all of Doris's interest in the 

farm to Rodney and Rodney's wife without reserving a life estate in Doris. at a time when Doris 

was incompetent and in. need of income from the property. The complaint alleged that Rodney 

"participated in such breach of fiduciary duty" by Thomas in violation of section 2-10.3 of the 

Act (755 ILCS 45/2-10.3 (West 2010)) by failing to notify Doris of such breach and by failing to 

take action to safeguard Doris's best interests. 

'31 Section 2-10.3 of the Act is entitled "Successor Agents." Subsection (b) of section 2-10.3 

provides that: 

"An agent is not liable for the actions of another agent, including a predecessor 

agent, unless the agent participates in or conceals a breach offiduciary duty 

committed by the other agent. An agent who has knowledge ofa breach or 

imminent breach offiduciary duty by another agent must notify the principal and, 

if the principal is incapacitated, take whatever actions may be reasonably 

appropriate in the circumstances to safeguard the principal's best interest." 

(Emphasis added.) 755 ILCS 45/2-IOJ(b) (West 2010)). 

Ruth Ann argues that, urtder section 2-10.3(b), Rodney is liable for any breach of 

fiduciary duty committed by Thomas when he conveyed Doris's interest in the farm to 

Rodney. 
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~ 32 In dismissing the complaint, the trial court held that, because Rodney was only a 

successor agent who never became an actual agent of Dori s's under the POA, no fiduciary duty 

ever arose as amatter of law. However, although we agree that Rodney did not have a fiduciary 

duty to Do.ris under the POA or under the common law, that does not resolve the matter. The 

complaint in this case was based upon section 2cl0.3(b) of the Act. That section provides that 

successor agents may be liable for breaches of fiduciary duty committed by their predecessor 

agents if they participate in or conceal such breaches. 755 ILCS 45/2-IOJ(b) (West 2010). 

Successor agents are liable for such conduct under section 2-!0.3(b) regardless of whether they 

have independent fiduciary obligations to the p.rincipal. Section 2-10.3(b) does not state that 
I 

successor agents m!iy be liable for breaches committed by predecessor agents only if they 

themselves become acting agents. 

~ 33 Moreover, section 2-10.3(b) imposes certain affirmative obligations upon successor 

agents. Specifically, se<':tion 2-!0.3(b) provides that a successor agent "who has knowledge of a 
I 

breach or imminent breach offiduciary duty by another agent" "must notify the principal and, if 

the p.rincipal is incapacitated, take whatever actions may be reasonably approp.riate in the 

circumstances to safeguard the principal's best interest." Id. The statute suggests that successor 

agents who fail to discharge these obligations are liable for any breach of fiduciary duty 

committed against ap.rincipal by a predecessor agent.3 

3 It should be emphasized, however, that the statute only imposes affirmative duties on a 

successor agent in the e~ent that the successor agent "has knowledge of a breach or imminent 

breach of fiduciary duty by another agent." Id. In that event, and only in that event, the 

successor agent must notify the p.rincipal and, if the principal is incapacitated, take reasonable 

steps safeguard the principal's best interest. Id. 
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' 
~ 34 Thus, by its plain terms, section 2-10.3(b) could"support a cause of action against a 

successor agent ifthe successor agent participated in or concealed a breach of duty by a 
' ' 
' 

predecessor agent, or i~ the successor agent was.aware of an imminent breach of fiduciary duty 

' 
by a predecessor agent but failed to notify the principal or take reasonable steps to safeguard an 

incompetent principal's interest. In this case, the· complaint alleged that: (1) Thomas violated his 

fiduciary duty as Doris s agent under Doris's POA by transferring all of Doris's interest in the 
I . 

farm. to Rodney and Rodney's wife without reserving a life estate in Doris at a time when Doris 

was incompetent and in need of income from the property; (2) Rodney was aware that Thomas 

was going to execute a deed accomplishing thiswrongful transfer of Dori s's property interest; 

and (3) Rodney "participated in such breach of fiduciary duty" by Thomas in violation of section 

2-103(b) by failing to 11otify Doris of such breach and by failing to take action to safeguard 

Doris's best interests. Thus, the complaint alleged facts sufficient to state a cause of action. We 

'· 

therefore hold that the trial court erred in dismissing the complaint under section 2-615(a). 

~ 35 Rodney argues that, when the Act is read as a whole, it is clear that section 2-10.3(b) does 

not apply to successor agents. Section 2-10.3(b) states that "[a]n agent" may be liable for the 

actions of another agent under certain specified circumstances; it does not state that a "successor 

agent" may be liable for such actions. Similarly, section 2-l0.3(b) imposes certain duties on an 

"agent," not a 0 successor agent." The Act defines. "agent" as "the attorney-in-fact or other person 

designated to act for the principal in the agency." 755 ILCS 45/2-3 (West 2010).4 By contrast, 

section 2-10.3 suggests that a "successor agent" is designated to act only "if an initial or 

predecessor agent resigns, dies, becomes incapacitated, is not qualified to serve, or declines to 

serve." 755 ILCS 45/2-lOJ(a) (West 2010). Thus, Rodney contends that, by using the term 

4 The "agency" is the written power of attorney. See 755 ILCS 45/2-3 (West 2010). 
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"agent" instead of "successor agent" throughout section 2-10.3(b), the legislature expressed its 

intent that the duties and potential liability prescribed by that section should apply only to 

attorneys-in fact, not to successor agents. 

~ 36 We disagree. Section 2-10.3(b) is a subsection within section 2-10.3, which is entitled 

"Successor agents." Th~ other two subsections within that section both clearly apply to successor 

agents. See 755 ILCS 45/2-10.3(a), (c) (West 2010). Thus, it stands to reason that section 2

10.3(b) applies to successor agents as well. 

~ 37 Moreover, section 2-10.3(b) imposes certain duties on an agent "who has knowledge of a 

breach or imminent breach offiduciary duty by another agent." (Emphasis added.) 755 ILCS 

45/2-I0.3(b) (West 2010). As Rodney acknowledges, only attorneys-in-fact have fiduciary 

obligations to the principal under a POA, and only attorneys-in-fact are authorized to act for the 

principal. Accordingly, only an attorney-in-fact could commit an "immanent breach of fiduciary 

duty." This meanslthat ~ection 2-10.3(b) must intend to impose duties on an agent when certain 
I 	 I . 

unlawful acts are perforbed or about to be performed by an acting attorney-in-fact under a POA. 
• 	 I 

I 


As noted, however; Rodney argues that section 2-I0.3(b) imposes duties only on an attorney-in
. ' 

fact. If that were true, then the statute could apply only in a situation where there are co-agents 

(i.e., two simultaneously acting attorneys-in-fact) under the POA. However, a careful reading of 

the Act as a whole establishes that section 2-l0.3(b) was.not intended to apply to co-agents. 

First, as noted, section 2-l0.3(b) appears in a section of tbe Act entitled "Successor agents," not 

' "co-agents." More imp~rtantly, there is a separate section of the Act entitled "Co-agents" (755 

" IILCS 45/2-10.5 (West 2910)), and that section contains a subsection that is identical to section 2
1 

l0.3(b) (see 755 ILCS 4S/2-l0.5(c) (West 2010)). If section 2-l0.3(b) applied to co-agents; as 

Rodney maintains, ~hen ~ecti_Qn 2-10.S(c) would be rendered superfluous. "It is a general rule of 
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construction that where a statute can be reasonably interpreted so as to give effect to all its 

provisions; a court will not adopt a strained reading which renders one part superfluous." Bass v. 

Cook County Hospital, 2015 IL App (!st) 142665, ~ 25. For this additional reason, we reject 

Rodney's interpretation. 

~ 38 In his partial dissent in case No. 3-14-0685, Justice Carter maintains that our decisions in 

these two consolidated appeals are inconsistent. See infra,~ 47. We disagree. In the first appeal 

(No. 3-14-0163), we hold that a successor agent under a POA has no fiduciary duty to the 

principal under the common law until he becomes the acting agent (or attorney-in-fact). In the 

second appeal (No. 3-14-0685), Justice Schmidt and I hold that a successor agent has a limited 

statutory duty under section 2-10.3(b). That statutory duty is an exception to (i.e., in derogation 

oO the common law rule that successor agents have no 'duties to the principal. However, it is a 

very limited duty. As noted above, the statute imposes a duty on a successor agent to: (1) refrain 

from participating i,n or concealing a breach of fiduciary duty committed by another agent; (2) 

notify the principal'. of any immanent breach of fiduciary duty by another agent and, ifthe 

principal is incapacitated, take whatever actions may be reasonably appropriate under the 

circumstances to safeguard the principal's best interest. The latter duty is imposed only if the 

successor agent has knowledge of a breach or imminent breach of fiduciary duty by another 

agent. Thus, it will apply orily in very limited circumstances. 

~ 39 · We also disagree with Justice Carter's conclusion that "the references to the 'agent' in 

section 2-10.3(b) are limited solely to the acting agent or attorney in-in-fact." Infra ~ 47. As 

explained above, when section 2-10.3(b) is read in conjunction with other relevant provisions of 

the Act, the only reasonable conclusion is that section 2-10.3(b) was intended to apply to 

successor agents, not to co-agents or other attorneys-in-fact. 
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'II 4D Moreovef, contrary to Justice Carter's conclusioq (infra 'II 47), our reading of section 2

10.3(b) does not tonflictwith section 2-7, which provides that an agent has no duty to "assume 

' control of or respbnsibility for any of the principal's property, care or affairs, regardless of the 

principal's physical or mental condition." 755 ILCS 45/2-7 CW.est 2010). Section 2-10.3(b) 

merely imposes a limited duty under certain narrow and specified circumstances, as discussed 

above. In any event, even if there were some tepsion between these two provisions, the specific 

duties imposed in section 2-l0.3(b) would control over the general principle announced in 

section 2-7. See Sierra Club v. Kenney, 88 Ill. 2d 110, 126 (1981); Calibraro v. Board of 

Trustees ofthe Buffalo ,Grove Firefighters' Pension Fund, 367 Ill. App. 3d 259, 262 (2006). 

For the reasons set forth above, we reverse the trial court's dismissal of Doris's estate's 

claim. 

'II 42 CONCLUSION 

'II 43 The judgment of the circuit court of Grundy County in appeal No. 3-14-0163 is affirmed. 
. I 

The judgment of the cir?uit court of Grundy County in appeal No. 3-14-0685 is reversed and 
I 
' 


remanded for further prbceedings. 


I 

'II 44 	 No. 3-14-0163, ..j\ffirmed. 
No. 3-14-0685, Reversed and remanded. 

'II 45 	 JUSTICE CARTER, concurring in part and dissenting in part. 

'IJ 46 I concur with the majority's decision affirming the trial court's dismissal of the amended 

estate citation in appeal No. 3-14-0163. Specifically, I agree with the analysis in paragraphs 18 

through 27. 

'IJ 47 However, for the reasons that follow, I also respectfully dissent from the majority's 

decision reversing the trial court's dismissal of the estate's claim in appeal No. 3-14-0685. 

20 




Specifically, I dissent from paragraphs 28 through 41. First, in my opinion, the majority's 

decisions in the two consolidated appeals are inconsistent with one another as the majority finds 

in the first appeal (No. 3-14-0163) that a successor agent under a POA has no fiduciary duty to 

the principal until he becomes the acting agent but reaches the exact opposite conclusion in the 

second appeal (No. 3-14-0685). Second, I believe that the majority's analysis in the latter appeal 

is based upon a strained reading of section 2-10.3(b) of the Act, a reading with which I do not 

agree. In my opinion, the references to the "agent" in section 2-lOJ(b) are limited solely to the 

acting agent or attorney-in-fact and do not include, or apply to, a successor agent. See 755 ILCS 

45/2-3(b) (West-2010) (" '[a]gent' means the attorney-in-fact or other.person designated to act for 

the principal in the agency"). The more-limited reading of section 2-lOJ(b) that I have 

suggested here is more in keeping with section 2-7 of the Act, which limits the duties, 

obligations, and liabilities of an agent acting unper a POA and provides, in part, that an agent has 

no duty to "assume, cont.rol of or responsibility for any of the principal's property, care or affairs, 

regardless of the principal's physical or mental condition." 755 ILCS 45/2-7 (West 2010). For 

the reasons stated, unlike the majority, I would affirm the trial court's dismissal of Doris's estate's 
I 

claim in appeal No .. 3-14-0685. 

lJ 48 JUSTICE SCHMIDT, concurring in part and dissenting in part. · 

lJ 49 Because I would reverse the trial court's dismissal of the amended estate citation in 

appeal No. 3-14-0163, I respectively dissent from that portion of the majority opinion which 

affirms it. Supra llll 18-27. 

lJ 50 In paragraph 26, supra, the majority explains that the sky will fall if we were to read a 

standard form· POA to allow a retroactive declaration of incompetency. I suggest that the 

majority's view allows a successor agent under a POA, who knows full well that the designated 
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attorney-in-fact is incompetent, to engage in self-dealing before either seeking a physician's 

declaration of incompetency, or a court order to the sam~ effect. In a case such as this, we have 

the opinion and medical records of Doris's former treating physician, not simply a hired expert. 

If the estate can show that Doris was indeed incompetent at the relevant times, I see no reason, 

not to allow the estate to challenge the transactions that benefitted Rodney. If a retroactive 

declaration of incompetency only affects transactions that benefit the successor agent directly, or 

even indirectly, then that should alleviate most of the majority's concerns. Supra f26. 

'51 I concur with Justice Holdridge's analysis and reversal of the trial court with respect to 

appeal No. 3-14-0685. Supra'' 29-41. 
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