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NATURE OF THE ACTION

This action was brought against Defendant Lyft, Inc., its driver Angelo
McCoy, and Sterling Infosystems, Inc., Lyft’s driver background screening
provider, for negligence, fraud, false imprisonment, assault, and battery. These
claims arose from the kidnapping and brutal repeated rape of Plaintiff Jane
Doe by Lyft’s agent, McCoy. Lyft brought a motion to dismiss Jane’s vicarious
liability claims, particularly the assault, battery, and false imprisonment
claims. SR30.1 The circuit court granted Lyft’s motion and certified two
controlling questions for interlocutory review under Supreme Court Rule 308.
SR269 SR273; A3. The appellate court agreed to consider the questions and a
divided appellate court panel concluded that the Transportation Network
Providers Act (“TNPA”), 625 ILCS 57/1 et seq., constitutionally immunizes
rideshare carriers like Lyft from vicarious liability when their drivers sexually
assault their passengers. A75. Jane subsequently filed a petition for leave to
appeal to this Court, which was granted. The certified questions presented are

raised on the pleadings.

1 Citations to the Supporting Record filed with Jane’s July 1, 2019 Rule
308 Application for Leave to Appeal are referenced as “SR__,” and citations to
Jane’s Rule 342 appendix are referenced as “A__.”
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ISSUES PRESENTED FOR REVIEW

The circuit court certified the following questions pursuant to Supreme
Court Rule 308:

1. Does Section 25(e) of the Transportation Network Providers Act,
625 ILCS 57/25(e), which states that transportation network companies
(TNCs) “are not common carriers,” preclude TNCs, such as Lyft, from
otherwise being subject to the highest duty of care under common law, like that
of a common carrier’s elevated duty to its passengers?

2. If TNCs are precluded from being subject to a common carrier’s
elevated duty of care to passengers, is the Transportation Network Providers
Act, including Section 25(e), a constitutional exercise of the legislature’s
power?

JURISDICTION

On June 4, 2019, the circuit court granted Lyft’s partial motion to
dismiss and certified two questions pursuant to Supreme Court Rule 308.
SR269; SR273; A3. On July 1, 2019, Jane timely filed her application for leave
to appeal, which was granted by the appellate court on August 1, 2019. On
September 30, 2020, the appellate court issued its opinion answering the two
certified questions. A75. On November 3, 2020, Jane timely filed a petition for
leave to appeal to this Court pursuant to Rule 315, which was granted on
January 27, 2021. A11. This Court thus has jurisdiction to hear this appeal

pursuant to Supreme Court Rules 308 and 315(b). I1l. S. Ct. R. 308 & 315(b).
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CONSTITUTIONAL PROVISIONS AND STATUTE INVOLVED

1. “The General Assembly shall pass no special or local law when a
general law i1s or can be made applicable. Whether a general law is or can be
made applicable shall be a matter for judicial determination.” Ill. Const. 1970,
art. IV § 13 (“special legislation clause”).

2. “A bill shall be read by title on three different days in each
house.... before final passage.” Ill. Const. 1970, art. IV § 8(d) (“Three-Readings
Rule”).

3. “TNCs or TNC drivers are not common carriers, contract carriers
or motor carriers, as defined by applicable State law, nor do they provide
taxicab or for-hire vehicle services.” 625 ILCS 57/25(e) (“Section 25(e)”).

STATEMENT OF FACTS
I. Factual background

A. The attack on Jane by Lyft’s driver

As the circuit court characterized it, “[t]his case arises from a heinous
criminal act.” SR274. On the evening of July 7, 2017, Jane was out with her
friends in Chicago’s River North neighborhood celebrating a job offer she
recently received. As the celebration drew to a close, Jane did what Lyft told
her and many millions of others to do, hail a Lyft rather than a taxicab for safe
transportation home. SR15-16. Jane used Lyft’s smartphone application
(“app”) to hail a Lyft vehicle, which soon arrived with McCoy as its driver. /d.

Jane believed she was safely on her way home and fell asleep in the backseat
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of the vehicle. She did not and could not know that the driver Lyft selected for
her had a criminal history spanning three decades. SR13-14.

Rather than take her home, McCoy drove Jane to a dark and secluded
alley, woke her, zip-tied her hands, and brutally sexually assaulted her
multiple times at knife point. SR1. McCoy then left Jane in the backseat of the
vehicle and began to drive away with her, his intended plans for her unknown
to this day. Jane had the presence of mind to escape from the Lyft vehicle when
McCoy momentarily stopped at a traffic light. She ran to a nearby car, pleaded
for help, and was driven away to safety and medical care. SR2. This is not an
unusual occurrence.

B. Lyft’s record of prioritizing profits over passenger safety

Lyft is a popular, publically-traded, and rapidly-expanding rideshare
transportation company, providing on-demand ride-hailing passenger
transportation to tens of millions of members of the general public in hundreds
of cities in the United States each year, and earning billions of dollars in
revenue. SR2-4. In 2017 alone, Lyft provided over 500 million rides. See Tanya
Dua, Lyft Marketing Chief: We see ourselves as the 1nevitable’ No. 1, Business

Insider (Dec. 21, 2017), https:/www.businessinsider.nl/lyft-marketing-chief-

we-see-ourselves-as-the-inevitable-no1-2017-12/.2 Lyft’s valuation at its public

offering was over $24 billion. See Carl O’Donnell & Joshua Franklin, Lyft

2 When Jane filed her complaint in 2016, this figure was 160 million rides,
illustrating Lyft’s exponential expansion. SR4.
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valued at $24.3 billion in first ride-hailing IPO, Reuters (March 28, 2019),

https://www.reuters.com/article/us-lyft-ipo/lyft-valued-at-24-3-billion-in-first-

ride-hailing-ipo-idUSKCN1R92P4).3

As one of the two major ridesharing companies in the United States (the
other being Uber Technologies, Inc.), Lyft has expanded the passenger
transportation market at a dangerous price to its passengers. While Lyft
advertises its transportation service as a safe alternative to other means of
transportation, especially taxicabs, and makes particularly targeted efforts to
attract young women as passengers, its expansion has been fueled by lax safety
practices resulting in thousands of reported sexual assaults. SR8-12. See, e.g.,
Cara Kelly & Tracy Nadolny, Rape, assault allegations mount against Lyft in
what new suit calls a ‘sexual predator crisis,” USA Today (Sept. 4, 2019)

https://www.usatoday.com/story/news/investigations/2019/09/04/lyft-rape-

sexual-assault-lawsuit-crisis/2165119001/ (discussing rideshare sexual

assaults and Lyft’s marketing of itself as “disrupting the taxi industry” by
offering “a safe option for female passengers”); Eric Westervelt, Lyft Facing
Flood of Lawsuits After Riders Report They Were Sexually Attacked by

Drivers, NPR, All Things Considered (Sept. 11, 2019),

3 Given the procedural posture of the case, Jane asks the Court to take
judicial notice of this and other news articles referenced herein as matters of
public record that will aid the Court in its understanding of the type and scale
of the problem presented. See K. Miller Constr. Co., Inc. v. McGinnis, 238 1l11.
2d 284, 291 (2010) (reviewing courts may take judicial notice of facts when
considering a section 2-615 motion); Hadley v. Doe, 2015 IL 118000, ¥ 36
(reviewing courts may take judicial notice of news media coverage).
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https://www.npr.org/2019/09/11/759899409/1vft-facing-flood-of-lawsuits-after-

riders-report-they-were-sexually-attacked-by (discussing rideshare sexual

assaults as an “epidemic” and Lyft’s marketing of itself as a “woke” alternative
to taxicabs); Shannon Bond, Uber Received Nearly 6,000 U.S. Sexual Assault
Claims in Past 2 Years, NPR (Dec. 5, 2019),

https://www.npr.org/2019/12/05/785037245/uber-received-nearly-6-000-u-s-

sexual-assault-claims-in-past-2-yvears).4

When Lyft’s drivers sexually assault passengers, the company often fails
to take even the most basic corrective measures. For example, Lyft has
reportedly allowed drivers accused of sexual assault by passengers to continue
driving for the company. SeedJanet Burns, Rider Lawsuit Says Lyft Mishandles
Assaults, Rapes, Its ‘Sexual Predator Crisis,” Forbes (Sept. 5, 2019),

https://www.forbes.com/sites/janetwburns/2019/09/05/1yft-lawsuit-14-former-

riders-allege-sexual-assault-rape-since-2018/?sh=7343848{7512; Alison

Turkos, Why Im Suing Lyft, Medium (Sept. 17, 2019),

https://medium.com/@alturkos/why-im-suing-lyft-6a409e316d1f. In this case,

when Jane reported her rape to Lyft, the company responded not by aiding her,

4 It is a widely-known fact that only a small percentage of sexual assaults
are reported each year (Rachel Morgan, Ph.D, and Jennifer Truman, Ph.D.,
Criminal Victimization Report, 2019, at *8, United States Department of
Justice, Bureau of Justice Statistics (Sept. 2020),
https!//www.bis.gov/content/pub/pdf/cv19.pdf), which suggests that the
number of rideshare passengers sexually assaulted by drivers is much higher
than even these “epidemic”-level figures.
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but by blocking her from its app and referring her to the generic “help” page
on its website. SR14.

C. Lyft and Uber’s lobbying efforts to obtain special treatment

Despite their poor safety record, or perhaps because of it, Lyft and Uber
spend many millions of dollars each year lobbying federal, state, and local
governments to exempt themselves from regulation and insert poison pill
provisions into regulations meant to temper their worst failings. See Joy
Borkholder, Uber State Interference: How TNCs Buy, Bully, and Bamboozle
Their Way to Deregulation, National Employment Law Project (2018),

https://www.nelp.org/publication/uber-state-interference/. According to one

nonprofit, nonpartisan research group that tracks lobbyist spending, Lyft
spent over two million dollars lobbying the federal government in 2020. Center
for  Responsive Politics, Lyft Inc. Annual Report (2020),

https://www.opensecrets.org/federal-lobbying/clients/summary?1d=D000067

78. In California alone, rideshare and several other gig economy companies
recently spent hundreds of millions of dollars fighting increased state
regulation. See Jeremy White, Gig companies break $200M barrier in

California ballot fight, Politico, https://www.politico.com/states/california

[story/2020/10/29/g1g-companies-break-200m-barrier-in-california-ballot-fight

-9424580. Illinois 1s no exception.
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D. The Transportation Network Providers Act

The TNPA, at issue here, began its legislative journey in 2014 as House
Amendment No. 1 to Senate Bill 2774, which was a wholly unrelated bill
addressing the regulation of public accountants. SR145-65; A109-14. The
Illinois Constitution requires all bills to be read out on the House and Senate
floors on three separate days before a vote on passage. Ill. Const. 1970, art. IV,
§ 8(d). On December 2, 2014, following the second reading of S.B. 2774, the
bill’'s contents were entirely stripped out and replaced with House Amendment
No. 1, creating the TNPA. A117. The new bill was referred to the House Rules
and Business and Occupational Licenses committees the same day, referred
out of committee the next day, and after a “short debate” in the House and only
one reading on the floor of each chamber, it was immediately passed on
December 3, 2014, the final day of the legislative session. SR161-65; SR189-
211; A109-47. House Amendment No. 1 was a complete rewrite of S.B. 2774 on
a totally unrelated subject, and yet because of this maneuver it assumed the
same procedural posture as the prior bill.5

As its House sponsor introduced it, the purpose of the TNPA was “to
protect our constituent’s [sicl safety.” SR190; A129 (statement of

Representative Zalewski). The TNPA did this by: providing basic insurance

5 Prior to this, S.B. 2774 had survived as a non-germane shell bill in
waiting. A nearly identical bill addressing the regulation of tax preparers,
House Bill 4381, passed both houses on May 28, 2014, and was signed into law
by the governor on August 25, 2014, rendering S.B. 2774 redundant. Public Act
98-1040 (eff. Aug. 25, 2014); 225 ILCS 450/30.9.
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requirements (625 ILCS 57/10); providing minimum driver qualification
requirements (625 ILCS 57/15; 625 ILCS 57/30(e)); prohibiting discrimination
against passengers (625 ILCS 57/20); requiring zero-tolerance drug and alcohol
policies (625 ILCS 57/25(b)-(c)); requiring rideshare vehicles meet minimum
safety and emissions standards (625 ILCS 57/25(d)); regulating how rideshare
companies could charge their passengers (625 ILCS 57/30(a)-(b), (d)); requiring
drivers provide passengers with their identities and license plate information
(625 ILCS 57/30(c)); and allowing taxicabs (common carriers subject to the
highest duty of care to their passengers) to use ridesharing apps to pick up
passengers (625 ILCS 57/30()).

Section 25(e) of the TNPA, in contrast, stood as an outlier, stating that
“TNCs [ie., rideshare carriers] or TNC drivers are not common carriers,
contract carriers or motor carriers, as defined by applicable State law, nor do
they provide taxicab or for-hire vehicle services.” 625 ILCS 57/25(e). Lyft
argues, and the courts below agreed, that this provision shelters it from
common carrier status and thereby from vicarious liability when its drivers
attack its passengers.

Although Section 25(e) was never discussed in floor debates or
committee hearings, the TNPA’s sponsor acknowledged during the short House
debate that the bill was not the work of a legislative drafting committee and
the normal course of lawmaking, but rather the product of unspecified

“negotiations with Uber” and an unstated agreement reached with rideshare
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companies. SR189; SR192; SR198 (statements of Representative Zalewski).
Indeed, the record reflects that Lyft was text messaging statements of support
to the House sponsor during that floor debate. SR198.

When the TNPA’s sponsor was asked during the debate if sex offenders
could drive for rideshare carriers under the bill, he answered that “it’s safe to
assume, not only is there a legal prohibition from [sex offenders] working there,
but Uber and Lyft are hopefully going to have challenges placing that person
into employment.” SR202 (statement of Representative Zalewski). The sponsor
assumed that Lyft could not and would not hire rapists. He was wrong. As Jane
and many other women have alleged and can attest from bitter experience,
Lyft often hires drivers who sexually assault its passengers. SR8-12.

Rising in opposition to the hasty manner in which the TNPA was
presented, one lawmaker said that rideshare companies “like Uber and Lyft”
presented “serious issues” that needed to be addressed by meaningful
regulation in the normal legislative course. SR195 (statement of
Representative Harris). “As an example, the security of passengers,
background checks for drivers. You know, you want to make sure that when
you're picked up and taken to your home that the driver’s not ‘Joe the sexual
assaulter.” /Id.

Another lawmaker added his concern that the bill favored Lyft and Uber
at the expense of other passenger transportation carriers, like taxicabs, stating

“I still have a number of concerns about this. I think there’s a major gap. I

10
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think we are somewhat picking winners and losers in an industry that provides
the same service, so I think we need to continue work on this.” SR206. The
bill nonetheless passed within a day of when it was first introduced to the
General Assembly, and was signed into law immediately thereafter by
Governor Quinn on his final day in office. SR165. When Jane was later
kidnapped and raped by Lyft’s driver, the company invoked Section 25(e) of the
TNPA as a shield to vicarious liability.

II. Procedural history

A. The circuit court proceedings

In the wake of the attack by Lyft’s driver, Jane filed suit against Lyft,
Sterling, and McCoy. SR1. As to Lyft, Jane claims the company is both directly
liable for negligently hiring, supervising, and retaining McCoy, and vicariously
liable for her assault, battery, and false imprisonment. SR17-25. Jane further
claims that although Lyft spent years telling the public that it offered a safe
alternative to taxicabs, it actually did much less to protect passengers’ safety
than advertised. SR4; SR11-12; SR17-18.

Lyft brought a partial motion to dismiss Jane’s vicarious liability claims
pursuant to 735 ILCS 5/2-615, arguing it could not be held vicariously liable
for the criminal acts of its driver. SR30. When Jane argued that, as a passenger
transportation carrier, Lyft has the same high duty of care to its passengers as
a traditional common carrier, Lyft invoked TNPA Section 25(e) for the first

time, arguing it exempts rideshare companies from common carrier status and

11
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any heightened duty to its passengers. SR38; SR53. Jane countered that
Illinois common law holds even non-common carrier passenger transportation
companies to a high duty of care when those carriers control their passengers’
safety. SR62. She further argued that Section 25(e) is unconstitutional special
legislation, and the manner of the TNPA’s passage was unconstitutional for
violating the Three-Readings Rule. /d.¢ The circuit court granted Lyft’s motion
to dismiss and certified the two questions referenced above for immediate
review under Supreme Court Rule 308. SR269; SR273.

B. The appellate court’s split decision

The appellate court panel answered the two certified questions in Lyft’s
favor. Addressing the common law question first, the panel held in sum that
Section 25(e) precludes subjecting rideshare carriers to the same high duty of
care to which common carriers are held because it says rideshares are not
common carriers. A81-89.

A 2-1 majority of the panel then found that Section 25(e) was not
unconstitutional special legislation because, although Section 25(e)
discriminates in favor of ridesharing carriers, the majority could conceive
rational bases for such discrimination. A89-99. Specifically, the majority said
“the General Assembly could rationally find that the different business model

and technology employed by the ridesharing industry in delivering its services

6 The Illinois Attorney General was timely advised of the constitutional
issue and, at that time, declined to intervene to defend Section 25(e). SR266;
SR268.

12
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warrants the differing regulatory treatment.” A91. The panel further held that
the viability of the Three-Readings Rule challenge was “a question only the
supreme court can answer.” A101.

Justice Robert Gordon dissented from the majority’s special legislation
holding. Recognizing this as the first case in the nation to challenge a statute
of this kind as unconstitutional special legislation, and the first case to
consider whether rideshare carriers should be exempt from common carrier
liability, Justice Gordon found no basis for either specially protecting rideshare
carriers from vicarious liability or for discriminating against women raped by
rideshare drivers. A101-07. This appeal followed.

C. The repeal of the TNPA and the legislature’s attempts to revive
the statute

The TNPA was repealed by its own terms on June 1, 2020. 625 ILCS
57/34. On June 12, 2020, the General Assembly purported to revive the statute
for one year by retroactively amending the repeal date to June 1, 2021. Pub.
Act 101-639, § 40 (eff. June 12, 2020) (amending 625 ILCS 57/34); see also 5
ILCS 70/3 (prohibiting attempts to revive repealed statutes through
amendment). This occurred while the appeal below was pending and after
briefing closed. Jane filed a motion to supplement authority notifying the
appellate court of the repeal and the parties agreed that, regardless of whether
the retroactive amendment was effective, the TNPA’s repeal status did not
1mpact the case. The appellate court agreed that the status of the TNPA’s had

no retroactive effect on Jane’s claims or Lyft’s defenses. A82, n.4.
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Following the grant of Jane’s petition for leave to appeal to this Court,
the General Assembly passed another act, this time to state that its prior
extension of the TNPA to June 1, 2021, was effective. Pub. Act 101-660 (eff.
April 2, 2021) (citing 5 ILCS 70/1).

On May 20, 2021, the legislature passed Senate Bill 2183, which, if
signed into law, would extend the TNPA to January 1, 2023. When doing so,
the sponsor of this latest extension explained on the House floor that “[t]he
intent of this bill is solely to extend the sunset of the Act by 18 months to allow
the [Supreme] Court ample time to consider the issue [of the TNPA’s
constitutionality]; it is not the intent of the bill to guide, interrupt, or intervene
in any way with the Court’s proceedings on the merits of the case.””

ARGUMENT

This case concerns a deeply troubling abuse of legislative power. In a
statute purportedly designed to protect passenger safety, one sentence, buried
deep within the text, and never discussed by the legislature in committee or
floor debate, states that rideshare companies like Lyft “are not common
carriers ... as defined by applicable State law, nor do they provide taxicab or
for-hire vehicle service.” 625 ILCS 57/25(e). Lyft argues that this is a cryptic
grant of immunity for rideshare carriers from vicarious liability. If Liyft is right,

then this provision is a flagrant violation of the constitutional prohibition

7 Official transcript remains pending. Statement obtained by the Illinois
Trial Lawyers Association’s floor observer.

14

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

against special legislation. Ill. Const. 1970, art. IV § 13. As the appellate court
recognized, there is no question, and Lyft has never denied, that Section 25(e)
represents deliberate economic discrimination. A90. The provision
unreasonably favors rideshare carriers while discriminating against their
competitors and innocent victims of sexual assault like Jane.

But it is not only the substance of this statute that is disquieting. The
manner of the TNPA’s passage represents an indisputable violation of the
Constitution’s Three-Readings Rule and the legislature’s open disregard for
the warning of this Court that the legislature must abide by that rule or risk
judicial intervention. Ill. Const. 1970, art. IV § 8(d); see, e.g., Geja’s Café v.
Metro. Pier & Expo. Auth., 153 Ill. 2d 239, 260 (1992). Further, these
constitutional violations must be viewed in tandem to understand the full
gravity of the legislature’s actions. A constitutional requirement designed to
ensure transparency and deliberation was violated in order to pass a law that,
according to Lyft, is meant to deprive sexual assault victims of their most
effective—and perhaps only—civil remedy.

Jane asks this Court to strike down as unconstitutional Section 25(e), or
the TNPA as a whole, in defense of constitutional mandates designed to protect
against such legislative favoritism and chicanery, in defense of the safety of
I1linois’ ridesharing public, in defense of the many Illinois residents who have
been (and will be) sexually assaulted by rideshare drivers, and in defense of

this Court’s role in our constitutional system.
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However, in deference to the constitutional avoidance doctrine, this
appeal can be resolved without addressing these constitutional questions. See
Mulay v. Mulay, 225 111. 2d 601, 607 (2007) (courts should generally first rely,
when possible, on nonconstitutional grounds to decide cases). This is because
Jane has a common law right to hold Lyft vicariously liable for the conduct of
its driver, and if Section 25(e) is an immunity provision, then it is a
fundamentally flawed and legally ineffective immunity provision. Illinois law
holds to a high standard any legislative attempt to extinguish common law
rights and remedies. To do so, the legislature must be explicit and use plain
and clear language conferring immunity. Mclntosh v. Walgreen Boots Alliance,
Inc., 2019 IL 123626, § 30. The legislature may not use cryptic or indirect
language of the kind found in Section 25(e) to confer immunity. The TNPA
consequently provides Lyft no refuge from its common law responsibilities.

I Standard of review

“By definition, certified questions are questions of law subject to de novo
review.” Rozsavolgyi v. City of Aurora, 2017 1. 121048, § 21. The existence of
a duty presents a legal question reviewed de novo (Suchy v. City of Geneva,
2014 IL App (2d) 130367, 9 19), as is the construction of a statute (Nowak v.
City of Country Club Hills, 2011 1L, 111838, 9 11), and the interpretation and
application of the Illinois Constitution (Hooker v. Ill. St. Bd. of Elections, 2016

IL 121077, 9 21).
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II. Rideshare carriers are subject to the same high duty of care as common
carriers under the common law, regardless of TNPA Section 25(e)

The first certified question asks whether Section 25(e) of the TNPA
necessarily precludes rideshare companies from being held to the same high
duty of care as common carriers under the common law. The answer is no.
Rideshare carriers owe the same duty of care as their more traditional
passenger transportation competitors under Illinois common law and Section
25(e) does nothing to change that conclusion.

A. Illinois common law holds passenger transportation carriers to
the highest duty of care when they exercise control over their
passengers’ safety

The shortest path to resolving this appeal is to recognize that Illinois
common law already holds passenger transportation carriers like Lyft to the
highest standard of care, regardless of whether the rideshare carriers are
common carriers, and Section 25(e) is not drafted in a manner sufficient to
abrogate that common law duty. To understand why this is the case, it is
necessary to review the policy that has driven the application of the highest
duty of care in Illinois for well over a century. Marshall v. Burger King Corp.,
222 T11. 2d 422, 441 (2006) (“the existence of a duty turns in large part on
considerations of public policy”); Simpkins v. CSX Transp., Inc., 2012 IL
110662, 99 17-18 (same).

The respondeat superior doctrine provides that employers and
principals may be held liable for the torts of their employees and agents if those

wrongs are committed within the scope of employment. Wright v. City of
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Danville, 174 T11. 2d 391, 405 (1996). Our courts have traditionally considered
acts of sexual assault to be beyond the scope of employment and agency,
relieving employers and principals of vicarious liability. Deloney v. Bd. of Educ.
of Thornton Twyp., 281 I11. App. 3d 775, 783-85 (1st Dist. 1996). This is because
courts have, as a matter of policy, generally viewed serious crimes as unusual
and thus unforeseeable in an employment setting. Wright, 174 Ill. 2d at 405.
Given the prevalence of sexual assaults committed by rideshare drivers on
passengers, and thus the increasing foreseeability of such attacks, continued
reliance on this policy assumption in this context is at least questionable.
Illinois courts have nonetheless understood the need for, and thus made
room for, important exceptions to this general rule of non-liability. These
exceptions include certain “special relationships” recognized under the
common law: the common carrier-passenger, innkeeper-guest, custodian-ward,
and business invitor-invitee relationships. Gress v. Lakhani Hosp., Inc., 2018
IL App (1st) 170380, 9 15 (citing Iseberg v. Gross, 227 111. 2d 78, 88 (2007), and
Restatement (Second) of Torts § 314A (1965)); see also Cross v. Chicago
Housing Auth., 74 111. App. 3d 921, 925 (1st Dist. 1979) (recognizing additional
“special relationships” based on defendants’ relationships with tortfeasors
rather than defendants’ relationships with plaintiffs). Where these special

[1{4

relationships exist, our courts hold defendants to “the highest degree of care.”

Id. 9 16 (quoting Krywin v. Chicago Transit Auth., 238 1ll. 2d 215, 226-27

(2010)). Indeed, “[tIhese special relationships give rise to an affirmative duty
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to aid or protect another against an ‘unreasonable risk of physical harm.” Id.
(quoting Simpkins, 2012 1L 110662, § 20) (emphasis original).

This highest duty of care is “premised on a relationship between the
parties that is independent of the specific situation which gave rise to the
harm.” Id (citing Restatement (Second) of Torts § 314A cmt. b, and
Bogenberger v. Pi Kappa Alpha Corp., Inc., 2018 IL 120951, § 33). “The key to
imposing a duty based on a special relationship is that the defendant’s
relationship with either the tortfeasor or the plaintiff ‘places the defendant in

bb

the best position to protect against the risk of harm.” 7d. (quoting Bogenberger,
2018 IL 120951, 9 39) (citation omitted).

I1linois public policy has long held that the highest duty of care is owed
and a special relationship exists when one party assumes control over the
safety of another party. See, e.g., John Morris v. Southworth, 154 111. 118, 125-
26 (1894) (stating that because “[plassengers are compelled to rely on the
[common] carrier for their personal safety ... public policy requires that the
carrier must be held to the utmost possible care and diligence” and is
“responsible for the slightest neglect”). This is the common policy that marks
out the common carrier-passenger, innkeeper-guest, and custodian-ward
relationships as “special”; it is the recognition that the highest duty of care is
owed when “the ability of one of the parties to provide for his own protection

has been limited in some way by his submission to the control of the other.”

Hills v. Bridgeview Little League Ass’n, 195 I11. 2d 210, 244 (2000) (internal
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quotation marks omitted). In such scenarios, “a duty should be imposed upon
the one possessing control (and thus the power to act) to take reasonable
precautions to protect the other one from assaults by third parties which, at
least, could reasonably have been anticipated.” /d. (internal quotation marks
omitted).

Our courts thus consistently explain in the context of the common
carrier-passenger relationship that the “high duty owed by a common carrier
to its passengers is premisedon the carrier’s unique control over its passengers’
safety.” McNerny v. Allamuradov, 2017 IL App (1st) 153515, § 76 (emphasis
added) (internal quotation marks omitted); accord Manus v. Trans States
Airlines, Inc., 359 Ill. App. 3d 665, 669 (5th Dist. 2005); Fillpot v. Midway
Airlines, Inc., 261 I1l. App. 3d 237, 243 (4th Dist. 1994). This principle is
centuries old, deriving from English and early American common law.
Anderson v Chicago Transit Auth., 2019 IL App (1st) 181564, 9 37, 48. “[Tlhe
reason for this high standard is that the carrier ‘has, for the time being,

9

committed to [its] trust the safety and lives of people” who have no “power to
guard against danger,” and thus “look to [the carrier] for safety in their
transportation’ such that ‘as far as human foresight and care can reasonably
go, [the carrier] will transport them safely.” Id. 4 48 (quoting Dewort v.
Loomer, 21 Conn. 245, 235-54 (1851)).

The highest duty of care is imposed on innkeepers and custodians for

the exact same policy reason. Gress, 2018 IL App (1st) 170380, 9 16 (citing
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Hills, 195 111. 2d at 244) (the highest duty applies to innkeepers because guests
limit their ability to protect themselves by submitting to the innkeeper’s
control); Anderson, 2019 IL App (1st) 181564, 49 (“the heightened or
broadened duty seems to apply to situations where the defendant, like the
common carrier or innkeeper, has a greater degree of control over the plaintiff
passenger or guest”); Stearns v. Ridge Ambulance Sve., Inc., 2015 IL App (2d)
140908, 9 18 (“[a] special relationship exists where, inter alia, one voluntarily
takes custody of another so as to deprive the other of his normal opportunities
for protection”).

The policy underlying the business invitor-invitee special relationship is
expressed somewhat differently, but is ultimately consistent with this notion.
The common law did not traditionally recognize a special relationship between
commercial landowners and their patrons because they considered the level of
control exercised by the invitor over the invitee’s safety inadequate. Hills, 195
I1l. 2d at 244-45. Courts nonetheless grew to recognize this relationship as

[{{4

“special” because “places to which the general public are invited might indeed

anticipate, either from common experience or known fact, that places of

b b

general public resort are also places where what men can do, they might” and
so “[olne who invites all may reasonably expect that all might not behave, and
bears responsibility for injury that follows the absence of reasonable

precaution against that common expectation.” /d. at 245-46, 250-51 (quoting

Feld v. Merriam, 485 A.2d 742, 745 (1984), and adopting Restatement (Second)
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of Torts §§ 302B, cmt. e & 344, cmt. f). Business invitors may not have the same
direct control over the safety of their invitees as common carriers, innkeepers,
and custodians, but they have enough control over the situation to warrant the
1mposition of the highest duty.

I1linois law thus considers these relationships “special” and warranting
the imposition of the highest duty of care because in all of them the dominant
party has control over the dependent party or their surroundings and is
thereby in the best position to guard the dependent party against harm. This
same dynamic defines the relationship between rideshare carriers and their
passengers. Just as taxicab passengers entrust their safety to cab drivers,
rideshare passengers entrust their safety to rideshare drivers. By the same
token, taxicab drivers and rideshare drivers are equally capable of harming
their passengers, or saving their passengers from harm, in all the same ways.
Lyft has never denied this, and both the circuit and appellate courts said that,
but for Section 25(e), they would likely find rideshare carriers to be common
carriers subject to the highest duty of care. A9; A90.

B. Illinois common law further holds that relationships beyond the
traditional four special relationships can trigger the highest duty
of care

The common law i1s by nature steady, but not static. It is meant to
progress with the society it serves. Given the shared policy that gave rise to

the special relationships, it was and remains inevitable that additional

relationships sharing the same policy justification would and will be
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recognized. The addition of the business invitor-invitee relationship provides a
ready example, but nowhere is it better demonstrated than in the ever-
changing passenger transportation sector. Stagecoaches (Rathburn v. Ocean
Accident & Guar. Corp., 299 111. 562 (1921)), railroads (Davis v. South Side
Elevated R.R. Co., 292 111. 378 (1920)), taxicabs (Jackie Cab Co. v. Chicago Park
Dist., 366 111. 474, 477 (1937)), elevators (Cobb v. Marshall Field & Co., 22 111.
App. 2d 143 (1st Dist. 1959)), airplanes (McCusker v. Curtiss Wright Flying
Sve., 269 I11. App. 502, (1st Dist. 1933)), and more, were all in time determined
to be common carriers owing their passengers the highest duty of care. As
technologies developed, the special relationship doctrine necessarily expanded
to stay responsive and relevant. This is not only true of the type of vehicles
recognized as common carriers, but also of the type of carriers recognized as
special.

Seven years before the TNPA became law, the appellate court held in
Green v. Carlinville Community Unit School District No. 1, 381 Ill. App. 3d
207 (4th Dist. 2008), that a passenger transportation carrier that did not meet
the legal definition of a common carrier, but performed the same basic function
of transporting individuals, and exercised similar control over passengers’
safety, owed the highest duty of care to its passengers. In Green, a public school
bus driver sexually assaulted a student passenger. The school district argued,
as Lyft does here, that it could not be held liable for a sexual assault committed

by its driver because the assault was beyond the scope of the driver’s
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employment and because it was not a common carrier. /d. at 210. The trial
court agreed, entering summary judgment for the school district. Zd.

The appellate court in Green had a different opinion. Although it found
that the school district was not a common carrier because it was not legally
required to transport any member of the public who applied for passage, the
school district was nonetheless “performing the same basic function [as a
common carrier], transporting individuals.” Id. at 212-13. Further, “[llike a
passenger on a common carrier, a student on a school bus cannot ensure his or
her own personal safety but must rely on the school district to provide fit
employees to do so.” Id. at 213. The appellate court concluded from these
similarities that school districts operating buses owe their passengers the
highest duty of care because they transport passengers and because, in doing
so, they control the safety of those passengers. /d.

Although the Green court’s specific application of the highest duty of
care to school buses was then new to Illinois, it was entirely in keeping with
the long-standing policy governing the application of the highest duty
discussed above. It also adhered to the approach long taken by the Restatement
(Second) of Torts, which explains that the four special relationships “are not
intended to be exclusive, and are not necessarily the only ones in which a duty
of affirmative action for the aid or protection of another may be found.”
Restatement (Second) of Torts § 314(A), cmt. b. The Restatement recognizes

that “[t]he law appears ... to be working slowly toward a recognition of the duty
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to aid or protect in any relation of dependence.” Id.; see also Stearns, 2015 1L
App (2d) 140908, q 18 (observing that “in addition to the four [special
relationships] that have been recognized” by the courts, “there may be other
special relationships that give rise to a duty”). Green, which recognized that a
special relationship existed for passenger transportation carriers that are not
common carriers, but perform the same function and exercise the same type of
control over passenger safety, was simply another step in this progression.

Lyft cannot credibly deny that it is in essentially the same business of
transporting individuals as its traditional competitors and, as mentioned
above, both the trial and appellate courts noted that rideshare carriers would
likely be classified as common carriers but for Section 25(e). A9; A90. Indeed,
rideshare carriers much more closely resemble common carriers like taxicabs
than school buses, and yet school buses owe their passengers the highest duty
of care. Lyft similarly has not and cannot credibly deny that the dynamic of
dependence and control that exists between common carriers and their
passengers also exists between rideshare carriers and their passengers.
Rideshare carriers are in these important respects the same as their
traditional competitors.

Several years after Green, in Doe v. Sanchez, 2016 IL App (2d) 150554,
the appellate court identified a different scenario in which the highest duty of
care applied to a passenger transportation carrier that was not a common

carrier. Sanchez was another sexual assault case involving a student and bus
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driver, but this time the driver was employed by a private bus company rather
than a public school district. Although, as in Green, the bus company was not
a common carrier, the appellate court drew the same parallel between common
carriers and private bus operators in that “the high duty of care a common
carrier owes its passengers is premised on the carrier’s unique control over its
passengers’ safety” and “[llikewise, a school bus driver is in unique control over
the safety of students” while driving them. /d. § 39. The court added that the
heightened duty owed in such scenarios is “nondelegable,” obviating the need
to consider whether an employee or agent was acting within the scope of
employment when committing a tort or crime. /d. 19 46, 50-52.

Adopting Lyft’s argument below, the appellate court here distinguished
Green and Sanchez on the basis that they both involved school children. A85-
86. That was an unduly narrow reading of this precedent. The appellate court
in Green was explicit in explaining the basis for its holding as the comparable
inability of passengers in both the common carrier and school bus settings to
“ensure [their] own personal safety,” and their resulting reliance on carriers to
provide safe transport. Green, 381 Ill. App. 3d at 213. While the Green court
took into account that the victim was a child when considering the dynamic of
control and dependence at issue, doing so was a factor in its analysis, not the
framework for its rationale.

In finding otherwise, the appellate court here pointed to the Green

court’s statement that its holding was “limited to the common-law duty school
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districts owe student passengers while the students are being transported on
a school bus.” A85 (quoting Green, 381 Ill. App. 3d at 214). However, the
appellate court ignored the Green court’s next sentence, which was the only
other sentence in the paragraph and subsection, stating that its holding
“neither enhances nor weakens the duties school district already owe their
students in other circumstances.” 381 Ill. App. 3d at 214. Read together, this
shows that the Green court was not limiting the scope of the rationale
underlying its holding, but only the impact of that holding on other preexisting
duties owed by school districts to students. The appellate court below thus took
that statement out of context and misconstrued its meaning.

The appellate court here also attempted to distinguish Green by
pointing to the earlier court’s statement that it would be “ludicrous™ to “hold
that adults on public transportation buses are entitled to more protection than
the most vulnerable members of our society—namely, children on a school
bus.” A85 (quoting Green, 381 Ill. App. 3d at 213). This too was taken out of
context. That statement, coming after the court’s holding “we conclude that
school districts that operate school buses owe their students the highest degree
of care to the same extent as common carriers owe their passengers the highest
degree of care” (id), makes clear that it was dictum, insufficient in itself to
distinguish this case from Green. See Reece v. Bd. of Educ. of City of Chicago,
328 I1l. App. 3d 773, 783 (1st Dist. 2002) (dictum is insufficient to distinguish

otherwise applicable authority).
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Further, while the appellate court in Sanchez emphasized the
importance of public policy favoring the protection of children, it also relied
heavily on Green while misconstruing its holding. Sanchez, 2016 IL App (2d)
150554, 99 28-35. The Sanchez court described the “core rationale” of Green as
the policy decision that “school children require the highest standard of care in
their transport.” Id. § 30. As discussed above, that was an inaccurate summary
of Green. The Sanchez court thus essentially staked out its own reason for
holding a non-common carrier passenger transportation provider to the
highest duty of care, choosing to emphasize a different policy supporting the
imposition of that duty. Sanchez nonetheless illustrates the continued
expansion of the highest duty of care.

Green demonstrates that years before the TNPA was enacted, Illinois
common law recognized that a passenger transportation carrier that is not a
common carrier, but performs the same basic function as a common carrier and
exercises similar control over passenger safety, may be held to the highest duty
of care, even though that relationship is not enumerated in the four special
relationships. With no abrogating decision from this Court or conflicting
decision from another district of the appellate court, this was the law of Illinois
when the TNPA was enacted in 2015, and the legislature is presumed to have
been aware of it. See Ill. Landowners Alliance, NFP v. Ill. Commerce Commn,

2017 IL 121302, 9§ 44 (courts presume the legislature is aware of their
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published decisions); People v. Carpenter, 228 I11. 2d 250, 259 (2008) (decisions
of an appellate court are binding precedent on all circuit courts).

C. Section 25(e) does not extinguish Jane’s common law rights and
remedies

If Section 25(e) of the TNPA was meant to abrogate Jane’s common law
right and remedy to hold Lyft vicariously liable for the actions of its driver,
then it failed to do so as matter of law. The standards governing legislative
abrogation of the common law are well established. As this Court has
explained, “[clommon law rights and remedies remain in full force in this state
unless expressly repealed by the legislature or modified by court decision. A
legislative intent to alter or abrogate the common law must be plainly and
clearly stated.” MclIntosh, 2019 IL 123626, 9 30 (emphasis added).

Section 25(e) cannot be reasonably described as using plain and clear
language to expressly repeal the common law rights and remedies discussed
above. The provision says nothing about common law rights and remedies,
nothing about lawsuits, and nothing about providing immunity to rideshare

»

carriers. It is found in a larger section of the act addressing “Safety,” not
liability or immunity, and it says only that rideshares are not common carriers.
625 ILCS 57/25(e). If this language was meant to grant rideshare carriers
immunity from vicarious liability in derogation of the common law, it used
unacceptably cryptic and indirect language to that end.

To be sure, Section 25(e) could have been drafted as a proper immunity

provision had that been the legislature’s intention. The legislature certainly
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knows how to correctly draft immunity laws. For example, the Local
Governmental and Governmental Employees Tort Immunity Act plainly and
clearly states that “[a] local public entity is not liable for an injury resulting
from an act or omission of its employee.” 745 ILCS 10/2-109. Section 25(e) falls
far short of this example and this Court’s standard for statutes meant to
abrogate common law rights and remedies.

This raises the question of the purpose of Section 25(e), a question this
Court can but need not answer. Section 25(e) does not say what Lyft needs it
to say in order to escape liability. That can and should be the end of the inquiry.
Following Lyft’s lead, the appellate court said that Section 25(e) made the
intent of the legislature to confer immunity clear. A88-89. How? The appellate
court did not explain why the language of Section 25(e) constitutes a clearly
and plainly stated grant of immunity. The appellate court identified no other
Immunity provision worded in such cryptic language and upheld on review as
a sufficient grant of immunity. The court likewise pointed to no legislative
history indicating that the legislature ever considered, or even mentioned,
Section 25(e) as a grant of immunity—there is none.

Rather than explain why it considered Section 25(e) to be a plainly and
clearly stated express repeal of Jane’s common law rights and remedies, the
appellate court said it was obligated to interpret the statue “so that no part is
rendered meaningless or superfluous.” A88 (quoting People v. Simpson, 2015

IL 116512, 9§ 29). However, that rule of construction, properly stated, is that “if
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possible” courts should avoid statutory constructions that render any term
superfluous or meaningless. 1660 MP Road LLC v. Teamsters Local Union No.
700, 2019 1L 123046, 9 31; accord People ex rel. Ryan v. Agpro, Inc., 214 111. 2d
222, 227 (2005); Sylvester v. Industrial Comm'n, 197 111. 2d 225, 232 (2001).
Sometimes poorly drafted statutory language is unavoidably meaningless.
This Court’s specific rule that common law rights and remedies must remain
“In full force ... unless expressly repealed” by “plainly and clearly stated”
legislative language renders the appellate court’s application of the more
general and less consequential rule of construction untenable.

This does not mean that Section 25(e) is necessarily meaningless. As
Lyft’s own amicus explained below, rideshare carriers provide transportation
only to those who download their app, sign-up for their service, and agree to
their terms and conditions. Ill. Chamber of Commerce App. Ct. Amicus Br. at
7. So long as rideshare carriers do not discriminate based on race, color,
national origin, religious belief or affiliation, sex, disability, age, sexual
orientation, or gender identity, they are free to deny passage to anyone they
choose. 625 ILCS 57/20(b). A common carrier, in contrast, must “carry all
persons indifferently who may apply for passage, so long as there is room and
there is no legal excuse for refusal.” Austin Bros. Transter Co. v. Bloom, 316
I11. 435, 437 (1925). Rather than a failed immunity provision, Section 25(e) can

easily and reasonably be read to confirm that rideshare carriers “are not
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common carriers’ because they are not required to carry all persons
indifferently who apply for passage.

The appellate court rejected this interpretation, pointing to the
aforementioned anti-discrimination provision, and others like it in the TNPA,
protecting certain classes of persons. A87-88. Respectfully, that approach
overlooks the definition of a common carrier. If the legislature intended to
prohibit rideshare carriers from discriminating against protected classes of
persons, it would make sense for them to clarify that such a prohibition did not
mean that rideshares were required to carry everyone indifferently who
applies for passage. In any event, if Section 25(e) is an enigmatic immunity
provision, its lack of plain and direct language prevents it from passing muster.

These gaps in the appellate court’s reasoning are especially problematic
when considering whether the legislature properly extinguished a right and
remedy as important as that at issue here. “The General Assembly’s authority
to exercise its police power by altering the common law and limiting available
remedies is ... dependent upon the nature and scope of the particular change
in the law.” Best v. Taylor Mach. Works, 179 111. 2d 377, 408 (1997). If Section
25(e) extinguishes the remedy available to sexual assault victims to pursue
carriers through vicarious liability, then it represents an immense change in
the nature and scope of the law for victims like Jane. “There is universal
agreement that the compensatory goal of tort law requires that an injured

plaintiff be made whole.” /d. at 406.
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As discussed more below, in cases like this, it is highly unlikely that
victims of sexual assault will be able to pursue any meaningful recovery
against their attackers. See infra 55. The ability to pursue a vicarious liability
claim against the carrier will, in nearly every case, be the only way victims
might be made whole; not simply through monetary awards, but through the
satisfaction of knowing that all responsible parties are held to just account
before the law.

Jane has a common law right to hold Lyft vicariously liable for the
conduct of its driver. The existence of a duty is ultimately a question of policy
and the common policy thread defining the kinds of relationships deserving of
the highest duty of care are those in which a dominant party accepts control
over the safety of a dependent party or their surroundings. There can be no
real doubt that when passengers enter rideshare vehicles, they are
surrendering control over their safety to the driver. If the law is to have any
consistency, that relationship therefore requires the imposition of the highest
duty of care. Further, if—as Lyft argues—Section 25(e) is meant to relieve
rideshare carriers of that highest duty, then it is far from the kind of express,
plain, and clear grant of immunity required by this Court’s precedent to
extinguish Jane’s common law rights and remedies. It therefore matters less
what Section 25(e) does say than what it does not say. And it does not say that

rideshare carriers are exempted from the responsibilities they owe their
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passengers under Illinois common law. The first certified question should
therefore be answered in the negative and in Jane’s favor.

III. Alternatively, Section 25(e) of the TNPA is an unconstitutional
exercise of legislative power

The circuit court’s second certified question asks whether the TNPA,
including Section 25(e), is “a constitutional exercise of the legislature’s power.”
SR280. The answer is no. Section 25(e) of the TNPA is unconstitutional
because it violates the Illinois Constitution’s prohibition against special
legislation, and because the manner in which the entire TNPA was passed
violated the Constitution’s Three-Readings Rule. If the Court decides that
Section 25(e) successfully extinguished the common law right of passengers
assaulted by transportation carriers’ drivers to pursue carriers under a
vicarious liability theory of recovery, then the Court should strike down Section
25(e), or the entire TNPA, as unconstitutional.

A. Section 25(e) of the TNPA violates the Constitution’s ban
on special legislation

1. The special legislation clause exists for courts to
invalidate legislative favoritism

The Illinois Constitution provides that “[tlhe General Assembly shall
pass no special or local law when a general law is or can be made applicable.
Whether a general law is or can be made applicable shall be a matter for
judicial determination.” Ill. Const. 1970, art. IV, § 13. The framers intended
“[tlhe combination of these two sentences [as] an invitation for the courts to

scrutinize legislation.” Ann M. Lousin, The Illinois State Constitution: A
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Reference Guide 114 (2010). This Court has accepted that invitation on a
number of occasions and in so doing explained that “the Illinois Constitution
1s not a grant, but a limitation on legislative power.” Best, 179 Ill. 2d at 391.
“It 1s this court’s duty to interpret the law and to protect the rights of
individuals against acts beyond the scope of the legislative power.” Id. at 378.

Although courts begin any constitutional analysis with the presumption
that the challenged legislation is constitutional (d. at 377), the prohibition
against special legislation poses concerns larger than those presented in the
typical constitutional challenge. This is because the special legislation clause
1s “the ‘one provision in the legislative articles that specifically limits the
lawmaking power of the General Assembly.” Id. at 391 (quoting S. Grove & R.
Carlson, The Legislature, in Con-Con: Issues for the Illinois Constitutional
Convention 101, 103 (1970)). It concerns more than the application of law. It
provides a vital check on the lawmaking process itself.

The prohibition against special legislation traces back to the 1870
Constitution, the drafters of which sought to end the legislature’s
unscrupulous habit of enriching favored persons, groups, and interests at the
expense of others. /d. at 392. As one delegate to that constitution convention

[1{4

put it, “[glovernments were not made ... to advance the interest of the few

against the many,” but rather to ensure “that the weak might be protected

(113

from the will of the strong™ and “that one class or interest should not flourish

by the aid of government, whilst another is oppressed with all the burdens.”
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Id. (quoting I Debates and Proceedings of the Constitutional Convention of the
State of Illinois 578 (1870) (remarks of Delegate Anderson)).

This limit on legislative power is not merely theoretical or aspirational,
but “deeply embedded in the constitutional jurisprudence of this state.” /d. The
prohibition against special legislation thus carries unique and real force in our
constitutional system to strike down legislation that “grantl[s] to any
corporation or association or individual any special or exclusive privilege,
immunity or franchise.” Grasse, 412 I1l. at 194 (emphasis added). The clause
“expressly prohibits the General Assembly from conferring a special benefit or
exclusive privilege on a person or a group of persons to the exclusion of others
similarly situated” (Best, 179 Ill. 2d at 391); and, importantly, it explicitly
instructs the courts to enforce that prohibition because the legislature has
proven incapable of policing itself.

Section 25(e) is precisely the kind of legislative favoritism the special
legislation clause was designed to quash. If it is, as Lyft argues, an immunity
provision carved out only for rideshare carriers, then it is a patent attempt to
confer a special economic benefit on rideshare carriers to the detriment of their
competitors and passengers. Section 25(e) shifts the consequences of the
rideshare industry’s failings onto the shoulders of innocent passengers like
Jane, demeaning them by relegating them to the status of second-class rape

victims.
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2. The proper analysis for enforcing the special legislation
clause requires more than mere rational basis review

Whether legislation runs afoul of the prohibition against special
legislation involves a dual inquiry. Courts first ask whether the statutory
provision at issue discriminates in favor of a select group and, if so, whether
the classification created by the statutory provision is arbitrary. Allen v.
Woodfield Chevrolet, Inc., 208 I11. 2d 12, 22 (2003). It is often said in these
cases that the challenged law is “generally” judged under the same standards
applicable to an equal protection challenge. /d. This includes the application of
the rational basis test, borrowed from equal protection jurisprudence, when no
fundamental right or suspect classification is at issue. Under that test, the
legislature’s actual intent in enacting a law is irrelevant and courts may
“hypothesize reasons for the legislation, even if the reasoning advanced did not
motivate the legislative action.” Piccioli v. Bd. of Tr. of Teachers’ Retirement
Sys., 2019 IL 122905, § 20. This is the analytical equivalent of shooting an
arrow and painting a bullseye around the place where it hits. It has for this
reason been characterized as “tantamount to no review at all.” F.C.C. v. Beach
Comms., Inc., 508 U.S. 307, 323 n. 3 (1993) (Stevens, J., concurring).

Rational basis review 1s, on its face, inconsistent with the purpose of the
special legislation clause. The provision is designed to suppress legislative
favoritism. “Favoritism” by definition involves showing “preference,” which
inherently involves intention. See Black’s Law Dictionary 683 (9th ed. 2009)

(defining “favoritism”). And yet in deciding whether Section 25(e) is special
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legislation, the appellate court majority hung their decision not on the
legislature’s actual intent, but rather on their own invented justifications for
the provision, going so far as to refuse to even consider the legislature’s stated
intent as evidenced by the statute’s text and legislative history. A94.

The circumstances that led this Court to begin applying equal protection
analysis to special legislation challenges are understandable. “Special
legislation confers a special benefit or privilege on a person or group of persons
to the exclusion of others similarly situated. It discriminates in favor of a select
group without a sound, reasonable basis.” Chicago Nat’l League Ball Club, Inc.
v. Thompson, 108 Il11. 2d 357, 367 (1985). “A denial of equal protection, on the
other hand, is different. It is an arbitrary and invidious discrimination that
results when government withholds from a person or class of persons a right,
benefit or privilege without a reasonable basis for the governmental action.”
1d. “Legislation which confers a benefit on one class and denies the same to
another may be attacked both as special legislation and as a denial of equal
protection.” Id. at 367-68. These protections are different but partially
overlapping, and because the inclusion of an equal protection clause in the
1970 Illinois Constitution prompted plaintiffs to frequently challenge laws on
both special legislation and equal protection grounds, the analyses and
standards applied to both provisions began to be addressed as one and the

same.
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For instance, in S. Bloom, Inc. v. Mahin, 61 I11. 2d 70 (1975), this Court
cited Bridgewater v. Holz, 51 111. 2d 103 (1972), for the proposition that because
both the special legislation and equal protection clauses addressed
differentiations drawn by the legislature between similarly situated persons,
similar standards, including the rational basis test, governed the application
of both constitutional provisions. Mahin, 61 I11. 2d at 76-77. However, the Court
In Bridgewater did not describe special legislation analysis that way. The
Court rather said that a statute is constitutional under special legislation
analysis “[ilf there is a reasonable basis for the classification, and it bears a
reasonable and proper relation to the purposes of the act and the evil it seeks
to remedy.” 51 111. 2d at 111 (emphasis added); see also Albert M. Kales, Special
Legislation as Defined in the Illinois Cases, 1 I11. L. Rev. 63, 66-67, 76 (1906)
(analyzing the first several dozen special legislation cases brought before this
Court after the special legislation clause was adopted in the 1870 constitution
and summarizing the Court’s jurisprudence as saying that a law will only pass
constitutional muster if it is based on a rational distinction, and if that
distinction is embodied in the statute’s description and is consistent with the
stated purpose of the act).

Even after this Court began to apply rational basis review to special
legislation challenges following the inclusion of the equal protection clause in
the Constitution, the scrutiny of the Court’s actual review usually proved more

exacting. The Court has thus said that the special legislation clause
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“supplements” equal protection, and it has looked to legislative history when
the reason for a classification was—as here—not apparent from the face of a
statute. In re Estate of Jolliff, 199 11l. 2d 510, 519 (2002); Unzicker v. Kraft
Foods Ingredients Corp., 203 111. 2d 64, 86 (2002); Allen, 208 I11. 2d at 25-28;
Grasse, 412 Ill. at 194; see also Lousin, The Illinors State Constitution A
Reference Guide at 115 (interpreting Jolliff and Unzicker to mean that the
Court “reserveles] the power to use Article IV, Section 13 as a means of
invalidating legislation that might otherwise pass muster under the equal
protection clause”).

The Court has further noted that the framers of the 1970 constitution
“recognized the value of the prohibition against special legislation” and chose
to retain it “even though an equal protection/due process clause was included
in the Illinois Constitution for the first time.” Best, 179 I1l. 2d at 393. The Court
has relatedly described its own jurisprudence as having “invalidated
legislative classifications under the special legislation clause where they have
an artificially narrow focus and which appear to be designed primarily to
confer a benefit on a particular private group without a reasonable basis.” /d.
at 395 (emphasis added).

This begs several questions about the applicability of rational basis
review here. If the prohibition on special legislation “supplements” equal
protection, how can their tests for passing constitutional muster be identical?

Why would the framers of the 1970 Constitution retain the special legislation
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clause if they intended for it to be perfectly coextensive with, and offer no more
protection than, the equal protection clause? Why would this Court concern
itself with the design and purpose of a statute or its legislative history if
rational basis review, under which courts may simply hypothesize legitimate
reasons for challenged legislation regardless of the legislature’s actual intent,
governs the analysis?

Jane respectfully suggests that although this Court has stated that it
applies rational basis review when considering whether a statute 1is
unconstitutional special legislation, its review has in most cases actually—and
appropriately—been considerably more robust. This should be especially so
where, as here, the manner of the challenged statute’s passage makes clear
that the legislature did not follow constitutional procedures required to ensure
adequate transparency and deliberation in the lawmaking process. See infra
57-60. If the General Assembly is permitted to unconstitutionally hand out
favors and discriminate through unconstitutional procedural means used to
avoid scrutiny of bills so irrational they would almost certainly not survive an
open and honest public debate, then the Constitution’s limits on the
legislature’s lawmaking powers are worthless.

The label one gives this Court’s actual scrutiny does not matter as much
as the recognition that when considering a special legislation challenge,
legislative intent, evidenced by the text of the statute and its legislative

history, has been and should be considered over hypothetical, after-the-fact
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justifications. Here, when the legislature’s intent is weighed in this fuller
analytical framework, and unsupported hypothetical justifications like those
invented by the appellate court majority are put aside, the unconstitutionality
of Section 25(e) is clear. However, the same is true under rational basis review
because, quite simply, the State can have no valid reason for adopting a law
that incentivizes businesses to put their profits ahead of the physical safety of
their patrons—especially in cases of sexual violence.

3. Section 25(e) discriminates in favor of rideshare carriers
like Lyft

As to the first step in the dual constitutional inquiry for examining
special legislation challenges, there is no dispute that Section 25(e)
discriminates in favor of a select group by specially exempting rideshare
carriers from common carrier status. Both the circuit court and the appellate
court commented that, but for this provision, rideshares would likely be
classified as common carriers. A9; A90. Yet Section 25(e) sets rideshare
carriers apart, expressly and exclusively exempting them from common carrier
status and, as Lyft eagerly argues, exempting them from a high duty of care to
passengers. This protection 1s not afforded to any other passenger
transportation carriers, creating a specially favored class to the detriment of
their more traditional competitors and to passengers like Jane. As the
appellate court said, the court “need not dwell on” this inquiry as “[t]here is no
question (and Lyft does not argue otherwise) that section 25(e) discriminates

in favor of rideshare companies.” A90.
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4. Section 25(e) confers a special benefit on rideshare carriers
without a reasonable and justifiable basis

i, Section 25(e) is contrary to the stated purpose of the
TNPA

“[TThe hallmark of an unconstitutional classification is its arbitrary
application to similarly situated individuals without adequate justification or
connection to the purpose of the statute.” Best, 179 Ill. 2d at 396. To identify
the presence of such a hallmark in a statute, courts look to the stated purpose
of the legislation and consider whether the challenged provision promotes that
purpose. Allen, 208 Ill. 2d at 29.

Where, as here, the challenged provision says nothing on its face about
its purpose, courts will ascertain the intent of the legislature by looking to the
broader statute and the legislative history. /d. at 25. Because of the hurried
and unconstitutional manner in which the TNPA was secreted through the
legislature, there is no legislative history on Section 25(e). It was not
mentioned in the short floor debate of either chamber. It was not discussed in
the committees, where the TNPA sat for less than a day.

This leaves the purpose of Section 25 generally and the TNPA as a whole
as a basis for understanding legislative intent. On its face, Section 25
addresses the “safety” of passengers and to that end includes a zero tolerance
drug and alcohol policy for drivers (625 ILCS 57/25(a)), a complaint procedure
for passengers to use when they suspect a violation of that policy (625 ILCS

57/25(b)), an automatic suspension and investigation requirement for
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suspected violations of that policy (625 ILCS 57/25(c)), and a requirement that
vehicles meet certain safety and emissions standards (625 ILCS 57/25(d)).
Section 25(e) is the final subpart of Section 25 and in no way fits within this
passenger “safety” scheme (625 ILCS 57/25(e)). It is a total outlier. The same
is true of the TNPA generally, every substantive provision of which (as
discussed above) promotes in different ways and to different degrees passenger
and public safety and well-being. See supra 8-9.

The TNPA’s brief legislative history supports this conclusion. When
House Amendment No. 1 to SB 2774 was introduced to the chamber by its
sponsor, he stated that its purpose was to regulate rideshare carriers in order
“to protect our constituent’s [sic safety.” SR190. When asked by another
member to “walk through” the bill’s contents and explain it to the chamber, the
sponsor gave a list of the TNPA’s safety and well-being measures. SR190-91.
The sponsor never mentioned another purpose for the law.

Section 25(e) therefore is not just inadequately connected to the purpose
of the TNPA, it undermines the stated purpose of the statute by acting as a
subtle poison pill allowing rideshare carriers to continue placing profits over

passenger safety and well-being.8

8 Because Section 25(e) has no bearing on the purpose of the TNPA, its
invalidation raises no concerns about its severability from the remainder of the
statute. See People v. Warren, 173 Ill. 2d 348, 371-72 (1996) (statutory
provisions are severable if they are not essentially and inseparably connected
to the remainder); see also 5 ILCS 70/1.31 (severability statute).
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Lyft has and will likely argue again on this point that the Court should

¢«

consider the “painstaking,” “substantive,” “detailed,” and “extensive legislative
deliberations” that went into passing the TNPA. It will then contend that
Section 25(e) was part of a thoughtful balancing by the legislature between the
need to regulate the rideshare industry and a desire to encourage the growth
of that industry in Illinois. To be clear, this is a fiction. Lyft’s arguments in this
regard are based entirely on the legislative history of a separate and very
different bill that never became law, and which Lyft opposed: House Bill 4075
(SR112-43 (H.B. 4075, 98th General Assembly (111. 2014)).

With few if any exceptions, the only thing H.B. 4075, the “Ridesharing
Arrangements and Consumer Protection Act,” and House Amendment 1 to S.B.
2774, the TNPA, had in common was their general subject matter. H.B. 4075
was a comprehensive regulatory regime that came close to treating rideshare
carriers as common carriers, with some exceptions allowed for infrequent, part-
time rideshare drivers. Importantly, H.B. 4075 did not contain Section 25(e) or
anything like it. And when H.B. 4075 was presented to former Governor Quinn,
he vetoed it. SR142-43. The TNPA was then soon passed without any apparent
committee work, with only a short debate in one chamber, and without the
constitutionally-required three readings on the floor of each chamber. Any

discussion by Lyft of a balance that earlier bill was designed to address has no

application to the TNPA and, consequently, no application here. Lyft cannot
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bootstrap the legislative history of a radically different bill to the TNPA to
create the illusion of legislative deliberation and permissible intent.

ii. Section 25(e) is not based on any real and
substantial difference between rideshare carriers
and their competitors

This Court has made clear that for a special classification to survive it
must be “based upon some real and substantial difference in kind, situation or
circumstance in the persons or objects on which the classification rests, and
which bears a rational relation to the evil to be remedied and the purpose to
be attained by the statute.” Grasse, 412 1ll. at 193-94; accord Allen, 208 111. 2d
at 29. There is, however, no difference between rideshare carriers like Lyft and
their traditional common carrier competitors real and substantial enough to
justify the discrimination and special treatment embodied in Section 25(e).

Lyft sells rides. It is a passenger transportation company. The provision
of transportation services to the public is its core function. As another court
has found, rideshares perform the same basic function as taxicabs and while
they may use a smartphone app to connect with customers, this is just a new
instrument to accomplish the same service that customers and taxicab
dispatchers traditionally performed with voice calls and radios. O’Connor v.
Uber Tech., Inc., 82 F. Supp. 3d 1133, 1141-42 (N.D. Cal. 2015). Further,

taxicabs are very often hailed through apps like Curb

(https://mobileapp.gocurb.com/), and the TNPA makes specific provision for

taxis to use rideshare carrier apps for hailing purposes. 625 ILCS 57/30(f).
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Even if this were not the case, any analysis relying on differences in how
rideshares and taxis are hailed rests on a distinction without a difference. The
mechanical distinction between raising one’s arm or placing a voice call to hail
a taxicab and pressing a button on a smartphone to hail a rideshare vehicle is
too trivial and insufficient to form the basis of a legal distinction affecting
rights as important as those at issue here. See In re Belmont Fire Protection
Dist., 111 111. 2d 373, 380 (1986) (“[tlo render a statutory classification valid,
the classification must be based upon a rational difference of situation or
condition found to exist in the persons or objects upon which the classification
rests”); cf Access Living of Metro. Chicago v. Uber Tech., Inc., 351 F. Supp. 3d
1141, 1155 (N.D. I1l. 2018) (in an Americans with Disabilities Act action
against Uber, discussing with approval Morgan v. Joint Admin. Bd., 268 F.3d
456, 459 (7th Cir. 2001), for the proposition that it is the good or service being
offered to the public for sale that is relevant, not the manner of its sale).
Moreover, other common carriers are and have for years been booked almost
exclusively through apps and internet webpages; one cannot, for instance, hail
an airplane from the street. Other common carriers, including railroads and
airlines, also generally operate on a prearranged and contractual basis, just as
rideshare companies do, and taxicabs have for many years been available on a
prearranged basis via telephone as well.

It cannot be overlooked when considering this issue that, as Jane

alleges, beyond the doors of the courthouse Lyft directly compares itself to
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taxicab services in its marketing campaigns, describing its service as a safe
alternative to taxis, providing “a ride whenever you need one,” and “your friend
with a car.” See supra 5-6; SR213-20. In fact, Uber first called itself “UberCab,”
leaving no ambiguity as to what it was meant to be. Alec Scott, Co-founding
Uber made Calgary-born Garrett Camp a billionaire, Canadian Business (Nov.

19, 2015), https://www.canadianbusiness.com/lists-and-rankings/richest-

people/2016-garrett-camp-uber/. Of course, when in courtrooms, Lyft disclaims

these kinds of comparisons.

The point is that Lyft sells rides. It is as much in the business of selling
rides as taxicabs, railroads, bus companies and airlines. The fact that Lyft sells
its rides through a newer technology does not change this reality. As both the
circuit and appellate courts commented, Lyft operates much like a common
carrier and, in the absence of the TNPA, would likely be found to be a common
carrier. SR279; A9; A90. At bottom, there are no real and substantial
differences between rideshare carriers and their more traditional competitors
sufficient to justify the unique preference shown in Section 25(e).

This i1s not to say that rideshare carriers have not been treated
differently than their traditional competitors in other contexts. In [l/inois
Transportation Trade Association v. City of Chicago, 839 F.3d 594 (7th Cir.
2016), the Seventh Circuit rejected an equal protection claim brought by
taxicab companies and drivers against the City of Chicago, challenging an

ordinance the plaintiff-taxicab drivers argued provided comparatively lax
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regulation of rideshare carriers. The district court agreed that the ordinance
could constitute an equal protection violation, but the Seventh Circuit did not,
holding there are sufficient differences between taxicabs and rideshares to
justify different municipal regulatory schemes. /d. at 598.

However, the Seventh Circuit’s non-binding decision in [//inois
Transportation is distinguishable and application of its rationale unsound
here. First, as discussed above, the equal protection challenge there at issue
was considered under the rational basis test, whereas this Court’s analysis of
special legislation challenges is considerably more probing. Further, the issue
presented in ///inois Transportation was whether any regulatory treatment of
rideshare carriers lesser than the regulatory treatment of taxicab companies
was an equal protection violation. /d. at 597-98. Jane’s claim here is different
and based on the assertion that exempting rideshare carriers from common
carrier status and/or the highest duty of care violates the prohibition against
special legislation. Jane does not claim that any difference in regulation
between taxicabs and rideshares is baseless, only that this one—highly
impactful—difference is unreasonable, irrational, and unjustified.

Further, the Seventh Circuit’s reasoning in [llinors Transportation is
flawed and based on faulty information. In rejecting the claimed equal
protection violation at issue in that case, the Seventh Circuit said that a “major
difference” between ridesharing and taxicab companies “is that customers,

rather than being able to hail an Uber car, must sign up with Uber before being
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able to summon it, and the sign up creates a contractual relationship” between
the company and the passenger. /l//inois Transportation, 839 F.3d at 598. The
court said that the nature of that relationship gave the city reason to regulate
rideshare carriers differently than taxicabs because the contract, rather than
municipal ordinances, governed the relationship at issue. /d.

However, the existence of a contractual relationship has little or no
bearing on whether there is a reasonable or rational basis for exempting
rideshare carriers from common carrier status. Illinois law has long recognized
the existence of contractual relationships between common carriers and their
passengers. See, e.g., Stack v. Regl Transp. Auth., 101 Ill. 2d 284 (1984)
(finding a contractual relationship existed between Metra and monthly train
pass passengers). As a general matter a “carrier” is defined as “[aln individual
or organization (such as a ship-owner, a railroad, or an airline) that contracts
to transport passengers or goods for a fee,” with common carriers listed as a
subset thereof. Black’s Law Dictionary 242 (9th ed. 2009) (defining “carrier”
and “common carrier’) (emphasis added). The existence of a contractual
relationship between a transportation provider and passenger is, if anything,
often indicative of common carrier status, not a reason to distinguish
rideshares from common carriers. Moreover, the contested relationship at
issue here is governed by statute—the TNPA.

The Illinois Transportation court relatedly raised as a rational basis for

differing regulatory regimes the fact that taxicabs can be hailed from the
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street, whereas rideshares must be hailed through an app. [Zl/inois
Transportation, 839 F.3d at 598. The appellate court majority in this case also
relied on this perceived difference in their justifications for Section 25(e). A90-
91. Both courts, however, failed to explain why this difference matters in the
constitutional analysis; that is, why this difference is substantial enough to
excuse the favoritism embodied in Section 25(e).

This kind of problematic omission characterizes the appellate court
majority’s entire analysis on the special legislation question in this case. A
court considering a special legislation challenge “must determine whether the
classification created ... [is] based upon reasonable differences in kind or
situation, and whether the basis for the classification is related to the evil to
be remedied.” Best, 179 Ill. 2d at 395. Even if the majority had tied this
difference to the problem the TNPA was meant to redress, this distinction is,
as discussed above, one without any meaningful difference. See supra 46-48.
The proper focus should not be on such inconsequential mechanical differences,
but rather on the larger question of what these transportation companies
actually do.

The same is true of the other distinctions between taxicabs and
rideshares discussed in //linois Transportation and relied on by the appellate
court majority here. For instance, both of those courts noted that passengers
of rideshare companies receive information in advance (if only by a matter of

minutes) about their drivers; specifically, the driver’s name, photograph, and
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vehicle description. A91; Illinois Transportation, 839 F.3d at 598. Both courts
neglected to note that—as anyone who has ever taken a ride with Lyft or Uber
knows—passengers only obtain that information once they have agreed to
accept and pay for their ride.

Regardless, and again, both the Seventh Circuit and the majority below
failed to offer any explanation for the relevance of this point (which assumes
the passenger is not using an app to hail a taxi). The vehicle description is used
to ensure a driver and passenger are able to identify one another. A photograph
will tell a passenger only the driver’s race, sex, and general age. Unless the
courts were suggesting that it is rational for passengers to make safety
decisions based on stereotypes about a person’s race, sex, or age, or vehicle
type, these differences do nothing to justify exempting rideshare carriers from
the highest duty of care.

The appellate court majority likewise found that the legislature could
rationally conclude that these safety features employed by rideshare carriers
“provide additional protection for passenger safety and thus lessen the need to
impose on [them] the same degree of vicarious liability applicable to common
carriers such as taxicabs.” A95. This finding too lacks any factual foundation.
Indeed, one might reasonably assume that the terrible facts of this case,
echoing with the shared experiences of thousands of other women, would
inevitably lead one to the opposite conclusion about the sufficiency of rideshare

carriers’ supposedly superior safety measures.
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The appellate court majority below also said that the differing business
models between rideshare carriers and taxicabs justified the former’s special
protection. A17. Once again, the majority failed to explain how any such
perceived differences are relevant to the constitutional inquiry. They simply
noted the difference, particularly the fact that rideshare carriers frequently
employ part-time drivers and rideshare drivers own their vehicles, calling this
latter point “significant.” /d. The majority added that rideshares carriers also
serve “areas that are not well served by traditional taxicabs.” Id.

The dissenting justice did not find these arguments convincing, finding
that, if anything, rideshare carriers’ reliance on non-professional drivers
“demonstrates that it is unreasonable for the General Assembly to weaken the
protections given to passengers” and, if anything, this fact “would suggest that
TNCs should be required to assume even moreresponsibility for [their drivers],
not less, to ensure passengers safety.” A105-06 (emphasis original). To this it
may be added that taxicab companies often do not own the vehicles in their
affiliation. See Jacobs v. Yellow Cab Affiliation, Inc., 2017 IL App (1st) 151107,
9 4 (explaining that Yellow Cab does not own vehicles, cab licenses, or even
employ drivers).

As to the majority’s point concerning access to personal transportation
in underserved areas, certainly those living in such communities are deserving
of the same physical and legal protections as those living in areas better-served

by taxicabs. It is manifestly unreasonable to conclude otherwise and, therefore,
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unreasonable to conclude that rape without a meaningful remedy is simply the
price to be paid for improved access to personal transportation.

Lastly, the appellate court majority below acknowledged that passenger
safety and well-being was a purpose for enacting the TNPA, but said they
believed the statute had another purpose as well; namely, “creating a
regulatory environment that would allow the then-nascent ridesharing
industry to flourish in Illinois, bringing added competition and innovation to
the transportation services market.” A91-94. This was a theme running
throughout the majority’s decision. The problem with this belief is that, as with
the other bases for the majority’s decision, it finds no foundation in the TNPA
or its legislative history. As discussed above, passenger safety and well-being
was the only stated purpose of the statute.? The majority’s reasoning is only
possible if the Court ignores these facts in favor of applying theoretical
justifications; that is, if the Court simply defers to the legislature, allows it

police itself, and thereby engages in “no review at all.” Beach Comms., 508 U.S.

9 It bears mention that the unrestrained operations of rideshare carriers
in Illinois have not fostered competition, but—even before the TNPA was
enacted—crippled taxicab carriers, nearly 40% of which in Chicago are small,
family-run businesses. See James Bradach, Run Off The Road- Chicago’s Taxi
Medallion Foreclosure Crisis, AFSCME/AFL-CIO (2017),
(https:/mews.wttw.com/sites/default/files/article/file-attachments/Medallion %
20Report%20%28FINAL%29_0.pdf; Evan Garcia, Chicago’s Taxi Industry Is
In Crisis: Can It Be Saved? WTTW (June 13, 2017) (video)
(https:/mews.wttw.com/2017/06/13/chicago-s-taxi-industry-crisis-can-it-be-
saved); Josh Barro, Under Pressure From Uber, Taxi Medallion Prices Are
Plummeting, N.Y. Times ©Nov. 27, 2014) (https/news.wttw.com
/2017/06/13/Chicago-s-taxi-industry-crisis-can-it-be-saved).
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at 323 n. 3. But even if one does that, the majority’s reasoning is irrational
unless one accepts the unacceptable: that the State has a legitimate interest
In incentivizing businesses to put profits ahead of the physical safety of their
patrons, even in cases of sexual violence.

iii. =~ The natural and reasonable effect of Section 25(e)
deprives victims like Jane of any meaningful
recovery

When evaluating a statutory provision challenged as special legislation,
“the court must consider the natural and reasonable effect of the legislation on
the rights affected by the provision” to determine if it is constitutionally
supportable. Best, 179 Ill. 3d at 394. In cases where challenged legislation
arbitrarily conferred a special benefit by insulating defendants from fully
compensating plaintiffs for wrongs, this Court has not hesitated in striking
that legislation down as violative of the special legislation clause. See, e.g.,
Wright v. Central DuPage Hosp. Ass’n, 63 I11. 2d 313, 329-30 (1976); Grace v.
Howlett, 51 111. 2d 478, 487-90 (1972); Grasse, 412 1l1. at 199.

The dissenting appellate court justice below identified this as the “real
difference” at issue here. A104. “Under Section 25(e), victims of crimes that
were committed by drivers of TNCs are basically prohibited from obtaining
relief for acts of sexual predators, unlike victims of crimes that were committed
by drivers of common carriers.” /d. This is because victims of sexual assault at
the hands of rideshare drivers will in almost every instance not be able to

recover much, if anything, from their attackers. If Section 25(e) is upheld, it
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will bar innocent victims like Jane from recovering against the same
ridesharing companies that put them in harm’s way. At the same time, victims
of a sexual assault at the hands of taxicab drivers would face no such bar,
rendering similarly situated plaintiffs subject to radically different outcomes
for no reason but to protect a favored class.

The appellate court majority below concluded that this outcome is
reasonable because “[wlhether a passenger is injured or attacked by a
rideshare driver rather than a taxicab driver does not result from
happenstance but from the passenger’s voluntary decision to use a rideshare
service rather than a taxi service.” A97. The dissent found this difference
immaterial and was right to do so. A104. Respectfully, this statement should
be rejected for what it is, victim blaming.

As the dissenting appellate court justice stressed, one of the purposes of

[143

the Illinois Constitution is ““to provide for the health, safety and welfare of the
people’ and to ‘assure legal, social and economic justice.” A106 (quoting Ill.
Const. 1970 pmbl. Section 25(e) flies in the fact of both of these objectives. It is
neither reasonable nor rational, but represents a “total disregard[]” for “the
health, safety and welfare of the people who would utilize” rideshares’ services,
and it “creates an unjust result to the victims of sexually predatory drivers who
use the services of rideshare companies relying on their advertisements that

they will have a safe ride.” A106-07. Jane’s experience here bears testament to

this truth.
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The stated purpose of the TNPA, supported by every provision but
Section 25(e), is to protect the public and passenger safety and well-being.
Instead of achieving that laudable goal, Section 25(e) acts as a poison pill,
allowing rideshare companies like Lyft to operate and expand in Illinois with
near impunity. The more they do so, the more the public will be endangered,
inevitably resulting in ever more victims like Jane being raped and left without
any meaningful recovery. Given this reality, it is difficult to see how Section
25(e) can be called reasonable or be said to bear any rational relation to a
legitimate state interest.

B. The manner of the TNPA’s passage violates the Constitution’s
Three-Readings Rule

The Illinois Constitution requires that all bills “shall be read by title on
three different days in each house” prior to passage. Ill. Const. 1970, art. IV, §
8(d). The object of the Three-Readings Rule is to keep legislators advised of
proposed legislation by calling it to their attention on three separate occasions.
Gibelhausen v. Daley, 407 1ll. 25, 48 (1950). It is intended to promote
transparency and to “slow down” the legislative process “and make it more
deliberate.” Lousin, The Illinois State Constitution' A Reference Guide 105.
Although this constitutional requirement does not necessitate the reading
process start anew after each amendment, that is only true of amendments
“germane” to the general subject matter of the original bill. Gibelhausen v.

Daley, 407 11l. at 46. An amendment is germane in this context when there is
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a “common tie ... in the tendency of the provision to promote the object and
purpose of the act to which it belongs.” Id. at 47.

Here, there is no question that House Amendment 1 to S.B. 2774 had
nothing to do with the previous, twice-read version of S.B. 2774. The purpose
of that prior version of the bill addressed the regulation of public accountants.
SR145. Regulating ridesharing companies is plainly unrelated to this topic.
The original bill was simply stripped of its entire content and the replaced with
the TNPA, then read once, and then quickly passed at the close of the
legislative session. SR145-65.

This Court has made clear that where, as here, “there was a complete
substitution of a new bill under the original number, dealing with a subject
which was not akin or closely allied to the original bill, and which was not read
three times in each House, after it has been so altered, [it is] in clear violation”
of the Three-Readings Rule. Gibelhausen, 407 11l. at 48. The passage of the
TNPA was, therefore, exactly the kind of abuse of the legislative process the
rule was designed to end.

This Court has previously deferred to the legislature on this issue
pursuant to the judicially-created “enrolled-bill doctrine,” viewing it as a
separation of powers issue arising out of the language in article IV, section 8(d)
of the Constitution, which provides that “[tlhe Speaker of the House of
Representatives and the President of the Senate shall sign each bill that passes

both houses to certify that the procedural requirements for passage have been
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met.” Il1l. Const.1970, art. IV, § 8(d); Geja’s, 153 I11. 2d at 258-59. The Court has
“Interpreted this language to mean that, upon certification by the Speaker and
the Senate President, a bill is conclusively presumed to have met all procedural
requirements for passage.” Geja’s, 153 Ill. 2d at 259.

However, this Court has also observed that “the General Assembly has
shown remarkably poor self-discipline in policing itself,” with regard to this
constitutional requirement, violating it with “regularity.” /d. at 260. It has
cautioned that this abuse of our constitutional system is not what the framers
of the Constitution envisioned. /d. Even when applying the enrolled-bill
doctrine, the Court has said that it was only deferring “hesitantly” and it did
“not wish to understate the importance of complying with the Constitution
when passing bills.” 1d. at 260. The Court has thus admonished the legislature
on several occasions, that “[ilf the General Assembly continues its poor record
of policing itself, we reserve the right to revisit this issue on another day to
decide the continued propriety of ignoring this constitutional violation.” /d. at
260; accord Friends of the Parks v. Chicago Park District, 203 111. 2d 312, 329
(2003).

Jane submits that the day for revisiting this doctrine in earnest has
come. If ever there were a case calling on this Court to make good on its
warnings that it would no longer ignore the legislature’s abuse of the
lawmaking process, this is it. Rather than heed the Court’s warnings, the

legislature has openly defied them to enact a law that would relegate innocent
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plaintiffs like Jane to the status of second-class rape victims. The
representations made by the former House Speaker and Senate President that
the TNPA met the Constitution’s procedural requirements for passage are
demonstrably and unquestionably false; they cannot candidly be considered
proof, much less conclusive proof, of adherence to constitutional mandates.

Respectfully, if this Court’s warnings were anything more than a bluff,
striking down the TNPA is the only possible recourse. Although Jane respects
this Court’s prior concerns about the separation of powers, that doctrine
concerns a balance between the branches of government, not a surrender of
one to the other. It is the duty of this Court to ensure that unconstitutional
legislation is struck down. Marbury v. Madison, 5 U.S. 137, 177 (1803). As this
Court said the last time it warned the legislature about such behavior, “[w]hile
separation of powers concerns militate in favor of the enrolled-bill doctrine, our
responsibility to ensure obedience to the constitution remains an equally
Importantconcern.” Friends of the Parks, 203 I11. 2d 312, 329 (2003) (emphasis
added). This case puts that statement to the test.

The second certified question should, therefore, also be answered in the
negative and in Jane’s favor.

CONCLUSION

Lyft contends that the TNPA should be applied to deny those sexually

assaulted by its drivers any meaningful recovery. Jane asks this Court to find

otherwise and to condemn, rather than condone, such a plain perversion of
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justice. Her fate, and those of many others in her position, hangs in the
balance, waiting to be tipped toward justice by this Court.

WHEREFORE, and for all the reasons stated above, Jane respectfully
asks this Court to answer both of the circuit court’s certified questions in the
negative, remand this matter to the lower court with instructions to reinstate
Jane’s relevant claims, and grant any other relief the Court deems appropriate.
Dated: May 28, 2021

Respectfully submitted,
Jane Doe, Plaintiff-Appellant

By:J. Timothy Faton
One of Her Attorneys

J. Timothy Eaton Timothy S. Tomasik

Jonathan B. Amarilio Patrick J. Giese
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SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A015

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A016

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A017

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A018

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A019

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A020

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A021

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A022

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A023

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A024

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A025

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A026

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A027

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A028

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A029

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A030

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A031

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A032

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A033

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A034

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A035

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A036

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A037

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A038

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A039

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A040

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A041

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A042

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A043

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A044

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A045

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A046

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A047

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A048

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A049

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A050

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A051

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A052

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A053

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A054

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A055

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A056

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A057

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A058

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A059

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A060

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A061

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A062

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A063

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A064

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A065

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A066

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A067

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A068

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A069

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A070

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A071

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A072

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A073

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A074

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A075

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A076

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A077

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A078

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A079

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A080

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A081

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A082

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A083

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A084

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A085

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A086

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A087

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A088

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A089

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A090

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A091

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A092

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A093

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A094

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A095

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A096

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A097

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A098

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A099

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A100

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A101

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A102

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A103

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A104

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A105

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A106

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A107

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A108

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A109

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A110

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A111

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A112

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A113

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A114

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A115

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A116

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A117

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A118

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A119

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A120

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A121

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A122

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A123

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A124

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



126605

A125

SUBMITTED - 13506547 - Lorraine Maples - 5/28/2021 2:25 PM



A126



A127



A128



A129



A130



A131



A132



A133



A134



A135



A136



A137



A138



A139



A140



A141



A142



A143



A144



A145



A146



A147



A148



A149





