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NATURE OF THE CASE

Ronald Lee Stoecker, petitioner-appellant, appeals from a judgment dismissing

his petition for relief from judgment pursuant to 735 ILCS 5/2-1401.

No issue is raised concerning the charging instrument. 
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ISSUES PRESENTED FOR REVIEW

I. WHETHER RONALD’S DUE PROCESS RIGHTS WERE VIOLATED

IN A PREJUDICIAL MANNER WHERE THE CIRCUIT COURT GRANTED

THE STATE’S MOTION TO DISMISS HIS PETITION FOR RELIEF FROM

JUDGMENT WITHOUT GIVING HIM A MEANINGFUL OPPORTUNITY

TO RESPOND, AND WHERE THE COURT DISMISSED THE PETITION

DURING AN EX PARTE HEARING WITH ONLY THE STATE  PRESENT. 

II. WHETHER APPOINTED COUNSEL’S COMPLETE FAILURE

TO ADVOCATE FOR RONALD DURING PROCEEDINGS ON HIS PETITION

FOR RELIEF FROM JUDGMENT CONSTITUTED ADEQUATE

REPRESENTATION. 
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JURISDICTION

Ronald appeals the dismissal of his petition for relief from judgment filed

pursuant to 735 ILCS 5/2-1401. The trial court dismissed the petition on November

18, 2016 (C3768), and  denied his motion to reconsider on December 6, 2016 (C3795).1

Notice of appeal was timely filed on December 19, 2016 (C3799). The Appellate

Court affirmed the circuit court’s judgment on April 26, 2019. People v. Stoecker,

2019 IL App (3d) 160781. This Honorable Court allowed Ronald’s petition for leave

to appeal on September 25, 2019. Jurisdiction therefore lies in this Court pursuant

to Article VI, Section 6, of the Illinois Constitution, and Supreme Court Rules

301 and 304(b)(3).

1 References to the common-law record are cited as “C__.” References to
the reports of proceedings are cited as “R__.”  
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STATUTE INVOLVED

“Relief from final orders and judgments, after 30 days from the entry
thereof, may be had upon petition as provided in this Section. Writs
of error coram nobis and coram vobis, bills of review and bills in the
nature of bills of review are abolished. All relief heretofore obtainable
and the grounds for such relief heretofore available, whether by any
of the foregoing remedies or otherwise, shall be available in every
case, by proceedings hereunder, regardless of the nature of the order
or judgment from which relief is sought or of the proceedings in which
it was entered.” 735 ILCS 5/2-1401(a) (2016). 

“The petition must be filed in the same proceeding in which the order
or judgment was entered but is not a continuation thereof. The petition
must be supported by affidavit or other appropriate showing as to
matters not of record. All parties to the petition shall be notified as
provided by rule.” 735 ILCS 5/2-1401(b) (2016).

“Except as provided [in statutes not applicable to the instant case],
the petition must be filed not later than 2 years after the entry of
the order or judgment. Time during which the person seeking relief
is under legal disability or duress or the ground for relief is
fraudulently concealed shall be excluded in computing the period
of 2 years.” 735 ILCS 5/2-1401(c) (2016).

“Nothing contained in this Section affects any existing right to relief
from a void order or judgment, or to employ any existing method
to procure that relief.” 735 ILCS 5/2-1401(f) (2016).
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STATEMENT OF FACTS

In 1998, Ronald was convicted of first degree murder and aggravated criminal

sexual assault following a jury trial, and was sentenced to concurrent terms of

life and 30 years in prison. People v. Stoecker, 2014 IL 115756, ¶ 1. The Appellate

Court affirmed his convictions and sentences on direct appeal. People v. Stoecker,

No. 3-98-0750 (unpublished order under Supreme Court Rule 23) (C897-906).

Following his direct appeal, Ronald filed numerous unsuccessful petitions for various

forms of relief. People v. Stoecker, 2015 IL App (3d) 140128-U (petition for relief

from judgment); People v. Stoecker, 2014 IL 115756 (petition for post-conviction

DNA testing); People v. Stoecker, 2014 IL App (3d) 130389-U (petition for relief

from judgment); People v. Stoecker, 2012 IL App (3d) 120183-U (motion for leave

to file successive post-conviction petition); People v. Stoecker, 384 Ill. App. 3d 289

(3d Dist. 2008) (post-conviction petition).

In the instant matter, Ronald filed a pro se petition for relief from judgment

pursuant to 735 ILCS 5/2-1401 on August 29, 2016 (C3730-58). He asserted that

his life sentence was void under Apprendi v. New Jersey, 530 U.S. 466 (2000),

and was also void because the trial court did not expressly articulate the aggravating

factors that required life imprisonment (C3730-58). He further asserted that

Apprendi now applied retroactively, and that he had acted diligently in bringing

the petition because he had just recently learned of Apprendi’s retroactivity (C3730-

58). He requested that the court appoint counsel for him (C3728-29).

On September 23, 2016, the circuit court appointed counsel for Ronald

(C3760). The court ordered that a copy of its written order be sent to counsel (C3760).
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The court’s clerk mailed counsel the order on September 26, 2016 (C3761).2 Counsel

did not file an amended petition, nor did he file a motion to withdraw.

The State filed a motion to dismiss Ronald’s petition on November 14, 2016

(C3762-67). The State argued that the petition was untimely and that the issues

Ronald raised had previously been litigated (C3762-67). A certificate of service

stamp on both the motion and the accompanying memorandum show that copies

were sent to Ronald’s appointed attorney via email on November 14, 2016 (C3764,

3767). Counsel, however, filed no response to the motion.

Four days later, on November 18, 2016, the court held a hearing on the

State’s motion (R2441-43). There is no indication in the record that Ronald’s attorney

was given notice of this hearing. The State was the only party present at this hearing

(R2441-43).  

During the hearing, the court opined that Ronald’s presence was not required

(R2442). The court did not mention Ronald’s appointed attorney (R2442-43). The

court stated that it had reviewed the State’s motion to dismiss and agreed with

it (R2442). The court therefore granted the motion (R2442). The court entered

a written order granting the State’s motion to dismiss on November 18, 2016

(C3768). Copies of the court’s written order were mailed to Ronald and his attorney

(C3769).

Ronald filed a pro se motion to reconsider on December 5, 2016 (C3772-94).

One of the issues he raised was that he and his appointed attorney were not afforded

2 The clerk’s certificate of mailing contains a typographical error. The
certificate states that the clerk mailed Ronald’s attorney “a copy of the Court
Order filed on the 26th day of September, 2016” (C3761). The record contains no
court order dated September 26, 2016. The order appointing counsel was entered
September 23, 2016 (C3760).
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an opportunity to respond to the State’s motion where the court issued its decision

only four days after the motion was filed (C3778-79). Counsel did not file any post-

decision motion. The court issued a written order denying the motion on December

6, 2016 (C3795).  

The circuit court clerk filed notice of appeal on Ronald’s behalf on December

19, 2016 (C3799). 

On appeal, Ronald argued that: (1) his due process rights were violated

where the circuit court granted the motion to dismiss during an ex parte hearing,

without giving him a meaningful chance to respond; and (2) appointed counsel’s

failure to provide any representation was inadequate. People v. Stoecker, 2019

IL App (3d) 160781, ¶ 10. 

In a split decision issued on April 26, 2019, the Appellate Court affirmed.

The majority first determined that any due process error was harmless because

Ronald’s petition was meritless. Id., ¶¶ 11-13. The majority also found that counsel’s

failure to represent Ronald was acceptable because counsel could not have cured

the petition’s defects. Id., ¶¶ 14-16. The majority concluded by recognizing that

the case presented due process concerns, but reasoned that returning Ronald to

the circuit court for a hearing he could not win would needlessly expose the public

and law enforcement to risk. Id., ¶ 17.

Dissenting Justice Lytton expressly found that Ronald’s due process rights

were violated where the trial court dismissed the petition during an ex parte hearing

held only four days after the State filed the motion to dismiss. Id., ¶¶  23-24 (Lytton,

J., dissenting). However, Justice Lytton agreed with the majority that the violation

was harmless. Id., ¶ 24 (Lytton, J., dissenting). In a footnote, Justice Lytton
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acknowledged that the Court had “no actual authority” supporting its determination

that any due process error was harmless. Id., n.2 (Lytton, J., dissenting).

Justice Lytton dissented on the issue of appointed counsel’s failure to

represent Ronald. Id., ¶ 25 (Lytton, J., dissenting). Justice Lytton observed that

appointed counsel had failed to provide any representation to Ronald, which was

inadequate. Id. (Lytton, J., dissenting). Justice Lytton concluded by noting that

the issue of Ronald’s alleged dangerousness was not a legal issue pertinent to

this appeal. Id., ¶ 26 (Lytton, J. dissenting).

This Honorable Court allowed Ronald’s petition for leave to appeal on

September 25, 2019.  
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I. RONALD’S DUE PROCESS RIGHTS WERE VIOLATED IN A

PREJUDICIAL MANNER WHERE THE CIRCUIT COURT GRANTED THE

STATE’S MOTION TO DISMISS HIS PETITION FOR RELIEF FROM

JUDGMENT WITHOUT GIVING HIM A MEANINGFUL OPPORTUNITY

TO RESPOND, AND WHERE THE COURT DISMISSED THE PETITION

DURING AN EX PARTE HEARING WITH ONLY THE STATE  PRESENT. 

STANDARD OF REVIEW

Whether a defendant’s procedural due process rights were violated is a

question of law that is reviewed de novo. In re Shirley M., 368 Ill. App. 3d 1187,

1190 (4th Dist. 2006). The dismissal of a section 2-1401 petition is also reviewed

de novo. People v. Vincent, 226 Ill. 2d 1, 18 (2007).

ARGUMENT

This case first presents the question of whether due process is violated in

a manner that is necessarily prejudicial where the trial court grants the State’s

motion to dismiss a petition for relief from judgment without giving the petitioner

a meaningful opportunity to respond, during an ex parte hearing. The answer

to this question is yes.

The State filed its motion to dismiss on November 14, 2016 (C3762-67). 

A mere four days later, the court held a hearing on the motion  (R2441-43). Ronald’s

attorney was not given notice of this hearing, and neither counsel nor Ronald

appeared at the hearing. During the hearing, the court briefly stated that it agreed

with the State’s arguments, and dismissed the petition (R2441-43). The trial court’s
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dismissal of Ronald’s petition in this manner constituted a prejudicial violation

of due process.

“Section 2-1401 of the Civil Code (735 ILCS 5/2-1401 (2014)) provides a

comprehensive, statutory procedure allowing for the vacatur of final judgements

older than 30 days.” People v. Bradley, 2017 IL App (4th) 150527, ¶ 14. Section

2-1401 generally provides for remedies in civil cases, but it has been extended

to criminal cases. People v. Vincent, 226 Ill. 2d 1, 8 (2007). Petitions filed pursuant

to section 2-1401 are ordinarily used to correct errors of fact. People v. Mathis,

357 Ill. App. 3d 45, 50 (1st Dist. 2005) (citing People v. Lawton, 212 Ill. 2d 285,

297 (2004)). However, section 2-1401 is not limited to errors of fact, and may be

used in a broader sense “to grant relief when necessary to achieve justice.” Mathis,

357 Ill. App. 3d at 50 (citing  Lawton, 212 Ill. 2d at 298). 

A section 2-1401 petition challenging a criminal conviction is governed by

ordinary rules of civil procedure. Vincent, 226 Ill. 2d at 8. Section 2-1401 petitions

are therefore “‘essentially complaints inviting responsive pleadings,’” which means

that the State may file an answer, move to dismiss, or simply ignore the petition. 

Bradley, 2017 IL App (4th) 150527, ¶ 14 (quoting Vincent, 226 Ill. 2d at 8). 

Where the State ignores a section 2-1401 petition, it essentially admits

all the well-pleaded facts, and the petition becomes ripe for sua sponte dismissal.

Vincent, 226 Ill. 2d at 10-13. However, when the State files a motion to dismiss,

as it did here, the State has either challenged the sufficiency of the pleading itself,

or it has disputed the facts alleged or introduced some affirmative matter outside

the face of the complaint. See 735 ILCS 5/2-615 (2014) (providing that objections

to civil pleadings may be made by, inter alia, a motion to dismiss). Such assertions
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clearly warrant an opportunity for the non-moving party to respond. “It is well

established that due process does not allow a trial court to grant a motion to dismiss

a complaint without allowing the opposing party notice and a meaningful opportunity

to be heard.” Bradley, 2017 IL App (4th) 150527, ¶ 16; see also Vincent, 226 Ill.

2d at 22-23 (if the State had filed a motion to dismiss, the defendant would have

had an opportunity to file a response) (Kilbride, J., dissenting).

“An individual’s right to procedural due process is guaranteed by the United

States and Illinois Constitutions.” People v. Rucker, 2018 IL App (2d) 150855,

¶ 17 (citing U.S. Const., amend. XIV, § 1; Ill. Const. 1970, art I, § 2). The right

to procedural due process entitles individuals to “‘the opportunity to be heard at

a meaningful time and in a meaningful manner.’” Rucker, 2018 IL App (2d) 150855,

¶ 17 (quoting In re D.W., 214 Ill. 2d 289, 316 (2005)). The right to be heard is a

bedrock principle of due process. Hill v. Village of Pawnee, 16 Ill. App. 3d 208,

209-10 (4th Dist. 1973) (“Notice and the right to be heard, i.e., procedural due

process, is at the bedrock of our system of jurisprudence”); Smith v. Smith, 964

So. 2d 217, 219 (Fla. App. Ct. 2007) (“None of the elements involved in the notion

of procedural due process has greater importance than the right to be heard”);

Jones v. Jones, 903 P. 2d 545, 547 (Wyo. 1995) (“[D]ue process must be afforded

to litigants in the form of notice and a meaningful opportunity to be heard”)

(emphasis in original). Here, the circuit court’s hasty, ex parte, dismissal of Ronald’s

petition undoubtedly deprived him of his due process right to be heard. 

Two recent Appellate Court decisions on this issue are directly on point.

In Bradley, the State filed a motion to dismiss the defendant’s section 2-1401

petition. Id., ¶ 5. Two days later, the trial court dismissed the petition based on
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the State’s arguments. Id., ¶ 6. The Appellate Court held that due process barred

the trial court “from granting an opposing party’s motion to dismiss a section 2-1401

petition without allowing the petitioner notice and a meaningful opportunity to

respond.” Id., ¶ 19. The Court rejected the State’s arguments that the procedural

error was not prejudicial, reasoning that “the trial court’s failure to give defendant

an opportunity to respond to the State’s motion to dismiss was inherently prejudicial

and undermined the integrity of the proceedings.” Id., ¶ 21. The Fourth District

Court therefore remanded the case for further proceedings without considering

the merits of the defendant’s petition. Id.

The Second District Court reached a similar decision in Rucker, 2018 IL

App (2d) 150855. In that case, the State filed a motion to dismiss the defendant’s

section 2-1401 petition, and the trial court granted the State’s motion 14 days

later. Id., ¶¶ 8-9. The Rucker Court determined that, as in Bradley, the “defendant

was deprived of due process where the trial court granted the State’s motion to

dismiss before he had a meaningful opportunity to respond.” Id., ¶ 30. Ronald

acknowledges here, as did the defendant in Rucker, that the Supreme Court has

held that a trial court is not required to give a defendant notice or an opportunity

to respond before dismissing a section 2-1401 petition sua sponte. Id., ¶ 21 (citing

Vincent, 226 Ill. 2d at 12-13). The Rucker Court, however, distinguished Vincent,

reasoning that where the State files a motion in opposition to a section 2-1401

petition, the defendant should be permitted to respond to that motion. Rucker,

2018 IL App (2d) 150855, ¶ 29. The Rucker Court did not consider the merits of

the defendant’s petition in coming to this conclusion. Id., ¶¶ 15-32. The Court

vacated the dismissal of the defendant’s section 2-1401 petition and remanded

the case for further proceedings. Id., ¶ 32. 
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Ronald acknowledges that there is authority for the proposition that

procedural errors in the consideration of a section 2-1401 petition may be harmless

where the claim is inherently meritless. People v. Ocon, 2014 IL App (1st) 120912,

¶ 42; People v. Taylor, 349 Ill. App. 3d 718, 720 (1st Dist. 2004). There is also

authority, however, for the proposition that the trial court’s failure to give a section

2-1401 petitioner a reasonable chance to respond to a motion to dismiss is “inherently

prejudicial and undermine[s] the integrity of the proceedings.” Bradley, 2017 IL

App (4th) 150527, ¶ 21. The notion of due process is a foundational principle of

our system of justice. As the Appellate Court has observed when reversing the

dismissal of a section 2-1401 petition due to procedural errors, “it is important

to stand on the side of due process, even at the cost of some efficiency.” People

v. Coleman, 358 Ill. App. 3d 1063, 1071-72 (3d Dist. 2005).

The reasoning in Bradley and Rucker is sound, and follows a long history

of case law recognizing the right to notice and an opportunity to respond in a variety

of circumstances. See, e.g., People v. Kitchen, 189 Ill. 2d 424, 434-35 (1999) (due

process violated where defense counsel was prepared for a ruling on discovery

motions, but the trial court, without prior notice, proceeded to deny all post-

conviction relief); People v. Bounds, 182 Ill. 2d 1, 5 (1998) (due process violated

when court informed the parties the next court date would be for status only but,

on that date, granted the State’s motion to dismiss the post-conviction petition);

People v. Elken, 2014 IL App (3d) 120580, ¶¶ 32-36 (where appointed post-conviction

counsel announced at a hearing that the defendant’s contentions had no merit

and he wished to withdraw, defendant must be “afforded the opportunity to prepare

for such an attack on his petition and to make any arguments in rebuttal”); Coleman,
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358 Ill. App. 3d at 1070 (in section 2-1401 proceedings, finding it “inimical to our

tradition of due process” for “the trial court to summarily dismiss the defendant’s

petition after it has received a responsive pleading by the State”).

Ronald acknowledges that the Appellate Court’s reasoning in People v. Smith,

2017 IL App (3d) 150265, does not support his position. In that case, the State

filed a motion to dismiss the defendant’s section 2-1401 petition. Id., ¶ 7-8. Eight

days later, at a hearing where only the State was present, the trial court granted

the State’s motion to dismiss. Id., ¶ 9. The defendant then filed a pro se response

to the State’s motion. Id., ¶ 10. The court held another hearing without the

defendant’s presence. Id., ¶ 11. The court acknowledged the response, but took

no further action. Id. Thereafter, the defendant filed a pro se motion to reconsider.

Id., ¶ 12. The court held a hearing on the motion to reconsider, at which the

defendant was again not present, and denied the motion. Id., ¶ 13. The Smith

Court reasoned that the defendant’s opportunity to file a motion to reconsider

rendered his inability to timely respond to the State’s motion and his absence

from the motion hearings “less of a concern.” Id., ¶ 24 (citing Vincent, 226 Ill. 2d

at 13). The Smith Court also stated that the hearings at which only the State

was present were not improper ex parte proceedings. Smith, 2017 IL App (3d) 150265,

¶ 24. 

The Appellate Court’s reasoning in Smith was flawed. As the Rucker Court

explained, the fact that the defendant in Smith was not given an opportunity to

respond to the State’s motion to dismiss deprived him of one of two responsive

options (the other being the motion to reconsider). Rucker, 2018 IL App (2d) 150855,

¶ 29. And, as the Rucker Court further explained, it is axiomatic that “‘parties
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are generally permitted to respond to motions filed by the opposing party.’” Id.

(quoting People v. Bailey, 2016 IL App (3d) 140207, ¶ 20). The Smith Court’s

declaration that the hearings without the defendant’s presence  were not improper

ex parte proceedings was also erroneous. Smith, 2017 IL App (3d) 150265, ¶ 24.

The State was the only party present at these hearings. Id. It is well established

that hearings where only the State is present, and the defendant thus has no

opportunity to contest the State’s representations, are ex parte hearings that violate

due process. People v. Sanchez, 363 Ill. App. 3d 470, 479 (2d Dist. 2006) (ex parte

hearing in which State argued against, and court denied, the defendant’s request

for post-conviction DNA testing violated due process); People v. Smith, 312 Ill.

App 3d 219, 225 (1st Dist. 2000) (post-conviction petitioner denied due process

when petition was dismissed at a status hearing without notice being given to

defense counsel and without counsel’s presence); People v. Alexander, 136 Ill. App.

3d 1047, 1051-52 (4th Dist. 1985) (ex parte hearings in post-conviction proceedings

improper, as “fundamental fairness and orderly procedure demand that both parties

be permitted to participate”). 

Here, Ronald was represented by counsel (C3760). However, neither counsel

nor Ronald were present at the hearing when the court dismissed Ronald’s petition

(R2441-43). While the record does show that counsel was served with the motion

to dismiss (C3764, 3767), there is no indication in the record that counsel was

given notice of the motion hearing. This was therefore a classic example of an

improper ex parte hearing. Sanchez, 363 Ill. App. 3d at 479; Smith, 312 Ill. App

3d at 225; Alexander, 136 Ill. App. 3d at 1051-52.
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Ronald’s due process rights were thus violated in two ways: he was not

given a meaningful opportunity to respond to the State’s motion to dismiss [Rucker,

2018 IL App (2d) 150855, ¶ 30; Bradley, 2017 IL App (4th) 150527, ¶ 16]; and

the court dismissed his petition during an improper ex parte hearing [Sanchez,

363 Ill. App. 3d at 479; Smith, 312 Ill. App 3d at 225; Alexander, 136 Ill. App.

3d at 1051-52]. This Court should not approve of such a blatant disregard for

Ronald’s right to due process.

It is true that the Appellate Court here did not decide this case on due process

grounds. The Court determined that any due process violation could be overlooked 

because Ronald’s petition was meritless and he already had “six bites at the apple.”

Stoecker, 2019 IL App (3d) 160781, ¶¶ 12-13. In other words, the Court decided

that harmless error applied to Ronald’s case. Id. This was an error. One of the

key elements of due process is “the integrity of the proceedings.” Bradley, 2017

IL App (4th) 150527, ¶ 21; see also People v. Stapinski, 2015 IL 118278, ¶ 51 (due

process requires fairness and integrity); United States ex rel. Weber v. Ragen, 176

F. 2d 579, 586-87 (7th Cir. 1949) (due process preserves the “essential integrity

of the proceedings”). Here, the proceedings in the trial court had no such “essential

integrity.” Ronald was represented by counsel in this matter. Despite this, the

court saw fit to grant the State’s motion to dismiss without giving counsel a

reasonable chance to respond to the motion, during an ex parte hearing in which

the court expressly stated that Ronald’s presence was not required and did not

even mention counsel (R2441-43). This was, frankly, procedural slop that this

Court should not condone, and this Court should not whitewash these due process

violations under the rubric of harmless error. If the principle of procedural due
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process is truly a bedrock principle of American jurisprudence, and it is, this Court

should determine that the lack of due process in this case was inherently prejudicial.

Bradley, 2017 IL App (4th) 150527, ¶¶ 20-21; Coleman, 358 Ill. App. 3d at 1071-72

(due process outweighs judicial economy). The merits of Ronald’s petition and

how many “bites at the apple” he has had are irrelevant. It is the “integrity of

the proceedings” that ought to be this Court’s primary concern. Bradley, 2017

IL App (4th) 150527, ¶ 21; Stapinski, 2015 IL 118278, ¶ 51; Weber, 176 F. 2d at

586-87.

It is also important to note that it would have been a very simple and easy

matter for the trial court to have allowed Ronald’s attorney a reasonable amount

of time to file a response to the State’s motion to dismiss, and it certainly would

not have been an inconvenience to have allowed counsel to attend any motion

hearing. If the court had security concerns regarding Ronald himself, as Justice

Lytton correctly observed, the motion hearing could have proceeded without Ronald’s

presence. Stoecker, 2019 IL App (3d) 160781, ¶ 26 (Lytton, J., dissenting). In short,

there was simply no good reason for the circuit court to deprive Ronald of due

process as it did here. 

Ronald’s due process rights were violated where he was not given a meaningful

opportunity to respond to the State’s motion to dismiss, and where the court

dismissed his petition during an improper ex parte hearing. These errors were

necessarily prejudicial. He therefore respectfully requests that this Court reverse

the decision of the Appellate Court and remand the case for further proceedings

on his section 2-1401 petition. 
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II. APPOINTED COUNSEL’S COMPLETE FAILURE TO ADVOCATE

FOR RONALD DURING PROCEEDINGS ON HIS PETITION FOR RELIEF

FROM JUDGMENT CONSTITUTED INADEQUATE REPRESENTATION. 

Standard of Review

Undersigned counsel has discovered no cases clearly defining the standard

of review regarding a section 2-1401 attorney’s performance. In Walker, the Appellate

Court would have ruled that a section 2-1401 petitioner was entitled to the same

level of assistance as a post-conviction petitioner (a reasonable level of assistance),

had the Court needed to reach that issue. People v. Walker, 2018 IL App (3d) 150527,

¶¶ 28-29. Whether post-conviction  counsel provided a reasonable level of assistance

is an issue that is reviewed de novo. People v. Russell, 2016 IL App (3d) 140386,

¶ 10. Also, the ultimate legal question of whether a trial attorney has provided

effective assistance is reviewed de novo. People v. Cunningham, 2012 IL App (3d)

100013, ¶ 31. Ronald therefore respectfully requests that this Honorable Court

review this issue de novo. 

ARGUMENT

The second issue this case presents is whether an appointed attorney’s

complete failure to represent a section 2-1401 petitioner constitutes adequate

representation. The answer to this question is no.

As dissenting Justice Lytton correctly observed, “the record does not show

that appointed counsel provided any actual representation to defendant.” People

v. Stoecker, 2019 IL App (3d) 160781, ¶ 25 (Lytton, J., dissenting). Ronald
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acknowledges the “lack of clarity regarding the level of assistance required by

appointed counsel in a section 2-1401 proceeding.” Id., ¶ 14. Regardless of the

specific level of assistance required, however, it cannot be acceptable for an appointed

attorney in section 2-1401 petitions to do nothing. See People v. Meeks, 2016 IL

App (2d) 140509, ¶ 8 (even if there is no arguably meritorious issue to present,

“counsel may not sit idly by” and allow an appeal to be dismissed for want of

prosecution); Ill. R. Prof. Conduct 1.3 (2010) (“A lawyer shall act with reasonable

diligence and promptness in representing a client”); Ill. R. Prof. Conduct 1.3,

comment 4 (2010) (“Unless the relationship is terminated as provided in Rule

1.16, a lawyer should carry through to conclusion all matters undertaken for a

client”). This Court could therefore grant Ronald relief without resolving the lack

of clarity regarding the level of assistance required of appointed section 2-1401

attorneys.

To the extent that this Court would find it necessary to resolve this lack

of clarity in order to adjudicate the issue presented here, Ronald respectfully submits

that the proper level would be reasonable assistance. See Walker, 2018 IL App

(3d) 150527, ¶ 29 (had the Court needed to make a determination regarding the

appropriate level of assistance for section 2-1401 attorneys, the level would have

been reasonable assistance). 

A criminal defendant has no constitutional or statutory right to the

appointment of counsel to represent him on a petition for relief from judgment

filed under section 2-1401. See, e.g., People v. Pearson, 345 Ill. App. 3d 191, 194

(2d Dist. 2003). Nevertheless, the circuit court may, in its discretion, appoint counsel

to represent an indigent defendant in a civil action. Tedder v. Fairman, 92 Ill.
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2d 216, 227 (1982); People v. Pinkonsly, 207 Ill. 2d 555, 559, 568 (2003). Here,

the court exercised its discretion and appointed counsel for Ronald (C3760).

Although, when counsel has been appointed, courts considering the matter

have assumed that section 2-1401 petitioners are entitled to the same level of

“reasonable assistance” that applies to a post-conviction petitioner [see, e.g.,

Pinkonsly, 207 Ill. 2d at 568; People v. Welch, 392 Ill. App. 3d 948, 952 (3d Dist.

2009)], no court of review has specifically promulgated the standard for determining

the adequacy of counsel’s assistance when appointed to represent an indigent

criminal defendant on a section 2-1401 petition. This Court should hold that the

level of assistance required is the same as that required under the Post-Conviction

Hearing Act: a reasonable level of assistance. 

The Post-Conviction Hearing Act (the Act) provides a three-stage procedure

for the adjudication of alleged violations of federal or state constitutional rights.

725 ILCS 5/122-1, et seq. (2016); People v. Domagala, 2013 IL 113688, ¶ 32. At

the second stage of the process, counsel may be appointed to represent the petitioner.

725 ILCS 5/122-4, 122-5 (2016); Domagala, 2013 IL 113688, ¶ 33. The appointment

of counsel was included in the Act because it was anticipated that most of the

petitions filed under it would be presented by pro se prisoners who had not had

the aid of counsel in their preparation. People v. Slaughter, 39 Ill. 2d 278, 285

(1968).

The Act does not provide the standard for determining the adequacy of

counsel’s representation when appointed to represent a post-conviction petitioner.

But, early on, this Court defined the role and established the duties required of

counsel appointed to represent a post-conviction petitioner. The role of an attorney
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in such proceedings is to ensure that, if the petitioner has any constitutional claims

of merit, they will be properly recognized, developed, and articulated in the

proceedings. People v. King, 39 Ill. 2d 295, 297 (1968). To fulfill this role, this Court

required “that the attorney appointed to represent an indigent petitioner would

consult with him either by mail or in person, ascertain his alleged grievances,

examine the record of the proceedings at the trial, and then amend the petition

that had been filed pro se, so that it would adequately present the prisoner’s

constitutional contentions.” Slaughter, 39 Ill. 2d at 285. 

Slaughter was codified in 1970, in Supreme Court Rule 651(c). People v.

Anguiano, 2013 IL App (1st) 113458, ¶ 21. Rule 651(c) requires post-conviction

counsel to certify that he or she “has consulted with petitioner either by mail or

in person to ascertain his contentions of deprivation of constitutional right, has

examined the record of the proceedings at the trial, and has made any amendments

to the petition filed pro se that are necessary for an adequate presentation of

petitioner’s contentions.” Ill. S. Ct. R. 651(c) (2016). Thus, this Court, through

case law and then by Rule, has defined the role and outlined the duties of an attorney

appointed to represent a pro se petitioner proceeding under the Act. 

In 1990, this Court determined that the standard for determining the

adequacy of counsel’s representation when appointed to represent a post-conviction

petitioner was a “reasonable” level of assistance. People v. Owens, 139 Ill. 2d 351

(1990). Specifically, this Court stated that the Act and Supreme Court Rule 651

“together ensure that post-conviction petitioners in this State receive a reasonable

level of assistance by counsel in post-conviction proceedings.” Owens, 139 Ill. 2d

at 359. Thus, the “reasonable level of assistance” standard derives from the
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appointment of counsel under the Act itself, coupled with the defined role and

articulated duties originally promulgated in Supreme Court precedent, and, later,

in Rule 651. See People v. Perkins, 229 Ill. 2d 34, 42 (2008) (stating that the Act

provides for a reasonable level of assistance, and Supreme Court Rule 651(c) imposes

specific duties to assure this level of assistance). The reasonable assistance standard

remains the current standard. 

Just like the Act, section 2-1401 does not outline the standard to be applied

for determining whether counsel provided adequate assistance. No precedent or

Rule defines the role or articulates the duties incumbent on appointed counsel.

But, the rationale underlying the appointment of counsel, counsel’s role, and

counsel’s duties are the same whether appointed under the Act or under section

2-1401. 

In criminal cases, pleadings under the Act and under section 2-1401 are

usually filed by pro se prisoners who did not have the assistance of counsel in

preparing their petitions. If counsel is appointed, counsel should assist the petitioner

so that the claims can be intelligibly and coherently presented to the court. Shaping

and presenting an indigent petitioner’s claims, often written by functionally

illiterate, intellectually challenged, or mentally impaired litigants, requires

communication with the petitioner to ascertain and understand his or her

complaints. 

Of course, counsel cannot simply take the pro se petitioner’s word as to the

factual basis underlying the complaints in the petition. It is therefore incumbent

on counsel to examine any documentation that would support or rebut a petitioner’s

claim, such as the pertinent portions of the record. See People v. Leuze, 282 Ill.
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App. 3d 126, 128 (2d Dist. 1996) (stating that an attorney should not seek to secure

from a court an order or judgment without a full and frank disclosure of all matters

and facts which the court ought to know). Finally, assisting a pro se petitioner

in shaping and presenting his claims of deprivation may require amending the

petition. 

Thus, the rationale for appointing counsel is the same under the Act and

under section 2-1401: to assist unskilled, indigent pro se petitioners in presenting

their claims to the circuit court. Therefore, it stands to reason that the role of counsel

appointed under the Act or under section 2-1401 should be the same: to properly

recognize, develop, and articulate any claims of merit. Likewise, in order to properly

fulfill this role, the duties of an attorney appointed under the Act or on a section

2-1401 petition should also be similar: to consult with the petitioner, ascertain

his complaints, examine the record, and, most importantly, amend the filing to

adequately present the pro se petitioner’s claims where this is ethically possible.

In short, because the underlying rationale for appointing counsel, counsel’s role,

and counsel’s duties are all the same whether counsel has been appointed under

the Act or on a section 2-1401 petition, the standard for determining the adequacy

of counsel’s representation should also be similar.

Case law supports Ronald’s position. In Tedder, 92 Ill. 2d at 219-21, the

indigent petitioners brought civil claims against officials and agents of the

Department of Corrections. The circuit court appointed counsel to represent them.

Id. at 219-21. The claims were dismissed and the petitioners appealed. Id. at 221.

On review, the Appellate Court held that the petitioners had no right to appointed

counsel, but it also reversed the circuit court’s dismissal of the petitions and
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remanded the matter to allow the complaints to be amended. Id. at 221. 

This Court initially held that the circuit court appropriately exercised its

discretion in appointing counsel to represent the indigent petitioners. Id. at 226.

This Court went on to state, “once a circuit court, in its discretion, has determined

that appointment of the public defender is appropriate to represent an indigent

prisoner, . . . then that assistant public defender is expected to exercise due diligence

in proceeding with the assigned case.” Id. at 227. This Court held that the complaints

should not have been dismissed where “appointed counsel failed to amend the

pleading in the face of the circuit court statements that both petitions were

inadequate,” and it remanded the matter for further proceedings. Id. at 227.

Under the reasoning in Tedder, this Court should find that counsel appointed

to represent an indigent petitioner on a civil filing must provide a reasonable level

of assistance. Initially, “due diligence” is synonymous with “reasonableness.” Due

diligence is defined as “the diligence reasonably expected from, and ordinarily

exercised by, a person who seeks to satisfy a legal requirement or to discharge

an obligation. - Also  termed reasonable diligence.” Black’s Law Dictionary, p.

468 (7th ed. 1999) (italics omitted). Thus, due diligence is defined by reasonableness,

and appointed counsel is required to provide the appropriate care and attention

to a petitioner’s claims that are reasonably expected from an attorney representing

an indigent defendant. Consequently, there is no meaningful difference between

a “due diligence” standard of representation and a “reasonable assistance” standard

of representation.  

That this Court opted to use the phrase “due diligence” rather than

“unreasonable assistance” in Tedder is not surprising. The likely reason the Tedder
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Court did not use the phrase “reasonable assistance” was because the phrase had

not yet come to define the standard for assessing the adequacy of appointed counsel’s

assistance when representing an indigent petitioner on a collateral filing. See

People v. Anguiano, 2013 IL App (1st) 113458, ¶ 22 (stating that the first time

the Supreme Court used the phrase “reasonable assistance” was in 1990, in Owens,

139 Ill. 2d 351). 

Additionally, even if the standards are not the same, Tedder required counsel

to amend the pleadings where the petition was inadequate. Tedder, 92 Ill.2d at

227. Thus, at the least, Tedder requires that appointed counsel amend civil pleadings

to adequately present the claims in a pro se collateral filing by an incarcerated

criminal defendant.

In Pinkonsly, 207 Ill. 2d at 557-58, the defendant was convicted of drug

offenses, and his convictions were affirmed on direct appeal. He filed a petition

for relief from judgment under section 2-1401 asserting both trial and appellate

counsel’s ineffectiveness. Id. at 558-59. Counsel was appointed to represent the

petitioner, and he filed a motion alleging that the petitioner’s sentence was excessive.

Id. at 559. 

The Appellate Court found that counsel appointed to represent the petitioner

on the 2-1401 petition rendered ineffective assistance under the test set forth in

Strickland v. Washington, 466 U.S. 668 (1984). Pinkonsly, 207 Ill. 2d at 559-61.

Before this Court, the State argued that the Appellate Court erroneously applied

the Strickland standard to a section 2-1401 proceeding. Id. at 567. 

This Court agreed. It said: “The right to assistance of counsel at trial is

derived from the sixth amendment, but the right to assistance of counsel in collateral

-25-

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807



post-conviction proceedings is a matter of legislative grace.” Pinkonsly, 207 Ill.

2d at 567. It further stated “Section 2-1401 does not specify any level of assistance,

and the appellate court erroneously applied the Strickland standard to the

[petitioner’s] claim that his section 2-1401 attorney was ineffective.” Id. at 568.

This Court then assumed that the petitioner was entitled to the same level of

assistance as if he had proceeded under the Act. Id. This Court held that counsel

was not unreasonable for failing to raise a legal issue in a section 2-1401 proceeding,

where only errors of fact are cognizable. Id. 

Thus, the Pinkonsly Court had the clear opportunity to unequivocally hold

that a defendant was not entitled to the same level of assistance as that afforded

to a post-conviction petitioner. Nonetheless, it did not provide for a lesser standard,

and instead “assumed” that the same standard applied.  

The Appellate Court in Walker was presented with the same opportunity

to hold that a section 2-1401 petitioner was not entitled to the same level of

assistance as a post-conviction petitioner, and declined to so hold. Walker, 2018

IL App (3d) 150527, ¶ 29. The Appellate Court in the instant case also had this

opportunity, and also declined to so hold. Stoecker, 2019 IL App (3d) 160781, ¶

15. The Walker Court observed that, had it needed to decide the issue, it would

have decided that a section 2-1401 petitioner is entitled to a reasonable level of

assistance. Walker, 2018 IL App (3d) 150527, ¶ 29. For the reasons expressed

above, this Court should hold, if it finds it necessary to do so, that section 2-1401

petitioners are entitled to a reasonable level of assistance.

Regardless of what standard applies, it cannot be acceptable for an appointed

section 2-1401 attorney to do nothing. Meeks, 2016 IL App (2d) 140509, ¶ 8; Ill.
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R. Prof. Conduct 1.3 (2010); Ill. R. Prof. Conduct 1.3, comment 4 (2010). In fairness

to counsel here, the fact that he was not present at the motion hearing may not

have been his fault. There is nothing in the record to indicate that counsel received

notice of this hearing, and the court never mentioned counsel during the hearing

(R2441-43). It seems possible that the court simply forgot that it had appointed

counsel for Ronald. However, the unfortunate fact remains that appointed counsel

here did not represent Ronald at all in this matter. 

Whether Ronald’s pro se petition had any merit is beside the point. In Walker,

the Appellate Court rejected the State’s arguments that the petition was meritless.

Id., ¶ 37. The Walker Court wrote, “[t]hese arguments ignore the fact that our

supreme court has consistently held that remand is required where appointed

counsel failed to fulfill the reasonable assistance requirements regardless of whether

the claims raised in the petition had merit.” Id. (citing People v. Suarez, 224 Ill.

2d 37, 47 (2007)). The Walker Court noted that if newly appointed counsel felt

that the claims raised in the pro se petition were meritless, counsel should file

a motion to withdraw. Id. (citing People v. Shortridge, 2012 IL App (4th) 100663,

¶ 14). On the other hand, if new counsel felt the petition had some merit, counsel

should amend the petition to adequately present the claims. Walker, 2018 IL App

(3d) 150527, ¶ 37. Another option would have been to stand on the petition. See

People v. Perry, 2017 IL App (1st) 150587, ¶ 39 (when post-conviction counsel cannot

ethically advocate for the petitioner, counsel may stand on the petition or move

to withdraw). Counsel in the instant matter did not choose either of these options.

He filed no amended petition, did not stand on Ronald’s pro se petition, and filed

no motion to withdraw. This was not acceptable.
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The Appellate Court majority incorrectly reasoned here that since counsel

could not cure the defects in Ronald’s petition, doing nothing constituted adequate

representation. Stoecker, 2019 IL App (3d) 160781, ¶ 15. The majority’s puzzling

reasoning reflects the lack of objective standards applicable to appointed counsels’

performance in section 2-1401 proceedings.  

To resolve the apparent confusion regarding the obligations of appointed

section 2-1401 attorneys, this Court should require that appointed section 2-1401

attorneys, in criminal cases, do one of three things: (1) file and proceed on an

amended petition; (2) stand on the petitioner’s pro se petition; or (3) file a motion

to withdraw. See Perry, 2017 IL App (1st) 150587, ¶ 39 (when post-conviction

counsel determines that he or she cannot ethically advocate for the petitioner,

counsel’s choices are to stand on the petition or to move to withdraw). Had this

proposed requirement been in force at the time the instant matter proceeded in

the circuit court, it is likely that the procedural mess that spawned this appeal

would not have occurred.3

3 This Court may consider promulgating a Rule requiring that appointed
attorneys representing criminal section 2-1401 petitioners file a certificate
analogous to Supreme Court Rule 651(c). That certificate would represent that
the attorney has: (1) consulted with the petitioner to determine his or her
contentions of error in the entry of the final judgment; (2) reviewed the circuit
court case record, including the transcripts of the trial, or the guilty plea
hearing, and sentencing; and (3) made any amendments to the petition
necessary to adequately present the petitioner’s claims. Illinois Supreme Court
Rule 651(c) requires that attorneys representing post-conviction petitioners file
a certificate stating that they have: (1) consulted with the petitioner “to
ascertain his or her contentions of deprivations of constitutional rights;” (2)
examined the trial transcripts; and (3) made any necessary amendments to the
petitioner’s pro se petition. Ill. S. Ct. R. 651(c) (2016). Given the similar  level of
assistance required of post-conviction attorneys and section 2-1401 attorneys,
as argued above, it would make sense for this Court to promulgate a Rule for
appointed criminal section 2-1401 attorneys similar to Rule 651(c). Such a Rule
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This Court need not determine that appointed section 2-1401 attorneys

are subject to a “reasonable assistance” standard, or adopt the above-proposed

rules, to grant Ronald relief here. It is clear that appointed counsel’s complete

abandonment of Ronald was inadequate under either the reasonable assistance

or the due diligence standards. See Walker, 2018 IL App (3d) 150527, ¶¶ 31-38

(outlining these standards); Meeks, 2016 IL App (2d) 140509, ¶ 8; Ill. R. Prof.

Conduct 1.3 (2010); Ill. R. Prof. Conduct 1.3, comment 4 (2010). Under both of

the standards articulated in Walker, counsel was obligated to do something, even

if that only meant standing on Ronald’s pro se petition or filing a motion to withdraw.

See Perry, 2017 IL App (1st) 150587, ¶ 39. This Court should thus find that

appointed counsel’s non-performance here was inadequate.

Ronald therefore respectfully requests that this Honorable Court reverse

the dismissal of his section 2-1401 petition and remand the case for further

proceedings with new counsel.    

would assure that appointed criminal section 2-1401 petition attorneys will
have, like post-conviction attorneys, taken the initial basic steps to represent
their clients.
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CONCLUSION

Ronald’s due process rights were violated in a prejudicial manner where

he was not given a meaningful opportunity to respond to the State’s motion to

dismiss, and where the court dismissed his petition during an improper ex parte

hearing. In addition, his appointed attorney’s complete failure to represent him

was inadequate. He therefore respectfully requests that this Court reverse the

decision of the Appellate Court and remand the case for further proceedings on

his section 2-1401 petition, to include the appointment of new counsel. 

 

Respectfully submitted,

PETER A. CARUSONA
Deputy Defender

ANDREW J. BOYD
Assistant Appellate Defender
Office of the State Appellate Defender
Third Judicial District
770 E. Etna Road
Ottawa, IL  61350
(815) 434-5531
3rddistrict.eserve@osad.state.il.us

COUNSEL FOR PETITIONER-APPELLANT
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PEOPLE V. RONALD LEE STOECKER
96-CF-14 3-16-0781

Volume 1 of 14

R1 Report of Proceedings of January 16, 1998
Arraignment

R10 Report of Proceedings of January 23, 1998
First Appearance

R30 Report of Proceedings of February 27, 1998
Motion Hearing/Motion for change of trial or change of place of
trial

R33 Defense Opening Argument on Motion

R34 State's Opening Argument on Motion

R35 Defense Rebuttal Argument on Motion

Witness DX
Donna Ratcliff R37
Marilyn K. Stoecker R48
Joseph M. Stoecker R63

R71 Defense Argument

R77 State's Argument

CX RDX
R45
R57
R69

R CX

R82 Defense Rebuttal Argument

R88 Motion for change of trial or change of place of trial is denied

R92 Report of Proceedings of March 6, 1998
Motion Hearing/Petition requesting appointment of an
investigator at county expense

R97 Report of Proceedings of March 13, 1998
Various matters

R98 State's Motion to continue jury trial
Petition for Rule to Show Cause
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R98 Defense Motion in Limine/Preservation of evidence/demand for
speedy trial

R100 Motion to continue jury trial granted

R111 Report of Proceedings of March 27, 1998
Motion to Compel /Motion to Preserve Evidence/Petition for Rule to
Show Cause

R115 Order for preservation of evidence is entered pursuant to the parties
agreement

Witness
Aaron T. Small
Patricia Marcouiller

DX CX
R121 R125
R130

RDX RCX
R127

R149 Report of Proceedings of June 5, 1998
Pre-Trial Motions

R150 Motion for interim attorney's fees
Motion in Limine
Motion to suppress wire tap evidence for lack of serving an
inventory
Motion for declaration or cutoff dates for discovery
Motion to allow supplemental jury voir dire
Motion to suppress DNA evidence due to an alleged violation of rule,
an alleged violation of Rule 415 (g)

R154 Motion for interim attorney's fees/Approved

R171 Oral Motion to exclude witnesses at trial is granted

R179 Report of Proceedings of June 19, 1998
Pre-Trial Motions

Volume 2 of 14

R231 Report of Proceedings of June 22, 1998
Jury Trial

R242 Motion in Limine involving the prior bad acts
Defense Argument on Motion in Limine

R247 State's Argument on Motion in Limine
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R261 Motion in Limine granted
Motion in Limine regarding hearsay identification
Defense Argument

R270 State's Argument on Motion Limine regarding hearsay indentification

R274 Defense Rebuttal Argument on Motion Limine

R286 Motion in Limine Denied

R289 Voir Dire

R405 Report of Proceedings of June 23, 1998
Voir Dire Continues

R407 Voir Dire Continues

Volume 3 of 14

R487 Voir Dire -continued

R631 Report of Proceedings of June 24, 1998
Jury Trial - Voir Dire continued

R632 Voir Dire continued

Volume 4 of 14

R737 Uoir Dire continued

R900 Report of Proceedings of June 25, 1998
Jury Trial

R901 Motion to amend Count 3 of the Bill of Indictment
Defense Argument

R902 State's Response

R906 Court address the jury

R913 Defense Motion in Limine regarding Shelby Eubanks is moot
Motion in Limine regarding letters to Illinois State Police
State's Argument
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R914 Defense Argument

R919 Motion in Limine denied

R930 Opening Statement by Mr. Owens

R935 Opening Statement by Mr. Borsberry

Witness DX CX RDX RCX
Tara Johnson-Sparks R948 R954
Mark Alcorn R958 R965
Sadie F. Streitmatter R967 R974
Susan Kitterman R977

Volume 5 of 14

Witness DX CX RDX RCX
Susan Kitterman Cont.R987 R987
Marcia O'Neill R994 R1024 R1029 R1032
Brenda Ann Martin R1037 R1041
Jerry James R1044 R1071
Fred Winterroth R1078 R1087
Alice Demetrion R1093
Jeffrey Lee Daniel R1096 R1104
Robert Winn R1106 R1120

R1128 Report of Proceedings of June 26, 1998
Jury Trial

Witness DX CX RDX RCX
Michael F. Ogryzek R1133 R1154 R1159
Donald Oltman R1161 R1164 R1167
Roberta Stoecker R1168 R1170 R1180
Ruth Ann Faught R1181 R1184
William Sims R1189 R1192 R1198
Brian Rewerts R1200 R1207
Jodie Frisby R1210 R1214 R1219
Todd Frisby R1220 R1223 R1225

Volume 6 of 14

R1233 Report of Proceedings of June 29, 1998
Jury Trial
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R1247 Motion to view premises denied

Witness DX CX RDX RCX
Jason Eastman R1252 R1258 R1261
Robert Yedinak R1262 R1273
Fred Winterroth R1276 R1280 R1283
Jerome Costilow R1285
Gary Cooper R1293 R1299
Ronnie Ales R1302 R1308
Steve Hucal R1310
John Marcouiller R1325 R1330 R1333
Patricia Marcouiller R1335 R1351 R1366 R1367

R1373 Report of Proceedings of June 30, 1998
Jury Trial

Witness DX CX RDX RCX
MichaelOgryzek R1377 R1379
Aaron Small R1382 R1407 R1418
Rhonda Carter R1421 R1433 R1436
Glenn Schubert R1443 R1448 R1449 R1450
David Rebmann R1452 R1461 R1465

R1469 Motion to view premises denied again

R1471 Report of Proceedings of July 1, 1998
Jury Trial

Witness DX CX RDX RCX
Phillip Immesoete R1474 R1486

Volume 7 of 14

Witness DX CX RDX RCX
Thomas Merchie R1491
Rodney Wamsley R1494
Linda Demay R1500
Michael Cernovich R1502 R1505 R1509
Michelle Hammond R1510 R1512

R1512 Exhibits entered

R1533 State Rests/Conclusion of State's Evidence
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Witness DX CX RDX
Fred Winterroth R1538 R1541 R1542
Marilyn Stoecker R1545 R1583 R1600
Tammy Stoecker R1609 R1636
Joanne Dickerson R1642
Helen Gualandi R1646
Martha Finnegan R1651
Gerald Oltman R1655 R1658
Rebecca Gosch R1659 R1671 R1672

R1676 Report of Proceedings of July 2, 1998
Jury Trial

Witness DX CX RDX
John Stoecker R1679

Volume 8 of 14

Witness DX CX
John Stoecker Con. R1744
Ryan Kitterman R1771 R1777
Carolyn Humble R1782
Linda Hinchee R1787 R1797
Clyde Hinchee R1799 R1808
Patricia Stoecker 81826 81837
M. James Kreiser 81846 81849
Joseph Stoecker 81852 81877
Franklin Stoecker, Jr. 81896
Franklin Stoecker, Sr. 81899 81902
Marcella Teplitz 81905 81919

81920 Defense Rests

81926 Report of Proceedings of July 3, 1998
Jury Trial

Witness DX CX
Steve De Cremer 81929 81931
Jodie Frisby 81940 81941
David Rebmann 81943 81945
Lonny Dennison 81947 81949

81951 State Rests on Rebuttal

RDX
R1762

CDX

R1606

R CX

81819/1825 81824
81841/1844 81841/1844

81903

RDX RCX
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Witness DX CX RDX CDX
Tammy Stoecker R1952 R1959 R1962

R1962 Defense Rests on Surrebuttal

R1963 Jury Instructions

R1971 State's Closing Argument by Mr. Owens

R1981 Defense Closing Argument by Mr. Borseberry

Volume 9 of 14

R1995 Continued Defense Closing Argument

R2014 Rebuttal Closing Argument by Mr. Owens

R2018 Court advises jury as to the law

R2029 Jury is sent to deliberation

R2037 Verdict

R2046 Report of Proceedings of August 14, 1998
Sentencing Hearing

R2049 Defense Motion for New Trial
Motion to quash subpoena duces tecum

R2050 Defense Argument on Motion to quash

R2053 State's Argument on Motion to quash

R2057 Defense Motion for New Trial Denied

R2058 Defense Motion for New Trial filed July 22, 1998is Denied

Witness DX CX RDX RCX
Michelle Hammond R2062
Mary Aikens R2065 R2071 R2075 R2075
Gloria Jean Stoecker R2076 R2082 R2085 R2086

Witness DX CX RDX CDX
Marilyn K. Stoecker R2089
Joseph M. Stoecker R2093
Thomas R. Stoecker R2098 R2100

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-7



Witness DX CX RDX
Tammy Hodges R2102 R2104

R2106 State's Argument on Sentencing

R2112 Defendant's statement

R2120 Sentence

R2124 Report of Proceedings of September 18, 1998
Motion to Reconsider

R2127 Ruling stands

Volume 10 of 14

R2130 Report of Proceedings of June 10, 2005
Defense Petition for Relief from Judgment

f! 1lX

R2139 Report of Proceedings of July 1, 2005
Pro Se Petition seeking relief under the Post Conviction Relief Act

R2145 Report of Proceedings of July 15, 2005
Pro Se Petition seeking relief under the Post Conviction Relief Act

R2152 Report of Proceedings of July 29, 2005
Petition seeking relief under the Post Conviction Relief Act

R2159 Report of Proceedings of August 12, 2005
Petition seeking relief under the Post Conviction Relief Act

R2176 Court denies relief

R2181 Report of Proceedings of August 12, 2005
Review of filing

R2203 Report of Proceedings of September 2, 2005
Motion Hearing- Motion for Reconsideration filed August 31, 2005

R2207 Court granted Motion for Reconsideration for the purpose of allowing subsequent
inquiry regarding the allegations of ineffective assistance of counsel.

R2218 Report of Proceedings of September 2, 2005
Motion Hearing/Pro Se Motion for Reconsideration filed
August 31, 2005
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R2222 Motion for Reconsideration granted for the purpose of allowing subsequent
inquiry regarding the allegations of ineffective assistance of counsel
(Duplicate)

R2233 Report of Proceedings of September 23, 2005
Status Hearing

R2241 Report of Proceedings of January 13, 2006
Review

R2255 Report of Proceedings of March 21, 2006
Hearing on pending motions

R2260 Report of Proceedings of July 7, 2006
Motion Hearing

R2261 Defense Motion for Substitution of Judge for cause

R2262 Defense Opening Argument on Motion

R2267 State's Opening Argument on Defense Motion

Witness DX CX RDX
Ronald L. Stoecker R2269

R2273 Defense Closing Argument on Motion

R2274 State's Closing Argument on Defense Motion

R2281 Motion for Substitution of Judge for cause denied

R2288 Report of Proceedings of October 27, 2006
Status Review

R2294 Report of Proceedings of December 15, 2006
Motion to Withdraw

RCX

R2295 Motion to withdraw by Mr. Woller
Motion to Dismiss the Fourth Supplemental Amended Post-Conviction
Petition

R2298 Motion to withdraw as counsel (Granted)
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Volume 11 of 14

R2138A Report of Proceedings of June 24, 2005
Status Hearing

R2138B Defense Petition for Relief from Judgment

Volume 12 of 14

R2302 Report of Proceedings of March 20, 2009
Attorney Appearance

R2303 Defendant has filed a Motion for Forensic DNA testing pursuant to 725
Illinois Compiled Statutes 5/116-3

R2304 Defendant filed a Motion for leave to proceed as a pauper

R2308 Report of Proceedings of March 27, 2009
Status on hearing/case continued

R2312 Report of Proceedings of April 17, 2009
Hearing on Motions/Case continued for status

R2318 Report of Proceedings of April 24, 2009
Status Hearing

R2324 Report of Proceedings of May 8, 2009
Status Hearing

R2329 Report of Proceedings of June 12, 2009
Status Review

R2333 Report of Proceedings of August 7, 2009
Status Hearing

R2340 Report of Proceedings of August 14, 2009
Status Hearing

R2355 Report of Proceedings of September 4, 2009
Status Hearing

R2366 Report of Proceedings of October 9, 2009
Continuance

R2372 Report of Proceedings of November 13, 2009
Status Hearing/Post-Conviction Motion
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R2377 Report of Proceedings of January 22, 2010
Status Hearing

R2382 Report of Proceedings of May 21, 2010
Defendant's Motion for Substitution of judge

R2388 Report of Proceedings of October 2, 2010
Motion to Substitute

R2390 Defense Argument on Motion to Substitute

R2391 State's Argument

R2397 Motion Denied

R2400 Report of Proceedings of February 18, 2011
Status Hearing

R2408 Report of Proceedings of April 8, 2011
Continuance

R2412 Report of Proceedings of April 15, 2011
Motion Hearing

R2422 Report of Proceedings of April 29, 2011
Review

R2427 Report of Proceedings of May 13, 2011
Review of Motions

Volume 13of 14

R2436 Report of Proceedings - December 2, 2011
Petition for Successive Post-Conviction Relief

Volume 14 of 14

R2441 Report of Proceedings of November 18, 2016
Ruling

R2442 Defendant's Petition for Relief for a judgment
Petition is dismissed

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-11



Case No.----/._~-~_~-~-_'~~--- G'~r~ /~

/~~ i~~~~t:~

~/J

RECORD SHEET
Nature of Case ................'..........~~~,/~~ ~~ ------U ----

~s-~s
Attorneys: ~}

/~ ~_.e~- ~~~8"3 G a dayc-~t9yt~ ~v71 ~ '7~•~ /G 2 P'
~~ ~ ~8~ -3 a~ ~

~ g, ~ • ~.Kk airy .
~~ ?Z G/Goy -~i9c
~3~.yS~ 7y_s ss/

Form Al'~ 69-32 Byers Printing Company. 3DringBeld, Illinois.

JUDGE AND ~ ~~~~~ _. ~.~ ~~~DATE REPORTER COSTS

._—_ --

a 9~ ~-erg ~~ ~.~~.~ ~.~~. ~~° 
__ -~~ ---- - _-~-

~~. ~ ~~
G~ ~'~~ `

~~
1j p ~. / L_7 // ~ f CCt'r 

X72 p~.~~d" ~.sr.GC~Gr~/yzcr~~'t' ,~~~~~~ 
/

/~/ ~- ,~/ ~! A
7" I ~ I ~~ ~L G ~vLZl.~w7 ~~~i2~.a,~~~'-~: ~=G~~"' ~ ~' ~' S~ ~-1 ~,,a'~L~~C

L~ ~~ n ^ ~ ,~~~1 ., Gy✓~_ /J ;.r/~
c l ~ C -~$1 %:~ 

v --- ;,
.,Pl~'.a~ 8- ~ mil" _ '' ~rtC~~ ~~cc~~}~

C ~/;
r 7 ~ ~ ~ s'3 ~~~-~~r ~ C~~i1~1 ~b ,,~z~cc. ~3 ~~ 511~~.1~~ -~ ~L~ '"` 'r

~/'~ 
-.

~ ~/~ -~ ~

/ ~~ Gl~~,~a~~-e-28'7' ~'lr~'~ /~/[~G~ ~~,G~cCur~ G',~c-~E.~~-,~~c~ .Gx~~.~a~~' ,~ ~~

/~~ .,

~o?';' ~ C :290 ~76~2 '~ r' ~.G~ ~/ 9̀  ~~1
l

1 ~a~~ c a93 ~~G~~' ~~C,?i„z~q ~i-~:3-/mod' Q~"Q L~~
~3d ~~

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-12



ADDtTiONAL RECORD SHEET
~- ~.

Case No.----- r ~--- ~~--- f ----..._~~ No........ ~ :.........................

Nature of Case-------------~--------..._-----•---•----------•------•--------•----------------------------------------------------------------------•---•----------------

Form AO 69-32A 13yera Printing Company, Springfield, Illinois.

DATE ~ JUDGE AND
REPORTER

! ~~

~~ ~~~ ~ 1 ~ c-~~ -gym, Ort~~ ~ ~-~s~

~~ ~~ C'3o3 ~D ~ T~Qc~ ~' ~ 'Lr~~

~ G~ ~~~
~` ~~ ~f ~~33G ~,~~

1

,~~~.. ~~~ ~~=~~
c- y~ ~G

:~ ~ ~'~' 3

.~%~

A '~

~~`~'~~ p C-389 ~~ ' ,,/ /~/~ ~i~ L,~
A 

L.~y L• Lip g~.~l-G!i'1'I (~ fY

v~~ ~%

~ r ~~ ^

~~ ~ ~~~~~~n

COSTS

l

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text

EMartinez
Typewritten Text
A-13



ADDfTIONAL RECORD SHEET
Case No.....-(.-~__~ f No .............. v.

~f ~~ 
-------------~--`--t

Nature of Case-----------------------------------------------•---------------------•-----------••------•----._...----------------------------------------•---------•----
Form AO 69-32A Byers Printing Company, Springfield, Illinois.

DATE JUDGE AND 
COSTSREPORTER

~ ~ 39a o, ~ ~,~t~il

C-39~ ~'1~~~~ z L~~~~~~ ~-~ ~~ ~~'"~ ~..
_ G~~~~

~~,r~

G;

~ ~

~~

~

C-3yG ,~,1.~~-u.DLci ~ ,

~ - 399 ~ l~~c~ o~

..~,/,~ e~~c-Yo ~/lG~ ~Gu~~ ~i~cze~~<< ~ ~7

3
.~

~

i~
~ ol

~~

~8~
~~~l~
j
t

~-yon ~.~~~~ ,-
_ ~C y~3 ,~ ~/

G~
6~~ ~ ~~~-~ ~ ~~ ~~r~-goy

3ll ~ ~ ~~ ~~ ~~ ~~ (3-~3 -~~-~~.'~~
~~

3 fj~~ ~
~~ .. ff

-yo g 6fC ~ L~~ ~

~~~~~ C-Y// %~~~'t .mac G~~u~P

~~~

.3 '~i3
~

~~3 ,~

~~
--

c-yip i~~~ ~ f~ec~-► -~~
c—y~ ~ ~,P~r,~~~c~ ~ o~~ ~~
~ G~~

~ ~~~~z

' ̀ ~ ~ w ̂̂ ' ~ "~D ~,.liK.? o~2. ~ l ~'2N~i xLLc'~PL ~~:t~~j ~ SLR-'~C/

~ ~ ~,SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-14



ADDITIONAL RECORD SHEET
!/ w

Case No..-~~.- --~-~T---~'L~` No .................`.~f.̀ .

Nature of Case-------
------------------------------------------------~------------------~------------------------------------------------------------~-~-- -------------

Form AO 69-32A Hyers Printing Cumpxny, Sn~'inRfield, Illinois.

DATE ~ JUDGE AND
REPORTER

L~`~

~~~ n,~,~!~ 
~'~

G yl9' 0~~ ~/1 ~C~~- ~ ~~J_ _~ ~~
.~ ~ ,

e- yz~ ~~~r~ ~ C=am ~c~~~~~'-
4u~ .

~-yap- ~"
c. ' ~ 7

~GP ~,~ ~ ~Gd2G~-
~~ G~'~~

C-y~3

C-yz

c -y.~~

C- yz ~'

C-Yz9

c- y3~

e-3~

COSTS

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-15



ADDITIONAL RECORD SHEET
Case No...---~~__'_/ 7 _ ~1,0-~ ~ No...........

Nature of Case------------ ----------------------------------------------------------------------------------------------------------------------------~----------------
Form AO 69-32A Byers Printing CumPAny, Springfield, Illinois.

DATE JUDGE AND
REPORTER COSTS

3a7 f8 ~ ~ c-y39
/~,^

~

~i~ ,,/~,iz~;~,~f~ ~.~~~~ ~~
/~~~/% ~ i7

~ / ~ L~ — I~'~D
/~

~h G~~ ~ ~r i" ~ ~~ —~~

~7 ~_.~ ~>
G~~~.~ ~ of

~-

r~`~~ C-3'Soy ~ ~~r~~ ~Y--

~~~

i

~~

1

i

a

~ ~~~

i

/~'7~~~,:

1

1 l

~.

`.

1 A .~SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-16



Case No.-•--- ~~O- - ~~-~~ ~`O't- 
.

~~ ~

~~~ ~ ~~

RECORD SHEET ~ ~~
Nature of Case.__...:._____________ Q -per ~~~-

Byers

DATE '~ .1UDGE AND
REPORTER ~_a3S~~ f ~~~ ~

f

~ ~~ ~ ~
G ~ ; C-yYs ~~o'l7d~n fb ~~ ~~ ~it~ o~ C,~~~~,~uiai`i~us-

~} ~ ~? ` -~

f ~ ~ - /~'

~` .~f ~ g c_ ~s3 ,,.~
~~

~ -~ ~ ~ ~~~
/~ ~~~

~ 9 C-vs ~ `~~ ~

u:~~,y ~

~~ ~

~; ~l~3 9~1 c-y~,s ~~ ~

fi~s~ .~~
~~~~G~~~~'~ 7J Fla -/G.1P

Attorneys:

~ ~.~~.

a ,~~ G~~~a -~r~~
~ ~y sss,~

Form AO 69-32 Illlnots.

COSTS

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-17



ADDITIONAL RECORD SHEET
case No..9~e--c'~_~~._ ~!~

Nature of Case____________________________

JUDGE AND
REPORTER

Nn...............

Form AO 69-32A Byers Printing CumPAny. SprinKfield, Illinois.

COSTS

=~.~

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-18



J~~

ADDITIONAL RECORD SHEET
~,/ /___-

Nature of Case--------------------------------------------------------------------------~~-------~---------------------------------------------------~-------~----------

JUDGE AND
REPORTER

C-U~

C-GG

c. -~ 7

C`G~

c-~~

C-7~

C - 7s'

Form AO 69-32A Byers Printing Q~mpany, Springfield, Illinois.

\ (~ °~' ,~
1 ~

L' ~ ~i ~fs~ir-v%Q-' l .~ ~iG%!'1L - ~,~ ,,~~Pi~C.~ c. G
,~J .- 

~

,~ '.nom' ~~°~ ~=~~~ ~f ,~ ~a"
~~'~~ ~ r~

~~
., 

~; /e -~ _/ ~/
r~y

~ A~ //~ ~U/// -4" 1) ~ IJJ s~

2~ -n.G~ G /a-' CL(GC :!_-,1~ 
/ J✓~L~ Gc/ / .~'2h--~-rte'.- ~~.~0-r l

~ 0 ~ _.

1~

21

l~ / ' -x t ~ ,pc 1~'C2 ~!'~--u. f , ~/ .~l~-c/ ~,~2J~.v-c-.~ G t t~

~-- l~~

Q/ ., ~~ ~-~o ~// j~~J~J~c ~OV ?1 ~i~S C~~^~iG~~l~.. ~ ~L-t~-c~c.-:?- ̀ ~~;~"~c~=~ ~~~~
A /ri

C-7G

c-~7

e - ~t

C -~'/

e-g3

c -~y

COSTS

8' ~d

~~
SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-19



ADDITIONAL RECORD SHEET
a~' - .- ~f~

Nature of Case------------------------------------------------------------------------~---------------~----------------------------------------~------------------------
Form AO 69-32A Byes Printing Cw>mnxny, Springfield, Illinois.

DATE I JUDGE AND
REPORTER

r-~ ,~ ~.~ ~, ~~~ ., . ~~
~~~~ c-~7~ ~~. ~,~ ~~

J
~,~,1 ~ ~' ~''Y8'G ~~.-rte ~r,.t~1.~ `~ . 5/

1 '~

+~ 1

~' ~ ~-<... ~ ~ C ~ ~./~ ~~,~~ Nom- ~L!-~~~~~~<v~~tiL~-~-v-~-
~-c~`~'

J
`-r~~/ Y~ ~i~~ ~ ~n~'C. !' ~..(/Z ti--~tt.'~/L-C L/ j~'.~C-Lcr~~c~~-C~f'✓y

F # ~ 
~ ~ `

~^
~_~' ~'~ C—~0.~ ~,~ r~>ra_C. ~...G-r'zzyc.~/~~~i~ "/.~'G2~~-.~ .cam?s~~

~ / ~ /
~ ~ `!~ ~

-n! ~ c~~.G-rte lC.~ ;~.L-ct~_i. ~~~r-'~ ; C ~j'' ~' /r,

`J 'T - ~/ li ~09 tG~.c`'C»4.- C. ly ~ C=a~=Z2rICa-si/j1~~ ~/~C~~:n'-G.$-~ 
~~'`~

J a~ C-ll( 
p ~` "~ /~ ~ _ i

2''$ ~ ~ _ ~%j~~

~~ 1 i ~--~/

9

COSTS

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Inserted Text

EMartinez
Typewritten Text
A-20



DATE

Q

ADDITIONAL RECORD SHEET
-,

Case No.~~_~~:=--y~-----~'~~.~-

Nature of Case-----------------------------------

JUDGE AND
REPORTER

No........:~..

Form AO 69-32A Bye~~a Printing Company, Springfield. Illinois.

C //(o .cc-l~-~t',rai l ~ 4~~~~~./~~G~/-C✓`~e'-Z~,z~~ ̀ ~-~-r-ci ~,
~-ors' -~ ~~-~:~.~ ~ r ̀~ ~~~ ~,,~~~~ ~/~~ i zK~~ ~ _~~ y.~

f /~1
~-~

C-r ~ ~, ~;~.~~~r ~~_ ~~~o~ i ~~,~2L~~ e~ mss✓ ~~~',

c- ~ ... -

J
~..

~. ~ ;~

~3 ~9 c- ~3z ~ ~Itit- ~%~~ ~' ice° -2.~,~ ~ ~~'7
3 ~~' _ /' C~~/ G~~~

a ~ `~

q

1 ~ - `~

~~~~ e-YgG ~~~ ~d ~~~
j ~ ~ 

.~ ~ ~ e-~~z ~~ ~ ~~°~ ,~~ ~
~~

JD ~~~%~

.~~

~~i► ,~ r .

COSTS

~~ ~ cJ"7~

~S~z~
~~s~

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-21



ADDITIONAL RECORD SHEET
Case No------------------------------------- No.............~f

Nature of Case------------------------------~-------------------------------------------------------------~------------------------------------------~------------------
Form AO 69-32A 13yera Printing ComnRny. Sn~'inRfield, Illinois.

DATE JUDGE AND
REPORTER COSTS

,-- ~ . ~ /~
a ~~~~~~ ~ ~%~`~

/~~r.~ d1 ~ /
~'~

,
~~~ C /vr9 ~ ll~ ..~~~~~~uu~~~C~l~~ ~~.a~uc~~ -~~

~ ~~~'
~

e /~o `nom ~.~- ~~ J ~~'~ z~~~~ ~ ~-~~ ~`~ ̀ ~~
o~ o~ , 

~~-~~
f~~X

.-~C
/ 

~ Gam`

~'~ ~~ ,~a, ~ `D ~

~✓~~

Gl /

Gam- ~ ~f.~~~~1.~~~1~~-t.er~
,.SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-22



~~. ~~~~ ~~~~ RECORD
Case No...... _.

~' ~~~~ty

SHEET ~~
Nature of Case.._.~~~~~~,! i~~~~

/~~'~ • ~ Attorneys

,_ ~j. take ,~~~ ~ . >~+ ~/r~

v~ /~'~~~wm~r,~~~~~ may-, 1 a,_TLGi~

Form AO 89-32 Bgere Printing Company, 3pringfleld, IIIInoL.

DATE 7UDGE AND
REPORTER C~~

It ~ C—~'g3 ~~c ,~~c.. ~ ~~~Q, t~ ~`'~.~/~~~~~~~~r-ri7'A

/ ~~
~~~

~~
~/ ~ ~ C-.moo ~ ~Q~th ~ ~G%iUt~~ ~~

.._ f

~ ~ - ~ ~~~
~J ~p~ /~

c~ C-.5`x.3 G~%G''G~G~ ~~i~~ ~ L.C%~
~'lP ~ ~

i%~' ,rd

f'°~ ~7 ~ /~/ ~~

~~

~ ~~~
~~~~ ~~.~

~ ~ -~~y ~~ ~~~~~~/~~ ~~~
SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-23



AD ZONAL RECORD SHEET

Case No------------------------------------ Nn..................

Nature of Case------------------------------------------------------------------------ ---------------------------------------------------~-----------------------------
Form AO fig-R2A Rvera Printino (w~mnanv Sm•inofiwld Tllinniw.

DATE JUDGE AND
REPORTER COSTS

~~ "~

~~,,~ ~ ,/~

~ ~~~ ~,,~q .~~- ~ ~~,~~~~~~ ~~.~ ~ ,~~ ~~~~ ~ s~ ,~~
~1~ ~s,~

~~ ~{ Ac1 ,.///. ~/"~_~~`) .~j~ ~~

~

q_J Q/ //~7/p1 c

~ 1

~ iii ~,e -~~g .~ ~. C ~ ~~,~~~~~~° ~,~ Lu~-~ ~- ~,`

~ It
~ ~ ec Boa ~ .~ ~ C,~ . 1~. .~~,,~~' ~.,~.-~-~ ~~~.~,~

G~

~.8, _ i

~~ / ~~
'!~/ ~';y~ ,,T

G oV 7 ~G ¢-~y1 ~ ~ G-L "y~~'C ~C L'~~! ~ ~~ ̀v ~L 2~~ ~- -~ ~~

,o~5 g~-~no
f

~-

~- ~ ,',/ G~~9~g/
Lam! ~D UQ ,~.,

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-24



ADDITIONAL RECORD SHEET
Case No. ~~? ~-`f ̀~` v~L~ -------------- - No.........

Nature of Case-------------------------------------------------------------------

Form AO 69-32A Byers Printing Comnxny. Sn~'inQfield, Illinois.

DATE ~ JUDGE AND
REPORTER

~ ~~ ~ ~ ~i l~ ~~

/fie-~z~-~- G~~ Z/~

~~ ~ Z ~ C ,moo' ~ 2 ~ ~'. ,~~-n-~.-~~ ~ ~' ~~~-~:~z~~ ~ ~~.--

` " C',~y2,~ ~~-C~,'G~' sZB{~ ~~C ,:~'~L~L`t~e%~~r ~,~`~C, ~ ~~O/~Y~ yL'f? 
lc:r

,ll~w~ .~ ~Q.~c.?'vtJ:,s.~-~l.~-~ ~~A,t/l.i. ~'~~r''L~1J M ,f..~lt. ~ /

1. P ~ ~ ~'' ~- t ~~
s~ ~ ~ ~-~fi~ ~~. -~,.u__. ; ~.~ ~Q Q,,~'-r``..~~- ~ ~ i.,~" ~- .lam=v~ ~ 7

~y.- ~ ~
~ ~ ~ ; ~~ C' -.S 3z e c.-t.-~~ ~ ~ ~r~.. ,r te-s~.~' Ga /~ ~~~n-~--~` Lc~cw-

~J ỳ ` ~
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n

fG' ~

~~~

.,
~~ ~~`~ ~~

~I a3 t c ,._ `"~-
✓- ,--

~~t~,.-:
u 1 ~1

I
I ~G ~c coq ~~ ,~. c~'~~~, ~?°ter ~

~~ , , ~

c

n ~ -~

'~``~f~ 3$
fU C ~!3 ? C~ ~~

. '~~(C ~ 1~ s~. ~~,~ ' C.k~,. ~
`~)~ l~ C'.~3~cs"

,
~~~:.~~C.~ C' ~' ~-~.Q.~..k ~~G~

I
I

j/~{Zt{~ /~ . ~~ Q '/~ F ~"~

V ~ ~~ ~~

~
(w y

~~~ ~W ~

V e

/ ~ \ ~~f 

~~~~

/lJ~~(~ f~

l ~'

~AI ~'y~j

`V t ~~~~

f1

~~V~ ~ 
~l.i'~,~'~

Q ~J- lCS G.?,dt~ C~~-. ~ J ~~~.~~~ ~ ~~Z
SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-76



Case No~_ ~~ ̀'y—! ~~

Nature of Case

ADDITIONAL RECORD SHEET
~~ ~3

No.

DATE 1UDGE AND
REPORTER

1111 alClU 1L

COSTS

f

l~ ~" C i~~ ~YL ~~.G~X/,i
~. ,J

~~
y~~~ // 7 ~~1

l y

C1 C~ ~ L~ ~ ~i~ 
-~~~l~U.•~ ~~.~

1 ) ~ > J

l~ C a~ ~~~~ ,~ a ~~'~~~

_~
~~ ~ _ - ~

I .~~ __

'' ~f f/

~~

c G~~ ~, ~
~

y

j

~~ ~ ~- ~
;~ ~ /

~,~~~~
C,
/ /

~f2~~~~ ~l
"~ '~ ", ~j /n

1 1~ / ~.

-t ~,

/'
. f~

~~

c .a ~ ~,
SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-77



~,~ ~~~1~ LAP= RECD RD S H E ET
Case No. Nature of Case ~~`G~~~~~-

Attorneys:
STS ATTY JAMES D. owes

R 0. Box 476
Touton, tL 61483
~L19-Z86-3221

PD RQBERT Mc~RIDE
P.O. Box 269

~ry3641423~
Form AO 69-32 Byers Printin¢ Company, Sprinefield. IL

DATE JUDGE AND
REPORTER COSTS

~`~ ~ l ~ ~ ~~ ~
v~ ~' ~

~ ~j'~~Z~ ~~~G~

~~ C-.2373 ~~,3~̀  ~~ ~ ~ ~~j~ ~~~ ~ 
`

v~ ~ ~/ C ~a73'

~~~ G

!~~n~,~`~ ~~~~~~ ~-ice ~r`~

`l)

e~ ~ ~ 
~.3 7 ~~ ~ ~2~93

--- .~ ~'
~,~/~9- ~i~~~~

~ ~~~

.

~3 1 ~ 1 L
`~L~-c-~-~~ _

~~ ~`
3~~~ c ~,g ~v~ r~ti~~ ̀. ~~ ~ _

l ~ " ~2 n ~~~~~~~ ~ '\..

~ l r ~~ '~
-_

~ ~ _., ~
~/ ll ~ zyi ~~~ ~~ ~ ~l~~ ~ ~~ C 33abSUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-78



ADDITIONAL RECORD SHEET

Case No. /ls ~.-~~ ~ ~ ̀ ~ .~`X I li

Nature of Case

No.

Form AO 69-32A Byers Printing Company, Sprin~6eld, IL

DATE 1UDGE AIVD
REPORTER COSTS

l

F ~C~~~~~ ~!/ l( C 2yz7 LL K LL ~~/ ~ Cl~~

Gam( GZ ~f'l'~
,~~'/~ i -

.-
~~ C :Z`~30 ~~c~~ ~G~t J . ..r

~ ~ C -~`/~~~ti~~c ~ ~ "~Gc~~7 G r~

R mss'

n

~Q /

'~~ l~ t t ~~~~~L,; C
'>

~~'' %l C ~~ G~.Q?~r.~ .~

l ~ l l

c zyy~

~ —~

~ ~U~~~y `

~~ ~p~a.~ ~D ~~..Gu ~ ~~~~0~ " Z

~~~~

/1 ~rre~13

~~
~3

~l
l 1

~-a~s~

~ c ~3
~,a~'~

~.~ ,~ ~ ~~

~~~~ ~~~}~ ..~~'
~,~" 

``~~
✓~ r~3 t C ~-~2y~ ~~~`~ ' ~ ~~~ C ~~3 3a.c

SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-79



ADDITIONAL RECORD SHEET

Case No. ~l✓ ~ l~ ~~~x ~~

Nature of Case

I~

Form AO 69-32A Byers Printing Company, Springfield, IL

DATE .1UDGE AND
REPORTER COSTS

~.'
~~~ ~~

l
~~L~'~~4L..'~-~- C..~., ~ ~ ~'~~-cal~`~

-~ ,~ ~
~ ~f

/~11 C- zy8'1 CdG~I ~'~~~c' ~~ :~~~

l/ 't _

r`~ 11 ~—zY~y Cy G-~'~~~~ ~ ~~~cl~

3~311~~--~~ti~i~~~.~L
r

'~Q.
~~

~ ay l~ ~ X388~,,~ ~i~~ - ~~-~ ~o ~~iv ~ ~~~
~ s,r,

%~ ̀ 7~/
/ /,,

I Vic;' ~ ~'a-~- _ ~3 ~ J ~.R ~3os }~- ~ f~ ;"

~ ~~r~~ I

`~ r~~r ~

~,,'`r~̀,~
~ ~~ ~ ~3Ya /~~- ~a~ ~~ ~~~~~ - ~ /Y~`j . ~~`~ ̀

C, ~ ,
G~~

.~ t K EGG '~ ~~ ~,,%7~-~r-~'`'~' ~ /~ ̀l O7 ,
l'

T-

~~

~G v .~~G~%~ `~~~~
33

~ (~-" C~
SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-80



ADDITIONAL RECORD SHEET
Case No ~~i ~~~~ ~"~~~~~

Nature of Case

No.

Form AO 69-32A Byers Printing Company, Springfield, IL

DATE 1UDGE AND 
COSTSREPORTER

~ ~ ̀~`~ ~'

C-3~~~
SUBMITTED - 6993492 - Esmeralda Martinez - 10/17/2019 9:53 AM

124807

EMartinez
Typewritten Text
A-81



y ., RECORD SHEET
Case No ................ ....../._----~---- /~/Y~G' Nature of Case..__ ~~.~G _-~---------------

~~ s

DATE ~ JUDGE AND
REPORTER

F:

'~

c-ays~

C ;~g~

c ~G

R~

c ~ 70~

Attorneys:

STS ATTY JAkAES D. OWENS
P.~. Bax 476

Toulon, iL 61483
~A~1~~~~i-~~~1

Form AO 69-32

COSTS

~~ ~,( "~,,~

'~~ ~ ~~~
G~

. fit ~~ ̂ _ -.roc ~' ~`~ ~t-G~,~ f ,c man 4,~~-- .
_~

'f~~ /- q ,~C //fr~i-~,y ,,~
i~ ~ LAX. f/ [ G`✓'+"'VGr ~(/YLfG</,

~/ ~ ' / q ..

~~i~,s

~~

- /f~ ~~~'
~~~ ~ ~ ~.~c~e.~L~ ~~-rte- ~ ~`G~~ ~~ ~ ; ~d~~y

'9 ~ L~

i / -~-" ~è ~~
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2019 IL App (3d) 160781

Opinion filed April 26, 2019 
_____________________________________________________________________________

IN THE

APPELLATE COURT OF ILLINOIS

THIRD DISTRICT

2019

THE PEOPLE OF THE STATE OF )
ILLINOIS, )

)
Plaintiff-Appellee, )

)
v. )

)
RONALD LEE STOECKER, )

)
Defendant-Appellant. )

Appeal from the Circuit Court
of the 10th Judicial Circuit, 
Stark County, Illinois.

Appeal No. 3-16-0781
Circuit No. 96-CF-14

Honorable Michael P. McCuskey,
Judge, Presiding.

_____________________________________________________________________________

PRESIDING JUSTICE SCHMIDT delivered the judgment of the court, with opinion.
Justice Carter concurred in the judgment and opinion.
Justice Lytton dissented, with opinion.

OPINION

¶ 1 Defendant, Ronald Lee Stoecker, appeals the dismissal of his petition for relief from 

judgment, arguing that (1) his due process rights were violated where the court did not give him 

a meaningful opportunity to respond to the motion to dismiss and the court held an ex parte  

hearing on the motion and (2) his counsel did not adequately represent him. We affirm.

¶ 2 I. BACKGROUND

¶ 3 In 1998, a jury convicted defendant of first degree murder (720 ILCS 5/9-1(a)(2) (West 

1996)) and aggravated criminal sexual assault (id.  § 12-14(a)(2)). The evidence at trial 

established that 15-year-old Jean Humble left the Children’s Home in Peoria, Illinois, at 
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approximately 8:45 p.m. on May 29, 1996. Humble accepted a ride from defendant, who drove 

her to a remote area, sexually assaulted her, cut her throat, and left her. Humble walked to get 

help. The attack occurred within a mile of defendant’s previous residence, which was vacant at 

the time. Humble arrived at the home of Sadie Streitmatter at 10:45 p.m. and told Streitmatter 

that she had been raped. Streitmatter called 911, and an ambulance transported Humble to a 

hospital in Peoria around 12 a.m. At the hospital, Humble was unable to speak but responded to 

questions by writing her responses. She indicated that her assailant was driving a red, four-door 

car. Humble died in the hospital 30 days later.

¶ 4 On the day of the attack, defendant had attended a class in Peoria at the Center for 

Prevention of Abuse from 6 to 8 p.m. A member of the class testified that he saw defendant leave 

in a red car. At 4:30 a.m. the morning after the attack, defendant purchased a plane ticket to 

Costa Rica in cash and left the country. He had told his boss earlier that month that if he got into 

any legal trouble he would flee to Costa Rica due to their lenient extradition rules. Eighteen 

months after the attack, defendant was apprehended in Costa Rica and extradited to Illinois.

¶ 5 Defendant’s family helped him cover up the crime. The morning after the attack, an off-

duty police officer saw defendant’s brother removing and burning the interior of the red car. 

Defendant’s family testified that the car was inoperable that day due to a blown engine, his 

brother was disassembling the car to sell it as scrap metal, and it was common for them to burn 

things on their property. Defendant’s mother testified that the whole Stoecker family had planned 

to move to Costa Rica in January 1996. They knew that moving to Costa Rica would be a 

violation of defendant’s parole, so he planned to leave after his weekly class so he had a week 

before the violation would be noticed. His family also testified that, on the day of the attack, 
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defendant arrived home around 9 p.m. He was clean, and his demeanor was normal. His mother 

took him to the airport just after midnight.

¶ 6 The court sentenced defendant to concurrent terms of life and 30 years’ imprisonment. 

We affirmed his convictions and sentences on direct appeal. People v. Stoecker , No. 3-98-0750 

(1999) (unpublished order under Illinois Supreme Court Rule 23). Defendant then filed 

numerous unsuccessful postconviction petitions and petitions for relief from judgment. People v. 

Stoecker , 2015 IL App (3d) 140128-U; People v. Stoecker , 2014 IL 115756; People v. Stoecker , 

2014 IL App (3d) 130389-U; People v. Stoecker , 2012 IL App (3d) 120183-U; People v. 

Stoecker , 384 Ill. App. 3d 289 (2008).

¶ 7 In 2016, defendant filed another pro se  petition for relief from judgment, which is the 

subject of this appeal. See 735 ILCS 5/2-1401 (West 2016). In the pro se  petition, defendant 

contended that his sentence to life imprisonment was void under Apprendi v. New Jersey, 530 

U.S. 466 (2000), and because the circuit court did not explicitly state on the record the 

aggravating circumstances necessitating natural life imprisonment. He argued that Apprendi  now 

applied retroactively to his case based on the United States Supreme Court cases of Johnson v. 

United States , 576 U.S. ___, 135 S. Ct. 2551 (2015), and Welch v. United States, 578 U.S. ___, 

136 S. Ct. 1257 (2016). He further contended that he acted diligently in bringing his petition 

because he did “did not learn of the retroactivity of Johnson  and Welch  until June 2016, from a 

Jailhouse Lawyer.”

¶ 8 On November 14, 2016, the State filed a motion to dismiss the petition, alleging that 

defendant’s petition was not timely filed, as it was filed 16 years after judgment was entered and 

defendant did not provide a reasonable explanation for such delay. Moreover, the State said that 

the issues defendant sought to raise had previously been litigated. Appointed counsel was served 
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with the motion to dismiss but filed no response. On November 18, 2016, the court held a 

hearing on the motion to dismiss. There is no indication in the record that appointed counsel 

received notice of the hearing. The State was the only party present at the hearing. The court 

stated that defendant’s presence was not required. The court did not reference appointed counsel 

at the hearing. The court dismissed the petition at the hearing, stating: “[T]he Court finds the 

People’s motion and memorandum persuasive and correct as a matter of law.” Defendant filed a 

pro se  motion to reconsider, alleging, inter alia , that he was not given the opportunity to respond 

to the motion since the hearing was held only four days after the motion to dismiss was filed. 

Appointed counsel did not file any postjudgment motions. The court did not hold a hearing on 

defendant’s motion to reconsider; instead, the court issued a written order denying the motion.

¶ 9 II. ANALYSIS

¶ 10 On appeal, defendant argues (1) that his due process rights were violated where the court 

granted the motion to dismiss without giving defendant a meaningful opportunity to respond and 

the court held an ex parte  hearing on the motion with only the State present and (2) that 

appointed counsel inadequately represented defendant where he failed to file, appear, or provide 

any representation to defendant. We find that, even accepting defendant’s argument that his due 

process rights were violated, any such violation would be harmless error, as the deficiencies in 

the petition could not be cured by remand. As the deficiencies in the petition could not be cured, 

defense counsel acted appropriately in this situation.

¶ 11 “We review de novo  a claim asserting the denial of due process (People v. Bradley , 2017 

IL App (4th) 150527, ¶ 13), as we do the dismissal of a section 2-1401 petition (People v. 

Vincent , 226 Ill. 2d 1, 18 (2007)).” People v. Rucker , 2018 IL App (2d) 150855, ¶ 16. The 

constitutional right to procedural due process entitles an individual to “the opportunity to be 
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heard at a meaningful time and in a meaningful manner.” In re D.W. , 214 Ill. 2d 289, 316 (2005). 

“[T]he fundamental right to the opportunity to be heard ‘ “has little reality or worth unless one is 

informed that the matter is pending.” ’ ” Rucker , 2018 IL App (2d) 150855, ¶ 17 (quoting BAC 

Home Loans Servicing, LP v. Mitchell, 2014 IL 116311, ¶ 28, quoting Mullane v. Central 

Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950)). However, 

“ ‘[a]utomatic reversal is only required where an error is deemed 

“structural,” i.e. , a systemic error which serves to “erode the integrity of the 

judicial process and undermine the fairness of the defendant’s trial.” ’ 

People v. Glasper , 234 Ill. 2d 173, 197-98 (2009) (quoting People v. 

Herron , 215 Ill. 2d 167, 186 (2005)). *** “[M]ost errors of constitutional 

dimension are subject to a harmless error analysis. Only those 

constitutional violations that are ‘structural defects in the constitution of the 

trial mechanism,’ such as total deprivation of the right to trial counsel or 

absence of an impartial trier of fact, are per se error that necessitate 

remandment for a new proceeding.” People v. Shaw, 186 Ill. 2d 301, 344-

45 (1999) (quoting Arizona v. Fulminante , 499 U.S. 279, 309 (1991)).’ ” 

People v. Sheley , 2017 IL App (3d) 140659, ¶ 16.

“Harmless-error analysis is ‘based on the notion that a defendant’s interest in an error-free trial 

must be balanced against societal interests in finality and judicial economy.’ ” People v. Mullins , 

242 Ill. 2d 1, 23 (2011) (quoting People v. Simms , 121 Ill. 2d 259, 275-76 (1988)). When 

conducting harmless error analysis, we determine whether the outcome would have been the 

same regardless of the error. See id.  We determine harmless error based on the particular facts of 

each case, considering the record as a whole. People v. Howard, 147 Ill. 2d 103, 148 (1991).
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¶ 12 Even if we were to accept defendant’s argument that his due process rights were violated, 

we find that any error in failing to allow defendant to respond to the State’s motion to dismiss his 

petition does not rise to the level of structural error and is, therefore, subject to harmless error 

analysis. Defendant’s petition is without merit. All of the issues raised could have been raised on 

one of his previous six appeals. In fact, he previously challenged his sentence, including raising 

an Apprendi  issue. See Stoecker , 2014 IL App (3d) 130389-U. Moreover, defendant filed his 

petition more than 16 years after the deadline for filing a section 2-1401 petition. His reason for 

the delay was that he did not find out that Johnson , 576 U.S. ___, 135 S. Ct. 2551, and Welch , 

578 U.S. ___, 136 S. Ct. 1257, were retroactive until June 2016. The retroactivity of Johnson  and 

Welch  have no applicability to defendant’s case. As we stated in his previous appeal, “the rule 

established in Apprendi  does not apply retroactively to cases whose direct appeals were 

exhausted prior to Apprendi  being decided.” Stoecker , 2014 IL App (3d) 130389-U, ¶ 16 (citing 

People v. De La Paz, 204 Ill. 2d 426 (2003)). We do not find that failing to reverse this case 

where defendant has already had six bites at the apple would “erode the integrity of the judicial 

process and undermine the fairness of the defendant’s trial.” People v. Herron , 215 Ill. 2d 167, 

186 (2005). Enough judicial resources have already been wasted on another meritless collateral 

pleading filed by defendant. Moreover, defendant has previously fled to Costa Rica to elude 

authorities in this case. See Stoecker , No. 3-98-0750. 

¶ 13 Defendant cites the Fourth District case of People v. Bradley , 2017 IL App (4th) 150527, 

¶ 21, and the Second District case of Rucker , 2018 IL App (2d) 150855, for the proposition that 

failing to give defendant the opportunity to respond to the State’s motion to dismiss is inherently 

prejudicial and undermines the integrity of the judicial process. We note that the Fourth District 

in Bradley  held that “the trial court’s failure to give defendant an opportunity to respond to the 
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State’s motion to dismiss was inherently prejudicial and undermined the integrity of the 

proceedings.” Bradley , 2017 IL App (4th) 150527, ¶ 21. However, the Fourth District has 

subsequently done exactly what we do here, in similar situations. See People v. Lofton , 2018 IL 

App (4th) 150743-U (finding that, although circuit court dismissed the defendant’s section 2-

1401 petition two days after the State filed its motion to dismiss, any error was harmless where 

the defendant had previously filed one section 2-1401 petition and three postconviction petitions 

and the petition was meritless); People v. Harris , 2018 IL App (4th) 160242-U (likewise finding 

any error in not allowing the defendant a meaningful opportunity to respond harmless where the 

petition was meritless and the defendant had previously had six bites at the apple).1 Moreover, 

while the Second District in Rucker  noted that the defendant made an argument based off of this 

holding in Bradley , it only held that failing to allow the defendant to respond amounted to a due 

process violation. See Rucker , 2018 IL App (2d) 150855, ¶¶ 25-26. The court never held that 

such a violation would be inherently prejudicial and undermine the judicial process. Further, 

there is no indication that the defendants in Bradley  and Rucker  had amassed such a large 

number of meritless collateral challenges to their convictions or sentences. We find those cases 

distinguishable on that fact alone.

¶ 14 Defendant further argues that his appointed counsel provided inadequate represention 

where he failed to appear, file, or provide any representation to defendant. At the outset, we note 

that in People v. Walker , 2018 IL App (3d) 150527, ¶ 24, this court discussed the lack of clarity 

regarding the level of assistance required by appointed counsel in a section 2-1401 proceeding. 

The Walker  court noted that in Tedder v. Fairman , 92 Ill. 2d 216, 226-27 (1982), “the supreme 

court held that although indigent criminal defendants may receive appointed counsel to represent 

1We acknowledge that unpublished decisions do not serve as authority for our decision. We 
mention them only to point out that we are not the first court to apply common sense to the issue at hand.
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them in civil actions, appointed counsel is not required in such civil proceedings. The Tedder  

court stated that the level of assistance required for appointed counsel in such instances is to 

exercise due diligence.” Walker , 2018 IL App (3d) 150527, ¶ 25. The Walker  court noted that, 

subsequently, the supreme court in People v. Pinkonsly , 207 Ill. 2d 555, 568 (2003), held that it 

was inappropriate to hold appointed counsel in section 2-1401 proceedings to the ineffective 

assistance of counsel standard set forth in Strickland v. Washington , 466 U.S. 668 (1984). 

Walker , 2018 IL App (3d) 150527, ¶ 26. The court noted that our supreme court had stated that, 

“ ‘[a]ssuming that the defendant was entitled to the same level of assistance on his section 2-

1401 petition as on a postconviction petition, the defendant did not receive unreasonable 

assistance.’ ” Id.  ¶ 27 (quoting Pinkonsly , 207 Ill. 2d at 568). The court in Walker  surmised that, 

since in Pinkonsly  the parties had not asked the supreme court to decide whether the reasonable 

assistance standard applied to attorneys appointed in section 2-1401 proceedings, this was 

arguably dicta . Id.  After Pinkonsly , this court issued an opinion in People v. Welch , 392 Ill. App. 

3d 948, 952 (2009), which also “assume[d] that a section 2-1401 petitioner is entitled to the same 

level of assistance as a postconviction petitioner,” though the parties did not raise an issue with 

the level of assistance in this situation. See Walker , 2018 IL App (3d) 150527, ¶ 28. The Walker  

court stated, “Although our consideration of the above cases would persuade us to find that a 

section 2-1401 petitioner who is appointed counsel is entitled to reasonable assistance, we need 

not reach this issue. As we will discuss below, we find that appointed counsel failed to provide 

adequate assistance under either standard (reasonable assistance or due diligence).” Id.  ¶ 29.

¶ 15 Like Walker , we do not need to determine which standard of assistance applies here 

because under either standard, appointed counsel’s performance was adequate. Under the 

reasonable assistance standard counsel has “an obligation to ensure that any existing claims are 
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properly presented to the court.” Id.  ¶ 31. “[D]ue diligence require[s] appointed counsel to 

perform the tasks assigned by the court. [Citation.] In Tedder , that meant amending defendant’s 

pro se  petition, which the court told counsel was inadequate.” Id.  ¶ 36. Here, counsel could not 

cure the defects in defendant’s petition. Therefore, under either of these standards, counsel 

adequately represented defendant.

¶ 16 Even if we were to impute the stricter ineffective assistance of counsel standard on 

counsel’s performance, defendant still would not prevail. In order to prevail on a claim of 

ineffective assistance of counsel, a defendant must show both that counsel’s performance was 

deficient and that the deficient performance prejudiced defendant. Strickland , 466 U.S. at 687. 

Because a defendant must satisfy both prongs of the Strickland  test to prevail, the failure to 

establish either precludes a finding of ineffective assistance of counsel. People v. Henderson , 

2013 IL 114040, ¶ 11. Defendant cannot show that he was prejudiced by counsel’s allegedly 

deficient performance. All of the issues either could have been raised or were previously raised 

and, therefore, were barred by res judicata . Moreover, defendant could not have shown that he 

acted diligently in filing the petition outside of the requisite timeframe. 

¶ 17 We recognize the due process concerns inherent in the trial court’s handling of this 

matter. However, the facts of this case call for us to affirm. Defendant has shown himself to be 

not only a very dangerous man but also one who, with the help of his family, will flee the 

jurisdiction. We find that to return defendant to the circuit court for a hearing he cannot win 

would needlessly expose both law enforcement and the public in general to an unreasonable risk. 

¶ 18 III. CONCLUSION

¶ 19 For the foregoing reasons, we affirm the judgment of the circuit court of Stark County.

¶ 20 Affirmed.
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¶ 21 JUSTICE LYTTON, dissenting:

¶ 22 The majority upholds the dismissal of defendant’s petition for relief from judgment, 

finding that (1) any potential error in failing to give defendant the opportunity to respond to the 

motion to dismiss was harmless error, and (2) counsel’s performance was adequate. I address 

each point in turn.

¶ 23 With regard to the first issue, the majority merely concludes that any potential error 

resulting from the court’s failure to give defendant 21 days to respond to the motion to dismiss is 

harmless. Significantly, the majority does not answer the specific question as to whether any 

error actually occurred. Relying upon the holdings in Bradley , 2017 IL App (4th) 150527, and 

Rucker , 2018 IL App (2d) 150855, I address and answer this specific question in the affirmative.

¶ 24 In Bradley , the circuit court granted the State’s motion to dismiss the defendant’s pro se  

section 2-1401 petition a mere two days after the State had filed it, before the defendant had a 

chance to respond. Bradley , 2017 IL App (4th) 150527, ¶ 19. In Rucker , the State filed a motion 

to dismiss the defendant’s pro se  section 2-1401 petition. Rucker , 2018 IL App (2d) 150855, ¶ 8. 

The court held a hearing on the motion the same day it was filed, stating that the defendant did 

not need to be brought to court. Id. In both cases, the courts held that it violates due process “to 

grant a motion to dismiss a complaint without allowing the opposing party notice and a 

meaningful opportunity to be heard.” Bradley , 2017 IL App (4th) 150527, ¶ 16; Rucker , 2018 IL 

App (2d) 150855, ¶ 30. Here, the court held a hearing on the State’s motion to dismiss only four 

days after the motion was filed. Like Bradley  and Rucker , defendant was not given a meaningful 

opportunity to respond to the motion. Moreover, defendant was represented by counsel. The 

record does not show that counsel was given notice of the hearing, and the hearing was held 

without defendant or counsel being present. Therefore, I would expressly find that defendant’s 
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due process rights were violated. Ultimately, however, I agree with the majority’s conclusion 

that the failure to give defendant 21 days to respond to the State’s motion to dismiss was 

harmless.2 I, therefore, concur in that portion of the analysis.

¶ 25 I dissent, however, on the alternative issue—whether counsel’s performance was 

adequate. I believe that under either the reasonable assistance standard or the due diligence 

standard, counsel’s failure to appear, file, or provide any representation to defendant amounted to 

inadequate counsel. In this case, the record does not show that appointed counsel provided any 

actual representation to defendant. He did not show up in court (though the record does not show 

that he received notice of the hearing on the motion to dismiss), he did not amend defendant’s 

pro se  section 2-1401 petition, he did not amend defendant’s pro se  motion for reconsideration, 

he did not file any postjudgment motions, nor does the record show that he spoke to defendant. 

In my opinion, the failure to provide any actual representation to defendant amounted to 

inadequate performance under either the reasonable assistance or due diligence standards. 

Moreover, the majority conjectures that defendant would not be able to show prejudice under the 

ineffective assistance of counsel standard. Our supreme court has specifically held that the 

Strickland  standard does not apply to section 2-1401 proceedings. See Pinkonsly , 207 Ill. 2d at 

568. This discussion of prejudice has no bearing on the adequacy of counsel here. I would vacate 

the judgment dismissing defendant’s petition and remand for new section 2-1401 proceedings 

with new counsel.

¶ 26 I would be remiss if I did not note that whether defendant is “a very dangerous man” or 

“will flee the jurisdiction” (supra  ¶ 17) has no bearing on the legal issues presented on appeal. 

2In doing so, I note that the majority cites two unpublished Fourth District cases that apply 
harmless error in a similar scenario. It does not appear that there are any published cases that do so. 
Therefore, we have no actual authority contradicting the holding in Bradley  that the failure to give a 
defendant an opportunity to respond to the State’s motion to dismiss is inherently prejudicial. See 
Bradley , 2017 IL App (4th) 150527, ¶ 21.
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Moreover, the section 2-1401 proceeding at issue in the circuit court could be accomplished 

without defendant present, as he had appointed counsel.

¶ 27
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IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT
STARK COUNTY, ILLINOIS

RONALD L. STOECKER,

Petitioner,

-VS-

Petitioner's IDOC #K67356
~ Notice of Appeal,

Case No. 96-CF-14

PEOPLE OF THE STATE OF ILLINQIS, ~

Respondent. ~ Honorable
Michael P. McCuskey,
Judge Presiding.

NOTICE OF APPEAL

S 10T ~~ C RCDUIT CH JUDICIq~ ~pURTRT

DEC 1 9 20f6

~e ~~ 6JUU~ q, 
KENNEy

An appeal is hereby taken from the Order of Judgment described
below:

1) The Court to which appeal is taken is the Illinois Appellate
Court for the Third Judicial District;

2) The name of the Petitioner and address:

Ronald L. Stoecker #K67356
Pinckneyville Correctional Center

P.O. Box 999
Pinckneyville, IL 62274

3) Name and address of Appellant Attorney on appeal:

Office of the State Appellate Defender
for the Third Judicial District

77~ E. Etna Road
Ottawa, IL 61350

4) Petitioner is indigent and wishes counsel appointed from
the Office of the State Appellate Defender for the Third Judicial
District;

5) The date of Judgment or order is November 18, 2016, on the

Petition for Relief from Jud meet. And the Alotion '~o Reconsider
was enie on Decem er

6) Nature of the Appeal: Appeal of the Circuit Court's

dismissal of the Petition for Relief from Judgment.

Dated: t ~. —t`~ ~~, ~,~,-~

i ulie A. Kenney_
Circuit Clerk

Stark County, I1linos

(2 of 3) ~-~7~`~
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SUPREME COURT OF ILLINOIS
_____________________________________________________________________________

PEOPLE OF THE STATE OF
ILLINOIS,

          Respondent-Appellee,

-vs-

RONALD LEE STOECKER

          Petitioner-Appellant

)
)
)
)
)
)
)
)
)
)
)

Appeal from  the Appellate Court of
Illinois, No. 3-16-0781.

There on appeal from the Circuit
Court of the Tenth Judicial Circuit,
Stark County, Illinois, No. 96-CF-
14.

Honorable
Michael P. McCuskey,
Judge Presiding.

_____________________________________________________________________________

NOTICE AND PROOF OF SERVICE

Mr. Kwame Raoul, Attorney General, 100 W. Randolph St., 12th Floor, Chicago,
IL  60601, eserve.criminalappeals@atg.state.il.us;

Mr. Thomas D. Arado, Deputy Director, State's Attorneys Appellate Prosecutor,
628 Columbus, Suite 300, Ottawa, IL 61350, 3rddistrict@ilsaap.org;

Mr. James D. Owens, Stark County State’s Attorney, 130 W. Main St., PO Box
476, Toulon, IL  61483-0476, scsao@mchsi.com;
 
Mr. Ronald L. Stoecker, Register No. K67356, Menard Correctional Center, P.O.
Box 1000, Menard, IL 62259.

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure,
the undersigned certifies that the statements set forth in this instrument are true and
correct. On October 17, 2019, the Brief and Argument was filed with the Clerk of the
Supreme Court of Illinois using the court’s electronic filing system in the above-entitled
case. Upon acceptance of the filing from this Court, persons named above with identified
email addresses will be served using the court’s electronic filing system and one copy
is being mailed to the petitioner-appellant in an envelope deposited in a U.S. mail box
in Ottawa, Illinois, with proper postage prepaid. Additionally, upon its acceptance by
the court’s electronic filing system, the undersigned will send 13 copies of the Brief and
Argument to the Clerk of the above Court.

/s/Esmeralda Martinez
LEGAL SECRETARY
Office of the State Appellate Defender
770 E. Etna Road
Ottawa, IL  61350
(815) 434-5531
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3rddistrict.eserve@osad.state.il.us
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