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VI.  RUBEN’S INTERPRETATION OF THE STATUTE
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true. There are innumerable cases holding a defendant’s physical condition is relevant to
a negligence claim.

For example, Masters v. Alexander, 225 A.2d 905 (Pa. 1967) is also a blind driver
case. In Masters, the defendant ran over and killed a 12-year-old boy. Masters, 225 A.2d
at 907. The defendant testified in his deposition that he never saw the child, but changed
his story at trial, claiming the child did not come into his vision until he was 10 feet
away, and that a passing car’s headlights caused him to “adjust™ his path of travel,
running over the child. /d. at 908. The plaintiff, however, learned the defendant had
cataract surgery six weeks after the accident and had been driving with 20/200 vision in
one eye and 20/100 in the other. Id. at 908. The examining ophthalmologist noted the
cataract was so bad he could not see into the eye, and testified the defendant’s vision
would have been just as bad at the time of the accident. /d.

The Pennsylvania Supreme Court strongly condemned the defendant’s fabricated
story and negligent conduct: “[t]o drive with vision so defective that one cannot detect a
bicycle until within 10 feet of it is an act of negligence as flagrant as driving with both
hands off the wheel.” Id. at 909. Comparing the defendant’s vision to driving in weather
so poor it makes the decision to drive negligent, the court noted “[hJow much more
aggravated this negligence is bound to be when the motorist with defective vision moves
forward in a constant fog which envelops him on all sides, endangering everybody that
may happen to be in his immediate vicinity on or off the highway.” /d.

The Pennsylvania Supreme Court did not allow the defendant to lie his way out of
liability for the child he killed. Ruben and IDC believe that defendant should have been

saved the “embarrassment” of having his vision revealed, leaving the dead child’s family
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The public policy of Illinois is neither the privilege nor the exceptions. The
public policy of Illinois is the balance between both. The legislature struck a balance
between the competing interests of privacy and justice by excepting the privilege when
the patient is a party to the litigation and the condition is relevant. 735 ILCS 5/8-802(4).
The balance struck in Exception (4) is a “sound public policy” that respects society’s
desire for truth and society’s desire for privacy. Petrillo, 148 I1l.App.3d at 603 (1st Dist.
1986). That is Illinois’s public policy, not the “privacy at any cost” policy pushed by
Ruben and IDC.

Ruben and IDC justify the destruction of the legislative balance by repeatedly
asserting that privileges are not designed to promote the truth-seeking process. There is a
serious flaw with this argument—Exception (4) is designed to promote the truth-seeking
process. There is no reason for Exception (4) to exist if the legislature’s only policy
concern was privacy. The legislature was concerned with both truth and privacy, and
Exception (4) balances those competing interests when they are in conflict.

This balancing of policy interests is for the legislature. The legislature “occupies
a ‘superior position” in determining public policy” to the courts, and this Court “strictly
adheres™ to the proposition that the legislature, not the judiciary, sets public policy.
Phoenix Ins. Co. v. Rosen, 242 111.2d 48, 55-56 (2011). Statutory interpretation is not a
vehicle to justify judicial encroachment into the legislature’s role of setting public policy.
Weingart v. Department of Labor, 122 111.2d 1, 15 (1988). The Opinion overstepped its
bounds by using dubious statutory interpretation to replace the legislature’s public policy

determination with its own.
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relevance of conditions in other cases. Litigants can still seek protective orders, in
camera reviews, or any other relief they feel necessary, and our trial courts will resolve
them as they always have. Ruben and IDC have far too little trust in our trial courts’
ability to manage discovery.

They have even less trust for Illinois attorneys, conjuring up an unscrupulous
Boogeyman, Esq. who will stop at nothing to dig up irrelevant medical records on his
opponents and embarrass them into submission. Their fear is unwarranted—the Court’s
rules disallowing irrelevant discovery and punishing discovery abuses have already slain
that monster. See Ill. S. Ct. R. 201(c) (eff. May 29, 2014); R. 213(b) (eff. Jan. 1, 2018);
R. 214(a) (eff. July 1, 2014); R. 219(d) (eff. July 1, 2002).

Nothing in Exception (4) or this Court’s Rules regulating the discovery process
allow any of the abuses Ruben or IDC allege will occur. Physical conditions under
Exception (4) exist under the same discovery rules as any other discovery topic.

IV.  SCARLETT DID NOT WAIVE ANY ARGUMENT REGARDING
RUBEN’S NEGLIGENCE AND DUTY OF CARE.

Ruben and IDC both claim Scarlett waived any argument about how Ruben’s
vision affects his duty in a negligence claim by not raising it. Scarlett’s argument has
always been that “an issue” in Exception (4) means relevant, and Ruben’s vision is
relevant because he is charged with negligence for driving into a pedestrian he allegedly
did not see. Duty is an element of negligence, and Ruben’s inability to see proves the
breach of the duty to not drive with such an impairment. Scarlett did not waive this

argument: she raised it in the trial court, (R22-29) in her appellee brief, (Scarlett’s
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Appellee Brief, p. 6-7, 10, 17), at oral argument in the Appellate Court,' and in her
Petition for Leave to Appeal. (Scarlett’s Petition for Leave to Appeal, p. 16-17) Scarlett
more than adequately preserved this argument.

Furthermore, there would be no reason for the Opinion’s findings that Ruben’s
“driving, not the reason for his driving, is at issue” or that if Ruben “operated his vehicle
as a reasonably prudent person would, then he is not liable for Palm’s injuries regardless
of his health or vision,” unless Scarlett had raised this argument. Palm v. Holocker, 2017
IL App (3d) 170087, 9 26; (A16). Ruben never argued his vision was irrelevant, he
argued it was privileged. The only reason for the Opinion to make these findings was its
legally incorrect rejection of Scarlett’s argument that his vision is relevant to the
negligence claim.

If Scarlett never actually made these arguments as alleged, then she clearly could
not have waived them. With no request for such findings, these would be new legal
issues created sua sponte by the Opinion. There would be no way for Scarlett to waive a
response to the Opinion’s incorrect rulings if neither Scarlett nor Ruben requested the
Appellate Court make such rulings. In that event, the first opportunity Scarlett would
have had to address them would be in this Court. So, if the allegation that Scarlett never
raised these arguments were true, they could not be waived.

Scarlett did expand her discussion of negligence principles in this Court from the
Appellate Court, but that is not waiver. Arguments are not waived simply because they
are expanded to “offer additional support™ for a position. Weinberg v. Department of

Employment Sec., 2015 IL App (1st) 140940, 9 29. The reason Scarlett offers additional

! http://multimedia.illinois. gov/court/AppellateCourt/Audio/2017/3rd/102517 3-17-
0087.mp3 (at 19:55 to 20:48; 28:48 to 29:10).
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“The text of our constitution does not accord absolute protection against invasions
of privacy. Rather, it is unreasonable invasions of privacy that are forbidden. In the
context of civil discovery, reasonableness is a function of relevance.” Kunkel, 179 111.2d
at 538. If a discovery request seeks relevant evidence, it is not unreasonable, and if it is
not unreasonable, then no constitutional privacy protection is violated. See id. This Court
could not have put it more plainly—"[i]t is reasonable to require disclosure of medical
information that is relevant to the issues in the lawsuit.” /d. Kunkel turns on the same
relevance considerations as Exception (4).

Not only does Kunkel support Scarlett’s position, the reason IDC cited Kunkel is
not even accurate. IDC claims the Court found the statute in Kunkel unconstitutional
“because it prevented plaintiffs from making ‘a free and consensual decision™ about
revealing their medical records. (IDC’s Brief, p. 4) But the Court specifically said it was
not holding that, rejecting the trial court’s holding on that ground. Kunkel, 179 111.2d at
540. Kunkel held the Illinois Constitution’s statement on privacy was not an “operative
constitutional limitation” and there was no basis for the trial court’s determination that
the statute was “overly coercive and prevents a Plaintiff from making a free and
consensual decision.” /d.

What IDC cited was the trial court’s holding that the Court rejected instead of its
actual holding. The reason the statute was unconstitutional was because it “requires a
blanket consent to disclosure of all medical information without regard to the issues
being litigated.” Id. at 538 (emphasis added). The statute’s disregard for relevance to the

litigation is what made it unreasonable and therefore unconstitutional.
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There is no constitutional issue in this case or any other case applying Exception
(4). Exception (4) only applies when the medical condition is relevant. The legislature
carefully minded the rationale in Kunkel that privacy rights are not violated when the
medical information sought “is relevant to the issues in the lawsuit.” Id. at 538.
Exception (4) operates within that framework by limiting the exception to only relevant
conditions. Exception (4) is not unconstitutional, and no defendant has a constitutional
privacy interest to hide their relevant medical information from discovery.

VI. RUBEN’S INTERPRETATION OF THE STATUTE REQUIRES EVEN
MORE VIOLATIONS OF STATUTORY CONSTRUCTION.

Ruben claims the Opinion did not violate any rules of statutory construction, but
the argument he makes shows a complete misunderstanding of this Court’s statutory
interpretation precedent. Ruben argues both for and against ambiguity, requesting the
statute have two separate definitions at once, at the same time he alleges it is not
ambiguous.

A. There is no authority to support different definitions of “issue” for
criminal and civil cases.

Ruben claims there are two definitions of an “issue™ in Exception (4), one for
criminal cases and a different one for civil ones. According to Ruben, a physical
condition is an “issue” in a criminal case if the condition is “an element of the offense
charged.” but only an “issue” in a civil case when “the defendant makes it an issue by
pleading an ‘affirmative’ act.” (Ruben’s Brief, p. 15)

This distinction has zero support in the statute, as Exception (4) applies the same
“in all actions....” 735 ILCS 5/8-802(4). The only interpretation warranted by that

language is that Exception (4) “must be construed as extending to ‘all actions,” criminal,
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civil or administrative.” People v. Krause, 273 11l.App.3d 59, 63 (3rd Dist. 1995).
Ruben’s distinction finds no support in the Opinion either. The Opinion holds that
“section 8-802(4) applies only where a defendant affirmatively presents evidence that
places his or her health at issue.” Palm v. Holocker, 2017 IL App (3d) 170087,  24;
(A16). The Opinion made no finding separating the statute into criminal and civil
versions.

[f the legislature intended Exception (4) to operate one way for criminal cases and
a different way for civil cases, it would not have applied Exception (4) to all actions. The
rest of the statute makes clear that the legislature knew exactly what it was doing when it
worded Exception (4) that way, as other exceptions delineate the types of actions in
which they apply. See e.g. 735 ILCS 5/8-802(1) (“in trials for homicide™); /d. § 5/8-
802(2) (“in actions, civil or criminal™); Id. § 5/8-802(11) (*in criminal actions™). The
legislature could have created separate exceptions to divide Exception (4) as Ruben
wants, but it did not. Ruben cannot rewrite the statute.

Ruben invented this distinction as a convenience. The Opinion’s “affirmatively
placed in issue” requi'rement will hamstring the State and allow the guilty to go free, and
Ruben cannot defend it because it is indefensible. So, he contrived a distinction that
would allow the State to “affirmatively place” a criminal defendant’s physical condition
at issue, but no one else. This way, Ruben does not have to rationalize the Opinion’s
version of the statute with the long line of criminal cases the Opinion ignored.

Ruben would, however, need to rationalize why a criminal defendant charged
with reckless driving for driving while blind could have his condition revealed against his

will in that proceeding, but hide it from the people he ran over in a contemporaneous civil
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suit. Would the criminal case have to be stayed so the defendant could first cheat justice
in the civil case? Would the plaintiff be able to bring a petition for post-judgment relief
after the defendant’s blindness is revealed in the criminal case? Ruben offers no
explanation. The procedural and constitutional problems with Ruben’s distinction would
pop up immediately.

Leaving aside that the statute does not say what he alleges, Ruben is now arguing
against himself. By asserting the statute has separate definitions of “issue” for criminal
and civil cases, Ruben is arguing the statute is subject to multiple interpretations, and
therefore ambiguous. See Board of Education of Springfield School District No. 186 v.
Attorney General of lllinois, 2017 IL 120343, 9 25. The Opinion never found the statute
ambiguous and Ruben never argued it was to the Appellate Court. Even now, Ruben
claims the Opinion never violated any rules of statutory interpretation. (Ruben’s Brief, p.
26) Ruben cannot now argue the statute is ambiguous.2

Even if he could, this dual definition is not warranted. When a statute does not
define its terms, the words used must be given their plain and ordinary meaning. Castro
v. Police Bd. of City of Chicago, 2016 IL App (1st) 142050, § 32. That includes the
dictionary definition of those words. /d. Just because Ruben says the statute means
something else does not make the statute ambiguous. See id. (disagreeing over meaning

of plain language is not evidence of ambiguity). Only if the statute’s meaning “cannot be

2 IDC also suggests the statute is ambiguous, but it cannot do so. An amicus takes the
case with the issues framed by the parties, and any other arguments must be stricken.
Karas v. Strevell, 227 111.2d 440, 450-51 (2008). This would also include the amicus
argument that the statute violates the Americans with Disabilities Act of 1990, a claim
never made in this case.
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enactments. The Opinion violated the Court’s process for analyzing a statute at least a
dozen times, and all Ruben can respond with is that the fact patterns in the cases cited
were different, which is of no concern.

Ruben also claims “no case is cited that the physician-patient privilege ... was
enacted in derogation of Plaintiff’s common law right to put Defendant’s physical
condition on trial.” (Defendant’s Brief, p. 28) Ruben appears to be confusing why a
statute was enacted versus what the statute does to the common law. Why the statute was
enacted is irrelevant to the common law: the statute is either in derogation of the
common law or it is not. The physician-patient privilege is in derogation of the common
law. People ex rel. Dept. of Professional Regulation v. Manos, 202 111.2d 563, 570
(2002); Geisberger v. Willuhn, 72 TIl.App.3d 435, 436-37 (2nd Dist. 1979).

As such, the statute must be construed in favor of the persons subjected to its
operation. Schultz v. Performance Lighting, Inc., 2013 IL 115738, 9 12. Further, the
Court cannot construe a statute in derogation of the common law “beyond what the words
of the statute expresses or beyond what is necessarily implied from what is expressed.”
Murphy-Hylton v. Lieberman Management Services, Inc., 2016 1L 120394, § 11 (quoting
Adams v. Northern Illinois Gas Co., 211 111.2d 32, 69 (2004)). In this case, Scarlett is the
one subjected to the operation of a statute in derogation of the common law, and the
statute must be construed in her favor and not beyond the words of the statute.

Ruben confuses this principle as well, claiming the statute cannot be construed in
her favor because “no one has any vested right in a rule of evidence either in a civil or
criminal matter.” (Defendant’s Brief, p. 28) Scarlett is not claiming a vested right in any

rule of evidence. Scarlett is applying this Court’s “well-established rule that statutes in
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