Glen E. Amundsen

June 5, 2019
Via Email and Hand Delivery
Illinois Supreme Court Rules Committee
Attn: Amy Bowne, Committee Secretary
222 N. LaSalle Street, 13th Floor
Chicago, IL 60601

Re:

Comments re: Proposal 18-01 Amends Supreme Court Rule 218

Members of the Illinois Supreme Court Rules Committee:
Proposal 18-01 amending Supreme Court Rule 218 providing for the entry of a routine
protective order related to the discovery of protected health information (PHI) in personal injury
cases is an important and necessary advancement in the administration of the civil justice
system in Illinois. For the reasons explained below, it deserves the support and endorsement of
the Illinois Supreme Court Rules Committee for adoption by the Court and implementation
statewide. The proposed amendment to Rule 218 (proposal 18-01) and the suggested form
protective order offered by Circuit Judge John Ehrlich is the product of scholarly evaluation of
the varying interests of plaintiffs, defendants, and property casualty insurers (“P&C insurers”)
and the confluence of multiple areas of law implicated when injured persons elect to put the
nature, extent or duration of their claimed injuries into dispute in court.
The origin of Proposal 18-01 stems from a litigated challenge to Cook County Law
Division General Administrative Order 12-01 that ultimately resulted (after almost 18 months of
briefing and argument) in a decision of the Chief Judge of the Law Division of the Circuit Court
of Cook County to adopt Proposal 18-01 as the routine practice for the discovery of medical
records in the busiest docket in the Illinois Court system. The presiding judge in that litigated
matter was the Hon. John H. Ehrlich, the proposer of 18-01. The change in the prevailing Cook
County procedure for securing medical records was based on a memorandum opinion and
order authored by Judge Ehrlich (entered December 15, 2017) addressing the deficiencies in
the current practices. A copy of that memorandum opinion and order is attached to this letter for
the Committee’s ease of reference.
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The deficiencies requiring the change in procedure in Cook County personal injury suits
were essentially two-fold. First, Judge Ehrlich concluded that the prevailing protective order was
unconstitutional in that it did not adequately and fully inform personal injury plaintiffs of their right
of privacy and the uses to which private information could be put in personal injury litigation.
Second, the prevailing routine protective order impermissibly imposed limitations on the use,
retention and dissemination of medical information by P&C insurers that directly conflicted with
other Illinois laws and regulations applicable to these insurers doing business in Illinois.
Over the years, Illinois courts have utilized a variety of means to address the question of
the privacy of the medical information of litigants. The nature of privacy protections for litigants
in a civil justice system that is, subject to limited exceptions, open to public scrutiny has been
evolving. Some venues in our State, like Cook County, have had some form of routine process
for the protection of private health information for many years. In Cook County there has been a
formally adopted procedure for production of medical records since at least 2012. Other venues
have had little or no formal process. The question of whether to enter a medical protective
order, and, if so, the terms of the order are in many Illinois venues subject to the discretion of
counsel for the litigants and the presiding judge on a case by case basis.
Questions around the scope of privacy protections afforded to personal injury plaintiffs,
defendant’s rights and restrictions with regard to relevant medical information obtained in
litigation, and any judicially imposed conditions on P&C insurers should be addressed uniformly
across all venues in Illinois. There is need for consistency so that all Illinois litigants are subject
to the same protections and limitations no matter where the suit is pending. Proposal 18-01 will
advance these goals. Additionally, Proposal 18-01 will help avoid the likelihood of different
outcomes in circuit courts across Illinois and the certainty of multiple appellate proceedings. If
left to case by case determination, settling this question via the common law could take years at
great expense to the detriment of all stakeholders. Therefore, it is appropriate to address this
subject by rule.
Accordingly, the State Farm Companies support an affirmative recommendation of this
Committee for the adoption of Proposal 18-01. Additionally, below we address the most
common misconceptions about Proposal 18-01 and demonstrate why the proposed amendment
to Rule 218 is an appropriate and equitable balancing of the interests of all stakeholders and will
advance the fair disposition of personal injury litigation in Illinois.
Scope of Discovery
Many comments have asserted that the proposed protective order submitted in Proposal
18-01 impermissibly broadens the scope of the medical records that can be obtained by a
defendant. Such assertions misapprehend the protective order submitted with the Proposal. The
proposed protective order does not outline the scope of what records may be obtained.1 That is
for good reason. Rule 201(b)(1) governs the scope of permitted discovery by the bounds of
relevancy to the issues in controversy in the case. Further, Rule 201 (c) (1) & (2) allows litigants
to seek court intervention to supervise or limit discovery if the scope of discovery sought is
beyond the bounds of relevancy.

1

It provides expressly that no protected health information (PHI) may be disclosed for any reason without
the consent of the party and an order of court (See paragraph 1 proposed form protective order). Neither
a defendant nor an insurer gains unfettered access to any of the plaintiff’s medical records simply
because a protective order has been entered.
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Consistent with Rule 201, relevancy has likewise been the touchstone of the scope of
discovery of medical records permitted under the common law of Illinois for decades. In Kunkel
v Walton, 179 Ill. 2d 519 (1997), a case involving the question of a litigant’s privacy rights in the
context of the discovery of medical records, the Illinois Supreme Court observed that it “is
reasonable to require full disclosure of medical information that is relevant to the issues in the
lawsuit.” Id. at 538. The Court noted in that case that only an “unreasonable” invasion of privacy
is prohibited under the Illinois Constitution’s right of privacy. The Court specifically commented
that “In the context of civil discovery, reasonableness is a function of relevance.” Id.
In short, nothing in the proposed protective order alters, modifies, or vacates Rule 201 or
any Illinois Supreme Court Rules, Illinois statute, Illinois common law, or any other laws that
address the boundaries of the PHI that may properly be sought by a defendant.
Means of Discovery
Some objectors also protest that the proposed protective order permits defendants to
engage in practices that are not presently allowed. By way of example, some argue the
proposed protective order would permit defense counsel to issue subpoenas without notice to
opposing counsel; circumvent the protections required under the Mental Health and
Developmental Disabilities Confidentiality Act or other specific statutes dealing with sensitive
records; or authorize counsel or insurers to have direct communications with a party’s treating
physicians. These concerns are also unfounded. None of those possible abuses is sanctioned
by the proposed order. In fact, the explicit terms of order are to the contrary.
Paragraph six (6) of the proposed protective order expressly provides that no party or
their attorney, or their representative “are permitted to request, obtain or disclose PHI or
any other type of medical bills, records or information other than through the formal
discovery procedures authorized by the Code of Civil Procedure, Illinois Supreme Court
rules, and orders of this court” (emphasis added). Paragraph three (3) of the Findings
contained in the order provides specifically that nothing in the attached order relieves any
covered party or their attorneys from complying with Illinois statutes relating to mental health
and disability records, AIDs, alcoholism and drug abuse, genetic information and/or any and all
other applicable State and federal laws regulating the disclosure, maintenance, use and
disposal of PHI.
In Petrillo v. Syntex Laboratories, Inc., 148 Ill. App. 3d 581 (1st Dist. 1986), the Illinois
Appellate Court determined that the public policy of the State of Illinois prohibits ex parte
communications between opposing counsel and a treating physician. Petrillo, 148 Ill. App. 3d at
587-88. Proposal 18-01 does not authorize ex parte communications with plaintiff’s treating
physicians. In fact, the order is consistent with that doctrine because it expressly prohibits
efforts to obtain medical information other than by the means authorized under the Code of Civil
Procedure, Illinois Supreme Court Rules, or applicable law. Contrary to the fears of some
opposed to the amendment, Proposal 18-01 does not afford a means for defendants or their
representatives to make an end-run around the Petrillo doctrine.
Waiver of the Right of Privacy
Some objectors also take issue with the proposed order’s admonition that by filing a suit
for personal injury a litigant waives his/her right of privacy associated with the disclosure of PHI
relevant to the issues in dispute. The order further requires the plaintiff initiating the suit to
consent to the disclosure of that information under the terms and limitations outlined in the
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order. As noted above, it has long been the common law of Illinois that it is reasonable to
require full disclosure of relevant medical information by the plaintiff in a personal injury suit.
See Kunkel v Walton, supra. Therefore nothing is or should be offensive, unlawful, or improper
about providing notification of that fact to each party who elects to put his or her medical
condition in issue and requiring the plaintiff’s knowing and voluntary consent before the PHI is
actually secured by counsel for the opposing party or parties.
Proposal 18-01 is In Harmony with HIPAA and Insurance Laws & Regulations Applicable
to P&C Insurers Doing Business in Illinois
In the litigation resulting in the adoption of Proposal 18-01 by the Law Division of the
Cook County Circuit Court, the Court paid careful attention to the question of the interface
between: (i) federal law related to the disclosure of PHI under the Health Insurance Portability
and Accountability Act (HIPAA); (ii) privacy rights guaranteed under Article I, Section 6 of the
Illinois Constitution; (iii) Illinois laws and regulations applicable to P&C insurers which address
their access to, use, and retention of private information including PHI; (iv) Illinois civil discovery
rules/procedures; and (v) courts’ inherent power to regulate/supervise discovery to prevent
abuse and protect the rights of the litigants.
Judge Ehrlich’s December 15, 2017 memorandum opinion and order, which the
Presiding Judge of the Law Division adopted for implementation in all personal injury cases,
provides a cogent analysis of the confluence of these various areas of law and regulations
applicable to the circumstances where PHI is subject to disclosure to P&C insurers in legal
proceedings.
Importantly, Judge Ehrlich made a number of conclusions of law in the litigation
spawning Proposal 18-01, which neither party to the litigation challenged through appeal,
including:
P&C insurers (those that write non–health insurance lines of business) are not “covered
entities” subject to the regulation of HIPAA ( See - Shull v Ellis, Case No 15 L 9759 and
consolidated cases, Memorandum Opinion & Order at pp. 8-9);
Although Congress determined that P&C insurers would not be “covered entities” under
HIPAA, PHI that is in the possession of P&C insurers is subject to state regulation under
Article XL of the Illinois Insurance Code. See 215 ILCS 5/1001-1024 and accompanying
regulations issued by Illinois insurance regulators (See Shull v Ellis, Case No 15 L 9759
and consolidated cases Memorandum Opinion & Order at pp. 11-14);
The Illinois Insurance Code and associated regulations mandate or permit access to,
use, and retention of PHI by P&C insurers in a variety of important ways outside of the
specific litigation in which PHI is disclosed, to permit P&C insurers to perform beneficial
insurance functions (See Shull v Ellis Case No 15 L 9759 and consolidated cases,
Memorandum Opinion & Order at p. 19); and
The prior medical protective orders utilized in Cook County before the adoption on
January 1, 2018 of the order submitted with Proposal 18-01 inappropriately subjected
P&C insurers to HIPAA limitations applicable to covered entities by requiring the
destruction of PHI records at the conclusion of litigation and limiting their use solely to
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the litigation, a result that was “unsupportable in light of federal law.” (Shull v Ellis Case
No 15 L 9759 and consolidated cases, Memorandum Opinion & Order at p. 9
Judge Ehrlich’s order thus properly recognizes that P&C insurers are not covered entities
under HIPAA and their handling of PHI is governed by a different regulatory scheme, 215 Ill. Comp.
Stat. 5, et seq. Judge Ehrlich’s order accommodates insurer use of PHI under Illinois regulations,
allowing P&C insurers to use and disclosure PHI for authorized insurance functions, and does so
consistently with both HIPAA and the Illinois Constitution’s recognition of a right of privacy.
As a practical matter, an insurer is entitled to receive PHI in the context of personal injury
claims and lawsuits because such disclosure is necessary to analyze and process the plaintiff’s
claims and to satisfy the insurer’s obligations to its policyholder. But the importance of PHI to the
insurance function does not extend solely to its use in connection with litigation of a claim. As Judge
Ehrlich’s order acknowledges:
“It is plain that what would otherwise be considered PHI under HIPAA constitute fundamental
information needed by the state to support its regulatory responsibility of auditing insurance
companies to ensure the fair and efficient business of insurance for consumers. The same
records constitute fundamental information needed by insurers to evaluate and pay claims.
The records are also necessary for internal audits and regulatory disclosures required, for
example, by Medicare and Medicaid. These records further ensure a carrier’s solvency by
providing a basis for sufficient reserves to avoid the liquidation of assets to pay claims or to
avoid artificially high premiums to cover projected claims. The records also form the basis
for insurance accreditation, ratings, and reviews by independent and trade organizations.
Finally, the records may prove to be key evidence used to defend the carrier against badfaith claims…”

Shull v Ellis Case No 15 L 9759 and consolidated cases, Memorandum Opinion & Order at pp.
13-14.
The order also recognizes that, in litigation where health records held by HIPAA-covered
entities is necessary and relevant, the HIPAA covered entity (such as the health care provider)
may disclose PHI only in a manner consistent with HIPAA. Fortunately, HIPAA provides several
alternative routes for covered entities to permissibly produce PHI in litigation: by subpoena, if
adequate notice is given to the individual whose PHI is to be produced; by records authorization
signed by the party whose records are at issue; and by non-QPO court order.2 45 C.F.R. §
164.512(e)(1)(i)-(iii).3 Judge Ehrlich relied upon these HIPAA-approved procedures to ensure
compliance with HIPAA without unduly burdening P&C insurers, and without restricting their
necessary access to, use, and retention of PHI. The resulting Cook County order, which has
now been utilized successfully for nearly 18 months in the venue with by far the largest docket
of personal injury litigation in the Illinois, is an illustration of the kind of court order governing
disclosure of PHI that is explicitly permitted by HIPAA.
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The United States Department of Health and Human Services (“HHS”) provided its interpretation of this
section when publishing the HIPAA privacy regulations. Specifically, HHS stated, when a request is
made pursuant to an order from a court, the covered entity may disclose protected health information
without any additional process. 65 Fed. Reg. 82461, 82529 (December 28, 2000).
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As noted above, by filing a suit for personal injury, a plaintiff has implicitly (if not expressly) agreed to full
disclosure of the relevant PHI related to the nature, extent, or duration of the injuries claimed. It should
not be surprising, then, that HIPAA allows for disclosure of protected health information for, inter alia,
judicial and administrative proceedings. 45 C.F.R. § 164.512(e).
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Conclusion

Proposal 18-01 is a positive initiative that is the product of extensive analysis and study
of the law, strikes a deliberate and appropriate balance between litigants’ rights of privacy and
the ability of P&C insurers to discharge their core functions, and, if adopted, will result in muchneeded clarity in this area of the law for all interested parties.
The State Farm Companies fully support Proposal 18-01 as a rule advancing the
administration of the civil justice system in Illinois. Proposal 18-1 appropriately harmonizes
HIPAA, the Illinois Constitutional right of privacy, Illinois common law, and Illinois insurance law
and regulations. Additionally, Proposal 18-01 deserves the endorsement and support of this
Committee because the proposed order would achieve substantial efficiencies and preserve
judicial resources through uniform application of consistent rules governing disclosure of PHI
across the State.

Respectfully submitted,

Glen E. Amundsen
Attorney for the State Farm Insurance Companies
Encl:
Memorandum Opinion & Order entered 12-15-17 (Case No Shull v Ellis, Case No 15 L 9759
and consolidated cases)
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