M.R. 3140

IN THE
SUPREME COURT
OF
THE STATE OF ILLINOIS

Order entered March 1, 2023.
(Deleted material is struck through, and new material is underscored.)

Effective July 1, 2023, Rules 1.5 and 1.15 of the Illinois Rules of Professional Conduct of 2010
are amended, and new Rules 1.15A, 1.15B, and 1.15C are adopted, as follows.

Amended Rule 1.5
RULE 1.5: FEES

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an
unreasonable amount for expenses. The factors to be considered in determining the reasonableness
of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and
the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment
will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;

(7) the experience, reputation, and ability of the lawyer or lawyers performing the services;
and

(8) whether the fee is fixed, e contingent, or some type of retainer.

(b) The scope of the representation and the basis or rate of the fee and expenses for which the
client will be responsible shall be communicated to the client, preferably in writing, before or
within a reasonable time after commencing the representation, except when the lawyer will charge
a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee
or expenses shall also be communicated to the client.

{c) Nonrefundable fees and nonrefundable retainers are prohibited. Any agreement that
purports to restrict a client’s right to terminate the representation or that unreasonably restricts a
client’s right to obtain a refund of unearned or unreasonable fees is prohibited.

(d) Common Types of Fee Agreements
(1) Fixed Fees: A fixed fee, also described as a “flat” or “lump-sum” fee, is a sum of money
paid by a client to the lawyer to provide a specific service for a fixed amount. The fixed amount
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constitutes complete payment for the performance of the described services and may be paid
in whole or in part in advance of the lawyer providing those services. A fixed fee may not be
deposited 1n the lawyer’s client trust account,

(2) Contingent Fees: (e3A fee may be contingent on the outcome of the matter for which
the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph
(c)feh or other law. A contingent fee agreement shall be in a writing signed by the client and
shall state the method by which the fee is to be determined, including the percentage or
percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation
and other expenses to be deducted from the recovery; and whether such expenses are to be
deducted before or after the contingent fee is calculated. The agreement must clearly notify the
client of any expenses for which the client will be liable whether or not the client is the
prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client
with a written statement stating the outcome of the matter and, if there is a recovery, showing
the remittance to the client and the method of its determination.

(3) Engagement Retainers: An engagement retainer. also described as a “general,”
“classic,” or “true” retainer, is a fixed sum of money paid by a client to the lawyer to ensure a
lawyer’s availability during a specified period of time or for a specified matter. Funds received
as an engagement retainer are earned when paid and immediately become property of the
lawyer, regardless of whether the lawyer ever actually performs any services for the client. A
lawver is compensated separately for any legal services actually rendered by the lawyer. Funds
received as an engagement retainer may not be deposited into a client trust account,

(4) Security Retainers: A security retainer, also referred to as a “‘security payment retainer,”
describes funds paid to the lawver intended to secure payment of fees and expenses for future
services and costs the lawyver is expected to perform or incur. Funds received as a security
retainer remain the property of the client and, therefore, must be deposited in a client trust
account and kept separate from the lawyer’s own property until the lawyer applies the retainer
to charges for services that are actually rendered. The term “security retainer” should be used
in any written agreement describing the retainer.

(5) Special Purpose Retainers: A special purpose retainer, also referred to as an “advance
payment retainer,” describes funds paid to the lawver intended by the client to be present
payment to the lawyer in exchange for the commitment to provide legal services in the future
and may be used only when necessary to accomplish some purpose for the client that cannot
be accomplished by using a security retainer. Ownership of a special purpose retainer passes
to the lawyer immediately upon payment and is generally the lawyer’s property and, therefore,
may not be deposited in the lawver’s client trust account. An agreement for a special purpose
retainer shall be in a writing signed by the client that uses the term “special purpose retainer”
to describe the retainer, and states the following:

(i) the special purpose for the special purpose retainer and an explanation as to why it
is advantageous to the client;

(ii) that the retainer will not be held in a client trust account, that it will become the
property of the lawyer upon payment, and that it will be deposited in the lawyer’s general
account;




(iii) the manner in which the retainer will be applied for services rendered and expenses
incurred;

(iv) that any portion of the retainer that is not earned or required for expenses will be
refunded to the client; and

(v) that the client has the option to employ a security retainer, provided, however, that
if the lawver is unwilling to represent the client without receiving a special purpose
retainer, the agreement must so state and provide the lawyer’s reasons for that condition.

(e)tdy A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount of which is contingent

upon the securing of a divorce or upon the amount of alimony or support, or property settlement
in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.
(Htey A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer, or if the primary
service performed by one lawyer is the referral of the client to another lawyer and each lawyer
assumes joint financial responsibility for the representation;

(2) the client agrees to the arrangement, including the share each lawyer will receive, and
the agreement is confirmed in writing; and

(3) the total fee is reasonable.

Adopted July 1, 2009, effective January 1, 2010, amended Mar. 1, 2023, eff. July [, 2023.

Comment
Reasonableness of Fee and Expenses

[1] Paragraph (a) requires that lawyers charge fees that are reasonable under the circumstances.
The factors specified in (1) through (8) are not exclusive. Nor will each factor be relevant in each
instance. Paragraph (a) also requires that expenses for which the client will be charged must be
reasonable. A lawyer may seek reimbursement for the cost of services performed in-house, such
as copying, or for other expenses incurred in-house, such as telephone charges, either by charging
a reasonable amount to which the client has agreed in advance or by charging an amount that
reasonably reflects the cost incurred by the lawyer.

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordinarily will have evolved an
understanding concerning the basis or rate of the fee and the expenses for which the client will be
responsible. In a new client-lawyer relationship, however, an understanding as to fees and
expenses must be promptly established. Generally, it is desirable to furnish the client with at least
a simple memorandum or copy of the lawyer’s customary fee arrangements that states the general
nature of the legal services to be provided, the basis, rate or total amount of the fee and whether
and to what extent the client will be responsible for any costs, expenses or disbursements in the
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course of the representation. A written statement concerning the terms of the engagement reduces
the possibility of misunderstanding.

[3] Fixed fees are generally not subject to the obligation to refund any portion to the client if
the lawyer completes the agreed-upon services:; however, fixed fees are subject, like any other fees,
to the reasonableness standard of paragraph (a) of this Rule. and when circumstances so warrant
the attorney is obligated to return the portion that is not earned pursuant to Rule 1.16(d).

[4]F31 Contingent fees, like any other fees, are subject to the reasonableness standard of
paragraph (a) of this Rule. In determining whether a particular contingent fee is reasonable, or
whether it is reasonable to charge any form of contingent fee, a lawyer must consider the factors
that are relevant under the circumstances. Applicable law may impose limitations on contingent
fees, such as a ceiling on the percentage allowable, or may require a lawyer to offer clients an
alternative basis for the fee. Applicable law also may apply to situations other than a contingent
fee, for example, government regulations regarding fees in certain tax matters.

3] In Dowling v. Chicago Options Associates, Inc., 226 1ll. 2d 277 (2007), the Court
distinguished different types of retainers. It recognized advance payment retainers (referred to in
this Rule as special purpose retainers) and approved their use in limited circumstances where the
lawyer and client agree that a retainer should become the property of the lawyer upon payment.
Prior to_Dowling, the Court recognized only two types of retainers. The first, a general retainer
(also described as a “true,” “engagement,” or “classic” retainer) is paid by a client to the lawyer in
order to ensure the lawyer’s availability during a specific period of time or for a specific matter,
This type of retainer is earned when paid and immediately becomes property of the lawyer,
regardless of whether the lawyer ever actually performs any services for the client. The second, a
“security” retainer. sccures payment for future services and expenses. and must be deposited in a
client trust account pursuant to Rule 1.15B(b). Funds in a security retainer remain the property of
the client until applied for services rendered or expenses incurred. Any unapplied funds are
refunded to the client. Any written retainer agreement should clearly define the kind of retainer
being paid. If the parties agree that the client will pay a security retainer, that term should be used
in any written agreement, which should also provide that the funds remain the property of the client
until applied for services rendered or expenses incurred and that the funds will be deposited in a
client trust account. If the parties’ intent is not evident, an agreement for a retainer will be
construed as providing for a security retainer.

[6] A special purpose retainer, identified in Dowling as an advance payment retainer, is a
present payment to the lawver in exchange for the commitment to provide legal services in the
future. Ownership of this retainer passes to the lawyer immediately upon payment; and the retainer
may not be deposited into a client trust account because a lawyer may not commingle property of
a client with the lawyer’s own property. However, any portion of a special purpose retainer that is
not earned must be refunded to the client. A special purpose retainer should be used sparingly,
only when necessary to accomplish a purpose for the client that cannot be accomplished by using
a security retainer. A special purpose retainer agreement must be in a written agreement signed by
the client that contains the elements listed in paragraph (d)(5). A special purpose retainer is
distinguished from a fixed fee (also described as a “flat” or “lump- sum” fee), where the Jawyer
agrees to provide a specific service (e.g., defense of a criminal charge, a real estate closing, or
preparation of a will or trust) for a fixed amount. Unlike a special purpose retainer, a fixed fee is

4-




generally not subject to the obligation to refund any portion to the client, although a fixed fee is
subject, like all fees, to the requirement of Rule 1.5(a) that a lawyer may not charge or collect an
unreasonable fee,

[7] The type of retainer that is appropriate will depend on the circumstances of each case, and
any_written retainer agreement should clearly define the kind of retainer being paid. The suiding
principle in the choice of the type of retainer is protection of the client’s interests. In the vast
majority of cases, this will dictate that funds paid to retain a lawyer will be considered a security
retainer and placed in a client trust account, and if the parties’ intent is not evident. an agreement
for a retainer will be construed as providing for a security retainer. Any unapplied funds of a
security retainer are refunded to the client under Rule 1.16(d).

Terms of Payment
A lavwsyrer-may-require-advanee-payinent-ofa-fee-butis-obliped-to-returnany-unearned-portion:
See-Comments-BB|-through3Pe-Rutet-15-and-Rule--16¢eh-

[8]1 A lawyer may accept property in payment for services, such as an ownership interest in an
enterprise, providing this does not involve acquisition of a proprietary interest in the cause of action
or subject matter of the litigation contrary to Rule 1.8 (1). However, a fee paid in property instead
of money may be subject to the requirements of Rule 1.8(a) because such fees often have the
essential qualities of a business transaction with the client.

[8AM4A4 Rule 1.5 allows fee agreements that are not on an hourly rate, for example, fixed fee
arrangements, so long as the fee charged or collected is reasonable for the services performed as
allowed under Rule 1.5. Where appropriate, lawyers should consider alternative arrangements to
deliver affordable representation. In structuring any fee agreement, lawyers should strive to make
the cost of legal services transparent and predictable, with the goal of reducing misunderstandings
and avoiding fee disputes with clients.

[9JF5} An agreement may not be made whose terms might induce the lawyer improperly to
curtail services for the client or perform them in a way contrary to the client’s interest. For
example, a lawyer should not enter into an agreement whereby services are to be provided only up
to a stated amount when it is foreseeable that more extensive services probably will be required,
unless the situation is adequately explained to the client. Otherwise, the client might have to
bargain for further assistance in the midst of a proceeding or transaction. However, it is proper to
define the extent of services in light of the client’s ability to pay. A lawyer should not exploit a fee
arrangement based primarily on hourly charges by using wasteful procedures.

Prohibited Contingent Fees

[10]#6} Paragraph (e)¢dy prohibits a lawyer from charging a contingent fee in a domestic
relations matter when payment is contingent upon the securing of a divorce or upon the amount of
alimony or support or property settlement to be obtained. This provision does not preclude a
contract for a continigent fee for legal representation in connection with the recovery of
postjudgment balances due under support, alimony or other financial orders because such contracts
do not implicate the same policy concerns.



Division of Fee

[11{H A division of fee is a single billing to a client covering the fee of two or more lawyers
who are not in the same firm. A division of fee facilitates association of more than one lawyer in
a matter in which neither alone could serve the client as well, or referral of a matter where
appropriate, and often is used when the fee is contingent and the division is between a referring
lawyer and a trial specialist. Paragraph (e) permits the lawyers to divide a fee either on the basis
of the proportion of services they render or, where the primary service performed by one lawyer
is the referral of the client to another lawyer, if each lawyer assumes financial responsibility for
the representation as a whole. In addition, the client must agree to the arrangement, including the
share that each lawyer is to receive, and the agreement must be confirmed in writing. Contingent
fee agreements must be in a writing signed by the client and must otherwise comply with paragraph
(d)(2)¢ey of this Rule. Joint financial responsibility for the representation entails financial
responsibility for the representation as if the lawyers were associated in a general partnership. See
In re Storment, 203 111. 2d 378 (2002). A lawyer should only refer a matter to a lawyer whom the
referring lawyer reasonably believes is competent to handle the matter. See Rule 1.1.

121§84 Paragraph (f)fe) does not prohibit or regulate division of fees to be received in the
future for work done when lawyers were previously associated in a law firm, or payments made
pursuant to a separation or retirement agreement.

Disputes over Fees

[13]#94 If a procedure has been established for resolution of fee disputes, such as an arbitration
or mediation procedure established by law or rule, the lawyer must comply with the procedure
when it is mandatory, and, even when it is voluntary, the lawyer should conscientiously consider
submitting to it. Law may prescribe a procedure for determining a lawyer’s fee, for example, in
representation of an executor or administrator, a class or a person entitled to a reasonable fee as
part of the measure of damages. The lawyer entitled to such a fee and a lawyer representing another
party concerned with the fee should comply with the prescribed procedure.

Adopted July 1, 2009, effective January 1, 2010; amended Dec. 22, 2022; amended Mar, 1, 2023, eff.
July 1,2023.

Amended Rule 1.15

RULE 1.15: GENERAL DUTIES REGARDING SAFEKEEPING PROPERTY

(a) A lawyer must not, even temporarily, use funds or property of clients or third persons for
the lawyer’s own purposes without authorization.

(b) A lawyer must hold funds or propertyshat-hold-preperty of clients or third persons that is
in thea lawyer’s possession in connection with a representation separate from the lawyer’s own
funds or property. Funds-shalt All such funds must be deposited in one or more separate and
identifiable interest- or dividend-bearing client trust accounts maintained at an eligible financial
institution in the state where the lawyer’s office is situated, or elsewhere with the informed consent
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of the client or third person. Her-the-purposes-of-tis-Rulera A client trust account means an [OLTA
account as defined in Rule 1.15C(b).paragraph-32); or a separate, interest-bearing non-IOLTA
client trust account established to hold the funds of a client or third person as provided in Rule
1.15C (). paragraph-thy Funds-of-clients-or-third-persons-shall-net-be-depeosited-inanon-interest-
bearing-ornen-dividend-bearing-aceount: Other, tangible property shal must be identified as such
and appropriately safeguarded. Complete-records-of-elienttrust-aceountfunds-and-other-property
shat-be-kept-by-thetawyerand-shall-be-preserved{ora-period-of seven-years-aftertermination-of
the-representation:
Maintenanee-ofcompleterecords-of elient trust-aceountsshalbrequire-thatalavyer:
H-prepare-and-matntain-receipt-and-disbursementjournaksForal-elent-trustnecounts
speetbeally-tdenti brinp-the-datersoureeand-description-efcach-Hem-deposttedand the-date;
pavee-and-purpese-of cach-disbutsement:
2-prepare—and-maintain-—contemporancous—tedger—records—for—al-chent-trust-accounts
showhip-ftoreaehseparate-trustelentor-benebeiary-thesonree-ofalltunds-depesited-the date
ef-each-deposit-the-names-of-all-personsforwhom-the funds-are-or-were-held-the-ameountof
sueh-funds-the-dates—deseriptions-and-wmounts-ofcharges-orwithdrawals—and-the-names-of
al-persons-to-whom-such-fundswere-disbursed:
Br-mantain-copies-ofall-aceowntings-to-chients-or-third personsshowingthe-dishursement

them:

5y-mamtain-copies-ofallretainerand-compensationagreements-with-elientss
Or-maintain-copies-ofall-bilsrepdered-to-chentsfor-legal fees-and-expenses:
H-prepare-and-maintain-reconeciliation-—reports—ofal-elienttrust-accounts-on—at-least-a
gquarterly-basis—inehudingreconeilintions-eftedger balanees-with-chienttrust-aceount-balanees;
B -make-appropriate-arrangementsfor-the-maintenance-of-the records-inthe-event-of-the
closingsate-disselutionror-merger ofa-law-praetice:
Recordsrequired-by-this-Rule-may-be-maintained-by-electroniephotographieor-othermedia
provided-that-printed-copies-can-be-produced;and-the recordsarereadibyaceessible-to-theavwyer:
Each client trust account mustshall be maintained only in an eligible financial institution
selected by the lawyer in the exercise of ordinary careprudesnee.
() A lawyer may deposit the lawyer’s own funds in a client trust account for the sole

purpose of paying bank service charges or minimum balance requirements on that account, but
only in an amount necessary for that purpose.

(dfey A lawyer mustshall deposit in a client trust account funds received to secure payment
of legal fees and expenses, to be withdrawn by the lawyer only as fees are earned and expenses

are incurred. Eundsreceived-as-afixed-feera-generalretainer-oranadvance-paymentretainershall

be-deposited A lawyer must deposit in the lawyer’s general account or other account belonging to
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the lawyer funds received as a fixed fee, an engagement retainer, or a special purpose retainer, as
described in Rule 1.5. An-advance—payment—retainer—may—be-used-only—when—necessary—to
aceomphish-somepurpese-for-the-chent-thatcannotbe-nccomphished-byusing-a-securityretainer

An-agreement-for-an-advance-payment retainer-shatl-be-in-a-wiriting stened-by-the-chent-that-uses
the-term—advanee-paymentretainerto-deseribe-theretaines-and-states-thefollowing:

H-the—speetal-prrposefor-the-ndvance-paymentretaiherand-an-explanation-why—itis
advantageous-to-the-elent;
-thatrtheretainerwillnot-be-heldinaclienttrust-account- thatitwill-become the-property
efthe-lovverupon-payment-and-thatitwill-be-deposited-in-the fawyer s-general-aceount;
B-the-mannerin-which-theretatner-wil-be-appliedfor-servicesrendered-and-expenses
rnewrred:
(H-that-aportion-of-the-retainerthat-isnot-earned-orrequtred-for-expenses—will-be
refunded-to-the-chient:
S3-that-the-ehient-has-the-optionte-employ-a-seeurity-retainer-provided-however-thatif
the-tawyeris-upvwithng-to-represent-the-ehentwithoutrecebving-an-advance-paymentretaier;
the-agreementnrustso-statennd-provide-the-lawver sreasonstor-that-condition:
(e)tdy Upon receiving funds or ether property in which a client or third person has an interest,
a lawyer mustshall promptly notify the client or third person. Except as stated in this Rule or
otherwise permitted by law or by agreement with the client, a lawyer mustshal promptly deliver
to the client or third person any funds or ether property that the client or third person is entitled to
receive. Upon-andsupen request by the client or third person, a lawyer mustshal promptly render
a full accounting regarding such funds or property.

(fifey When in the course of representation a lawyer is in possession of funds or property in
which two or more persons (one of whom may be the lawyer) claim interests, the funds or property
mustshal be kept separate by the lawyer until the dispute is resolved. The lawyer mustshall
promptly distribute all portions of the funds or property as to which the interests are not in dispute.

(g) Withdrawals from a client trust account must be made only by check payable to a named
payee or by electronic transfer and not by cash. No check may be made payable to “cash.” No
withdrawal of cash may be made from a deposit to a client trust account or by automated teller or
cash dispensing machine.
smount-or-are-expected-to-be-held-for-a-short-period-oftimer-inehudingadvances{foreostsand
expenses;and-funds-belonging inpart-to-aelientor-third-person-and-in-patt-presenth-or-potentiatly
te—%he—l%&a%ef-kaw—ﬁma——shaﬂl L—b&éepes&eé-m—en%ﬂi—mere%%%-aeeeaﬂ%s%—éehﬁed—m

state-taw-to-do-business—in-the-state-of Hineois-and-which-offers JOLTA-acecounts-within-the
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reguirements-of-this Rule-as-administered-by-the- LavaversFrust-und-of- Hlinois:

-Eligible-institutions-shatbmaintain HOLTA-accounts-that pay-the-highestinterestrate-or
dividend-avatable—from-the-nstitution—to-ttsnon-toLTA—account-customers—when TOLTA
aecotiits-meet-or-exeeed-the same minimun-balance-or-other-aceount-ehigibilitpuidelines—+f
amytn-detesminino the-highestinterestrate-or dividend-generathy-available from-the-dinstitution
to-ttsnon-1OLTA-aecounts-eligible institutions-may-considerfactors-in-addition to-the IOLTA
aecouni-balanee —customariby—considered-by—the—institution—when-setting—interest-—rates—or
dividends-for-its-customers—provided-thatsuch-factors-do-net-diseriminate-between1OLTA
accounts-and-accounts-ofnonlO0LTAcustomers—and-thatthese-factors-donotincludethat-the
aceotttran-HO LT A —aecoumt:

Aot A-aecount-that-meets-the-highest-comparable-rate-or-dividend standard-set
torth-i-parastaph- (A2 mustuse-one-ei-theidentified-account-optionsas-antobTA-account;
or-pay-the-equivalent-yield-on-an-exdsting- 10T Aaccountin-Hew-ofusine-the highestovield
bank-product:

tara-eheckingnceount—payingpreferred—interest-—rates—such-as—money—market—or
tndexed-rates:-orany-olhersuitable-interest-bearing-deposit-account-otfered-by-the-eligible
institution-to-its-non-10LTA-customers:

(by-foraccomntswith-balances-o£-$100:000-or-morea-businesscheeking-account-with
automated-investmentfeature-suehas-an-overnieht-sweep-andinvestment-in-repurchase
asreementsfully-colateralized- byt -Covernmentsecurities-as-defined-in-paragraph-th)

fetoraccounts-with-balances-of $100,:000-ormore—a-money-marketfund-with-er-tied
tor-cheel—wating-capacity-that-must-be-soleh-invested-ipS—-Geverment-seeurities-or
seeurttes-futh-collaterahred-byv LS G overnmentseeuritiesand-that has-total-assets-ofat
least-S250mithien:

{h-As—an-alterpative to-the-aecount-options—in-paragraph-(H(3—the-financtal-Hnstitution
ma-pay—a-sate-harboryield-equalbto-T0% o btheFedernl-Funds FargetRate—or-1+0%:;
whicheveris-highes:

Sr-EachHavwveror-lawtioshatb-divect-theelisible-finaneia-nstitution-to-remit-meonthly
earnings-on—the - 1OL FA—aecomt-direetly-to—-the—tawvers—FrustHund-o F-Hinots—or-each
wehividual-tOE A A—account—the—eligible—fnancialdnsttuton—shal-provide—a—statement
transmitted-with-eaeh-remittance showing-the-pame of the tawyeror-dow-fHrm-directing that the
remitance-besent-theaceountnumber-the remittance-pertodr-therate-onterestapplied:-the
aceount-balanec-on-whichthe interest-was-ealenlated:theveasonable servicedee(sifanythe
sross-eariings-forthe remittance-periods-and-the-netamount-olearningsremittedRemittances
shal-be-sentto-the-Lavwyersdrust-Fund-electronically-unless-otherwise-agreed—The finaneial
mstitnton-may—assess-onh—atowable-reasonable fees—as-detined-in-paragraph-GHSteesin
excess-of-the-earnings-aeerved-on-an-mdividualHHOLTA-accountforany month-shall-net-be
taken-from-earnings-accrued-on-other 10LTA-aecounts-or from-the prineipal-of the-aceount:

fer-dtavwyeror-tavwtinm-should-exercise reasonablejudement-in-determining-whether-funds

of-a-client-orthird personare-nominal-in-amount-orare-expected-to-be-heldtorashortperiod-of
tme-No-charge-of ethicalimpropriety-or-other-breach-ef professional-conduet-shallattend-to-a

lavsyeris-ordaw-Hrm s-exereise-ofrensonablejudpment- under this-rule-or-decision-to-place-chient
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fandsinan o T Asecomntoranon-tOL A elientirustaccounton-the-basis-o fthat determination:
Ordinanty—in-determining-the-brpe-of aeecountinto-which-to-depositpartievtar-fundsfora-clientor
third person—alawyveroralaw-firm-shatHakeinto-consideration-the-folowinpg-factors:

H-theameuntef-interest-which-the-funds-would-eam-during-the-period-they-are-expected
to-be-held-and-the tikelihood-of delay-in-therelevanttransaction-orproceeding:

2)-the—-cost-of-estublishing—and-administering—thenecount—inehuding—the—cost-of-the
larwyersserndees:

{3Hthecapabiity-of-the-finapeiabinstitutionthrough subaeecountingto-ealenlate-and-pay
interestearned-by-each-chient's-fundsrnetofany-transactioncosts—to-the-mdbiduatclent:
thy-Ad-trast-accouitswhethe O A ornon-lOLE T A shall-be-establishedin-complinneewith

the-following-provisions-on-dishonored-instrument notifieation:

(H-Aawsershatbmaimtaintrustaecounts-onb—in-elieible-Ananeial-nstittions-that-have
filed-with-the-Attorney-Registration-and-Diseiplinary-Commission-anasreement—in-a-form
provided-by-the-Comnissionto-report-to-the-Commission-in-the-event-amy-properhy—payable
mstrumentis-presented-apamstu-chenttustuccount- containine-tnsutlicient-Funds—irrespeetive
ofwhetherornotthe-instrumentis-honered—Aan-suehagreementshatl-apph—to-all-branchesof
the-financiabnstition-and-shallnot-becanceled-except-upon30-daysnoticetn-writing-to-the
Commission—he-Commisston-shall-annualypublish-a-hist of-financial-Hnstitutions-that-have
apreed-te-comply-vath-thisrule-and shalbestablishrulesand proceduresgoverningamendments
to-the-Hst

2-Fhe-overdraftnotficationnpreement-shatbprovide thatallreperts made -by-thefinaneial
mstiiution-shatb-bednthe-follovwine-format

far-tHr-the-casc-ofa-dishonoredinstrumentthe reportshal-beidentical- to-the-overdraft
notice-customarth-forwardedto-the depositorand showldinelude-acopy-otthe-dishonered
wstrumentH-such-a-copy-is-normath-provided-to-depeositors;and

(by-In-the-ease-of-instruments—that-are-presented-against-msuftieientfundsbut-which
mstrments-are-honoreds-the-reportshallidentifi-the inancialnstitution-thedavwyer or-daw
fir-theaccount-number-the-date-of-presentationfor-payment-and-the-date-patds-as-wel
as-the-ameountofoverdraftereated-thereby-Suechreportsshall-benade simultaneoushy-with;
and—within-the—time-provided-bylawfornotice—et-dishoner—tany—H-an—instrument
presented-againstinsuthieientfundsis-honored—then-the report-shall-be-made—within-five
banking-days-of the-date-of presentation-for paymentagainstinsuificient-funds.

Br-Evenytawyerpracticing-oradmitted-to-practice-n-thisjurisdietion-shall-as-acondition
thereof—be—conclusively—deemed--to—have—consented—to—the—reporting—and—production
requirements-mandated-by-this-Rule

{(4-Mothing-herein-shal-preelude-afinaneiabnstitutionfrom-charginga-partienlarlavwyer
er-taw-firm-forthe reasonable-cost-of producing the reports-and-recordsrequired-by-paragraph
thy-of-this-Rule—Fees-charped-for-the-reasonable-cost-of-producing-the reports—andrecords
required-by-paragraph-thy-are-the-sole-respensibilibofthe-lawyerorlawfirm-—and-are-not
alewablereasonable feestorlOLTA-accounts-as-those-are-defined-in-paragraph(H8)-

H-Adavwyerwhelearns-ofunidentified funds-inantOETA-accountmustmake pertodie-efforts
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to-tdentiy-and-return-the funds-to-the rightful- owner— 1 afler 1 2-months-of the-discoveryofthe
untdentifted-funds-the-lawyer-determines-thatascertaining-the-ownership-or-securing the return-of
the-funds-wil-netsuceeed; the-dawyer-mustremit the-funds-to-the Lawyers Trust Fund-of Hlinois:
Ne-charge-ofethical-impropriety-or-otherbreach-of professional-conduet-shall-attend-to-alavwyerls
exercise-of reasenablejudementunder-thisparagraph-(i)-

A-taveyrer-who-ettherremitsfunds-in-error-or-later-aseertains-the-ownership-efremitted-funds
may-raake-a-elaim-to-the bawyers Trust-Fundr-which-afterverification-of the claim-will-retusn-the
fondsto the-lavwrer—

H—Petinitions

H—Funds—denotes-any—form-ofmoney—ineluding—eashpayment-instruments-sueh-as
cheeks—money-orders-orsales-drafis—and-electronie-fund-transfers-

o FA-accountmeans-a-pooled-interest—or-dividend-bearing-client-trust-account;
established—with-an—ehsible-financinl-institution—with—theLawyers-Trust-Fund-ofdHineis
designated-as-neome-beneficiarytor-the-depostt-of-nominal-or-short-teem-funds-of-clients-or
third-persons-as-defined-inrparagraph Fandfrom-which-funds-may-be-withdravwn-upenrequest
as-seon-as-permitted-by-law:

3 Ehetble-financial-institvtion —is—a-bank-or-a-savings-bank—insured-by-the-Federal
Deposi—{nsurance—Corporation—or—an—open-end—investinent—eompany-tegistered—with—the
Seeurtties-andbxehange Conmmission-thatagreesto-provide dishoneredinstrumentnotification
regarding-any-type-of-client-trust-nceount-as-provided-in-paragraph-thy-of this-Ruleand-that
withrespeetto-lOE FAaccountsotfers 10 Aaccountswithinthe requirements-ef paragraph
BotthisRule:

td-=Properhy-payablerelersto-aninstrument-whichs-if presented-in-the-normalcourse-of
business—si-a-formrequirine-paymentunderthedaws-of-thisjurisdietion:

B Money—market-tund—is—an—investnent—eompany -registered-under—the—tnvestnent
Company-Aet-of-1940as-amended-thatisqualified-to-held-HseH out-to-investors-as-a-money
market-fund-or-the-equivalent-of-a-moneynarketfund-under Rules-and-Regulations-adopted
by-the-Securties-and-bxchange-Commission-puesusit-to-said-Aet

(6 2LES— Government—seeurtties ™ refers—to-LaS—Treasun—obligations and-oblipations
ssved-by-orpuarantieed-as-to-prineipaband-interestbyanv-\AA-rated-United-States-ageney-or
steumentality-thereof-A~datly-overnight-finanetal-repurehase-agreement-{repo-may—be
established-onby—with-an-institution-that-is-deemed-to-be-“welcapitalized ot —adequately
capitalizedas-defined-by-applicablefederal statutes-and-regulations:

(H—Safe-harbortisaydeld-thatif patd-by-the finaneialinstitution-on O L A-aceounts-shall
be-deemed-asa-comparablereturn-in-comphanee-with-this Rule-Sueh-yield shall-be-eateulated
bustpess-day-ofthe-elendarmonth:

S-Alewable-reasonable—fees™for lOETA-aeccountsare-per-cheek-charges—per depesit
charges—a-fee—tn-tieu-of a—minimum—balaneefederal—depositinsurance—fees—antomated
fpvestment-(Csweeps-fees-and-a-reasonable-maintenancefee—ifthesefees-are—charged-on
comparable—aecounts—maintained—by—pontOLTA—deposttors—AH—other—fees—are—the
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responsibility-of-and-may—be-charged-to—the davwyer-ortaw-firm-maintaining-the JOLTA
aceouh
H-“Untdentified-funds™are-ameounts-accumulatedin-an-1OLTA-account-that-cannot-be
documented-as-belongingto-a-client—a-third-personor-thetawyer-or-taw-frm—
Her-tathe-closing-of-areal-estate-transactionsa-tavarer s-disbursement-of-funds-deposited-but
notcollected-shall-notviolate-his-or-her-duty-pursuant-to-this-Rule- 15 iE-prior-to-the-closingthe
haveyer-has-established-a-sepreguted Real-istate Funds-Aeccount-(REEA ) maintained-solely-forthe
recetpt-and-disbursement-ofsueh-funds-has-deposited-suehfunds-intoa-REFA~and:
H-is-aetingas-a-closing-agent-pursuant-to-aninsured-elosing-letterfor-a-title-insurance
company—tecensed—in—-the—State—oftHinois—and—uses—for—sueh—funds—a—sepregated-REFA
maintained-soleh-forsuch-title-insuranee-businessor
-has-met-the—good-funds”requirements—Hhe-pooddundsrequirements—shat-be-met-if
the-bapliwhich-the RERAwas-establshed-hasapreedina-vwriting-directed-to-the-laveverto
honeral-disbursement-orders-drawn-on-that REIA-for all-transactions-up-to-aspeeified-doHar
amountnotless-than-thetotalameuntbemg-deposiedin-good-tunds-Good-tunds-shall-inelude
enbthe-folowingdorms-of deposits—{ara-certified-checle{b)-acheclissued-byv-the-State-of
Hinots-the United-Statesror-a-political subdivisiop-of the-State-of Hlinois-or-the United-States;
fer-a-cashiers—eheek—teller’scheek-bank-menev-order-or-official bank—<heeldravwn-on-or
tsved-by—a-branetalinstitutioninsured-byv—the-Federal-Deposi-Insurance-Corporation-or-a
comparable-ageney-ofthe-federal-orstate-povernment{(d-a-cheek-drawn-on-the trust-aceount
efamrlawverorreabestate-broker hieensed-under-thedaws-ofanystate{eta-persenateheck-or
checks—n-an-sppregate-amount-not-exceeding$5000-per—closinpif the-tavwyer makingthe
depesii-has—reasonable-and-prudent-grounds—to-believe-that-the-deposit-will-be-rrevocably
eredited-to-the REEAA(H-acheckdravwn-on-theneeount-efor-issued-by-a-lenderapproved-by
the-United-States-Bepartment-of-Houstng-and-Urban-Development-as-eithera-supervised-or-a
popsupervised-mortpavecas-defined-in 24-CE RS 2022 (o)-a-check-fom-a-ttle-nsuranece
company-Heensed-trthe-State-of Hinoisorfrom-a-tile-tasuranceavent-ef the-tile-nsurance
company—provided-that-the-title-insurance—company—has—guaranteedtheftunds-ofthat-title
msuranee-agent-Without-hmitine-thertehis-o b thedavacer-againstapy-person—it-shatb-be-the
responsibihity-of-the-disbursing-lawyertoretmburse-the-trust-accountforsuch-funds-that-are
notcollectedand-tor-anytees—charges-and-interestassessed-by-the-paying-bank-on-account-of
sueh-funds-betnp-uneollected:

Adopted July 1, 2009, effective January 1, 2010; amended July 1, 2011, effective September 1,
2011; amended April 7, 2015, eff. July 1, 2015; amended Mar. 1, 2023, eff. July 1, 2023.

Comment

[1] An attorney’s unauthorized use of another’s funds is called conversion. The Illinois
Supreme Court has drawn a distinction between the common-law tort of conversion and the
conduct by an attorney that warrants the imposition of discipline, noting that *“[a] typical, although
not necessarily exclusive. type of conversion by an attorney which warrants discipline involves
the conversion of funds that have been deposited or received by an attorney for a specific purpose
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or for the use of another.” /nre Thebus, 108 1ll. 2d 255, 264 (1985). Conversion of trust funds
occurs when a lawyer uses those funds for a purpose other than that for which they were delivered.
Conversion is typically proven when the client trust account is either overdrawn or when the
lawver allows the balance in the client trust account to become less than the sum total of all client
and/or third person funds the lawyer is required to maintain in trust. /n re Ushijima, 119 11, 2d 51
S8 (1987). [nre Cheronis, 114 111, 2d 527 (1986).

[2] Funds of clients and third persons include amounts received by a lawyer to secure payment
of legal fees and expenses and to be withdrawn by the lawyer only as fees are earned and expenses
incurred; funds belonging in part to a client or third person and in part presently or potentially to
the lawyer or law firm; and funds in which two or more persons (one of whom may be the lawyer)
claim interests.

[3].A lawyer should hold property of others with the care required of a professional fiduciary.
Securities should be kept in a safe deposit box, except when some other form of safekeeping is
warranted by special circumstances. All property that is the property of clients or third persons,
including prospective clients, must be kept separate from the lawyer’s business and personal
property and, if monies, in one or more client trust accounts. Client trust accounts should be made
identifiable through their designation as “client trust account” or “client funds account” or words
of similar import indicating the fiduciary nature of the account. Separate trust accounts may be
warranted when administering estate monies or acting in similar fiduciary capacities. A-lawyer
should-maintatn-on-a-current-basis-complete-records-of-ehent-trust-aceount-funds-as-required-by
paragraph—{tay—inetuding—subparagraphs—H)—threugh—(8—These—requirements—artienlate
reeordkeepingprineiples-that-provide-direetion-to-atawyer-in-the-handlne-of- funds-entrusted-to
theduwyerby-a-elient orthird person-Comphanee-with-these requirements-with-benefitthe-attorney
and-the-ehent-or-third-part-os-thesefiductary-fupds-will-be-safepuarded-and-documentation-will
be-avattableto-fulil-the-lnwyer s fiduetar-obligation-to-provide-an-nccounting-to-the-owners-of
the-fundsand-torefute-am—charpethat- the funds-were-handled-improperh=

[41f2} While normally it is impermissible to commingle the lawyer’s own funds with client
funds, paragraph (c)¢b) provides that it is permissible when necessary to pay bank service charges
or 1o meet minimum balance requirements on that account. The lawyer must keep
accurateAeeurate records must-be-kept regarding which part of the funds belong to the lawyer.-are
thetowyer-s:

[51 A lawver who receives funds or property by any means must take reasonable steps to
safeguard and segregate client and third-person funds and property pursuant to Rule 1.15. Lawvers
using an electronic payment method, including credit cards, ACH transfers (Automated Clearing
House electronic funds transfers), and online payment systems, to accept the payment of client or
third-person funds must take reasonable steps to ensure that the use of such a method does not
result in any commingling with the funds of the lawyer, does not risk the loss of any client or third-
person funds, and does not compromise the identity of any client or third-person funds. A lawyer
also must take reasonable steps to ensure that client or third-person funds accepted through an
electronic payment method are transferred immediately to an IOLTA account or non-IOLTA client
trust account maintained by the lawyer.

[6] In addition to the steps described in Comment [5]. lawyers have an obligation to make a
reasonable investigation into the reliability, stability, and viability of an electronic payment

-13-




method or system to determine whether the method or system takes appropriate measures to
segrepate, safeguard, and ensure the prompt transfer of client funds. Rule 1.1 governs a lawver’s
duty to understand the benefits and risks of relevant technology. Rule 1.6 governs a lawyer’s duty
to maintain confidentiality of information relating to a representation.

[7] Paragraph (d) relates to legal fees and expenses that have been paid in advance. The types
of fee agreements are described, and the reasonableness. structure, and division of legal fees are
governed by Rule 1.5 and other applicable law.

[81f34 Lawyers often receive funds from which the lawyer’s fee will be paid. The lawyer is not
required to remit to the client funds that the lawyer reasonably believes represent fees owed.
However, a lawyer may not hold funds to coerce a client into accepting the lawyer’s contention.
The disputed portion of the funds must be kept in a trust account, and the lawyer should suggest
means for prompt resolution of the dispute, such as arbitration. The undisputed portion of the funds
mustshat be promptly distributed. Specific guidance concerning client trust accounts is provided
in the Client Trust Account Handbook published by the lllinois Attorney Registration and
Disciplinary Commission and available on its website (www.iardc.org).as-well-as-on-the-website
ofthe-HinoisAttornev-Repistration-nnd-Diseiplinan- Commission:

[BAJ-Parasraph-fe)relates—to-tegal-fees-and-expenses-that-have-been-paidin-advance—The

reasonablenessstructure-and-division-e Hepalfees-are poverned-byv-Ruled-3-and-otherappheable

{33 Paragraph-feymustbe-readtin-eonfunction-with-Dovwling-v—Chicago-Options=tssociates:
tres-226-HE-2d- 27700 An-Peowling—the-Court-distinouished-ditferent-bpes-otf-retainers—t
recounized-advance-paymentretainersand-approved-thebuse-in-limitedcircumstanees-where-the
wyerand-chent-apree-that-aretainershould-beeome-the-property-ofthetawyer-upon-pavment:
Prior—to-Pewling—the- Court-recopnized-only-bwo-types-of-retainers—he-first-a—general retainer
falso-deseribed-asuw-true " “enpagement;or“elassie retameris-patd-by-a-echent-to-the-laveyerin
order-to-ensure-the-lavwarer's-avatability-during-a-specitic period-of time-orfor-a-specific-matier:
This—type—ofretaineris—enrned—when-pad-and-immediately-becomes-propert—of—thetavwsyer
regardiess-ofwhether-the-lawyer-ever-actualb-perfornsany-servicesfor-theehent—The-secondsa
“securty-retainer-secures-payment-for-futire-servicesand-expenserand-must-be-depeosited-ina
clent-trust-accommt-pursuant-to-paragraph-faFundsin-a-securityretainerremain-the-propesty-—of
the-ehent-untid-apphied—for-services—rendered-or-expenses—inetrred—Any—unappliedtunds—are
refunded-to-the-chent—Any-writtepretamerapreement-should-clearby-define-the-kind-of retainer
beingpaid—Hthe-parties-apree-that-the chent-will pay-a-seeurity-retainerthat-termshould-be-used
n-any-writtenagreement-whieh-should-also-provide that the fundsremain-the-property-of the-chent
until-applied-for-servicesrendered-or-expenses-inctred-and-that-thefunds-will-be-depesited-in-a
chient-trust-aceount—H-the-parties—intent-is-—not-evident—an—agreementfora—retainer—witl-be
construed-as-providing-fora-securibretainer:

B An-advance-paymentretateris-a-present-payment-to-the-lawyer-in-exchangefor-the
commitment-to-provide-legal services-irthe-future~Ownership-ofthis-retatner passes-to-the-dawyer
immediateby—upon-payment—and-the-retainermay-not-be-deposited-into—a—clenttrust-account
because—a—tawyer—may—not-commingle—property—of-a—chent-with—thelawyer s—own—preperty-
Heweverr-any-portion-of an-advanece-paymentretainer-that-is-not-earped-must-berefunded-to-the
ehent-An-advance payment-retainershould-be-used-sparingly-onb-whennecessary-to-accomplish
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a-purpese—tor-the-elient-that-cannot-be-accomplished-by-using—a-securityretainer—An-advance
payment-retainer-agreementrpust-be-in-a-written-agreement-signed-by-the-client-that- contains-the
elements-hsteda-parapraph-{e)—-An-advanee-paymentretainer-is-distinguished-from-a-fixed-fee
(also-deseribed-as—a—Hat-or—lump-sum’fee)—where-theJawyer-agrees-to-provide-a-specifie
serviee-{e-g—defense-ofa-eriminal-chargea-real-estate-closing-er-preparation-ofa-will-or-trust)
fora-fixed-amount-Unlike-an-advance paymentretainer«fixed-fee-is-generaly not-subject-to-the
eblipationtorefund-any-portion-to-the-chent-althoush-atixed-fee-is-subjectlike-all-feesto-the
requrement-of-Ride-1-5(a) - thatalavwyermay-not-charge-or-cotlectan-unreasonable fee:

BBl 3he-tvpe-ot-retainerthatis-appropriate-will-depend-en-the-etreumstances-of-eachcase:
‘Fhe-euidingprineiple-in-the-choice-of-the-type-of retainerisprotection-of the-elient’s-interests—n
the-vast-majority-of-cases—this-will-dietate-that-bunds-paid-toretain-atavwyerwill-be-considered-a
seetrity-retatnerand-placedtn-a-clent-irust-aceount-pursuant-to-this-Rule:

[9]f44 Paragraph (f)fe} also recognizes that third parties may have lawful claims against
specific funds or other property in a lawver’s custody, such as a client’s creditor who has a lien on
funds recovered in a personal injury action. A lawyer may have a duty under applicable law to
protect such third-party claims against wrongful interference by the client. In such cases, when the
third-party claim is not {rivolous under applicable law, the lawyer must refuse to surrender the
property to the client until the claims are resolved. A lawyer should not unilaterally assume to
arbitrate a dispute between the client and the third party, but, when there are substantial grounds
for dispute as to the person entitled to the funds, the lawyer may file an action to have a court
resolve the dispute.

B he-oblipations-ofa-lavwyerunderthis-Rule-are-independent-of-those-arisingfrom-uetivity
otherthanrenderine-lepalserdees-For-example-a-lavaerwheserves-only-as-an-escrow-agentis
governed-by-the-applicablefaw—relatingto-fiduciarieseven-thengh-thedavwyerdoes notrender-legal
services-in-the-transacton-and-is-not-governed-by-this-Rule:
third-persons-be—deposited-in-one-or-more1OL1 A—neeounts—as-defined-inparagraph-H2-and
provides—that-the-interest-earned-on-any-such-accounts—shall-be-submitted-to-the-awyers Trust
Fund-ot-Hipois—Thetavwyvers-Frust-tund—ot-Hinets—will-disburse—the-funds-so-received—to
qualifring-organizations-and-programs-to-be-used-for-the purposes—set-forth-in-ts-by-laws—The
prpeses-of-the-bLawyers-Trust-Fund-of Hineis-may-not-be-changed-without-theapproval-of the
the-reasonablejudamentof-the-depositingtaveyreror-tav-fimn-Client-and-third-persen-fundsthat
are-netthernomnaborshort-tesmshall-be-deposited-Hrseparate tnterest-ordividend-bearins-clent
trustaecountsfor-the benefitof the-elient-assetforth-inparagraphs{arand-{H-

FH-Parapraph-(y-requires—that-lawyers-mantain-trust-aceounts-onh—in-financial tastitutions
that-have-agreed-to—report-trust-aceount-overdrafis—to—the- ARDC—The-trust-account-overdraft
netiication-program-ts-intended-to-provide-carby-detectionofproblems-tn-lavevers™trust-accounts;
so-thaterrors-by-tawyers-andiorbanks-muay-becorrected and sertoustavwyertranspressionspursued:

Bi-Paragraph—(—apphes—when—aeceumudated—balances—in-an1 0L A—aceount—cannot-be
doedmented-ns-belonuins to-anidentifinble-chentor-third parpor-to-the-tavaver- e lavw-firm-This
paragraph-provides-a-mechanisin-for-a-lavwyer-to-remeve-these—{tunds{from-an 1O A-account
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whenr-in-thedavwyer sreasonablejudgment-futhereffortstoaccount-for them-atleraperiod-of12
months-are-not-tikeh—to-be-suceessful—This-procedure-factitates-the-effective-managementof
oL FA—accounts—by—tavwyers—addresses—situations—where—an—0OLTA—account—becomes—the
responsibitity-efatavwyer's suceessorlaw-partner-or-heb-and supports-the provision-ofeivil legal
ard--Hinots:

FhetbawyersFrustrund-of- Hinois-willpublish-instrucionsfor-lawyersremitting-unidentified
funds—Proceeds-ofunidentifiedfundsreceived-underparasraph-(-will-be-distributed-to-qualifying
organizations-and-programs-according-to-the purposes-setforthin-the-by-laws-of the Lavwyers Trust
Eund—When-alavwyerlearns-that-funds-have-beenremitted-in-error-or-later-identifes-the-ownerof
remitted-funds;-the-lavwyer may-makea clabim-to-the Lawyers Trust Fund-for thereturn-of-the funds:
After—verifieation-of-the-claim—the LawyersTrust- Fund-willretn-the-funds—to-thedawyer-whe
then-ensures-thetunds-arerestored-to-the-owner:

Paragraph-(i-relates—onby—to—unidentified-Amds—for-which-no-owner—can-be-ascertained:
baclatmed—unds—in—elient-trust-aeccounts—funds—wheose-owner—is—known-but-have-not-been
elatnmed—sheuld-be-handled-accordingto-applicable-statutes-including-the- Uniform -Disposition
efHuclaimed-Property—Aet765-H-C5-1025-etseq)—

[9{Paragraph-{i)-provides—definitions—that-pertain-specifieathy—to-Rule 115 Paragraph-(1H
defines-expansiveby-the-mmeaning-of funds; to-includeany-form-of-moneyv—ineludins-electronie
fund-trapsiers—Paragraph{(2)-defines-anJO LT A-aceountand-paragraph-3)-defines—an-eligible
finapeia-nstitution-for-purpeses-efthe-everdrafi-notifieation-and JOLTA-programs—Paragraph-(4)
defines—properhy-payable nterm-usedin-the-overdralinotification-provistons-in-paragraph-Cofh-
Paragraphs-5)-threvsh{(8)-define-termspertathing—to10l-TA—aceounts—LParasraph(9-defines
“upidenttfied-fundsas-that-term-isused-n-parasraph-(i—

HoHRaragraph-toappliesonly-to-the-closing-of real-estate-transactions-and-adepts-the “good-

fonds“—dectrine—that-deetine—provides—for-the—disbursement-of funds—deposited-but-net—yet
collected—-thetawyver-has—alreadyv—established-an—approprinteReal-Estate bunds—Aecount-and

othervasedutilsall-efthe requirements-contained-in-the-Rute:

Adopted July 1, 2009, effective January 1, 2010; amended July 1, 2011, effective September 1, 2011
amended April 7, 2015, eft. July 1, 2015, amended Mar. | 202> eﬁ July 1, 2023.

New Rule 1.15A

RULE 1.15A: REQUIRED RECORDS

(a) For each client matter, complete records of client trust account funds and other property
must be kept by the lawyer and must be preserved for a period of seven vears after termination of
the representation.

(b) Maintenance of complete records of client trust accounts requires that a lawyer:

(1) prepare and maintain receipt and disbursement journals for all client trust accounts
required by this Rule containing a record of deposits to and withdrawals from client trust
accounts specifically identifving the date, source. and description of each item deposited and
the date, pavee. client matter, and purpose of each disbursement. In addition, for each

-16-




electronic transfer, the journals should include the name of the person authorizing transfer and
the financial institution and account number to or from which funds were transferred;

(2) prepare and maintain_contemporancous ledger records for all client trust accounts
showing, for each separate trust client or beneficiary. the source of all funds deposited: the date
of each deposit; the names of all persons for whom the funds are or were held; the amount of
such funds; the dates, descriptions, and amounts of charges or withdrawals; and the names of
all persons to whom such funds were disbursed:

(3) maintain copies of all accountings to clients or third persons showing the disbursement
of funds to them or on their behalf, along with copies of those portions of clients’ files that are
reasonably necessary for a complete understanding of the financial transactions pertaining to
them:

(4) maintain all client trust account checkbook registers, check stubs, bank statements,
records of deposit, and checks or other records of debits;

(5) maintain copies of all retainer and compensation agreements with clients:

(6) maintain copies of all bills rendered to clients for legal fees and expenses;

(7) prepare and maintain three-way reconciliation reports of all client trust accounts on at
least a quarterly basis; and

(8) make appropriate arrangements for the maintenance of the records in the event of the
closing, sale, dissolution, or merger of a law practice.

Records required by this Rule may be maintained by electronic, photographic, or other media
provided that printed copies can be produced and the records are readily accessible to the lawver.
(¢) A three-way reconciliation consists of the following steps:

(1) The first step is to take the balance in the checkbook register at the end of the
reconciliation period and compare it with the adjusted bank statement balance for that period.
The bank statement balance is adjusted by adding deposits not vet credited and subtracting any
checks or other debits not vet posted to the account.

(2) The second step in the reconciliation is to add together the ending balances of all client
ledgers.

(3) The third step in the reconciliation is to subtract the disbursements journal balance from
the receipts journal balance by (i) taking the ending figure calculated for the previous period,
(1) adding the receipts journal balance for the period in question, and (i) subtracting the
disbursements journal balance for that period.

All three balances ({igures from the check register, client ledgers, and receipts/disbursement
journals) must agree with the adjusted bank statement balance.,

Adopted Mar. 1. 2023, eff. July 1, 2023,

Comment

11 A lawver must maintain on a current basis complete records of client trust account funds,
including transfers made electronically, as required by paragraph (b), subparagraphs (1) through
(8). These are minimum requirements. which articulate recordkeeping principles that provide
direction to a lawyer in the handling of funds entrusted to the lawyer by a client or third person.
Compliance with these requirements will benefit the lawyer and the client or third person, as these
funds will be safeguarded and documentation will be available to fulfill the lawyer’s obligation to
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provide an accounting to the owners of the funds and to refute anv charge that the funds were
handled improperlyv.

[2] A three-way reconciliation is a comparison of the bank statement balance with the balances
in the lawyer’s records to determine that the figures in the lawver’s records are accurate and in
agreement with the bank’s figures. The three-way reconciliation report amount must always equal
the total sum belonging to all clients and third persons whose money the lawver is holding in trust.
While a lawyer must prepare and maintain three-way reconciliation reports of all trust accounts on
at least a quarterly basis, lawyers should note that banks may allow only 30 days from statement
date to notifv the bank of errors.

[3] If the balances in a three-way reconciliation do not agree, records should be reviewed for
entries that do not match or for any addition or subtraction errors, until all three {igures are the
same. For a more detailed discussion, see the Client Trust Account Handbook published by the
Hlinois Attorney Registration _and Disciplinary Commission _and available on its website
(www.iarde.org).

New Rule 1.158B

RULE 1.15B: TRUST ACCOUNTS AND OVERDRAFT NOTIFICATION

(a) Use of JOLTA Accounts. A lawver must deposit all funds belonging to a client or third
person into an IOLTA account unless the funds can otherwise earn net income for the client or
third person. Net income means interest that exceeds the costs incurred to secure such interest. A
lawyer must deposit client or third-person funds that can earn net income for the benefit of the
client or third person in a separate, interest- bearing non-IOLTA client trust account, with the client
or third person designated as the recipient of net interest generated on that account. A lawyer must
not deposit any client or third-person funds into an account that does not bear interest or pay
dividends.

(b) Account Determination. A lawver must consider the following factors in determining
whether the client or third-person funds can earn net income for the benefit of the client or third
person:

(1) The amount of client or third-person funds to be deposited:

(2) The expected duration of the deposit, including the likelihood of delay in the matter for
which the funds are held:

(3) The rate of interest at the financial institution where the funds are to be deposited;

(4) The cost of establishing and administering a non-IOLTA client trust account for the
benefit of the client, including the cost of the lawyer’s services, financial institution fees and
service charges, and the cost of preparing tax reports.

(5) The capability of the financial institution, through sub-accounting. to calculate and pay
interest earned by each client’s funds, net of any transaction costs, to the individual client; and

(6) Any other circumstances that affect the ability of the client’s funds to earn net interest
for the client.

The lawyer must review the lawyer’s IOLTA account(s) at reasonable intervals to determine
whether changed circumstances require further action regarding the deposited client or third-
person funds. A lawyer who exercises reasonable judgment in determining whether to deposit
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client or third-person funds into an IOLTA account or a non-IOLTA client trust account pursuant
to this rule will not be subiject to a charge of ethical impropriety or other breach of professional
conduct on the basis of that determination.

(c) Eligible Financial Institutions.

(1) A lawyer must use an JOLTA account established at an eligible financial institution that
is authorized by federal or state law to do business in the state of Ilinois; that has complied
with the Overdraft Notification provisions of Rule 1.15B(e); and that offers IOLTA accounts
within the comparable rate, remittance. and reporting requirements of this paragraph (c) as
administered by the Lawvers Trust Fund of Illinois.

(2) To be eligible to hold IOLTA funds deposited by [llinois lawyers. a financial institution
must offer IOLTA accounts that pay no less than the highest interest rate or dividend generally
available from the institution to its non-IOLTA account customers when the JOLTA account
meets or exceeds the same minimum balance or other account eligibility guidelines.

(3) To meet the requirements of paragraph (c)(2), an eligible financial institution must offer
one or more of the account product options identified in this paragraph (¢)(3). For all account
product options, IOLTA funds must be subject to withdrawal upon reguest and without delay
as soon as permitted by law.

(1) An eligible financial nstitution may hold IOLTA funds in a checking account
paving preferred interest rates, such as moneyv market or indexed rates.

(i1) An ehigible financial institution may use alternative account products for IOLTA
accounts with higher balances, including:

(A) A government (such as for municipal deposits) checking account:
(B) A business checking account with an automated investment feature, such as an

overnight sweep and investment in repurchase agreements fully collateralized by U.S.

Government securities;

(C) A money market fund with, or tied to, check-writing capacity. that must be

solely invested in U.S. Government securities or securities fully collateralized by U.S.

Government securities, and that has total assets of at least $250 million; or

(D) Any other suitable interest-bearing deposit account offered by the eligible
financial institution to its non-IOLTA customers.

(iil) An eligible financial institution may pay on its existing IOLTA accounts the
highest rates it offers on the account product options in paragraph (c)(3)(i1) in lieu of
moving the funds into those products.

(iv) As an alternative to the account product options in paragraph (¢)(3)(i-iii), an
eligible financial institution may pay on IOLTA deposits a “safe harbor” vield equal to
70% of the current Federal Funds Target Rate. or a rate of 1.0% (100 basis points),
whichever is higher. An eligible financial institution that pays the safe harbor vield must
agree to pay the rate and then ensure that the monthly IOLTA interest it remits to the
Lawyers Trust Fund meets the safe harbor threshold.

(v) An eligible financial institution periodically may be required to certify to the
Lawvers Trust Fund that the rates it pays on IOLTA deposits, regardless of account type,
meet the requirements of this paragraph (c).

-19-



(4) An eligible financial institution must remit monthly earnings on each [OLTA account
directly to the Lawyers Trust Fund.

(1) For each individual IOLTA account, the eligible financial institution must provide:

a statement transmitted with each remittance showing the name of the lawyer or law firm

directing that the remittance be sent, the account number, the remittance period, the rate of

interest applied, the account balance on which the interest was calculated. the reasonable
service fee(s) if any, the gross earnings for the remittance period. and the net amount of
earnings remitted.
(i) Remittances must be sent to the Lawyers Trust Fund electronically unless otherwise
(ii1) The financial institution may assess only allowable reasonable fees. as defined in

Rule 1.15C(1). Fees in excess of the earnings accrued on an individual IOLTA account for

any month must not be taken from earnings accrued on other JOLTA accounts or from the

principal of the account.

(d) Unidentified Funds. A lawyer who learns of unidentified funds in an IOLTA account must
make periodic efforts to identify and return the funds to the rightful owner. If, after 12 months
from the discovery of the unidentified funds. the lawver determines that further ettorts to ascertain
the ownershin or secure the return of the funds will not succeed, the lawver must remit the funds
to the Lawvers Trust Fund of llinois. A lawyer who remits funds in error or subsequently identifies
the owner of the remitted funds may make a claim for a refund to the Lawvers Trust Fund. The
Lawvers Trust Fund will return the funds to the lawver after verifying the claim. A lawyer who
exercises reasonable judgment in making a determination under this paragraph will not be subject
to a charge of ethical impropriety or other breach of professional conduct on the basis of that
determination.

(e) Overdraft Notification. All trust accounts, whether IOLTA or non-IOLTA. must be
established in compliance with the following provisions on overdraft notification:

(1) A lawver must maintain a client trust account only at an eligible financial institution
that has agreed to notify the Attorney Registration and Disciplinary Commission in the event
any properly payable instrument is presented against a client trust account containing
insufficient funds, irrespective of whether or not the instrument is honored. The financial
institution must file an agreement using a form provided by the ARDC, Any such agreement
must apply to all branches of the financial institution and must not be canceled except upon
advance notice of 30 days or more made in writing to the ARDC. The ARDC must annually
publish a list of financial institutions that have agreed to comply with this paragraph and shall
establish rules and procedures governing amendments to the list.

(2) The overdraft notification agreement must provide that all reports made by the financial
institution to the ARDC will be in the following format:

(1) In the case of a dishonored instrument, the financial institution’s report must be
identical to the overdraft notice customarily forwarded to the depositor and should include

a copy of the dishonored instrument, if such a copy is normally provided to depositors; and

(i1) In the case of instruments that are presented against insufficient funds but which
instruments are honored, the financial institution’s report must identify the financial
institution, the lawyer or law firm, the account number, the date of presentation for payment
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and the date paid, and the amount of the resulting overdraft. Such reports shall be made

simultaneously with. and within the time provided by law for, notice of dishonor. if any. If

an instrument presented against insufficient funds is honored. then the report shall be made
within five banking days of the date of presentation for payment against insufficient funds.

(3) Every lawyer admitted to practice in this jurisdiction is_conclusively deemed to have
consented to the reporting and production requirements mandated by this Rule.

(4) Nothing in this paragraph (e) mav preclude a financial institution from charging a
particular lawyer or law firm for the reasonable cost of producing the reports and records
required by this paragraph. Fees charged for the reasonable cost of producing the reports and
records required by paragraph (e) are the sole responsibility of the lawyer or law firm and are
not allowable reasonable fees for IOLTA accounts as those are defined in Rule 1.15C(1).

() Disbursement of Real Estate Transaction Funds. In the closing of a real estate
transaction., a lawver’s disbursement of funds deposited but not collected shall not violate his or
her duty pursuant to this Rule 1.158B if, prior to the closing, the lawyer has established a segregated
Real Estate Funds Account (REFA) maintained solely for the receipt and disbursement of such
funds, has deposited such funds into a REFA, and:

(1) is acting as a closing agent pursuant to an insured closing letter for a title insurance
company licensed in the State of Illinois and uses for such funds a segregated REFA
maintained solelv for such title insurance business; or

(2) has met the “vood-funds” requirements. The good-tunds requirements shall be met if
the bank in which the REFA was established has agreed in a writing directed to the lawyer to
honor all disbursement orders drawn on that REFA for all transactions up to a specified dollar
amount not less than the total amount being deposited in good funds. Good funds shall include
only the following forms of deposits:

(1) a certified check;

(i1) a check issued by the State of Illinois. the United States, or a political subdivision
of the State of lllinojs or the United States:

(ii1) a cashier’s check, teller’s check, bank moneyv order, or official bank check drawn
on or issued by a financial institution insured by the Federal Deposit Insurance Corporation
or a comparable agency of the federal or state government;

(1v) a check drawn on the trust account of any lawver or real estate broker licensed
under the laws of any state;

(v) apersonal check or checks in an aggregate amount not exceeding $5.000 per closing
if the lawyer making the deposit has reasonable and prudent grounds to believe that the
deposit will be irrevocably credited to the REFA;

(vi1) a check drawn on the account of or issued by a lender approved by the United
States Department of Housing and Urban Development as either a supervised or a
nonsupervised mortgagee as defined in 24 C.F.R. § 202.2;

(vii) a check from a title insurance company licensed in the State of Illinois, or from a
title insurance agent of the title insurance company, provided that the title insurance
company has guaranteed the funds of that title insurance agent.
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Without Iimiting the rights of the lawyer against any person. it shall be the responsibility of the
disbursing lawyer to reimburse the trust account for such funds that are not collected and for any
fees, charges and interest assessed by the paying bank on account of such funds being uncollected.

Adopted Mar. 1, 2023, eff. Julv 1,2023.

Comment

[1] Paragraph (a) reguires that a lawyer deposit client or third-person funds that cannot eamn
net interest for an individual client or third person into one or more IOLTA accounts as defined in
Rule 1.15C(b), with the interest earned on any such accounts remitted to the Lawyers Trust Fund
of lllinois. Paragraph (b) identifies the factors a lawyer must _consider when making the
determination about whether client or third-person funds should be deposited into an IOLTA or
non-I0OLTA client trust account. The lawver should exercise reasonable judgement in making this
determination.

[2] The Lawyers Trust Fund of Illinois will use the interest remitted from IOLTA accounts for
the purposes set forth in its bylaws. including financial support to llinois legal aid organizations.
The purposes of the Lawvers Trust Fund of llinois mav not be changed without the approval of
the Supreme Court of llinois.

[3] Paragraph (c) requires that lawyers maintain IOLTA accounts only at an eligible financial
institution that pays interest rates on JOLTA accounts that are comparable to those it pays on non-
IOLTA accounts. An eligible financial institution may use one or more of the account products or
alternatives described in paragraph (c¢) for the deposit of IOLTA funds. To assist lawvers in
identifying eligible financial institutions, the Lawvers Trust Fund maintains a periodically updated
list of such financial institutions on its website (www.ltf.org).

[41 Paragraph (d) applies when a lawyer cannot document accumulated balances in an I[OLTA
account as belonging to an identifiable client or third person., or to the lawver or law firm.
Paragraph (d) provides a mechanism for a lawyer to remove these funds from an JOLTA account
when, in the lawyer’s reasonable judgment, further efforts to account for them after a period of 12
months are not likely to be successful. This procedure facilitates the effective management of
IOLTA accounts by lawyers: addresses situations where an IOLTA account becomes the
responsibility of a lawyer’s successor, law partner, or heir; and supports the provision of eivil legal
aid in Illinois. Paragraph (d) relates only to unidentified funds. for which no owner can be
ascertained. Unclaimed funds in client trust accounts—funds whose owner is known but that have
not been claimed—should be handled according to applicable statutes including the Uniform
Disposition of Unclaimed Property Act (765 ILCS 1025 et seq.).

[5] The Lawyers Trust Fund of llinois will publish instructions for lawyers remitting
unidentified funds. Proceeds of unidentified funds received under paragraph (d) will be distributed
to qualifying organizations and programs according to the purposes set forth in the bylaws of the
Lawyers Trust Fund.,

[61 Paragraph (e) requires that lawyers maintain trust accounts only in financial institutions
that have agreed to report trust account overdrafts to the ARDC. The trust account overdraft
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notification program s intended to provide early detection of problems in lawvers’ trust accounts.
so that errors by lawyers and/or banks may be corrected and serious lawyer transgressions pursued.

[71 Paragraph (£) applies oaly to the closing of real estate transactions and adopts the “good-
funds” doctrine. That doctrine provides for the disbursement of funds deposited but not vet
collected if the lawyer has alreadyv established an appropriate Real Estate Funds Account and
otherwise fulfills all of the requirements contained in the Rule.

New Rule 1.15C

RULE 1.15C: DEFINITIONS FOR RULES 1.15, 1.15A, AND 1.158B

(a) “Funds” denotes any form of money, including cash: payvment instruments such as checks,
money orders, or sales drafts; and electronic fund transfers.

(b) “IOLTA account” means a pooled interest- or dividend-bearing client trust account,
established with an eligible financial institution with the Lawyers Trust Fund of Illinois designated
as income beneficiary, for the deposit of client or third-person funds as provided in Rule 1.15B(a)
and from which funds may be withdrawn upon request as soon as permitted by law.

(¢) “Non-10LTA client trust account” means a separate and identifiable interest- or dividend-
bearing client trust account established to hold the funds of a client or third person as provided in
Rule 1.15B(a). This type of client trust account is not pooled, and the client or third person for
whom it is established should be designated as the income beneficiary,

(d) “Eligible financial institution” is a bank or a savings bank insured by the Federal Deposit
Insurance Corporation or an open-end investment company registered with the Securities and
Exchange Commission that agrees to provide overdraft notification regarding any tvpe of client
trust account as provided in Rule 1.15B(e) and that, with respect to IOLTA accounts, offers [OLTA
accounts within the requirements of Rule 1.15B(¢).

(e) “Properly payable” refers to an instrument that. if presented in the normal course of
business. is in a form requiring payment under the laws of this jurisdiction.

(f) “Monev market fund” is an investment company registered under the Investment Company
Act of 1940, as amended, that is qualified to hold itself out to investors as a money market fund or
the equivalent of a money market fund under Rules and Regulations adopted by the Securities and
Exchange Commission pursuant to said Act.

() “U.S. Government securities” refers to U.S. Treasury obligations and obligations issued by
or guaranteed as to principal and interest by any AAA-rated United States agency or
instrumentality thereof. A daily overnight financial repurchase agreement (“repo”) may be
established only with an institution that is deemed to be “well capitalized” or ‘“adequately
capitalized” as defined by applicable federal statutes and regulations,

(h) “Safe harbor” is a vield that. if paid by the financial institution on IOLTA accounts, will be
deemed as a comparable return in compliance with Rule 1.15B. The safe harbor yield must be
calculated as 70% of the Federal Funds Target Rate or a rate of 1.0% (100 basis points). whichever
is higher. When the Federal Funds Target Rate is expressed as a range, the point of reference for
the safe harbor yield should be the top of that range.

(1) “Allowable reasonable fees” for IOLTA accounts are per-check charges, per-deposit
charges, a fee in lieu of a minimum balance. federal deposit insurance fees. automated investment
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(“sweep”) fees. and a reasonable maintenance fee, if those fees are charged on comparable
accounts maintained by non-IOLTA depositors. All other fees are the responsibility of, and may
be charged to, the lawyer or law firm maintaining the IOLTA account.

(1) “Unidentified funds” are amounts accumulated in an JOLTA account that cannot be
documented as belonging to a client, a third person, or the lawyer or law firm.

Adopted Mar. 1, 2023, eff. July 1, 2023.

Comment

[1]1 Rule 1.15C provides definitions that pertain specifically to Rule 1.15, Rule 1.15A, and Rule
1.15B. Paragraph (a) defines expansively the meaning of “funds.” to include any form of money,
including electronic funds. Paragraphs (b) and (¢) define an JOLTA account and a non-IOLTA
client trust account, respectively. Paragraph (d) defines an eligible financial institution for
purposes of the overdraft notification and IOLTA programs. Paragraph (e) defines “promptly
pavable.” a term used in the overdraft notification provisions in Rule 1.15B(e). Paragraphs (f)
through (1) define terms pertaining to IOLTA accounts. Paragraph (i) defines “unidentified funds”
as that term is used in Rule 1.15B(d).
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