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NATURE OF THE CASE

Defendant Ashanti Lusby was convicted of murder, aggravated
criminal sexual assault, and home invasion; he was 16 years old at the time
of the crimes. In 2002, the circuit court sentenced defendant to an aggregate
130-year prison term, of which he must serve at least 50%. In 2015, the court
denied defendant’s motion for leave to file a successive postconviction petition
claiming that his de facto life-without-parole sentence violated his Eighth
Amendment rights under Miller v. Alabama, 567 U.S. 460 (2012). The
appellate court reversed, holding that defendant had demonstrated cause and
prejudice: issuance of Miller constituted cause; and defendant was prejudiced
because non-compliance with Miller was evident in the circuit court’s failure
to “explicitly” state that it had “considered” the presentence investigation
report (PSI) when sentencing defendant. The State appeals from the
appellate court’s judgment remanding, not for further postconviction
proceedings, but for resentencing. Thus, an issue is raised about the

sufficiency of the postconviction pleadings.

ISSUES PRESENTED

1. Whether, when the State improperly provides input on a defendant’s
motion for leave to file a successive postconviction petition, the appellate
court must remand for the circuit court to consider the motion without the

State’s input.
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2. Whether the appellate court erred in finding that defendant
established prejudice sufficient to permit him to file a successive
postconviction petition because (1) sentencing courts are not required to
“explicitly” state that they considered the PSI (and, in any event, the circuit
court here did just that); and (2) defendant’s sentencing hearing comported
with Miller.

3. Whether, upon finding that defendant had established cause and
prejudice, the appellate court erred by remanding for a new sentencing
hearing rather than for the filing of a successive petition, appointment of

counsel, and further postconviction proceedings.

JURISDICTION

Jurisdiction lies under Supreme Court Rules 315 and 612(b). On
January 31, 2019, this Court allowed the State’s petition for leave to appeal.
People v. Lusby, 116 N.E.3d 927 (Table) (Il1. 2019).

STATUTORY PROVISION INVOLVED

§ 122-1. Petition in the trial court.

() Only one petition may be filed by a petitioner under this Article
without leave of the court. Leave of court may be granted only if a
petitioner demonstrates cause for his or her failure to bring the claim
in his or her initial post-conviction proceedings and prejudice results
from that failure. For purposes of subsection (f): (1) a prisoner shows
cause by identifying an objective factor that impeded his or her ability
to raise a specific claim during his or her initial post-conviction
proceedings; and (2) a prisoner shows prejudice by demonstrating that
the claim not raised during his or her initial post-conviction
proceedings so infected the trial that the resulting conviction or
sentence violated due process.
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725 ILCS 5/122-1(f) (2014).

STATEMENT OF FACTS

Trial and Sentencing

On February 9, 1996, 27-year-old Jennifer Happ was found dead in her
home. R109-10, 114-30, 210.1 Evidence at trial established that Happ
suffered (1) multiple external and internal rectal and vaginal lacerations and
abrasions; (2) a fatal, “hard contact” gunshot wound above her right eye; (3) a
fractured skull, caused by the gun firing while in contact with her head;

(4) facial lacerations extending from the gunshot entrance wound; and (5) two
knife wounds to her neck. R109-10, 114-30, 210-35, 238. A forensic
pathologist concluded that Happ died from the gunshot wound to her
forehead and that she had been sexually assaulted. R234-35.

When police arrived at Happ’s residence, both the overhead and
interior garage doors were open, R114-17, and muddy footprints led away
from her driveway to a sidewalk near the apartment building where
defendant lived with his mother. R344, 421-43, 507. According to
defendant’s girlfriend at the time, in early February 1996, defendant had
armed himself with a gun and left his apartment with two friends for 30-45

minutes; when they returned, defendant was unusually excited and nervous,

1“C_” refers to the common law record; “IC_" refers to the impounded
common law record; “R_” refers to the report of proceedings; “A_" refers to the
appendix to this brief; and “Def. App. Ct. AT Br.” and “St. App. Ct. AE Br.,”
refer to the appellate court briefs, certified copies of which have been filed in
this Court under Rule 318(c). Citations to the common law record are to the
typewritten page numbers appearing at the top and bottom right-hand
corners (not the Bates stamp number at the bottom right-hand corner).

3
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ran to his bedroom, and refused to open the door. R337-53. Defendant was
16 years old in February 1996. R507; IC42.

Forensic testing of fluid from Happ’s vagina and rectum revealed two
DNA profiles, one matching Happ and the other matching defendant. R265-
73, 278-85, 298, 301-25, 541. During a police interview in April 2001, the
then-22-year-old defendant denied any knowledge of Happ or her murder.
R405-13; IC42. At trial, however, defendant testified that as he was walking
home, Happ (whom he did not know) invited him into her home; when she
asked his age, he lied and told her that he was 18; for around 15 minutes,
Happ read a book while defendant watched television; they then had
consensual sex; and defendant left. R506-21.

A Will County jury convicted defendant of first degree murder,
aggravated criminal sexual assault, and home invasion, and found that the
crimes were accompanied by exceptionally brutal or heinous behavior
indicative of wanton cruelty. R766-82, 793-97; C164-78. Defendant faced
sentencing ranges of (1) 20 to 60 years for first degree murder, 730 ILCS 5/5-
8-1(a)(1)(a) (1996), with a discretionary extended term of 60 to 100 years
based on the jury’s finding of exceptional brutality, 730 ILCS 5/5-5-3.2(b)(2)
(1996); 730 ILCS 5/5-8-2(a)(1) (1996); (2) six to 30 years for aggravated
criminal sexual assault, 720 ILCS 5/12-14(d) (1996); 730 ILCS 5/5-8-1(a)(3)
(1996); and (3) six to 30 years for home invasion, 720 ILCS 5/12-11(c) (1996);

730 ILCS 5/5-8-1(a)(3) (1996). The statutory scheme mandated consecutive

SUBMITTED - 4616381 - Criminal Appeals, OAG - 4/9/2019 9:59 AM



124046

sentences, except that the aggregate of the sentences could not exceed the
sum of the maximum terms for the two most serious felonies. 730 ILCS 5/5-
8-4(a), (¢)(2) (1996). Thus, defendant’s minimum sentence was 32 years, his
maximum sentence was 130 years; he was also entitled to day-for-day good
conduct credit. 730 ILCS 5/3-6-3(a) (1994); People v. Reedy, 186 I11. 2d 1, 8-18
(1999).

The circuit court began the sentencing hearing by stating, “Now I have
reviewed the [PSI]. Has everyone had a chance to review i1t?” A10. The
parties responded that they had reviewed it, defense counsel raised an
objection about the victim impact letters, and the circuit court permitted the
prosecutor to amend defendant’s criminal history to reflect an additional
misdemeanor conviction. Al11-14.

The PSI reported that defendant believed that he had “a good
relationship with both [of his] parents and that they visit[ed] him often in
jail.” 1C48. Visitation records, however, reflected that defendant’s father had
never visited, and the probation officer who prepared the PSI was unable to
verify defendant’s relationship with his parents. Id. Defendant reported
having two children, a four-year-old and a second child of an unknown age.
IC49. Defendant’s two sisters each had a misdemeanor theft conviction.
IC48. According to the PSI, defendant was expelled from high school “after
his sophomore year due to ‘gang banging,” 1C49, and he had worked for only

two months, IC50. He had used marijuana (daily) and PCP, and drank
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alcohol. IC51. Defendant’s claim that he completed drug treatment during
probation could not be verified. Id.

As to defendant’s criminal history, the PSI revealed that about four
months after murdering Happ, at age 17, defendant was adjudicated
delinquent of aggravated discharge of a firearm in juvenile court. 1C42, 47.
After serving nearly 16 months in prison, defendant was released on parole.
Id. Four months later, on April 14, 1998 (the very day that he was
discharged from parole), the then-19-year-old defendant was arrested for
robbery. Id. In August 1999, defendant was convicted of attempting to
obstruct justice (a misdemeanor) and served 18 days in jail. A13-14. The
following month, he was sentenced to 48 months of probation for the robbery.
IC47. Less than six months later, in March 2000, the State sought to revoke
defendant’s probation. Id. About 13 months later, at age 22, defendant was
convicted of resisting a peace officer. 1C42, 47. Two days later, he was
arrested for murdering Happ. 1C42, 46-47. Defendant was later convicted of
an aggravated battery that occurred three months after Happ’s murder,
while he was in custody. 1C47; A19, 46.

At the sentencing hearing, Robert Miller testified to the incident
leading to the aggravated battery conviction. A18-19. In July 2001, while
Miller waited for the jail telephone, defendant started an argument and then
invited Miller to the gym to settle the dispute. A19-22. When Miller entered

the gym, defendant hit him, knocking Miller unconscious. A22-23. Miller
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was taken to the hospital, where he remained for about three days for
treatment of two broken bones and a lip injury that required three stitches.
A23-28.

Happ’s mother testified that Happ was her only daughter, the older
sister to two brothers, and a dedicated teacher. A30-33, 36. She described
the impact of her daughter’s sexual assault and murder on her family. A32-
42. As an addendum to the PSI, the trial court received numerous letters
from Happ’s relatives, friends, and community members. 1C3-41; A12-13.
The circuit court noted defendant’s objection to these letters, stating that
although the letters were “helpful” and “to a certain degree enlightening,” the
court would base its sentencing decision on the facts of the case and not on
the letters. A12-13.

Citing the PSI, the prosecutor argued that defendant’s brutal and
heinous acts, violent criminal history, and lack of remorse demonstrated that
he was both dangerous and incapable of rehabilitation. A44-50. Maintaining
defendant’s innocence, defense counsel asked the trial judge to “consider all
the facts” and determine the appropriate sentence based on “reason,”
“conscience,” and “experience.” A50-52. Counsel emphasized that defendant
“was 17 [sic] years old when this took place” and that “[none] of us [is] the
same person at 17 and then at 27 and then at 37, 47 or whatever.” A51-52.
In allocution, defendant stated that (1) he was “sorry for [the victim] being

dead,” (2) when he “left that house that lady was alive,” (3) he had “been a
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little rough around the edges,” but was not a “killer” or “rapist,” and (4) in the
five years since Happ’s murder, “it [had] never come up that [he] killed or
raped anybody else.” A52-53.

The circuit court observed that the case was factually “very difficult”
because of Happ’s injuries and “the method of [her] murder.” A53. The court
found that defendant had “terrorized and sexually assaulted and humiliated
and executed [Happ] in her own home,” and that defendant’s criminal acts
were “depraved” and “show|[ed] absolutely no respect for human life.” Id.
Defendant’s acts and offenses, the court noted, “could be considered capital
punishment activities,” but he was ineligible for such punishment “solely
because [he was] . . . under the age of 18.” Id.

After reviewing the statutory mitigating factors, the court found that
none applied. A54. In contrast, the court found “many” aggravating factors
and concluded that the proper sentence was one that ensured that defendant
remained in prison for life. Id. As to defendant’s youth, the court explained,

This 1s a choice that you made at a young age and I know that

choices, youthful choices . . . are sometimes in very|[,] very poor

judgment, but this is not one that can be taken back, and this is

not one that can be considered minor, and this is not one that

can be considered for anything but setting [defendant’s] future

In [prison].

From what I've seen here from everything that I have seen and

heard in this trial this is a life you chose, a life of carrying
weapons, a life of showing no respect for human life][.]
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A54-55. The circuit court sentenced defendant to the maximum prison term
for each conviction, resulting in an aggregate sentence of 130 years, A55, of
which defendant must serve 65 years, see 730 ILCS 5/3-6-3(a) (1994).

Defendant moved to reconsider his sentence, arguing that it “was
excessive” because “it failed to adequately consider the fact that the [he] was
a minor at the time of the offenses,” and “further fail[ed] to adequately
consider his potential for rehabilitation and return to useful citizenship.”
(C323. Defendant argued that “given his young age,” he had “excellent
potential to be restored to useful citizenship” if provided an “opportunity”
with “appropriate counseling and direction.” Id. The circuit court denied the
motion, explaining:

It’s always difficult for the [t]rial [jJudge because you prepare

yourself for sentencing like this, you sit down and you look at

everything. You look at the law and look at the sentencing

Code, because it’s confusing, and you try to fashion the sentence

appropriate and consisten[t] with the sentencing Code and

appropriate to the facts. I believe I felt comfortable with my

sentence at the time. I believe I followed the law as I

understood it and took into account all the factors both in

aggravation and in mitigation that apply here.
A62-63.

Direct appeal and first postconviction petition

On direct appeal, the appellate court rejected as forfeited an
evidentiary claim, C357-61, and this Court denied leave to appeal in March

2005, C356. In September 2005, defendant filed a pro se postconviction

petition alleging a due process claim and an ineffective assistance of counsel
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claim unrelated to his sentence. C364-68, 418. The circuit court summarily
dismissed the petition, the appellate court affirmed, and this Court denied
leave to appeal in 2009. C415-34.

The present successive postconviction petition

In November 2014, defendant filed a pro se motion for leave to file a
successive postconviction petition, asserting that Miller v. Alabama, decided
in June 2012, provided cause for the successive petition and that he was
prejudiced because his aggregate sentence violated the Eighth Amendment.
C441-51. The circuit court granted the State’s request for an extension of
time to file an objection. C452; R912-14. After the State filed a written
objection, C456-64, the circuit court held a hearing at which the prosecutor
argued that defendant had not satisfied the cause and prejudice test for filing
a successive petition, and the court denied defendant’s motion “based on the
law.” R921-23; A64-65. Defendant was not present at that hearing. R921-
23; A65.

On appeal, defendant argued that his de facto life sentence violated the
Eighth Amendment and that he had established cause and prejudice in light
of Miller. A3, 4. He asked the court to reverse the circuit court’s judgment
denying leave to file the successive petition and remand for further
proceedings because the State had improperly provided input at the leave-to-

file stage. Def. App. Ct. AT Br. 18-19, 24.

10
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The appellate court held that petitioner established “cause” to file the
successive petition because Miller had not been decided when defendant filed
his initial postconviction petition. A5. As to prejudice, a majority of the
panel concluded that defendant’s sentence violated the Eighth Amendment
because “the trial court did not ‘explicitly’ state that it considered the
evidence [of defendant’s youth and its attendant characteristics that was
included] in [his] PSI.” A6. The majority reversed the circuit court’s
judgment denying leave to file the successive petition, vacated defendant’s
sentence, and remanded for resentencing. A7. The majority agreed that the
circuit court erred when it allowed the State to file and argue objections to
defendant’s leave-to-file motion, but provided no remedy for this error. Id.

The dissenting justice concluded that defendant could not establish
prejudice because (1) the circuit judge’s statements at sentencing showed that
he considered defendant’s youth and attendant circumstances; and (2) the
court “considered those factors a second time” when denying defendant’s
motion to reconsider sentence, which asserted that “the court had failed to
consider his age, his potential for rehabilitation, and his potential to be
restored to useful citizenship.” A8 (Carter, J., dissenting). The “trial court
determined that the horrendous conduct of this defendant showed
irretrievable depravity, permanent incorrigibility, or irreparable corruption
beyond the possibility of rehabilitation.” Id. (Carter, J., dissenting).

Observing that information concerning defendant’s youth and attendant

11
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characteristics “was contained in the PSI,” the dissent could not “join the
majority in its conclusion that the trial court failed to consider th[at]
information . . . merely because the trial court did not expressly state that it
had considered the PSI.” Id. (Carter, J., dissenting).

ARGUMENT

This Court’s review is guided by several familiar principles. The
Eighth Amendment bars a particular penalty — life imprisonment without
the possibility of parole — for a specific class of offenders — juvenile homicide
offenders whose crimes reflect the transient immaturity of youth.
Montgomery v. Louisiana, 136 S. Ct. 718, 734-46 (2016); Miller, 567 U.S. at
479-80. Where, as here, the Eighth Amendment prohibits a particular form
of punishment for a specific class of offenders, to obtain relief, an individual
offender must demonstrate that he belongs to the protected class for whom
the penalty is prohibited. See Montgomery, 136 S. Ct. at 734-35 (citing Atkins
v. Virginia, 536 U.S. 304, 317 (2002)). Although Miller concerned a
mandatory natural life sentence, 567 U.S. at 465, this Court has extended
Miller both to discretionary natural life sentences, People v. Holman, 2017 1L
120655, 9 40,2 and to term-of-years sentences whose length constitute de

facto life sentences, People v. Reyes, 2016 1L 119271, 99 2, 9 (per curiam)

2 On March 18, 2019, the United States Supreme Court granted certiorari in
Mathena v. Malvo, No. 18-217, which may resolve a nationwide split on
whether Miller’s rule applies to discretionary life-without-parole sentences.
See Petition for Writ of Certiorari, Mathena v. Malvo, No. 18-217, available at
https://www.supremecourt.gov/search.aspx?filename=/docket/
docketfiles/html/public/18-217.html.

12
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(holding that Miller applies to term-of-years sentence that cannot be served
in one lifetime and that aggregate sentence of 97 years, with earliest
opportunity for release after 89 years, qualifies as such a sentence).

The Post-Conviction Hearing Act contemplates that only one
postconviction petition will be filed, unless the exception in section 122-1(f) is
satisfied. People v. Bailey, 2017 IL 121450, 49 14-15. Under this provision, a
defendant may file a successive petition if he obtains permission from the
court upon demonstrating “cause” and “prejudice” for not having raised the
alleged errors in his initial postconviction petition. Id. The Act defines these
key terms:

(1) a prisoner shows cause by identifying an objective factor that

1impeded his or her ability to raise a specific claim during his or her

1nitial post-conviction proceedings; and (2) a prisoner shows prejudice
by demonstrating that the claim not raised during his or her initial
post-conviction proceedings so infected the trial that the resulting
conviction or sentence violated due process.
725 ILCS 5/122-1(f) (2014). A petitioner must make a prima facie showing of
cause and prejudice to obtain leave to file. Bailey, 2017 IL 121450, 9 22, 24.
I. Because the Circuit Court Relied upon the State’s Input at the

Leave-to-File Stage, the Appellate Court Must Remand for the

Circuit Court to Consider the Motion Without the State’s Input.

Standard of Review: Whether the lower court provided an appropriate
remedy 1s a question of law subject to de novo review where, as here, the

relevant facts are not in dispute. See People v. Galan, 229 111. 2d 484, 497

(2008). Similarly, questions of statutory construction generally present legal

13
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questions that are reviewed de novo. Bailey, 2017 IL 121450, § 13 (citing
People v. Smith, 2014 1L 115946, § 21).

The Act requires the circuit court to independently decide, based upon
the pleadings and supporting documentation — meaning without input from
the State — whether a petitioner has made the requisite prima facie showing
of cause and prejudice to warrant granting leave to file a successive
postconviction petition. Bailey, 2017 IL 121450, 99 24-25. In so holding,
Bailey relied heavily upon People v. Gaultney, 174 I11. 2d 410, 420 (1996),
which held that reversal is “required” when a circuit court seeks or relies
upon input from the State during first-stage review of an initial
postconviction petition. Bailey, 2017 IL 121450, 49 19-20. Although different
standards apply during first-stage review of an initial petition and leave-to-
file review of a proposed successive petition, in both instances the Act
requires the circuit court to conduct an independent review without the
State’s input. Id., 9 20, 39. Yet Bailey affirmed the circuit court’s denial of
the leave-to-file motion because it “alleged no facts for even a cursory
showing of cause and prejudice.” Id., 99 42-46.

Since Bailey, the appellate court has divided over the proper remedy
for such an error. Several decisions have held that the appellate court may
not evaluate whether a leave-to-file motion made an adequate showing of
cause and prejudice. People v. Munson, 2018 IL App (3d) 150544, 99 10-12;

People v. Partida, 2018 IL App (3d) 160581, 49 10-12; People v. Baller, 2018
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IL App (3d) 160165, 99 14-16, 23 (2-1 decision). In contrast, the Baller
dissent and the decision below acknowledged no impediment to the appellate
court’s de novo evaluation of cause and prejudice. Baller, 2018 IL App (3d)
160165, 9 29 (Schmidt, J., dissenting); A7. This Court should follow the
reasoned analysis of the Munson/Partida/Baller line of cases and hold that
the appellate court must reverse and remand upon finding that the circuit
court committed a Bailey error.

As noted, Bailey relied heavily upon Gaultney, Bailey, 2017 1L 121450,
99 18-20, which held not only that it was improper for the State to influence
the circuit court’s first-stage review of an initial postconviction petition, but
also that a violation of that rule “required” reversal and remand for an
independent determination by the circuit court. Gaultney, 174 11l. 2d at 419-
20. Thus, under Gaultney’s interpretation of the Act, if the State
impermissibly and prematurely participates at the leave-to-file stage, the
appellate court must reverse and remand for a fresh, independent review of
the leave-to-file motion.3

A contrary rule would run afoul of Bailey’s proscription against State

participation at the leave-to-file stage, for if the appellate court were

3 Bailey described the State’s position on remedy as being that remand was
not required because Bailey’s leave-to-file motion was deficient on its face.
2017 IL 121450, 9 41. More precisely, the State argued that (1) Gaultney
does not require reversal unless the record confirms that the circuit court was
influenced by the State’s input and the record did not reflect such influence;
and (2) the circuit court did not need to rely on the State’s input because the
motion was facially meritless. People v. Bailey, No. 121450, State’s AE Br. 7,
2017 WL 4314245, at *7. The State did not address the scope of the appellate
court’s remedial authority in this context. Id.
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permitted to rule on a defendant’s motion for leave to file a successive
petition, that determination necessarily would follow the appellate court’s
receipt of State input during appellate briefing. See Baller, 2018 IL App (3d)
160165, 9 23 (Holdridge, J., concurring). Consistent with Bailey’s
requirement that the circuit court review leave-to-file motions free from State
input, this Court should hold that, to remedy a Bailey error, the appellate
court must reverse and remand for independent review in the circuit court.
The Baller dissent would have held, under the general principle that
the appellate court can affirm for any reason apparent in the record, that the
appellate court may determine whether the circuit court correctly denied
leave to file. Id., 9 29 (Schmidt, J., dissenting). But this position is
inconsistent with the Act as interpreted by Gaultney and Bailey, as well as
Rule 615(b). There is no reasoned basis to conclude that the appellate court
must reverse and remand for independent circuit court review after the State
improperly participated in first-stage proceedings on an initial petition
(Gaultney) but need not do so after the State improperly participated in the
leave-to-file stage of a proposed successive petition (Bailey). The rationale
forbidding State participation is the same in both circumstances. And under
Rule 615(b), the appellate court may reverse, affirm, or modify an appealed
judgment or order only “within statutory bounds.” People v. Whitfield, 228

T11. 2d 502, 520-21 (2007) (citing 134 I11. 2d R. 615).
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In any event, the appellate court here did not affirm the circuit court’s
judgment on a basis apparent in the record. Instead, it reversed the circuit
court’s judgment after reviewing a State brief that addressed cause and
prejudice on the merits. A7; St. App. Ct. AE Br. 4-10. Thus, the appellate
court failed to conduct the cause-and-prejudice analysis free from State input.
In sum, this Court should hold that upon finding a Bailey error, the appellate
court must reverse and remand for the circuit court to conduct leave-to-file
review independent from State participation. See Baller, 2018 IL App (3d)
160165, 99 14-16; see also Def. App. Ct. AT Br. 24.

II. In an Exercise of Its Supervisory Authority, This Court Should
Affirm the Circuit Court’s Denial of Defendant’s Leave-to-File
Motion.

Standard of review: This Court reviews de novo the question of
whether the lower court properly denied a petitioner’s motion for leave to file
a successive postconviction petition. Bailey, 2017 1L 121450, § 13 (citing
People v. Wrice, 2012 IL 111860, § 50) (legal issues are reviewed de novo)).

Although the appellate court is not authorized to evaluate whether a
postconviction petitioner adequately demonstrated cause and prejudice, this
Court may do so; indeed, it did just that in Bailey, noting that it was
conducting merits review “[i]n the interest of judicial economy.” 2017 IL
121450, 99 42-46. Presumably, this Court did so in an exercise of its broad

supervisory authority. See Whitfield, 228 I1l. 2d at 520-21 (this Court, and

not appellate court, possesses inherent supervisory authority from article VI,
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section 16, of Illinois Constitution). Here, there is no dispute that the circuit
court erred by considering the State’s input when addressing defendant’s
leave-to-file motion, C452; R921-23; A64-65. If, as in Bailey, the Court
chooses to exercise its supervisory authority to address the merits of
defendant’s leave-to-file motion, it should affirm the circuit court’s denial
because the record below firmly establishes that defendant failed to make the
requisite showing of prejudice.

The State does not dispute that defendant’s 130-year aggregate
sentence for crimes committed as a juvenile is the functional equivalent of life
without parole. See Reyes, 2016 IL 119271, 9 10 (per curiam) (Miller applies
when juvenile commits multiple offenses during a single course of conduct
and receives an aggregate de facto life-without-parole sentence for those
offenses). Nor does the State dispute that defendant raised his Miller claim
1n his leave-to-file motion and proposed successive postconviction petition,
and he could not have done so in his initial petition, which predated Miller.
Finally, the State agrees that the circuit court should have concluded that
defendant’s pleadings made a prima facie showing of “cause.” See People v.
Davis, 2014 1L 115595, 42 (Miller provided cause for successive petition
because decision was unavailable earlier); Bailey, 2017 IL 121450, § 24
(requiring prima facie showing for leave to file).

But even if a defendant can establish “cause,” this Court can affirm the

denial of leave to file when the record establishes the absence of prejudice.
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Smith, 2014 1L 115946, § 37 (finding no prejudice because jury instructions
and closing argument established that underlying claim about prosecutor’s
opening statement had no merit). And this Court should affirm here because
the record demonstrates that defendant’s Eighth Amendment claim is
meritless.

Under Miller, a juvenile offender may be sentenced to life without
parole only if “the defendant’s conduct showed irretrievable depravity,
permanent incorrigibility, or irreparable corruption beyond the possibility of
rehabilitation.” Holman, 2017 IL 12655, q§ 46. The circuit court can make
that determination only after considering the defendant’s youth and its
attendant characteristics, id., 9 43, 46. In assessing whether a juvenile
offender’s life sentence comports with Miller’s procedural requirements, a
court must look backward at the cold record and determine whether the
circuit court considered evidence of the offender’s youth and its attendant
characteristics at the original sentencing hearing. Id., ¥ 47.

A. Miller does not require courts to use magic words before
sentencing a juvenile offender to life imprisonment.

The appellate majority found that the PSI contained evidence related
to defendant’s youth and its attendant characteristics. A6. Yet it concluded
that defendant’s sentence violated Miller because the circuit court did not
“explicitly’ state” that it had “considered the evidence in [defendant]’s PSI
during sentencing.” Id. But under this Court’s settled precedent, a

sentencing court is presumed to know and follow the law. People v. Carter,
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2015 1L 117709, g 19; see 730 ILCS 5/5-3-1 & 5-4-1(a)(2) (1996) (requiring
court to consider PSI). A sentencing court is also presumed to have
“considered any mitigating evidence before it, absent some indication to the
contrary other than the sentence itself.” People v. Thompson, 222 11l. 2d 1, 45
(2006) (citation omitted). Finally, a sentencing court is not required to “detail
for the record the process by which [it] concluded that the penalty [it]
1mposed was appropriate.” People v. La Pointe, 88 I111. 2d 482, 493 (1981).
Thus, although Miller requires a sentencing court to consider youth-
related factors before sentencing a juvenile offender to lifetime imprisonment,
Holman, 2017 IL 120655, 99 43, 46, it does not alter the settled presumptions
that attach to the sentencing court’s ultimate decision. Indeed, Miller
1mposes no formal factfinding requirement at all. Id., § 39 (citing
Montgomery, 736 S. Ct. at 735). In holding to the contrary, the appellate
majority imposed a new requirement on the circuit court and announced a
new standard for reviewing juvenile life sentences, in conflict with Miller,
this Court’s precedent, and other appellate court decisions. See, e.g., People v.
Walker, 2018 IL App (3d) 140723-B, 99 27-35 (life sentence constitutional
where (1) trial court aware of defendant’s age and background; (2) neither
trial evidence nor PSI showed defendant was immature, unaware of risks, or
incompetent; and (3) defendant involved in egregious crime and showed no
remorse or rehabilitative potential); People v. Johnson, 2018 IL App (1st)

153266, 19 24-26 (same, where defendant had “opportunity to present
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evidence to show that his criminal conduct was the product of immaturity
and not incorrigibility,” and “trial court had before it the trial evidence, the
PSI, and the sentencing arguments of the parties”; “commented on some of
[the evidence], including defendant’s age and intelligence; and concluded that
defendant’s offense was ‘cold-blooded™). This Court should reaffirm that a
court must consider the Miller factors before sentencing a juvenile offender to
life in prison, but need not use any “magic words” to ensure that its
sentencing determination passes constitutional muster.

In any event, the appellate majority overlooked that the circuit court
here explicitly stated that it had considered the PSI. The circuit court began
the sentencing hearing by stating that it had “reviewed” the PSI, A10, and by
allowing the parties to make any necessary corrections or additions to it, A10-
14. Moreover, both parties referred to the PSI during their arguments. A45-
52. And in announcing defendant’s sentence, the circuit court stated that the
sentence was based on “what [the court had] seen here” and “everything that
[it] ha[d] seen and heard in th[e] trial.” A55. These facts alone demonstrate
that the court considered the PSI before sentencing defendant. A8 (Carter,
J., dissenting).

The circuit court then confirmed as much in ruling on defendant’s
motion to reconsider his sentence, which urged reconsideration based on his
age and rehabilitative prospects. C322-24. In denying the motion, the circuit

court confirmed that it had “look[ed] at everything,” including “the law,” “the
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sentencing Code,” and “the facts,” and had “followed the law” when it
fashioned defendant’s sentence. A62-63; A8 (Carter, J., dissenting); see also
730 ILCS 5/5-3-1 & 5-4-1(a)(2) (1996) (requiring court to consider PSI before
1mposing sentence). Accordingly, the record demonstrates that the circuit
court considered the PSI when sentencing defendant, and the appellate court
erred in holding otherwise.

B. Defendant’s sentence comports with the Eighth
Amendment.

Defendant’s sentence is constitutional because, as the dissenting
justice observed, A8 (Carter, J., dissenting), the circuit court sentenced
defendant to de facto life without parole only after considering his youth and
its attendant characteristics. The record establishes that the circuit court
considered (1) defendant’s chronological age at the time of the offense and
any evidence of his particular immaturity, impetuosity, and failure to
appreciate risks and consequences; (2) defendant’s family and home
environment; (3) defendant’s degree of participation in the homicide and any
evidence of familial or peer pressures that may have affected him; (4) any
evidence of defendant’s incompetence, including his inability to deal with
police officers or prosecutors and his incapacity to assist his own attorneys;
and (5) defendant’s prospects for rehabilitation. See Holman, 2017 IL
120655, q 46 (citing Miller, 567 U.S. at 477-78).

The trial judge stated that he reviewed the PSI, A10, which addressed

all of these factors. The PSI confirmed defendant’s age at the time of the
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crimes, [C42, a fact that was also repeatedly discussed during the sentencing
hearing, A46-47, 51-52, 54-55; see also A62-63. And nothing in the record
painted defendant as immature, impetuous, or unaware of risks. The PSI
also addressed defendant’s family and home environment, reflecting
defendant’s good relationship with his mother and nothing more concerning
than a father who may have played a less active role in defendant’s life and
two sisters who each committed a misdemeanor after defendant’s crimes.
1C48-49. Significantly, defendant was the principal and sole offender, and
there is no indication that peer or familial pressure played any role in his
decision to commit the crimes. Nor does the record suggest that defendant
had trouble dealing with officers or prosecutors, or that he suffered from any
mental or physical impairment. 1C49, 51. Finally, as the circuit court found,
defendant lacked rehabilitative potential, as evidenced by his numerous
violent acts as a juvenile and adult, even while in custody or on probation,
during the five years that followed his murder of Happ. 1C47; A45-46.
Moreover, although Miller does not require it, see Montgomery, 736 S.
Ct. at 735; Holman, 2017 IL 120655, 9 39, the circuit court made a factual
finding that defendant’s conduct showed irretrievable depravity. The circuit
court emphasized that defendant’s criminal acts were “depraved” and
“show[ed] absolutely no respect for human life” given that defendant sexually
assaulted Happ, “terrorized” and “humiliated” her before executing her in her

home via this “very difficult” “method of murder.” A53. The court noted that
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“many” statutory aggravating factors were present, while no statutory
mitigating factors were present. A54. The court recognized that defendant
was young when he committed his crimes, and that youthful choices can
reflect “very[,] very poor judgment.” A55. Nevertheless, the court ultimately
concluded that since defendant’s crimes were so severe, the appropriate
sentence was one that ensured that he remained in prison for life. A54-55.

The trial record supports this finding. Defendant held a knife to
Happ’s throat while he violently assaulted her, causing multiple rectal and
vaginal lacerations. And he executed her by placing his gun directly on her
forehead, fracturing her skull. R211-35.

After seeing and hearing this evidence, the jury found that defendant’s
crimes reflected “exceptionally brutal or heinous behavior indicative of
wanton cruelty,” i.e., that they were (1) brutal because the acts were “cruel
and cold-blooded, grossly ruthless or devoid of mercy or compassion,” or
(2) heinous because they were “enormously and flagrantly criminal hatefully
or shockingly evil or grossly bad.” R767-68, 773-74 (Jury instructions defining
terms). Having presided over defendant’s trial, the sentencing judge agreed,
finding that defendant’s acts were “depraved,” “show[ed] absolutely no
respect for human life,” and were not the product of youthful immature
judgment. A53-55.

As in Holman, “defendant had every opportunity to present evidence to

show that his criminal conduct was the product of immaturity and not
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incorrigibility[,]” but “[h]e chose to offer nothing,” 2017 IL: 120655, ¥ 49
(citation omitted); A42, even in support of his motion to reconsider sentence.
As in Holman, the circuit court here “had no evidence to consider on any of
the statutory factors in mitigation, but some evidence related to the Miller
factors. On the other side of the scale, the circuit court had significant
evidence to consider on the statutory factors in aggravation.” Id., 9 50; see
730 ILCS 5/5-5-3.2(a)(1), (3), (7) (1996); A54. And, as in Holman, the trial
court concluded that “defendant’s conduct placed him beyond rehabilitation
and sentenced him to life without parole.” 2017 IL 120655, q 50; A53-55.
Defendant’s de facto life-without-parole sentence for crimes committed
as a juvenile “passes constitutional muster under Miller.” Holman, 2017 IL
120655, 9 50. Notwithstanding the majority’s holding, A6, Miller does not
require that the circuit court use certain magic words — such as explicitly
saying that it consulted the PSI — before sentencing a juvenile offender to a
life-without-parole sentence. To the contrary, the presumptions that
ordinarily apply in review of sentencing decisions apply during evaluation of
a Miller claim. In any event, the circuit court began the sentencing hearing
here by acknowledging that it considered the PSI. And because nothing
about defendant’s sentence or the procedure used to impose that sentence
violated the Eighth Amendment, he has failed to demonstrate the requisite

prejudice for filing a successive postconviction petition. Accordingly, this
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Court should affirm the circuit court’s denial of defendant’s leave-to-file

motion. See Smith, 2014 1L 115946, 9§ 37.

III. The Appellate Court Exceeded Its Authority in Bypassing the
Act’s Procedural Requirements and Granting Postconviction
Relief.

Standard of Review: Both the appropriateness of the lower court’s
remedy and the statutory construction issues are questions of law subject to
de novo review. See Galan, 229 Ill. 2d at 497; Bailey, 2017 IL 121450, 9 13
(citing Smith, 2014 IL 115946, 9 21).

Upon reversing the circuit court’s judgment denying defendant’s leave-
to-file motion, the majority erred in remanding for a new sentencing hearing.
A7. As Bailey reaffirmed, “satisfying the [Act’s] cause and prejudice
requirement does not entitle [a petitioner] to relief but rather ‘only gives a
petitioner an avenue for filing a successive postconviction petition.” 2017 IL
121450, 9 22 (quoting Smith, 2014 IL 115946, q 29). The motion stage “is a
preliminary screening” that merely allows the petition to be filed. Id., 9 24-
26. Once the circuit court grants leave to file, the successive petition is
docketed for second-stage review. People v. Jones, 2016 IL App (1st) 123371,
9 58 (citing Wrice, 2012 IL 111860, 9 90); see also Bailey, 2017 1L 121450,

9 26. At the second stage, counsel may be appointed and the State can move

to dismiss the petition on any grounds, including the petitioner’s failure to

prove cause and prejudice. Bailey, 2017 IL 121450, 99 26-27.
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The appellate court concluded that further postconviction proceedings
were unnecessary because defendant’s sentence violated the Eighth
Amendment. A7. But postconviction petitions can assert only constitutional
claims, and they are subject to a statute of limitations and other procedural
hurdles, such as res judicata and waiver. People v. Harris, 224 111. 2d 115,
124-25 (2007). The substantive nature of Miller’s constitutional rule does not
vitiate the State’s statutory authority to raise such defenses and respond to
the petition’s merits at second-stage proceedings in the circuit court. Under
Montgomery, a State’s obligation to enforce a substantive constitutional right
arises only if “the claim is properly presented” and the State’s collateral
proceeding is “open” for relief. 136 S. Ct. at 731-32; Walker, 2018 IL App (3d)
140723-B, § 19 (concluding that postconviction petition raising Miller claim
was untimely); cf., e.g., 725 ILCS 5/122-2.2 (180-day limitations period for
filing postconviction petition challenging capital sentence under Atkins, 536
U.S. 304). Federal habeas courts have similarly refused to consider untimely
Miller claims. See, e.g., Gray v. Dorethy, 2017 WL 4263985, at *2-*3 (N.D. Ill.
Sept. 26, 2017); see generally Dodd v. United States, 545 U.S. 353, 356-60
(2005) (one-year limitations period begins on date constitutional right
recognized, not when it 1s made retroactive).

Rule 615(b) underscores this conclusion. “[T]he scope of appellate
review is defined by the trial court’s judgment and the proceedings and

orders related to it[.]” People v. Bingham, 2018 1L 122008, 9 16. Here, the
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judgment on appeal is circuit court’s judgment denying defendant’s motion
for leave to file a successive postconviction petition; the circuit court made no
judgment on the merits of the postconviction petition itself — which has yet
to be filed — or the underlying judgment of conviction. People v. Young, 2018
IL 122598, 99 16, 28; see People v. Johnson, 206 I11. 2d 348, 356 (2002) (“A
petition for post-conviction relief is not an appeal of the underlying judgment;
rather, it is a collateral proceeding.”). Put another way, the lower court was
tasked with reviewing whether the leave-to-file motion adequately alleged a
prima facie showing of cause and prejudice, and not whether the motion (or
proposed successive petition) actually proved a constitutional violation. See
Young, 2018 IL 122598, 9 28. Thus, the appellate court’s remedial authority
was limited to reversing, affirming, or modifying the order denying the
motion for leave to file a successive petition and did not permit the court to
affirmatively award postconviction relief.

Accordingly, the Act contemplates only one remedy for an erroneous
denial of leave to file a successive petition: a remand for the petition to be
filed and for further proceedings under the Act. See Wrice, 2012 IL 111860,

9 87 (reversing order denying leave to file successive petition, remanding for

[1{4 9

appointment of counsel at second stage, and refusing to ““short circuit
process by remanding for third-stage hearing); see also People v. Allen, 2015
IL 113135, 99 33-35 (“[n]ot until the second stage is the petition [properly]

subjected to adversarial testing through the State’s involvement”). The
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appellate court erred in concluding that this case warrants a different remedy
merely because it presents a Miller claim.

CONCLUSION

For these reasons, the People of the State of Illinois respectfully ask
this Court to reverse the portions of the Third District’s judgment that
(1) reversed the circuit court’s denial of defendant’s motion for leave to file a
successive postconviction petition and (2) remanded for resentencing, and to
affirm the circuit court’s judgment. In the alternative, the State asks this
Court to reverse solely the portion of the Third District’s judgment that
remanded for resentencing and remand to the circuit court with instructions
to (1) grant the leave-to-file motion; and (2) hold further postconviction
proceedings.
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People v. Lusby, --- N.E.3d ---- (2018)

2018 IL App (3d) 150189

%’&3 KeyCite Yellow Flag - Negative Treatment
Review Allowed by People v. Lusby, Ill., January 31, 2019

2018 IL App (3d) 150189
Appellate Court of Illinois, Third District.

The PEOPLE of the Staté of
Ilinois, Plaintiff-Appellee,
Ashanti LUSBY, Defendant-Appellant.

Appeal No. 3-15—o1§§;
, | N
. Opinion filed August 21, 2018 +_
A 1. \

Synopsis ,

Eackground: After defendant, who was 16 at the time
offenses were committed, was com{icted of first degree
murder, aggravated criminal sexual assault, and home
invasion, and sentenced to 130 years imprisonment, the
12th Judicial Circuit Court, Will County, David Martin
Carlson, J., denied defendant's motion to reconsider,
-and the Appellate Court affirmed, 881 N.E.2d 981.
Defendant filed a pro se motion for leave to file a
successive postconviction petition. The Circuit Court
denied defendant's petition. Defendant appealéd.

Holdings: The Appellate Court, McDade, J., held that:

requirement that the trial court consider defendant's age

and attendant characteristics when sentencing a juvenile

to life in prison without parole, in accordance with Miller
- v. Alabama, appligd to defendant's case;

defendant met cause requirement needed to file a
successive postconviction petition;

defendant met prejudice requirement needed to file a
successive postconviction petition;

State was not permitted to participate at cause and
prejudice stage of defendant's successive ‘postconviction
proceedings; and

even though trial court denied defendant's successive post-

conviction petition, despite the Supreme Court's ruling
that failure to consider age when sentencing a juvenile to
life in prison without parole satisfied cause and prejudice

test to support a successive post-conviction petition,
defendant was not entitled to a new judge on-remand.

Reversed and remanded.

Carter, P.J., filed dissenting opinion.

Appeal from the Circuit Court of the 12th Judicial
Circuit, Will County, Illinois. Circuit No. 01-CF-664, The
Honorable David Martin Carlson, Judge, presiding.

.

OPINION

JUSTICE McDADE delivered the judgment of the court,
with opinion.

*1 9 1 Petitioner Ashanti Lusby was convicted of first
degree murder, aggravated criminal sexual assault, and
home invasion. He was 16 years old at the time the offenses
occurred. He filed a direct appeal and, subsequently, a
pro se postconviction petition, which were both denied
by this court. He later filed a motion for leave to file
a successive postconviction petition, arguing that his de

. facto life sentence violated his eighth amendment rights

because the trial court did not consider his age and its
attendant characteristics in accordance with Miller v.
Alabama, 567 U.S. 460, 132 S.Ct. 2455, 183 L.Ed.2d 407
(2012). The State requested that the trial court allow it to
file objections to Lusby's motion, which the court granted.
The State also argued its objections before the court.

~ Neither Lusby nor his defense attorney was present for the

State's arguments. The trial court denied Lusby's motion
and he appealed, arguing that (1) the trial court erred
when it denied his motion for leave to file a successive
postconviction petitioh, (2) the trial court Lerred when
it allowed the State to file and argue objections to his
motion, and (3) he is entitled to a new judge on remand.
We reverse and remand this case for a new sentencing
hearing.

2 FACTS

9 3 On February 9, 1996, a woman was found dead in
her home. She had multiple rectal and vaginal lacerations,
knife wounds to her neck, and a gunshot wound above
her right eye. Lusby, who was 16 years old at the time of

Al
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the offense, was charged in a 15-count indictment for first .

degree murder, aggravated criminal sexual assault, and
home invasion for the events that occurred on February 9.

{ 4 The jury found Lusby guilty of all 15 charges. In
October 2002, Lusby filed a motion for a new trial, which
the trial court denied. In March 2003, a sentencing hearing
was held. A presentence investigationvfi'eport (PSI) was
submitted to the court. The report stated that Lusby was
born in Chicago, Illinois, on. April 11, 1979. He moved
to Joliet, Illinois, when he was 10 years old. He went
back to Chicago for one year when he was 14 years old
but eventually returned to Joliet. Lusby was single and
had two children. He received his GED in the Illinois
Youth Center. The last grade he completed was the tenth
grade because he was expelled for “gang banging.” He had
used marijuana, phencyclidine (PCP), and alcohol in the
past and had used marijuana every day but denied that
he was currently using any drugs or alcohol. He claims

that he completed drug treatment, but this could not be

confirmed. He did not have any current mental health
issues. Lusby had been convicted of the following offenses:
(1) 1994 aggravated discharge of a firearm (juvenile),
(2) 1998 robbery, (3) 2001 resisting a peace officer, and
(4) 2001 aggravated battery. The State noted that Lusby
also had a 1998 misdemeanor conviction for attempting
to obstruct justice. Lusby's probation had been revoked
on the robbery conviction in March 2000. Lusby stated
that he had a good relationship with his mother and
father and that they visited him often in jail although
detention facility records show that Lusby's father never
visited him. He has two sisters, both of whom have
theft convictions. The probation officer recommended
that “defendant may benefit from counseling to control
his violent tendencies.” The State attached 21 victim
impact letters as an addendum to the PSI. Lusby objected,

arguing that the letters were prejudicial. The_trial court:

stated, “I will base the decision on the facts of the case and
not on these letters.” .
*2 9 5 The State presented two witnesses at the sentencing
_hearing. Robert Miller testified that, in July 2001, he was
an inmate in the Will County jail. While Miller was using
the phone, Lusby approached Miller, put his hand on the
receiver, and stated Miller had cut into the line waiting
to use the phone. Miller and Lusby were arguing when
a deputy interjected, stating that Miller did not cut and
commanding Lusby to wait in line. After Miller completed
his call, he got into another altercation with Lusby. Lusby

AZ

“called him into the gym,” and Miller followed. Once
there, Lusby hit Miller in the face causing Miller a broken
bone under his left eye, a broken nose, ‘and a cut on his
lip requiring three stitches. Jean Happ testified concerning
her victim impact statement, which was admitted into
evidence. Defense counsel did not present any evidence or
witnesses.

q 6 Ultimately, Lusby's 15 convictions were reduced
to three: one count for first degree murder, one for
aggrzivated’ sexual assault, and one for home invasion.
The State requested that the other first degree murder
counts (I, IIT through XIIT) merge with count II (first
degree murder for intentional killing with exceptional
brutal and heinous behavior indicative of wanton cruelty).
The State noted that the trial court may enhance Lusby's
sentence on count II to a minimum of 60 years and a
maximum of 100 years pursuant to section 5-8-2 of the
Unified Code of Corrections (730 ILCS 5/5-8-2 (West
2002) ). The State also asked the court to merge the other
aggravated sexual assault convictions (counts IX, XI, XII)

with count X (aggravated sexual assault) and the home
invasion convictions in counts XIV and XV with count
XIII (home invasion). It stated that the trial court may
sentence Lusby to a maximum of 30 years on counts X and
XIII and that both counts are to run consecutively to the
first degree murder charge.

97 During the trial court's oral pronouncement, it stated:

“THE COURT: All right. Well, this is a case that is a
very difficult case from the standpoint of the facts of
the injuries and of the method of murder of the victim.
It certain—certainly the defendant's age is a factor at

" the very least to the extent that he is not eligible for the
imposition of capital punishment based solely because
of his age, because but for his age at under the age of 18,
certainly this—these are the type of things, let me put it
that way, that I have seen that all the attorneys that are
in this trial have seen as facts that would—that could be
considered capital punishment activities.

But I cannot, I cannot ignore the fact that Miss Happ
was terrorized and sexually assaulted and humiliated
and executed in her own home; and this was clearly
a depraved act by you, Mr. Lusby, and it' shows
absolutely no respect for human life. It is ironic to me
I guess that this Miss Happ was working to provide a_
positive influence on children in the aréa and the area’
that you lived in and even children that were—would
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be yours or your nieces or nephews or other family
members might have been influenced positively by this
woman, but your actions saw that didn't happen.

So it is very difficult for me to consider any leniency
in this case. It is very difficult for me to see any
factors in mitigation. I have gone through the section
on mitigation. There are no factors in mitigation that

apply.

I have gone through the factors in aggravation and
those factors there are many that apply, and I sincerely
believe that the appropriate sentence is a sentence
that will see that this does not occur outside of the
Department of Corrections again. This is a choice that
you made at a young age and I know that choices,
youthful choices can be—are not, you know, sometimes
are [sic ] sometimes in very very poor judgment, but this
is not one that can be taken back, and this is not one
that can be considered minor, and this is not one that

can be considered for anything but setting your future

in the Department of Corrections.

*3 From what I've seen here from everything that I
have seen and heard in this trial this is a life you chose,
a life of carrying weapons, a life of showing no respect
for human life, and I am not at all uncomfortable in
imposing the maximum sentence on the murder of 100
years. The consecutive sentence on the other two Class

X offenses again the manner and method of this crime

makes me convinced that it is not for me to minimize
it in any way, and as a consequence I will impose
an additional consecutive 30 years on each of these
offenses. So that is the order of the Court. Certainly you
have every right to appeal the sentence.”

9 8 Thus, the court sentenced Lusby to 100 years'
imprisonment on the first degree murder conviction to be
followed by concurrent 30 year sentences for aggravated
criminal sexual assault and home invasion, totaling 130
years' imprisonment. Lusby filed a motion to reconsider,
arguing that the trial court failed to consider Lusby's age,

potential for rehabilitation, and potential to be restored to

useful citizenship during sentencing. The trial court denied
the motion, stating:

“THE COURT: All right. I tink [sic ] these motions
are required prior to a thorough appellate review. It's
always difficult for the Trial Judge because you prepare
yourself for sentencing like this, you sit down and you

A3

look at everything. You look at the law and look at
the sentencing Code, because it's confusing, and you
try to fashion the sentence appropriate and consisten
[sic ] with the sentencing Code and appropriate to the
facts. I believe I felt comfortable with my sentence at the
time. I believe I followed the law as I understood it and
took into account all the factors both in aggravation
and in mitigation that apply here. So show the motion to
reconsider sentence presented and argued and denied.”

9 9 Lusby filed a direct appeal to this court. People v.
Lusby, 353 111. App. 3d 1109, 317 Ill. Dec. 495, 881 N.E.2d
981 (2004) (table) (unpublished order under Supreme
Court Rule 23). This court affirmed the trial court's
decision, and our supreme court denied Lusby's petition
for leave to appeai in March 2005. Id., appeal denied, 214
I11. 2d 544, 294 Iil.Dec. 6, 830 N.E.2d 6 (2005).

¥ 10 In September 2005, Lusby filed a pro se
postconviction petition. Lusby claimed that his right to
due process was violated when he was required to wear
an electric stun belt in the presence of the jury and that
defense counsel rendered ineffective assistance of counsel
when it failed to object to the use of the belt. The trial court .
dismissed the petition, and Lusby appealed. This court
affirmed the trial court's dismissal. People v. Lusby, 377
Ill. App. 3d 1156, 352 Ill.Dec. 153, 953 N.E.2d 89 (2007)
(table) (unpublished order under Supreme Court Rule 23).

‘Our supreme court denied his petition for leave to appeal

in September 2009. 1d., appeal denied, 233 Ill. 2d 582, 335
Il1.Dec. 641, 919 N.E.2d 360 (2009).

¢ 11 In November 2014, Lusby filed a pro se motion
for leave to file a successive postconviction petition. In
the motion, he argued that his de facto life sentence
violated his eighth amendment rights. He claimed that he
had met the cause and prejudice requirements to file a
successive postconviction petition under section 122-1(f)

" of the Post-Conviction Hearing Act (725 ILCS 5/122-1(f)

(West 2014) ) because (1) the ruling in Miller, 567 U.S.
460, 132 S.Ct. 2455, which established that a court must
consider a juvenile's age and its attendant characteristics
before sentencing him to mandatory life imprisonment,
was issued after Lusby's trial and initial postconviction
petition, and (2) Lusby did not have an opportunity
to present mitigating evidence so the trial court could
consider his age and the possible impact of his age-related
factors on his commission of the offense.
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*4 9 12 The State requested a 35-day extension to
file objections to Lusby's motion, which the trial court
allowed. In its objections, the State alleged that Miller
did not apply to this case because the Court in Miller
addressed mandatory life sentences, not de facto life
sentences. It also argued that our supreme court in People
v. Davis, 2014 IL 115595, 379 Ill.Dec. 381, 6 N.E.3d
709, ruled that Miller does not apply to a discretionary
life sentence. It further alleged that the court properly
considered all the evidence before making its findings.

913 In January 2015, without the presence of Lusby or his
defense attorney, the State argued its objections before the
court, and the court denied Lusby's petition, stating:

“THE COURT: All right[.] Show that I have reviewed.

all the pleadings, I have reviewed the Court file, and
I will find that the request for a second—I guess it's
a second post-conviction petition to be filed is denied
based upon the law[.]” '

Lusby appealed.

114 ANALYSIS

9 15 I Motion for Leave to File a Successive
Postconviction Petition

9 16 Lusby argues that the trial court erred v&"hen it denied
his motion for leave to file a successive postconviction
petition. Specifically, Lusby claims that he had met the
requisite cause and prejudice test to file a successive
petition because (1) he could not assert his claim until
the Supreme Court's decision in Miller, 567 U.S. 460, 132
S.Ct. 2455, and our supreme court's decision in Davis,
2014 IL 115595, 379 Ill.Dec. 381, 6 N.E.3d 709, and (2)
the trial court failed to consider his age and its attendant
characteristics during sentencing and, therefore, violated
his eighth amendment rights.

9 17 Citing People v. Guerrero, 2012 IL 112020, 7 20,
357 Ill.Dec. 511, 963 N.E.2d 909, the State argues that
the lack of precedent on a particular position does not
constitute “cause” because Lusby must raise any issues to
preserve it for review even when the law is unfavorable
to- his position. It further claims that Lusby did not
show “cause” because there were no external factors that
impeded Lusby's ability to raise the claim during his initial
postconviction petition, as he raised the same argument

in his motion to reconsider. Also, it contends that Lusby
did not show prejudice because (1) the record shows that
the 'trial court considered his age during sentencing; (2)

‘regardless of whether the trial court considered Lusby's

age, his sentence “reflects irreparable corruption” and the
trial court properly sentenced him to 130 years; and (3)
Miller addresses mandatory life sentences whereas this
case involves a de facto life sentence.

9 18 Because the parties dispute whether Miller applies
to this case,\ we first consider its applicability. The
eighth amendment prohibits the imposition of cruel and
unusual punishment and applies to the states through the
fourteenth amendment. Davis, 2014 IL 115595, q 18, 379
IIl.Dec. 381, 6 N.E.3d 709 (citing Roper v. Simmons, 543
U.S. 551, 560, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005) ).
“The eighth amendment's ban on excessive sanctions flows
from the basic principle that criminal punishment should
be graduated and proportioned to both the offender and
the offense.” Id. “To determine whether a punishment is so
disproportionate as to be cruel and unusual, a court must
look beyond history to the evolving standards of decency
that mark the progress of a maturing society.” (Internal
quotation marks omitted.) Id.

919 In Miller, the defendant was convicted of murder and
sentenced to mandatory life imprisonment without parole.
The Supreme Court determined that a sentence of life
without parole for a juvenile who committed any offense,
including homicide, without the court's consideration
of the juvenile's age or its attendant characteristics,
violates the eighth amendment. Miller, 567 U.S. at
489, 132 S.Ct. 2455. Relying on Roper and Graham,
the Court reasoned that youth characteristics “diminish,
the penological justifications for imposing the harshest
sentences on juvenile offenders.” Id. at 472, 132 S.Ct. 2455;
also see Roper, 543 U.S. 551, 125 S.Ct. 1183 (holding
that the eighth amendment bars capital punishment of
juveniles); Graham v. Florida, 560 U.S. 48, 130 S.Ct.
2011, 176 L.Ed.2d 825 (2010) (finding that the eighth
amendment prohibits a sentence of life without parole for
juveniles who commit nonhomicide offenses). It declined
to consider whether the eighth amendment requires a
“categorical bar on life without parole for juveniles.”
Miller, 567 U.S.at 479, 132 S.Ct. 2455. Instead, the Court
found. that a court has the ability to sentence a juvenile
to life in prison without parole but it must take into
consideration “how children are different, and how those

A4
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.

differences counsel against irrevocably sentencing them to
a lifetime in prison” beforehand. Id. at 480, 132 S.Ct. 2455.

*5 920 Recently, our supreme court in People v. Holman,
2017 IL 120655, 418 Ill.Dec. 889, 91 N.E.3d 849, held that
Miller applies to cases when a defendant is sentenced to
a discretionary life sentence. It reasoned that a juvenile's
diminished culpability is “neither crime-nor sentence-
specific” and that discretionary life sentences for juveniles
are “disproportionate and violate the eighth amendment,
unless the trial court considers youth and its attendant
characteristics.” Id. § 40.

9 21 Lusby's 130-year sentence is a de facto life sentence.
See People v. Smolley, 2018 IL App (3d) 150577,9 22, —
Ml.Dec. —, — N.E.3d —— (15-year-old defendant’s
65-year sentence constituted de facto life sentence); People
v. Buffer, 2017 IL App (Ist) 142931, 162, 412 Tll.Dec. 490,
75 N.E.3d 470 (16-year-old defendant's 50-year sentence
constituted de facto life sentence); People v. Ortiz, 2016
IL App (lIst) 133294, q 24, 408 Ill.Dec. 469, 65 N.E.3d
945 (defendant’'s 60-year sentence constituted de facto
life sentence). Moreover, our supreme court in Holman
established that Miller is also applicable to a discretionary
life sentence. Therefore, we find that Miller applies in this
case.

9 22 Next, we consider whether Lusby has met the cause
and prejudice test although Miller was decided after his
trial and the filing of his initial postconviction petition.
The Post-Conviction Hearing Act allows the filing of
only one postconviction petition without leave of the
court. 725 ILCS 5/122-1(f) (West 2016). “[A] defendant
faces immense procedural default hurdles when bringing
a successive postconviction petition.” Davis, 2014 IL
115595, § 14, 379 IlL.Dec. 381, 6 N.E.3d 709. Because
it interferes with the finality of criminal litigation, these
hurdles are lowered only in limited circumstances. Id.
“One such basis for relaxing the bar against successive
postconviction petitions is where a petitioner can establish
‘cause and prejudice’ for the failure to raise the claim
earlier.” Id; 725 ILCS 5/122-1(f) (West 2016). Cause
refers to some objective factor external to the defense that
impeded counsel's efforts to raise the claim in an earlier
proceeding. Davis, 2014 IL 115595, § 14, 379 Ill.Dec. 381,
6 N.E.3d 709. Prejudice refers to a claimed constitutional
error that so infected the entire trial that the resulting
conviction or sentence violates due process. Id. “Both
~ prongs must be satisfied for the defendant to prevail.” Id

A5

9§ 23 Our supreme court in Davis determined that the
Court's decision in Miller constitutes “cause” under
section 122-1(f) because it was not available to counsel -
earlier. Id Y 42. Here, Miller was not decided until
seven years after Lusby filed his initial postconviction
petition. Miller was not available to Lusby's counsel at
the time of his sentencing or at the time he filed his initial
postconviction petition.

Y 24 The State argues that Lusby did not show “cause”
because he previously argued that the trial court failed to
consider his age in his motion to reconsider. Lusby did
argue that the trial court failed to considér his age during
sentencing in his motion to reconsider. However, Lusby is
specifically arguing that Miller, which requires a court to
consider a juvenile's age and its attendant characteristics
before sentencing him to a life sentence, was applicable
to this case and should be applied retroactively. Defense
counsel did not have an opportunity to present this
argument because Miller was decided after he filed his
initial postconviction petition. See People v. Williams,
2018 IL App (Ist) 151373, 13, — Ill.Dec ——,
N.E.3d — (rejecting the State's res judicata argument
because Miller was decided 17 years after the defendant's
conviction and sentence). Therefore, we find that Lusby
met the “cause” prong of the cause and prejudice test.

*6 9 25 Lusby claims that he also met the “prejudice”
prong under the cause and prejudice test and requests that
this court remand this case for a new sentencing hearing
rather than proceed to the second-stage postconviction
proceedings. Davis, 2014 IL 115595, 379 Ill.Dec. 381, 6
N.E.3d 709, and Holman, 2017 IL 120655, 418 Ill.Dec.
889, 91 N.E.3d 849, provide guidance on this issue.
In Davis, the defendant fatally shot two people. Davis,
2014 IL 115595, q 4, 379 Ill.Dec. 381, 6 N.E.3d 709.
He was convicted of murder and sentenced to natural
life imprisonment without the possibility of parole. Id
§ 5. The First District determined that Miller applied
retroactively on postconviction review and remanded
the defendant's case for a new sentencing hearing, and
the State appealed. Id q 10. The supreme court noted
that a new rule is not applied retroactively to cases
on collateral review unless (1) it is a new substantive
rule or (2) it is a rule “ ‘implicating the fundamental
fairness and accuracy of the criminal proceeding.’ ” Id.
9 36 (quoting Schriro v. Summerlin, 542 U.S. 348, 352,.
124 S.Ct. 2519, 159 L.Ed.2d 442 (2004) ). Relying on
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People v. Morfin, 2012 IL App (Ist) 103568, 367 Ill.Dec.
282, 981 N.E.2d 1010, the court explained that the
Supreme Court's ruling in Miller created a new substantive
law because, although Miller actually mandates a new

procedure by requiring a court to consider a juvenile's age

during sentencing, the rule “is the result of a substantive
change in the law that prohibits mandatory life-without-
parole sentencing.” (Internal quotation marks omitted.)
Davis, 2014 IL 115595, § 39, 379 Ill.Dec. 381, 6
N.E.3d 709. Therefore, the court determined that Miller
applied retroactively. It also held that, based on Miller's
substantive rule that prohibits mandatory life without
parole of juveniles, Miller constitutes prejudice under the
cause and prejudice test because “it retroactively applies
“to defendant's sentencing hearing.” Id. ] 42.

Y 26 In Holman, the defendant argued that the trial
court erred when it denied his motion for leave to file
a successive postconviction petition. Holman, 2017 IL
120655, 9 20, 418 111.Dec. 889, 91 N.E.3d 849. On appeal,
the defendant argued that his discretionary life sentence
was unconstitutional under Miller. Id. Our supreme court
determined that a trial court must consider a juvenile's
age-related characteristics as specified in Miller because
“age is not a chronological fact but a multifaceted set of
attributes that carry constitutional significance.” Id
43-44. These characteristics include:

“(1) the juvenile defendant's chronological age at the
time of the offense and any evidence of his particular
immaturity, impetuosity, and failure to appreciate risks
and consequences; (2) the juvenile defendant's family
and home environment; (3) the juvenile defendant's
degree of participation in the homicide and any
evidence of familial or peer pressures that may have
affected him; (4) the juvenile defendant's incompetence,
including his inability to deal with police officers
or prosecutors and his incapacity to assist his own
attorneys; and (5) the juvenile defendant's prospects for
rehabilitation.” Id.  46. '

The court reviewed the trial record and held that the
defendant's sentence was constitutional. ‘Id. Y 47, 50.
It reasoned that (1) the trial court's statement that “it
found ‘no mitigating factors’ ” (id. § 49) was about the
12 factors enumerated in section 5-5-3.1 of the Unified
Code of Corrections (730 ILCS 5/5-5-3.1 (West 2016) )
and not about the Miller factors, (2) the trial court did
not have any evidence related to the statutory factors

in mitigation enumerated in section 5-5-3.1, and (3) .

Ab

{

the defendant intentionally decided not to presént any
mitigating evidence despite his opportunity to do so. The
court further found that the trial court “explicitly stated
that it considered the trial evidence and the PSI” and
that the minimal evidence related to the Miller factors
did not undermine the “significant evidence” related to

" factors in aggravation. Holman, 2017 IL 120655, M 48-50,

418 Ill.Dec. 889, 91 N.E.3d 849. It concluded that the "
trial court properly denied his motion for leave to file a
successive postconviction petition. Id. g 50.

427 Here, the trial court mentions age in two instances: (1)

when the court stated that Lusby is not eligible for capital
punishment because of his age, and (2) when the court
stated, “This is a choice that you made at a young age and
I know that choices, youthful choices can be—are not, you
know, sometimes are [sic ] sometimes in very very poor
judgment, but this is not one that can be taken back, and
this is not one that can be considered minor, and this is not
one that can be considered for anything but setting your
future in the Department of Corrections.” Based on the
ruling, the trial court did not address Lusby's age-related
characteristics; rather, it gave a generalized statement
about youth and their poor judgment. Unlike the trial -
court in Holman, there is no indication in the record

- that the trial court considered the evidence of Lusby's

“immaturity, impetuosity, and failure to appreciate risks
and consequences” or family environment in the PSI. The
PSIincluded various incidences of such evidence including
that (1) Lusby was expelled from the tenth grade for
“gang banging”; (2) he had used marijuana, PCP, and
alcohol; (3) he had a lengthy criminal history including
his 1994 aggravated discharge of a firearm juvenile
conviction; (4) his sisters also had a criminal history; and
(5) the probation officer had recommended Lusby attend
counseling to control his “violent tendencies.” :

*7 4 28 The trial court also stated that there were no
factors in mitigation, and similar to Holman, we find that
the trial court was refering to the factors enumerated in
section 5-5-3.1. However, unlike Holman, the trial court
did not “explicitly” state that it considered the evidence
in Lusby's PSI during sentencing, and thus, we cannot
conclude that the trial court considered any evidence
related to the Miller factors. Therefore, we find that Lusby
was prejudiced because Miller is applied retroactively and
the trial court did not consider his age and the attendant
characteristics described in Miller before sentencing him_
to de facto life. '
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€29 We note that the crime for which Lusby was convicted

. and sentenced was heinous. Under Miller, a trial court.

may sentence “the rare juvenile offender whose crime
reflects irreparable corruption” to life without parole.
Miller, 567 U.S. at 479-80, 132 S.Ct. 2455. However,
-“[t]he court may make that decision only after considering

the defendant's youth and its attendant characteristics.”

. Holman, 2017 IL 120655, q 46, 418 Ill.Dec. 889, 91
N.E.3d 849. Generally, a case will advance to the three-
stage process for reviewing postconviction petitions when
the court determines that the petitioner has satisfied

the cause and prejudice test. See People v. Bailey, 2017

IL 121450, q 26, 421 Ill.Dec. 833, 102 N.E.3d 114.
Because we hold that Lusby's sentence violated the eighth
amendment, we remand this case for resentencing. See
Smolley, 2018 IL App (3d) 150577, § 21, — Ill.Dec.
——, — N.E3d —— (“[w]here the record does not
indicate that the trial court considered the defendant's
characteristics of youth before sentencing a juvenile to a
de facto life sentence, the case should be remanded for

a new sentencing hearing”); People v. Warren, 2016 IL -

'App (Ist) 090884-C, 9 51, 405 Tll. Dec. 453, 58 N.E.3d 714
(“Because defendant's sentence is unconstitutional, he is
entitled to a new sentencing hearing. There is no need for
further postconviction proceedings on this issue.”). This
issue is dispositive of this appeal. However, we address the
remaining issues as they may occur on rehearing,.

130 IIl. State's Objections

931 Lusby argues that the trial court erred when it allowed
the State to file and argue objections to his motion for
leave to file a successive postconviction petition. Both
parties contend that the same issue is addressed in People
v. Bailey, 2016 IL App (3d) 140207, 406 Ill.Dec. 296, 60
N.E.3d 198 (Bailey I'), which was currently pending before
the supreme court at the time Lusby filed this appeal. Since
then, the supreme court made its decision in People v.
Bailey, 2017 IL 121450, 421 Tll.Dec. 833, 102 N.E.3d 114
(Bailey II'). Based on the supreme court's ruling in Bailey

' I1, the State concedes that the trial court erred when it
allowed the objections.

p .

94 32 In Bailey II, the court held that the State is not
permitted to participate at the cause and prejudice stage
of successive postconviction proceedings because (1) the
court is statutorily required to make an independent

A7

 determination of whether the petitioner met the requisite

of cause and prejudice, (2) there is no provision in
the statute that allows an evidentiary hearing on the
issue of cause and prejudice, and (3) it would be
fundamentally unfair for the State to participate as
“successive postconviction petitions are typically filed pro
se and the Act makes no provision for a defendant to be .
entitled to counsel until after a postconviction petition is
docketed.” Id. 9§ 24, 27.

9 33 Pursuant to Bailey II, the State improperly filed and
argued objections to Lusby's motion. Therefore, the trial

- court erred when it allowed the objections.

9] 34 I11. Substitution of Judge

9] 35 Lastly, Lusby requests that this case be heard before
a different judge on remand. “There is no absolute right
to a substitution of judge at a post-conviction proceeding.
[Citation.] Rather, the same judge who presided over
the defendant's trial should hear his post-conviction
petition, unless it is shown that the defendant would be

- substantially prejudiced.” People v. Hall, 157 TIL. 2d 324,

331, 193 Ill.Dec. 98, 626 N.E.2d 131 (1993). The trial
court erred when it denied Lusby's motion despite the
supreme court's ruling in Davis that Miller satisfies the
requisite cause and prejudice test under section 122-1(f)
of the Post-Conviction Hearing Act. It also improperly
allowed the State to file and argue objections to Lusby's
motion. However, we do not see any malicious intent in
the tﬁdl court's errors and there is “no indication that the
court will not follow the law on remand.” People v. White,
2017 IL App (1st) 142358, 943, 412 1ll.Dec. 25, 74 N.E.3d
492, Therefore, we deny Lusby's request for a new judge
on remand.

436 CONCLUSION

*8 937 The judgment of the circuit court of Will County
is reversed and remanded.

9 38 Reversed and remanded.

Justice O'Brien concurred in the judgment and opinion.

Presiding Justice Carter dissented, with opinion.
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People v. Lﬁsby, - N.E.3d ---- (2018)

2018 IL App (3d) 150189

4 39 PRESIDING JUSTICE CARTER, dissenting.

9 40 I respectfully dissent from the majority's decision
in the present case. I would find that defendant has
failed to establish prejudice under the cause and prejudice
test. In my opinion, the trial court's comments show
that it considered defendant's youth and its attendant
circumstances in sentencing defendant. The trial court
even considered those factors a second time at the hearing
on the motion to reconsider sentence when defendant
again raised the issue of his age and asserted .that the
trial court had failed to consider his age, his potential for
rehabilitation, and his potential to be restored to useful
citizenship.

9 41 In Holman, our supreme court recognized that “a
juvenile defendant may be sentenced to life imprisonment
without parole, but only if the trial court determines that
the defendant's conduct showed irretrievable depravity,

permanent incorrigibility, or irreparable corruption -

beyond the possibility of rehabilitation.” See Holman,
2017 IL 120655, 9 46, 418 Ill.Dec. 889, 91 N.E.3d
849. Defendant in the instant case sexually assaulted
and then executed the victim, a 27-year-old school

teacher, in her own home. When the victim -was
later - discovered, she had multiple rectal and vaginal
lacerations, knife wounds to her neck, and a gunshot
wound above her right eye. Defendant's semen was
found in the victim's rectum and vagina. As the trial
court's comments in sentencing indicate, the trial court
determined that the horrendous conduct of this defendant
showed irretrievable depravity, permanent incorrigibility,
or irreparable corruption -beyond the possibility of
rehabilitation. See id. I would find, therefore, that
defendant's sentence passes constitutional standards, See
id. Y 46-50. I cannot join the majority in its conclusion
that the trial court failed to consider the required
information, much of which was contained in the PSI,
merely because the trial court did not expressly state that
it had considered the PSI. I would, thus, affirm the trial
court's denial of defendant's motion for leave to file a
successive postconviction petition. '

All Citations

--- N.E.3d ----, 2018 IL App (3d) 150189, 2018 WL
3980048

End of Document
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7 )
vs. ) No
8 )
ASHANTI G. LUSBY, )
9 )
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10 :
11
12 REPORT OF PROCEEDINGS had in the above-entitled
13 cause before the HONORABLE GERALD R. KINNEY,
14 Judge of the Circuit Court of Will'County,
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18 and
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for the Plaintiff; '
20
MR. EDWARD JAQUAYS,
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0000810
3-15-0189 '

1 We eliminated many pﬁotographs.
2 Many of the photographs we covered certain parts
3 of the victim for that pﬁrpose and for the
4 defendant's protection. We redacted the
5 videotape to a significant extent to minimize
6 again the viewing of the body, and given the fact
7 that as‘I hage said many times that it is a jury
8 decision on the issue of brutal and heinous
9 behavior indicative of wanton cruelty, to some
10 extent the State'had‘an absolute right to try to i
11 present that evidence,‘so we minimized it. We
12 tried to take the inflammatory, as much
13 inflammatory matters as possible outlof this
14 case.
15 The jury has.made it's decision.
l6 i believe it is the.appropriate decision, and the
17 motion for new ﬁrial is denied.
18 MR. JAQﬁAYSt Thank you,,youf Honor.
19 THE COURT: Thank you.
- 20 MR.'iOMCZAK: ‘"We're ready for sentencing,
21 Judge.
22 TﬁE COURT} All right. - Now I have reviewed
.23‘ the presentence investigation. Has everyoﬁe had
! 24 a chahce to review it?
| T A0 | 000810
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0000811
3-15-0189
7
1 MS. BOGGS: I have.
2 MR. JAQUAYS: I have, and I have an
3 ' objection to it.
4 " THE COURT: All right.
5 MR. JAQUAYS: The objecﬁion is réally to the
6 | addendum that has.been atﬁached thereto and which
7 I recently received as I don}t know how‘else to
8 describe it as to the-volumé of which I think thé
9 cumulative effect is to overwhelm the Court. I
10 think it is excessive. I would ask.the Court I
11 don't know how much of it -- the Court has
12 already read‘it, but to the extent that it is in
13 my opinion excessive I would ask the Court to
14 disregard the volume of letters which héve been
15 attached.
16 THE COURT: Any responéé to that?
17 MR. TOMCZAK:  Judge, our response would be
18 simple. We know that this Coﬁrt Qill only
19 consider what it knows to be.proper evidence in
20 ~ relation to the sentencing. We did have a victim
21 hefe that was very very weil_loved in the
22 community, your Honor, and a third gréde school
23 teacher. It is not upusual for that amount of
24 letters to be coming in. And,wyou know, this is
000811
| | All
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0000812
3-15-0189

1 the fact of matter. The defendant killed somebne
2 who is very dear to the.community’and very dear
3 to her family and friends, and Judge, I don't \
4. know relative to this cumulativevargument, but I
5 know your Honor will only considef the evidence
6 that you feel is appropriate in light of the
7 factors in aggravation and mitigation, and I will
8 ‘leave it to'your judgment”as to these lettérs}
§ Judge.
10 THE COURT: Well, the letters wefe ﬁresented
11 in a separate addendum. I did have a chance to
12 go through thém, so for me to say that I didn't
13 see them wouldh’t be accurate.
14 I guéss it goes wiﬁhout saying
15 that whenever a human life is taken there ére
16 people who are impacted by that, typically mére
17 than one. I certainly ém not -- my decision in
i8 thié case can't be based as I tell the jury when
19 I select them, that they must nqt base their
20 decision on any kind of passion‘or prejudice, I
21 certainly can't base mine on that either, and I
22 will base the decision on the facts of the case
23. and not on these letters. Although they'ré
24 helpful. They're certainly -- they're certainly
A12 | - 000812
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: 0000813
3-15-0189 :

to a certain degree enlightening, but I think

1
2 they're probably more helpful for those who
3 sﬁfferéd the loss than they can be for the Codrt
4 because i knbw I can'£, I know I can't, I can't
5 base ﬁy decisioh on the passion and the grief'of
6 those who have been left behihd. . So the
7 objection is noted. I am goiné to allow them to
8 stay as part of the file.with those comments
9 having already béen made.
10 Any pther changes to the PSI?
11 'MR: JAQUAYS: No, sir.
12 MS. BOGGS: ' We do.
13 THE COURT: Mr. Jaquays, what did you have?"
14 MR. JAQUAYS: Go ahead. If they're dealing.
15 with the PSI, I'll defer.
16. MS. BOGGS: I'm still on the PSI.
17 THE COURT: You're still on the PSI. All
18 right..
19 MS. BOGGS: There is a misdemeanor thaf has
20 :not been added. It is 98 CM 1190 and I had it
21 sent up this afternoon for thé Court.  The_
22 defendant used an alias, Dale Williams. It was
23 later amended when helconceded that he was in
24 Afact Ashanti Lusby. it is an atteﬁpt obstructing
A13 090813
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0000814
3-15-0189
10
1 justice in Will County. He was convicted, and
2 that was imposed on Auguet 27 of '99. He served
3 18 days in jail. |
4. THE.COURT: Any issue as to whether ﬁhat
5 sheuld be added to his criminal history,
6 Mr. Jagquays?
7 MR. JAQUAYS: I would have to accept the
8 State's representations.
9 MS. BOGGS: Judge, just for the record 1I
10 believe he told Mr. Kocisko a little bit.abeut
11 it, but he didn't know numbers and Mr. Kocisko
12 couldn't find it.
13 | THE COURT: All right, we'll indicate that
14 that then is a prior misdemeanor. I see that the
15 names were changed on the face-ef the infermation
15 and that the information in 98 CM 1190 .does
17 reflect Ashanti,Lusby as the defendant as opposed.
18 " to Dale Williams so I will'note that for the
19 completeness of this presentence inveetigation.
20 MR. TOMCZAK: Thank you, your Honor.
21 MS. BOGGS: As to the PST we'have nothing
22 additional.
23 THE COURT: Mr. Jaquays.
24 - MR. JAQUAYS: The last issue that we raised
©OAl4 c00814
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11
1 . as we go thrpugh the victim iﬁpact statement.
2 whiéh was prgsented to me today[ and I would gave
-3 an-objection to its present form.
‘4 THE COURT: Now that I have not seen.
5 MS. BOGGS: Judge, for the record thle we
6 go through this 1 wi;l ask leave to file for the
7 Court's review Peopie‘s Exhibit No. 5 for
8 - sentencing for that ref%;ence'point until it is )
9 identified.
10 THE COURT: And your objections,
.11 Mr. daquays. ’
' 12 - Mﬁ. JAQUAYS: Judge, with réspect to the
© - 13 proboSed impact stateﬁent which was tendered to
14 me this afternoon, it has to deal with whét I
15. believe to be the final page which in my opinion
16 exceeds ' the appropriate scope of an impact
17 statement. "My understanding the impact statement
18" is supposed to be exactly what it says, how it
19 '~ impacted the family without any réference or
20 suggestion as to.wﬁat the sentehce should be.
21 ‘The paragraph_final page after it says Ashanti
22 Lusby must be punished read as a whole in my
23" opinion.is an attempt to suggest an apprbpriaté i
24 sentence to the Court which I don't think is part
Al5 ~ 000815
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0000816
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12

1 of a true impacﬁ'statement that should be
2 allowed.
3 MR. TOMCZAK: Just a brief response. Your
4 Honor, this does not suggest a particular
5 sentence. We'ie here looking at a sentencing on
6 a murder case. It is a mandatory priébn )
7 sentence. I mean punishment is part of what yéu |
8 do, Judge, and you know that. Mrs. Happ is
9 merely saying that Mr. Luéby must be puhished and
10 kept off the street to protect others. Thatfs
11 standard operating.procedure here.in a sentencing
‘ 12 hearing. There is nothing unusual abouﬁ that.
13 Taken as a whole, your Honor, if you:have had
14 occas}on to read thisg, this is pretty much a
15 s;andard victim impact statement. There i;
/ 16 nothing inflaﬁmatdry contained in here and the
17 simﬁle statement that Mr. Lusby must be punished
18 after having beén found guilty of heinous and.
19 brutal murder I think is an understatement.
20 ‘MR. JAQUAYS: Judge,.I didn't-object to the
21 langua;e mus£ be punished. I said after the
.25 1anguage.
23 THE COURT: Right, after that.
24 .Well: I‘did review it at the very
Al6 - 000816
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1 ‘least now at least the last paragraph of this and
2 again I don't think it is out of bounds. I have
3 gone through a lot of reading on what ig
4 | appropriate in a victim impact statement and the
5 one thing that comes to mind is that it shouldn't
6 be an effort to attéck the defendant but rather
7 + an effort to express what the feelings of the
’ 8 victim are with regards to their loss and not an
9 effort to attack or to somehow call the defendant
10 all the names people might typically try to do,
11 and I have seen those. Those kinds-i_have
12 "stricken. This type it appears to me to be not
13 inappropriate, so I will deny the request on the
14 victim impact.
15 MR. TOMCZAK: Thank you, Judge. Ready for
16_ aggraVation, your Hohor. ' |
17 THE COURT: Then if you have witnesses to
18 call.
19 MR. TOMCZAK: Just a couple.
20 fHE COURT: Call your first witness.
Zi MS. BOGGS: Thank you. We will call Robert
22 Millef.
23 First will you be sworn.
| 24 THE COURT: Raise your right hand to be
| Al7 n 00C8417
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1 sworn.
2 S (WHEREUPON, the witness
.3 was duiy sworn. )
4 THE COURT: Have a seat in the witness
5 chair. |
6 : ROBERT MILLER,
7 called as a witness herein, having been first
8 duly sworn, was examined and testified as
9 follows:
10 . DIRECT EXAMINATION \
1i BY MS. BOGGS:
12 Q Robert, could you state your name for
13 us, please?
14 _ .A My name_is Robert Miller.
- ' 15 ' Q | And where do yoﬁ currently reside,
16 | Mr. Millerv?
17 A In the Wili County Adult Detention
18 .Facility.
19 Q How long have you been in the Will
20 céunty Adult Detention Facility?
21 A‘N About 23 months.
22 | | Q | And are you in there for the felony
23 offense of residéntial'bﬁrglary?
- 24 A Yes, ma'am.
‘Als - 000818
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1 Q Have ydu and I had any conversations
2 Iabout you getting any kind of deals for you
3 coming in here today?
4 A No, ma'am.
5 Q In fact are you heré.tqaay becauée you
6 were a victim while in the jail of an offense?
7 A Yes, ma'am.
8 MR. JAQUéyS: Objection, leading nature.
9 THE COURT: I'll sustain the objection as to
10 characterization at this time.
11 BY MS. BOGGS:
12 Q Robert, were you involved in an
13 incident that occufred in the Will County Jail on
14 July 1st of the year 20017
15 A Yes, ma'am.
16 Q Can you tell us what occurred on that
17 day wﬁilé you were in the jail?
18 A I went to go use fhe phone and --
19 Q I am going to mbve this just a little
20 bit. You're a littlé soft spoken.
21 Okay, you went to use the phone,
22 and where. at in éhe jail is this phone located?
23 A By the deputy's desk. |
24 Q Can you‘explain to us the procedure
Al9
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16

1 - for you‘to be able to use the phone at the jail?
2 A 'You sit in a line and who sat down the
3 - first gets to go first.
a | Q So there is like a sequence of people
5 in a line?
6 A Yes, ma'am.
7 Q And did you sit down in this line?
8 A Yes, ma'am.
9 Q - .Were there other people iﬁ the line?
10 A; Yes,.ma'am. | |
11 Q Was Ashanti Lusby in ﬁhe line?
12 : . A No, ma;am.
13 Q Aﬁ some point while.YOu_were in this
14 " line does the line move up?
15 | A‘ Yes, ma'am.
16 ' Q " Dpid you get to the éoint where you
17 | were first in line?
18 A Yes, wma'am.
19 | o Q And how is it then that you would then
20 be able to use the phone?
21 A. ‘The deputy will tell you it's your
22 turn. You get up to use it.
23 . Q And were ?ou told that an this case?
t 24 A Yes, ma'am. \
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1 Q What happened when you.wént to use the
2 phone?
3 _ ‘A Ashanti Lusby approached me, told meAI
} 4 cut! The deputy said that I didn't cut. He put
5 his hand‘on the receiQer and then we got in a
f 6 little argument and he sat down because the
7 deputy said that I did not cut.
8 Q So he was made to go s8it down?
9 A Yes, ma'am.
10 Q Now do you see Ashanti Lusby here
11 today? |
12 ' A Yes, ma'am.
13 Q Can you identify him for me and tell
14 me something he's wearing?
| 15 A A gray outfit.
16 | Q "~ And is he sﬁanding or seated?
17 ' . A Seated.
'15 Q And can you point-him out for me?
19 A (Indicating.)
20 - MS. BOGGS: Please let the record show the
21 identification of the defendant?
22 . THE COURT: The ;ecord should reflect the
. - 23 witness has identified the defendant.
24 BY MS. BOGGS:
A21 000821
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1 Q Aftef you used the phone did something

2 else happen?

3 A We exchanged words. He called me a

4 bitch. I called him one back and he said let's

S go in the gym. I didn't at first, and then I

6 thought about it and I went to walk in the gym

7 and he.hit.me, knocked. me out because I don't

8 remember nothing afﬁer that..

9 .Q Let's back up a iittle bit. ﬁe called
10 you into the gym?
‘ll A Yes, ma'am.

12 Q Did he -- did you see him go in the

13 direction of the -gym?

14 A Yes, ma'am.

15 Q Did you eventually céme ih?_
1é A Yeé, ma'am¥

17 " Q When you entered the gym what

18 happened? |
19 A I got hit.’
20 Q And did you see the person who hit
21. you? |
22 A Yes, ma'am.
23 é Who?
24 A Ashanti.Lusby.

A22 000822
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1 : Q How ﬁany times were yoﬁ hit?
2 A I don't know, ma'am.
3 0 What happened? What's the next thing
4 you remember?
; 5 ' A i got hit and I was knocked out, and
| 6 then when I came to, I was gushing blood.
7 Q Did you ever see anyboaf besides
8 Ashanti Lusby in‘that gym?
: 9 A No, ma’'am.
10 Q I am.going to show you some
11 . photographs -- or let me back up a little bit.
12 Strike that.
13 ' ' You said you woke up and you were
i4 gushing blood?
15 A Yes, ma'am.
'16 _ Q From whefe?
i? A From my nose and my mouth.
18 | Q What did‘you do?
19 A I went up to the deputy:and téld him I
20 was attacked.
21 Q And did you tell him who did it? ,
22 | A | Yes, ﬁa'am. He more or less he knew,
23 already knew who did it because he knew our
24 complications.
AZ3 000823
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1 Q . Well, do you remember what you said to
2 him when you said who did it?
3 A No, ma'am.
4 Q But somehow indicated to him that it
5 was Ashanti Lusby?
é Aj Yes, ma'am;
7 Q ° Did you know him by name at that time?
8 A No, ma'am. I never even seen‘the guy
' ) 9 before.
10 Q '~ Was this the same deputy who had
11 observed the verbal altercation between you
12 before?
13 A Yes, ma'am.
A.l4 Q You go up to the deputy. From there
15 what happened to you?. |
16 A They locked everybody down and took me
17 to the hospital. |
18 Q And while you were in the ambulance
19 for the hospital did you also meet with énother
20 police officer?
21 A Yes, ma'am. They started taking
22 pictures of my face. |
23 Q I am going. to show.you some
24 photographs marked PeopléLs Exhibit No. 1 for
A24 000824
o or SUBMITTED - 176882234 - WILLAPPEAL - 050082013 11:17:49 AM DOCUMENT ACCEPTED ON: 05/08/2015 11:58:16 AM ~ 0000824




SUBMITTED - 4616381 - Criminal Appeals, OAG - 4/9/2019 9:59 AM

124046

0000825
3-15-0189

21

. 1 septencing and ask you if you recognize what this
2 photograph is of.
3 ‘A ‘Of me laying in the hoséital.
4 0 In the hospital?
5 A I mean in the aﬁbulance;
. 6 Q And is that the same incident.yéu just
7 éxplained to me ;hat a deputy camé in and took
8 photographs of you?
T 9 A Yes, mé'am.
10 VQ W;s this photograph taken at that_
11 time?
12 A Yes, ma'am.
13. Q And does this photograph show injuries
14 to your face of some sort? |
15 A Yes, mé'am.
16 Q Could you tell us what those iﬁjuries
17 . or what kind of physical things you can see from
18 thatvphotograph? _ |
19 A The nose.
20 Q. Ivaﬁ géing to show you what's marked
21 . as People's Exhibit No. 2 for sentencing also for
22 'identifiCation, ask'you’if you recognize that
23 photo.
24 A Yes,‘ma'am.
A25 | 000825
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1 Q Who is that a photo of?

2 A Me in the ambulance again.

3 Q Does that'show your face from a

4 different angle?

5 A Yes, ma'am{

6 Q | And 1'll show you what's marked as

7 Peoplefs Exhibit No. 3 for identification, and

8 who is tha; a photograph of?

9 A 0of me.

10 Q Again was that taken'in the ambulance

11 on that date?

12 A iYes,.ma'am.

13 Q Does it show physical injuries to your

i4 face?

15 A Yes, ma'am; (

16 Q Now priér to entering the gymnasium on

17 that day.did you have any of these injuries?

18 A No, ma'am.

19 Q I'll show you what's marked as.

20 People's Exhibit No. 4 for sentencing and ask you

21 if you recognize this photograph.

22 A Yes, ma'am.

23 Q And who is this a photograph of?
24 A Me .

A6 000826
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1 .- Q - Was that photograph taken the same day
2 . or some other day? |
3 A - Some other day.
4 Q Do yoﬁ remember how many days after it
5 was taken?
6 A Three or four.
7 Q And again does that photograph show
8 physical injuries to your face?
9 A'  Yes, ma'am.
10 - Q From the time of photographs 1 through
11 3 which were taken in the ambulance until phe day
12 that People's Exhibit No} 4 was taken, did you
13 sustain any éther injuries that could have caﬁsed
14 the facial damage that we see in People's 47
15. A No, ma'am.
16 Q No& you went to.the hospital and at
17 the hospital were you advised of several .injuries -
18 that occurred to yqu?
1§ A Yes, ma;am.
20 Q . What injuries did yéu sustain?
21 | A Bone broken under my left eye, my nose
22 broken and three stitches in my lip. |
23 Q And thé person that caused those
24 - injuries to‘you?' |
A27 00087
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1 A "Ashanﬁi Lusby.
2 MS. BOGGS: I move to admit People's
3 Exhibits 1 through 4.
‘ 4 .' THE COURT: Any objection? .
5 ' MR. JAQUAYS: No objection.
6 | " THE COURT: 1 through 4 are admitted. Thaﬁk
7 you; | |
8 BY MS. BOGGS:
/ 9 _ 'Q And the location of this incident
10 occurred in the Will County Jail here in Will
11 County, Illinois, éorrect?
12 _ A Yes, ma'am.
13 MS. BOGGS: If I could have just one second.
14 THE COURT: All right.
15 | - | (Pause.)
16 | MS. BOGGS: I have nofhing.
17 THE COURT: Any questions, Mr. Jaquays?
18 'CROSS-EXAMINATION.
19 BY MR. JAQUAYS:
20 Q  Mr. Miller, when you went into the gym
21 you went in to fight, is that correct? |
22 : A No, sir. I didn't want to fight,
23 thaﬁ's why I went in there.
; 24 l Q Well, you told the Court that
A28 | 000828
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1 originally Mr. Lusby had suggested to you that
2 you go into the gym and fight. First you said
3 you weren'tigoing to do it and theﬁ you said you .
4 did?‘
-5 - A Yés.
6 Q So when you went in there you went in
7 there to fight, isn't that true?
8 A 4Yes.
9 Q In fact you got into a fight but you
10 lost?
11 _ A Yeah. I didn't swing or nothing. All
12 I did was open up‘the door and I got.hit._
13 | Q : Oh, okay. Was anybody else in the
14 | gym?
15 _ A No,.si?.
16 | Q Was anybody else there to verify your
17 version of events?
18 ' A No, sir.‘
19 MR. JAQUAYS: Nothing further.
20 | | REDIRECT EXAMINATION
21 . BY MS. BOGGS:
22 ' 0 Mr. Williams, you didn't beat
23 yourself, did yog?
‘24l A No, ma'am.
A29 000829
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MS. BOGGS: Nothing further.

1
2 THE COURT: All right. Thank you. You can
i 37 step down. |
4 éo ahead.
v
5 MS. BOGGS: At this time the People would
6 cali Mrs. Jean Happ.
i 7 MR. TOMCZAK: Your Honor, she‘is going to

8 take the witness sﬁand with your permission.

9 THE CQURT; Yes, absolutely.
10< MS. BOGGS: Can I have People's 5 back to-
11 identify? |

12 THE COURT: You sure can.
13 You want to swear her in, please?
14 (WHEREUPON, the witness
15 was duly sworn.)

16 THE COURT: And yéu can have a seat in the
17 witness.chair. | |
18 JEAN HAPP,

19 célled as a witness herein, having been first
20 'duly sworn, was examined and testified aé

21 foiiowé:

22 DIRECT EXAMINATION
23 BY MS. BOCGS: |
24 Q. . Mrs. Happ, would you state yéur name

| A30. R 000830
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1 for us, please?
2 | A Yes. My name is Jean Happ.
J 3 Q Could you tell us yéur felationship to
4 thelvictim, Jennifer Happ, in this case?
5 - I'm Jennifer's mother.
6 Q . I am going to show you a document that
' 7 is marked as People's Exhibit No. 5§ f&r
8 sentenciﬁg, ask you if you recognize this
9 document.
10 A Yes, I do.
11 Q And what does it appear to be?
12 A A copy of the impact-statement.l'm
13 going_to r;ad.
14 Q And in fact is it signed by yourself?
15 A S Yes, it is.
lé Q At this time would you like that to be
17 publiéhed to the jury? \
18 | A Yes.
19‘ Q Or to the jury. To the Judge. Excuse
20- me .
21 And in what fashion? Do you wish
22 to read it yourself? |
- 23 A I wish to read it myseif if I:can get
24 ~through it. :If not, I'd like you to finish it.‘ )
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1 Q Okay. Whenever you're ready you can
2  begin to read. |
3 A I thénk you for the opportunity to
4 read.this impact stétement. It is meant to tell
5 you hew Jenn's death has affected our lives. I
6 really believe that unless YOu have eiperienced
7 an unnecessary, violent death in your immediate
8 family, there is no way you can truly understand
9 the pain and trauma that a family goes through,
10 but.I will-tfy and expiain. I'll try to tell ybu
11 about the past six and a half years of hell.
12 On Friday morning, February 9,
13 1996 our lives wére changed forever. When our
14 local chiéf of police came to tell us that our
195 only daughter and first born was a victim of a
16 homicide, life as we knew it changed. Never
17 again would our family be compiete. Never agaih
18 would we hear that familiar laugh on the phone or
19 see that smiling face. Never again could I enjoy
20 that special bond that only a mother and daughter
21 can have. Never again could our sons look to
22 their older sister for advice and companionship.
23 ‘Never again could my husbahd recéivé one of the
24 special hugs that Jenn gave ﬁim so often.
A32 '~ 000832
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1 I think that the hafdest.part of
2 that day was to have to tell our two sons that
3 their sister was dead. Nick was only a year
4 younger than his sister and they had a very close
5 and special relationship. Andy is 11 years
6 younger and I will never forget his first words
7 after we told him. He saidll just lost my best
8 friend. As.a mpthér I still feel the guilt that
9 I could not protect my child. I did not protect
10 Jenn from this monster, and I did not protect the
11 boys from the pain that I know they still feel.
12 Our trauma was increased many fold
13 at that terrible time by the fact that we had
14 absolutely no idea who could have done such a
15 horrible act. We were in shock and grief but
16 also had t§ focus on tryiﬁg to help the police.
17 We could not even imagine a motivé. Jenn was
18 good and kind and had no enemies that we could
19 think of. Several of Jenn's ciosést friends
) 20 found out about her death when the police called
21 them to‘question them before we even had a chance
22. to teli them. Everyone that Jenn knew becamé.a
23 suspect. Every person that we talked to we would
24 try and analyze if they would have had a motive
A33
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1 or an opportunity to kill Jenn. We began td have
2 trouble trusting anyone.
J 3 There also was the fact that we

4 did not even get ;o say good;bye td'Jenn. Her

5 head Qound was so dévastating that our funeral

6 director could not do anything to make her

7 viewable. He did tell us that he could.drape her

8 so we could hold her hand, but that Qas not

9 enoﬁgh.

10 Early one June morning, a little
11 over a year after Jennh was murdeféd, we received
12 a call telling us that ouf 24\year old niece had
13 ~ been found beaten to death in Chicago. For a few
14 days,.until an arrest was made in 3enn's cousin's
15- case, we éxperienced new_feafs. Was someone out
16 to hﬁrt our family? Was anyone.safe? Who would
17 be négt? .The-streés'wés overwhelming.

18 For the five years éfter Jenn's
19 death until Lusby wasnarrested ;n April of 2001,
20 our lives focused on who did this to her and why.
21 We own our own business and I cannot tell you how
22 many days my husband and I wasted because we just
23. sat at work and talked about‘different ideas. 1It
.24 was hard to focus on our business. We spent
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1 hours talking to the detectives.: We listened to

2 anyone who had a theory, hoping that someone

3 would come up with who.did this. Althoﬁgh our

4 family knew sdme'of the details of Jenn's répe

5 and torture, no one else did. The police had

6 aéked us to keepvthatlinformat}on confidential

7 and we did[ ~'Most of our friends thought that

8 someone juét broke into Jenn's home and shot hér.

9 Oné day, an acquaintance said to me that it was

10 horrible that Jenn was shot but thénk God she was
11 'nbt faped. I ﬁad to sit there with a straight
12 face and‘say nothing.

13 | The pain of Jenn's déath;has never
14 gone away. It's just as strong today as it was
15 that day in February 1996. We have just léarned
16 o live with it. I still have what I call my

17 Jenn attacks. Those are times when I see, hear
18 gr smell something that reminds me of Jenn, and
19 jusﬁ like‘that, I have trouble breathing, my
20 heart races and I start crying. Thére is actual
21 physicaltpain in my chesﬁ as I étruggle to
227| control myself. The nights -- nights are the
23 Worsﬁ for me. I spend several nights eachfmonth
24 where I cannot sleep becauée my thoughts turn to

~A35 . | 000835
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1 Jenn and I think about how afraid she must have
2 béen. To be raped is horrible, but to be
3 tortured the way she was is inhumane. I can't
| 4 ‘even imagine the pain she went through for what?
A5 To satisfy the wants of Qhe selfish,
6 se1f4cen£ered person who does not care about
7 anyone but himself?
8 As Jenn's tombstone says, Jenn was
9 a daughter, sister, teacher, friend. She also
10 was the most cafing person I have ever known.
11 She only saw the good in others, not their flaws.
12 When she was in college and decided to become a
13 teacher, she stated fhat she.wanted to help
14 children and thought_ﬁhat being a teacher was the
15 best way'that she could do that. After
16 graduation, since she could not find a teaching
17 job in thé midwest,‘shé went toATexas to teach.
18 She told us that she went to school to learn how
19 to teach and she wouid'go where evér she was
20 needed to do that. After two years in Houston
21 she wanted to move back"closer to home so she
22 éould spend more time with our.family. She hated
23 missing the family gatﬁerinés and just fooling
24 arbund with her broﬁhers. Soon after she started
\ A36
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~teaching at Troy School District, she started

1

2 taking classes to get her Master's Degree in

3 counselingl She especially wanted to work with

4 disadvantaged children who did not have a good

5 .home life.

6 After Jenn's death Qe heard from

7 so many peoplé telling us how Jenn had touched

8 their lives and made.a difference for theﬁ. In
.9 fact we're still meeting people who have a story
10 to tell us about Jenn and how she helped them. \
11 One .young lady changéd her college major to
12 elemenﬁary education after she attended the
13 memorial service and saw all the children bring
14 flowers. She knew then that.teachers can méke a
15 differencé. Today éhe is a wonderful first grade
16 teacher. Jenn definitely changed liyes.
17 The first time we met my son's
18 wife Kristal was_whén she asked us to raise the
19 flag for the}first time on a new flag pole at the
20 hiéh-séhool softball diamond. KXristal was new to
21 -Durant  and had.never had the}chance to meet Jenn
22 but had heard many things about her from teachers
23 ‘and coaches. That compelled her as varsity
24 softball eoaéh so.much that she decided to

A37 -
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1 dedicate the flag pole to Jenn's memory. Since
2 that time Kristal has become a very speciél'
3 daughter-in-law. She also is an elementary
4 teacher and I know that she and Jenn would have
5 - been best friendsl of csurée Jenn's death has
6 had a great impact on her life even though they
7 never met.
8 I cannot even ihagine how many
9 children would have had a better life today if
10 Jenn had not been taken away but instead was
11 still teaching. Many, many children have told ﬁs
12 that she was the best teacher they ever had.
i3 Several of these childfen still keep in touch
14 with us and want to know why this happened.
15 Our refrigerator at home is
16 covered with photos. Most of them are pictures
17 of children that Jenn never had the opportunity
18 to meet, to hold and to love. Emilyr Meredith,
19 Matthew, Adam, jake, Gretchen, Joe, Alex, Adam,
20 Aaron, Austin and Jenna, all children of high
21 school friends who used to spénd time at our
22 house with our daughter. They still come to our
23 . ~ house, but now it's to talk to us and remember.
24 ‘These friends hold a memorial spftball tournament
A38 .
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1 ‘each year to raise money. That money_is donated
2 to the schooi Jenn attended.in her memory.
3 | There are pictures of Sophia,
4 Noah, Kayla, Cléir, Reéan, Cael, children of
5 ofher teachers and friends. Pictures of Kara;
6 'Ben, Jessie, Madison, Haléy, Megan,'the children
7 of Jenn's cousins ﬁhét have been born since her
8 death. Then there is Pamala and Kara. Pamala
9 graduatednfrom high school last year. She was in
10 Jenn's very first class in Texas and the first ih
11 her family to make it through high school. Jenﬂ
12 had promise hef that if she.stayed in school and
13 graduated she would come to hér.graduation;'
14 Well, Pamala graduaﬁed, but Jenn did not get to
15 go. Then there is the picture of Kara, who was
16 in Jennfs third grade cl;ss at Troy. She 1ea£ned
17 on that February day that her favorite teacher
18 would not be coming back Eq teach. Kara ana her
19 classmates tried ﬁo understand about death and
20 how anyone could take the life of someone else.
21 Third graders:shpuld not have to know these
22 things. Kara remembers riding to Iowa while her
23 mother drove the schooi bus takihg teachers to
24 Jenn's funeral. Kara still writes to us. To
A39 B | 000839
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this day she has Jenn's picture in her bedroom

1
2 and has told us that someday she hbpe% to be a
3 teacher like Miss Happ.
4 | | One of the most important pictures
)5 thugh on our'refrigeraﬁor was.adaed last year.
6 Hannah Jenn Happ is our grandd;ughter; Jenn's
7 niece. Jenn will never get to know this loving
8 little'girl, and Hannah Jenn has been robbed of a
9 special aunt who I know would have loved her and
‘10 taught her so many_things. Now all Hannah has of
11 her énly aunt is part of her name, picturés and
12 stories that we will tell her.
13‘ .Since Lusby's arrest we have made
14 many three trips to Joliet for his court
15 appeérances. Although the state's attorney has
16 told us we did not need to attend these court
17 dates we felt Qe needed to be here to represent
18 Jenn.
19 Have our lives been'changed_by
20 this trégic event? You bet. I struggle each day
21 to,unde¥stgnd why this had to happénf Who géve
22 tﬁis peféon,the righ£ to enter Jenn's home,
23 torture her, rape her and take her life. And if
24 that was not bad enough, he had the gaul to sit
440 000840
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1 up on the witness stand and lie about Jenn's

2 morals. Ashanéi Lusby tried to take away thé one
3 thing tHat Jenn had left, her reputation, and I

4 . want everyone to know it did.nbt work. Anyone,

5 and I mean ényone that knew Jenn would not

6 believe his lies. What had she done to deserve

7 this? Nothing. Jennlwas not given a choice.

8 Jenn was never given a second chance. A gun was
9 pushed against her head that February night and
10 her life Qas-ended. Ashanti Lusby did have a -

11 choice and he chose té commit this atrocious act
12 and now he must pay for his gctions. For five

13 years after that February night Lusby was freé to
14. enjoy life. He coﬁld go where he wished aﬂd do
15 what he wanted. Jenn could not. He never felt
16 any remorse for what he did. He aid not make
17 amends for his actions nor did he try to better
18 ‘himself. Ashanti Lusby must be ppniShed apd kept
19 off the streets to protect others. I know that
20 as much aé we'd like to have Jenn back with us,
21 that cannot happen. All we can do is tfy to make
22 sure that no qther family Has to go through suéh
23 pain and éuffering because of Ashunti Lusby. Hé
24 does not deserve to be freé. 'Hé should noﬁ be

A4l . 000841

I12F SUBMITTED - 178882234 - WILLAPPEAL - 05/08/2015 11:17:49 AM DOCUMENT ACCEPTED ON: 05/08/2015 11:58:16 AM 000084 1

BUBMITTED - 4616381 - Criminal Appeals, OAG - 4/9/2019 9:59 AM




124046

0000842
3-15-0189
38
1 allowed to make'any choices again. I sincerely
2 hope that hé'will never get out of prison tb hurt
3 again.v Please protect somebody else's daughter,
4 sistér, teacher and friend.
5 'MS. BOGGS: At this time, your Honor, the
6 People move to tender Peéple's-ﬁxhibit No..5 into
7 evidence to the Court.
8 THE COURT: All right. I'll accept
9 People's 5.
10 Now did you have any quéstioné,
11 Mr. Jaquays? |
12 " MR. JAQUAYS: ﬁo, sir.
13 THE COURT: Thank you very much.
14 MS. BOGGS: Your Honor, the People have no
15 other witnessés to present.
16 ' THE COURT: All right.
17 Now Mr. Jaquays, didAyou have any
- 18 évidencé or witnesses that you wished to call ét
19 this time?
20 MR. JAQUAYS: No, sir.
21 THE COURT: All right. Then I will hear the
22 party's recommendations for sentehcing.beginning
23 with ﬁhe State. |
24 MR. TOMCZAR: ,Thank you, Judge.
A42 | 000842
12F SUBMITTED - 178882234 - WILLAPPEAL - 0SI082015 L1:17:49 AM DOCUMENT ACCEPTED ON: 05/08/2015 11:58:16 AM ' 0000842
$UBMITTED - 4616381 - Criminal Appeals, OAG - 4/9/2019 9:59 AM




124046
0000843
3-15-0189
39
1 THE COURT: In terms of fhe -- well, you go
2 ahead because there is a lét of -- obviously
3 there are complicétions/here.
4 ~ MR. TOMCZAK: Right.
5 THE COURT: And,they all need to be fully‘
6 aware.
7 MR. TOMCZAK: That's what I wanted to advise
8 ‘the Court, before I get into the_aétual
9 " recommendation I want to speak a little bit about
10 the sections that apply here.
‘11 Judge, the most important
12 beginning of our sentencing hearing here is the
13 fact that the jury did find the heinous and.
14 brutal activity, and that starts; that starts our
15 inquiry more or less.
16 | ' Now, Judge, the seﬁtencing
17 parameters in this case are relatively simple.
18' ' On the murder éharée_which we are going to ask
19 you to merge all of thetmurder sentencings into
20 one cognt, that being Count 2, that's the
21 iﬁtentional killing with exceptionally brutal and
22 heinous behavior indicative of wanton cruelty,
.'23 and Judge, that is potential sentence of 100
24 years because of the'heinous and brutal finding.
A43 : C00843
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1 THE COURT: sé the range there is really 20
2 to 1007 | |
3 MR. TOMCZAK: That's-correct, Judge. But
4 with the heinous and brutal) Judge, according.to
5 ‘730 ILCS 5/5-8-2, it would be‘not less than 60,
é not more than a hundred. |
7 ATHE COURT: So it is 60 to 1007
8 MR. TOMCZAK: Corfect.
9 THE COURT: Mr. Jaquays, is that your
io0 . understandiﬁg? | :
11 MR. JAQUAYS:, That is my understanding.
12 MR. TOMCZAK: The other;£w0~counts we're
13 asking for a merger on are going to be Count 10
14. on the aggravated sexual assault and Count 13
15 which is the home invasion count. Those, Judge,
16 because the law says you can only give.extended
17 sentences on the greater charge, the maximum
18 there would be 30, and that is consecutive to the
19 murder chargé. .
20 THE COURT: So --
21 MR. TOMCZAK: 10 and 13 are concurrent to
22 éach other, consecutive to the murder.
23 THE COURT: Right, and the other qounts.
24 Okaf.
Ad44 C0C844
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MR, TOMCZAK: They will merge.

THE COURT: They will mérge like your Counf
2. You're asking fqr sentencing on Count 2, 10
and 132

MR. TOMCZAK: You éot it, Judge. Thatfs
exactlylit and within the parameters that I |
talked about.:

THE CQUﬁT:4 And those your understanding is
would run concurrent bﬁt consecutive to the

sentence on the murder charge?

11 MR.'TOMCZAK: Yes, Sir.. Yes,.sir, Judge.
12 THE COURT: Is that also your understanding,
13 Mr. Jaquays?
14 | MR.‘JAQUAYS: It is, Judge.
15 THE COURT: Go ahead.
16 MR. TOMC;AK: Judge; while we are ip
17 aggravation I am going to make a féw-comments,
18_ ‘and I'm not going to take a lot of your. time up.
19 Your Honor has heard so mﬁch_of this evidénce and
20 has listened so closely during this entire
21 pre-trial and trial we're not going to belabor
22 the point so to speak. |
) 23 But let's look at the bacgsround
24 of this individual for a minute through the PSi;
A4 - 000845
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1 .your Honor. You've got an aggravated discharge
2 of a firearm, 8/28/96. Very close-;o the perioa
3 of time involving this particular case. So we
4 know we have to worry about this indiyidual not
5 only from this conviction but as far as firearms
6 are concerned and relative to the safety of
7 éthefs.
8 We have a resisting of a police
S officer in h%s background, so apparently the
10 policemen also are not worthy of any ?espect.
11 We héve robbery, so we know that
12 the property of others is also fair‘game to this.
13 pafticular defendant.
14 And we also have an aggravated
15 battery charge which happens while he is.
16 incarcerated, so even being_incafcerated does not
17 keep this individual from being violent to other
18 individuals.
19 There has been some statements
20 abouﬁ'being expelled his sophomore year in the
21 PSI, but just as soon allow you to rely on the
22 PSI for that.
23 In that regards, Judge, at 16
24 years old this particular defendant has shown us
Ad6 j 000846
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1 what he can do at a young age. ‘And as you begin
2 to consider what to do in sentencing, you've got .__ __
3 to consider what this guy can do the_older he
4 | gets and Qhat he might do in the latter part of
5 hisg lifevbecause if'the younger part of hig life
6 is an indication of what this guy's potential is;
7 this is a dangerous individual and he will t
i continue to be dangerous weil into his senior
9 citizen years.
10 As fér as Jennifer Happ is
11 concerned, Judge,.you know it is.sé ofﬁen in our
. 12 business we realize that Bad ﬁhings hapbeﬁ to
13 good people. 'Sometimes the worst happens to the
14 best peéplé, ana I think that that ﬁas a lot to
15 do withAJennifer Happ in this case. But what
16 this particular defendanﬁ did and the victim
17 impact statement I think very eloquently states
18 -it mostly.at the beginning,:what did he do?
19 Well, he took Jenn from her life that she was
20 living here in our community.' He took her from
21 her family. He took her from her friends. He
22 took her from the children she taught, and then
23 he took her fromAher future.
24 But that wasn't enough for this
AT o 000847
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1 particular defendant. Here in court his
2 testimony he tri?§ ES“Fa%imqeq_EQEUFEEIPH_EWEYL__;w
T _—-3 and that's particularly I think offensive. You
4 sat through it. We all heard it,; and I'll leave
5 it to your judgment as to the impact that would
6 have. He spread his lies all over this Court,
7 Judge, all over your Court, all over your
8V courtroom,_and we all had to sit and-listen to
9 it. We all had to listen té it.
10 We have an individual here, your
11 Honor, who_is I éubmit to the Court, and.I am
12k 'going to ask you, Judge, as you sat through
13 listening to his testimony on the witness stand,
14 sc much of what we do c¢comes from heré,_comes from
15 the heart, and I'll ask your Honor as you decide
16 the sentence, as yéu decide to sentence this
17 .~individual today, did you get one scintilla of a
18 feeling that that guy had any remorse in him?
19 Did you get one feeling of decency, one feeling
20 of concern for others, one feeling of conscious
21 _humanity for lack of a better term?
22 ‘This particular individual is
23 completely devoid of all the things that we call
24 human, and I don't mean to be offensive, your
A48 C0G848
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1 Honor, but I believe it to be as true as it can

2 be. From the aéts in this case itself, from the

3 cut mark to the throat, to thé4rape,.t§ the

4 murder, to the testimony, to the custody, to the

5 background that tﬁis guy has, there is nothing'

6 here, Judgé, in mitigation. That's because he

7 just doesn't have it in him.

8 Your Honor, your parameters are

9 130 years, but I amigoing to coin a phrase from
10 Mrs. Happ that she said at thé beginning of her
11 victim impact statement and shé‘said.it six
12 times. Never again. Never again. He is 21, 22
13 years old, your Honof,,and I'm asking you without
14 recommending a specific term of years -- I don't
15 - do that and youlknow why I don't do’that, but the
16 reality is here, Judge, remember Mrs. Happ.
17 Never again. ﬁever agaih let this guy out
18 because if he's out, there is going to be ‘another
19 Jennifer Happ. It doesn't matter if he.is
20 incarcerated. ' It doésn't matter if he is in ﬁhe
21 cuétody of law enforcement. Nothing matters to
22 ;his indiQidual except his own'gratification.
23 Judge, on behaif‘of the people of
24 Will‘County I'm asking you to never again, never

’ -
A49 C00849
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1 .agaih let tﬁis individual out.on our_streéts in
2 thi_i_?éunf_z again. Sentence him as you see fif, . .__.
| 3 Judge
4 THE COURT: All right. Thank you.
5 / Mr. Jaqﬁays.
6 | MR. JAQUAYS: Thank you, your Honor.
7 - It's nbt often I don't know what
8 to say.
9.' _ | f don't know what to say. ‘I agree
10 with Mr. Tomczak. Béd things happen to‘gobd
11 people, and apparently in this case the worst
12 happened to one of our best. |
13 B ' I have read the presentence
14 | report, Judge. I read all of those }etters, and
15 it was a difficult experience ‘to say the least.
16 I'm not here to deprecate the memory of Jennifer
’17 Happ because it shouldn't be,-éﬁd every bit of
18 praise that has. been giveh to her is undéubtedly
19 deserved. She undoubtedly was a good persén. .We
20 have all suffered a loss becau;e of her death.
21 | o : But we're here now on the
22 " aggravation and mitigation-hearing, and when
: 23 Mr. Tomczak talks about,'yqu know, hy client's
'24 past criminal history or what happened.in the
AS0 60850
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1 jail, I don't know what happened in the jail. I

2 don't know if it was a fight. I don't know that.

3 I don't know if your Honor has enough facts

4 before you to make that conclusion.

5 : .I do know that my client was 17

6 years old when this took place. I do know my

7 client has steadfastly maintained his innocence,

8 so I am not sure exactly how I address the issue

9 . of lack of remorse. How do you say you're sorry

10 for sbmething you say you didn't do? I don't

11 know. 1Is he sorry that Jennifer, Jennifer Happ

12 is dead? He ﬁas expfessed that, but he has

13 ‘maintained his innocence, and I as his attorney

14 do likewisé.

15 | Judge, I just. ask you to consider

16 all of the fécts. Consider the fact that I think

15 in this case certainly you have to follow the
18 juryis.finding. Certainly you have to take into

19 consideration what occurred, thé‘nature of Miss
20 Happ's death. VI understand‘that YOQ also have to
21 take into consideration my client's age. We know.
2é that nobody is of the same person forever. We
23 ‘ learn that through our'own'experiences. We know
24 good or bad sometiﬁes it goes oﬁe way, sometimes
A5l G00851.
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1 it goes the other, but I don't know that any of

2 us are the same person at 17 and then.at 27 and

3 then at 37, 47 or whatever. I'just ask you‘to

4 exercise reason, your conscience, your experience
5 in setting an appropriate sentence, Judge. Thank_
6 you.

7 THE‘COURT: Anything further?

8 " MR. TOMCZAK: No.

9 THE COURT: All right. Well, Mr. Lusby, you
10 have every right to tell me whatever is on your
11 mind at this time and you can feel free to Qdo
12 that. Is there anything you'd like to say?
13 THE DEFENDANT: ' Your Honor, to Jennifer's
14 family I'm sorry for her being dead, your Honor, -
15 but I -- I can't say I'm éorry for what they
16 saying I did because I didn't do it, your Honor.
17 I left that house that lady was alive. The fight
18 in the jail, yoﬁ:know, I'fight, weAhave problems.
19 I -- 1 been a little rough around the edges. I
20 can't say I ain't, but I ain't no'kilier, your
21 Honor. I ain't no rapist, and for those times
22 that I was out that this happened, I never -- it
23 was never come up_that.I killed or raped anybody
24 else in ﬁhe five years or whatever they say I was

A52 G00852
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1 out. I don't know, your Honor. That's all I got
2 to say.
3 THE COURT: All right. Well, this is.a case
4 that is a very difficult case from the standpoint
5 of the facts of the injuries and of the method of
6 murder of the victim. It certain -- certainly
7 'ﬁhe defendant's age is ‘a factor at the very least
8 to the extent that he is not eligible for the
9 imposition of capital'punishment based solely
10 " because of his age, because but for his ége at
11 under the age of 18, certainly this -- these are
12 the type of things, let me put it that way, that
13 I have seen ;hat all the.attorﬁeys that are in
14 this trial have seen as facts that would -- that
15 could be considered capital punishment
16 activities.
17 But I cannot, I cgnnot ignore tﬁe
18 fact that Miss Happ was terrorized and sexually
.19 assaulted and humiliated and éxecute? in her own .
20 home, and this was clear1§ a depraved acf by you,
21 Mr. Lusby, and it shows absolutely no respect for
22 human life. It is ironic to me I guéés that this
23 Miss_Hépp was working to provide a positive
24 influence on children in the area and ﬁhé area
A5 030853
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1 that you lived in and even children that were --
2 " would be yég;ﬁ oE;Ygu{;Eigcgg gr_ggphewggqr other_ __ __ _
o 3 family members might have'been'influenced
"4 - positively by this woman, but your actions saw
5 that that didn't happen.
6 | So it isg very difficult for me to
7 consider any leniency in this case. it is very
8 difficult for me to see any factors in
9 mitigatioﬁ. I have gone through the section on
10 ﬁitigation. There are no factors in mitigation
_11 that apply.
12 I have gone through the factors in
13. aggravation and those factors there are many that
14 .anly, and I sincerely believe that the
15 ‘appropriate sentence is a sentence that will see
16 that this'doeslnot occur outside of the
17 Department‘of.Corrections again. fhis is a
18 choice that you made at a young age and I know
19 " that choices, youthful choices can be -- are not, .
20 you know, sometimes are sometimes in very very
21 poor jﬁdgment, but this is not one that can be
22 taken back, and this is not one that can be
23 considéred minor, and this is not 6ﬁe ﬁhat can be
24 - considered for anything but setting your future
Add | 000854
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in the Department of Corrections.

1
2 From what I've seen here from
3 everything that I have seen and heard in this
4 trial this-is a life you chose, a life of
5 carrying weapons, a life_og showing no respect
6 for huﬁan life, and 1 am no£ at a11 uncomfoftable
7 in imposing the maximum sentencé on ﬁhe murder of
8 100 years. The consecutive sentence on the.other
9 two Class X offenses agaih the manner and method
"10 of this crime makes me conviﬁced thaﬁ it is not
11 for me to minimize it in any.way, and as a
12 consequence I will impose an additional
}13 consecutive 30 year sentence on each of these
14 offenses. So that is the order of thercdurt.
15 Certainly you have every right to appeal the
' (
16 sentence.
17 Mr. Jaquays.
18 MR. JAQUAYS: .Judge, I am going to be filing
19 a motion for reconsideration of your senteﬁce,
20 and I would ask if you can give mg'until December
21 15 to do that, Judge.
22 THE COURT: " You need to review trénscripts
23 for that purpose?
24 MR. JAQUAYS: I do, and I have some other
i 000855
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going to explain his appellaﬁe rights to him,

1 .
2 Mr. Jaquays? Do I need to go through his
3 appellate rights?
4 MR. TOMCZAK: Not until after the
5 reconéideration.
6 MR. JAQUAYS: Not until after reconsidering.
7 THE COURT: Fine. Court is in recess.
8 - MR. TOMCZAK:' Thank you, your Honor. Thank
9 you for your time on this matter. |
10 THE COURT: Let's get it s;raight. He is
11 sentenced on Counts --
12 MR. TOMCZAK: 2, 10 and 13.
13 THE COURT: Right, he is sentenced on Count
14 2 aﬁd.the 6ther counts which would be -- let me
15 get this dpne first, pléase.-.Counté 1 and 3, 4
16 and 5 the judgment and 6, 7, 8 the judgment of
17 conviction that I entered at the -- on the jury's
18 verdict will mergé into the sentence on Count 2.
‘19 On Count -- he is seﬁtenced to 30 on Count --
20 that is a hundred on Count 2, 30 on Count 12 with
21 9, 10, 11 merged into the --
22 MR. TOMCZAK: IfAi may, Judge.
.23 THE COURT: -- with the senténce on 12;
24 MR. TOMCZAK: Sérry, your Honor. I just
A56 |
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wanted to make sure. Youfre trying to make good
2 court minu;es-here. N ‘ ¢
3 Jake, so_it's>by agreement . so we
4 understand the sentence, you might not agree with
5 it, thisjis what we héard. On Count 2 he has a
6 hundred. On Count 10 and 13 he has 30 years each
7 on those counts to'be_seryed consecutive to thé
8 -hundred. He is looking at 130. |
9 THE COURT: I was going to sentence him on
10 brutal and heinous on aggravated but that
11 - probably should go baék to the nonextended term
' \
12 under the statﬁte.
13 MR. TOMCZAK: Right.
14 THE COURT: So he is sentenced on Count 10
15 to 30 years. .Thé othérs, ;hét would be 9, 11, 12
16 ‘merge into Count 10. ‘
17 MR. TOMCZAK: Right.
.18 THE COURT: He is sentenced to -- let's see.
19 I have 13, then I changed it to 15. You're
20 : suggesting 13 is correct? |
21 MR. TOMCZAK: 13, right.
22 THE CbURT: Hé_is senteﬁced to 30 years on
23 Count 13. That will run concurrent to the
24 .sentenée I imposed pﬁ Count 10 but coﬁsecutiVe to
A57 . :
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1 the sentence I imposed on Count 2.

2 MR. JAQUAYS: Talking about 130 total?

3 THE COURT: i'm talking about 130 total, the
a maximum allbwablelby law.

5 MS. BOGGS: 14 and iS.

6 THE COURT:' 14 and 15 mérge into Count 13.

7 MS. BOGGS: That sounds like that's right,

8 Judge.

9 MR. TOMCZAK: Thank you; your Honor. Sorry
10 for the intgrruption, Judge.
11 THE COURT: 6h,'that'é fine. Glad weAgot iﬁ
12 straight.
13 MR.‘JAQUAYSE‘ Thank you, Judge.
14 . THE COURT: We're in recess.
15 MS. BOGGS: For the fecord‘1 through 4 are
16 withdrawn.

17 (WHICH WERE ALL THE

18 PROCEEDINGS HAD IN

19 THIS CAUSE ON THIS
20 DATE.)
21
22
23
24

A58 ~ 00c861
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1 | THE COURT: Mr. Lusby, Ashanti Lusby, 01 CF 664. He's
2 present in custody of the Illinois Department of Correctionms.
3 His mother is present here. Mr. Jaquays is here representing
; him. We have got Ms. Boggs for the People and the'family of
5 thé victim are also heré. Show everyone is present for this
6 -hearing. |

7 ‘ S Mr. Jaquays, go'éhead.

8 MR. JAQUAYS: _Judge,’thank you. This comes forward on

9 - our motion to reconsider the sentence. As the Court knows,
10 : Judge,‘we have previously filed for new trial and
11 reconéideration with respect to his finding of guilty,_but
12 following'your seﬁtencing, and on the hearing oﬁ-aggravation
13 and mitigation we madé extensive arguments, Judge, and I am
14 incorporating ?ll that argument toéay. |

15 | | Again, in my written motion, Judge, I believe
16 it sets forth the basis of our motion to reconsider and I
17 would -- i know the Court had opportunities to read that and
18 I would ask the Court to feconsider the sentence based upon
19 pfevious arguments for reasons set forth in my written
20 motion.
21 THE COURT: Ms.'Bogg}s.
22 - MS. BOGGS: Basically State wishes very briefly to
23 directed its argument towards element number three and four
24 ~ dealing with the'deféndant‘s youthful aQe, excessiveness of
. . )
A60 000868
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the sentence and the fact he was. a minor at the time of the

1

2 offense. I believe the Court properly considered his

3 subsequent activities because he has continued to commit

4 violations of law in making its determination that a maximum
)5 . séntence was appropriate as well as the consideration of the
6 facts of this case}and the heinous brutality of those facts.
7 ‘The final issue really deals with the issue on whether

8 consecutive sentences were appropriate.

9 Counsel cited a case. 1I've had an opportunity
10 to review it. It gives a very good analysis consecutive of

- 11 the Unified Code of Corrections. This is clearly a Section A

12 situation. State believes -- we believe that’s what the

13 Court’s findings were. The one highlighted case does

14 indicate it would like the Court for reviewing purposes to

15 make those findings of record. I think the evidence clearly
.16 supports.the Court's position that the Court must have found
17 - that these activities were part of.a single course of

18 conduct, home invasion, aggravated assault, and death of the
19 victim. All were close in time to her actual death. There’s
20 clearly evidence of that, and we think that the Court’s

21 ‘finding was that pursuant to Subsection A of these were

22 incidents that were part of a single course of contact, one
23 ‘of which is a Class X murder offense and that there was
24 severe bodily harm inflicted. One pf the offenses is an

A1 000563
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1 aggravated criminal sexual assualt which is here that
2 triggers the offense.of mufder, plus aggfavéted'criminal
3 sexual assault. Those are clearly elements that the Court
4 can»imbose consecutive sentences for when they are part of a
S single course of conduct, I believe, although I don’t think
6 thefe is'an extensive finding on record of that. I believe
7 _,based on the evidence and the Court’s decision here that must
8 have béen the Court’s findings and I'd ask the Court to stand
9 | on ité previous findings and deny the motion.
16 THE COURT: It falls within Subsection A, mandatory
11 consecutive? |
12 , MS. BOGGS: That’s correct .
13 . THE CCURT: I did do -- I.made that finding at the time
14 ’thét I was followiﬁg the sentencing statute with.régard to
15 being a'consecutive sentence.
16 : | Mr. Jaquays, anything further?
17 MR. JAQUAYS: Nothing.
18 THE COURT: All right. I tink these motions are
19 required prior to a thorough appellate réview. It’'s always
20 diffiéult fér the Trial Judge because you prepare'yourself
21 - for sentencing like this, you sit down’and'you look at
22- everything. You look at the law and look at ;he sentencing
23 Code, because it’s confusing, and you try to~§ashion the
24 sentence appropriate and consisten with the sentencing Code -
A62 -
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1 and appropriate to the facts. I believe I felt comfortable

2 with my sentence at the time. I believe I followed the law

3 as I understood it and took into account all the‘factors both
4 in aggravation and in mitigation that apply here. So show |
s the motion to reconsider sentence presented and argued and

6 denied. , | _

7 'MR. JAQUAYS: I would ask the Court to be directed to

8 file a notice of appeal on behalf of Mr. Lusby and appoint

9 the Stéte Appellate Defender.

10 | THE COURT: All right, show that the Clerk is directed
11 to filé a notice of appeal on behalf of Defendant‘Lusby and
12 the Appellate Public Defender will be appointed to represent
13 Mr. Lusby in the appeal of the cause.

14 MS. BOGGS: Two housekeeping matters, there are two old
15 cases, 01 CF 998 -- at the ﬁime that this case occurred while
16 the defendant was in custody for this offenée -- People at

17 this time would move to nolle prosequi that offense.

18 | THE COURT: All right, so the record --

19 MS. BOGGS: One more, 98 CF 664, petition to revoke his
20 probation pending, we ask the pending petition be withdfwan
21 be terminated unsuccessfully.
22 THE COURT: Show that the People through Ms,'Boggs
23 withdraw the petition to revoke the defendant's probation and
24 it terminates unsuccessfully.
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C0000467
COURT DOCKET - WILL COUﬁié(%§%CUIoz/25/1 1l -CSP04
5 11:13: 47 WCCH
) Date: 2/24/2
- ' ' Homicide ' - Time: 14/23
: - i Page: 1
2001 CF 000664 Judge: CARLSON DAVID M From 2/20/2015 To 99/9
' o . User: DDFS.
Case Names . Attorney Names - Wsid: CCLKCR1
Vs : P : ~ All Entries
LUSBY ASHANTI G . JAQUAYS EDWARD RAYMOND

Date
"2/20/2015 See Order Sigmned

2/20/2015 CF - Appeal Notice / Defendant SCR 651 Feb 20,2015 Judge CARLSON
Document CFAPNSCR Was Printed - -

2/20/2015 ‘ o

People present by COLLEEN M. GRIFFIN. Defendant is not present.
Matter comes on for hearing on Defendant's motion for leave to
file successive post conviction petition. State has filed an
objection. Court has reviewed the motion and objection and
denies the Defendant's motion for leave to file a successive
post conviction petition. See order signed. Clerk to notlfy
Judge : CARLSON DAVID M Rep: KLEBENOW LAURA Clexk:DDFS M.
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| : - a. C0000470
3-15-0189 03/17/15 11.13._48 WCCH '

in the Circuit Court of the \\,&E\ [SAY \\ _Judicial Circuit
. \n\\ AN\ __County, lllinois
(Or in the Circuit Court of Cook County)

THE PEOPLE OF THE '
’ STATE ‘

)
OF ILLINOIS ) | . o N
‘ ) N0.0\ C)F kOKOL* \_,\
-V . ) . . . t7
. ' ) , . :
)
)

&\M s

Defendant/Appellant

“Notice of Appeal

An appeal is taken from the order or judément described below:

'Tx?e*mx—jca_ x¢vi55ﬂ3

(2) Name of appe]] ant and pddress to which notices shall be sent:
Name:_ A SRR WS B — BWA 20

Address: Y10+ B VWSO  MENRED U, (02,239

(3) Name and address of appellant's attorney on appeal
" Name: |
Address:__° NI :
If appellant is indigent and has.no attomey, does he want one appointed?

<o

(4) Date of judgment or ordér: YeHhew M“'l - 260 ?_0@5
' (5) Offense f hich convicted: V\\R\m \NSHE WY %‘b-\\‘(\
| SO sl 4

(6) Sentence: \’Zb\mx

(7) If appeal is not from a conviction, nature of order appealed from:,
IO SN, ?@‘SY C s L TENSNY

(May be 51gned by appellant, attorney for appellant, or clerk of cu' court)
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~

INDEX TO THE RECORD ON APPEAL

- Common Law

Volume 1 of 3

Placita .......ccooeeivvvnninnnnn. e e e e e e e e aaaaae heeetrraeeteeeeaae e e ———————————ataaaans C1
Criminal Complaint (Apr. 30, 2001) ......ocoiiiriiiiieiiiiiiee e C3

~ Arrest Warrant (Apr. 27, 2001)........... ORI e ———— Co6
Sheriffs Fees (May 1, 2001) .....ooooiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeiie e C7
Mittimus for Failure to Give Bail (May 2, 2001).......c..c.cocooesvrvrrerrriererenene. C8
Notice/Motion for Fingerprinting (May 15, 2001) ......ccovovvvrieiviiiiiiieeeneiieenns C10
Bill of Indictment (May 16, 2001) ........c.ccoovoiiiloniiiiiiiiie e, .C13
Sheriff's Fees (May 22, 2001) ................ooovvvieeee. e C17
LEADS Form & Copy of Complaint/Arrest Warrant (May 24, 2001) ........... C18
Sheriffs Fees (May 29, 2001) ......ococveiirieeieieiiereeeee et C23
Speedy Trial Demand (May 29, 2001) .......ccooeirriiireinriineeinee e, ..C24
Certificate of Trial in Absentia Admonition (May 29, 2001) ........................ C25
Affidavit of Assets and Liabilities (May 29, 2001) .....oovvvevieeiriiiiiiiiiiiiiinneen, C26
Notice/Motion for Fingerprinting (May 30, 2001) ......cccceeeeveiviieeiiiiieiecens C27
State’s List of Witnesses (June 8, 2001) .......c.oovvvviieeeeiiiiiiiiineeeennenns SUUTUURIR C30
Notification of Reports Summarizing Witnesses Oral Statements

~ (June 8, 2000) e C44
Statement of the Defendant (June 8, 2001)...ceiiiiiiiiiiieiei C49
PhySiCal EVIAEIICE .v.vevveveieeeeeeeeeeee et e et ee e C50
Information that Tends to VNegate the Guilt of the Accused
© (June 8, 2001)................. e ———————— PO C51:
Record of Conviction of the Defendant (June 8, 2001)............... SRR C52
Grand JUry MINUEES ........oooiiiiiiiiiiececc ettt C53
Expert Gangr WINESSES ..oiviiiiiiciii e C54
Sheriff's Fees (June 27, 2001) ....... e C55
Supplemental Notification of Reports Summarizing Witnesses

Oral Statements (July 3, 2001) ...cccooriiiiiiiiiiiiiiiiiii C56

Notice/Motion for Fingerprinting (July 3, 2001) ......ccooooiininiiinnnn, ... C57
Search Warrant (July 3, 2001) ... e C60
Inventory of Articles Seized (July 2, 2001) ........................................... e Ce7

~ Order of Custody of Seized Articles (July 2, 2001) e, ce68
Sheriffs Fees (July 16, 2001) ...c.ovvviiiiiiiiie e, e———— C69
Order for Fingerprinting (July 16, 2001)........ccccc........ e e C70
Sheriffs Fees (Aug. 13, 2001).......coceiiiiiiiiiiiiieeeeee e eeeee i reeeeee e e e e e C71
Supplemental List of Witnesses (Sept. 21, 2001) .......................................... C72

A67

SUBMITTED - 4616381 - Criminal Appeals, OAG - 4/9/2019 9:59 AM



124046

Supplemental Notification of Reports Summarizing Witnesses

Oral Statements (Sept. 21, 2001)........ fe ettt et e e et e e e raaeaanns ......C73
Supplemental Notification of Reports Summarizing Witnesses . :

Oral Statements (Sept. 23, 2001).......cccccoviiiiiiiiiiiiiiiiii C76
Supplemental Discovery — Physical Evidence...............oooevenvvinnnnnen. e CT7
Sheriffs Fees (Mar. 22, 2002) T s C78
Supplemental Notification of Reports Summarizing Witnesses

Oral Statements (Mar. 26, 2002) .........coooiiiiiiiiiiiiiiieeee et C79
Physical Evidence (Mar. 26, 2002)..........cc.cccocvuevemrrrerrerererenennns e, C80
Sheriff's Fees (May 10, 2002) ...............coeevveinninnn. e C81
Notice/Arraignment on the First Superceding Indictment ' '

(AUg. 29, 2002) ..o C82
First Superceding Bill of Indictment (Aug. 29, 2002) .................... e, C83
Supplemental List of Witnesses (Aug. 29, 2002).........cccccuvvrnnnenee. e C99
Supplemental Notification of Reports Summarizing Witnesses :

Oral Statements (Aug. 29, 2002)..........covviviviiimimriiiiiiiiiiee e, C100
Record of Prior Convictions of State Witnesses (Aug. 29, 2002) ................ C101
Sheriff's Fees (Sept. 3, 2002).........ccoovvvrvvreeeenrnnnnnn. e e C102
Defendant’s Compliance with Discovery (Sept. 9, 2002)...........ccccooiieiinn.... C103
Court Order: family communication (Sept. 9, 2002) ........ccoevvvereeeeiiiinneeenn. C108
Sheriff's Fees (Sept. 10, 2002)........................ T B R 0) 10
Supplemental Notification of Reports Summarizing Witnesses

Oral Statements (Sept. 10, 2002)..........ccoevvvvvvvrvvrvriiiiiiiiiiieeeeeeeeeenaeneenainn. C110
Supplemental Notification of Reports Summarizing Witnesses

Oral Statements...........cccoevviiiiiieieeeieeeeeiinn, e e e e C111
State’s Motion in Limine to Admit Recorded Call of Steven Bajt

(SePt. 11, 2002) ..uuuueiuiiiisiiiniiiiiiiiiiiiiiiessaaa s s s s s aaeeeeeeeeeeeeeeteeeeerraarsrrsanaaaaanae Cl12
Sheriff's Fees (Sept. 12, 2002) .....ccooiiiiiiiiiiieiiiiiiiieee e C159
Adult Probation Sheet (Sept. 18, 2002) ................ e C160
Mittimus for Failure to Give Bail (Sept. 18, 2002).....ccuvviiriiiiiiriiiiiieeeeeeeinns Cle1l
Voir Dire Sheet (Sept. 18, 2002) .................. e C163
Jury Verdict Forms (Sept. 18, 2002) ........ccovvviiiiiiiieeeiiiiiiie e Cl64
Original Jury Instructions Tendered (Sept. 18, 2002)........ccccciriiiiirenenneen. C194
Copy of Jury Instructions Given/Refused (Sept. 18, 2002).......c.ccoevrevennnn..n. C162
Volume 2 of 3 '

Copy of Jury instructions Given/Refused (cont.) (Sept. 18, 2002).............. C251
Case Law (Sept. 18, 2002) .......o.oveverereererrereeeeeeraesssessesessesseese s C279
Supplemental List of Witnesses (Sept. 21, 2002).......ccooviirriiiiiiirieeereeennn. C301
Supplemental Notification of Reports Summarizing Witnesses
Oral Statements........ooooiiiii e C302
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Court Order: continuance (Oct. 8, 2002)......coueeeeeeeeeeeeeeeeeeeeeeeeeeeee e, C305
Counsel Given Notice of Minute Entry (Oct. 17, 2002)..............ccooeeinnn, C306
Notice/Motion for New Trial & Request a Hearing Instanter

(Oct. 21, 2002) ...ccoiviiieiiciiieee e e C307
Sheriff's Fees (Oct. 29, 2002)...........ccovvveeennnnn. ettt C313
Judgment — Sentence to IL Dep’t of Corrections (Oct. 30, 2002)................ C315
Jail/Sheriff/DOC Receipt (Oct. 31 2002)............... e C316
Official Statement of Facts (Oct. 31, 2002).......c..vveveeiieiiiiieeeeeee e C317
Sheriff's Fees (INov. 12, 2002).........coooiiiiiiiiiiiiiiiiiiiceeeieiee e C319
Notice/Motion to Reconsider & Request a Hearing Instanter

(Dec. 16, 2002) ........ ettt eeeeteeeeeea—reee e e et ——aaaee aa—tbeeeeeaabraeeeeaaaranes C320
Clerk’s Certificate of Mailing Notice of Appeal (Jan. 15, 2003) ................. C325
Order for Free Transcript & Appointment of OSAD (Jan. 15, 2003) ........ C326
Notice of Appeal (Jan. 15, 2003) ......ccovviiriiiiiiiiiiienien e, C327
Clerk’s Certificate of Notification to Court 'Reporters (Jan. 15, 2003) ...... C329
Appellate Court Clerk’s Docketing Order (Jan. 27, 2003) .......c.ooeeveveeneee. C330 .
Circuit Court Docket SHCOE oo e e C332
Certification 0f RECOTA ....c.ooviviviiveeieeeee et C348
Table of Contents ............. ettt et e ettt e it e eae et eeataeen et et et aenaeraaanaas C349
Signature Sheet (Mar. 19, 2003) .....oovvevrvrrererrrrerens e C351°
Face Sheet (Mar. 8, 2006) ........ccecevrrrrrerariririannes e .C352
Notice of Issuance of Mandate, No. 3-03-0058 (May 2, 2005)........ccccuunn... C353
Order Denying Petition for Leave to Appeal, No. 99825

) (MAT. B0, 2005).....ccuuuiiieiiiiieiee et e e et C356
Rule 23 Order, No. 3-03-0058 (Nov. 19, 2004)..........cccceeuennenn. SUPTUUORRRRRN C357
Pro Se Postconviction Petition (Sept. 7, 2005) ...c.vvevvevvieeeieieeeeireeeeeeenes C363
Jail/Sheriff/DOC Receipt (Dec. 2, 2005).........cccvveerieeerrriieeeeieeiiieeeee e, C374
Correspondence (Dec. 5, 2005) ....ccccoiiviiiiiiiieeeeieeeiieecceiiiiieeee e e e e e e e C375
Notice of Court Order (Dec. 8, 2005).........oweeerrreerereeeeereeereseeeeeresseeeerenen. C376
Notice of Appeal (Dec. 28, 2005) ...........ccovvvveennee. e e SSUSTOT C377
Clerk’s Certificate of Mailing Notice of Appeal (Jan. 4, 2006).................... C379
Order for Free Transcript & Appointment of OSAD (Jan. 4, 2006) .......... C380
Notice of Appeal (Jan. 4, 2006) v SOT TP PPRRPRRUURRPIN C381
Clerk’s Certificate of Notification to Court Reporters (Jan. 4, 2006) ....... . C383
Appellate Court Clerk’s Docketing Order (Jan. 10, 2006) .........c.............. .C384
Circuit Court Docket Sheet .......ccovveeevevveieeiieieiiiieeieenns e, C386
Certification of Record .......cccccoverinienianenns. STUOTRTPRRS e ————— C407
Table 0f CONEENES ......ooviviiiiiiiiiiiiiiieeeeeeeeee e e e e e e e e e e eeeeaes C408
Signature Sheet (Mar. 8, 2006) ...........ccccvvvvvrneeenn. e C409
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Impounded: Note from Juror..........c.cocoooininnai, e, C410

Impounded: Victim Impact Statement ........cccevvvvveeeiiiiiiiiennnn. et C411
Notice of Issuance of Mandate, No. 3-06-0018 (Nov. 18, 2009) .................. C412
Order Denying Petition for Leave to Appeal No. 105888

(Sept. 30, 2009) ....ooiiiiiieee e et C415
Rule 23 Order, No. 3-06-0018 (Dec. 14, 2007) ......c.ccooveriiniiiiiiiiiiiiinnen, C416
Notice of Federal Habeas Petition (Dec. 22, 2010).....ccccuvvveiviiiiieeeeeieninaeens C436
‘Motion for Leave to File Successive Postconviction Petition .

(NOV. 21, 20014) ..ooiiiiiiiiiiiee e ... C437
Successive Postconviction Petition ..........c............ e C448
Court Order: setting deadline for State’s objection (Dec. 8, 2014) ............. C452
State’s Objection to Motion for Leave to File a Successive

Postconviction Petition (Dec. 12, 2014).........ccooeviiiiiiiiiiiiiiici, C453
Court Order: denying leave to file (Feb. 20, 2015) c.....cccevviiiniiiieiiiiiiiieeenn, C465 .
Notice of Court Order/Docket Entry (Feb. 24, 2015) ........ ettt raa—————_ C466
Sheriff/Jail/DOC Receipt (Feb. 24, 2015)................ s C468
Notice of Appeal (Mar. 17,:2015)........ccciiiiiiiiiiiiiiiiieeeeeee e C469
Notice of Docket Entry (Mar. 19, 2015) .....ocoovieieiiieiieeieie e, C471
Clerk’s Certificate of Mailing Notice of Appeal (Mar. 23, 2015)................. C473 .
Order for Free Transcript & Appointment of OSAD (Mar. 23, 2015) ....... Ca74

( Clerk’s Certificate of Notification to Court Reporters (Mar. 23, 2015) ..... C477
Appellate Court Clerk’s Docketing Order (Apr. 3, 2015) ....vviriiiiiiiiionnnn. C478
Circuit Court Docket Sheet ....ccoooevvvviiiiiiiiiiiennn e C480
Volume 3 of 3 ‘

Circuit Court Docket Sheet (cont.) ettt ereeenee e ©501

Reports of Proceedings

Volume 1 of 4 _ ’

May 16, 2001: CONLINUATIICE ... .eceeeuviiieeeeeiiieeeeeecirereeeeesesiirreeeaeeesnrereaeesaneseeaans R1
May 22, 2001: CONTINUANCE ..cceeeeieiiiiiiiiiiiiiiiiiiiiitiiierirr e e e e eeeeeeeeeeae R4
May 29, 2001: Set for Pretrial.......c.ccooviiiiiiiiiiiiiiieie e R8
June 27, 2001: Continuance........cc..c....... e e R13
July 12, 2001: Continuance.........cccccvveeeeeeeeereesennns e ——— R17
July 16, 2001: Motion for Fingerprinting Granted ............c.c.ocociiiiiiininneen. R20
Aug. 13, 2001: Pretrial Status........ccccevviiiniiiiiiiiiiiiiiic e R24
‘Nov. 16, 2001: CONEANUAIICE .o veveeeeeeeeeeeee e seeee e eres e see e e ses e R29
Jan. 11, 2002: Pretrial Status.......coccoovvveeeeiniinns SUTUTR e ———————— R32
Feb. 8, 2002: Continuance.......... R36
Mar. 22, 2002: CONEINUANCE .....vvoveereeeerreeeeeseeesiesseenssseesessese s s R39
May 10, 2002: Set f0r THIL .......ovveerrrreeeereeseesensessesssesssesssesisenssessessssseeeens .R44
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Aug. 29, 2002: Continuance ..........c.ccceeeeuvrennnee. e e et R48
Sept. 3, 2002: ArTAIGNIMENT ...cccvviiiiiiiiiiicec et stee s e e R51
Sept. 9, 2002: Jury Trial.................... RSO e R55
Sept. 10, 2002: JUry Trial......cccccooiiiiiiiiiii et R67
Opening Instruction by the Court..................... s . R77
Opening Statement by the State.........ccccccciveieiiie R80
Opening Statement by the Defense ..........ccccceiiiiiiii, R92
Sept. 11, 2002: Jury Trial.......cccooovvviveeirreerenenn. s R99
MOtion i LAMIIIIE 1..evivieieieietiet ettt oot et eee e ee e R100
Dir. Cross Redir Recr

State’s Witnesses

Det. Steve Bajt R108 R132 :
Lou Bolognani R143 R165 R175 R187
R192 R195
Off. Robert Eickhoff R197 R200
Shaku Teas R206 R237
Volume 2 of 4 :
Shaku Teas (cont.) R251 R257
Sept. 12, 2002: JUrY Trial......ocooiviiiiiiiiiiciee et R261.
Stipulation ..............ccc e ——————————— R265
Det. Scott Nicodemus R266 B
David Turngren R272 R292 R293 R295 ,
Stipulation .........ccccceeereennne POV T s R297
Aaron Small R298 - R323 . R326 R328
Daniel Gandor R328 '
Sept. 13, 2002: JUry Trial......ccccceiiiiiiiiiiiiiiiece e e R335
Darylyn Phillips R337 R358 R379
Det. Brian Lewis R405  R414 - R418
SEIPULALIONIS ...ttt ettt ettt ettt er s e R419
Det. Fred Hayes R422 R444
StiPUlation ....oovveeeeeeeeieiieeeere e s e R449
Stipulations...........ccccceiiinniis e R451
Admissibility of EXhIbits . ..ovovevrieeieiiieieircesceiee e R454
Sept. 16, 2002: JUry Trial......cccccvveiiveniiiiiieee e e R465
Admissibility of Videotape ....cccooveeiiiiiiiiiiiiiieivieeeeeeeeeeeeee e R468
Admissibility of Photographs............cccocc s R470
Volume 3 of 4
StIPUlAtIONS....cciiiiiiiiiii s e R502
Videotape Played .......cccooooveeiiiiiiiiiiiiieieeeeen. e et ———————————————— R504
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SEALE RESES tevvete ettt oo e e R506

Defense Witnesses

Ashanti Lusby R506 R524
Sept. 17, 2002: Jury Trial.............coovviveeenennnennn. et R587
Ashanti Lusby (cont.) R589
Off. Fred Hayes R599 R606 R612
Defense Rests.............. e et e e e e ettt et e e et bua e et e e e atbaaaaeeeeearaees R619

State’s Rebuttal Witnesses
Kelly Nesheim . R620 :
Prior ConVICEION ... et e, R625

Lynn Dockendorf R629 R638 R645
State Rests ..o R647
Defense Motion for D1rected Verdict ....oooooieeiiiiiii R647
Jury Instruction Conference .............coeevvviiiieiiiiiiiiie e R652
Sept. 18, 2002: JULY TIIAL.....viveiieieeee et R695
Closing Argument by the State..................cccc e, R698
Closing Argument by the Defense ............cocovvvieiiiiiii R712
State Rebuttal Argument...........cccooiviiiiiiinieciinieninienn. et aeeaa R737
Volume 4 of 4 -
State’s Rebuttal Argument (cont.) .........ooovveiimiiiiiiiiiiiiiiiniieeieeeeeeeee R751
Jury Instructions........ e hrererteeeee e oot bb——————tetteeaaaaeesta e tnttrtbrbrtaaaaaaaeees R761
Jury Questions.............. ettt R785
JUry Verdict .....ccoovvevviiiieoiecicciieeeeeee e, s R793
Oct. 8, 2002: Continuance of Sentencing Hearing .................... SUURTR R802
Oct. 29, 2002: SeNteNCINE .........oovvviiiiiiiiiiiieiieeere e s e e e e e e eaeeeeeeeeenreeees R805
Motion for New Trial .............oovvvvvvivnnnnnnns e e et e e ettt e rna————— R806
Sentencing Hearing..................cccccvvvvivviinnienn. e eerr——— R810
State’s Witnesses (Aggravation) '
Robert Miller ‘R818 R828 R829
Jean Happ R830
Defense Evidence/Witnesses (Mitigation): (None) ..o, R842
State’s Recommendation .............cccoiiiiiiiiiiiiiiiiie e R843
Defense’s Recommendation...........cccevvvvvvveennee e ————————————ataaaaaaaaaaaaaaas R850
Sentence IMPOSEd ...........cceievereiiiisieieisiseeciet ettt ieaesenas R853
Dec. 16, 2002: CONBINUANCE .....cooivimieiiiiiiiieiiiic e, R863
Jan. 15, 2003: Motion to Recon81der Sentence ..........c.eevvunnenn. e R867
Sept. 21, 2001: Continuance.........cccccvvueeeeeeeernennne. PR UUUPPRRR R874
May 4, 2005: Appellate Court Mandate Noted........ccccoviiiiiiiiniiiiiiinnnnnn R878
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Sept. 9, 2005: (First) Postconviction Petition Noted ...........cccovvevveeiiiiinnnn. R881
Oct. 12, 2005: CONtINUANCE .....ccooiiiviiiiiieiiiiiiiie e ....R884
Nov. 16, 2005: CONEINUANCE. ........vecveeeereeeeieeeersieseeeee e seeseessees e R887
. Nov. 30, 2005: Continuance........... e e———— SRR ... R890
Dec. 2, 2005: First Postconviction Petition Dismissed...........coovovevvveverennan, R894
Dec. 30, 2005: Defendant’s Notice of Appeal to be Filed, OSAD
APPOINEEA ..oiiiiiiiiiiiic e e SR R904
Nov. 25, 2009: Appellate Court Mandate Noted ........oovvveereereerveeereesrnnns R907 .
Nov. 25, 2014: Motion for Leave to File Successive Postconv1ct1on
Petition Noted.............oooeeeee, et e eaeeeeaeeee e e et —————— R910
- Dec. 8, 2014: Continuance for State to File Objections...........ccoeverveveenne. R913
Feb. 18, 2015: Continuance........... e R917
Feb. 20 2015: Argument & Denial of Motion for Leave to File.................. R921
" Mar. 19, 2015: Notice of Appeal Noted ........... s R925
Mar. 23, 2015: OSAD ApPpPointed.......ccceeeeieiiiiiiiviiiiiiieeeeeeeeeeeceeciirirreeeeeee s R929
Exhibits

EX1: Small Manila Envelope (1 VHS tape, 2 cassette tapes)
EX2: Large Manila Envelope (Photos) ‘

Impounded Common Law Record

PLACIEA oooiiiiiiiee et e e e ettt e aaaa e e e e e eneann IC1

Note from JUuror .........ccoovevveenviiernieii e, eeeeas e IC2

Victim Impact Letters ...t e e eaeeeeee IC3

Presentence Investigation Report (PSI) (Oct. 29, 2002) .....ccccvvvvrvrireeeeeennnn. 1C42
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PROOF OF FILING AND SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the
Code of Civil Procedure, the undersigned certifies that the statements set
forth in this instrument are true and correct. On April 9, 2019, the Brief
and Appendix of Respondent-Appellant People of the State of Illinois
was (1) filed with the Clerk of the Supreme Court of Illinois, using the Court’s
electronic filing system, and (2) served by transmitting a copy from my email
address to the email addresses of the persons named below:

Deborah Nall

Assistant Appellate Defender

Office of the State Appellate Defender
First Judicial District
1stdistrict.eserve@osad.state.1l.us

David Robinson

Chief Deputy Director

State’s Attorneys Appellate Prosecutor
Gary Gnidovec

Staff Attorney

3rddistrict@ilsaap.org

James W. Glasgow

Will County State’s Attorney
Colleen Griffin

Assistant State’s Attorney
cgriffin@willcountyillinois.com

Additionally, upon its acceptance by the Court’s electronic filing system, the
undersigned will mail thirteen duplicate paper copies of the brief to the Clerk
of the Supreme Court of Illinois, 200 East Capitol Avenue, Springfield,
Illinois, 62701.

s/ Leah M. Bendik
LEAH M. BENDIK
Assistant Attorney General
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