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NATURE OF THE ACTION 

This is an asbestos case where it is undisputed that Owens-Illinois (“O-I”) 

did not make or sell the products that caused the Plaintiffs’ injuries.  Rather, 

Plaintiffs seek to impose vicarious liability on O-I for asbestos products made and 

sold by others in the 1960s, years after O-I left that business, because of a purported 

industry-wide “conspiracy of silence” about the health risks of asbestos.   

This Court held twenty years ago, based on virtually the same 

circumstantial evidence offered here (the absence of product warnings, allegedly 

inaccurate product descriptions, and business contacts with alleged conspirators), 

that no reasonable jury could find that O-I engaged in the alleged conspiracy. The 

Court directed that, on remand, judgment be entered in favor of O-I.  McClure v. 

Owens Corning Fiberglas Corp., 188 Ill. 2d 102 (1999).   

McClure set out the legal requirements of civil conspiracy and defined the 

burden of proof the plaintiffs must carry.  Id. at 133-42.  The Court then 

methodically reviewed the purported evidence against O-I and the other alleged 

conspirators.  It concluded that no reasonable jury could find clear and convincing 

evidence of the indispensable core requirement: a conspiratorial agreement. 

Plaintiffs’ evidence of parallel conduct is insufficient to establish the 
agreement required by the civil conspiracy theory.  When plaintiffs’ 
evidence of contacts [among the alleged conspirators] is added to 
this parallel conduct, the evidence still cannot support the jury’s 
determination that plaintiffs proved agreement by clear and 
convincing evidence….  Even when considered in the light most 
favorable to plaintiffs, evidence of these contacts was as consistent 
with innocence as with guilt.   Plaintiffs showed the separate acts by 
the alleged conspirators, but the evidence failed to show that these acts 
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were connected by an agreement.  To conclude, based on the evidence 
of record, that defendants engaged in a conspiracy requires 
speculation.  Liability based on such speculation is contrary to tort 
principles in Illinois and to the clear and convincing standard of proof 
applicable in civil conspiracy cases. 

Id. at 151-52 (emphasis added; citations omitted). Simply put, this Court found that 

the plaintiffs’ conspiracy claim against O-I failed as a matter of law. 

Since the McClure decision, O-I has been granted summary on this endlessly 

recycled conspiracy claim over 100 times.  It was not always so.  At first, the lower 

courts permitted additional trials, but no plaintiff’s verdicts against O-I survived 

the post-trial process.  In more recent years, however, the trial courts have refused 

to conduct wasteful trials.  They have instead granted summary judgment because 

the purported evidence of conspiracy, all of which goes back decades, was before 

the court at the summary judgment stage.   

That is what occurred in the trial court here. The Fifth District, however, 

reversed, distinguishing McClure on an erroneous procedural ground.  McClure, it 

reasoned, was decided in the JNOV context, so the trial court erred by applying 

JNOV authority at the summary judgment stage.  Jones v. Pneumo Abex LLC, 2018 

IL App (5th) 160239, ¶22.    

The Fifth District did not dispute that the relevant evidence was before the 

court on summary judgment.  It simply ignored this Court’s directive that, when 

the evidence that is before the court would require the entry of a directed verdict, 

“summary judgment should be entered.”  Fooden v. Bd. of Governors, 48 Ill. 2d 580, 

597 (1971).  Instead, the Fifth District ruled that, even though the parties agreed 
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below that the Plaintiffs’ purported evidence of conspiracy was fully before the 

court, the judgment-as-a-matter-of-law standard is different for summary 

judgment than for JNOV. 

The Fifth District made no claim that the circumstantial evidence before it 

was meaningfully different from the evidence in McClure (it was not).  It nowhere 

explained how the purely circumstantial evidence against O-I was not as 

consistent with innocence of conspiracy as with guilt (McClure held that it was); or 

how the alleged parallel conduct of O-I and its supposed co-conspirators – Owens 

Corning Fiberglas, Unarco, Johns-Manville and others – was connected by an 

unlawful agreement (McClure held that it was not); or how the evidence went 

beyond mere speculation and met the “clear and convincing evidence” standard 

applicable in this case (McClure held that it did not).    

The Fifth District’s rationale was simply that it was too early in the case to 

declare that the proffered evidence of conspiracy was legally insufficient.  Instead, 

the court should call in jurors and, along with the parties, expend weeks and 

limited resources conducting yet another repetitive conspiracy trial.  Only then, 

and only in the event of a plaintiffs’ verdict, the Fifth District seems to suggest, 

would it be procedurally appropriate for the court to follow McClure and grant 

O- I judgment as a matter of law.   

This was reversible error.  It was contrary to the jurisprudence of this Court, 

both as to the applicable legal standards under Fooden and McClure, and the very 
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holding as to O-I in McClure.  Those decisions were binding on the Fifth District 

and the doctrine of stare decisis counsels that they be followed. 

The Fifth District’s decision also violates sound public policy.  It would 

require trial courts to conduct repetitive, wasteful trials and defendants to incur 

unnecessary transactions costs, and create the very risk of “expand[ing] the civil 

conspiracy theory ‘beyond a rational or fair limit’” that McClure said must be 

avoided.  188 Ill. 2d at 142. 

Plaintiffs’ alleged conspiracy is based on conduct that is decades old and 

well known to this Court.  The endless recycling of this discredited conspiracy 

claim must come to an end.  The decision by the Fifth District below should be 

reversed. 

ISSUES PRESENTED 

1. Did the Appellate Court fail to follow and apply the analysis and holding 
in McClure v. Owens Corning Fiberglas Corporation, 188 Ill. 2d 102 (1999)? 

2. Did the Appellate Court ignore important precedent concerning the 
summary judgment standard as set forth by this Court in Cohen v. Chicago 
Park District, 2017 IL 121800 and Fooden v. Board of Governors, 48 Ill. 2d 580, 
587 (1971)? 

JURISDICTION 

On April 12, 2016, the Circuit Court of Richland County granted O-I’s 

summary judgment on Counts 1-2 of Plaintiffs’ Complaint alleging civil 

conspiracy.  C.9193-9195 (attached at A060-062).  After a Rule 304(a) finding, 

Plaintiffs appealed that decision and the Fifth District Court of Appeals reversed 

on August 10, 2018.  (Attached at A001-011).  On May 17, 2016, the Circuit Court 
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granted O-I summary judgment on Counts 3-6 of Plaintiffs’ Complaint alleging 

exposure to an O-I asbestos-containing product.  C.9216 (attached at A063).  

Plaintiffs did not appeal that decision.  C.9215, 9217-18 (attached at A106, A107-

08).  O-I appeals from the judgment entered by the Fifth District. 

On November 28, 2018, this Court granted O-I leave to appeal.  This Court 

has jurisdiction pursuant to Illinois Supreme Court Rule 315(h).  On December 18, 

2018, the Court granted O-I an extension of time to February 1, 2019 to file its brief.   

STATEMENT OF FACTS 

A. The Facts Are Virtually Identical to McClure.   

In the trial court, the Plaintiffs acknowledged that their “evidence in this 

case includes the same exhibits admitted in McClure.”  C.7258.  This Court is 

therefore well acquainted with the facts at issue in this appeal.   

O-I made and sold asbestos-containing insulation products only for a 

limited period over sixty years ago: “In 1948, Owens-Illinois began commercial 

production and distribution of Kaylo. . . . In 1958, Owens-Illinois sold the Kaylo 

division to Owens Corning [Fiberglas].  Owens Corning also purchased plants 

where Owens-Illinois had manufactured Kaylo, including its plant in Berlin, New 

Jersey.”  McClure, 188 Ill. 2d at 116; C.7737 at 2-19.  Kaylo was a high-temperature 

hydrous calcium silicate insulation” that “included 15% to 22% asbestos.”  

McClure, 188 Ill. 2d at 116; C.8918.   Owens Corning Fiberglas Corp. (“OCF”) was 

a separate corporation formed by O-I and Corning Glass in 1938.  McClure, 188 Ill. 

2d at 125; C.9127.  
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The Court is also well aware of the evolutionary development of scientific 

knowledge regarding possible asbestos health hazards during the last century, 

including the recognition that “in the 1940s and 1950s” there was a “threshold limit 

value for asbestos [that] was adopted by the American Conference of 

Governmental Industrial Hygienists and by many states” based on a United States 

Public Health Service study recommending “that dust levels be kept below this 

threshold in order to prevent asbestosis.”  Id. at 111.1   

In McClure, as here, plaintiffs alleged that the “conspiracy defendants” 

made and/or sold asbestos-containing products or fiber, extolled their virtues, and 

failed to warn of associated hazards and how to avoid them.  C.32-33 at ¶¶ 4-5, 19 

(attached at A066-67).  They allegedly belonged to the same trade and industry 

groups, some of which O-I was not a member.  See, e.g., McClure, 188 Ill. 2d at 126-

27; C.9074-76.  Some owned each other’s stock, and their Boards of Directors 

sometimes had common members.  C.7262-64.   

Just as in McClure (and every conspiracy case filed against O-I since), the 

alleged asbestos conspiracy here is not based on any direct evidence of 

conspiratorial agreement by O-I.  See, e.g., McClure, 188 Ill. 2d at 143; Gillenwater v. 

Honeywell Int’l, Inc., 2013 IL App (4th) 120929, at ¶81.  Plaintiffs disclosed a 

                                                 
1 In addition, the materials submitted by the Plaintiffs in the trial court here 

recounted that the only large-scale epidemiology study of insulation workers 
published before 1964 found that their asbestos dust exposures were generally 
below the threshold limit value and that such work was “not a dangerous 
occupation.”  C.7612, 7750. 
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“conspiracy” expert, Dr. Barry Castleman, to testify about “an agreement [by 

Defendants] to suppress and failure to disclose information about the health 

hazards of asbestos[.]”  C.4554.   Castleman, whose testimony was before the Court 

in McClure, 188 Ill. 2d at 150-51, readily admits that there is no evidence that O-I 

was involved in the decisions of any other company concerning whether to warn of 

asbestos-related health hazards, or that any other company was involved in O-I’s 

decisions: 

Q. Are you aware, Dr. Castleman, of any documents or other evidence 
showing that any company ever solicited Owens-Illinois’ view about 
whether or not they should put a warning label on asbestos-containing 
materials? 

A. No.   

Q.  Did Owens-Illinois ever, to your knowledge, participate in any other 
company’s decision about whether or not to put a warning on an asbestos-
containing product? 

A. Not as far as I’m aware. 

Q. Did Owens-Illinois, to your knowledge, ever participate in any other 
company’s decision about the content of any warning or caution about the 
health risks of asbestos? 

A.  No.  I mean, nobody was – the whole industry was getting away with 
not warning people during the period of the 1940s and the 1950s, so I don’t 
think the subject ever came up between companies. 

C.5615 at 145:24-146:24 (attached at A113) (emphasis added). 

1. Independent Testing of Kaylo. 

In McClure, this Court reviewed in detail the evidence offered here about 

the scientific study by an independent testing laboratory that O-I initiated in the 

1940s – indisputably unilaterally, not as part of a group – concerning its Kaylo 
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product.  188 Ill. 2d at 116-17; C.7275-88.  This evidence comprises communications 

between the researchers and O-I, first about initial reports of no effect in laboratory 

animals exposed to Kaylo dust at levels far in excess of the threshold limit value, 

followed by positive findings of asbestosis in some animals.  Id.  The laboratory 

stated that “Kaylo . . . is capable of producing asbestosis and should be handled as 

a hazardous dust” and that “every precaution should be taken to protect workers.”  

Id. at 117. 

Then, as now, there is no evidence in this record that O-I communicated 

with any competitor about whether to conduct this study or whether to publish 

the results.  In fact, as noted by this Court in McClure – and contrary to the 

allegation that O-I agreed to suppress evidence of asbestos health hazards – the 

article was published in the open literature by its authors without prior review or 

editing by O-I.  Id.  O-I’s industrial hygienist at the time testified, “We wanted 

Saranac to publish the results of their animal experiments.  Well, finally they did 

it.  So it’s public knowledge.  There is no secret about it.”  C.8658. 

2. The 1953 Sales Agreement. 

The Court is also aware that, in 1953, O-I entered into a “Sales Agreement” 

with OCF for specified amounts of Kaylo.  Id. at 116; C.7291-310.  The Sales 

Agreement addressed price, volume, quality and other standard commercial 

terms.  C.7291-7310 (attached at A118-37).  It made no reference whatsoever to 

asbestos, product warnings, or what O-I or OCF may, should or must say – or not 

say – about asbestos health risks.  The only obligation the Sales Agreement 
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imposed on OCF concerning its communications about Kaylo was to note that O-I 

was the manufacturer of the product and to use O-I’s trade mark, which is hardly 

surprising given that O-I retained the right to sell Kaylo to others and needed to 

protect its trade mark.  C.7293-94 at ¶¶ 7, 9. 

3. The Sale of the Kaylo Division in 1958. 

The Court had before it in McClure the 1958 Agreement by which O-I sold 

the Kaylo Division to OCF – lock, stock and barrel.  C.9050-58 (attached at A138-

46).  That Agreement contains commercial terms regarding price, the assets 

purchased, allocation of risks, and the parties’ respective obligations.  Id.  It 

contains nothing whatsoever about possible asbestos health hazards, warning 

labels, precautions necessary for workers, or what either party could, should or 

would say – or not say – about possible hazards arising from the manufacture or 

use of Kaylo. 

4. Alleged Failure to Warn. 

The Court in McClure considered evidence, also presented here, about 

whether O-I put a warning label on its product (it did not) or made efforts to 

protect its own plant workers concerning asbestos health hazards (there was 

evidence that it did).  188 Ill. 2d at 144-45.  As for the failure to put a warning label 

on Kaylo, Plaintiffs’ own expert admits it was a unilateral act by O-I.   

Q: Any decision about whether to put a warning label on Kaylo, was 
Owens-Illinois acting on its own, right? 

A: Right. 

C.8996.   
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O-I’s industrial hygienist, Bill Hazard, testified that, in making this 

judgment, he relied on the threshold limit value as a “safe limit” of exposure to 

asbestos dust; a published study at the time reported that insulation workers were 

not generally exposed above the threshold limit value and were in a “safe” 

occupation; that the independent animal studies regarding Kaylo were conducted 

at exposure levels many times greater than the threshold limit value; and that there 

were no cases of asbestos disease found in O-I’s Kaylo plant workers through 1958.  

C.8629-32. 

The record in McClure, and here, included testimony from O-I’s plant 

manager at its Berlin, New Jersey, Kaylo plant, “that Owens-Illinois did warn its 

employees that asbestos exposure could cause asbestosis.”  Id.; C.8755-60.  In fact, 

he testified that any O-I Kaylo plant employee “had authority to shut down the 

operation if they could see dust coming out of these pick up hoods.”  C.8735.  In 

McClure, the plaintiffs sought to counter this evidence with testimony from an 

OCF employee, Helser, (who never worked for O-I) who said that “former” O-I 

employees (who moved to OCF after its purchase of the Kaylo Division in 1958) 

did not communicate such warnings “to him.”  Id. at 145.  Helser was not disclosed 

as a witness in this case, however, and Plaintiffs chose not to place his testimony 

in the record.  See Pls.’ Answers to Rule 213 Interrogatories; C.4538-58. 

Plaintiffs did, however, disclose Barry Castleman as their expert here (as 

they did in McClure) and he has testified that O-I acted unilaterally with respect to 

this subject.   
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Q: Any decision about whether to tell employees of Owens-Illinois 
about the potential hazards of asbestos; it was Owens-Illinois acting 
on its own, right? 

A: Right. 

C.8996.   

5. “Non-Toxic.” 

The Court is already aware from McClure that O-I characterized its Kaylo 

product as “non-toxic.”  188 Ill. 2d at 117-18; C.7491.  As the Plaintiffs’ own expert 

witness has acknowledged in the record below, this characterization “appears first 

in a 1952 Owens-Illinois advertisement in Petroleum Engineer.”  C.5617 at 154:24-

155:11 (attached at A115).  In fact, it is a multi-page technical article, not an 

“advertisement,” written by Director of Research for the Kaylo Division, E.C. 

Shuman, The Petroleum Engineer, “Hydrous Calcium Silicate Heat Insulation,” 

April, 1952 at C-55 to C-62.  C.9009.  Plaintiffs’ expert also admits that O-I’s 1952 

characterization of Kaylo as “non-toxic” was a unilateral act, having “originally 

been adopted by Owens-Illinois in promoting the product prior to the 

involvement of Owens Corning as the principal distributor.”  C.5617 at 154:24-

155:21 (attached at A115) (referring to Shuman’s article in The Petroleum 

Engineer).  Plaintiffs’ expert further admits that, even though OCF subsequently 

used the phrase “non-toxic” in its own Kaylo ad in 1956, there is no evidence “of 

any communication between O-I and Owens Corning” either about the reference 

to Kaylo as “non-toxic” or about advertising Kaylo generally.  Id. at 156:9-14.   

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



 

12 

The Court can take judicial notice of the fact that the United States 

Environmental Protection Agency has stated unequivocally, “Prior to 1970, 

asbestos was considered non-toxic and used for fire-proofing and to insulate 

homes, office buildings, and schools.”  U.S. Envtl. Prot. Agency, Solid Waste and 

Emergency Response Report No. EPA 520-F-94-014, Superfund at Work: 

Hazardous Waste Cleanup Efforts Nationwide at 6 (1994), available at 

https://nepis.epa.gov/Exe/ZyPDF.cgi?Dockey=2000DXGY.PDF (attached at 

A152).2  This characterization comports with the usage of the term “non-toxic” in 

the published scientific literature throughout the relevant period.  E. R. A. 

Merewether, Industrial Medicine and Hygiene at 7 (Volume 3 1956) (“Non-toxic 

inorganic dusts – the common mineral dusts: silica in various forms, asbestos, coal, 

graphite, talc and others”) (attached at A153-54); Peter A. Theodos, Asbestosis: 

Report of the Section on Nature and Prevalence Committee on Occupational Diseases of 

the Chest, American College of Chest Physicians, 45 Diseases of the Chest, 107, 108 

(1964)  (“Asbestos is not currently considered a toxic substance since it does not 

produce systemic poisoning.”) (attached at A155-60).   

The Court also noted in McClure what it called “conflicting evidence . . . as 

to the meaning of ‘toxic’ and the applicability of this term to asbestos.”  188 Ill. 2d 

                                                 
2 The Court may take judicial notice of the EPA website.  See, e.g., People v. 

Mata, 217 Ill. 2d 535, 539-40 (2005) (court may take judicial notice of matters that 
are readily verifiable from sources of indisputable accuracy); Denius v. Dunlap, 330 
F.3d 919, 926-27 (7th Cir. 2003) (courts should take judicial notice of information 
on government websites). 
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at 118.  The Court had before it a trial court decision on that point from the Circuit 

Court of the Eleventh Judicial Circuit, County of McLean, in Debolt v. Raymark 

Industries, Inc. and Owens Corning Fiberglas Corporation, No. 87 L 305 (Ill. Cir. Ct. 

Oct. 9, 1998) (“The most common synonym for the word ‘toxic’ is ‘poisonous.’  

Only in a most strained sense can asbestos fibers themselves be considered toxic. . 

. .  [T]he statement that Kaylo itself is non-toxic was not untruthful and does 

nothing to evidence that OCF conspired with other asbestos companies in printing 

that statement in its brochure.”) (attached at A161-72).  For a contrary 

interpretation of “non-toxic” as it applied to asbestos, Plaintiffs relied in McClure, 

as here, on a hearsay statement made in 1995, in a proceeding in which O-I was 

not a party, by an individual employed by OCF (never by O-I) starting in 1968.  

C.7328-7339. 

6. Sharing Published Scientific Literature. 

The Court knows from McClure that in 1941 – years before O-I began its 

efforts to develop the Kaylo product – O-I’s industrial hygienist allowed OCF 

(who then made fiberglass products) to borrow two published articles concerning 

the potential health effects of asbestos and how to control them, which OCF 

returned to O-I.  McClure, 188 Ill. 2d at 125.  As Plaintiffs’ expert’s admissions 

above attest, Plaintiffs offer no evidence that links O-I to OCF’s intended use of 

the information, let alone establishes that O-I agreed to such use. 
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7. Evidence of Actual Agreement. 

It is also noteworthy the plaintiffs did not place in the record in McClure, or 

in this case, evidence establishing the date of the supposed agreement by O-I a) 

not to issue product warnings or b) to suppress information about asbestos 

hazards.  Nor have Plaintiffs identified who at O-I supposedly made this 

agreement, with whom he or she agreed, or how the agreement was supposedly 

communicated and acknowledged.   

B. Plaintiffs’ “New” Evidence.  

Plaintiffs offered evidence below that was not in the McClure record but is 

of the same type as evidence specifically considered in McClure:  

• Prior to 1949, O-I and OCF had common Board members.  C.7262-
64; 
 

• Former O-I chemist and research director testified that O-I 
bought asbestos fiber from six different sources, including Johns-
Manville and UNARCO.  C.7741; 

 

• Greater quantification of the dates and amounts of O-I’s 
ownership interest in OCF than was in McClure; 

 

• An accusation that O-I supplied cardboard boxes to OCF that 
were said to ship Kaylo in the 1960s;  

 

• Hearsay statements by an OCF lawyer in an arbitration against 
O-I; 

 

• An antitrust lawsuit filed by O-I in the 1990s;  
 

• 2003 testimony of O-I’s then CEO, Joseph Lemieux about his 
recollection of O-I’s asbestos control program decades earlier. 
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The Fifth District cited only to the first two points in its opinion, but none of the 

“new” evidence even purports to demonstrate a conspiratorial agreement between 

O-I and OCF or any other company.  See Jones, 2018 IL App (5th) 160239, ¶17. 

1. Stock Ownership and Overlapping Boards 

With regard to stock ownership and overlapping board members, there is 

no evidence of control of OCF by O-I.  Its interest never exceeded 50% and it never 

nominated a majority of OCF’s board.  It is undisputed that shared directors ended 

by 1949.  C.7394-95.  There is no evidence that either the O-I Board or the OCF 

Board discussed Kaylo product warnings or asbestos health effects, let alone 

evidence that the common directors played any role related to those topics.  

2. No Record Evidence of Cardboard Box Sales  

With regard to the cardboard boxes, it was argued below that the boxes –

presumably made pursuant to OCF’s specifications – did not bear a printed 

warning of asbestos hazards.  Neither the Fifth District nor the Plaintiffs cited any 

record evidence for the assertion that O-I made boxes for OCF.  We can find no 

such evidence in the record on appeal in this case.  

3. Arbitration Proceedings 

The Plaintiffs also presented post-1958 evidence below (not cited by the 

Fifth District) concerning hearsay allegations and attorney arguments made in an 

arbitration proceeding between OCF and O-I in the 1990s concerning disputed 

indemnification obligations.  C.7685-88.  None of this “evidence” discloses, refers 
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to or establishes an agreement between O-I and OCF to suppress health 

information about asbestos.  

4. O-I’s Lawsuit Against T & N 

Plaintiffs presented evidence (not cited by the Fifth District) that O-I filed a 

lawsuit in 1999 alleging it was the victim of a price-fixing conspiracy by fiber 

suppliers, pursuant to which those fiber suppliers falsely represented their actual 

experience with asbestos disease among their own contract insulation workers in 

order to protect the price of raw asbestos fiber.  C.7605-39.  OCF was not a 

defendant.  None of this “evidence” states that, or purports to explain how, O-I 

agreed to conspire against itself. 

5. O-I’s OSHA Compliance in the 1970s 

Finally, the Plaintiffs presented testimony given in 2003 by O-I’s then-CEO, 

Joseph Lemieux (again not cited by the Fifth District) about his experiences in O-I’s 

glass plants – not in O-I’s Kaylo Division, as he never worked there.  C.7824 at 

132:4-10.  In fact, Mr. Lemieux first learned in the 1980s that O-I once had a Kaylo 

Division.  C.7824-25 at 132:24-133:2. He expressly disavowed any knowledge of a 

conspiratorial agreement involving O-I, as alleged in this case.  C.7825 at 133:3-22. 

The Plaintiffs nonetheless cited Mr. Lemieux’s testimony that, in the 1970s 

while working in the Glass Container Division of O-I, he took steps to speed up 

compliance with then-new OSHA regulations concerning the presence of asbestos 

in the workplace.  C.7814 at 90:7-14.  O-I’s 1974 Asbestos Control Program is in the 
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record and is indisputably a unilateral company policy designed to comply with, 

not subvert, OSHA regulations.  C.7875-83.   

Plaintiffs noted Mr. Lemiuex’s inability to remember, as he sat for a 

deposition in 2003, seeing warning signs of asbestos hazards in two particular O-I 

glass plants prior to the 1970s.  Pls.’ Br. to the 5th Dist. at 21 (attached a A173-227); 

Testimony at C.7798 at 25:19-24.  Mr. Lemiuex attested that between 1957 and 1972, 

he saw “signs and bulletins . . . indicating the presence of potentially hazardous 

substances within” O-I’s glass plants, but that he could “not recall specifically the 

content or wording of any such sign or bulletin from between 20 and 45 years ago, 

[or] what specific substance was mentioned.”  C.7853  

The Plaintiffs point to no evidence whatsoever that Mr. Lemiuex did or did 

not do anything concerning asbestos in the glass plants pursuant to an agreement 

with any other company, let alone OCF, to suppress information about asbestos 

health effects.   

THE TRIAL COURT’S DECISION 

The Richland County Circuit Court granted O-I summary judgment on 

Plaintiffs’ conspiracy claim.  C.9193-95 (attached at A060-62).  Judge Hudson relied 

upon this Court’s definitive ruling in McClure as well as the Fourth District’s 

decision in Gillenwater.  The Court noted that both counsel for Plaintiffs and O-I 

represented that the record here was identical the same as that in Gillenwater with 

regard to the agreement element of Plaintiffs’ conspiracy claim.  C.9194 (attached 

at A061).  
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The Circuit Court properly applied the clear and convincing standard to the 

evidence Plaintiffs proffered to show agreement.  The Court wrote:  “If a civil 

conspiracy is shown by circumstantial evidence, however, that evidence must be 

clear and convincing.”  C.9194 (attached at A061).  Negligence allegations against 

scores of exposure defendants remain pending in Richland County. 

THE FIFTH DISTRICT’S DECISION 

In its opinion reversing the Richland County trial court, the Fifth District 

pointed to several “examples” of what it called the “numerous” genuine issues of 

material fact: 

(i) Whether O-I sold Kaylo without a warning;  

(ii) Whether O-I had reason to believe Kaylo was capable of causing 
asbestosis;  

(iii) Whether O-I participated in the forming of OCF;  

(iv) Whether, in 1953, O-I contracted to sell Kaylo to OCF;  

(v) Whether O-I provided “warning free packaging for Kaylo until the 
late 1960s”; 

(vi) Whether OCF used the phrase “non-toxic” in Kaylo marketing 
material that identified O-I as the manufacturer; and 

(vii) Whether O-I “remained close” to OCF after 1958 through stock 
ownership, discussions at board meetings or other activity. 

Jones, 2018 IL App. (5th) 150239 at ¶17.   

The Fifth District did not acknowledge that the vast majority of this 

purported evidence was before this Court in McClure.  Nor did it explain how this 

evidence proves the agreement required by civil conspiracy law under the parallel 
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conduct rule, the innocent construction rule, and the clear and convincing 

evidence standard.  The Fifth District made no effort to reconcile its call for a trial 

in this case with the McClure Court’s order that judgment for O-I be entered on 

remand because no reasonable jury could find the requisite agreement based on 

this evidence.  188 Ill. 2d at 147. 

The Fifth District criticized Judge Hudson’s adherence to the holdings in 

Rodarmel, 2011 IL App (4th) 100463, and Gillenwater, 2013 IL App (4th) 120929, 

which, of course, were binding on the trial court.  It was, the Fifth District stated, 

a “fatal flaw” to rely on cases decided at the JNOV stage when deciding a summary 

judgment motion.  Jones, 2018 IL App. (5th) 160239, at ¶19.  The legal standard 

applicable to a motion for JNOV is ”different” than black letter summary judgment 

law, according to the Fifth District, and to consider JNOV cases at summary 

judgment stage “stands the concept of summary judgment on its head and results 

in our appellate court, in effect, trying the case.”  Id. at ¶23.   

Most importantly, the Fifth District did not dispute that the complete 

factual record was before it and it did not cite or otherwise discuss this Court’s 

ruling in Fooden, 48 Ill. 2d at 587 (“[I]f what is contained in the pleadings and 

affidavits would have constituted all of the evidence before the court and upon 

such evidence there would be nothing left to go to a jury, and the court would be 

required to direct a verdict, then summary judgment should be entered.”).  
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STANDARD OF REVIEW 

The reversal of the summary judgment granted to O-I by the Circuit Court 

is subject to de novo review.  Cohen v. Chicago Park District, 2017 IL 121800, ¶17. 

ARGUMENT 

Based on evidence indistinguishable from the evidence here, this Court 

held in McClure that no reasonable jury could find clear and convincing evidence 

that O-I conspired to suppress information about the health effects of asbestos.  

That holding was the basis for a remand order, not for a new trial, but rather that 

judgment be entered for O-I as a matter of law.  188 Ill. 2d at 154.  O-I has since received 

summary judgment on the “asbestos conspiracy” claim from Illinois courts more 

than 100 times.  See Circuit Court Orders and Opinions (attached at A228–390). 

The Fifth District refused to affirm summary judgment for O-I in this case 

based upon a non-existent distinction between the summary judgment standard 

and the standard for JNOV where, as here, the purported evidence of conspiracy 

is before the court.  It did not even cite, let alone distinguish, this Court’s holding 

in Fooden that, where the factual record is complete, both motions dictate the same 

result.  48 Ill. 2d at 587. 

According to the Fifth District, the lower courts must compel O-I to go to 

trial based on the very evidence rejected in McClure and may only enter judgment 

in favor of O-I, as a matter of law, if a verdict is returned against O-I after 

significant judicial and party resources are expended.  The Fifth District was 

wrong, both as a matter of Illinois law and of sound public policy.  
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This fundamental error concerning the legal standard to be applied where, 

as here, the evidence upon which the Plaintiffs rely is before the Court, should be 

corrected and, once corrected, end this case as to O-I.  McClure decided plaintiffs’ 

conspiracy claim against O-I failed on the merits as a matter of law.  To the extent 

that the Plaintiffs in this case purported to offer something “new” concerning 

conduct that is more than six decades old, it is of the same type that this Court has 

already ruled insufficient as a matter of law to prove civil conspiracy by clear and 

convincing evidence.   

I. STARE DECISIS REQUIRES REVERSAL. 

The doctrine of stare decisis is a bedrock principle of American 

jurisprudence.  It “is the means by which courts ensure that the law will not merely 

change erratically, but will develop in a principled and intelligible fashion.”  Chi. 

Bar Ass’n v. Ill. State Bd. of Elections, 161 Ill. 2d 502, 510 (1994).  “Stare decisis enables 

both the people and the bar of this state ‘to rely upon [this court’s] decisions with 

assurance that they will not be lightly overruled.’”  Vitro v. Mihelcic, 209 Ill. 2d 76, 

82 (2004) (quoting Moehle v. Chrysler Motors Corp., 93 Ill. 2d 299, 304 (1982)).  

“[W]hen a rule of law has once been settled . . . such rule ought to be followed[.]”  

Maki v. Frelk, 40 Ill. 2d 193, 196 (1968).  

The Fifth District simply ignored this Court’s ruling in Fooden that, in 

circumstances like those presented here, the standards for summary judgment and 

JNOV are the same and dictate the same result.  Indeed, this Court relied upon 

summary judgment rulings, not just rulings on motions for JNOV, when 
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articulating the relevant legal standards in McClure.  188 Ill. 2d at 137-39 (citing In 

re Asbestos School Litigation, 46 F.3d 1284, 1292 (3d Cir. 1994); Burnside v. Abbott 

Laboratories, 351 P. Super. 264, 280 (1985); Collins v. Eli Lilly Co., 116 Wis. 2d 166, 

188 (1984)).   

The Fifth District acknowledged that civil conspiracy based only on 

circumstantial evidence must be proven by clear and convincing evidence 

(“Evidence of parallel conduct alone is insufficient to establish a civil conspiracy 

by clear and convincing evidence.”), Jones, at ¶11, but ignored the holding of 

McClure that the innocent construction rule prohibits a conspiracy finding based 

on circumstantial evidence as consistent with non-conspiratorial behavior as with 

conspiratorial agreement.   

In McClure, the Court held that parallel conduct alone is insufficient as a 

matter of law to prove agreement in civil conspiracy.  188 Ill. 2d at 135.  The Fifth 

District expressly relied upon parallel conduct (e.g., O-I’s failure to put warning 

labels on its Kaylo product at a time when no company placed warnings on such 

products; O-I and OCF both characterizing Kaylo as “non-toxic” at different points 

in time) to justify denying O-I’s summary judgment motion. 

McClure held that the very additional evidence beyond parallel conduct 

offered here (e.g., the 1953 Sales Agreement with OCF; stock ownership) is 

insufficient to support conspiracy liability.  Id. at 150-51.  The Fifth District cited 

that evidence to support its refusal to grant O-I judgment as a matter of law.  
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McClure examined the additional conduct of all the alleged co-conspirators 

in granular detail, including “evidence of the relationship between Owens 

Corning and Owens-Illinois,” and held, “[a]t most, these facts are as consistent 

with innocent as with guilty conduct.  Thus, they do not support a finding by the 

jury that there was clear and convincing evidence of an agreement.  See Tribune 

Co., 342 Ill. at 529, 174 N.E. 561; Regan, 220 Ill. App. 3d at 1091-91, 163 Ill. Dec. 605, 

581 N.E.2d 759.”  188 Ill. 2d at 147.   

The Fifth District had no discretion to ignore Illinois Supreme Court 

authority.  The rulings of this Court are binding on all lower courts in this state.  

People v. Artis, 232 Ill. 2d 156, 164 (2009).  There is no basis for disregarding Fooden 

or undermining McClure’s continuing viability in stating the law of Illinois on civil 

conspiracy. 

II. THE FIFTH DISTRICT’S RULING DISREGARDS A SETTLED BODY 
OF LAW IN THE LOWER COURTS THAT FOLLOWS MCCLURE. 

As the chart below demonstrates, McClure has been cited and followed 

nearly 300 times in the last twenty years: 
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Jurisdiction Location Number of opinions 

State Courts  170 

 Illinois  167 

 Illinois Supreme Court  7 

 1st District 72 

 2d District 14 

 3d District 6 

 4th District 18 

 5th District 18 

 Trial Court Orders 31 

 Iowa (Supreme Court) 1 

 Maryland (Appellate 
Court) 

1 

 North Carolina 
(Appellate Court) 

1 

   
Federal  123 

   

Court of Appeals  4 
 Seventh Circuit  4 
   
Federal District Courts   117 

 N.D. Ill.  89 

 C.D. Ill. 5 

 S.D. Ill. 12 

 D. Mass 1 

 S.D.N.Y. 2 

 N.D. Ohio 1 

 E.D. Pa.  3 

 W.D. Tenn. 1 

 N.D. Tex. 2 

   
Bankruptcy Courts  2 

 N.D. Ill.  2 

 
More specifically, Owens-Illinois has, based on McClure, obtained over 100 

consecutive summary judgments in Illinois trial courts on the question whether it 

conspired to misrepresent or suppress information about the health hazards of 

asbestos.  These 100-plus judgments include the one entered below in Richland 
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County and others from Adams, Macon, Mason, McLean, Morgan, Tazewell, and 

Winnebago Counties.  See Circuit Court Orders and Opinions (attached at A180-

342).   The Circuit Court Orders are proper materials for judicial notice.  Koshi v. 

Trame, 2017 IL App. (5th) 150398, ¶10 (citing Ill. R. Evid. 201(b)). 

The Federal District Court presiding over the national multi-district 

litigation for asbestos also considered the same evidence and arguments presented 

by the Plaintiffs here and, adhering to the holding in McClure, granted summary 

judgment to Owens-Illinois on the conspiracy claim.  Ellis v. Pneumo Abex, MDL 

No. 875, 2013 WL 1099016 (E.D. Pa. Jan. 3, 2013) (attached at A439-50).   

It took years to establish this pattern.  In the first cases considered after the 

issuance of the McClure opinion, Plaintiffs’ counsel persuaded trial courts that 

McClure did not apply to defendants not specifically mentioned (like Honeywell) 

and, in any event, only dictated action on a motion for JNOV.  The denial of 

summary judgment did not generate appealable orders, so the defendants were 

required to try these cases before obtaining relief post-verdict.   

The Fourth District issued judgment notwithstanding verdict rulings 

repeatedly.  See Rodarmel v. Pneumo Abex, 2011 IL App (4th) 100463; Menssen v. 

Honeywell Int’l, Inc., 2012 IL App (4th) 100904; Gillenwater v. Honeywell Int’l, Inc., 

2013 IL App (4th) 120929.  Only then did the trial courts begin heeding the dictates 

of McClure and Fooden, granting the defendants’ motions for summary judgment 

– including the motions of O-I.  This permitted, for the first time, appeals in this 

procedural posture.  This Court has denied petitions for leave to appeal trial court 
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rulings granting O-I summary judgment.  See, e.g., Johnson v. Pneumo Abex, LLC, 

No. 123820 (September 2018 term); Garrelts v. Honeywell Int’l, Inc., No. 117078 

(March 2014 term).3  

With the exception of Burgess v. Abex Corp., 311 Ill. App. 3d 900 (4th Dist. 

2000), and Dukes v. Pneumo Abex Corp., 386 Ill. App. 3d 425 (4th Dist. 2008), which 

were both repudiated by the Fourth District in Rodarmel, no Illinois asbestos 

conspiracy case of which we are aware has survived a motion for judgment as a 

matter of law since McClure – until the Fifth District’s decision below.  

III. THIS COURT HAS ALREADY CONCLUSIVELY DECIDED, ON 
INDISTINGUISHABLE EVIDENCE, THAT NO REASONABLE JURY 
COULD FIND THAT OWENS-ILLINOIS CONSPIRED. 

A. Plaintiffs’ Allegations Are the Same as in McClure.   

The allegations leveled against O-I below are, for all practical purposes, the 

same as those leveled against O-I in McClure over twenty years ago, and in every 

asbestos conspiracy case brought by this plaintiffs’ firm since.  In McClure, 

plaintiffs alleged that Owens-Illinois conspired with OCF, Unarco, Johns-

Manville, and other companies to “positively assert in a manner not warranted by 

the information possessed by the conspirators, that * * * it was safe for people to 

work with and in close proximity to asbestos and asbestos containing materials” 

                                                 
3 The appellate court rulings were issued as Rule 23 decisions and are 

therefore not discussed here.  Under Illinois Supreme Court Rule 23, rulings that 
do not “establish[] a new rule of law or modif[y], explain[ ] or criticize[ ] an existing 
rule of law,” or otherwise address “an apparent conflict of authority” need not be 
published.  Ill. Sup. Ct. R. 23(a).   
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and to “suppress information about the harmful effects of asbestos * * * causing 

asbestos workers to be and to remain ignorant of that information.”  188 Ill. 2d at 

108-09.  In furtherance of this alleged conspiracy, the conspirators, inter alia, sold 

asbestos products without warning of their adverse health effects, allegedly 

refused to warn their own employees about these hazards, and supposedly altered 

and suppressed information concerning these hazards.  Id.  

That is precisely what O-I is alleged to have done here.  See C.33-34 at ¶20 

(“One or more of the Conspirators performed the following overt acts in 

furtherance of the conspiracy: a) sold products . . . without warning of the hazards 

known to the seller . . . ; b) refused to warn its own employees about the hazards 

of asbestos known to it . . . ; c) edited and altered the reports and drafts of 

publications . . . concerning the hazards of asbestos[.]”) (attached at A067-68).   

B. Plaintiffs Rely on the Same Evidence Presented in McClure. 

Plaintiffs’ proffered evidence on the question of agreement is not 

meaningfully different than that plaintiffs offered in McClure.  This Court has 

already analyzed the evidence concerning the historical development of 

knowledge concerning asbestos hazards; the perceived safe level of exposure in 

the 1940s and 1950s; the relationship between O-I and OCF (including stock 

ownership, the 1953 Sales Agreement, and the 1958 Agreement transferring 

complete ownership of the Kaylo Division to OCF); O-I’s allowing OCF to borrow 

two published scientific articles in 1941; the unilateral characterization of Kaylo by 

O-I as “non-toxic” in a 1952 technical article and the later use of the phrase by OCF 
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in a 1956 ad; and the information provided by O-I and OCF to their respective 

employees about potential health hazards of asbestos.4 

McClure held that none of this evidence satisfies the parallel conduct rule, 

the innocent construction rule, or the application of the clear and convincing 

evidence standard.  The conduct was found to be either unilateral or as consistent 

with normal business behavior as with conspiratorial misconduct. 

To hold otherwise, as did the Fifth District below, means that a seller/buyer 

relationship, memorialized in an agreement that nowhere provides for agreed 

limits on what can or cannot be said about the health effects of the product, is clear 

and convincing evidence of a health-effects conspiracy.  So is evidence of merely 

holding stock in another company.  Or sharing copies of published information.   

The Fifth District concluded that using the term “non-toxic” in a manner 

that is consistent with how it was understood by the U.S. Environmental 

Protection Agency and the American College of Chest Physicians is clear and 

convincing evidence of a conspiracy.  If so, that conspiratorial inference extends to 

the highest reaches of government and the medical profession.   

The issue in this case is not whether the “non-toxic” characterization was 

wrong, or even negligently so. “Accidental, inadvertent, or negligent participation 

                                                 
4 In McClure, plaintiffs called a former OCF employee, Helser, to testify that 

former O-I employees did not tell him about potential hazards of asbestos when 
they worked together at OCF.  Plaintiffs did not offer Helser’s testimony in 
opposition to O-I’s motion below and have not disclosed Helser as a witness in 
this case.   
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in a common scheme does not amount to conspiracy.”  McClure, 188 Ill. 2d at 133-

34; see also, Menssen, 2012 IL App (4th) 100904, at ¶12 (“The agreement must be 

knowingly and intentionally made.”).   

Rather, the issue here is whether describing a product in a manner that 

comports with contemporary common usage is at least as consistent with normal 

business judgment as with conspiratorial conduct.  O-I made this characterization 

in 1952 and even Plaintiffs’ expert admits it did so unilaterally.  

The innocent construction for O-I’s failure to put a warning label on Kaylo 

was provided in the sworn testimony of its industrial hygienist in the 1940s and 

1950s, who explained that he unilaterally concluded that end-users of Kaylo were 

not exposed to asbestos dust above the then-recognized safe level and were not 

considered to be in danger.  C.88529-32.  O-I had no asbestos disease in its plant 

workers and the animal studies regarding Kaylo were conducted at exposure 

levels many times greater than the threshold limit value for asbestos dust.  Id.  A 

published study reported that thermal insulation workers in the field were not in 

a dangerous occupation.  Id.  Hazard’s reliance on this information is as consistent 

with innocent unilateral business judgment as with conspiratorial conduct, and 

therefore it is not clear and convincing evidence of conspiracy under McClure.  

C. The Types of Evidence Found Insufficient in McClure.  

McClure not only held that the foregoing evidence was insufficient as a 

matter of law, it held that other evidence of this same type offered against O-I’s 

co-defendants failed to meet the clear and convincing evidence standard.  For 
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example, evidence that OCF and Johns-Manville were both involved in drafting 

an allegedly misleading trade association pamphlet about asbestos was legally 

insufficient.  188 Ill. 2d at 149-50 (“[T]here is no evidence indicating to what extent 

these companies controlled the content of the pamphlet.  To conclude that the 

content of the pamphlet demonstrates an agreement between these companies, 

therefore, is unreasonable.”).   

McClure also held that evidence OCF bought the asbestos manufacturing 

plant of alleged co-conspirator Unarco and included an indemnification provision 

concerning possible asbestos-related personal injury claims in the contract was 

legally insufficient to prove conspiracy.  Id. at 150 (“The clause does nothing more 

than identify each parties’ [sic] responsibilities with respect to . . . litigation, such 

as their obligations to pay judgments and to share relevant documents.  There is 

no evidence that Owens Corning’s purchase of the Bloomington plant was 

anything other than an arm’s-length transaction between competitors.”).   

McClure stands for the entirely unremarkable proposition that 

communications between competitors concerning information relevant to their 

industry is normal business practice and not evidence – let alone clear and 

convincing evidence – of conspiracy: 

Plaintiff showed that Owens-Illinois lent Owens Corning two 
published articles about the health effects of asbestos, that 
Owens Corning received information from Johns-Manville 
about its labeling decision, that Owens Corning sought 
information from other asbestos product manufacturers 
about their responses to the Califano announcement, and that 
asbestos product manufacturers held meetings in 1979 and 

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



 

31 

1983 to discuss litigation strategy, bankruptcy, insurance and 
the impact of the Califano announcement.  The mere 
exchange of information by manufacturers of the same or 
similar products is a common practice, however, and does not 
support an inference of an agreement. 

 
Id. at 147 (citations omitted). 

D. Plaintiffs’ “New” Evidence of Decades Old Conduct Adds Nothing. 

1. Evidence Cited by Fifth District 

To the extent that the Plaintiffs here offered additional evidence beyond 

that in McClure, it was of the same type as presented in McClure, either against O-I 

or the other alleged conspirators.  The Fifth District mentioned only two examples.  

First, the evidence of O-I’s minority stock ownership in OCF the Fifth 

District cited was actually not new, but it was more specific as to the time of 

ownership than in McClure and provided more quantification.  McClure held that 

OCF’s purchase of Unarco’s Bloomington asbestos products plant is not clear and 

convincing evidence of conspiratorial agreement.  188 Ill. 2d at 150.  The Fifth 

District nowhere explains why that ruling does not foreclose the notion that just 

buying stock in another company satisfies the clear and convincing evidence 

standard, let alone how such an inference of conspiracy could rationally be made 

after 1958, when O-I sold its Kaylo division to OCF.   

Second, the Fifth District cited the purported sale of cardboard boxes by O-I 

to OCF as evidence of a conspiracy to suppress the health effects of asbestos 

because OCF’s print specifications supposedly did not include a warning.  Jones, 

at ¶17.  As noted above, O-I can find no such evidence in this record, and it is 
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difficult to reconcile with evidence cited in McClure that OCF put a warning on 

Kaylo in 1966.  188 Ill. 2d at 121.   

Even if there were such evidence of post-1958 “box-making” in this record, 

however, it would be insufficient as a matter of law to prove conspiracy.  The 

inference Plaintiffs seek violates the innocent construction rule.  Plaintiffs have 

offered no evidence that O-I had any control over what OCF specified be printed 

on its cardboard boxes.  Under McClure, mere knowledge of another’s activity does 

not establish conspiratorial agreement.  Id. at 150.  

2. Evidence in the Record But Not Cited by Fifth District. 

The evidence offered by Plaintiffs below concerning where O-I sourced the 

asbestos fibers used in making Kaylo, the arbitrated dispute between OCF and O-I 

in the 1990s, and the efforts in the 1970s by O-I to comply with changing OSHA 

regulations concerning asbestos in its glass plants did not even bear mention by 

the Fifth District, and for good reason.   

As a matter of law and common sense, purchasing raw materials from 

multiple suppliers and brokers is quintessential unilateral business conduct 

protected by the innocent construction rule.  See Rodarmel, 2011 IL App (4th) 

100463, at ¶107 (“Buying asbestos from Johns-Manville cannot logically serve as 

evidence in addition to the parallel conduct, because buying asbestos already is 

presupposed in the parallel conduct.”); United States v. Townsend, 924 F.2d 1385, 

1394 (7th Cir. 1991) (“evidence of a buyer-seller relationship, standing alone, is 

insufficient to support a conspiracy”); United States v. Kimmons, 917 F.2d 1011, 1016 
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(7th Cir. 1990) (“The relationship of buyer and seller absent any prior or 

contemporaneous understanding beyond the mere sales agreement does not 

prove conspiracy.”) (citations omitted). 

The gist of OCF’s claim in arbitration was for contractual indemnification.  

C.7383-7391; see also C.5564-79 (“The documents of the arbitration between O-I and 

Owens Corning … over indemnification for asbestos claims actually supports the 

notion that these two companies treated each other at arm’s length and supports 

Defendant’s contention of no conspiracy.”) (Drummond, J.) (attached at A419).  

That a lawyer for OCF (not O-I) argued that “familial feelings” explained a 

decades-long delay in asserting OCF’s claim is hardly competent evidence of an 

agreement to suppress information about asbestos.   

Similarly, the evidence that, with respect to its glass plants, O-I struggled 

to comply with an evolving regulatory scheme imposed by OSHA in the 1970s is 

not clear and convincing evidence of an agreement to suppress information about 

potential health hazards.  There was no evidence given by Mr. Lemieux that O-I 

acted, or failed to act, pursuant to an agreement with others.  In fact, he expressly 

denied the conspiratorial activity alleged here.  C.7825 at 133:3-22.  O-I’s asbestos 

control program in the 1970s is in the record and belies a claim that it was anything 

other than a unilateral act designed to protect workers through OSHA compliance.   

C.7878-7902. 

In Menssen, the Appellate Court has expressly considered “documents 

dated after implementation of OSHA that showed Bendix’s policies and procedure 
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to implement the new standards” as well as evidence of an anticipated OSHA 

citation.  2012 IL App (4th) 100904, at ¶32.  The Appellate Court held that this 

evidence did not “clearly and convincingly show[] a conspiratorial agreement 

among corporations in the asbestos industry.”  Id. at ¶33. 

Evidence that O-I and OCF shared some common Directors prior to 1949 

(C.7394-95) is also legally insufficient.  Here, as in Rodarmel, at ¶117, “The record 

appears to contain no evidence of the extent to which the shared director actually 

controlled the decision making–including decisions on what to say to the public 

about asbestos.  Implying a conspiratorial agreement from a shared director would 

be speculation[.]” (citations omitted).  Mr. Jones’s asbestos exposure did not even 

begin until the 1960s. 

It defies common sense to suggest that filing a complaint against T&N 

alleging that O-I was the victim of an unlawful conspiracy proves that O-I was 

actually a member of a conspiracy. 

E. McClure Is Based on Sound Public Policy. 

The McClure decision was founded upon a concern over the proper “scope 

of a manufacturer’s liability.”  188 Ill. 2d at 141.  The Court refused to make 

manufacturers “insurers of their industry.”  Id.  at 142.  Where, as here, the plaintiff 

was injured as a result of the products of others, conspiracy liability absent clear 

and convincing proof “would expand the civil conspiracy theory ‘beyond a 

rational or fair limit.’  Requiring evidence in addition to parallel conduct ensures 
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that a manufacturer’s responsibility for action of a competitor is based on more 

than speculation and conjecture.”  Id. (citation omitted).   

Justice Jackson famously issued a similar warning, stating that permitting 

an inference of conspiracy in a circumstance such as this is “characteristic of the 

long evolution of that elastic, sprawling and pervasive offense” and “exemplifies 

the tendency of a principle to expand itself to the limit of its logic.”  Krulewitch v. 

United States, 336 U.S. 440, 445 (1949).  

The Fifth District’s decision ignores these concerns.  It elevates speculation 

to the realm of proof.  If permitted to stand, it would mandate an unending stream 

of wasteful trials, all on the road to JNOV.  The “elephantine mass” that is asbestos 

litigation, Norfolk & Western Railway Co. v. Freeman Ayers, 538 U.S. 135, 166 (2003), 

would grow in an even more distorted way, sanctioning a stream of Illinois-only 

asbestos conspiracy trials against O-I and other solvent defendants despite their 

evidentiary shortcomings.  

It is no answer to argue that the real sources of Mr. Jones’s asbestos 

exposure include some bankrupt companies who cannot be impleaded in this 

action.  Johns-Manville, Unarco and OCF have established bankruptcy trusts that 

provide no-fault compensation for such injuries and together are funded with 

literally billions of dollars.  In re Johns-Manville Corp., 68 B.R. 618, 621-22 (Bankr. 

S.D.N.Y. 1986); UNARCO Bloomington Factory Workers v. UNR Indus., Inc., 124 B.R. 

268, 272 (N.D. Ill. 1990); In re Owens Corning, Case No. 00-bk-03837 (D. Del. Sept. 

26, 2006).  Even if that were not so, however, it would not justify endorsing a civil 
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conspiracy theory against O-I that is “contrary to tort principles in Illinois.”  

McClure, 188 Ill. 2d at 152.   

The extraordinary traffic of “asbestos conspiracy” claims in Illinois is 

unique.  Such claims are rarely even alleged elsewhere and, when they are, are 

resolved on summary judgment.  See, e.g., Ellis, 2013 WL 1099016 (E.D. Pa. Jan. 3, 

2013); Grigg v. Allied Packing and Supply, Inc., et. al, No. RG12629580 (Cal. Super. 

Ct. Mar. 13, 2013) (granting summary judgment for O-I because the evidence did 

not “establish the existence of an ‘agreement’ between O-I and OCF required to 

establish civil conspiracy”) (attached at A451-52).   

No principle of civil conspiracy law embodied in Illinois law supports 

changing the course that the Illinois courts have been on since McClure. 

F. The Fifth District’s Decision Mirrors the Decision Reversed By This 
Court in McClure.  

Ironically, the Fifth District’s decision below has more in common with the 

reversed Fourth District opinion in McClure than it does with the binding opinion 

of this Court.  Both Appellate Courts pointed to O-I’s sale of Kaylo without a 

warning label, Jones, at ¶5; McClure v. Owens Corning Fiberglas Corp., 298 Ill. App. 

3d 591, 594 (4th Dist. 1998) (reversed 188 Ill. 2d 102 (1999)).  Both Appellate Courts 

also pointed to the 1953 contract between O-I and OCF; the parallel use of the 

characterization of Kaylo as “non-toxic” by O-I, and later by OCF; O-I’s sharing 

published literature about the health effects of asbestos in 1941; and the 
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“relationship” between the two companies.  Jones, at ¶17; McClure, 298 Ill. App. 3d 

at 598.   

The Fifth District’s Jones decision, having used the same evidence to reach 

the same conclusion, deserves the same fate as the Fourth District’s McClure 

decision: reversal with judgment awarded to O-I.  

G. Gillenwater Does Not Support the Fifth District’s Decision. 

The Fifth District cited Gillenwater v. Honeywell International, Inc, 2013 IL 

App (4th) 120929, at ¶96, for the proposition that “there was clear and convincing 

evidence that Owens-Illinois and Owens Corning engaged in a conspiracy to 

conceal that Kaylo dust was potentially a respiratory hazard from 1953 to 1958, 

during the period of the distributorship between the two companies.”  Jones, at 

¶21.  Plaintiffs will surely cite it for the same proposition before this Court. 

This language is plainly dicta given that the plaintiff in Gillenwater, like Mr. 

Jones here, was not exposed to asbestos until many years after 1958.  See, e.g., 

Excelon Corp. v. Dep’t of Revenue, 234 Ill. 2d 266, 277 (2009) (Dicta “refers to a remark 

or expression of opinion that a court uttered as an aside, and is generally not 

binding authority or precedent within the stare decisis rule. . . . [It] is any statement 

made by a court for use in argument, illustration, analogy or suggestion.  It is a 

remark, an aside, concerning some rule of law or legal proposition that is not 

necessarily essential to the decision and lacks the authority of adjudication.”).    

Gillenwater actually affirms judgment for O-I as a matter of law based on evidence 

that is identical to that presented by Plaintiffs here.  The court correctly held that where, 
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as here, there was no evidence that the plaintiff ever used a product made by O-I, 

it had no legal duty to warn the plaintiff of the dangers of asbestos: “Defendants 

had no duty to warn anyone of the dangers of asbestos in the abstract, wherever it 

might be found; their duty was to warn of the dangers of their particular asbestos-

containing products.”  2013 IL App (4th) 120929, ¶76 (citations omitted).  All that 

was left to decide was whether O-I and the other defendants breached their duty 

“to refrain from encouraging others, such as Owens Corning, to breach their duty” 

to a plaintiff that allegedly used an Owens Corning product in the 1960s, by virtue 

of a demonstrable agreement.  Id. 

The court concluded that “[b]y selling the Kaylo Division to Owens Corning 

in 1958, Owens-Illinois took an affirmative step inconsistent with the object of the 

conspiracy, in that henceforth it would be impossible for Owens Corning (by 

culpable silence) to continue selling Kaylo manufactured by Owens-Illinois.”  Id. 

at ¶111.  An inference of conspiracy was therefore unsustainable: “Upon selling 

the Kaylo Division to Owens Corning, Owens-Illinois lost its power to stop the 

assembly line.  To make Owens-Illinois liable for the Kaylo that Owens Corning 

continued to churn out would make Owens-Illinois an insurer of Owens Corning.”  

Id. at ¶122.  This, of course, echos the concerns of this Court in McClure. 

O-I disputes the dicta of the Gillenwater court that it would be proper under 

McClure to find clear and convincing evidence of a conspiratorial agreement 

between O-I and OCF before the sale of the Kaylo Division to OCF in 1958.  If the 

1953 Sales Agreement (which was expressly considered in McClure) can serve as 
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the basis for inferring an agreement to suppress information – despite the fact that 

the agreement contains only ordinary commercial terms and not one word about 

asbestos, possible health hazards, product warning labels, or what either party 

could, should or would otherwise say about that subject – then every bulk sales 

transaction or distribution agreement would permit the same inference.     

The Fourth District’s dicta cannot be reconciled with its acknowledgement 

that “[t]he innocent explanation rule was the very essence of McClure” and that 

“the innocent-explanation rule is inherent in the standard of clear and convincing 

evidence.”  Id. at ¶126.  Nor can it be squared with the court’s agreement that if a 

non-conspiratorial explanation would be reasonable, then all the evidence, viewed 

in the light most favorable to the plaintiff, so overwhelmingly favors the defendant 

that a contrary verdict based on that evidence could never stand.”  Id. at ¶129.  The 

McLean County Circuit Court is the only court of which we are aware to address 

Gillenwater in the context of alleged exposure between 1953 and 1958.  That court 

found that Gillenwater’s commentary regarding that time period was indeed dicta 

and “struggled” to see how it could  be reconciled with McClure.  C.7958-59 (April 

25, 2015 Decision of Foley, J.).   

McClure considered the very evidence that served as the basis for the dicta 

in Gillenwater.  The Fourth District drew an inference, in dicta, that cannot stand 

under either the rules articulated in McClure or its holding.  Even if it were 

otherwise, however, it would not affect the outcome of this case because here, as 

in Gillenwater, the plaintiff’s asbestos exposure post-dated 1958. 
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IV. THE FIFTH DISTRICT’S DECLARATION THAT A “DIFFERENT” 
STANDARD APPLIES DEPENDING ON WHETHER A MOTION 
SEEKS SUMMARY JUDGMENT OR JNOV IS WRONG AS A MATTER 
OF LAW AND SOUND PUBLIC POLICY. 

A. Illinois Law Provides that, Where the Evidence Is Before the Court, 
the Standards for Summary Judgment and JNOV Are the Same. 

For almost fifty years, it has been the law of Illinois that, where the factual 

record is complete, the standards for summary judgment and for JNOV are the 

same.  Fooden, 48 Ill. 2d at 587 (“[I]f what is contained in the pleadings and 

affidavits would have constituted all of the evidence before the court and upon 

such evidence there would be nothing left to go to the jury, and the court would 

be required to direct a verdict, then summary judgment should be entered.”).  This 

rule of law has been reiterated by this Court as recently as 2017.  See Cohen, 2017 

IL 121800, at ¶27. 

The Court also made it clear well before the issuance of its opinion in 

McClure that the relevant standard of proof applies equally at the summary 

judgment stage as at any other.  Reed v. Nw. Publ’g Co., 124 Ill. 2d 495, 512 (1988) 

(“[A] ruling on a motion for directed verdict or summary judgment necessarily 

implicates the substantive evidentiary standard of proof that would apply at the 

trial on the merits.”).  

The concept that motions for summary judgment and motions for directed 

verdict or JNOV apply the same standard is well-established across the nation and 

Fooden represents a concise statement of the consensus view.  See, e.g., Bazzel v. Pine 

Plaza Joint Venture, 491 So. 910, 911 (Ala. 1986); Orme Sch. v. Reeves, 802 P.2d 1000, 
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1008 (Ariz. 1990) (“[A]ssuming discovery is complete, the judge should grant 

summary judgment if, on the state of the record, he would have to grant a motion 

for directed verdict at the trial.”); Aguilar v. Atl. Richfield Co., P.3d 493, 514 (Cal. 

2001); Burnham v. Karl & Gelb, P.C., 717 A.2d 811, 812 (Conn. 2000) (“The [summary 

judgment] test is whether a party would be entitled to a directed verdict on the 

same facts”); Burkhart v. Davies, 602 A.2d 56, 59 (Del. 1991) (”[T]he standard for 

granting summary judgment mirrors the standard for a directed verdict.”) 

(internal quotation omitted); Dunnick v. Elder, 882 P.2d 475, 479 (Idaho Ct. App. 

1994); Davis v. United Fire & Cas. Co., 500 N.W.2d 725, 727 (Iowa Ct. App. 1993) 

citing Sherwood v. Nissen, 179 N.W.2d 336, 339 (Iowa 1970) (The summary judgment 

standard is “functionally akin to a directed verdict.”); Guy v. McKnight, 735 So.2d 

955, 957 (La. App. 2000), writ denied 764 So. 2d 963 (La. 2000); Tucci v. Guy Gannett 

Pub. Co., 464 A.2d 161, 167 (Me. 1983); Donaldson v. Farrakhan, 436 Mass. 94, 96 

(2002); Skinner v. Square D. Co.,  516 N.W.2d 475, 481 (Mich. 1994) (“[T]he inquiry 

under each is the same: whether the evidence presents a sufficient disagreement 

to require submission to a jury or whether it is so one-sided that one party must 

prevail as a matter of law”); Martin v. City of Washington, 848 S.W.2d 487, 492 (Mo. 

1993) (same); Grisham v. John Q. Long V.F.W. Post, No. 4057, Inc., 519 So. 2d 413, 415 

(Miss. 1998) (“The motion for summary judgment is the functional equivalent of 

the motion for directed verdict made at the close of all the evidence, the difference 

being that the motion for summary judgment occurs at an earlier stage.”); Gerard 

v. Inglese,  206 N.Y.S. 2d 879, 881 (N.Y. App. Div. 1960) (“[S]ummary judgment in 
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favor of a plaintiff may and should be granted if on the same proof, undisputed, 

the plaintiff would be entitled to a directed verdict on trial.”); Hinkle v. Cornwell 

Quality Tool Co., 532 N.E. 2d 772, 776 (Ohio Ct. App. 1987); Palmisciano v. Burrillville 

Racing Ass’n, 603 A.2d 317, 320 (R.I. 1992); Byrd v. Hall, 847 S.W.2d 208, 212-214 

(Tenn. 1993); 11 Moore’s Federal Practice - Civil § 56.04[2][a] (2018).  

Federal Courts addressing this same question have also unequivocally held 

that the standard on summary judgment is the same as the standard for deciding 

whether judgment as a matter of law or directed verdict should be granted.  Reeves 

v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000) (“[T]he standard for 

granting summary judgment ‘mirrors’ the standard for judgment as a matter of 

law, such that ‘the inquiry under each is the same.’”) (quoting Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 250-51 (1986))); Celotex Corp. v. Catrett, 477 U.S. 317, 323 

(1986) (“[The] standard [for granting summary judgment] mirrors the standard for 

a directed verdict . . . .”) (quoting Anderson, 477 U.S. at 250)); see also Harvey v. Office 

of Banks and Real Estate, 377 F.3d 698, 707 (7th Cir. 2004) (“Just as we do with 

summary judgment decisions, we examine all the evidence in the record to 

determine whether a reasonable jury could have found in favor of [plaintiff]. . . . 

This process differs from the one used for summary judgments only insofar as we 

now know exactly what evidence the jury considered in reaching its verdict.”); 

Murray v. Chi. Transit Auth., 252 F.3d 880, 886 (7th Cir. 2001) (“[A] court should 

render judgment as a matter of law when ‘a party has been fully heard on an issue 

and there is no legally sufficient evidentiary basis for a reasonable jury to find for 
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that party on that issue.’”) (quoting Reeves, 530 U.S. at 150)); Chi. Conservation Ctr. 

v. Frey, 40 F. App’x 251, 254 (7th Cir. 2002) (quoting Murray, 252 F.3d at 886). 

One of the fundamental purposes of JNOV decisions is to “avoid 

unnecessary retrials in situations where verdicts are not factually sustainable.”  

Pedrick v. Peoria & E. R.R. Co., 37 Ill. 2d 494, 504 (1967).  The same is true for 

summary judgment rulings: “[S]ummary judgment is an important tool in the 

administration of justice . . . its use in a proper case is to be encouraged, and . . . its 

benefits inure not only to the litigants, in the saving of time and expenses, but to 

the community in avoiding congestion of trial calendars and the expenses of 

unnecessary trials.”  Fooden, 48 Ill. 2d at 586 (citation omitted). 

B. The Trial Court Properly Followed Controlling Authority. 

Counsel for Plaintiffs and Counsel for O-I expressly conceded that the 

factual record before the trial court on the crucial element of agreement was the 

same as that in the Gillenwater case.  C.9194 (attached at A013).  In Gillenwater, O-I 

was granted JNOV in the trial court and the Fourth District affirmed.  2013 IL App 

(4th) 120929 at ¶¶3-6.  The Fourth District relied upon McClure and found that the 

evidence so overwhelmingly favored O-I that no verdict against it could ever 

stand.  Id. at ¶¶6, 143. 

Judge Hudson was thus faced with literally the identical factual record on 

which the Fourth District Appellate Court, having granted all reasonable 

inferences in plaintiff’s favor, had decided that no verdict for plaintiffs could ever 

stand.  The Fourth District’s decision relied upon this Court’s decision in McClure, 
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based on a virtually identical factual record, holding that no verdict for plaintiff 

against O-I or OCF could ever stand.  The notion that Judge Hudson should have 

conducted a jury trial knowing that no verdict for Plaintiff could ever stand has no 

legal basis.   

C. The Proper Application of the Summary Judgment Standard Does 
Not Require the Courts to “in Effect, Try the Case.” 

The Fifth District expressed the concern that Judge Hudson’s reliance on 

JNOV authorities like McClure, Gillenwater and Rodarmel to grant summary 

judgment would “result in our appellate court, in effect, trying the case.”  Jones, at 

¶23.  This concern is not well-founded.   

Safeguards are contained in the mandated analysis of motions for judgment 

as a matter of law, including those filed before trial (motion for summary 

judgment), during trial (motions for directed verdict) or after trial (motions for 

JNOV).  Regardless of the procedural posture, the court reviews the evidentiary 

material in the light favorable to the non-movant and grants the non-movant the 

benefit of all reasonable and permissible inferences from that material.  Properly 

employed, this procedure prevents the Court from substituting its judgment for 

the jury’s.  Every court at the trial and appellate level post-McClure has recited and 

honored these rules, and the courts have found over 100 times that there is 

insufficient circumstantial evidence against O-I to satisfy the clear and convincing 

evidence standard. 
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As an abstract proposition, if these rules are not observed, summary 

judgment could invade the province of the jury.  That concern is misplaced here 

because the trial court, like this Court in McClure, observed the rules.  The problem 

was, despite the rules of interpretation, there was a lack of clear and convincing 

evidence under established Illinois law.  “The ruling on a motion for directed 

verdict or summary judgment necessarily implicates the substantive evidentiary 

standard of proof that would apply at the trial on the merits.”  Reed, 124 Ill. 2d at 

512 (quoting Anderson v. Liberty Lobby Inc., 477 U.S. 242, 252 (1986)).   

Summary judgment was not granted because Judge Hudson 

misunderstood the summary judgment standard.  It was granted because of a 

failure of proof.  

CONCLUSION  

McClure is good law and should not be disturbed.  There is no “new” 

evidence concerning the purported asbestos conspiracy.  All of that evidence goes 

back decades and all of it was either expressly considered and rejected in McClure 

or is the type of evidence rejected in McClure.   

For the last seven years, the Illinois courts have repeatedly granted O-I 

judgment as a matter of law because the Plaintiffs’ proof – including the “new” 

evidence – is not clear and convincing evidence of agreement.  Those rulings 

comport with Fooden and McClure.  Upholding this Court’s precedents is 

particularly apt here because the Plaintiffs’ asbestos exposure history did not even 

begin until years after O-I left the thermal insulation industry in 1958.   
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We therefore respectfully request that this Court reverse the August 10, 

2018 decision of the Fifth District and reinstate the summary judgment entered in 

favor of Owens-Illinois, Inc. by the Richland County Circuit Court on April 12, 

2016. 

Respectfully submitted,  
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1

                2018 IL App (5th) 160239

                          NO. 5-16-0239

                              IN THE

         APPELLATE COURT OF ILLINOIS

  FIFTH DISTRICT
______________________________________________________________________________

JOHN JONES and DEBORAH JONES, ) Appeal from the
) Circuit Court of

Plaintiffs-Appellants, ) Richland County.
)

v. ) No. 13-L-21 
)

PNEUMO ABEX LLC and OWENS-ILLINOIS, INC., ) Honorable
) William C. Hudson,

Defendants-Appellees. ) Judge, presiding.
______________________________________________________________________________

JUSTICE GOLDENHERSH delivered the judgment of the court, with opinion.
Presiding Justice Barberis and Justice Welch concurred in the judgment and opinion.

 OPINION

¶ 1 Plaintiffs, John and Deborah Jones, brought an action against defendants, Pneumo Abex 

LLC (Abex) and Owens-Illinois, Inc. (Owens-Illinois), among others, to recover for harm that 

John allegedly suffered as a result of asbestos exposure that occurred while John was employed 

in construction. Plaintiffs’ complaint alleged Abex was responsible for John’s injuries because it 

entered into a civil conspiracy with Johns-Manville and other manufacturers of asbestos-

containing products to suppress information about the harmful health effects of asbestos and to 

falsely assert asbestos exposure was safe. The complaint further alleged that Owens-Illinois 

entered into the same conspiracy with Owens-Corning Fiberglas Corporation (Owens-Corning), 

a nonparty in this case. The trial court entered summary judgment in favor of defendants on the 

civil conspiracy claims. On appeal, plaintiffs argue that the trial court erred in granting summary 

NOTICE
Decision filed 08/10/18. The 
text of this decision may be 
changed or corrected prior to 
the filing of a Petition for 
Rehearing or the disposition of 
the same.
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judgment because genuine issues of material fact exist as to (1) whether defendants entered into 

a conspiratorial agreement to suppress or misrepresent information about the health hazards of 

asbestos and (2) whether defendants committed acts in furtherance of such an agreement. For the 

following reasons, we reverse and remand this cause for further proceedings consistent with this 

opinion. 

¶ 2  BACKGROUND

¶ 3 The two defendants in this appeal are (1) Abex, a manufacturer of asbestos-containing 

brake linings, and (2) Owens-Illinois, a manufacturer and distributor of Kaylo, an asbestos-

containing insulation, between 1948 and 1958. Plaintiffs’ complaint against defendants is based 

on civil conspiracy. Neither defendant employed John, and plaintiffs’ conspiracy claim against 

Abex does not allege any asbestos exposure directly attributable to Abex. According to 

plaintiffs’ complaint, John contracted lung cancer from his exposure to asbestos-containing 

insulation during his career in construction, which began in 1969. The complaint asserted John 

worked with Johns-Manville and Owens-Corning insulation during his construction career. 

¶ 4 As to plaintiffs’ claim of conspiracy, the complaint alleged that Abex conspired with 

other manufacturers of asbestos-containing products to falsely assert it was safe for people to 

work in close proximity to asbestos and to suppress information about the harmful health effects 

of asbestos exposure. Plaintiffs claim Abex committed numerous tortious acts in furtherance of 

the conspiracy. Specifically, plaintiffs argue that although Abex was aware of the health hazards 

of asbestos exposure, it continued making and distributing asbestos-containing products without 

adequately protecting employees and customers, and it also manipulated the scientific and legal 

landscape to shield the asbestos industry from liability and ensure continued profitability. The 

complaint alleged John was injured as a result of this conspiratorial conduct. 
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¶ 5 The complaint identified the following overt acts that were allegedly committed by the 

companies in furtherance of the conspiracy: (1) selling asbestos products, which were used at 

John’s work, without warning customers of the health hazards of asbestos exposure; (2) failing to 

warn employees about the health hazards of asbestos exposure; (3) editing and altering reports 

and drafts of publications initially prepared by Dr. Anthony Lanza, a physician employed by 

another alleged conspirator, Metropolitan Life Insurance, during the 1930s, which concerned the 

health hazards of asbestos exposure; (4) entering into a written agreement to suppress the results 

of research on the health effects of asbestos exposure; (5) obtaining an agreement in the 1930s 

from the editors of ASBESTOS Magazine, the only trade magazine devoted exclusively to 

asbestos, that the magazine would not publish articles connecting asbestos exposure to disease 

and sustaining such agreement into the 1970s; (6) suppressing the dissemination of a 1943 report 

prepared by Dr. LeRoy Gardner, a former director of the Saranac Laboratory for the Study of 

Tuberculosis (Saranac Laboratory), in which he was critical of the idea that there was a safe level 

of asbestos exposure; (7) defeating further study of the health of workers through their control of 

the Asbestos Textile Institute; (8) editing and altering reports and publication drafts initially 

prepared by Dr. Arthur Vorwald, a former director at Saranac Laboratory, from 1948 through 

1951; (9) suppressing the results of the fibrous dust studies conducted between 1966 and 1974 

that concluded asbestos exposure caused lung cancer and mesothelioma; (10) participating in 

drafting a pamphlet published by the National Insulation Manufacturers Association (NIMA) 

which purportedly failed to disclose the specific health hazards of asbestos exposure; 

(11) purchasing asbestos without warning labels from co-conspirators; (12) refusing to warn 

employees who used asbestos-containing materials in the manufacture of the companies’ 

products; and (13) altering the original report of a study performed by the Industrial Hygiene 
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Foundation to delete all references to the association of asbestosis (scarring of the lungs) and 

lung cancer. The complaint further alleged that Owens-Illinois engaged in the same conspiracy 

with Owens-Corning. 

¶ 6 In June 2015, Abex filed a motion for summary judgment, asking the trial court to follow 

Rodarmel v. Pneumo Abex, L.L.C., 2011 IL App (4th) 100463, Menssen v. Pneumo Abex Corp., 

2012 IL App (4th) 100904, and Gillenwater v. Honeywell International, Inc., 2013 IL App (4th) 

120929, all Fourth District cases that found there was insufficient evidence to show Abex had 

agreed with other companies to suppress or misrepresent the health hazards of asbestos. In 

August 2015, Owens-Illinois filed a separate motion for summary judgment, also arguing, in 

pertinent parts, that there was insufficient evidence to support a finding of conspiracy. Relying 

on these Fourth District civil conspiracy cases, the trial court granted summary judgment in favor 

of defendants. 

¶ 7 This appeal followed.

¶ 8  ANALYSIS

¶ 9 “Civil conspiracy is defined as ‘a combination of two or more persons for the purpose of 

accomplishing by concerted action either an unlawful purpose or a lawful purpose by unlawful 

means.’ ” McClure v. Owens Corning Fiberglas Corp., 188 Ill. 2d 102, 133 (1999) (quoting 

Buckner v. Atlantic Plant Maintenance, Inc., 182 Ill. 2d 12, 23 (1998)). To state a claim for civil 

conspiracy, a plaintiff must allege the existence of an agreement and a tortious act committed in 

furtherance of that agreement. Id. 

¶ 10 “Civil conspiracy is an intentional tort and requires proof that a defendant ‘knowingly 

and voluntarily participates in a common scheme to commit an unlawful act or a lawful act in an 

unlawful manner.’ ” Id. (quoting Adcock v. Brakegate, Ltd., 164 Ill. 2d 54, 64 (1994)). 
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Accidental, inadvertent, or negligent participation in a common scheme does not result in 

conspiracy. Id. at 133-34. Moreover, mere knowledge of the fraudulent or illegal actions of 

another does not amount to conspiracy. Id. at 134. 

¶ 11 Because a conspiracy is almost never susceptible to direct proof, it is usually established 

by circumstantial evidence and inferences drawn from the evidence, coupled with common sense 

knowledge of the behavior of persons in similar circumstances. Id. However, if a civil conspiracy 

is shown by circumstantial evidence, that evidence must be clear and convincing. Id. Our 

supreme court has determined that “parallel conduct may serve as circumstantial evidence of a 

civil conspiracy among manufacturers of the same or similar products but is insufficient proof, 

by itself, of the agreement element of this tort.” Id. at 135. Evidence of parallel conduct alone is 

insufficient to establish a civil conspiracy by clear and convincing evidence. Id. at 146. 

¶ 12 This appeal is before us on the trial court’s grant of summary judgment in favor of 

defendants. Summary judgment is appropriate only where the pleadings, depositions, and 

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to judgment as a matter of law. General 

Casualty Insurance Co. v. Lacey, 199 Ill. 2d 281, 284 (2002). A triable issue precluding 

summary judgment exists where the material facts are disputed or where the material facts are 

undisputed but reasonable persons might draw different inferences from those facts. Morris v. 

Union Pacific R.R. Co., 2015 IL App (5th) 140622, ¶ 23. 

¶ 13 In determining whether a genuine issue of material fact exists, the court should construe 

the pleadings, depositions, admissions, exhibits, and affidavits strictly against the movant and 

liberally in favor of the nonmoving party, drawing all reasonable inferences in favor of the 

nonmovant. Id.; Shuttlesworth v. City of Chicago, 377 Ill. App. 3d 360, 366 (2007). Summary 
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judgment is a drastic remedy and should only be allowed when a moving party’s right is clear 

and free from doubt. Morris, 2015 IL App (5th) 140622, ¶ 22. “The purpose of summary 

judgment is not to try a question of fact, but to determine if one exists.” Robidoux v. Oliphant, 

201 Ill. 2d 324, 335 (2002). We review a summary judgment ruling de novo. Morris, 2015 IL 

App (5th) 140622, ¶ 23.

¶ 14 After careful review, we find the record is replete with genuine issues of material fact 

from which a trier of fact could reasonably conclude the existence and acts in furtherance of a 

civil conspiracy. Consequently, the trial court erred in granting summary judgment in favor of 

defendants and against plaintiffs. 

¶ 15 As to Abex, for example, plaintiffs presented evidence that Abex allegedly entered into 

an agreement with Johns-Manville to suppress or misrepresent information regarding the health 

hazards of asbestos. Specifically, plaintiffs introduced evidence that Abex signed a 1936 

agreement to underwrite experiments with asbestos dust to be performed by Dr. Gardner. Further 

evidence shows that after Abex received a copy of the 1948 report of Dr. Gardner’s dusting 

experiments, which was published two years after Dr. Gardner’s death, Abex returned the report 

at the request of Johns-Manville’s general counsel, Vandiver Brown, who wanted all references 

to cancers and tumors deleted from the report. Brown felt it would be unwise to have any copies 

of the draft report outstanding if the final report was to be different in any substantial respect. 

Plaintiffs also produced evidence that shows Abex asked Brown to act on its behalf at a 

conference in which the sponsoring companies of Dr. Gardner’s experiments agreed to delete 

any reference to cancer and tumors from the final published report. 

¶ 16 Similarly, plaintiffs presented evidence that Owens-Illinois allegedly entered into an 

agreement with Owens-Corning to suppress information about the hazards of asbestos. Owens-
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Corning was formed by Owens-Illinois and Corning Glass in 1938. Plaintiffs presented evidence 

that Owens-Illinois began manufacturing and selling a thermal insulation product named Kaylo 

in 1943, and Owens-Illinois continued to sell Kaylo after it received warning that it was 

potentially a respiratory hazard. One such warning was from Dr. Vorwald, who wrote to Owens-

Illinois in 1952 that studies showed “Kaylo dust is capable of producing a peribronchiolar 

fibrosis typical of asbestosis.” 

¶ 17 Plaintiffs’ evidence indicates Owens-Illinois and Owens-Corning entered into a 

distributorship agreement in 1953. Under the agreement, Owens-Illinois continued to 

manufacture Kaylo and Owens-Corning distributed it. This agreement lasted until 1958 when 

Owens-Illinois sold its Kaylo division to Owens-Corning. Plaintiffs presented evidence that 

during this agreement, the two companies did not place any warning on Kaylo packaging. 

Rather, plaintiffs’ evidence shows the companies advertised Kaylo as “non-toxic” despite 

knowing the advertisement was false. Plaintiffs’ evidence further indicates the two companies 

remained close after Owens-Illinois sold its Kaylo division to Owens-Corning in 1958. Owens-

Illinois continued to provide warning-free packaging for Kaylo until the late 1960s, and Owens-

Illinois maintained a major investment in Owens-Corning into the 1970s. Plaintiffs produced 

evidence that Owens-Illinois owned over 750,000 shares of Owens-Corning stock as late as 

1978. Plaintiffs’ evidence also indicates that the profits and earnings of Owens-Corning were a 

recurrent topic of conversation at Owens-Illinois directors meetings from the 1940s through the 

1970s.

¶ 18 The foregoing examples are only a few of the numerous genuine issues of material fact in 

the record from which a trier of fact could find the elements of civil conspiracy by clear and 

convincing evidence. When construing the record liberally in favor of plaintiffs, it is possible for 
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a fair-minded trier of fact to find in favor of plaintiffs. We acknowledge that defendants dispute 

plaintiffs’ evidence. At the very least, however, reasonable persons could draw different 

inferences from the facts of record. At this stage in the litigation, it was error for the trial court to 

weigh the evidence and grant summary judgment. 

¶ 19 The trial court in this case relied on two dispositions rendered by our colleagues in the 

Fourth District in arriving at its decision to grant summary judgment in favor of defendants. The 

court cited Rodarmel, 2011 IL App (4th) 100463, in support of its decision to grant summary 

judgment in favor of Abex, concluding “this matter is indistinguishable from Rodarmel on the 

material issues.” The court also cited Gillenwater, 2013 IL App (4th) 120929, in support of its 

decision to grant summary judgment in favor of Owens-Illinois, concluding “this matter is 

indistinguishable from Gillenwater on the material issues.” There is a fatal flaw in the court’s 

reliance on these two authorities: the action of the trial court at issue in both cases was judgment 

notwithstanding the verdict (n.o.v.), not summary judgment. 

¶ 20 In Rodarmel, the Fourth District considered whether the agreement between Abex and 

other asbestos-manufacturing companies to suppress the cancer references in the Saranac 

publication was a conspiratorial agreement. The court found no evidence that Abex agreed with 

other companies to suppress or misrepresent the health hazards of asbestos. Rodarmel, 2011 IL 

App (4th) 100463, ¶ 132. Therefore, the court held that Abex was entitled to a judgment n.o.v. 

“because of a lack of clear and convincing evidence on the agreement element of a civil 

conspiracy.” Id. 

¶ 21 In Gillenwater, the Fourth District found there was clear and convincing evidence that 

Owens-Illinois and Owens-Corning engaged in a conspiracy to conceal that Kaylo dust was 

potentially a respiratory hazard from 1953 to 1958, during the period of the distributorship 
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between the two companies. Gillenwater, 2013 IL App (4th) 120929, ¶ 96. However, the court 

concluded the conspiracy ended with Owens-Illinois’s sale of its Kaylo division to Owens-

Corning at the end of the distributorship agreement in 1958. Id. ¶¶ 107-08. Because the 

conspiracy between the two companies ended in 1958, 14 years prior to the plaintiff’s alleged 

injury by Kaylo in 1972, the court affirmed the trial court’s grant of judgment n.o.v. to Owens-

Illinois. Id. ¶¶ 107, 118. 

¶ 22 In this case, the action is at the summary judgment stage, not the judgment n.o.v. stage as 

in the Fourth District cases. Plaintiffs were not required to prove a conspiracy by clear and 

convincing evidence in order to survive a motion for summary judgment. Rather, plaintiffs were 

merely required to present sufficient facts, when viewed in the light most favorable to plaintiffs, 

from which a trier of fact could find the existence of a conspiracy by clear and convincing 

evidence. At this stage of the litigation, there are genuine factual issues from which a trier of fact 

may conclude by a clear and convincing standard the elements of civil conspiracy. These 

questions should have been considered by the trier of fact. 

¶ 23 In sum, there are no definitive answers to the disputed questions of fact presented by 

plaintiffs at this point in the litigation, thereby precluding summary judgment. Again, the 

purpose of summary judgment is to determine whether a genuine issue of material fact exists, not 

to try a question of fact. To ignore this standard of analysis and mechanically follow cases 

applying a different, judgment n.o.v., standard rather than the rationale and black letter law of 

summary judgment stands the concept of summary judgment on its head and results in our 

appellate court, in effect, trying the case. For these reasons, the trial court erred in granting 

summary judgment in favor of defendants.
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¶ 24  CONCLUSION

¶ 25 For the foregoing reasons, we reverse the trial court’s order granting summary judgment 

in favor of defendants and remand this cause for further proceedings. 

¶ 26 Reversed and remanded. 
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 C676-C753 03/29/13 Defendant Superior Boiler Works Expert Witness 
Designation 

C754-772 03/29/13 Answer and Affirmative Defenses of defendant 
Superior Boiler Works, Inc. to Plaintiffs’ Complaint 

C773-777 03/29/13 Super Boiler Works Notice of Filing 

C778-C784 03/29/13 Defendant Superior Boiler Works, Inc.’s Answer to all 
Counterclaims and Counterclaim for Contribution 

C785-C789 3/29/13  Notice of Filing 

C790-C794 03/29/13 Notice of Filing 
C795-C799 03/29/13 Entry of Appearance - Superior Boiler Works. Inc. 
C800 03/29/13 Receipt # 5515415 
C801-C807 03/29/13 Defendant Simpson Timber Company’s Answer to 

all Counterclaims and Counterclaim for Contribution 
C808-C812 03/29/13 Notice of Filing 
C813-C817 03/29/13 Notice of Filing 

C818 03/29/13 Entry of Appearance -Caterpillar Inc., Industrial and 
Trane U.S. Inc. 

C819 03/29/13 Receipt # 5515420 
C820-C846 03/29/13 Defendant Caterpillar Inc.’s Answer and Affirmative 

Defenses to Plaintiffs’ Complaint, Answer to all 
Counterclaims and Counterclaim for Contribution 
and Setoff 

 
C847-C852 

 
03/29/13 

 
Certificates of Service 

C853-C882 03/29/13 Defendant Industrial Holdings Corporation 
(incorrectly named as Industrial Holding 
Corporation)’s Answer and Affirmative Defenses to 
Plaintiffs’ Complaint, Answer to all Counterclaims 
and Counterclaim for Contribution and Setoff 

C883-C909 03/29/13 Defendant Trane U.S. Inc.’s Answer and Affirmative 
Defenses to Plaintiffs’ Complaint, Answer to All 
Counterclaims and Counterclaim for Contribution 
and Setoff 

C910-C912 03/29/13 Certificate of Service 
C913-C915 03/29/13 Certificate of Service 
C916-C917 03/29/13 Entry of Appearance - The Sherwin-Williams 

Company 
C918 04/01/13 Receipt# 5515422 

C919-C921 04/01/13 Defendant The Sherwin-Williams Company's Motion 
to Dismiss Pursuant to 735 ILCS 5/2-615 

C922-C930 04/01/13 Defendant The Sherwin-Williams Company’s 
Memorandum in Support of Its Motion to Dismiss 
Pursuant to 735 ILCS 5/2-615 

C931-C934 04/01/13 Defendant The Sherwin-Williams Company’s Motion 
to Strike Plaintiffs’ Prover for Punitive Damages 
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VOLUME 4 

 
NUMBER DATE DESCRIPTION 
C974-C975 04/01/13 Motion to Strike Plaintiffs’ Prayer for Punitive 

Damages Filed 
C976-C978 04/01/13 Crane Co.’s Request for Production of Documents 

Filed 
C979  04/01/13 Entry of Appearance filed - General Electric Co. 
C980 04/01/13 Receipt# 5515433 
C981 04/01/13 Notice of Filing 
C982-C989 04/01/13 Motion to Dismiss Plaintiffs’ Complaint 
C990-C1027 04/01/13 Defendant General Electric Company’s Designation 

of Fact and Expert Witnesses 
C1028- 
C1033 

04/01/13 Entry of Appearance  - Certainteed Corp., Union 
Carbide Com. and Bechtel Corp. 

C1034   04/01/13 Receipt #5515435 

C1035- 
C1047 

04/01/13 Bechtel Corporation’s Answer to Plaintiffs’ 
Complaint at Law 

C1048- 
Cl054 

04/02/13 Affidavit of Service – Cleaver Brooks, DeWitt Products 
and Duro Dyne 

C1055 04/02/13 Appearance and Jury Demand - Karnak Corp. 

C1056- 
C1057 

04/02/13 Notice of Filing 

C1058 04/02/13 Receipt #5515439 

C1059- 
C1074 

04/02/13 Karnak Corporation’s Motion to Dismiss Complaint 
at Law 

C1075- 
C1094 

04/02/13 Karnak Corporation’s Memorandum of Law in 
Support of Motion to Dismiss Plaintiffs’ Complaint 

C1095 - 
C1099 

04/03/13 Notice of Filing 

C1100 04/03/13 Receipt# 5515454 
C1101 04/03/13 Appearance and Jury Demand - The Goodyear Tire 

and Rubber Co. 
C1102- 
C1113 

04/03/13 Answer and Affirmative Defenses of The Goodyear 
Tire and Rubber Company to Plaintiffs’ 
Complaint 

C1114-C1117 04/03/13 Defendant Ameren International Corporation’s First 
Request for Production of Documents to Plaintiffs 

C935-C938 04/01/13 Defendant The Sherwin-Williams Company's Motion 
to Dismiss or Transfer for Improper Venue Pursuant 
to 735 ILCS 5/2-104 

C939-C942 04/01/13 Entry of Appearance - Sprinkmann Sons Corporation 
C943 04/01/13 Receipt # 5515423 

 C944-C953 04/01/13 Answer to Complaint with Affirmative Defenses and 
Counterclaims 

C954-C957  04/01/13 Notice of Service of Discovery Documents 
C958-C962  04/01/13 Sprinkmann Sons Corporation’s Motion to Dismiss 

Counts 5 and 6 of Plaintiffs’ Complaint 
C963 04/01/13 Entry of Appearance - Crane Co. 
C964 04/01/13 Receipt# 5515437 
C965 04/01/13 Notice of Filing 
C966-C973 04/01/13 Answer to Plaintiffs’ Complaint at Law 
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VOLUME 5 

NUMBER DATE DESCRIPTION 
C1213- 
C1216 

04/08/13 Conwed Corporation's Motion to Dismiss 
Counts 5 and 6 of Plaintiffs’ Complaint at Law 
and to Dismiss Plaintiffs’ Complaint for 
Improper Venue 

C1217 
C1223 

04/08/13 Conwed’s Case Specific Interrogatories Directed to 
Plaintiff 

C1224-1226 04/08/13 Conwed’s Request for Production of Documents 
Directed to Plaintiff 

C1227-
C1241 

04/08/13 Conwed Corp’s Lay and Expert Witness Disclosure 

C1118-
C1120 

    04/03/13 Defendant Ameron International Corporation’s 
First Requests for Admission to Plaintiffs 

C1121- 
C1122 

04/03/13 Defendant the Goodyear Tire and Rubber 
Company’s Motion to Strike Prayer for Relief in 
Counts 5 and 6 of Plaintiffs’ Complaint 

C1123- 
C1126 

04/04/13 Notice of Filing 

C1127- 
C1132 

04/04/13 Defendant Ameron International Corporation’s 
First Interrogatories to Plaintiffs 

C1133- 
C1138 

04/04/13 Defendant Ameron International Corporation's 
Answer to All Counterclaims and Counterclaim for 
Contribution 

C1139 
C1143 

04/04/13 Notice of Filing 

C1144- 
C1161 

04/04/13 Answer and Affirmative Defenses of Defendant 
Ameron International Corporation to Plaintiffs' 
Complaint 

C1162- 
C1166 

04/04/13 Notice of Filing 

C1167- 
C1178 

04/04/13 Affidavit of Service - J.P. Bushnell, General gasket 
and Ameron International 

C1179- 
C1183 

04/04/13 Entry of Appearance - Ameron International 
Corporation 

C1184- 
C1185 

04/05/13 Notice of Filing 

C1186 04/05/13 Entry of Appearance - Duro Dyne Corp. 
C1187 04/05/13 Receipt # 5515482 
C1188- 
C1193 

04/05/13 Notice of Filing 

C1194- 
  C1196 

04/05/13 Defendant Owens-Illinois, Inc.’s Answer to 
Counterclaim for Contribution of Honeywell 
International Inc. 

C1197- 
C1198 

04/08/13 Notice of Filing 

C1199 04/08/13 Notice of Filing 
C1200 04/08/13 Receipt # 5515498 
C1201- 
Cl212 

04/08/13 Conwed Corporation’s Answer and Affirmative 
Defenses to Plaintiffs’ Complaint at Law 
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C1242      04/08/13 Notice of Filing 
C1243 04/08/13 Notice of Filing 
C1244 04/08/13 Appearance – Mechanical Insulation 
C1245  04/08/13 Receipt #5515497 

C1246- 
C1254 

04/08/13 Answer to Plaintiffs’ Complaint at Law 

C1255- 
C1256 

04/08/13 Motion to Strike Plaintiffs’ Prayer for Punitive 
Damages 

C1257- 
C1259 

04/08/13 Request for Production of Documents 

C1260 04/08/13 Notice of Filing 
C1261- 
C1270 

04/08/13 Defendant Foster Wheeler Energy Corporation's 
Answer and Affirmative Defenses to Plaintiffs’ 
Complaint 

C1271- 
C1273 

04/08/13 Defendant Foster Wheeler Energy Corporation’s 
Counterclaim for Contribution 

C1274- 
C1275 

04/08/13 Defendant Foster Wheeler Energy Corporation’s 
Motion to Strike and Dismiss Counts 5 and 6 of 
Plaintiffs’ Second Amended Complaint 

C1276 04/09/13 Receipt #5515499 
C1277- 
Cl282 

04/09/13 Notice of Filing 

Cl283- 
C1284 

04/09/13 Owens-Illinois, Inc.’s Motion to Strike Plaintiffs’ 
Prayer for Punitive Damages  

  C1285- 
C1287 

04/09/13 Notice of Filing 

C1288 04/09/13 Appearance - Chicago Gasket Co. 
C1289 04/09/13 Receipt #5515503 
Cl290- 
C1297 

04/09/13 Answer and Affirmative Defenses to Plaintiffs’ 
Complaint 

C1298- 
C1300 

04/09/13 Notice of Filing 

C1301- 
C1320 

04/09/13 Chicago Gasket Company’s Fact and Expert 
Witness Disclosure 

C1321- 
Cl323 

04/09/13 Notice of Filing 

C1324- 
C1325 

04/09/13 Motion to Strike Plaintiffs’ Claims for Punitive 
Damages 

C1326- 
C1328 

04/09/13 Certificate of Service 

C1329- 
C1346 

04/I0/13 Notice of Service of Discovery - Owens-Illinois 
(x2) 

C1347- 
C1354 

04/10/13 Owens-Illinois Inc.’s Rule 213(f)(1)-(3) Disclosures 

C1355- 
C1359 

04/10/13 Notice of Filing 

C1360 04/10/13 Appearance - Mannington Mills 

C1361  04/10/13 Receipt #5515511 

C1362-
C1365 

04/12/13 Notice of Motion 

A019

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



 
 

C1366 04/15/13 Proof of Service – Homasote 

C1367- 
C1368 

04/15/13 Notice of Filing 

C1369- 
Cl370 

04/15/13 Entry of Appearance - General Gasket Corporation 

C1371 04/15/13 Receipt #5515550 

C1372- 
C1402 

04/15/13 Defendant General Gasket Corporation’s Answer 
and Affirmative Defenses to Plaintiffs’ Complaint 

C1403- 
C1413 

04/15/l3 Defendant General Gasket Corporation’s 
Disclosure of Witnesses 

C1414-
Cl419 

04/15/13 Entry of Appearance - Tremco Incorporated 

C1420 04/15/13  Receipt #5515551 

C1421-
C1422 

04/15/13 Defendant Caterpillar Inc., Industrial Holdings 
Corporation f/k/a The Carborundum Company, 
and Trane U.S., Inc.’s Motion to Strike Plaintiffs’ 
Prayer for Relief Requesting Punitive Damages 
Pursuant to 735 ILCS 5/2-604.1 

C1423 04/15/13 Certificate of Service 

C1424 04/15/13 Notice of Hearing 

C1425-
C1428 

04/15/13 Notice of Filing 

C1429- 
C1432 

04/15/13 Notice of filing 

C1433-
Cl436 

04/15/13 Notice of Filing 

C1437- 
C1440 

04/15/13 Notice of Filing 

C1441 04/15/13 Certificate of Service 

C1442- 
C1454 

04/15/13 Pneumo Abex LLC’s Answer to Complaint 

C1455 04/15/13 Certificate of Service  

C1456- 
C1459 

04/15/13 Pneumo Abex LLC’s Answer to John Crane's 
Contribution Claim 

C1460-
C1463 

04/15/13 Pneumo Abex LLC’s Motion to Strike Plaintiffs’ 
Prayer for Punitive Damages  

C1464- 

C1467 

04/15/13 Motion for Admission Pro Hac Vice of Raymond H. 
Modesitt and Reagan W. Simpson before the Circuit 
Court of McLean Co. IL 

C1468   04/15/13 Receipt #5515561 

C1469-
C1471 

04/15/13 Certificate of Service 
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C1472- 
Cl477 

04/17/13 Defendant Kelly-Moore’s Motion to Dismiss for Lack 
of Personal Jurisdiction 

C1478-
C1526 
 

04/17/13 Memorandum of Law in Support of Kelly-
Moore’s Motion to Dismiss for Lack of 
Personal Jurisdiction 

C1527- 
C1533 

04/22/13 Return of Service on National Service Industries 

C1534 04/22/13 Notice of Hearing 

C1535- 
C1537 

   04/22/13 Notice of Filing Weil-McLain’s Appearance, Answer 
and Affirmative Defenses to Plaintiff's Complaint 
and Motion to Strike and Dismiss Count V and VI 

C 1538    04/22/13 Appearance Weil-McClain 

C1539 04/22/13 Receipt #5515599 

C1540- 
C1549 

04/22/13 Answer and Affirmative Defenses of Defendant Weil- 
McLain to Plaintiffs Complaint 

C1550    04/22/13 Weil-McLain’s Motion to Strike and Dismiss Counts 
V and VI of Plaintiffs’ Complaint 

C1551-

C1553 

   04/22/13 Certificate of Service Weil-McLain’s Request for 
Production of Documents and Special Interrogatories 
to Plaintiff 

C1554- 
C1557 

   04/22/13 Special Interrogatories to Plaintiff on Behalf of 
Weil-McLain 

C1558- 
C1560 

 04/22/13 Defendant Weil-McLain’s Request for 
Production of Documents 

 
 

VOLUME 6 
NUMBER DATE DESCRIPTION 
C1561- 
C1565 

  04/24/13 Pneumo Abex LLC’s Answer to Honeywell  
I nternational, Inc.’s Counterclaim for Contribution 

C1566- 
Cl569 

04/24/13 Pneumo Abex LLC’s Answer to CBS 
Corporation’s Counterclaim for Contribution 

C1570- 
C1574 

04/24/13 Pneumo Abex LLC’s Answer to Sprinkmann Sons 
Corporation’s Counterclaim for Contribution 

C1575 – C1578 04/24/13 Pneumo Abex LLC’s Answer to Ameron 
International Corporation’s Counterclaim for 
Contribution 

C1579- 
C1583 

04/24/13 Pneumo Abex LLC’s Answer to Superior Boiler 
Works, Inc.’s Counterclaim for Contribution 

C1584 04/24/13 Notice of Hearing 

C1585- 
C1588 

04/24/13 Certificate of Service 

C1589-
C1593 

04/24/13 Notice of Filing 

C1594-
C1597 

04/24/13 Entry of Appearance - DeWitt Products Company 
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C1598 04/24/13 Receipt# 5515633 

C1599- 
C1615 

04/24/13 Answer and Affirmative Defenses of Defendant 
DeWitt Products Company to Plaintiffs’ 
Complaint 

C1616- 
C172l 

04/24/13 Defendant DeWitt Products Company’s Master 
Designation of Fact and Expert Witnesses 

C1722- 
C1728 

04/24/13 Defendant DeWitt Products Company’s Answer 
to All Counterclaims and Counterclaim for 
Contribution 

C1729- 
C1741 

04/24/13 Defendant DeWitt Products Company’s Case 
Specific Interrogatories to Plaintiffs 

C1742- 
Cl750 

04/24/13 Defendant DeWitt Products Company’s Requests 
to Produce Directed to Plaintiffs 

C1751 04/25/13 Order on John Crane’s Motion to Strike Plaintiffs’ 
Prayer for Punitive Damages 

C1752 04/25/13 Order on Various Defendants’ Motion to Strike 
Plaintiffs’ Prayer for Punitive Damages  

C1753 04/25/13 Agreed Order 

C1754 04/29/13 Notice of Filing 

C1755 04/29/13 Additional Appearance - Zurn Industries 

C1756- 
C1765 

   04/29/13 Defendant Zurn Industries, LLC’s Answer and 
Affirmative Defenses to Plaintiffs Complaint 

C1766    04/29/13 Notice of Filing 

C1767    04/29/13 Additional Appearance - OAP, Inc. 

C1768- 
C1776 

   04/29/13 Defendant, DAP Inc.’s Answer and Affirmative 
Defenses to Plaintiffs’ Complaint 

C1777- 
C1782 

   04/29/13 Certificate of Service (x6) 

C1783     04/29/13 Notice of Motion 

C1784 
C1785 

    04/29/13 Defendant, DAP., Inc's Motion to Strike and 
Dismiss Counts 5 and 6 of Plaintiffs’ 
Complaint 

C1786- 
C1787 

    04/29/13 Defendant, Zurn Industries, LLC’s Motion to 
Strike and Dismiss Counts 5 and 6 of Plaintiffs’ 
Complaint 

C1788   04/29/13 Notice of Motion 

C1789- 
C1795 

   04/29/13 Bechtel Corporation’s, Certainteed 
Corporation’s, Tremco Incorporated’s and Union 
Carbide Corporation’s Motion to Strike Plaintiffs’ 
Prayer for Punitive Damages 

C1796- 
C1802 

04/29/13 Notice of Hearing 

C1803-
C1804  

04/29/13 Notice of Filing 
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C1805- 
C1810 

04/29/13 Defendant Duro Dyne Corporation’s Answer and 
Affirmative Defenses 

C1811-Cl812 04/29/13 Notice of Hearing 

C1813- 
C1815 

04/29/13 Defendant Duro Dyne Corporations Motion to 
Strike Plaintiffs’ Prayer for Punitive Damages 

C1816-
C1818 

04/29/13 Defendant General Electric Company’s Answer to 
AH Counterclaims Now or Hereinafter filed 
and Counterclaim for Contribution 

C1819- 
C1831 

04/29/13 Defendant General Electric Company's Answer to 
Plaintiffs’ Complaint 

C1832-
C1840 

05/02/13 Motion for Order Authorizing Electronic Service 

C1841-
C1846 

05/03/13 Certificate of Service 

 
 

VOLUME 7 
NUMBER DATE DESCRIPTION 

C1847-
C1902 

05/03/13 Honeywell International Inc.’s Disclosure of 
Witnesses 

C1903-
C1908 

05/03/13 Certificate of Service 

C1909-
C1910 

05/06/13 Defendant Kimberly-Clark Corporation’s Motion 
to File Amended Answer 

C1911-
C1912 

05/06/13 Defendant Kimberly-Clark Corporation’s Motion 
to Strike and Dismiss Counts 5 and 6 of 
Plaintiffs’ Complaint 

C1913-
C1915 

05/06/13 Defendant Kimberly-Clark Corporation’s 
Counterclaim for Contribution 

C1916-
C1924 

05/06/13 Defendant Kimberly Clark Corporation’s 
Designation of Fact Witnesses 

C1925-
C1973 

05/06/13 Defendant Kimberly-Clark Corporation’s 
Designation of Expert Witnesses 

C1974-
C1977 

05/06/13 Certificate of Service 

C1978 05/06/13 Notice of Hearing 
C1979-
C1981 

05/06/13 Motion for Order Authorizing Electronic Service 

C1982-
C1984 

05/06/13 Certificate of Service 

C1985-
C1990 

05/07/13 Affidavit of Service Thiem Corp. 

C1991 05/08/13 Notice of Filing 
C1992-
C2009 

05/08/13 Defendant Weil McLain’s Witness Disclosure 

C2010-C2012 05/09/13 Affidavit of Service - Bird Inc. 
C2013 05/10/13 Plaintiffs Motion for Leave to Amend 
C2014-C2017 05/10/13 Amendment to Complaint 

C2018-
C2021 

05/13/13 Defendant Sprinkmann Sons Corporation's 
Answer to Any and All Counterclaims 
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C2022-C2025 05/13/13 Sprinkmann Sons Corporation’s Joinder in 
Bechtel Corporation, CertainTeed Corporation, 
Tremco Incorporated and Union Carbide 
Corporation’s Motion to Strike Plaintiffs' Prayer 
for Punitive Damages 

C2026   05/13/13 Certificate of Service 
C2027-
C2031 

05/15/13 Affidavit of Service - Welco Manufacturing 

C2032- C2035 05/15/13 Certificate of Service 
C2036-
C2037 

   05/16/13 Defendant’s Motion for Substitution of Counsel 

C2038-
C2039 

05/16/13 Substitution of Counsel 

C2040   05/16/13 Certificate of Service 
C2041-C2044 
 

05/21/13 Notice of Hearing 

C2045-C2065 05/23/13 Amended Answer to Defendant Kimberly 
Clark Corporation to Plaintiffs’ Complaint 

C2066-C2067 05/23/13 Consent Order 
C2068- C2070 05/23/13 Notice of Hearing 
C2071-C2076 05/24/13 Defendants’ Answer to Foster Wheeler Energy 

Corporation's Counterclaim for Contribution 
C2077-
C2082 

  05/24/13 Defendants’ Answer to Ameron International 
Corporation Counterclaim for Contribution 

C2083-C2088 05/28/13 Superior Boiler Works, Inc's Motion to Strike 
Plaintiffs’ Claims for Punitive Damages 
Complaint 

C2089-C2093 05/28/13 Notice of Hearing 

C2094- C2097 05/28/13 Affidavit of Service - Homasote Company 
C2098-
C2100 

   05/28/13 Amended Notice of Motion 

C2101-
C2105 

  05/28/13 Notice of Filing 

C2106- 
C2116 

05/28/13 Defendant Mannington Mills, Inc.’s Answer and 
Affirmative Defenses to Plaintiffs’ Complaint at 
Law 

C2117-C2119 05/28/13 Counterclaim for Contribution and Answer to 
Any and All Counterclaims 

C2120 05/31/13 Order on DAP, Zurn and Foster Wheeler’s 
Motion to Dismiss Counts 5 & 6 and Motion to 
Strike Punitive Damages in Counts 5 & 6 

C2121-C2125 05/31/13 Order for Electronic service 
C2126 05/31/13 Order for Substitution of Counsel 

C2127-
C2128 

05/31/13 Entry of Appearance - Homasote Company 

C2129  05/31/13 Receipt #5515946 

C2130- 
C2138 

05/31/13 Defendant Homasote Company’s Answer and 
Affirmative Defenses to Plaintiffs’ Complaint at 
Law 

C2139-C2143 05/31/13 Certificate of Service 
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C2144-C2149 05/31/13 Defendant  Sherwin-Williams Company's Motion 
to Dismiss or, in the Alternative, to Transfer Based 
on the Doctrine of Forum Non Conveniens 

C2150-C2152 06/04/13 Notice of Filing 
C2153    06/04/13 Entry of Appearance - Bird Incorporated 
C2154-
C2168 

   06/04/13 Defendant Bird Incorporated Answer to 
Plaintiffs’ Complaint 

C2169-C2202    06/04/13 Bird’s Disclosure of Fact and Expert Witnesses 
C2202.1-
C2202.6 

   06/05/13 Certificate of Service 

 

 
VOLUME 8 

 
NUMBER DATE DESCR1PTION 

C2203-
C2207 

06/05/13 Plaintiffs’ Motion to Default Azko Nobel 
Paints LLC f/k/a The Glidden Co. 

C2208 06/05/13 Proof of Service 
C2209-C22I4 06/05/13 Plaintiffs’ Motion to Default J.P. Bushnell 

Packing Supply Company 
C2215 06/05/13 Proof of Service 
C2216-
C2221 

06/06/13 Ameron International Corporation's Motion to 
Strike Plaintiffs’ Claims for Punitive Damages 
Complaint 

C2222-C2226 06/06/13 Notice of Hearing 

C2227-C2232 06/06/13 CBS Corporation's Motion to Strike Plaintiffs' 
Claims for Punitive Damages Complaint 

C2233-C2236 06/06/13 Notice of Hearing 

C2237-
C2242 

06/06/13 DeWitt Products Company’s Motion to Strike 
Plaintiff’s Claims for Punitive Damages  

C2243-
C2247 

06/06/13 Notice of Hearing 

C2248-
C2253 

06/06/13 Simpson Timber Company's Motion to Strike 
Plaintiffs’ Claims for Punitive Damages 
Complaint 

C2254- 
C2255 

06/06/13 Notice of Hearing 

C2259 06/10/13 Receipt #5516075 

C2260   06/10/13 Entry of Appearance - Crown Cork & Seal 
Company, Inc. 

C2261   06/10/13 Receipt #5516055 

C2262- 
C2263 

06/10/13 Notice of Hearing 

C2264- 
C2266 

06/10/13 Defendant The Sherwin-Williams 
Company’s Reassertion of its Previously 
Filed Motions 

C2267- 
C2271 

06/10/13 Certificate of Service 
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C2272- 
C2276 

06/10/13 Defendant Akzo Nobel Paints LLC, Formerly 
Known as The Glidden Company's Opposition to 
Plaintiffs' Motion to Default and Motion to File an 
Answer and Affirmative Defenses 

C2277- 
C2311 

06/10/13 Answer and Affirmative Defenses of Defendant 
Akzo Nobel Paints LLC, Formerly Known as The 
Glidden Company, to Plaintiffs’ Complaint 

C2312- 
C2314 

06/11/13 Defendant Kimberly Clark Corporation’s Answer 
to All Counterclaims 

  C2315- 
  C2316 

06/11/13 Entry of Appearance -Akzo Nobel Paints 

C2317 06/11/13 Receipt #5516086 

C2318 06/11/13 Entry of Appearance- Welco Mfg. 

C2319    06/11/13 Receipt #5516093 

C2320-            
C2322 

                               
06/11/13 

Defendant Welco Manufacturing Company’s 
Motion to Strike Plaintiffs’ Prayer for Punitive 
Damages 

C2323-C2327    06/11/13 Notice of Hearing 

C2328-C2329 06/13/13 Notice of Hearing 

C2330-

C2340 

  06/13/13 Tremco Incorporated’s Answer to Plaintiffs’ 
Complaint, Affirmative Defenses, Counterclaim for 
Contribution and Answer to Any and All 
Counterclaims for Contribution 

C2341    06/13/13 Receipt #5516127 

C2342   06/13/13 Tremco’s Motion to Vacate Any and AH 
Technical Defaults and for Leave to File 
Responsive Pleadings 

C2343-C2345 06/14/13 Defendants’ Answer to Mannington Mills, 
Inc.’s Counterclaim for Contribution 

C2346 06/17/13 Certificate of Service 

C2347 06/17/13 Notice of Hearing 

C2348 06/17/13 Notice of Filing 

C2349 06/17/13 Appearance and Jury Demand - McMaster-Carr 
Supply Company 

C2350 06/17/13 Receipt #5516193 

C2351- 
C2353 

06/17/13 McMaster-Carr Supply Company’s Motion to 
Dismiss Complaint at Law 

C2354- 
C2364 

06/17/13 McMaster-Carr Supply Company's Memorandum of 
Law in Support of Its Motion to Dismiss Plaintiffs’ 
Complaint at Law 

C2365- 
C2366 

06/20/13 Affidavit of Kay Andrews 
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C2367 
C2368 

06/20/13 Notice of Hearing 

C2369- 
C2370 

06/20/13 Application for Admission of Counsel Pro Hac 
Vice 

C2371- 
C2372 

06/21/13 Certification of Counsel 

C2373 06/24/13 Order Granting Application for Admission of 
Counsel Pro Hac Vice 

C2374 06/24/13 Amendment to Complaint 

C2375 06/24/13 Order on Motions to Dismiss 

C2376- 
C2378 

06/24/13 Motion to Strike Plaintiffs’ Claim for Punitive 
Damages 

C2379-. 
C2383 

06/24/13 Pneumo Abex LLC's Answer to KimberJy Clark 
Corporation’s Counterc1aim for Contribution 

C2384- 
C2388 

06/24/13 Pneumo Abex LLC’s Answer to General Electric 
Company’s Counterclaim for Contribution 

C2389- 
C2393 

06/24/13 Pneumo Abex LLC’s Answer to DeWitt Products 
Company's Counterclaim for Contribution 

C2394- 
C2396 

06/24/13 Defendant Bird Incorporated’s Answer 
to All Counterclaims Now or 
Hereinafter Filed and Counterclaims 
for Contribution 

C2397-
C2399 

06/24/13 Motion to Strike Plain        tiffs’ Claims for Punitive 
Damages 

C2400-C2406 06/25/13 Honeywell International Inc.’s Motion to Compel 
Release of Pathology Slides 

C2407-
C2410 

06/25/13 Revised Notice of Case Management Conference 

C2411-
C2413 

06/26/13 Certificate of Service 

C2414-
C2415 

    06/26/13 Defendant General Electric Company’s First 
Request for Admission to Plaintiff Deborah Jones 

C2416-
C2417 

    06/26/13 Defendant General Electric Company's First 
Request for Admission to Plaintiff John Jones 

C2418- 
C2422 

   06/26/13 Defendant Oakfabco, Inc.’s Motion to Dismiss or, 
In the Alternative, to transfer Based on the 
Doctrine of Forum Non Conveniens 

C2423    06/26/13 Notice of Deposition for Purpose of Copying 
Records 

C2424    06/26/13 Certification of Counsel 
C2425- 
C2428 

   07/01/13 Affidavit of Service-Cleaver Brooks 

C2429- 
C2431 

    07/01/13 Certificate of Counsel 

C2432- 
C2434 

    07/09/13 Notice of Filing 

C2435- 
C2439 

    07/09/13 Chicago Gasket Company’s Rule 187(b) 
Motion to Transfer or. In the Alternative, to 
Dismiss 

A027

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



 
 

C2440- 
C2445 

07/09/13 Notice of Hearing 

C2446 07/09/13 Plaintiff., Deborah Jones’ Objections to General 
Electric Company's First Request for Admission 

C2447- 
C2448 

07/09/13 Plaintiff, John Jones’ Response to General 
Electric Company’s First Request for 
Admission 

C2449- 
C2450 

07/09/13 Plaintiff, John Jones’ Response to Bird 
Incorporated’s First Request for Admission 

C2451 07/09/13 Plaintiff, Deborah Jones’ Objections to Bird 
Incorporated’s First Request for Admission 

C2452- 
C2454 

07/11/13 Order on Honeywell International Inc.’s 
Motion to  Compel Release of Pathology 
Slides 

C2455- 
C2456 

07/15/13 Sprinkmann Sons Corporation’s Answer to Bird 
Incorporated's Counterclaim for Contribution 
and Setoff 

C2457 07/15/13 Pneumo Abex LLC’s Answer to Mannington 
Mills. Inc.’s Counterclaim for Contribution 

C2458- 
C2460 

07/15/13 Amended Notice of Motion 

C2461- 
C2463 

07/15/13 Amended Notice of Routine Motion 

C2464 
C2465 

07/16/13 Notice of Filing 

C2466 07/16/13 Appearance and Jury Demand - Cleaver-Brooks. 
Inc. 

C2467 07/16/13 Receipt #5516529 

C2468- 
C2473 

07/16/13 Cleaver-Brooks Inc.’s Motion to Dismiss Plaintiffs' 
Complaint Pursuant to 735 ILCS 5/2-615 

C2474- 
C2479 

07/16/13 Cleaver-Brooks lnc.’s Fact Witness Disclosure 

C2480- 

C2525 

07/16/13 Cleaver-Brooks Inc.’s 213(f) Expert Witness 
Disclosure 

C2526- C2532 07/16/13 Cleaver-Brooks Inc.’s Exhibit List 

C2533- 
C2534 

07/16/13 Motion to Strike Plaintiffs’ Claim for Punitive 
Damages 

C2535- 
C2537 

07/17/13 Pneumo Abex LLC's Answer to Amendment to 
Complaint 

 

VOLUME 9 
NUMBER DATE DESCRIPTION 

C2538- 
C2539 

07/09/13 Re-Notice of Hearing 

C2540  07/09/13 Notice of Filing 

C254l 07/19/13 Notice of Adoption of Pleadings Previously Filed 
for Defendants 
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C2542- 
C2545 

07/24/13 Affidavit of Service - Borg Warner Corporation 

C2546 
C2547 

07/24/13 Defendant, American Biltrite, lnc.'s Notice 
of Adoption for its Previously Filed Pleadings 

C2548-C2549 
 

07/24/13 Defendant Draco Mechanical Supply, Inc.'s 
Notice of Adoption of Its Previously filed 
Pleadings 

C2550- 
C2551 

07/24/13 Defendant, J.M Manufacturing Company, Inc.1 s 
Notice of Adoption of its Previously Fled 
Pleadings 

C2552- 
C2553 

07/24/13 Defendant, SPX Cooling technologies, Inc.’s 
Notice of Adoption of its Previously Filed 
Pleadings 

C2554 07/25/13 Notice of Filing 

C2555 07/25/13 Defendant Mannington Mills, Inc.'s Notice of 
Adoption of its Previously Filed Pleadings 

C2556 
C2557 

07/25/13 Defendant York International Corporation's 
Motion to Dismiss Plaintiffs’ First Amended 
Complaint 

C2558 
C2559 

07/25/13 Defendant Karnak Corporation's Motion to 
Dismiss Plaintiffs’ Complaint or Transfer Venue 
Under the Doctrine of Forum Non Conveniens 

  C2560   07/25/13   Certificate of Service 

C2561- 

C2586 

07/25/13 Defendant Industrial Holdings Corporation 
(Incorrectly Named as Industrial Holdings 
Corporation's) Answer and Affirmative 
Defenses to Amendment to Plaintiffs Complaint 
Answer to All Counterclaims and 
Counterclaim for Contribution and Setoff 

C2587- 

C2611 

07/25/13 Defendant Karnak Corporation (Incorrectly 

Named as Karnak Midwest, LLC)'s Answer 
and Affirmative Defenses to Amendment 
to Plaintiffs' Complain Answer to All 
Counterclaims and Counterclaim for 
Contribution and Setoff 

C2612- 
C2635 

07/25/13 Defendant Caterpillar Inc.'s Answer and 
Affirmative Defenses to Amendment to 
Plaintiffs' Answer to All Counterclaims and 
Counterclaim for Contribution and Setoff 

C2636-

C2659 

  07/25/13 Defendant Trane US. Inc.'s Answer and 
Affirmative Defenses to Amendment to 
Plaintiffs' Complaint, Answer to all 
Counterclaims and Counterclaim for 
Contribution and Setoff 

C2660- 
C2664 

  07/26/13 Defendant Welco Manufacturing Company's 
Motion to Dismiss Plaintiffs' First Amended 
Complaint 
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C2665- 
C2671 

 07/29/13 Defendant’s, Domco Products teas Inc., f/k/a 
Domco Products Texas, L.P., Motion to Dismiss 
Plaintiffs’ Amendment to Complaint 

C2672- 
C2674 

08/02/13 Notice of Filing 

C2660- 
C2664 

07/26/13 Defendant Welco Manufacturing Company's 
Motion to Dismiss Plaintiffs' First Amended 
Complaint 

C2665- 
C2671 

07/29/13 Defendant’s, Domco Products teas Inc., f/k/a 
Domco Products Texas, L.P., Motion to Dismiss 
Plaintiffs’ Amendment to Complaint 

C2672- 
C2674 

08/02/13 Notice of Filing 

C2675- 
C2676 

08/02/13 Chicago Gasket Company’s Answer to All 
Counterclaims Now or Hereinafter Filed and for 
Contribution 

C2677- 
C2679 

08/02/13 Notice of Filing 

C2680 08/02/13 Defendant Chicago Gasket Company's Notice of 
Adoption of its Previously Filed Pleadings 

C268l- 
C2682 

08/02/13 Defendant Bird Incorporated’s Notice of 
Adoption of its Previously Filed Pleading 

C2683- 
C2684 

08/02/13 Defendant General Electric Company's Notice of 
Adoption of its Previously filed Pleading 

C2685- 
C2686 

08/02/13 Defendant Sulzer Pumps (US) Inc.’s Notice of 
Adoption of its Previously Filed Pleadings  

C2687- 
C2690 

08/05/13 Defendant Homasote Company's Disclosure of 
Fact Witnesses 

C2691- 
C2741 

08/05/13 Defendant Homasote Company's Disclosure of 
Expert Witnesses 

C2742- 
C2745 

08/05/13 Sprinkmann Sons Corporation's Answer to 
Karnak Corporation's Counterclaim for 
Contribution and Setoff 

C2746- 
C2747 

   08/06/13 Notice of Hearing 

C2748- 
C2751 

08/06/13 Defendant Oakfabco Inc.'s Motion to Strike 
Plaintiffs’ Prayer for Punitive Damages 

C2752 08/07/13 Notice of Filing 
C2753 08/07/13 Notice of Hearing 

C2754- 

C2758 

   08/07/13 Defendants Caterpillar Inc., Industrial Holdings 
Corporation, Karnak Corporation and Trane U.S., 
Inc.'s Motion for qualified HIPAA Protective 
Order 

C2759- 
C2760 

   08/08/13 Notice of Hearing 

C2761 
C2763 

08/08/13 Sprinkmann Sons Corporation’s Answer to 
Chicago Gasket Company's Counterclaim for 
Contribution and Setoff 
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C2764 08/12/13 Notice of Filing  

C2765 08/12/13 Appearance and Jury Demand- BorgWarner 
Morse TEC Inc. 

C2766 08/12/13 Receipt #5516779 
C2767- 
C2777 

08/12/13 Answer to Plaintiffs’ Complaint at Law 

C2778 03/12/13 Certificate of Service 
C2779 08/12/13 Notice of Motion 
C2780-
C2805 

08/12/13 Motion of the Defendant, BorgWarner Morse 
TEC Inc., to Dismiss Counts 5 and 6 of the 
Plaintiffs, Complaint at Law 

C2806- 
C2810 

08/12/13 Memorandum of Law of the Defendant, 
BorgWarner Morse TEC  Inc., in Support of Its 
Motion to Dismiss Counts 5 and 6 of the 
Plaintiffs’ Complaint at Law 

C2811 08/12/13 Notice of Motion 

C2812 
C2814 

08/12/13 Routine Motion for HIPAA Qualified Protective 
Order 

C2815- 
C2816 

08/12/13 Notice of Adoption of Pleadings Previously 
Filed for Defendant Kelsey-Hayes Company 

C2817- 
C28I9 

08/13/13 Notice of Hearing 

C2820 08/15/13 Notice of Filing 

C2821- 
C2836 

08/15/13 Answer and Affirmative Defenses of The 
Goodyear Tire and Rubber Company to 
Plaintiffs' First Amended Complaint., 
Counterclaim for Contribution and Answer to 
Counterclaims 

C2837- 
C2839 

08/15/13 Motion to Strike Plaintiff's Claims for Punitive 
Damages 

C2840 08/15/13 Order on Goodyear's Motion for Leave to File Its 
Answer 

C2841- 
C2842 

08/15/13 Order on Motions to Dismiss 

C2843 08/15/13 Case Management Order 
C2844 08/19/13 Notice of Filing  
C2845 08/19/13 Notice of Motion 
C2846- 
C2847 

08/19/13 Defendant The Goodyear Tire and Rubber 
Company's Motion to Strike Prayer for Relief in 
Counts V and VI of Plaintiffs First Amended 
Complaint 

C2848- 
C2850 

08/19/13 Defendants' Answer to Trane U.S., Inc.'s 
Counterclaim for Contribution 

C2851- 
C2854 

08/19/13 Defendants' Answer to Industrial Holdings 
Corporation's Counterclaim for Contribution 

C2855- 
C2857 

08/19/13 Defendant’s Answer to Caterpillar Inc.’s 
Counterclaim for Contribution 
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C2858- 
C2860 

08/19/13 Defendants’ Answer to Karnak Corporation's 
Counterclaim for Contribution 

C2861- 
C2864 

08/19/13 Defendant General Gasket Corporation's Answer 
to All Counterclaims and Counterclaim for 
Contribution 

C2865- 
C2867 

08/19/13 Defendants' Answer to Bird Incorporated's 
Counterclo.im for Contribution 

C2868- 
C2870 

08/19/13 Defendants' Answer to Tremco Incorporated s 
Counterclaim for Contribution 

C287l- 
C2874 

08/22/13 Notice of Filing 

C2875- 
C2877 

08/22/13 Defendant John Crane Inc.'s Answer to 
Karnak Corporation’s Counterclaim for 
Contribution 

C2878- 
C8880 

08/22/13 Defendant John Crane Inc.’s Answer to Caterpillar 
Inc.'s Counterclaim for Contribution 

C2881- 
C2883 

08/22/13 Defendant John Crane Inc.’s Answer to 
Industrial Holdings Corporation’s Counterclaim 
for Contribution 

C2884- 
C2886 

08/22/13 Defendant John Crone Inc.'s Answer to Trane U.S. 
Inc.'s Counterclaim for Contribution 

 
 

VOLUME 10 
 

NUMBER DATE DESCRIPTION 
C2887 08/26/13 Notice of Filing 
C2888- 
C2890 

08/26/13   Defendant Cleaver-Brooks, Inc.'s Answer to  
All Counterclaims Now or Hereinafter Filed 
and Counterclaim for Contribution 

C2891- 
C2894 

08/26/13 Defendants American Biltrite Inc., SPX Cooling 
Technologies, Inc., Draco Mechanical Supply, 
lnc., J-M manufacturing Company, Jnc.’s 
Answer to Counterclaims for Honeywell 
International Inc. 

C2895- 
C2897 

08/26/13 Defendants American Biltrite Inc., SPX Cooling 
Technologies, Inc. Draco Mechanical Supply, 
Inc., J-M manufacturing Company, Inc. s 
Answer to Com1terclaims for Simpson Timber 
Company 

C2898- 
C2900 

08/26/13 Defendants American Biltrite Inc., SPX Cooling 
Technologies, Inc., Draco Mechanical Supply, 
Inc., J-M manufacturing Company, Inc.'s 
Answer to Counterclaims for Sprinkmann 
Sons Corporation 

C2901- 
C2903 

08/26/13 Defendants American Biltrite Inc., SPX Cooling 
Technologies, Inc., Draco Mechanical Supply, 
Inc., J-M manufacturing Company, Inc.'s 
Answer to Counterclaims for Superior Boiler 
Works, Inc. 

C2904 08/28/13 Plaintiffs’ Motion for Voluntary Dismissal 
C2905 08/28/13 Plaintiffs’ Motion for Voluntary Dismissal 

Without Prejudice and Substitution of Party 
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C2906-
C2907 

08/28/13 Pneumo Abex LLC's Answer to General 
Gasket Corporation’s Counterclaim for 
Contribution 

 
C2908 

 
8/29/13 

Entry of Appearance -J.P. Bushnell Packing 
Supply Company 

C2909 08/29/13 Receipt #5516945 
C2910- 
C2919 

08/29/13 Defendant J.P. Bushnell, Packing & Supply 
Company's Answer to Plaintiffs' Complaint and 
Affirmative Defenses 

C2920 08/30/13 Notice of Hearing 

C2921- 
C2929 

08/30/13 Honeywell International Inc.’s Answer and 
Affirmative Defenses to Plaintiffs' Amended 
Complaint 

C2930 09/03/13 Certificate of Service 
C2931 09/03/13 Certificate of Service 
C2932 09/03/13 Certificate of Service 
C2933 
C2934 

09/03/13 Correspondence from Appellate Court 

C2935- 
C2940 

09/04/13 Certificate of Service (x6) 

C2941- 
C2943 

09/05/13 Affidavit of Service - Mechanical Insulation Co. 
Inc. 

C2944 09/09/13 Order on Plaintiffs’ Motion for Voluntary 
Dismissal 

C2945- 
C2946 

09/09/13 Pneumo Abex LLC’s Answer to Cleaver-
Brooks, Inc.'s Counterclaim for Contribution 

C2947- 

C2950 

09/11/13 Defendant’s, Domco Products Texas Inc. f/k/a 
Domco Products Texas, L. P., Motion to Join Co-
defendant's Oakfabco, Inc.’s Motion to Dismiss or, 
In the Alternative, to Transfer Based on the 
Doctrine of Forum Non Conveniens 

C2951- 
C2952 

09/11/13 Notice of Hearing 

C2953 09/12/13 Certificate of Service 
C2954 
C2955 

09/16/13 Notice of Hearing 

C2956 
C2958 

09/16/13 Notice of Discovery Deposition 

C2959- 
C2960 

09/17/13 Notice of Filing 

C2961- 
C2970 

09/17/13 Answer and Affirmative Defenses of Defendant 
Cleaver- Brooks to Plaintiffs' Complaint 

C2971- 
C2972 

09/17/13 Kaiser Gypsum's Motion to Strike Plaintiffs' 
Claims for Punitive Damages 

C2973- 
C2974 

09/17/13 Notice of Hearing 

C2975- 
C2986 

09/18/13 Defendant American Biltrite's Answer and 
Affirmative Defenses to Plaintiffs Complaint 

C2987-
C2998 

09/18/13 Defendant Draco Mechanical Supply’s Answer and 
Affirmative Defenses to Plaintiff’s Complaint 

C2999- 
C3010 

09/18/13 Defendant J-M Manufacturing's Answer and 
Affirmative Defenses to Plaintiff’s Complaint 
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VOLUME 11 

NUMBER DATE DESCRIPTION 
C3061-
C3108 

 Record Sheets 

C3109 11/15/13 Proof of Transfer from McLean County 
C3110- 
C3115 

11/27/13 Notice of Hearing 

C3116 
C3122 

11/27/13 Defendant Tremco Incorporated’s Motion to 
Compel 

C3123 
C3124 

12/02/13 Stipulation of Dismissal 

C3125 12/03/13 Order of Dismissal 

C3126- 
C3129 

12/03/13 Notice of Hearing 

C3130- 
C3131 

12/03/13 Motion to Approve Settlement - Metropolitan 
Life insurance Company 

C3132- 
C3135 

12/06/13 Notice of Hearing 

C3136-C3139 12/06/13 Certificate of Service 
C3140 12/09/13 Entry of Appearance - Conwed Corporation 
C3141- 
C3148 

12/09/13 Conwed Corporation's Answer and Affirmative 
Defenses to Plaintiffs’ Complaint at Law 

C3149-C3152 12/10/13 Plaintiffs’ Motion for Voluntary Dismissal 

C3011-
C3022 

09/18/13 Defendant SPX Cooling Technologies’ Answer 
and Affirmative Defenses to Plaintiffs’ 
Complaint 

C3023-
C3025 

09/20/13 Defendant York International Corporation's 
Answer to Defendants' Counterclaims Now and 
Hereinafter Filed 

C3026 
C3028 

09/20/13 Defendant Welco Manufacturing 
Company's Answer to Defendants' 
Counterclaims Now and Hereinafter Filed 

C3029- 
C3031 

09/23/13 Defendant Bird Incorporated's Motion to Strike 
Prayer for Relief in Counts V and VI of Plaintiffs, 
First Amended Complaint 

C3032

C3034 

09/23/13 Defendant General Electric Company’s Motion 
to Strike Prayer for Relief in Counts V and VI of 
Plaintiffs' First Amended Complaint 

C3035 09/23/13 Order on Defendant’s Motion to Strike Prayer 
for Relief in Counts V and VI 

C3036 09/23/13 Order on the Motion to Dismiss pursuant to the 
Doctrine of Forum Non Conveniens 

C3037
C3038 

09/27/13 Sprinkmann Sons Corporation’s Answer to 
General Gasket Corporation's Counterclaim 
for Contribution 

C3039- 
C3040 

09/27/13 Sprinkmann Sons Corporation’s Answer to 
Cleaver-Brooks’ Inc.’s Counterclaim for 
Contribution 

C3041- 
C3060 

09/30/13 Certificate of Compliance 
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C3153- 
C3161 

12/10/13 Motion for Order Authorizing Electronic Service 

C3162- C3166 12/10/13 Order of Electronic Service 
C3167 12/10/13 Agreed Order 

C3168 12/10/13 Order on Plaintiffs' Motion for Voluntary 
Dismissal 

C3169 12/10/13 Order Approving Settlement with Metropolitan 
Life Insurance 

C3170 12/10/13 Case Management Order 

C3171- 
C3174 

02/13/14 Notice of Filing 

C3175 
C3182 

02/13/14 John Crane Inc.'s Motion to Amend Order on 
Honeywell International Inc.’s Motion to 
Compel Release of Pathology Slides 

C3183 02/13/14 Certificate of Compliance 
C3184 02/13/14 Notice of Filing 
C3185- C3191 02/13/14 Cleaver-Brooks Motion to Amend Order for 

Pathology 
C3192 02/21/14 Notice of Hearing 

C3193-C3200 02/21/14 Defendant Welco Manufacturing Company's 
Motion to Amend Order for Pathology 

C3201 02/21/14 Notice of Hearing 
C3202-C3209 02/21/14 Defendant York International Corporation’s 

Motion to Amend Order for Pathology 

C3210-C3212    02/21/14 Notice of Hearing 

C3213-C3214    02/24/14 Notice of Hearing 
C3215-C3221 02/24/14 Motion of Defendant American Biltrite., Inc. 

Amend Order for Pathology 
C3222-C3228    02/24/14 Motion of Defendant Draco Mechanical 

Supply, Inc. to Amend Order for Pathology 
C3229-C3235 02/24/14 Motion of Defendant J-M Manufacturing 

Company, Inc. to Amend Order for Pathology 

C3236-C3242 02/24/14 Motion of  Defendant  SPX  Cooling  Technologies, 
Inc. to Amend Order tor Pathology 

C3243-C3244 03/03/14 Joinder to John Crane's Motion to Amend Order 
on Honeywell International’s Motion to Compel 
Release of Pathology Slides 

C3245-
C3246 

03/03/14 Notice of Hearing 

C3247 03/07/14 Notice of Cancellation of Hearing 
C3248 03/10/14 Notice of Filing 

C3249 
 

 

 

 

03/10/14 Crane Co., Mechanical Insulation Co., Inc., and 
KCG, Inc.'s Motion to Join Defendants Industrial 
Holdings Corporation, Karnak Corporation 
and Trane U.S. Inc.'s Motion to Amend Order 
for Pathology 
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C3250- 
C3251 

03/18/14 Notice of Filing 

C3252- 
C3313 

      
03/18/14 

CBS Corporation, Successor to Westinghouse 
Electric Corporation’s Initial Rule 213(f)(1)-(3) 
Disclosures 

C3314- 

C3320 

    
03/24/14 

Defendants York International Corporation's 
and Welco Manufacturing Company's 
Objection to the Proposed Pathology Order, or 
In the Alternative, Motion to Amend the Case 
Management Order 

C3321      
03/24/14 

 Welco Manufacturing  Company's Jury 
Demand 

C3322 
C3334 

     
03/24/14 

Defendant Welco Manufacturing Company’s 
Answer to Plaintiff's Amended Complaint, 
Counterclaim and Affirmative Defenses 

C3335      
03/24/14 

York International Corporation Jury Demand 

C3336- 

C3348 

      
03/24/14 

Defendant York International Corporation's 
Answer to Plaintiff's Amended Complaint, 
Counterclaim and Affirmative Defenses 

C3349- 
C3350 

    
03/25/14 

Agreed Order Re: Pathology 

C3351- 
C3354 

    
03/24/14 

Letter to Judge Weber from William Swallow 
re: Agreed Pathology Order 

C3355- 
C3356 

    
01/16/14 

Entry of Appearance - Ameron International 
Corporation 

C3357- 
C3358 

  01/16/14 Entry of Appearance - DeWitt Products 
Company 

C3359- 
C3360 

   01/16/14 Entry of Appearance - CBS Corporation 

C3361- 
C3362 

     01/16/14 Entry of Appearance-Superior Boiler Works, 
Inc. 

C3363- 

C3364 

 01/16/14 Entry of Appearance - Simpson Timber 
Company 

C3365- 
C3375 

 12/20/13 Defendant's, Domco Products Texas Inc., 
f/k/a Domco Products Texas L.P., Answer and 
Affirmative Defenses to Plaintiffs, Complaint 

C3376    12/31/13 Certificate of Service 

C3377- C3380   01/09/14 Certificate of Service 

C3381- 
C3382 

  01/16/14 Notice and Certificate of Service 

C3383- 

C3385 
 12/20/13 Defendant's, Domco Products Texas 1nc., f/k/a 

Domco Products Texas, L.P., Motion to Strike 
Plaintiffs' Prayers for Punitive Damages 

C3386- 
C3387 

12/11/13 Substitution of Counsel for Akzo Nobel Paints 
LLC, Formerly Known As The Glidden 
Company 
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VOLUME 12  

NUMBER DATE DESCRIPTION 
C3388 
C3392 

             
03/26/14 

Pneumo Abex LLC's Answer to Welco 
Manufacturing Companv’s Counterclaim 
for Contribution 

C3393- 
C3399 

            
03/27/14 

Union Carbide Corporation’s Answer to 
Complaint, Counterclaim for 
Contribution, and Answer to Any and All 
Counterclaims for Contribution Which 
Have Been or Mav be Filed 

C3400 
C3406 

            
03/27/14 

CertainTeed Corporation's Answer to 
Complain4 Counterclaim for 
Contribution, and Answer to Any and All 
Counterclaims for Contribution Which 
Have Been or May be Filed 

C3407- 
C3410 

            
04/01/14 

Certificate of Compliance 

C3411-C3415             
03/25/14 

Agreed Order re: Pathology 

C3416             
04/02/14 

Notice of Filing 

C3417- 
C3422 

            
04/02/14 

Defendant Superior Boiler Works, Inc.'s 
Case Specific Fact Witness Disclosure 

C3423- 
C3491 

            
04/02/14 

Defendant Superior Boiler Works Inc.'s 
Case Specific Expert Witness Designation 

C3492- 
C3493 

            
04/02/14 

Notice of Filing 

C3494- 
C3498 

            
04/02/14 

Ameron International Corporation’s Case 
Designation of Fact Witnesses 

C3499- 
C3524 

            
04/02/14 

Ameron International Corporation's Case 
Designation of Expert Witnesses 

C3525             
04/04/14 

Notice of Hearing 

C3526             
04/04/14 

Notice of Hearing 

C3527- 
C3533 

            
04/04/14 

Defendants York International 
Corporation's and Welco Manufacturing 
Company's Objection to the Proposed 
Pathology Order or In the Alternative, 
Motion to Amend the Case Management 
Order 

C3534- 
C3535 

            
04/04/14 

Defendant's Joinder in Co-Defendants’ 
Objection to the Proposed Pathology 
Order, or in the Alternative, Motion 
to Amend the Case Management Order 

C3536-C3537  04/04/14 Sprinkmann Sons Corporation's Answer 
to York International Corporation's 
Counterclaim for Contribution 

C3538-

C3539 
  04/04/14 Sprinkmunn Sons Corporation's Answer to 

Welco Manufacturing Company’s 
Counterclaim for Contribution 

C3540 
C3541 

04/04/14 Sprinkmann Sons Corporation’s Answer to 
CertainTeed Corporation’s Counterclaim for 
Contribution 

C3542- 
C3543 

 04/04/14 Sprinkmann Sons Corporation's Answer to 
Union Carbide Corporation’s Counterclaim for 
Contribution 
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C3548-

C3539 
    04/04/14 Sprinkmann Sons Corporation's Answer to 

Welco Manufacturing Company’s 
Counterclaim for Contribution 

C3540 
C3541 

      04/04/14 Sprinkmann Sons Corporation’s Answer to 
CertainTeed Corporations’ s Counterclaim for 
Contribution 

C3542- 
C3543 

     04/04/14 Sprinkmann Sons Corporation's Answer to 
Union Carbide Corporation’s Counterclaim for 
Contribution 

C3544-C3547 04/07/14 Certificate of Service 

C3548- 

C3550 

04/10/14 Defendants' American Biltrite Inc., SPX 
Cooling Technologies, Inc., Draco Mechanical 
Supply, lnc., and J-M Manufacturing 
Company, lnc.'s Answer to Union Carbide 
Corporation's Counterclaim for 
Contribution 

C3551- 

C3553 

04/10/14 Defendants' American Biltrite Inc., SPX 
Cooling Technologies, Inc., Draco Mechanical 
Supply, Inc., and JM Manufacturing Company, 
Inc. s Answer to York International 
Corporation's Counterclaim for Contribution 

C3554- 
C3556 

04/10/14 Defendants, American Biltrite Inc.., SPX 
Cooling Technologies’ Inc., Draco 
Mechanical Supply, Inc., and J-M 
Manufacturing Company, Inc.'s Answer to 
Welco Manufacturing Company's 
Counterclaim for Contribution 

C3557- 

C3559 

04/10/14 Mechanical Supply, Inc., and J-M 
Manufacturing Company, Inc.’s Answer to 
CertainTeed Corporation's Counterclaim for 
Contribution 

C3560- 
C3563 

04/10/14 Certificate of Service 

C3564- 
C3565 

04/11/14 Notice of Filing 

C3566 - 
C3611 

04/11/14 Defendant, Simpson Timber Company 
Expert Witness Disclosure 

C3612- 
C3615 

04/11/14 Simpson Timber Company’s 
Designation of Fact Witnesses 

C3616 04/11/14 Notice of Filing 

C3617- 
C3713 

04/11/14 Defendant DeWitt Products Company's 
Master Expert Designation of Fact and 
Expert Witnesses 

C3714 04/14/14 Cancellation Notice of Hearing 
C3715 04/14/14 Cancellation Notice of Hearing 

C3544 
C3547 

04/07/14 Certificate of Service 
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C3716 04/15/14 Cancellation Notice of Hearing 
C3717 04/15/14 Cancellation Notice of Hearing 
C3718 04/16/14 Notice of Filing 

C3719 04/16/14 Defendant Owens-Illinois, Inc.'s Answer to 
Counterclaim for Contribution of Union 
Carbide Corporation 

C3721 04/21/14 Cancellation of Hearing 

C3722- 
C3727 

04/21/14 Defendant, Homasote Company's Motion to 
Amend the Case Management Order of 
December 10, 2013 

C3728 04/23/14 Amended Notice of Hearing 

C3729 04/23/14 Amended Notice of Hearing 

C3730 04/23/14 Certificate of Service 

C3731 04/30/14 Certificate of Service 

C3732 04/23/14 Notice of Filing 

C3733- 
C3734 

04/30/14 Fact Witness Disclosure by Defendant Duro 
Dyne Corporation 

C3735- C3752 04/30/14 Designation of Opinion Witnesses by Defendant 
Duro Dvne Corporation 

C3753- 
C3754 

04/30/14 Notice of Hearing 

C3755- 
C3805 

05/02/14 Designation of Witnesses by Defendant 
Pneumo Abex 

C3806- 
C3807 

05/05/14 Certificate of Mailing 

C3808- 
C3809 

05/09/14 Notice and Certificate of Service 

C3810-
C3811 

05/12/14 Certificate of Mailing 

 
VOLUME 13 

NUMBER DATE DESCRIPTION 
C3812- C3815 05/21/14 Certificate of Service 

C3816- 
C3819 

05/21/14 Certificate of Service 

C3820- 
C3823 

05/21/14 Certificate of Service 

C3824- 
C3827 

05/21/14 Certificate of Service 

C3828- 
C3831 

05/21/14 Certificate of Service 

C3832- 
C3835 

05/22/14 Certificate of Service 
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C3860 05/27/14 Cancellation of Notice of Hearing 
C3861 05/27/14 Cancellation of Notice of Hearing 
C3862- 
C3902 

05/27/14 Bechtel Corporation's Rule 213(f)(2) and 
213(f)(3) Witness Disclosure 

C3903- 
C3906 

05/29/14 Notice of Discovery Deposition 

C3907- 
C3908 

06/02/14 Motion to Approve Settlement - Georgia-
Pacific 

C3909- 
C3910 

06/11/14 Certificate of Service 

C3911 
C3914 

06/13/14 Notice of Cancellation 

C3915 06/16/14 Plaintiffs' Motion for Voluntary Dismissal 
C3916- 
C39l7 

06/16/14 Certificate of Service 

C3918- 
C3933 

06/16/14 Defendant Cleaver Brooks, Inc.'s Answers 
and Objections to Plaintiffs' First Set of 
Interrogatories to Defendant Cleaver-
Brooks 

C3934- 
C3946 

06/16/14 Defendant Cleaver-Brooks, Inc.’s Answers to 
Plaintiffs’ First Request for Production to 
Defendant, Cleaver-Brooks 

C3947- 
C3949 

06/16/14 Defendant Cleaver-Brooks, Inc.'s Answers 
and Objections to Plaintiffs' Rule 213 
Interrogatories to Defendant, Cleaver-
Brooks 

C3950 06/16/14 Illinois Supreme court Rule 214 Affidavit of 
Document Completeness 

C3951- 
C3956 

06/17/14 Notice of Rule 206 Discovery Deposition of 
Homasote Company 

C3957 06/18/14 Certification of Counsel 

C3958- 
C3959 

06/18/14 Certificate of Service 

C3960 
C3962 

06/16/14 Notice of Hearing 

C3963 06/20/14 Certification of Counsel 
C3964- 
C3966 

06/23/14 Notice of Hearing 

C3967 06/23/14 Motion to Substitute Attorneys 
C3968 06/23/14 Substitution of Attorneys 
C3969 06/27/14 Substitution of Counsel 

C3970-C3974 06/27/14 Notice of Filing 

C3836- 
C3839 

05/22/14 Certificate of Service 

C3840- 
C3843 

05/22/14 Certificate of Service 

C3844- 
C3847 

05/22/14 Certificate of Service 

C3848-C3851 05/22/14 Certificate of Service 
C3852- C3855       05/22/14 Certificate of Service 

C3856-C3859 5/22/14 Certificate of Service 
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C3975-C3976 06/27/14 Certificate of Service 
C3977 06/30/14 Certification of Counsel 

C3978 06/30/14 Joinder to Homasote Company's Motion to 
Amend Case Management Deadlines 

C3979 06/30/14 Notice of Hearing 
C3980 06/30/14 Cross Notice of Telephonic Discovery 

Deposition 
C3981- 
C3982 

07/01/14 Joinder to Sherwin Williams Company's Motion 
for Extension of Time to Disclose Expert 
Witnesses 

C3983- 
C3984 

07/01/14 Joinder to Homasote Company’s Motion to 
Amend Case Management Deadlines 

C3985- 
C3986 

07/01/14 Notice of Hearing 

C3987- 

C3989 

07/01/14 Defendant Sherwin-Williams Company's 
Motion for Extension of Time to Disclose 
Expert Witnesses and Joinder of Co-
Defendant Homasote Company’s Motion to 
Amend Case Management Order of 
December 10, 2013 

C3990 
C4014 

07/01/14 Defendant Mannington Mills, Inc.'s Witness 
List 

C4015 07/01/14 Notice of Service of Discover, 
C4016 07/01/14 Notice of Filing/Certificate of Service 
C4017- 
C4022 

07/01/14 Defendant Oakfabco, Inc. f/k/a Kewanee 
Boiler Corporation's Designation of Fact and 
Lay Witnesses 

C4023 07/01/14 Notice of Filing Certificate of Service 

C4024- 
C4096 

07/0l/l4 Defendant Oakfabco, Inc.'s Disclosure of 
Opinion and Expert Witnesses Pursuant to 
Illinois Supreme Court Rule 213(f)(3) 

C4097 07/01/14 Order on Plaintiffs' Motion for Voluntary 
Dismissal 

C4098 07/01/14 Order Approving Settlement with Georgia-
Pacific 

C4099 07/01/14 Stipulation to Dismiss 
C4100 07/01/14 Agreed Order to Dismiss 
C4101 07/01/14 Oder on Stipulation of Brand Insulations 
C4102 07/02/14 Certificate of Service 
C4103- 
C4104 

07/03/14 Amended Notice of Hearing 

C4105- 
C4167 

07/03/14 Master opinion/Expert Witness List of 
Defendant, Kaiser Gypsum Company, Inc. 

C4168- 
C4169 

07/09/14 Memorandum to Clerk 

C4170- 
C4171 

07/11/14 Notice to Join and Adopt Expert Report of 
Dr. Peter Barrett 

C4172 07/14/14 Certification of Counsel 
C4173 07/14/14 Certification of Counsel 
C4174 07/14/14 Certification of Counsel 
C4175 07/14/14 Certification of Counsel 
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C4176 07/14/14 Certificate of Service 
C4177 07/18/14 Notice of Adoption of Report of Dr. Peter 

Barrett 
C4178-C4186 08/28/14 Notice of Adoption of Report of Dr. Peter 

Barrett 
C4187 08/28/14 Notice of Cancellation  
C4188 8/28/14 Notice of Cancellation 

C4189- 

C4191 
08/29/14 Defendant York International Corporation's 

and Welco Manufacturing Company's Joinder 
to Sherwin-Williams Company's Motion to 
Enlarge Time for Deposition Under Illinois 
Supreme Court Rule 206(D) 

C4192 08/29/14 Certificate of Service 

C4193 08/29/14 Defendant, Brand Insulation Inc.'s Notice to 
Adopt Expert Witness Report of Dr. Michael 
Warhol and Dr. Elliott Kagan 

C4194- 
C4207 

08/29/14 Defendants' Supplemental Disclosure of 
expert Witnesses 

 
 

 

VOLUME 14 

NUMBER DATE DESCRIPTION 
C4208- 
C4277 

07/21/14 York International Corporation's Fact 
and Expert Witness Disclosure 

C4278- 
C4358 

07/21/14 Designation of fact and Expert Witnesses of 
Defendant Weico Manufacturing Company 

C4359- 
C4360 

07/22/14 Agreed Amended Case Management Order 

C4361 07/29/14 Certificate of Service 

C4362- 
C4363 

07/31/14 Notice of Filing 

C4364 - 
C4372 

07/31/14 CBS, DeWitt and Superior Boiler Works' 
Notice to Adopt Expert Witness Report of 
Dr. Peter Barrett 

C4373 07/31/14 Notice of Filing 
C4374- 
C4382 

07/31/14 Defendant Superior Boiler Works, Inc. s 
Supplemental Rule 213(F)(3) Witness 
Disclosure 

C4383- 
C4394 

08/01/14 Plaintiffs' Motion in Limine 

C4395 08/04/14 Notice of Discovery Deposition 
C4396   08/04/14 Notice of Discovery Deposition 
C4397   08/07/14 Certificate of Service 
C4398 08/11/14 Certificate of Service 
C4399- 
C4400 

08/13/14 Certification of Compliance 

C440l 08/14/l4 Notice of Filing 
C4402- 
C4415 

08/14/14 Owens-Illinois, Inc.'s Supplemental Rule 213 
Disclosures 
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C4416- 

C4419 

08/21/14 Defendant Sherwin-Williams Company's 
Motion to Enlarge Time for Deposition Under 
Illinois Supreme Court Rule 206(D) 

C4420 08/25/14 Certification of Counsel 

C4421 08/25/14 Notice of Filing 

C4422- 
C4433 

08/25/14 Defendant, Brand Insulations, Inc.'s Notice to 
Adopt Expert Witness Report of Dr. Elliott 
Kagan 

C4434- 

C4435 

08/25/14 Joinder to Sherwin-Williams Company's 
Motion to Enlarge Time for Deposition 
Under Illinois Supreme Court Rule 206(D) 

C4436- 
C4437 

08/26/14 Notice of Hearing 

C4438- 
C4439 

08/27/14 Notice of Heming 

C4440- 
C4441 

08/27/14 Amended Notice of Hearing 

C4442- 
C4443 

08/27/14 Notice to Adopt Co-Defendant's 
Supplemental 
Disclosure of Expert Witnesses 

C4444- 
C4445 

09/02/14 Motion to Join Co-Defendant's Motion to 
Enlarge Time for Deposition Under Illinois 
Supreme Court Rule 206(D) 

C4446- 
C4447 

09/02/14 Cancellation Notice of Hearing 

C4448- 
C4453 

    09/02/14 Notice of Rule 206 Discovery Deposition of 
Bird Incorporated 

C4454     09/04/14 Amended Notice of Discovery Deposition 

C4455    09/04/14 Amended Notice of Discovery Deposition 

C4456- 
C4462 

   09/08/14 Defendant Bird lncorporated’s Objections to 
Notice of Rule 206 Discovery Deposition of 
Bird Incorporated 

C4463- 
C4464 

   09/08/14 Cross-Notice of Telephonic Discovery 
Deposition 

C4465- 
C4466 

  09/10/14 Notice of Filing 

C4467- 
C4478 

   09/10/14 Defendant CBS Corporation's Supplemental 
Rule 213(F)(3) Witness Disclosure 

C4479 
C4480 

   09/10/14 Notice of Filing 

C4481- 
C4493 

  09/10/14 Defendant DeWitt Products Company's 
Supplemental Rule 213(F)(3) Witness 
Disclosure 

C4494- 
C4495 

  09/10/14 Notice of Filing 

C4496- 
C4508 

  09/10/14 Defendant Superior Boiler Works, Inc.'s 
Second Supplemental Rule 213(F)(3) Witness 
Disclosure 
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VOLUME 15 
NUMBER DATE DESCRIPTION 
C4615 – 
C4616 

09/22/14 Amended Notice of Hearing 

C4617- 
C4618 

09/25/14 Defendant's Supplemental Disclosure of 
Expert Witnesses and Notice lo Adopt the 
Reports of Dr. Peter Barrett and Dr. Expert 
Witness 

C4619 09/26/14 Certificate of Service 
C4620 09/26/l4 Notice of filing 
C4621 09/26/14 Notice of Motion 
C4622- 
C4678 

09/26/14 Motion to Amend Order Nunc Pro Tune 

C4679 09/30/14 Amended Order on Trane's Motions 
  C4680- 
  C4681 

09/29/14 Notice of Hearing 

C4682- 
C4704 

10/01/14 Plaintiffs’ Motion for Leave to File Disclosure 
of Witnesses Out of Time 

C4509- 
C4510 

 09/10/14 Notice of Filing 

C4511- C4523  09/10/14 Defendants CBS Corporation DeWitt Products 
Company and Superior Boiler Works, Inc’s 
Notice to Adopt Expert Witness Disclosure 
and Report of Dr. Elliott Kagan 

C4524- 
C4529 

09/11/14 Amended Notice of Rule 206 Discovery 
Deposition of Bird Incorporated 

C4530 09/12/l4 Notice of Filing 

C4531 09/l2/t4 Certificate of Service 

C4532- 
C4577 

09/12/14 Motion for Summary Judgment (Trane) 

C4578- 
C4582 

09/12/14 Memorandum in Support of Motion for 
Summary Judgment 

C4583- 
C4594 

09/12/14 Honeywell International Inc.'s Motion for 
Summary Judgment 

C4595 09/16/14 Order on Trane U.S. Inc.'s Motion for 
Summary Judgment 

C4596- 
C4597 

09/18/14 Notice of Filing 

C4598- C4612 09/18/14 Defendants CBS Corporation, DeWitt 
Products Company and Superior Boiler 
Works, Inc.'s Notice to Adopt Expert Witness 
Disclosure and Report of Dr. Elliott Kagan 

C4613 09/24/14 Cancellation of Notice of Hearing 

C4614 09/28/14 Letter to Judge Weber from Steve Wood Re: 
November 18, 2016 Hearing 
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C4705- 
C4726 

10/01/14 Homasote Company ts Notice of Adoption of 
the Reports of Dr. Michael Warhol, Dr. Elliott 
Kagan, and Dr. Peter J. Barrett 

C4727- 
C4729 

10/03/14 Defendant Homasote Company’s Amended 
Disclosure of Fact Witnesses 

  C4730 10/03/14 Certificate of Service 

  C4731 10/03/14 Certificate of Service 

  C4732 10/03/14 Certificate of Service 
  C4733- 
  C4734 

10/03/14 Notice of Hearing 

C4735 10/03/14 Duro Dyne Corporation's Motion to Join 
Co-Defendant, Sherwin-Williams Company's 
Motion to Enlarge Time for Deposition 

C4736- 
  C4737 

10/07/14 Amended Cross-Notice of Telephonic 
DiscoveryDeposition 

C4738 10/08/14 Notice of Cancellation 
C4739- 
C4740 

10/09/14 Entry of Appearance - CBS Corporation 

C4741 10/09/14 Entry of Appearance -DeWitt Products 
Companv 

C4742 10/09/14 Entry of Appearance - Superior Boiler Works, 
Inc. 

C4743 10/14/14 Notice of Hearing 
C4744- 
C4750 

10/14/14 Motion for Summary Judgment and 
Memorandum in Support for York 
International Corporation 

C4751-C4754 10/15/14 Certificate of Service 

C4755- 
C4758 

10/17/l4 Defendant Welco Manufacturing 
Company's Notice of Adoption of the 
Report of Dr. Michael Warhol 

C4759 10/24/14 Notice of Motion 

C4760 10/28/14 Order on York Intenational’s Motion for 
Summary Judgment 

C4761 11/06/14 Certification of Counsel 

C4762 11/17/l4 Plaintiffs' Motion for Voluntary Dismissal 
of November 14, 2014 

C4763- 
C4766 

11/17/14 Plaintiffs' Motion to Extend Case Management 
Deadlines and Vacate Trial Date 

C4767- 
C4785 

11/18/14 Plaintiffs' First Motion to Compel Homasote 
Company 

C4786- 
C4787 

11/20/14 Memorandum to Clerk 

C4788 11/24/14 Notice of Hearing 
C4789 11/24/14 Certificate of Service 

C4790- 
C4791 

12/03/14 Supplement to Plaintiffs' Rule 213(f)(3) 
Witness Disclosures 

C4792 12/18/14 Certificate of Service 
C4793 12/18/14 Notice of filing 
C4794 12/18/14 Notice of Hearing 

C4795- 
C4847 

12/18/14 Motion for Summary Judgment (Karnak) 
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C4848- 
C4851 

12/18/14 Memorandum in Support of Motion for 
Summary Judgment 

C4852- 
C4854 

01/05/15 Amended Notice of Discovery Deposition 
(Michael Noone) 

C4855-C4857 01/05/15 Cross-Notice of Telephonic Deposition 
C4858 01/06/15 Certificate of Service 

C4859- 

C4860 

01/06/15 Order on Plaintiffs' Motion to Extend Case 
Management Deadlines 

C4861 
C4862 

01/06/15 Order on Plaintiffs’ Motion for Voluntary 
Dismissal 

C4863 01/06/15 Cancellation of Hearing 

C4864- 
C4867 

01/16/15 Notice of Discovery Deposition (Michael 
Warhol) 

C4868-C4871 
 

01/28/15 Amended Notice of Discovery Deposition 
(Michael Warhol) 

C4872-C4874 02/02/15 Cross-Notice of Telephonic Discovery 
Deposition 

C4875- 
C4876 

02/10/15 Notice of Filing 

C4877 04/06/15 Notice of Deposition (Jim Harmon) 
C4878 04/06/15 Notice of Deposition (Larrv Kocher) 
C4879 04/13/15 Notice of Cancellation 
C4880 04/13/15 Notice of Cancellation 

C4881- 
C4882 

04/13/15 Plaintiffs' Rule 237(b) Request to Defendant, 
Sherwin- Williams 

C4883- 
C4884 

04/17/15 Plaintiffs' Rule 237(b) Request to Defendant 
Sherwin Williams 

C4885 04/17/13 Notice of Deposition (Milton Strader) 

C4886-    
C4891 

04/22/15 Notice of Rule 206 Discovery 
Deposition of The Sherwin-Williams 
Company 

C4892-C4893 04/22/15 Notice of Discovery Deposition (Dr. 
Frank) 

C4894-C4895 04/23/15 Cross-Notice of Telephonic Discovery 
Deposition 

C4896 04/27/15 Certificate of Service 
C4897 04/27/15 Certificate of Service 

C4898-

C4927 

05/04/15 Defendant The Sherwin Williams 
Company’s Designation of General and 
Case Specific Expert Witnesses 

C4928 05/04/15 Notice of Filing 

C4929-
C5005 

05/04/15 DAP, Inc.’s Expert Witness Disclosure 

C5006-
C5008 

05/04/14 DAP, Inc.’s Fact Witness Disclosures 

C5009- 
C5010 

05/07/15 Notice of Hearing 
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C5011 05/13/15 Certificate of Service 
C5012 05/13/15 Certificate of Service 
C5013- 
C5014 

05/20/15 Certificate of Compliance 

C5015 05/20/15 Certificate of Service 
C5016- 
C50l8 

05/20/15 Defendant Karnak Corporation's Notice of 
Adoption of Report of Dr. Michael Graham 

C5019 05/20/15 Certificate of Service 
C5020- 
C5022 

05/20/15 Defendant Karnak Corporation's Notice of 
Adoption of Report of Dr. Michael W 

C5023 05/22/15 Certificate of Service 
C5024- C5025 05/22/15 Notice of Deposition (Dr. Brian Taylor) 
C5026 05/27/15 Certificate of Service 
C5027 05/27/15 Jury Demand 
C5028- 
C5029 

05/29/15 Demand for a Jury of Twelve in Light of 
Public Act 98-1132 

C5030- 
C5031 

05/29/15 Demand for a Jury of Twelve in Light of 
Public Act 98-1132 

C5032- 
C5033 

05/29/15 Demand for a Jury of Twelve in Light of 
Public Act 98-1132 

C5034 06/01/15 Welco Manufacturing Company’s Jury 
Demand 

C5035- C5036 06/01/15 Notice of Cancellation 

C3037- 
C5040 

06/01/15 Sprinkmann Sons Corporation's Motion for 12 
Person Jury Demand 

C5041- 
C5044 

06/01/15 Pneumo Abex LLC's Motion for Leave to File 
a 12 Person Jury Demand 

C5045- 
C5046 

06/01/15 Honeywell International Inc.'s Supplemental 
Demand for Trial by Jury of Twelve 

C5047-C5048 06/02/15 Amended Notice of Hearing 
C5049 06/03/15 Notice of Filing 
C5050- 
C5052 

06/03/15 Motion for Leave to File a 12 Person Jury 
Demand 

C5053- 
C5055 

06/05/15 Supplement to Pneumo Abex LLC's Expert 
Witness List 

C5056- 
C5058 

06/08/15 Notice of Hearing 

C5059 06/08/15 Notice of Cancellation 
C5060 06/08/15 Notice of Cancellation 
C5061 06/10/l5 Notice of Hearing 
C5062 06/10/15 Notice of Hearing 
C5063 06/12/15 Notice of Motion 

 
 

VOLUME 16 
NUMBER DATE DESCRIPTION 
C5064- C5068 06/17/15 Certificate of Service 

C5069- 
C5074 

06/17/15 Notice of Motion 

A047

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



 

C5075- 
C5078 

06/19/15 Pneumo Abex Motion for Summary Judgment on 
Civil Conspiracy 

C5079- 
C5166 

06/19/15 Abex's Memorandum in Support of Motion for 
Summary Judgment on Civil Conspiracy 

C5167- 
C5176 

06/22/15 Defendant Sherwin-Williams Company's 
Motion for Extension of Time to Depose 
Expert Witnesses 

C5177- 
C5178 

06/22/15 Notice of Hearing 

C5179 06/23/15 Order Approving Settlement with Welco 
Manufacturing 

C5180 06/23/15 Agreed Order 
C5181- 
C5182 

06/30/15 Notice of Cancellation of Hearing 

C5183 06/30/15 Agreed Order 
C5184 07/01/15 Certificate of Service 
C5185- 
C5195 

07/01/15 Plaintiffs' First Motion to Compel Sherwin 
Williams 

C5196-

C5198 

07/06/15 Motion for Summary Judgment (Kaiser) 

C5199- 
C5203 

07/06/15 Memorandum of Law in Support of Summary 
Judgment 

C5204- 
C5205 

07/06/15 Formal Objection to Motion to Approve 
Settlement with Welco Manufacturing 
Company 

C5206-
C5238 

07/13/15 Plaintiffs' Second Motion to Compel Sherwin-
Williams 

C5239 07/13/15 Amended Notice of Hearing 
C5240- 
C5241 

07/15/15 Notice of Cancellation of Hearing 

C5242- 
C5243 

07/16/15 Notice of Discovery Deposition (Dr. Graham} 

C5244- 
C5245 

07/17/15 Notice of Discovery Deposition (John 
Spencer) 

C5246- 
C5247 

07/20/15 Amended Notice of Discovery Deposition 

C5248- 
C5250 

07/20/15 CertainTeed Corporation, Union Carbide 
Corporation and Tremco Incorporated's 
Motion to Continue Trial and Amend Case 
Management Deadlines 

C5251 07/23/15 Cancellation of Hearing 
 
C5252- 
C5253 

07/20/15 Defendant Bird Incorporated's Joinder in Co-
Defendants Certainteed Corporation, Union 
Carbide Corporation and Tremco 
Incorporated’s Motion to Continue Trial and 
Amend Case Management Deadlines 

C5254- 
C5259 

07/23/15 Defendant Bird Incorporated's Motion for Leave 
to File a 12 Person Jury Demand 

C5260 07/24/15 Notice of Filing 

C5261- 
C5351 

07/24/15 DAP, Inc.'s Amended Expert Witness 
Disclosure 

C5352- 
C5353 

07/27/15 Notice of Discovery Deposition 
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C5354- 
C5355 

07/27/15 Notice of Discovery Deposition 

C5356 07/27/15 Notice of Cancellation of Hearing 
C5357 07/29/15 Re-Notice of Hearing 
C5358 07/29/15 Notice of Filing 

C5359 07/29/15 Defendant DAP, Inc.'s Joinder in Co-
Defendants CertainTeed Corporation, Union 
Carbide Corporation and Tremco 
Incorporated's Motion to Continue Trial and 
Amend Case Management Deadlines 

C5360 07/29/15 Notice of Motion 
C5361- 
C5362 

07/29/15 Defendant DAP, Inc.’s Motion for 
Additional Time to Produce Corporate 
Representative for Deposition 

C5363 07/30/15 Certificate of Service 
C5364 07/30/15 Notice of Filing 

C5365-C5414 07/30/15 Motion for Summary Judgment (Brand) 

C5415- 
C5416 

08/03/15 Notice of Filing 

C5417- 
C5418 

08/05/15 Formal Objection to Motion to Approve 
Settlement with Metropolitan Life Insurance 

C5419- 
C5420 

08/05/15 Second Amended Notice of Hearing 

C5421- 
C5425 

08/06/15 Notice of Rule 206 Discovery Deposition of 
PPG Industries 

C5426 08/10/15 Notice of Cancellation 
C5427 08/10/15 Notice of Cancellation  
C5428 08/10/15 Notice of Cancellation of Hearing 
C5429 08/10/15 Notice of Hearing 

C5430- 
C5466 

08/10/15 Defendant Bird Incorporated’s Motion for 
Summary Judgment and Memorandum 
in Support 

C5467- 
C5471 

08/12/15 Notice of Suggestion of Bankruptcy for 
Defendant Oakfabco, Inc. f/k/a Kewanee 
Boiler Corporation and Automatic Stay of 
Proceedings 

 

VOLUME 17 
NUMBER DATE DESCRIPTION 
C5472 08/13/15 Notice of Filing  
C5473- 
C5625 

08/13/15 Defendant Owens-Illinois, lnc.'s Motion 
for Summary Judgment 

C5626  8/14/15 Certificate of Service 
C5627- 
C5528 

08/14/15 Sprinkmann Sons Corporation's Joinder in 
CertainTeed Corporation, Union Carbide 
Corporation und Tremco Incorporated’s 
Motion to Continue Trial and Amend 
Case Management Deadlines 
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C5629-C5630 08/14/15 Notice of Filing 
C5631- 
C5666 

08/14/15 Defendant The Sherwin-Williams 
Company's Motion for Summary 
Judgment 

C5667- 
C5668 

08/17/15 Notice of Filing 

C5669 
 

08/17/15 Defendant PPG Architectural finishes, 
Inc. As Successor-In-Interest to Akzo 
Nobel Paints LLC, f/k/a The Glidden 
Company's Motion for Summary 
Judgment  

C5700 08/17/15 Certificate of Service 
C5701 08/17/15 Certificate of Service 
C5702 08/17/15 Certificate of Service 
C5703 08/17/15 Certificate of Service 
C5704 08/17/15 Certificate of Service 
C5705 08/18/15 Order 
C5706 08/19/15 Certificate of Service 
C5707 08/19/15 Certificate of Service 
C5708- 
C5709 

08/19/15 Notice of Filing 

C5710- 
C5811 

08/20/15 CBS Corporation's Motion for Summary 
Judgment 

C5812- 
C5820 

08/24/15 Supplement to Honeywell 
International, Inc.’s Motion for 
Summarv Judgment and Memorandum  
of Law in Support 

C5821- 

C5826 

08/24/15 Amended Notice of Rule 206 Discovery 
Deposition of PPG Architectural Finishes, 
Inc. As Successor-In-Interest to Akzo Nobel 
Paints LLC, f/k/a The Glidden Company 
(‘Glidden”) 

C5827- 
C5828 

08/24/15 Entry of Appearance - Honeywell 
International., Inc. 

C5829-C5830 08/26/15 Notice of Hearing 
C5831- 
C5832 

08/26/15 Notice of Filing 

C5833 08/26/15 Additional Appearance Sherwin-
Williams Company 

C5834 08/20/15 Certificate of Service 
C5835- 
C5836 

08/21/15 Cross-Notice of Telephonic Discovery 
Deposition 

C5837- C5838 08/21/15 Cross-Notice of Telephonic Discovery 
Deposition 

C5839. 
C5845 

08/24/15 Motion for Summary Judgment and 
Supporting 
Memorandum of Law 

C5846- 

C5850 

08/27/15 Second Amended Notice of Rule 206 
Discovery Deposition of PPG 
Architectural Finishes, Inc. As Successor 
In Interest to Akzo Nobel Paints LLC, f/k/a 
The Glidden Company ("Glidden") 
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C5851 08/27/15 Notice of Cancellation 
C5852- C5853 08/31/15 Cross-Notice of Telephonic Discovery 

Deposition 
C5854- 
C5855 

08/31/15 Notice of Cancellation of Cross-Notice of 
Telephonic Deposition 

C5856 09/01/15 Order Setting Briefing Schedule 
C5857 09/01/15 Order Setting Briefing Schedule 
C5858 09/03/15 Notice of Cancellation 
C5859 09/08/15 Order 
C5860- 
C5865 

09/09/15 Third Amended Notice of Rule 206 
Discovery Deposition of PPG 
Architectural Finishes, Inc. As 
Successor-In Interest to Akzo Nobel 
Paints LLC, f/k/a  
The Glidden Company ("Glidden") 

C5866- 
C5869 

09/10/15 Homasote Company's Responses to 
Plaintiffs' Request for Admission 

C5870 09/14/15 Certification of Counsel 
 

 
VOLUME 18 

NUMBER DATE DESCRIPTION 

C5871- C5881 09/14/15 Kaiser Gypsum Company, Inc.'s Objections 
and Answers to Plaintiffs, First Set of 
Interrogatories to Defendant Kaiser 
Gypsum 

C5882- 
C5892 

09/14/15 Kaiser Gypsum Company, Inc.'s Objections 
and Answers to Plaintiffs' First Request for 
Production to Kaiser Gypsum 

C5893- 
C5989 

09/14/15 Kaiser Gypsum Company, Inc.'s Objections 
and Answers to Plaintiffs' Rule 213 
Interrogatories 

C5990- 
C5991 

09/16/15 Motion for Substitution of Attorney 

C5992- 
C5993 

09/18/15 Re-Notice of Hearing 

C5994- 
C6590 

09/21/15 Plaintiffs' Response to Honeywell's Motion 
for Summary Judgment (As to the Conspiracy 
Counts) 

C6591- 
C7046 

09/21/15 Plaintiffs' Opposition to Pneumo Abex's Motion 
for Summary Judgment 

C7047- 
C7067 

09/22/15 Plaintiffs' Disclosure of Witnesses 

C7068 09/23/15 Certificate of Service 

C7069- C7070 09/23/15 Notice of Discovery Deposition 

C7071 09/25/15 Agreed Substitution of Counsel 

C7072-C7073 09/28/15 Notice of Hearing 
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C7074 09/28/15 Certificate of Service 

C7075 09/29/15 Order on J.P. Bushnell's Stipulation 

C7076 09/30/15 Certificate of Service 

C7077 l0/05/15 Certificate of Service 

C7078 
C7203 

10/05/15 Abex’s Reply in Support of Summary 
Judgment on Conspiracy 

C7204- 
C7205 

10/13/15 Motion for Substitution of Attorney 

C7206 10/13/15 Order on Karnak's Motion for Substitution of 
Attorney 

C7207 10/13/15 Order on Sherwin-Willia.ms Motion for 
Summary Judgment 

C7208· 
C7209 

10/13/15 Cancellation of Notice of Hearing 

C7210- 
C7211 

10/16/15 Cross Notice of Telephonic Discovery 
Deposition 

C7212- 
C7213 

10/16/15 Plaintiffs' Rule 237(b) Request to Defendant 
Homasote Companv 

C7214- 
C7215 

10/16/15 Plaintiffs' Rule 217(b) Request to Defendant 
CertainTeed Corporation 

C7216- 
C7225 

10/19/15 Plaintiffs' First Motion to Compel Tremco 
incorporated 

C7226- C7234 10/21/15 Plaintiffs' Motion to Compel Karnak 
Corporation Re: Salazar Deposition 

C7235- C7240 10/21/15 Fourth Amended Notice of Rule 206 
Discovery Deposition of PPG Architectural 
Finishes, Inc. As Successor-In-Interest to 
Akzo Nobel Paints LLC, f/k/a The Glidden 
Company ("Glidden'') 

C7241 10/21/15 Notice of Cancellation 

C7242 l0/26/15 Notice of Hearing 

C7243 11/02/15 Notice of Hearing 

C7244- 
C7252 

11/03/15 Honeywell International Inc.'s Reply in 
Support of Its Motion for Summarv 
Judgment 

C7253- 
C7936 

l 1/02/15 Plaintiffs' Opposition to Owens-Illinois' 
Motion for Summary Judgment as to 
Conspiracy (accordion folder) 

C7937 11/04/15 Notice of Hearing 

C7938 11/05/15 Notice of Filing 

C7939- C7987 11/05/15 Defendant Owens-Illinois, Inc.'s Reply in 
Support of Its Motion for Summary Judgment 
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C7988- C7989 11/10/15 Notice of Cancellation of Hearing 

C7990 11/10/15 Notice of Cancellation of Hearing 

C7991 11/16/15 Amended Notice of Hearing 

C7992 11/16/15 Notice of Filing 

C7993- 
C7996 

11/16/15 J.P. Bushnell Packing Supply Co.'s Motion for 
Leave to File Amended Responsive 
Pleadings und Its Witness Disclosure 

 
 

VOLUME 19 
NUMBER DATE DESCRIPTION 
C7997 11/20/15 Re Notice of Hearing 
C7998 11/23/15 Notice of Hearing 
C7999- 
C8001 

11/30/15 Defendant Bird lncorporated’s Second 
Request for 
Admission to Plaintiffs 

C8002 11/30/15 Notice of Motion 
C8003 12/03/15 Stipulation to Dismiss 
C8004- 
C8029 

12/07/15 Karnak Corporation's Response to Plaintiffs' 
Motion to Compel and Motion for Protective 
Order 

C8030- 
C8031 

12/07/15 Notice of Hearing 

C8032 12/10/15 Notice of Filing 
C8033- 
C8042 

12/10/15 Defendant Weil-McLain, Inc.'s Motion for 
Summary Judgment 

C8043- 
C8044 

12/10/15 Notice of Hearing 

C8045- 
C8046 

12/14/15 Notice of Hearing 

C8047- 
C8048 

12/16/15 Notice of Hearing 

C8049- 
C8051 

12/16/15 Plaintiff, John Jones' Response to Defendant 
Bird lncorporated's Second Request for 
Admission 

C8052 12/16/15 Certificate of Service 
C8053-C8054 12/31/15 Notice of Hearing 

C8055 01/04/16 Certification of Counsel 
C8056- 
C8070 

01/04/16 CertainTeed Corporation’s Supplemental 
Disclosure of Expert Witnesses 

C8071 01/04/16 Notice of Hearing 
C8072-C8081 01/04/16 Defendant Weil-McLain Inc.'s Motion for 

Summary Judgment 
C8082 01/11/16 Notice of Hearing 
C8083- 
C8086 

0l/11/16 Defendant Bird Incorporated s Supplemental 
Disclosure of Expert Witnesses and Notice to 
Adopt the Expert Reports of Michael Graham, 
M.D. and Alan Legasto, M.D. 
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C8087 01/12/16 Order on Kaiser's Motion for Summary 
Judgment 

C8088 01/12/16 Order on Brand’s Motion for Summarv 
Judgment 

C8089 01/12/16 Order on PPG's Motion for Summary 
Judgment 

C8090 01/12/16 Order on Weil's Motion for Summary Judgment 

C8091 01/l2/16 Order on J.P. Bushnell’s Motion for Leave to 
File 

C8091.1- 

C8091.42 

01/12/16 Additional Exhibit to Plaintiffs' Responses to 
Motions for Summary Judgment Filed by 
Defendants, Honeywell International, for, 
Owens-Illinois, and Pneumo Abex LLC 

C8092- 
C8100 

01/14/16 Sprinkmann Sons Corporation's Emergency 
Motion to Continue Hearing or In the 
Alternative to Allow Attendance by 
Telephone 

C8101· 
C8102 

01/15/16 Motion to Approve Settlement - Union 
Carbide Corporation 

C8103 01/19/16 Motion for Entry of Agreed Order 

C8104- 
C8105 

01/19/16 Formal Objection to Motion to Approve 
Settlement- Union Carbide Corporation 

C8106 01/21/16 Notice of Filing 
C8107 
C8115 

01/21/16 Amended Answer and Affirmative Defenses to 
Plaintiffs' Complaint 

C8116- 
C8117 

01/21/16 J.P. Bushnell Packing Supply Co.'s 
Answer to All Counterclaims now or 
Hereinafter Filed and Counterclaim for 
Contribution 

C8118 01/21/16 Certificate of Service 
C8119 01/22/16 Notice of Hearing 
C8l20 01/25/16 Notice of Motion 
C8121- 
C8129 

01/25/16 Defendants, KCO, Inc.'s Motion for Summary 
Judgment 

C8130- C8132 01/25/16  Plaintiffs' Rule 237(b) Request to Defendant, 
DAP, Inc. 

C8133- 
C8134 

01/25/16 Plaintiffs' Rule 237(b) Request to Defendant, 
Bird Incorporated 

C8135- C8136 01/25/16 Plaintiffs' Rule 237(b) Request to Defendant, 
Tremco, Inc. 

C8137- 
C8140 

01/25/16 Plaintiffs' Rule 237(b) Request to Defendant, 
Pneumo Abex LLC 

C8141- 
C8145 

01/25/16 Plaintiffs' Rule 237(b) Request to Defendant, 
Honeywell International, Inc. 

C8146- C8149 01/25/16 Plaintiffs' Rule 237(b) Request to Defendant, 
Owens-Illinois, Inc. 

C8150- 
C8151 

01/25/16 Plaintiffs' Rule 237(b) Request to Defendant., JP 
Bushnell 

C8152- 
C8153 

01/25/16 Plaintiffs' Rule 237(b) Request to 
Defendant, CBS Corporation 
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C8154 
C8156 

01/25/16 Plaintiffs' Rule 237(b) Request to Defendant, 
Duro Dyne Corporation 

C8157- 
C8159 

01/25/16 Plaintiffs' Rule 237(b) Request to Defendant, 
Karnak Corporation 

C8160- 
C8162 

01/25/16 Plaintiffs' Rule 237(b) Request to Defendant, 
KCG, Inc. 

C8163 01/19/16 Motion for Entry of Agreed Order 
C8164 01/25/16 Order on Weil's Motion for Summary 

Judgment 
C8165- 
C8167 

01/29/16 Sprinkmann Sons Corporation’s Answer to J.P. 
Bushnell Packing Supply Co.'s Counterclaim for 
Contribution and Setoff 

C8168- 
C8267 

02/04/16 Motion for Summary Judgment (Sprinkmann) 

C8268 02/08/16 Notice of Filing 
C8269- 
C8273 

02/08/16 Defendant, OAP, Inc. k/n/a La Mirada 
Products Co., Inc.’s Request for Production 
at Trial to Plaintiff Pursuant to Rule 237 

C8274 02/09/16 Notice of Filing 

C8275- 
C8276 

02/09/16 Defendant Owens-lllinois, Inc.'s Answer to 
Counterclaim for Contribution of J.P. Bushnell 
Packing  Supply Co.'s Re; Amendment to 
Complaint 

C8277 02/09/16 Order Approving Settlement with Union 
Carbide Corporation 

C8278 02/11/16 Certificate of Service 
C8279-C8331 02/16/16 Honeywell International Inc.’s Consolidated 

Motion in Limine 
C8332-C8343 2/16/16 Honeywell International Inc.’s Motion in 

Limine to Preclude from Trial All References 
to and Testimony Regarding the 
Environmental Protection Agency’s (EPA) 
Current Best Practices for Preventing 
Asbestos Exposure Among Break and Clutch 
Repair Workers 

C8344-C8351 2/16/16 Honeywell International Inc.’s Motion in 
Limine to Preclude from Use of, or Reference 
to, Bendix Material Safety Data Sheets 
(“MSDS Sheets”)  by Plaintiffs at Trial 

C8352-C8356 2/16/16 Honeywell International Inc.’s Motion in 
Limine to Exclude Evidence Relating to Plant 
Conditions and Employees. 

C8357- 
C8358 

02/16/16 Honeywell International Inc.'s Motion in Limine 
Regarding The Illinois Pollution Control board's 
Proposed Asbestos Ban 

C8359 
C8367 

02/16/16 Honeywell International Inc.’s Motion in 
Limine to Bar Examination of Witnesses 
without Appropriate Foundation 

C8368- 
C8372 

02/16/16 Honeywell International Inc.'s Motion in 
Limine Re: Improper Arguments 

C8373-C8479 02/16/16 Honeywell International Inc.'s Motion to 
Quash Rule 237(b) Request 

C8480- 
C8482 

02/26/16 Sprinkmann Sons Corporation's Rule 237(b) 
Requests to Plaintiff 
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C8483- 
C8485 

02/26/16 Sprinkmann Sons Corporation's Motion to 
Bar 
Testimony of Various Co-Workers 

C8486- 
C8489 

02/26/16 Sprinkmann Sons Corporation's Motion in 
Limine to Exclude Purchase Orders or 
Invoices as Evidence of E:xposure 

C8490 
C8492 

02/26/16 Sprinknmnn Sons Corporation's Motion to 
Allow 
Admission of Plaintiff's E:q,osure to Asbestos 
from Non-parties and/or Settled 
Defendants 

C8493- 
C8494 

02/26/16 Sprinkmann Sons Corporation's Motion to 
Adopt Co-Defendants Motion in Limine and 
other Pretrial Motions 

C8495- 
C8500 

02/26/16 Sprinkmann Sons Corporation's 
Memorandum in Support of Its Motion to 
Bar Testimony of Various Co- Workers 

C8501- 
C8508 

02/26/16 Sprinkmann Sons Corporation’s Consolidated 
Motion in Limine 

 
 

VOLUME 20 
  
  
 

NUMBER DATE DESCRIPTION 
C8509 03/02/16 Notice of Filing 
C8510- 
C8514 

03/02/16 Owens-Illinois Inc.'s Motion in Limine 

C8515 -

C8693 

03/02/16 Owens-Illinois, lnc.'s Memorandum in 
Support of lts Motion in Limine to Admit 
Certain Deposition Testimonv of Willis G. 
Hazard 

C8694- 
C8876 

03/02/16 Owens-Illinois, Inc.'s Memorandum in 
Support of its Motion in Limine to Admit 
Certain Prior Trial Testimony of Richard E. 
Grimmie 

C8877- 
C8880 

03/02/16 Owens-Jllinois, Inc.'s Memorandum in 
Support of Its Motion in Limine to Exclude 
Certain Prior Testimony of Drs. Joel Bender 
and Jon Konzen 

C8881- 
C8900 

03/02/16 Owens-Illinois, Inc.'s Memorandum in 
Support of Its Motion in Limine to Bar 
Introduction of the Affidavit of Paul J. Hanly, 
Jr. 

C8901- 

C8903 
03/02/16 Owens-Illinois, Inc.’s Memorandum in 

Support of its Motion in Limine to Bar Evidence 
or References to Pleadings o Arguments of 
Counsel from any Other Litigation 

C8904- 
C8906 

03/02/16 Owens-Illinois, Inc.'s Memorandum in Support 
of Its Motion in Limine to Bar References to 
Owens-Illinois Inc.'s Litigation Conduct 

C8907- 
C8945 

03/02/16 Owens-Illinois, Inc.’s Memorandum in Support 
of lts Motion in Limine to Bar References to 
Owens-Illinois, Inc. v. T&N LTD. and Cape PLC 
Litigation 
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VOLUME 21 
NUMBER DATE DESCRIPTION 
C8948- 
C8950 

03/02/16 Owens-Illinois, Inc.'s Memorandum in 
Support of lts Motion in Limine to Exclude 
Evidence of Post-Califano Conduct 

C8951- 
C8953 

03/02/16 Owens-Illinois Inc.'s Memorandum in 
Support of its Motion in Limine to Exclude 
Evidence Offered for Purposes of Showing 
Contemporaneous Agreement 

C8954- 
C8972 

03/02/16 Owens-Illinois, Inc.'s Memorandum in 
Support of lts Motion in Limine to Exclude 
Evidence of Post-OSHA Conduct 

C8973- 
C9012 

03/02/16 Owens-Illinois, Inc.'s Memorandum in 
Support of Its Motion in Limine to Bar Bony 
Castleman from Testifying 

C9013- 
C9042 

03/02/16 Owens-Illinois, Inc.'s Memorandum in Support 
of Its Motion in Limine to Exclude Hearsay 
Statements by Alleged Co-Conspirators 

C9043- 
C9046 

03/02/16 Owens-Illinois, lnc.'s Memorandum in 
Support of Its Motion in Limine to Exclude 
Evidence of Any Alleged Conspiracies  Not 
Involving Owens-Illinois 

C9047-
C9073 

03/02/16 Owens-Illinois, Inc.’s Memoradum in 
Support of Its Motion in Limine to Prohibit 
References to Destruction of Documents or 
Other Evidence 

C9074- 
C9076 

03/02/16 Owens-IIlinois Inc.’s Memorandum in 
Support of Its Motion in Limine to Bar 
References to Trade Organizations of Which 
Owens-Illinois Was Not a Member 

C9077- 

C9079 

03/02/16 Owens-Illinois, Inc.'s Memorandum in 
Support of Its Motion in Limine to Exclude 
Purchase Orders, lnvoices Building 
Specifications, or Abatement Records us 
Evidence of Exposure 

C9080- 
C9082 

03/02/16 Owens-Illinois, Inc.’s Memorandum in Support 
of Its Motion in Limine to Bar Testimony 
Referring to Alleged Asbestos Related Illnesses 
of Individuals Other than John Jones if Offered 
to Prove Exposure or Causation 

C8946- 
C8947 

03/02/16 Owens-Illinois, Inc.'s Memorandum in 
Support of Its Motion in Limine to Bar 
Evidence of the AAA Arbitration Involving 
Owens-Illinois, Inc. and Owens Corning 
Fiberglas Corp. 
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C9083-C9085 03/02/16 Owens-Ilinois Inc.’s Memorandum in 
Support of Its Motion in Limine to Bar 
Evidence Regarding the Relationship Between 
Philip McWeeny or Joseph O'Hara and Schiff 
Hardin 

C9086 
C9092 

03/02/16 Owens-Illinois, Inc.'s Memorandum in 
Support of Its Motion in Limine to Bar 
Evidence of Claims Made by Owens-
Illinois, Inc. Employees Alleging 
Asbestos- Related Disease 

C9093- 
C9095 

03/02/16 Owens-Illinois, Inc.'s Memorandum in Support 
of its Motion in Limine to Bar the 
Testimony of Robert Mason 

C9096- 
C9099 

03/02/16 Owens-lllinois, Inc.'s Memorandum in 
Support of Its Motion in Limine to Bar 
Prohibit Questioning of Witnesses Absent 
Proper Foundation Demonstrating Witness's 
Personnel Knowledge 

C9100- 
C9126 

03/02/16 Owens-Illiois Inc.’s Memorandum in 
Support of Its Motion in Limine to Exclude 
Evidence of Alfred C. Hirth's Speech Titled 
''The Problem" 

C9127- 
C9132 

03/02/16 Owens-Illinois Inc.'s Memorandum in Support 
of Its Motion in Limine to Bar Evidence of 
Owens-Coming Fiberglas Stock Ownership 

C9133- 
C9135 

03/03/16 Homasote Company's Motion for Set-Off 

C9136- 
C9166 

03/02/16 Homasote Company's Initial Motions in 
Limine 

C9167- C9176 03/14/16 Plaintiff's' Motion to Compel Homasote Re: 
Depositions of Pietras and Harned 

C9177- 
C9179 

03/28/16 Motion to Extend Cruse Management 
Deadlines 

C9180- 
C9181 

03/28/16 Notice of Hearing 

C9182- 
C9187 

04/05/16 Defendant Homasote Company’s Response 
to Plaintiffs' Motion to Compel Re: 
Depositions of Pietras and Hamed 

C9188- 
C9189 

04/08/16 Notice of Service of Discovery 
Documents 

C9190 04/11/16 Motion for Substitution of Counsel 
C9191 04/11/16 Notice of Filing 

C9192 04/12/16 Order on Motion for Substitution of Counsel 

C9193- 
C9195 

04/12/16 Order on Defendant Owens-Illinois Inc.’s 
Motion for Summary Judgment on Civil 
Conspiracy 

C9196- 
C9199 

04/12/16 Order on Defendant Pneumo Abex's 
Motion for Summarv Judgment on Civil 
Conspiracy 
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C9200- 
C9202 

04/12/16 Order on Defendant Honeywell 
International Inc.'s Motion for Summary 
Judgment on Civil Conspiracy 

C9203 04/13/16 Certification of Counsel 

C9204 04/13/16 Certification of Counsel 
C9205 04/19/16 Order J.P. Bushnell's Stipulation 

C9206 04/19/16 Amended Substitution of Counsel 
C9207 05/02/16 Notice of Hearing 

C9208 05/02/16 Cancellation of Notice of Hearing 

C9209 05/09/16 Plaintiffs' Motion for Rule 304(A) 
Finding as to Defendant Pneumo 
Abex. LLC 

C9210- 
C9211 

05/10/16 Agreed Order 

C9212 05/10/16 Order 

C9213- 
C9214 

05/11/16 Plaintiffs’ Motion for Rule 304(A) 
Finding as to Defendant Owens-
Illinois 

C9215 5/17/16  Agreed Order 

C9216 05/17/16 Order on Owens Illinois Motion for 
Summarv Judgment 

C9217- 
C92I8 

05/31/16 Notice of Appeal 

C9219 05/31/16 Certificate of Service 

C9220- 
C9222 

05/31/16 Motion to Stay the Case Pending Appeal 

C9223 05/31/16 Certification of Counsel 

C9224- 
C9226 

05/31/16 CertainTeed Corporation's Supplemental 
Disclosures of Expert Witnesses 

C9227 06/02/16 Notice of Hearing 
C9228 06/03/16 Certification of Counsel 

C9229- 
C9230 

06/06/16 Defendant Bird Incorporated's Joinder in Co-
Defendants' Motion to Stay the Case 
Pending: Appeal 

C9231 06/06/16 Notice of Hearing 

C9232 06/10/16 Letter to Attorney Steve Wood from 
Appellate Court Re: Filing of Appeal 

        
 

VOLUME 22 
 
 NUMBER DATE DESCRIPTION 

C9233- 
C9321 

07/27/16 Report of Proceedings of the Motion for 
Summary Judgment 
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STATE OF ILLINOIS m ~
IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT

RICHLAND COUNTY

JOHN JONES and ~~ '-~.~ ~ ~~
DEBORAH JONES , ) ~« «ALE ~ ~~~~~.~~

~ CC7. t[~

Plaintiffs, )

vs. ) No. 2013-L-21

AKZO NOBEL PAINTS, LLC, et al.,

Defendants.

ORDER ON DEFENDANT OWENS-IL'S MOTION FOR
SUMMARY JUDGMENT ON CIVIL CONSPIRACY

This cause now coming on to be heard on this, the 12th day of

January, 2016, on Defendant, OWENS-ILLINOIS'S, Motion for Summary

Judgment on Civil Conspiracy, and the Plaintiffs appearing by their

attorney, and Defendant appearing by its attorney, and the Court,

considering all the pleadings, exhibits, arguments of counsel, and

case law cited, and now being fully advised, FINDS:

Jurisdiction

The Court has jurisdiction over the parties and subject matter.

Standard of Review for the Motion

The Illinois Supreme Court has provided guidance for the

standard of review, "The United States Supreme Court has held that a

ruling on a motion for a directed verdict or summary judgment

'necessarily implicates the substantive evidentiary standard of proof

that would apply at the trial on the merits . "' Reed v. Nw. Pub. Co. ,

Page 1
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124 Ill. 2d 495, 512, 530 N.E.2d 474, 481 (1988). ,

A conspiracy is almost never susceptible to direct proof. Walsh

v. Fanslow, 123 Ill.App.3d 417, 422, 78 Ill.Dec. 846, 462 N.E.2d 965

(1984). Usually, it must be established "from circumstantial evidence

and inferences drawn from evidence, coupled with common-sense

knowledge of the behavior of persons in similar circumstances."

Adcock, 164 I11.2d at 66, 206 Ill.Dec. 636, 645 N.E.2d 888. If a

civil conspiracy is shown by circumstantial evidence, however, that

evidence must be clear and convincing. McClure v. Owens Corning

Fiberglas Corp., 188 Ill. 2d 102, 134, 720 N.E.2d 242, 258 (1999).

Under this clear and convincing standard, "if the facts and

circumstances relied upon are as consistent with innocence as with

guilt it is the duty of the court to find that the conspiracy has not

been proved." McClure v. Owens Corning Fiberglas Corp., 188 ..Ill. 2d

102, 140-41, 720 N.E.2d 242, 261 (1999).

Facts

The Court was presented with a generous amount of pleadings,

exhibits, and documents from Plaintiffs and Defendant. Counsel for

Plaintiffs and Defendant readily admitted at argument that the body

of evidence in the instant matter is the same as that in Gillenwater

v. Honeywell International, Inc., 2013 IL App (4th) 120929, 996

N.E.2d 1179.

Analysis

The Court in the instant matter, after reviewing the facts,

Page 2
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pleadings, and law, especially Gillenwater, finds that this matter is

indistinguishable from Gillenwa~er an the material issues. There is

no Fifth District case on these issues and this Court is persuaded by

the Fourth District case of Gillenwater; therefore, this Court adopts

the findings and analysis of Gillenwater and finds that summary

judgment in favor of Defendant is proper.

IT IS HEREBY ORDERED AND ADJUDGED:

A. OWENS-ILLINOIS'S Motion for Summary Judgment on .Civil

Conspiracy is GRANTED.

B. This is a final and appealable order.

ENTERED: /.? ~0~~'
CIRCUIT JUDGE

Page 3 ~ ~ ~ ~ g J
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S'TA'GE OF I~~..Il~t~IS
IN 'THE CIRCUIT COURT OF TF~E SECOND ICIAL CIl2CUIT

COLTNTI' ~~+' RI~IF~.AND

JOHN JONES and DEBORAH JONES,

~ f
Plaintiffs, )

~~.c~~< i

v. ) No. 13-L-21 
~f~ ~T C~.E~ R~iCt-~~q p C~. t[.

OWENS-ILLINOIS, INC., et al.,

Defendants. )

ORDER

This cause coming before the Court on Defendant Owens-Illinois, Inc.'s previously-filed

Motion for Summary Judgment, parties present by counsel, the Court having reviewed the

submissions and having been fully advised in the premises, it is hereby agreed and ORDERED:

Over Plaintiffs' objection, Owens-Illinois, Inc.'s Motion for Summary Judgment is
GRANTED as to the Exposure Counts of Plaintiffs' Complaint. Summary
Judgment is hereby entered in favor of Owens-Illinois, Inc. and against Plaintiffs
on all remaining counts.

Date: ~ , 2015
JUDGE

Order prepared by:
Matthew V. Chitnienti
Riley Safer Holmes & Cancila LLP
Three First Naticanal Plaza
70 W. Madison St,, Suite 2400
Chicago, IL 60602
Counsel for Defendant, Owens-Illinois, Inc.

to ~S 
'~~ 

'~v~

rj
`~~ `G,~~:~s

r
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STA"TE OF ILLINOIS
IN "THE CIRCUIT COURT OF THE ELEVEN'T'H JUDICIAL CIRCUIT

COUNTY OF MC LEAN
JOHN JONES and DEBORA~I JONES )

Plaintiffs, )

v. ~ 3 L' ~~~~f
AKZO NOBEL PAINTS LLC f/k/a THE G~' ~~'~~~~~~'~'~~ ~~~~~> ~TM~ I~Tni~r n~~~`. V~'~~l~f~, a~~
GLIDDEN CO., AMERICAN BILTRITE, INC.,
AMERICAN TAR PRODUCTS, INC., f/k/a ) AEG o ~ Z~16
KOPPERS PRODUCTS, INC., AMERON ~~~~~ ~~ ~ ~'~ ~ ~~ ~ ,
INTERNATIONAL CORPORATION, ~ ; ~~~ ~ ~ ~ ~

orr~E~ FBECHTEL CORPORATION, BIRD ) ~ I ~~' '~ ~ ~~~~ ~
INC."ORPORATED, BORG WARNER ) ~~ ' ~'
CORPORATION by its successor-in-interest, ) ~f~~Cli~' ~~~~~ `~
BORG WARNER MORSE TEC, INC., BRAND )
INSULATIONS, INC., CATERPILLAR, INC., )
CBS CORPORATION, f/k/a VIACOM, INC.,
Merger to CBS CORPORATION, f/k/a ) ~~~,Q~~ ,~ ~i~ ~-~
WESTINGHOUSE ELECTRIC CORPORATION,) ~ t.~~ ~ ,, ~ ~ ~ ~ _ ~ , ~~ ~~
CSR, INC., CSR, LTD., C~RTAINTEED ~ _. z ._~,_ __,~ -'- ~ ,~ ~.~,.., ~ ~~„~`_~~.

CORPORATION, CHICAGO GASKET )
COMPANY, CLEAVER-BROOKS, a Division of )
AQUA-CHEM, INC„ CON WED
CORPORATION, CRANE COMPANY, CROWN) _
CORK &SEAL USA, INC., DAP, INC., DE WITT) ~
PRODUCTS CO., DOMCO PRODUCTS TEXAS, )
L.P., DR.ACO MECHANICAL SUPPLY, INC., ) ~ ~~.
DURO DYNE CORPORATION, FOSTER
WHEELER ENERGY CORPORATION, )
GENERAL ELECTRIC COMPANY,
GENERAL GASKET CORPORATION,
GENERAL REFRACTORIES CO., j
GEORGIA-PACIFIC ..CORPORATION, )
THE GOODYEAR TIRE &RUBBER COMPANY,)
HOMASOTE COMPANY, HONEYWELL
INTERNATIONAL, INC., INDUSTRIAL
HOLDING CORPORATION, J-M
MANUFACTURING COMPANY, INC., )
JOHN CRANE, INC., J.P, BUSHNELL PACKING)
SUPPLY CO., KAISER GYPSUM COMPANY, )
INC., KARNAK MIDWEST, LLC, KCG, INC., ) s
KELLY MOORS PAINT COMPANY, )
KELSEY-HAVES COMPANY, )
KIMBERLY-CLARK ~ORPOR.ATION, )

I

~ ~~~~Files:Jones:Complaint:Complaint.doc 1

j

~~' ~~~~~
A064

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



{

McMAS'I~ER-GARB SUPPLY LO.. )
MANNINGTON MILLS, INC., )
MECHANICAL INSULATION CO. INC., )
METROPOLITAN LIFE INSURANCE )
NATIONAL SERVICE INDUSTRIES, INC., )
OAKTABGO, INC., OWNS-ILLINOIS, INC., )
PNEUMO ABEX LLC, RAPID-AMERICAN )
CORPORATION, SHERWIN-WILLIAMS
COMPANY, SIMPSON TIMBER COMPANY, ~
SPRINKMANN SONS CORPORATION, )
SPX COOLING TEC~INOLOGIES, INC., )
SUPERIOR BOILER WORKS, INC., THIEM )
CORPORATION, TRANE U.S. INC., )
TREMCO, INC., UNION CARBIDE )
CORPORATION, WEIL-MCLAIN COMPANY, )
WELCO MANUFACTURING COMPANY, )
YORK INTERNATIONAL CORPORATION )
ZURN INDUSTRIES LLC, )

Defendants. j ~ ,

COMPLAINT

Count 1

Plaintiff, JOHN JONES complains of Defendants, PNEUMO ABEX LLC, OWENS-ILLINOIS,

INC,, METROPOLITAN LIFE INSURANCE COMPANY, and.HONEYWELLINTERNATIONAL,

INC., as follows:

1. JOHN JONES worked in the construction industry doing carpentry and other trades at

locations throughout central Illinois from 1962 through the 1970's. His job sites include residential

construction (remodeling and new construction).:

2. JOHN JONES worked on his own vehicles, including brake.. jobs using brake linings

manufactured by Bendix and Abex.

3. Asbestos was present, and rendered airborne, at the locations where JOHN JONES was

employed and from his work on brakes from 1962 through 1979.

Fi Ies:Jones:Complaint:Complaint.doc
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4. Unarco Industries, Inc., RaymarkIndustries, Inc. (forme~•ly Raybestos-'Manhattan, Inc.),

Owens Corning, and Owens-Illinois, Inc. are corporations, and they, 01- their corporate predecessors,

were during the dine relevant to the allegations herein, iii the business of manufactul•ilig and distributing

asbestos and asbestos co~itaininb products.

5. Defendants Pne~umo Abex LLC, Owens-Illinois one., and Honeywell International, I~ic.

a1-e corpo~•ations acid were, dui•ulb the times relc,vant to the allegations hertill, themselves or through

predecessors, in the business of manufacit~ring and distributing asbestos and asbestos containing

products.

6. Defendant, Metropolitan Life Insurance Company, is a corporation.

7. Hereafter "Conspirators" refers to each of the corporations named in paragraphs 4

through.. b.

8. JOHN JONES was exposed to asbestos, including asbestos from one or more of the

conspirators.

9. Exposure to asbestos is a cause of serious disease and death, including pulmonary fibrosis

'(sometimes called asbestosis) and malignancies, .including lung cancer and mesothelioma.

i 0. JOHN JONES contracted lung cancer as a result of his exposure to asbestos.

1 1. The lung cancer from which JOHN JONES suffers is an indivisible injury which resulted

from the total and cumulative effect of all the asbestos to which he was exposed.

12. Before JOHN .JONES' exposure to asbestos, the Conspirators knew that exposure to

asbestos caused serious disease and death.

13. The Conspirators knew that individuals exposed to asbestos were ignorant of the

hazardous properties of asbestos.

Files:Jones:Complaint:Complaint.doc ~, O 0 ~ ~ ~ 3
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14. Before and during his. exposure to asbestos, JOHN JONES was unaware that exposure to

asbestos caused serious disease and death.

15. The knowledge of the Conspirators included the following:

a) two or more Conspirators had been in the asbestos business
for years and had directed manufacturing operations;

b) each had actual knowledge of asbestos disease and death

among wol•kers exposed. to asbestos as early as the 1940's.

16. The Conspirators lcliew that asbestos was inherently dangerous and knew that under the

i

decisional law of Illinois and other states, each was under a duty not to sell asbestos without providing ~

adequate warning of its harmful qualities,

17. Two or more Conspirators had employees who were exposed to asbestos dust and each of

them had a statutory, regulatory, and decisional law duty to provide their employees with a safe place to

work, or at the least, to warn the employees of the hazards presented by .the presence of asbestos dust.

l8. Each Conspirator knew that if it adequately. warned its own employees and other persons

who were at risk of asbestos disease, the publication of such warning would cause workers to leave the

industries using asbestos and therefore reduce the sale and usage of asbestos and cause those who were

...exposed through neighborhood exposure to press for the cessation of such exposure.

19. The Conspirators knowingly. conspired, implicitly agreed, or had a mutual understanding

among themselves to, among others:

a) assert what was not true, that it was safe or non-toxic for people to

be exposed to asbestos and asbestos-containing products;

b) fail to provide information about the harmful effects of asbestos to

exposed persons.

20. One or more of the Conspirators performed the following overt acts in furtherance of the

conspiracy:

~~QOJ~
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a) sold asbestos products. which were used at the locations where John Jones

worked without warning of the hazards known to the seller,

including the sale and use of products of Johns-Manville, Owens Corning,

and Owens-Illinois, which exposed John Jones to asbestos;

U) refused to warn its own employees about the hazards of asbestos known to

it, specifically included is the refusal of Unarco and Owens Corning to

warn their employees at the Bloomington, Illinois plant during the years

1951-1972;

c) edited and altered the reports and drafts of publications initially

prepared by Dr. Lanza concerning the hazards of asbestos during the

1930's;

d} agreed in writing not to disclose the results of research on the effects of

asbestos upon health unless the results suited their interests;

e) obtained an agreement in the 1930's from the editors of ASBESTOS, the

only trade magazine devoted exclusively to asbestos, that the magazine

would never publish articles on the fact that exposure to asbestos caused

disease, and sustained this. agreement into the 1970's;

suppressed the dissemination of a report by Dr. Gardner in 1943 which

was critical of the concept that there was a safe level of asbestos exposure;

g) through their control of the Asbestos Textile Institute (ATI), defeated

further study of the health of workers when William Hemeon graphically

demonstrated the need for such study and dissemination of information in

the 1940's;

h) edited and altered the reports and drafts of publications regarding

asbestos and health initially prepared by Dr. Vorwald during 1948-1951;

i) suppressed the results of the Fibrous Dust Studies conducted during 1966-

74 by the Industrial Health Foundation, Inc., Johns-Manville, Raybestos

Manhattan, Owens Corning, Pittsburgh Corning Corporation and PPG.

Industries, wnicn results demons~-ai~d a~~d ccr~fi~-iri~d that cxyasu~e ~~

asbestos caused lung cancer and mesothelioma;

j) acting under the name of NIMA, published a pamphlet entitled

"Recommended Health Safety Practices for Handling and Applying

Thermal Insulation Products Containing Asbestos" in which they

purported to inform readers about the health hazards of airborne asbestos,

but withheld, among other facts, that asbestos caused serious disease and

death, including cancer, that there was no cure for asbestos disease, and

that there was no known safe. level of exposure to asbestos;

Files:Jones:Complaint:Complaint.doc 
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k) purchased asbestos which did .not contain warnings from co-
conspirators, to which the purchaser then exposed its own employees
without warning of the. hazards :known to the seller and purchaser,
:including the. purchase of asbestos. by_Owens-Illinois from Unarco;

1) refused to warn its. employees who had to use. asbestos-containing
materials in the manufacture of other products for the conspirator of the..
hazards of exposure to asbestos known to the conspirator, including the
:refusal of Owens.-Illinois to warn its employees who were exposed to
asbestos in connection with the manufacture of glass products of the
hazards of asbestos known to Owens-Illinois;

m) purchased asbestos which did not contain warnings from co-conspirators,
to which the..purchaser then expected its own employees without warning
of the hazards known to the seller and purchaser, including the purchase of
asbestos by Bendx (n/k/a Honeywell) from Johns-Manville;

n) refused to warn its employees who had to use asbestos-containing
materials in the manufacture of other products for the conspirator of the
hazards of exposure to asbestos known to the conspirator, including the
refusal of Bendix to warn its employees who were exposed to asbestos in
:connection with the manufacture of friction products of the hazards of
asbestos known to Bendix; and

o) altered, including the deletion of all references to the association of
asbestosis and lung cancer, the original report of the. study performed. by
Braun of the Industrial Hygiene Foundation before the altered version was
published in 1958.

21. The agreement or understanding and the acts done in furtherance of the agreement

or understanding were proximate causes of JOHN JONES' injuries.. .

22. Mechanical Insulation Co. Inc: and John Crane, Inc., named in other counts of this

complaint, have, or had, their principal places of business in the state of Illinois.

23. JOHN JONES did not know, nor could he have known, that his disease was

wrongfully caused by exposure to asbestos until January of 2012, when he learned exposure to

asbestos was a cause of lung cancer.
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WHEREFORE, Plaintiff, JOHN JONES, requests damages. from Defendants, jointly. and

severally with the other Defendants named in this cause, in an amount in excess of $50,000 .and

demands trial by J~'Y•

Count 2

.Plaintiff, DEBORAH JONES, complains of Defendants, PNEUMO ABEX LLC, OWENS-

ILLINOIS, INC., METROPOLITAN LIFE INSURANCE COMPANY, and HONEYWELL

INTERNATIONAL, INC., as follows:

1-20. Plaintiff repeats and realleges paragraphs 1-20 of Count 1.

21. Plaintiff is the spouse of John Jones.

22. As a result of the injury to her husband, Plaintiff suffered an injury to her

husbandlwife relationship and became obligated for the expense of the medical care received by

her husband.

23. The agreements and acts done in furtherance of the agreement or understanding

wereproximate causes of Plaintiff's loss.

24. Plaintiff repeats and realleges paragraph 23 of Count 1.

WHEREFORE, Plaintiff, DEBORAH JONES, requests damages from Defendants,

jointly and severally with the other Defendants named in this cause, in an amount in excess of

$50,000 and demands trial by jury.

Count 3

Plaintiff, JOHN JONES, complains of Defendants, AKZO NOBEL PAINTS, LLC, f/k/a THE

GLIDDEN CO., AMERICAN BILTRITE, INC., AMERICAN TAR PRODUCTS, INC., f/k/a

KOPPERS PRODUCTS, INC., AMERON INTERNATIONAL CORPORATION, BECHTEL

CORPORATION, BIRD INCORPORATED, BORG WARNER CORPORATION by its successor-in-
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__

interest, BORG WARNER MORSE TEC, INC., BRAND INSULATIONS, INC., CATERPILLAR,

INC., CBS CORPORATION, f/k/a VIACOM, INC., Merger to CBS.CORPORATION, f/k/a

WESTINGHOUSE ELECTRIC CORPORATION, CSR, INC., CSR, LTD., CERTAINTEED

CORPORATION, CHICAGO GASKET COMPANY, CLEAVER-BROOKS, a Division of AQUA-

CHEM, INC., CONWED CORPORATION, CRANE COMPANY, CROWN CORK &.SEAL USA,

INC., DAP, INC., DE WITT PRODUCTS CO., DOMCOPRODUCTS TEXAS, L.P., DR.ACO

MECHANICAL SUPPLY, INC., DURO DYNE CORPORATION, FOSTER WHEELER ENERGY

CORPORATION, GENERAL ELECTRIC COMPANY, GENERAL GASKET CORPORATION,

'GENERAL REFRACTORIES CO., GEORGIA-PACIFIC CORPORATION, THE GOODYEAR TIRE

RUBBER COMPANY, HOMASOTE COMPANY, HONEYWELL INTERNATIONAL, INC.,

INDUSTRIAL HOLDING CORPORATION, J-M .MANUFACTURING COMPANY, INC., JOHN

CRANE, INC., J.P. BUSHNELL PACKING SUPPLY CO., KAISER GYPSUM COMPANY, INC.,

KARNAK MIDWEST, LLC, KCG, INC.,KELLY MOORS PAINT COMPANY, KELSEY-HAYES

COMPANY, KIMBERLY-CLARK CORPORATION, McMASTER-GARB SUPPLY CO,,

MANNINGTON MILLS, INC., MECHANICAL INSULATION CO, INC., METROPOLITAN LIFE

INSURANCE COMPANY, NATIONAL SERVICE INDUSTRIES, INC., OAKFABCO, INC.,

OWENS-ILLINOIS, INC., PNEUMO ABEX LLC, RAPID-AMERICAN CORPORATION,

SHERWIN-WILLIAMS COMPANY, SIMPSON TIMBER COMPANY, SPRINKMANN SONS

CORPORATION, SPX COOLING TECHNOLOGIES, INC., SUPERIOR BOILER WORKS, INC.,

THIEM CORPORATION, TRANS U.S. INC., TREMCO, INC., UNION CARBIDE CORPORATION,

WEIL-MCLAIN COMPANY, WELCO MANUFACTURING COMPANY, YORK

INTERNATIONAL CORPORATION, and ZURN INDUSTRIES LLC, as follows:

1. Plaintiff repeats and realleges paragraphs 1-3 of Count 1.
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4. Defendants, Akzo Nobel Paints, LLC, f/k/a The Glidden Co., American Bilrite,

Inc., American Tar Products, Inc., f/k/a Koppers Products, Inc., Ailleron International

Corporation, Bechtel Corporation, Bird Incorporated, Borg Warner Corporation by its successor-

in-interest, Borg Warner Morse Tec, Inc., Brand Insulations, Inc.., Caterpillar, Inc., CBS

Corporation, f/k/a, Viacom, Inc.,.merger to CVS Corporation, f/k/a Westinghouse Electric

Corporation, CSR, Inc., CSR, Ltd., Certainteed Corporation, Chicago Gasket Company, Cleaver-

Brooks, a Division of Aqua-Chem, Inc., Conwed Corporation, Crane Company, Crown Cork &

Seal. USA, Inc., DAP, Inc., DeWitt Products Co., Domco Pa•oducts Te~ac, L.P.,'Draco

Mechanical Supply, Inc., Duro Dyne Corporation, Foster Wheeler energy Corporation, General

Electric Company, General Gasket Corporation, General Refractories, Georgia-Pacific

Corporation, The Goodyear Tire &Rubber Company, Homasote Company, Honeywell

Ìnternational, Inc., .Industrial Holding Corporation, J-M Manufacturing Company, Inc., John

Crane, Inc., J.P. Bushnell Packing Supply Co., Kaiser .Gypsum Company, Inc., Karnak Midwest,

LLC, KCG, Inc., Kelly Moore Paint Company, Kelsey-Hayes Company, Kimberly-,Clark

Corporation, McMaster-.Carr Supply Co., Mannington Mi11s, Inc., Mechanical Insulation Co.,
I

Inc. Metropolitan Life Insurance Company, National Service Industries, Inc., Oakfabco, Inc.,
I

Owens-Illinois, Inc., Pneumo Abex LLC, Rapid-American Corporation, Sherwin-Williams ~

Company, Simpson Timber Company, Sprinkmann Sons. Corporation, SPX Cooling

Technologies, Inc., Superior Boiler Works, Inc., Thiem Corporation, Trane U.S., Inc., Tremco, ~

Inc., Union Carbide Corporation, Weil-McLain Company, Welco Manufacturing Company,

York International Corporation, and Zurn Industries, LLC, were in the business of manufacturing

and selling asbestos containing products or asbestos fiber.

5. Hereafter "Defendant" refers to each of the parties named in Paragraph 4.
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6. Defendant manufactured and sold asbestos containing products which were used

by .JOHN JONES or others. in his proximity at the locations .where JOHN JONES worked.

7. Defendant's products_ gage :off dust.

8. JOHN JONES was exposed to asbestos dust from Defendant's :products, as listed

in attachment A.

9, Pulmonary fibrosis (sometimes called asbestosis) and malignancies, including

lung cancer and mesothelioma, are. caused by exposure to asbestos.

10. JOHN JONES contracted lung cancer as a result of being exposed to asbestos

from Defendant's,products.

l 1. The lung cancer is a single, indivisible injury.

12. Before. Defendant manufactured and sold the products to which JOHN JONES

:was exposed, Defendant knew, or should have known, that exposure to asbestos caused

pulmonary fibrosis and malignancies.

l3. Defendant was negligent in the following respects:

a) failed to warn that exposure to asbestos caused serious
disease and death;

b) failed to warn that exposure to asbestos caused
pulmonary fibrosis;

c) failed to warn that exposure to asbestos caused
malignancies;

d) failed to provide instruction as to safe methods, if
any existed, of handling and processing asbestos containing
products.

14. Defendant's negligence was a proximate cause of JOHN JONES' injuries.

15. Plaintiff repeats and alleges paragraph 23 of Count 1.

c000~
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WHEREFORE, Plaintiff, JOHN JONES, requests damages from Defendants,.

jointly and severally, in an amount in excess of $50,000 acid demands trial by jury.

Count 4

Plaintiff, DEBORAH JONES, complains of Defendants, AKZO NOBEL PAINTS, LLC,

f/k/a THE GLIDDEN CO„ AMERICAN BILTRITE,INC., AMERICAN TAR PRODUCTS,

INC., ffk/a KOPPERS PRODUCTS, INC., AMERON INTERNATIONAL CORPORATION,

BECHTEL CORPORATION, BIRD INCORPORATED, BORG WARNER CORPORATION

by its successor-in-interest, BORG WARNER MORSE TEC, INC., BRAND INSULATIONS,

INC., CATERPILLAR, INC., CBS CORPORATION, f/k/a VI~COM, INC., Merger to CBS

C(JRPORATION, f/k/a WESTINGHOUSE ELECTRIC CORPORATION, .CSR, INC., CSR,

LTD., CERTAINTEED CORPORATION, CHICAGO GASKET COMPANY, CLEAVER-

BROOKS., aDivision ofAQUA-CHEM, INC., CONWED CORPORATION, CRANE

COMPANY, CROWN CORK &SEAL USA, INC.; DAP, INC., DE WITT PRODUCTS CO.,

DOMCO PRODUCTS TEXAS, L.P., DRACO MECHANICAL SUPPLY, INC., DURO DYNE

CORPORATION, FOSTER WHEELER ENERGY CORPORATION, GENERAL ELECTRIC

COMPANY, GENERAL GASKET CORPORATION, GENERAL REFRACTORIES CO.,

GEORGIA-PACIFIC CORPORATION, THE GOODYEAR TIRE &RUBBER COMPANY,

HOMASOTE COMPANY, HONEYWELL INTERNATIONAL, INC., INDUSTRIAL

HOLDING CORPQR.ATION, J-M MANUFACTURING COMPANY, INC., JOHN CRANE,

INC., J.P. BUSHNELL PACKING SUPPLY CO., KAISER GYPSUM COMPANY, INC.,

KARNAK MIDWEST, LLC, KCG, INC.,KELLY MOORS PAINT COMPANY, KELSEY-

HAYES COMPANY, KIMBERLY-CLARK CORPORATION, McMASTER-GARB SUPPLY

CO., MANNINGTON MILLS, INC., MECHANICAL INSULATION CO. INC.,
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METROPOLITAN LIFE INSURANCE COMPANY, NATIONAL SERVICE INDUSTRIES,

INC., OAKFABCO, INC., OWENS-ILLINOIS, INC., PNEUMO ABEX LLC, RAPID-

AMERICAN CORPORATION, SHERWIN-WILLIAMS COMPANY, SIMPSON TIMBER

COMPANY, SPRINKMANN SONS CORPORATION, SPX COOLING TECHNOLOGIES,

INC., SUPERIOR BAILER WORKS, INC., THIEM CORPORATION, TRANS U.S. INC.,

TREMCO, INC., UNION CARBIDE CORPORATION, WEIL-MCLAIN COMPANY, WELCO

MANUFACTURING COMPANY, YORK INTERNATIONAL CORPORATION, and ZURN

INDUSTRIES LLC, as follows:

1-13. Plaintiff repeats and realleges paragraphs 1-13 of Court 3.

14-16. Plaintiff repeats and realleges paragraphs 21-22 of Count 2.

l Z Defendant's negligence was. a proximate cause of Plaintiff's loss.

l 8. Plaintiff repeats and realleges paragraph 23 of Count 1.

WHEREFORE, Plaintiff, DEBORAH JONES, requests damages from Defendants,

jointly and severally, in an amount in excess of $50,000 and demands trial by jury.

Count 5

Plaintiff, JOHN JONES, complains of Defendants, AKZO NOBEL PAINTS, LLC, f/k/a THE

GLIDDEN CO,, AMERICAN BILTRITE, INC., AMERICAN TAR PRODUCTS, INC., f/k/a

KOPPERS PRODUCTS, INC., AMERON INTERNATIONAL CORPORATION, BECHTEL

CORPORATION, BIRD INCORPORATED, BORG WARNER CORPORATION by its

successor-in-interest, BORG WARNER MORSE TEC, INC., BRAND INSULATIONS, INC.,

CATERPILLAR, INC., CBS CORPORATION, f/k/a VIACOM, INC., Merger to CBS

CORPORATION, f/k/a WESTINGHOUSE ELECTRIC CORPORATION, CSR, INC., CSR,

LTD., CERTAINTEED CORPORATION, CHICAGO GASKET COMPANY, CLEAVER-
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BROOKS, a Division of AQUA-CHEM, INC., CONWED CORPORATION, CRANE

COMPANY, CROWN CORK &SEAL USA, INC., DAP, INC., DE WITT PRODUCTS CO.,

DOMCO PRODUCTS TEXAS, L.P., DIZACO MECHANICAL SUPPLY, INC., DURODYNE

CORPORATION, FOSTER WHF,ELER ENERGY CORPORATION, GENERAL ELECTRIC

COMPANY, GENERAL GASKE"T CORPORATION, GENERAL REFRACTORIES CO.,

GEORGIA-PACIFIC CORPORATION, TI-~E UOODYEAR TIRE &RUBBER COMPANY,

HOMASOTE COMPANY, HONEYWELL 1N I'ERNATIONAL, INC., INDUSTRIAL

HOLDING CORPORATION, J-M MANUFACTURING COMPANY, INC., JOHN CRANE,

INC., J.P. BUSHNELL PACKING SUPPLY CO., KAISER GYPSUM. COMPANY, INC.,

KARNAK MIDWEST, LLC, KCG, INC.,KELLY MOORS PAINT COMPANY, KELSEY-

HAYES COMPANY, KIMBERLY-CLARK CORPORATION, McMASTER-GARB SUPPLY

CO., MANNINGTON MILLS, INC., MECHANICAL INSULATION CO. INC.,

METROPOLITAN LIFE INSURANCE COMPANY, NATIONAL SERVICE INDUSTRIES,

INC., OAKFABCO, INC., OWENS-ILLINOIS, INC., PNEUMO ABEX LLC, RAPID-

AMERICAN CORPORATION, SHERWIN-WILLIAMS COMPANY, SIMPSON TIMBER

COMPANY, SPRINKMANN SONS CORPORATION, SPX COOLING TECHNOLOGIES,

INC., SUPERIOR BOILER WORKS, INC., THIEM CORPORATION, TRANS U.S. INC.,

TREMCO, INC., UNION CARBIDE CORPORATION, WEIL-MCLAIN COMPANY, WELCO

MANUFACTURING COMPANY, YORK INTERNATIONAL CORPORATION, and ZURN

INDUSTRIES LLC, as follows:

1-12. Plaintiff realleges paragraphs 1-12 of Count 3.

13. Defendant was wilful and wanton in the following respects:

a~ 'Fa1~Pr~ fn ti»rn 4~n4 cvr.~n..rr~ 4n .-.x.1.....4.... ,7....~ ,.,..... ,. ,7 ,. .,..: .~__.. .l._____~/ i....i..~a vv rvuiaa ~iiu~ ~+ArlVJUlV ~v CIJUI.JIVJ UUJL l.0.UJGU JGIIVUJ U15GQ.SG

and death;
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b) failed to warn that exposure to .asbestos dust caused pulmonary
fibrosis;

c) failed to warn that exposure to .asbestos dust caused malignancies;

d) .failed to provide instruction as to safe methods, if any existed, of
handling and processing asbestos.

14. The wilfiil .and wanton conduct of Defendant was proximate cause of the injury to

JOHN JONES.

15. Plaintiff realleges paragraph 2 ~ of Count 1.

WHEREFORE, Plaintiff, JOHN JONES, requests damages, inclusive of punitive

damages, from Defendants, jointly and severally, in an amount in eXcess of $50,000 and

demands trial by jury.

..Count 6

Plaintiff, DEBORAH JONES, complains of Defendants, AKZO NOBEL PAINTS, LLC, f/k/a

THE GLIDDEN CO., AMERICAN BILTRITE,INC., AMERICAN TAR PRODUCTS, INC., f/k/a

KOPPERS PRODUCTS, INC., AMERON INTERNATIONAL CORPORATION, BECHTEL

CORPORATION, BIRD INCORPORATED, BORG WARNER CORPORATION by its successor-in-

interest, BORG WARNER MORSE TEC, INC., BRAND INSULATIONS, INC., CATERPILLAR,

INC., CBS CORPORATION, f/k/a VIACOM, INC., Merger to CBS CORPORATION, f/k/a

WESTINGHOUSE ELECTRIC CORPORATION, CSR, INC., CSR, LTD., CERTAINTEED

CORPORATION, CHICAGO GASKET COMPANY, CLEAVER-BROOKS, a Division of

AQUA-CHEM, INC., CONWED CORPORATION, CRANE COMPANY, CROWN CORK &

SEAL USA, INC., DAP, INC., DE WITT PRODUCTS CO., DOMCO PRODUCTS TEXAS,

L.P., DRACO MECHANICAL SUPPLY, INC., DURO DYNE CORPORATION, FOSTER

WHEELER ENERGY CORPORATION, GENERAL ELECTRIC COMPANY, GENERAL
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GASKET CORPORATION,'GENERAL REFRACTORIES CO„ GEORGIA-PACIFIC

CORPORATION, THE GOODYF,AR TIRE &RUBBER COMPANY, HOMASOTE

;COMPANY, HONEYWELL INTERNATIONAL; INC.. INDUSTRIALHOLDING

CORPORATION, J-M MANUFACTURING COMPANY, INC., JOHN CRANE, INC.. J.P.

BUSHNELL PACKING SUPPLY CO., KAISER GYPSUM COMPANY, INC.,'KARNAK

.MIDWEST, LLC, KCG, INC.,KF,LLY MOORS PAINT COMPANY, KELSEY-H~YES

COMPANY, KIMBERLY-CLARK CORPORATION, McMASTER-GARB SUPPLY CO.,

MANNINGTON MILLS, INC., MECHANICAL INSULATION CO. INC., METROPOLITAN

LIFE INSURANCE COMPANY, NATIONAL :SERVICE INDUSTRIES, INC., OAKFABCO,

INC., OWENS-ILLINOIS, INC.; PNEUMO ABEX LLC, RAPID-AMERICAN

CORPORATJON, SHERWIN-WILLIAMS COMPANY, SIMPSON TIMBER COMPANY,

SPRINKMANN SUNS CORPORATION, SPX COOLING TECHNOLOGIES, INC.,

SUPERIOR BOILER WORKS, INC., THIEM CORPORATION, TRANS U.S. INC.,

TREMCO, INC., UNION CARBIDE CORPORATION, WEIL-MCLAIN COMPANY, WELCO

MANUFACTURING.. COMPANY, .YORK INTERNATIONAL. CORPORATION, and ZURN

INDUSTRIES.. LLC, as follows:

1-13. Plaintiff repeats and realleges paragraphs 1-13 of Count 3.

14-16. Plaintiff repeats and realleges .paragraphs 21-22 of Count 2.
'~

17. Defendant's willful and wanton conduct was a proximate cause of Plaintiff's loss..

18. Plaintiff repeats and realleges paragraph 23 of Count 1.

WHEREFORE, Plaintiff, DEBORAH JONES, requests damages, inclusive of punitive

damages from Defendants, jointly and severally, in an amount in excess of $50,000 and demands

trial by jury.
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JOHN JONES and DEBORAH JONES
Plaintiffs,

q G"

WYLDER CORWIN KELLY LLP
Attorneys for Plaintiffs
207 E. Washington St., Suite 102
Bloomington, IL 61701
Ph. 309/828-5099
Fes: 309/828/4099

i

i
i
i
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ATTACHMENT "A"

AKZO NOBEL PAINTS LLC f/Wa THE GLIDDEN CO.
Glidden Glid Tile Blok Filler
Glidden Spred-Patch
lviacco B1ok-Aid
Macco Blok`-Aid Sealer
Anti-Condensing Paint
Glid-Guard
Devoe
Devrali 237 HR
Devran Nu-Coat
Glidden Spray Texture
Macco Master Mastic
Macco Ceramic Tile Adhesives
Macco Construction Adhesives
Maccothan Caulk Sealant
Maccolastic Caulk Sealant
Macco Drywall Adhesive
MAcco Til Mortar
Chemfast Maximill Epoxy Mastic
Devoe Breeching Coating

AMERICAN BILTRITE INC
asbestos-containing vinyl the and sheet flooring
asbestos-containing asphalt the and sheet flooring
asbestos felt backed vinyl sheet flooring

AMERICAN TAR PRODUCTS INC. f/Wa KOPPERS PRODUCTS INC
asbestos-containing roof coating
asbestos-containing cellulose based roof coatings

AMERON INTERNATIONAL CORPORATION
Bondstrand series 4000 and 5000 pipe
RP-6A and RP-.105 adhesives
Dimetcote
Somastic
NuKlad
Nu-Kem pipe coating
Tideguard 171 pipe coatings
Amercoat 42 mastic

BECHTEL CORPORATION
Thermal/electrical insulation
Flooring
Gaskets/Packing
asbestos-containing muds/cements

i

BIRD INCORPORATED
Standard Guage Linoleum
Armorlite
Bird Economy i
Rug Border ~,
Rubberlike Floor Runners
Rubberlike Stair Threads
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Duotone Floor Tile
Armorlite Linoleum
Bird Heavy Weight Vinyl
Bird Para-Flex Inlaid Tile and Linoleum
Bird Futura Series
Bird Neponset Products
Bird Rubberized Coating
Bird Self-Sealing Tie Pads
asbestos-containing siding
asbestos-containing roofing
asbestos-containing shingles
asbestos-containing cements

BORG WARNER
asbestos-containing brakes

.asbestos-containing clutches
asbestos-containing aluminum foil insulation
AL-FOL

BRAND INSULATIONS INC./RUST INTERNATIONAL INC.
Kaylo pipecovering and block
Unibestos pipecovering and block
asbestos-containing pipecovering
asbestos-containing block insulation

CATERPILLAR INC.
asbestos-containing friction equipment
asbestos-ctontaining gasket equipment

CBS CORPORATION/VIACOMIWESTINGHOUSE
Electrical cable/wire
Turbines
asbestos-containing pads and blankets
Gaskets/Packing
Micarta insulation
asbestos-containing caulking, paste and mud

CSR, LTD./CSR, INC.
crocidolite asbestos fiber
asbestos-containing plasterboard

CERTAINTEED CORPORATION
asbestos cement sheets
CertainTeed asbestos roof coatings
CertainTeed asbestos cement pipe
CertainTeed cold process, plastic and sealing cements
CertainTeed joint treating compounds
Kalite Acounstical plaster

CHICAGO GASKET COMPANY
asbestos sheet packing gasket material
asbestos packings
asbestos pipe covering

CLEAVER BROOKS
Asbestos-containing boilers, and associated gaskets and insulation

C~~O~'~
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CONWED CORPORATION
Nuwood insulating, rollboard and flex boards
asbestos-containing insulating board
asbestos-containing rollboard
asbestos-containing flex board

CRANE COMPANY
Industrial valves, pumps and fittings
asbestos-containing gaskets/packings/seals
asbestos-containing insulations

CROWN CORK &SEAL
Mundet mineral wool finishing cement
Mundet mineral wool insulating cement
Mundet Cork 85%magnesia asbestos insulation
asbestos pipe covering and block insulation

'DAP, INC.
white caulking compound
bowl setting compound

'butyl gutter and lap sealer
roof cements, sealants
DAP33 Glazing compounds
Tharco Asbestos Boiler Putty

DOMCO PRODUCTS TEXAS L.P
asbestos-containing floor the

DRACO MECHANICAL SUPPLY 1NC.
asbestos-containing sheets
asbestos-containing braided packing
asbestos-containing cloth tape
asbestos-containing gaskets
asbestos-containing wicks

DURO DYNE CORPORATION
Duro-Metal-Fab Flexible Duct Connectors
Econo-Fab Flexible Duct Connectors
duct connectors
duct sealer

ENERAL ELECTRIC COMPANY
asbestos-containing air conditioners and compressors
engines
boilers
heating units
wiring
motors
synthetic resin products
asbestos tape
asbestos cements
asbestos adhesives
asbestos sealing and filling compounds
turbines
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GENERAL GASKET CORPORATION
asbestos-containing gaskets

GENERAL REFRACTORIES CO.
refractory block, muds and.. cements
Litecast 30 insulating cement

GEORGE P REINTJES CO. INC.
refractory block, muds and cements

GEORGIA-PACIFIC
Ready Mix &Best Wall joint compounds
Joint compounds and adhesives

THE GOODYEAR TIRE &RUBBER COMPANY
asbestos-containing gaskets
asbestos-containing packing
asbestos-containing brake assemblies
asbestos-containing burn shields/conveyor belts
asbestos floor the
asbestos-containing furnace door hose
asbestos-containing hoses
Pliobond
Plio-Nail
Plio-Caulk
Plio-Seam
Style HD
Flexstee1200 Steam
Flexsteel 150 Steam
Flexsteel Piledriver
Flexstell 250 Steam

HOMOSOTE COMPANY
structural fiberboard
roof sheathing
insulating board
acoustica} sound-control panels

HONEYWELL
asbestos-containing brake linings/pads/clutches
Industrial valves/valve fittings and components
Bakelite thermostats and control panels

HUNTSMAN PETROCHEMICAL LLC (TEXACO CHEMICAL COMPANY)

INDUSTRIAL HOLDINGS CORP/CARBORUNDUM
grinding wheels
sandpaper and other abrasive/finishing products

J-M MANUFACTURING COMPANY INC.
Transite sheet and pipe

JOHN CRANE
asbestos sheet packing/gasket material

C 0404 .
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asbestos packings
asbestos pipe covering

KAISER GYPSUM COMPANY INC.
K-G dual purpose. joint compound
K-G joint compound
K-G one-day joint. compound

KCG, INC.
asbestos-containing drywall joint compounds
asbestos-containing wallboard
asbestos-containing acoustical plasters, cements and muds

KELLY-MOORE PAINTS
Paco All-Purpose Joint Compound

..Paco Joint Compound
Paco Quik-.Set Joint Compound
Paco Ready Mix Joint Compound
:Paco Joint Cement

KELSEY-HAYES
asbestos-containing brake linings/pads

KIMBERLY-CLARK CORPORATION
Autotrim
asbestos-containing paper
asbestos-containing flooring material

MANNINGTON MILLS INC.
asbestos-containing felt backing
asbestos-containing flooring products

M̀cMASTER-CARR SUPPLY CO.
asbestos blankets and textiles
asbestos-containing millboard

MECHANICAL INSULATION CO INC
J-M pipe covering and block
Kaylo pipe covering and block
Unibestos pipe covering and block
asbestos cloth
asbestos paper
asbestos tape
asbestos wicking
asbestos containing pipe covering and block insulation

NATIONAL SERVICE INDUSTRIES INC.
asbestos fiber
asbestos cements/muds
asbestos pipe covering and block insulations

OWENS-ILLINOIS, INC.
Kaylo pipecovering and block

PNEUMO ABEX CORPORATION/PNEUMO ABEX LLC
asbestos-containing brake linings and pads
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RAPID-AMERICAN CORP.
SS%Magnesia pipe covering, block and cement
Super Light 85%Magnesia. pipe covering and block
All Temp. pipe covering and block
CareyTemp pipe covering and block
Aircel pipe covering and block
Careycel pipe covering and block
Carocel pipe covering
Defender pipe covering
Excel pipe covering and block
Glosscell pipe covering and block
Multi-Ply pipe covering and block
Asbestos Sponge pipe covering and block
Fyrex pipe covering
Tempcheck pipe covering, block and cement
Hi-temp,pipe covering, block and cement
Careytemp 2000 block and cement
Dual Gareytemp .pipe covering
Spraycraft
707 Cement
:Super 606 Cement
100 Dement
303 Cement
Careytemp Finishing Cement
MW-40 Cement
MW-50 Cement
LF-20 Asbestos Cement
Vitricel Cement
A-101 Cement
7M-90 Asbestos Shorts Cement
45-pound Asbestos Waterproof Jacket
asbestos Rope &Wick
asbestos Papers &Roll Boards
asbestos Tank Jackets
Thermalite
Firefoil Board &Panel
Vitricel Asbestos Sheets
Therm otax-B ~

2128 Fibrated Emulsion
Insulation Seal
fire resistant Insul Seal
fibrous Adhesive ~
BTU Cement
Careytemp Adhesive
Thermo-bord
Industrial A-C Boards
Cemesto Board
Marine Panel
millboards
Careyduct ~f
Carey Asphalt Floor Tiles
Careyduct Adhesive r
Ceiling Tiles
Celotex asbestos board
Celotex cement and muds
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4

Celotex floor and ceiling tiles
Celotex adhesives
Carey (Canada) chrysotile fiber

SHERWIN-WILLIAMS CU.
cement block fillers
I' ihrasal roof coating

SIMPSON TIMBER COMPANY
asbestos-containing ceiling the

SPRINKMANN SONS CORPORATION
Pabco pipe covering and block
Kaylo }pipe covering and block
J-M pipe covering and block
"Sprink-Cote"
asbestos cloth
asbestos paper..
asbestos tape
asbestos wicking
asbestos containing ~~ipe covering and block insulation

SPX COOLING TECHNOLOGIES INC
Marley asbestos honeycomb eliminators
M-67 Fi11
M-109 Fill
asbestos cement board

SUPERIOR BOILER WORKS
Scotch. marine package firetube boilers
asbestos-containing pipe-covering/block insulation/gaskets/packing

THEIM CORPORATION
refractory block, muds and cements ,

TRANS U.S. INC. (AMERICAN STANDARD/KEWANNEE/TRANS)
American Standard boilers, furnaces and heat exchangers
Kewanee commercial boilers
Trane chillers and absorbers
pipe &block insulation
asbestos. gasket/packing/seals/valves

TREMCO
asbestos-containing caulk and joint,materials
asbestos tapes

UN10N CARBIDE CORPORATION
Calidria asbestos Fiber
asbestos containing floor and ceiling tiles
Amchem asbestos containing adhesive products
gasket material
asbestos resins
bakelite
drywall/spackle products
plastic resins/molding compounds
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~.

WEIL-MCLAIN COMPANY
Asbestos-containing boilers, and associated gaskets and insulation

WELCO MANUFACTURING: COMPANY
Asbcsios-containing joint compound

YORK INTERNATIONAL CORPORATION
air conditioners, chillers and absorbers
pipe &block insulation
asbestos gasket/packing/seals/valves

ZURN INDUSTRIrS, INC.
:industrial boilers
asbestos pipe covering and block
asbestos gaskets/packing/seals

i

i

i
. . i

I
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT

COUNTY OF MC LEAN
JOHN JONES aild DEBORAH JONES )

Plaintiffs,

)<
v~ ) N~. 13 L 24

~~~~AKZO NOBEL PAINTS, LLC, f/k/a THE ) ~ ~
GLIDDEN CO., et al., ) ',,~j ~~N ~ ~ ~~~~ ~

Defendants. ) ~ ~

AMENDMENT TO COMPLAINT CIRCUIT CLERK

Plaintiffs, JOHN JONES and DEBORAH JONES, hereby amend paragraphs 4 a~~d 5 of

Counts 1 — 2 of their complaint as follows:

4. Unarco Industries, Inc., Rayiiiark Industries, Inc.. (formerly Raybestos-Manhattan,

Inc.), O~veiis Corning, and Jo}ius-Manville Corporation axe corporations, and they, or their

corporate predecessors, were during the time relevant to the allegationsherein, in the business of

manufacturing and distributing asbestos and asbestos containing products.

5. Defendants PneumoAbex, LLC, Owens-Illinois Inc., and Honeywell

International, Inc. are corporations and were, during the times relevant to the allegations herein,

themselves or through predecessors, in the business of manufacturing and distributing asbestos

and asbestos .containing products.

JOHN JONES and DEBORAH JONES
Plaintiffs,

WYLDER CORWIN KELLY LLP
Attorneys for Plaintiffs
207 E. Washington St., Suite 102
Bloomington, IL 61701
Ph. 309-828-5099
Fax: 309-828-4099

s;
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT

COUNTY OF MCLEAN

JOHN JONES and DEBORAH JONES, )

Plaintiffs,
~ ~ ~

v. ) No. 13-L-24 ~ '~Q j o

AKZO NOBEL PAINTS LLC f k a ) ~/~~~~~~~`> / / ) ~~
THE GLIDDEN CO., et al., )

.Defendants.

OWENS-ILLINOIS, INC.'S ANSWER AND AFFIRMATIVE AND
OTHER DEFENSES T4 PLAINTIFFS' COMPLAINT

Owens-Illinois, Inc. ("Owens-Illinois"), as its Answer and Affirmative and

Other Defenses to Plaintiffs' Complaint, states as follows:

COUNT 1

1-4, Owens-.Illinois is without knowledge or information sufficient to

form a belief as to the truth of the allegations set forth in Paragraphs 1 through

4.

5. Owens-Illinois, Inc. is a Delaware Corporation having its .principal

place of business in Ohio. Owens-Illinois further answers :Paragraph. 5 by

stating that, at some time in ..the past, it manufactured and sold asbestos-

containing products. Owens-.Illinois is without knowledge or information

sufficient to form a belief as to the truth of the. remaining allegations in

Paragraph 5.

6. Owens-Illinois is without knowledge or information sufficient to

form a belief as to the truth of the. allegations .set forth in Paragraph 6.

- 2-
1 1 :~
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7. Owens-Illinois denies. that it .conspired .with any of the alleged

"Conspirators," and therefore denies. the allegations in .Paragraph 7, To the

extent that Paragraph 7 contains allegations against entities other than Owens-

Illinois, .Owens-Illinois is without knowledge or information sufficient to form a

belief as to the truth of the. allegations set forth against :those entities.

8. Owens-.Illinois is without knowledge or information sufficient to

form a belief as to the truth of the .allegations set forth in Paragraph $.

9. Owens-Illinois admits that exposure to asbestos in excess of

certain quantities .can, in some individuals, .cause serious disease, including

asbestosis and certain .malignancies... Answering further, Owens-Illinois states

that, at .the time it participated in the manufacture and sale of asbestos-

containing insulation, .individuals exposed. to Kaylo were .exposed to levels of

asbestos that were well..below.levels then recognized as safe by the American

Conference of Governmental Industrial Hygienists ("ACGIH")...Owens-Illinois

denies all .remaining .allegations set. forth in Paragraph 9.

10-11. Owens-Illinois is without .knowledge. or information sufficient

to forma .belief as to the truth of the allegations .set forth in Paragraphs 10 and

1l.

12. To the extent Paragraph 12 contains allegations against Owens-

Illinois, during the time that Owens-Illinois manufactured and sold Kaylo,

asbestosis was a disease recognized to be caused by high levels of exposure to

asbestos. During the time that Owens-Illinois manufactured and sold Kaylo,

Owens-Illinois expected that individuals exposed to Kaylo under normal use
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conditions were exposed to levels of asbestos that were below levels then

:recognized as safe by the ..American Conference of Governmental Industrial.

Hygienists ("ACGIH"). During the time that Owens-Illinois manufactured and

sold .Kayla, Owens-Illinois denies that it ..knew that asbestos could cause

mesothelioma ar that household ..exposure to asbestos could cause serious

disease or death. To the extent that Paragraph 12 contains allegations against

entities other than Owens-Illinois, Owens-Illinois is without knowledge. or

information sufficient to form a belief as to .the truth of the allegations set forth

against those entities.. Owens-Illinois denies the remaining allegations set forth

in Paragraph 12.

13. To the extent that Paragraph.. 13 contains allegations against

Owens-Illinois, Owens-Illinois denies the. allegations set forth in Paragraph 13,

To the extent that Paragraph 13 contains allegations. against entities other than

Owens-Illinois, Owens-Illinois is without knowledge or information sufficient to

form. a belief as to the truth of the allegations set forth against those entities.

14. Owens-Illinois is without knowledge or information sufficient to

form a belief. as to .the truth of the allegations set forth in Paragraph 14.

15. To the extent that .Paragraph 15 contains allegations against

entities other than Owens-Illinois, Owens-Illinois is without knowledge or

information sufficient to form a belief as to the truth of the allegations set forth

against those entities. With respect to Owens-Illinois's conduct and knowledge,

Owens-Illinois answers as follows:

(a) At some time in the past, Owens-Illinois manufactured and
sold asbestos-containing products. Owens-Illinois denies

-4- C0~306
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that it was in the "asbestos business" or that its
manufacture and sale of Kaylo is fairly characterized as
'being an "asbestos :business."

(b) Owens-Illinois is without .knowledge or information sufficient
to .form a belief as to the truth of the allegations contained in
paragraph 15(b).

16-18. To the extent that Paragraphs 16 through 18 contain allegations

against..Owens-Illinois, Owens-Illinois denies ..those. allegations and further

states any duty owed to the .Plaintiffs is a conclusion of law and an .improper

allegation and thus no response -is required. To the extent a response. is

deemed to be required, the allegations are denied. To the extent that

Paragraphs 16 through.. 18 contain allegations.:.against entities other than

Owens-Illinois, Owens-Illinois is without knowledge or information sufficient to

form a belief as to the .truth of the allegations set forth against those entities,.

19. Owens-Illinois denies. the allegations set forth in Paragraph. 19:

(a) 'Owens-Illinois denies the allegations set forth. in Paragraph
19 (a)

(b) Owens-Illinois .denies the. allegations set.. forth in Paragraph
19(b).

20. Owens-Illinois denies that it conspired with any of the .alleged

"Conspirators," and. therefore denies .that any acts alleged in Paragraph 20 were

in furtherance of any alleged conspiracy involving Owens-Illinois:

(a) Owens-Illinois denies that it conspired with any of the
alleged "Conspirators" and therefore ..denies that any acts
alleged in Paragraph 20(a) were in furtherance of any alleged..
conspiracy involving Owens-Illinois.

(b) Owens-Illinois denies that it conspired with any of the
alleged "Conspirators" and therefore denies that any acts
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:alleged in .Paragraph 20(b) were in furtherance of any alleged
conspiracy involving Owens-Illinois.

(c) Owens-Illinois denies. that it conspired .. .::with. any of the
alleged "Conspirators" and therefore denies that any acts
alleged in Paragraph 20(c) were in furtherance of any alleged.
conspiracy involving Owens-Illinois.

(d) Owens-Illinois denies. that it conspired .'.with. any. of .:the
alleged "Conspirators" and therefore denies that any acts

'alleged in Paragraph 20(d) were in furtherance of any alleged.
conspiracy .involving Owens-Illinois.

(e) Owens-Illinois denies. that it conspired with any of the
alleged "Conspirators" and therefore denies that any acts.
alleged. in Paragraph 20(e) .were in furtherance of any alleged
conspiracy involving Owens-Illinois.

(fl Owens-Illinois denies that it conspired with. any of the
alleged. _"Conspirators" and.. therefore denies that ..any. acts
alleged in Paragraph 20(fl .were in furtherance of a.ny alleged
conspiracy involving Owens-Illinois.

(g) Owens-Illinois denies that it conspired with any of the
alleged "Conspirators" and therefore .denies .that .any acts

alleged in Paragraph 20(g) were in furtherance of any alleged

conspiracy involving Owens-Illinois.

(h) Owens-Illinois denies that it conspired with any of the
alleged "Conspirators" and therefore denies that any acts

alleged in Paragraph 20(h) were in furtherance of any alleged

conspiracy involving Owens-Illinois.

(i) Owens-.Illinois denies. that it conspired with any of the
alleged "Conspirators" and therefore denies that any acts
alleged in Paragraph. 20(i) were in furtherance of any .alleged
conspiracy involving Owens-Illinois.

(j) Owens-Illinois.. denies that it conspired with any of the
alleged "Conspirators" and therefore denies that any acts
alleged in Paragraph 20(j) were in furtherance of any alleged
conspiracy involving Owens-Illinois.

(k) Owens-Illinois denies that it conspired with any of the
alleged "Conspirators" and therefore denies that any acts

alleged in Paragraph 20(k) were in furtherance of any alleged
conspiracy involving Owens-Illinois.

-6-
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(1) Owens-Illinois denies that it conspired with. any of the
alleged "Conspirators" and therefore. denies that .any acts
alleged in Paragraph 20(1) were in furtherance of any alleged
conspiracy .involving Owens-Illinois.

{m) Owens-Illinois denies that it conspired with any. of the
alleged "Conspirators" and therefore denies that. any acts
alleged in Paragraph 20(m) were. in furtherance of any..:
alleged conspiracy involving Owens-Illinois.

(n) Owens-Illinois denies that it conspired with any of the
alleged "Conspirators" and therefore denies that any acts..
alleged in Paragraph 20(n) were in furtherance of any alleged
conspiracy involving Owens-Illinois.

(o) Owens-Illinois denies that it conspired with any of the
alleged "Conspirators" and therefore denies that any acts
alleged in Paragraph 20(0) ,were in furtherance of any alleged
conspiracy involving .Owens-Illinois,

21. Owens-Illinois denies that it entered into ..the alleged "agreement" ':

or "understanding" with any of the alleged conspirators and therefore denies

any acts .were. in :furtherance of the .alleged "agreement" or "understanding."

Owens-Illinois. is without knowledge or information sufficient to form a belief as

to the truth. of the remaining allegations in Paragraph 2 L

22-23, Owens-Illinois is .without. knowledge. or information sufficient to

form a belief as to the truth of the allegations set forth in .Paragraphs 22 .and

23.

WHEREFORE,.Owens-Illinois denies that Plaintiffs are entitled to joint

and several compensatory damages and further requests that Plaintiffs' claims

be dismissed with prejudice and any other relief this Honorable...Court deems

just.
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COUNT 2

1-20, Owens-.Illinois restates its. answers to .Paragraphs.. 1 through 20 of

Count 1 as its answers to Paragraphs 1 through 20 of Count 2.

21-22. Owens-Illinois is .without knowledge or information sufficient

to form a belief as to the truth of the allegations set forth in Paragr~.phs 21 and

22.

23. Owens-Illinois denies .that it entered into the alleged. "agreement"

or "understanding" with any. of the alleged..conspirators and therefore denies

any. acts were in furtherance of the alleged "agreement" or "understanding."

Owens-Illinois is without knowledge or information sufficient to form a belief as

to the truth of the remaining allegations in Paragraph 23.

WHEREFORE, Owens-Illinois denies that Plaintiffs are entitled to joint

and .several compensatory.. damages and further requests that Plaintiffs' claims

be dismissed with prejudice and any .other. relief this Honorable Court deems

just.

COUNT 3

1. Owens-.Illinois restates its .answers to .Paragraphs 1 through 3 of

Count 1 as its answers to .Paragraph 1 of Count 3.

4l. 'Owens-Illinois, Inc. is a Delaware corporation having its. principal

place of business in Ohio. Owens-Illinois further answers Paragraph 4 by

stating that, at same time in the past, it manufactured and sold asbestos-

containing products. Owens-Illinois is without knowledge or information

1 Defendant Owens-Illinois Inc. is adhering to Plaintiffs' numbering sequence.
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sufficient to form a belief as to the truth of the remaining allegations in

.Paragraph 4.

5-8. Owens-Illinois is without knowledge or information sufficient to

form a belief as to the .truth of the allegations set forth in Paragraphs 5 through

8.

9. Owens-.Illinois admits that exposure to asbestos in excess of

certain quantities can, in some individuals, ...cause serious disease, .including

asbestosis and certain malignancies..Answering further, Owens-Illinois states

that, at the .time it participated in the manufacture and sale of asbestos-

containing insulation, individuals exposed . to Kaylo were exposed to levels of

asbestos ..that were well below levels .then recognized as safe by .the American

Conference. of Governmental Industrial ..Hygienists.. ("ACGIH"). Owens-Illinois

denies all remaining allegations set forth in Paragraph 9.

10-11. bwens-Illinois. is without knowledge or information sufficient

to form a belief as to the truth of the allegations set forth in Paragraphs 10 and

11.

12. To the extent Paragraph 12 contains allegations against Owens-

Illinois, during the time that Owens-Illinois manufactured and sold Kaylo,

asbestosis was a disease recognized to be caused by high levels of exposure to

asbestos. During the time that Owens-Illinois manufactured and .sold Kaylo,

Owens-Illinois expected that individuals exposed to Kaylo under normal use

conditions were exposed to levels of asbestos that were below levels then

recognized as safe by the American Conference of Governmental Industrial
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Hygienists. ("ACGIH"). During the time that Owens-Illinois manufactured and

sold Kaylo, .Owens-Illinois denies that it knew. that .asbestos ..could cause

mesoth~lioma or that household .exposure to asbestos could cause serious

disease or death. To the extent that Paragraph. 12 contains allegations against

entities other than Owens-Illinois, Owens-Illinois is without knowledge or

information sufficient to .form a belief as to the truth of the allegations set forth

against .those entities. Owens-Illinois denies the remaining allegations set forth

in Paragraph 12.

13. To the extent that ,Paragraph 13 contains allegations against

entities other than Owens-Illinois, .Owens-Illinois is without knowledge. or

information sufficient to form a belief as to the truth of the allegations

contained in Paragraph. 13. To the extent Paragraph 13 :contains allegations

against Owens-Illinois, Owens-.Illinois denies the allegations and further

answers as follows:

(a) Owens-Illinois denies the allegations .set forth . in Paragraph
13(a).

(b) Owens-Illinois denies the .allegations set forth in Paragraph
13(b).

(c) Owens-Illinois denies the allegations. set forth in Paragraph
13(c).

(d) Owens-Illinois denies the allegations set forth. in Paragraph
13(d).

14. To the extent that Paragraph 14 contains allegations against

Owens-Illinois, Owens-Illinois denies the allegations set forth in Paragraph 14.

To the extent that Paragraph 14 contains allegations against entities other than

c oo37 2
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Owens-Illinois, Owens-Illinois is without .knowledge or :information sufficient to

form a belief as to the truth of the allegations set .forth .against those entities.

15. Owens-Illinois restates its answer to .Paragraph 23 of Count 1 as

its. answer to Paragraph 15 of Count 3.

`WHEREFORE, Owens-Illinois denies that .Plaintiffs are entitled to joint

and several compensatory damages and further. requests that Plaintiffs' claims

be dismissed . with ..prejudice and any.. other relief. this .Honorable Court deems

just.

COUNT 4

1-13. Owens-Illinois restates its .answers to Paragraphs 1 through 13 of

Count 3 as its answers to Paragraphs 1 through 13 of Count 4.

' 14-16.Owens-Illinois restates its answer to Paragraphs 21 and 22 of

Count 2 as its answers to .Paragraphs 14 through 16 of Count 4. i

17. To the extent ..that Paragraph 17 contains allegations against

Owens-Illinois, Owens-.Illinois denies .the. allegations set forth in Paragraph 17.

To the extent that Paragraph 17 contains allegations. against entities other .than

Owens-Illinois, Owens-Illinois is without knowledge or information sufficient to

form a belief as tothe .truth of the allegations set forth against those entities.

18. Owens-Illinois restates its answer to Paragraph 23 of Count. 1 as

its answer to Paragraph 18 of Count 4.

WHEREFORE, Owens-Illinois denies that Plaintiffs are entitled to

damages and requests that Plaintiffs' claims be dismissed with prejudice.

1 Defendant Owens-Illinois, Inc. is adhering to Plaintiffs' numbering sequence.
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Owens-Illinois further.. requests any other relief this Honorable Court .deems

just.

COUNT 5

1-12. Owens-Illinois restates. its answers to Paragraphs l through 12 of

Count 1 as :its answers to Paragraphs 1 through 12 of Count S,

13, To the extent that Paragraph 13 contains :allegations. against

entities. other than Owens-Illinois, Owens-Illinois is without knowledge or

information sufficient to form a belief as to the truth of the allegations

contained in Paragraph 13, and therefore .denies the same. To the extent

Paragraph 13 contains allegations against Owens-Illinois, Owens-Illinois denies

the allegations..and further. answers as follows::

(a) Owens-Illinois .denies the allegations set forth in Paragraph
13(a).

(b) Owens-Illinois .denies the allegations set ..forth in Paragraph
13(b).

(c) Owens-Illinois denies ..the .allegations set forth in Paragraph
13(c).

(d) Owens-Illinois denies the allegations set forth in Paragraph.
13(d).

14. To the extent that Paragraph 14 contains allegations against Owens-

Illinois, Owens-Illinois denies the allegations set forth in Paragraph 14. To the

extent that Paragraph 14 contains allegations against entities other than

Owens-Illinois, Owens-Illinois is without knowledge or information sufficient to

form a belief as to the truth of the. allegations set forth against those entities.
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15. :Owens-Illinois restates its answer to Paragraph 23 of Count 1 as

its answer to Paragraph 15 of Caunt 5.

WHEREFQRE, Owens-Illinois denies .that .Plaintiffs are entitled to joint

and several compensatory damages, punitive damages, and further ..requests

that Plaintiffs' claims be dismissed with prejudice and any other relief .this

Honorable Court deems. just.

'COUNT 6

1-13. Owens-Illinois restates its .answers to Paragraphs 1 through l 3 of

Count 3 as its .answers to Paragraphs. l through 13 of Count 6.

14-16. Owens-Illinois restates its answers to Paragraphs 21 and 22

of Count 3 as its answers to Paragraphs 14 through: 16 of Count 6.

17, 'To the extent that Paragraph 17 contains allegations ..against

Owens-Illinois, Owens-Illinois denies the .allegations set forth in Paragraph l'7.

To the extent that Paragraph 17 contains allegations against entities other than

Owens-Illinois, Owens-Illinois is without knowledge or information sufficient to

form a belief as to the truth. of the allegations set forth . against those entities.

18. Owens-Illinois restates its .answers to .Paragraph 23 of Count 1 as

its answer to Paragraph 18 of Count 6.

WHEREFORE, Owens-Illinois denies that Plaintiffs are entitled to joint

and several compensatory damages, punitive damages, and further requests

that Plaintiffs' claims be dismissed with .prejudice and any other relief this

Honorable Court deems just
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AFFIRMATIVE AND OTHER DEFENSES

First Defense

Plaintiffs' Complaint fails to state a claim upon which .relief may be

granted.

:Second Defense

Plaintiffs' Complaint is barred. by the applicable statute of .repose or

statute of limitations.

Third Defense

Plaintiffs allege that damages were negligently caused in whole or in ...part

by persons, firms, corporations,. or entities other than those ...parties before this

Court, and such negligence .either bars or comparatively reduces any . .:possible

xecovery by the Plaintiffs.

:.Fourth Defense

The sole proximate.. cause of Plaintiffs' alleged injuries was the acts. or

omissions of persons, corporations or entities other than :Owens-Illinois.

Fifth Defense

If Plaintiffs or Plaintiffs suffered damages as a result of the allegations .set

forth in the Complaint, then those damages .were the result of intervening or

superseding acts or omissions of persons other .than Owens-Illinois.

Sixth Defense

If any of Plaintiffs' allegations with respect to the defective condition of

asbestos or asbestos-containing products are proven, then Plaintiffs are barred

from any recovery due to the fact that at all relevant times there was no known

substitute for asbestos or asbestos products.
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Seventh Defense

The state of .the medical and scientific knowledge at .all relevant. ..times

was such that Owens-Illinois neither ::knew nor could have known that its

asbestos-containing insulation products .presented a foreseeable risk of harm

to any person in .the normal and .expected use of those products,

Eighth Defense

If Plaintiffs or Plaintiffs'.sustained injuries as a result of exposure to any

product manufactured , by Owens-Illinois, the degree of such damage

attributable to Owens-Illinois's products is negligible and hence, de minimis.

Ninth Defense

Owens-Illinois is .not liable .for any damages .alleged to have resulted from

exposure to any of its products which were manufactured pursuant to

government specifications.

Tenth Defense

If Plaintiffs or Plaintiffs' suffered injuries as a proximate result of a

condition of Qwens-Illinois's products, any of Owens-Illinois's products would

have :been supplied to the Plaintiffs' employer. Such employer was a

knowledgeable .and ..sophisticated user of said ,products, and thus Owens-

Illinois had no furtherlegalduty to warn or instruct Plaintiffs.

Eleventh Defense

If the Plaintiff smoked tobacco products, any damages awarded should

be reduced in whole or in part by the amount of damages caused by smoking.

- 15- ~ ~~3~
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'I~velfth Defense

Plaintiffs fail to state a claim against Owens-Illinois. Plaintiffs do not

allege a .relationship with Owens-Illinois nor any other facts supporting the

imposition of an independent duty to warn on Owens-Illinois. Accordingly,

Owens-Illinois cannot be liable for a conspiracy to suppress. or a conspiracy.. not

to warn. Moreover, .Plaintiffs have. not alleged that the ever received, reviewed or

relied on any false statement, so there .can be no liability for a conspiracy to

misrepresent. Further, Plaintiffs ..have not alleged that .Owens-Illinois agreed

with another to perform unlawful acts. Rather, Plaintiffs' Complaint contains.

nothing more than mere :allegations of "parallel conduct." As held by the Illinois

Supreme.. Court in McClure v. Owens-Illinois Inc., 188 Ill.2d 102, 720 N.E.2d

242 .(1999.), allegations must raise more than mere "parallel conduct" as .the

basis of a civil conspiracy action.

Thirteenth Defense

In the event that there has been a prior release executed by Plaintiffs in

favor of Owens-Illinois as part of a settlement of a prior action brought by

Plaintiffs. against Owens-Illinois, ..said release bars Plaintiffs'... claims against

Owens-.Illinois.

Fourteenth Defense

In the event that Plaintiffs previously accepted valuable consideration

from Owens-Illinois because of current or prior claims against Owens-Illinois,

Plaintiffs' claims against Owens-Illinois are barred by the doctrine of accord

and satisfaction.
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Fifteenth Defense

This Court lacks. personal jurisdiction over Owens-Illinois.

Sixteenth Defense

Venue is improper. in this :Court and .this .action should be .dismissed

.based on forum non conveniens.

Seventeenth Defense

Defendant adopts and asserts .any .defenses .raised or asserted by other

defendants to this action.

Dated: MarchZ' ~, 2013 Respectfully submitted,

Matt J. ischer
mfis chiffhardin. com
Stephen Copenhaver
scopenhaver(a~schiffhardin. com
Attorneys for Defendant Owens-Illinois,
.Inc.

SCHIFF HARDIN LLP
233 South Wacker Drive
Chicago IL 60606
(312) 258-.5.500
(312) 258-5600 {facsimile)
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AFFIDAVIT

I, Stephen Copenhaver, being first duly sworn on oath, depose and state

that I am an attorney for Owens-Illinois, Inc. in the above-entitled cause; that I

am ..informed as to ..the allegations for which .Owens-Illinois, Inc..has .answered

that there is insufficient knowledge to form a belief as to the truth or falsity of

the allegations of the Complaint, Owens-Illinois, Inc. in fact lacks such

information, and .that I believe said allegations of insufficient knowledge are

true.

Stephen o nhaver
scope r~a,schiffhardin.com

Subscribed and sworn to
before me this ~~5~` day
of ~~~Q~ , 2013.

Notary Public

23000-1900

CH2\12582753.1

C 0032fl
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STATE C?F ILLINt~IS
IN TIDE CIRCUIT COI~R'I' OF ~ HE S:~COND JLIJIGIr~L CIRCUIT

CQLTNTY OE i2ICHI,:~ND

JOIN .T(~NF.,S rind DEBt3R.~1.H JC)NES )
Plaintiffs, )

v. } No. 13 L '21

~~
~KZ4 NC3BEL PAINTS, LLC, f/kia THE j
GLIDDEN CC?., et al., }

Defendants. ) ~., e ~ ;

AGREED ORDER ,~

This cause coning up for IZ~ariiig can ~'laintiffs' I~lotic~u :tor :kute 3C?4(~t} F.i.ndii~~ ash Rr~~'~tvp ~~, ~L

to I?efendant, Owens-Illinois, the panties havinb agreed and the court being advised in the

premises, IT IS HEREBY ORDERED:

Plaizatif..ts' motion is aliovved and request for Rule 304(a) finding is granted. The

court finds there is no just reason for delaying the appeal c~1'tke court's ~~rder allc~wirig

Qwens-Illinois' incitian for su~zunary judgment can .Plaintiffs' conspiracy counts.

bated: ~~G ~ Entered:

t

agreed By.

attorney for Plaintiffs

attoiney fc~r De~dant, Owens-111iuois

U~~e

Date

~" ~ ,
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE SECOND NDICIAL CIRCUIT

COUNTY OF RICHLAND
~•

JOHN JONES and DEBQRAH JONES )
Plaintiffs-Appellants, ) , ,

v. ) No. 13 L 21

~ ~" f<
PNEUMO ABEX LLC, and OWENS-ILLINOIS, )
INC. )

Defendants-Appellees.. )

NOTICE OF APPEAL

Plaintiffs-Appellants, John Jones and Deborah Jones, appeal to the Appellate

Court of Illinois for the Fifth District from the following orders entered in this matter in

the Circuit Court of Richland County.

1. The order of April 12, 2016, granting Pneumo Abex LLC's motion for

summary judgment on Plaintiffs' conspiracy claims, and for which the court entered a

304(a) finding on May 10, 2016.

2. The order of April 12, 2016, granting Owens-Illinois, Inc.'s motion for

summary judgment on Plaintiffs' conspiracy claims, and for which the court entered a

304(a) finding on May 17, 2016.

By this appeal, Plaintiffs-Appellants will ask the Appellate Court to reverse the

orders of April 12, 2016 and remand this cause with direction to reinstate Plaintiffs'

conspiracy counts as to Pneumo Abex LLC and Owens-Illinois, Inc. for trial on the

merits, or for such other and further relief as the Appellate Court may deem proper.
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r

JOHN JONES and DEBORAH JONES,
Plaintiffs-Appellants,

JAMES WYLDER
STEVE WOOD
CHIP CORWIN
WYLDER CORWIN KELLY LLP
Attorneys for Plaintiffs
207 E. Washington, Suite 102
Bloomington, IL 61701
309/828-5099

t cecttfy that ~ copy of this document
Vvas served upon III Counsel of Rec~td
Via Le~isNexis ~ile~Se Xpr~ss ~ ,

.:~ 2Q~

~~~~~
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STA TE OF ILLINOIS 
IN THE C!RCUlT COURT OF THE ELEVENTH JUDICIAi.. CIRCUIT 

COUNTY Ol' MCLEAN 
CAROLYN OAARELTS, ) 

) 
Plaintirr, ) 

) 
v. ) No. ll•L•lll 

) 
!-IONEYWaL INTERNATIONAL, 
!NC., cl al., ) 

) 
Defendants. 

STA TE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE EIOHTH JUDICIAL CIRCUIT 

COUNTY OF ADAMS 

VIROINIA BOWLES, Individually, ) 
and as Independent E.xccu1or ) 
oflhc Esto1c of JERALD ) 
BOWLES, Deceased, ) 

) No.09-1.,6S 
Plaintlff, ) 

) 
v. ) 

) 
PNEUMO ABEX CORl'ORATION, 
c1111., ) 

) 
Oel'endants. 

DlSCOVER Y DEPOSITION OF DR. BARR V CAST!..EMAN 
JANUARY 4, 2012 

Rcponed By: 
Susan E. Smitl~ RPR 
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Pages Page 7 
l APPEARANCES: 

1 STIPULATION 2 
3 PRESENT, for the Plaintiffs in the Oarrelts matter and 2 It is stipulated and agreed by and between 1hc Bowles matter, James Wylder, Esquire, or1he law 
4 firm or Wylder Corwin Kelly, LLP, 207 East Washington 3 counsel for the respective parties that the reading and 

Street, Suilc 102, Bloomington, Illinois 61701 4 signing of this deposition by the witness is hereby 5 (309) 828-4099 
6 5 waived. 
7 APPEARIN0 TELEPHONICALL Y, for the Defendant Sprinkmann 6 ... Sons Corporation, In the 0arrelts matter and 1hc Bowles 
8 matter, Robert Everett, Esquire, of the Carter Law 7 DR. BARRY I. CASTLEMAN, 

Offices, 416 Mein Street, Suite 529, Peoria, Illinois 
8 being first duly sworn to tell the truth, the whole 9 61602 

(309) 673•3S 18 9 truth, and nothing but the truth, testified as follows: 10 llo lvfR.. WYLDER: Justfortherecord,it's 10:10 ll 
APPEARIN0 TELEPHONIC ALLY, for the Defendant Union Ill and this is the •· we're doing Gan·elts first, right, 12 Carbide Corporation, in the 0arrcl1s maner and lhC 
Bowles mau~r. Tobin J. Taylor, Esquire, of the law 11.2 Ray? 

13 firm Heyl Ro)'Slcr Voelker & Allen, 124 S. W. Adams 11.3 lvfR. MODESITT: Pardon? Streel, Sui1c 600, Peoria, Illinois 6 I 602 
14 (309) 676-0400 il.4 MR. WYLDER: We're doing Garrelts first? 
15 

11.s MR. MODESITT: Yeah. Well, they're going to 16 APPEARING TELEPHONlCALLY, for the 0efendam John Crane, 
Inc., in the 0arrehs mnuer ~nd lhe Bowles mailer, 11.6 kind of blend together. Do you want to do them•· 17 William C. Swallow, Esquire, of lhc law !inn or 

IL 7 MR. WYLDER: Do you want to do them both O'Connel~ Tivin, Miller & Bums, LLC, 135 Soulh 
18 L.iiSolle S1rce1, Suilc 2300, Chicago, Illinois 60603 11.8 together or do you - is there any•· off the record. (312) 256-8800 
19 11.9 (Discussion off the record.) 
20 ~o MR. WYLDER: It will be in both cases at once, APPEARING TEI.EPHONICALLY, for the Defendant Honeywell 
21 lntemotional, in 1hc 0orrehs maucr and lhc Bowles 121 Madam Repo1ter. matter, Luke J. Manga11, Esq~lirc, of the lnw nnn 

~2 EXAlv1INA TION BY MR. MODESITf: 22 Polsinclli Shughan, 100 South Founh S1rce1, Suite 
I 000, SI. Louis, Missouri 63102 ~3 Q. Good morning, Dr. Castleman. 

23 (314) m-6869 
94 Dr. Castleman, as you know, my name is Ray 24 

Page 6 Page 8 

l APPEARANCES (Continued): l. Modesitt. I represent Pneumo Abex in this litigation. 
2 2 Pneumo Abex is a defendant in both the case of Carolyn 
3 PRESENT, for thG Defendant Owens-Illinois, in the 

Garrelts and the case of Virginia Bowles as the Oarrclts matter and the Bowles matter, Matthew J. 3 
4 Fischer, Esquire, of the law firm Schiff Hardin, LLP, ·4 executor of the estate of Jerald Bowles. 

6600 Sears Tower, Chicago, Illinois 60606 
5 The notice for each have been for today. The s (312) 258-5591 

6 6 initial notice was to schedule Oarrelts first, to be 
7 APPEARJNG TELEPHONICALL Y, for the Defendant Brand 7 followed by Bowles. And after discussing with 

Insulations, in the Gnrrclts matter and the Bowles 
8 Mr. Wylder, we've elected to run them both 8 matter, Tom Cuhill, Esquire, of the law firm ofSchoen 

Mangan & Smilh, 200 West Adnms, Suite 1005, Chicago, 9 simultaneously inasmuch as 95 percent of the questions 
9 Illinois 60606 10 will more likely than not be applicable to both cases. 

(3 12) 726-0884 
1l. And we'll go from there, So with that understanding, 10 

ll tl.2 we will proceed. 
PRESENT, for the Defendant Pneumo Abex, LLC, successor 

l:!.3 The first questions I have has to do with the 12 in interest to Abex Corporation, in the Oarrelts inaner 
and the Bowles matter, Raymond H. Modesitt, Esquire, of 14 Garrelts case. Do you have any infonnation that you 

13 the law firm Wilkinson, Goeller, Modesitt, Wilkinson & 15 have produced relative to the notice of deposition? 
Drummy, L,LP, 333 Ohio Street, Terre Haute, Indiana 

16 MR. WYLDER: Well, I'll respond to that. We 14 47807 
(812) 232-4311 I:!. 7 have a CV from March 2010. There may be a more recent 

15 18 one, and we'll supply that. I think the riders are the 
16 

tl.9 same for both and the response is the same for both, 17 
18 20 which is •· that's paragraph 1. Paragraph 2, there 
lS In hasn't been any new supplied by my office, other than 
20 
21 t2 2 that which we supplied at the Legate deposition when we 
22 123 last met. We supp lied all the recQrds. We haven't 
23 

t24 sent any new since Legate, to the doctor. 24 
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Page 129 

1 Q. And I take it that you've seen•· there's no 
2 citation there. What's the support for that statement? 
3 A, Well, the citation Is at the end of the 
4 paragraph, and It contains a large number of reference 
5 documents. 
6 Q, Okay. And which documents suppol't the notion 
7 that Manville considered and rejected applying health 
8 warning labels on sacks of asbestos in Canada in '52 
9 and '657 

l O A,· I thin I< that·· I know that Kenneth Smith 
11 testltled about that in his deposition, I don't know 
12 If that's one of the documents cited here, There are 
13 some 1952 documents where the Johns Manville officials 
l.4 were discussing Illinois law, it was, and considering 
l 5 whethel' or not that Imposed upon them the obligation of 
l 6 putting he~lth warnings on sacl(S of asbestos. 
l 7 Q. So that Is•· you're making reference then 
l. 8 to•· 

A, The documents at the end are•· 
Q, Beginning Rules and Regulations Relating? 

1 A. Right. 
2 Q. And going through the end of footnote or 
3 reference No. I? 
4 A. Right. 

Page 130 

MR. WYLDER: It looks like the reference right 
above that, Matt, is February of'6S. 

MR. FISCHER: That's going to be my next 
question. 

Q. Is the Febniary '65 reference to Manville 
considel'ing and rejecting a health warning label on 
sacks of asbestos? 

A. It may be. Again, it's been a long time since 
I wrote this section of the book. I don't recall that 
memo now. 

Q. When Manville considered and rejected putting 
a warning labeling on sacks of asbestos, did they 
consult with any other company in making that 
detennination? 

A. I don't know. I mean, I just don't know to 
the extent that these documents have anything to say 
a bout that or not. 

Q. At least as you sit here today, you're not 
aware that they did? 

A, No. 
Q. That's a correct statement that I made? 
A. That's correct. 
Q. You also indicate that they considered and 

rejected putting a waming on Maronite in 1958 -· 

Page l3J. 

l A, Right 
2 Q. -· and J Spray in 1960; is that correct? 
3 A. Right, 
4 Q. I'll ask you the same question. Did Manville, 
5 as far as you know, consult with any other company as 
6 it determined whether or not to put a warning on 
7 Maronite and J Spray? 
8 A, I don't think that the documentation I've seen 
9 suggests that they did have such discussions. They may 
0 have, but I don't think I've seen any evidence of that. 

Q. They may have, they may not have. You don't 
2 know one way or the other; is that right? 

3 A. Right. I'm limited in knowledge to what the 
4 documents themselves convey, or, in the case of Dr. 
s Smith, his own testimony, 
6 Q. Smith's testimony I don't believe is cited 
7 here in l'eference No. I. Can you give me any help with 
8 1·egard to where I might find Smith's testimony on that 
9 subject? 
O A. There were only two depositions of Kenneth 
l Wallace Smith before, as I understand, he was ldlled by 
2 a hit-and-run d1iver, And I thin I< they may be cited In 
3 the Johns Manville section of the bool<, in Chapter 9. 
4 Q. As you point out earlier, when Manville does 

Page 132 

l put a warning on its asbestos fibers, it sends out a 
2 message to its customers that it intends to do so, 
3 correct? 
4 A, That seemed to be the practice of the company, 
5 that they would send out some advance notice before 
6 they would put warnings on asbestos products. At least 
7 they did that with some products, I should say. I 
8 can't really say that that was the case later on. But 
9 in the earliest occasions with the - I think they must 
0 have done that with insulation. They certainly did 

l l that with asbestos fiber from the mine, 
12 Q. Well, that's why 1 wanted to specifically, at 
13 least for this question, limit it to the fiber. With 
14 regard to the fiber, they certainly did send out an 
15 indication•· 
16 A. Yes. 

7 Q. -- that they were going to pur out a warning? 
8 A. There's a letter dated I thin I< October 1, 1968 
9 where they tell their commercial customers we're going 
O to start putting these labels on the products. 
1 Q. And different customers had different 
2 reactions to that message from Johns Manville, right? 
3 A. Well, I suppose so. 
4 Q, When Manville put a warning on Thermobestos In 
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!?age 133 

l. 1964, different competitors of Manville had different 1 

2 reactions to that warning appearing as well, right? 2 

3 A. Yes, in the sense that one of them, 3 

4 Eagle-Picher, adopted a similar program in June of 4 

5 1964, although they did not shout caution from the S 

6 rooftops, to quote an Eagle-Picher memorandum. They 6 

7 did put some kind of labels on their product. Other 7 

8 companies had a different reaction, not even doing that a 
9 much. 9 

l O Q, Owens Corning. for example, had internal 10 

11. memorandum in which they discussed whether or not to 11 
12 follow Johns Manville's lead, right'? 12 

13 A. Right. 13 
l 4 Q. Would you agree that Johns Manville would have l4 

15 been the market leader with regard to 1s 
16 asbestos-containing insu Jation pr9ducts in the I 960s? 16 

11 7 A. They probably sold more insulation than 17 

118 anybody else, but I don't really know. 18 

l 9 Q. Would you consider Johns Manville to be the 19 

12 o market leader with regard to the supply of asbestos 20 

12 l fibers in the United States in the I 960sq 21 

12 2 A. Again, I don't really know, but probably they 22 

;2 3 were, 23 

12 4 Q. On page 318 you say a pivotal year was 1964 2 4 

Page 135 

it be fair to read that sentence to say that most 
asbestos insulation workers swear they did see a 
warning by the late '70s •· I'm sorry, late '60s or 
early '70s? 

A. Yeah, that was my Impression that that was 
what the workers were saying in their deposltions. 

Q. And you have reviewed those depositions to 
draw that conclusion, con·ect'? 

A. I was probably mainly relying on plaintiff and 
defendant•· on plain.tiffs' counsel for that 
information. But It seemed very consistent that that's 
wbat they were telling me. And generally l was dealing 
with lawyers who were not so stupid as to misrepresent 
factual mattei·s of that ldnd to their own expert 
witnesses. 

Q. So you would agree that by the late '60s and 
early '70s information about the health risks of 
asbestos is reaching most asbestos insulation workers? 

A. No, it was -· before that time the worl<ers 
didn't see the warnings, Just when they did notice the 
warnings, I really -- I'm not so sure. You know, I 
don't know when they acknowledge, oh, yeah, I remember 
seeing warnings on the product in 1973. I mean, I just 
really don't know what the record would say on that, 

Page 136 !?age 134 

l when some, but not all, of the manufacturers of l I just have the impression that, at least In 
2 asbestos insulation products began to affix the first 2 the f11·st yea l's where some of the companies started 
3 generation of caution labels, right? 3 · putting these excessive exposure for long periods of 
4 A, Right. 4 time, may be harmful type of warnings, that these 
s Q. You mentioned Eagle-Picher as one and Johns S undel'standably were not noticed by the worker under the 
6 Manville as another who placed a caution label in '64. 6 larger print of things like Do Not Drop and other !<Inds 
7 Are there any others? 7 of admonitions to product-users that appea1·ed on the 
8 

9 

10 

ll 

12 

13 
14 

15 
16 
17 

18 

19 

20 

21. 
22 

23 

12 4 

A. No others come to mind as to 1964. s 
Q, Mr. Modesitt asked you, you indicated that you 9 

didn't know when Pittsburgh Corning placed a label on. 10 

Are you aware of the date of any other manufacturers of 11. 
insulation products-· I'm sorry. Let me ask that 12 

again. Are you aware of the date of other 13 
manufacturers' warnings on insulation p1·oducts? 14 

A, Well, I thought that the GAF people had talked 15 
about warnings in 1970, but I didn't see that in the 16 
GAF section of the book, so maybe my recollection is ll 7 
wrong. Maybe I'm confusing them with another company, 18 

Q, At the top•· are you aware of any others, 19 

Dr. Castleman? 2 0 
A. No others come to mind. 21 
Q. At the top of page 319 in the book, you say, 22 

Most asbestos insulation workers swear they never saw a 2 3 
warning label i1ntil the late '60s or early '70s. Would 2 4 

same cartons. 
Q. I want to make sure I am understanding what 

you're saying. ls it your understanding from your work 
as a researcher, investigator in the litigation, that 
those warnings were being seen by asbestos insulation 
workers in the late 1960s and early J 970s? 

lvfR. WYLDER: At least by some insulation 
workers? 

A, They were probably noticed by some workers. 
Most of them apparently didn't•· at least that's my 
impression•· didn't notico these. Didn't take any 
kind of -- didn't register with the workers that the 
products were dangerous, because of the language In 
these labels, or the size of the print, or the 
placement of the labels, It didn't make any Impression 
that the workers could 1·ecall when they were asked 
about this years later by the lawyers for Johns 
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Page l4S Page 14? 
about asbestos health effects was futile? l outside pressul'e, there was no OSHA, there was no EPA. 

A. Well, at least with respect to Selikoff. They 2 The unions were, as far as I can tell, unaware of any 
knew Sel!koff wasn't going away. They could see that 3 real danger associated with asbestos in the period 
Selfl<off •· to the extent that the Asbestos Textile 4 prior to 1958. So companies had no outside pressure, 
Institute had contacted the New Yori< Academy of s Conscience has not figured In these kinds of histories 
Sciences and the Mount Sinai medical institution where 6 as a factor In guiding corporate conduct, 
Selil<offworked, to no avail in 19641 and to the extent 7 Q, I don't mean to limit my questions to 1958. I 
that other companies, perhaps Owens Col'ning for one in 8 would also want to know about any evidence or documents 
1965, made note of its inability to shut Selikoff up, I 9 of any kind after 1958 that you may or may not be aware 
think It just became clear. Sellkoffwas continuing to 10 of involving Owens-Illinois' participation in other 
do media interviews and stuff like that. And I thin I< ll companies' decision-making about warnings on 
that the Johns Manville people kind of did a ~2 asbestos-containing products? 
1·ecalculation of how they were going to manage to deal 13 A. Well, as far as I know, Owens Corning was out 
with Dr, Selikoff between 1964 and 1968. 14 of the asbestos business 11fter 1958. 

Q. Selikoff was at that point in time the leading ~5 MR. WYLDER: Owens-Illinois. 
researcher on asbestos-related disease in the world, 16 THE WITNESS: Pardon? 
right? 17 Q. You said Corning. 

A. Weil, certainly in the United States he wns. 0.8 A, I'm sorry, I meant Owens-Tllinols. Thank 
Q. Was there anybody in the other parts of the 19 you, 

world outside the United States who competes for the r.io So it wouldn't•· I don't see why lt would 
title of leading researcher into asbestos-related l2l have come up after 1958, 
disease? 22 Q. To your knowledge, did Owens-Illinois ever 

A. I don't thln I< so. 23 lobby the government with regard to any of the asbestos 
Q, Are you aware, Dr. Castleman, of any documents 12 4 standards? 

Page 146 Page 148 

or other evidence showing that any company ever l A. No. Again, there were no government 
solicited Owens-Illinois' view about whether or not 2 regulatory agencies baclc in the day when they were 
they should put a warning label on asbestos-containing 3 making asbestos pl'oducts. 
materials? 4 Q. Are you aware, Doctor, from your review of 

A. No. s Owens-£1iinois' internal documents, of any 
Q. Are you aware of any document or evidence of 6 consideration of asbestos after 1958 by Owens-Illinois? 

any kind showing that any company ever solicited 7 A. No, not until they got Involved in litigation. 
Owens-Illinois' view about what warnings or cautions 8 Q. Are you aware of internal documents by 
about asbestos health effects should appear or should 9 Owens-Illinois over the course of litigation that 
not appear on asbestos-containing products? 10 reflects on Owens-Illinois' knowledge or beliefs about 

A. No. ill asbestos-containing products? 
Q. Did Owens-Illinois ever, to your knowledge, il.2 A, I can't recall, I mean, there Is the - not 

participate in any other company's decision about 113 Owens-Illinois documents, but, fol' example, the 
whether or not to put a warning on an 114 affidavit by Paul Hanley of Turner & Newall that 
asbestos-containing product? 115 reflects on Owens-Illinois' Involvement In the defense 

A. Not as far as I'm aware, 116 of lawsuits in the 1980s, So, I mean, there are 
Q. Did Owens-Illinois, to your knowledge, ever 17 probably some things like that floating around that 

participate in any other company's decision about the 18 don't really -- well, I don't know. Maybe they do 
content of any warning or caution about the health ll 9 relate to this case, 
risks of asbestos? 12 o Q. You'd agree that the Hanley affidavit, 

A. No. I mean, nobody was•· the whole industry 121 whatever it is, it's not an internal Owens-Iii inois 
was getting away with not waming people during the 12 2 document, right? 
period of the 1940s and the 1950s, so I don't thinl< the 23 A, It's not, 
subject ever came up between companies. There was no 24 Q, Okay. Have you ever talked with Mr. Hanley 
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Page l49 

1 about that affidavit? l 
Page 151 

doing or other, 01· they made note of the fact that they 
2 A, I think so. 2 were there and they observed certain things. 
3 Q. How long ago? 3 Q. And some companies were keeping track of what 

Dr. Selikoffwas saying an? reporting it inside their 
corporations, right? 

4 A. It's been a long time. Whenever that 4 

5 cockamamie case came up In Texas -- I don't remember-· 5 
6 what, ten to 15 years ago, if memory serves, where 6 A. I thin!< SO, 
7 Owens-Illinois sued Turner & Newall for not telllng 7 Q. Would you expect the companies would have 

known about Dr. Selikoffs address to the Asbestos 
Workers Union in 1967? 

8 them asbestos was dangerous. e 
9 Q. Did Hanley repeat any of things in the 9 

lo affidavit to you? 10 A. I don't know. I mean, that's not the kind of 
thing that was cited in other literature, It Jdnd of 
existed separate and apart unto Itself, kind ofllke 

11 A. I don't recall, The only thing I recall from l l 

12 our discussions was that I agreed to testify in the 1:1. 2 

13 cnse, and I remember saying to Mr, Hanley, Now, you tl.3 the, you lcnow, company doctors' annual meetings of the 
railroad Industry, It's not a body of literature that 14 don't expect me to say anything nice about Turner & 14 

l 5 Newall, do you? And he said, No, I Just want you to 15 gets cited by other sources. 
l 6 testify about knowledge of asbestos hazards by 16 Q. The Asbestos Workers Journal was provided not 

only to members of the Asbestos Workers Union, but for 
some period of time was also provided to contractors 
who employed people from the Asbestos Workers Union, 
right? 

1 7 Owens-Illinois. 117 
1 8 Q. You never did testify, though, did you? 18 

19 A, No, As far ns I !mow, the cnse was thrown 19 

12 o out, But there was never any deposition or trial 12 o 
21 testimony of me In that case. 121 A. Probably. I don't really know, but I wouldn't 

be surprised if some of the insulation contracting 
companies also received it, I really don't know. 

12 2 Q, You have never done, Dr. Castleman, what you 122 

2 3 would consider to be a comprehensive investigation 12 3 

12 4 about organized labor's knowledge of asbestos related 124 Q. Owens-Illinois never had any contracting 

Page 150 

l over time, right? 
2 A. Right, 
3 Q. Have you read any of Dr. Selikoff's 
4 publications on whether he believed there was a 
s conspiracy amongst asbestos product manufactul'ers to 
6 hide the risks of asbestos? 
7 MR. WYLDER: I object. That assumes there are 
8 such publications. 
9 Q. I'll ask it differently. 

1 o Are you aware of any instances in which 
l l Dr. Selikoffhas written about his views about whether 
1 2 or not there was a conspiracy or some concerted effort 
l 3 to suppress information about the asbestos health 
14 hazards? 
15 A. I can't recall him writing anything about 
l 6 that, 
1 7 Q. Were any manufacturers of asbestos-containing 
18 products keeping track of Dr. Selikoft's speeches and 
19 publications during the 1960s? 
12 o A, Probably, but r can't give you a 
121 chapter-and-verse accounting of even what I have in my 
12 2 files about that. Some of it's reflected in the book 
12 3 in different sections of Chapter 9, where different 
124 companies were invited to some presentation he was 

Page 152 

l units, is that correct, to your knowledge? 
2 A, Not to my knowledge, correct. 
3 Q. You indicated that over the course of your 
4 research and investigation as it applies to the 
5 litigation, you noticed that companies had different 
6 operations and policies with regard to their own plant 
7 environments, right? 
8 A, Yes, 
9 Q. Was the Unarco plant in Pattel'SOn, New Jersey 

l 0 a plant that stood out to you as having particularly 
l l poor industrial hygiene practices? 
12 A. Well, the years in which that plant operated 
13 were way, way back In time, and It may have been 
14 typical of what went on in the Industry at that time. 
15 I don't really know how to compare them with other 
16 companies. 
l 7 Q. So you don't have an opinion, then, about 
1B whether or not that plant was good, bad, or average 
19 with regard to industrial hygiene? 
20 A, Well, it was bad. But how It comp11red with 
21 the other comp11nles, I don't know, because none of them 
22 was making them be good. Nobody was making them behave 
23 in terms of informing them about the problem, informing 
2 4 the workers nbout their possibility of getting 
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compensation for disability, and all the other things l 

that external actors mlght do to prompt a little bit of 2 

morality in terms of protecting workers from health 3 

hazards on the job, 4 

Q. ln your review of the Owens Coming documents s 
from the time that they purchased the Kaylo Division in 6 

1958 throughout the time that they manufactured Kaylo, 7 

have you ever seen any indication that Owens Coming a 
considered the views of Owens-Illinois in their 9 

management of Kaylo? lo 

A. I'm sorry. Maybe I'm a little tired, I l 

didn't quite get that. 
Q. That's probably a bad question. Let me ask it 

a different way. 4 

In your review of Owens Coming internal s 
documents as it relates to the Kaylo Division, during 6 

the period of time that Owens Coming manufactured 
Kaylo, have you ever seen any documents In which Owens 
Coming considered, solicited, thought about what 9 

Owens-Illinois' view might be as to any aspect of the o 
~~~~~ l 

MR. WYLDER: What the view might be during the 2 

time Owens Coming was making it? 3 

MR. FISCHER: That's correct. 4 

Page 154 

A, What, during the time Owens Co1·nlng was l 

manufacturing the product? 2 

Q. Yes. 3 

A, No, I mean, probably whatever interaction 4 

there was would have gone on during the years when 5 

Owens Corning wns the principal seller and 6 

Owens-Illinois was the principal•· was the 7 

manufacturer of Kaylo. a 
Q. So let me ask you the question now: During 9 

the time Owens-Illinois was the manufacturer, have you o 
ever seen anything about Owens Comfng's management of 
asbestos or asbestos-containing production, during the 2 

time Owens-Illinois was the manufacturer of Kaylo, in 3 

which Owens Coming considered or solicited an 4 

Owens-Illinois viewpoint about asbestos? s 
MR. WYLDER: Maybe I missed that one, but 1 6 

th ink you start off with during the time 01 is making 
it. 

MR. FISCHER: Right. 
MR. WYLDER: Then you say when Owens Corning 

was manufacturing it also, and Owens Coming is not l 

manufacturing it. 2 

MR. FJSCHER: Oh, l misspoke, then. 3 

Q. During the time Owens-Illinois was 4 

Page 155 

manufacturing Kaylo, have you ever seen any Owens 
Coming Fiberglass documents, or testimony, or related 
matter that would indicate to you that Owens Coming 
considered, solicited, thought about what 
Owens·lllinois' vlew might be as it relates to asbestos 
or the health effects of asbestos, in any Owens Coming 
decision-making? 

A, Well, lt appears that with respect to the 
advertising or promotion of the products, the phrase 
nontoxic and easy on the hands appears first In a 1952 
Owens-Illinois advertisement In Petroleum Engineer, 
And then subsequently Owens Corning is the principal 
distributor the next year of Kaylo, and In 1956 the 
one-page brochure uses the same language, So It 
appears to me that the language used by the two 
companies or by Owens Corning•• It's a little hard for 
me to say•• In the 1956 marketing document draws from 
the advertising language that had originally been 
adopted by Owens-Illinois in promoting the product 
prior to the Involvement of Owens Corning as the 
principal distributor. 

Q. Anything else? 
A, Nothing else comes to mind. 
Q. Do you know in 1952 whether or not 

Page 156 

Owens-Illinois employed an ad agency with regard to 
that end'? 

A. No, I don't 
Q. Do you know in 1956 whether OC employed an ad 

agency with regard to the ad that it published in '56? 
A. No, I don't. And even if they did, I don't 

know to what extent the advertisements would reflect on 
something that the companies weren't approving of, 

Q. And other than the fact the '52 and 156 ads 
both contained that phrase, nontoxic and easy on the 
hands, are you aware of any communication between 
Owens-Illinois and Owens Corning about the language to 

be used in the ad? 
A. No. 
Q. Are you aware of any communication between 01 

and Owens Corning about adve1tisement of Kaylo 
generally? 

A. No. l haven't seen•· at least I can't recall 
having seen anything where they exchange views about 
that partlculal' subject. 

Q. Any reason to believe that Owens-Illinois 
retained any control over how Owens Corning would 
advertise Kaylo after 1953? 

MR. WYLDER: Object to the form, no reason to 
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Page 157 
1 believe. 
2 · Q. I'! I ask it •· Doctor, are you aware of any 
3 documents, testimony, or other evidence that would 
4 indicate that Owens-Illinois retained any control over 
5 the manner in which Owens Corning would advertise Kaylo 
6 afterl953? 
7 A, It seems obvious that they would be involved 
8 in that, but l haven't seen any documents esta bllshlng 
9 that. 
o Q. And why do you think it seems•· why does it 

l l seem obvious to you? 
12 A. Because Owens-Illinois was basic -- Owens 
13 Corning was basically being employed as the agent of 
14 Owens-Illinois to maximize the sales of Its product. 
ls And Owens-Illinois had a very strong interest In making 
16 sure that that was.done in a way that Owens-Illinois 
17 thoug~t was best, certainly in terms of the choice of 
18 language In advertising a p1·oduct, That would have, it 

seems to me, be the !<ind of thing that Owens-Illinois 
would have been paying attention to and not Just 

l delegating to its agents at Owens Corning to do for 
2 them. But I've seen no documentation on that. 
3 Q. Are you suggesting that the distribution 
4 agreement between Owens-Illinois and Owens Coming was 

Page 158 

l somehow unusual in that Owens Coming was the agent of 
2 Owens-Illinois, or do you consider all distributors to 
3 be agents of the manufacturer? 
4 A, I'm considering thn tall distributors are 
5 agents of manufactu r-ers. I'm not using the term In a 
6 legal sense, I'm using it in the everyday Engl!sh 
7 sense. 
8 Q. That's why 1 asked. 
9 MR, FISCHER: Those are all the questions l 
o have for you. Thank you. 
l MR. WYLDER: Do you want to finish up, Ray? 
2 THE WITNESS: What have we got on the phone, 
3 any more questions? 
4 MR. WYLDER: Mr. Mangan, Luke, you got any 
5 questions? 
6 MR. MANGAN; Yeah. Less than a minute, 
7 though, 
8 EXAMINATION BY MR. MANGAN: 
9 Q. Doctor, can you hear me okay? 
0 A. Sure. Go ahead. 
l Q. We talk earlier about the deposition you last 
2 gave in these cases in May of2011 in the Legate case. 
3 Since giving that deposition, have you seen any 
4 additional information or documents concerning Bendix 

.Page 159 

l or Honeywell? 
2 A, Nothing comes to mind, 
3 Q. Okay. Have your opinions with respect to 
4 Bendix or Honeywell changed in any respect since that 
5 deposition? 
6 A. No. 
7 Q, Okay. 
8 MR. MANGAN: Thank you, Doctor. That's all I 
9 have. 
o MR. WYLDER: Bill Swallow? 
l EXAMINATION BY MR. SWALLOW: 
2 Q, Doctor, this is Bill Swallow from John Crane. 
3 In the last 12 months have you been given any documents 
4 or any piece ofinforme,tion from any source that you . 
5 have not discussed at trial •· 
6 A. I don't think so. 
7 Q. -· in regards to John Crane. 
8 A. I don't think so, 
9 Q. Okay, Thank you, sir. 
o A, l mean, l may have been given something that 
l didn't come up In trial, and that would be In my John 
2 C1·ane tlle that might include such things as product 
3 sales catalogs from the 1930s, But you can order the 
4 file from Albert Don nay, if you want to get It. And 

l?age 160 

l Albert's number is (410) 889-6666. 
2 MR. WYLDER: Anything else, Bill? 
3 MR. SWALLOW: No, that was it. Thanks. 
4 MR. WYLDER: Rob? 
5 MR. EVERETT: No questions. 
6 MR. WYLDER: And is there a fourth person on? 
7 MR, TAYLOR: Yeah, Tobin Taylor: 
8 MR. WYLDER: I'm sorry, Tobin. Go ahead. 
9 Anything? 
o MR. TAYLOR: Yeah, very briefly. 
1 EXAMINATION BY MR.TAYLOR: 
2 Q, Dr, Castleman, I represent Union Carbide. And 
3 I understand you've given testimony with regard to 
4 Union Carbide over the last year? 
5 A. Yeah, but I haven't done that since yesterday, 
6 Q. All right. My questions are very similar. 
7 Have you been given any information or documents that 
8 would change any of the testimony that you've given 
9 over the past year as it relates to Union Carbide? 
O A, No, 
l Q. Do you expect in any way that your testimony 
2 in Oarrelts will be anything different than the 

testimony that you've given over the past year with 
respect to Union Carbide? 

40 (Pages 157 to 160) 

POHLMANUSA COURT REPORTING (877) 421-0099 

A116

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



Page 161 Page 163 
J. A, No, 

2 MR. TAYLOR: Thank you, Doctor, That's all I 
1 tvffi.. MODESITT: That's all I have, 

3 have, 
2 tvffi.. WYLDER: All right. A show of signature 
3 waived, and that's it 

4 MR. WYLDER: You said you have one follow-up? 
s MR. MODBSIIT: Yeah, I've just got a couple. 

4 (Examination concluded at 2:31 p.m,) 
5 -·········---·-···· 

6 THE WlTNESS: Come on. A couple means two. 6 
7 BXAMJNATJON BY MR. MODESITT: 7. 
8 Q. Doctor, with regard to United States naval 8 
9 vessels, in your review of any information, whether 9 

1 o it's from the U.S. Navy or otherwise, do you have any .. o 
l J. information to suggest that the signs on board a U.S. 1 
12 Navy ship have been controlled by anyone other than IL 2 
13 the U.S. Navy? P.3 
14 A, No. P.4 
l 5 Q. So you would agree that whatever the signage I]. 5 

l 6 regulations are, they're U.S. governmental regulations? ll-6 

l 7 A. Well, as to regulations, I'm sure the I]. 7 
l 8 regulations that apply would have been U.S. government p. 8 

19 regulations. But of course that didn't prevent 9 

12 O contractors from putting up signs warning people to ~ O 
12 1 stay out of dangerous areas and things like that, l:.l l 
12 2 whether or not these were provided for by government ~ 2 
2 3 regulations. ~D 

2 4 Q, Are you saying that a compan)! could put up a 12 4 

Page 162 

1 sign on a U.S. Navy ship, that was not approved by the l 

2 U.S. Navy? 
A. I thin I< they cou Id have if there were 2 3 

3 
4 hazardous conditions there, end they probably did if 4 
5 there were slippery floors, or painting going on1 or 5 
6 scaffolds with the possibility of falllng objects, I 6 

7 think they might well have cho~en to do some kind of an 7 

8 effort at warning, even if it wasn't required by some 8 
9 9 government regulation. 

10 
10 Q, Do you know whether there are actual U.S. Navy ll 
l). regulations governing the signages that may be 12 
12 permitted on a U.S. naval vessel? 13 
113 A, I don't. 14 

14 Q. Okay. Next question, last question I have, 15 
16 15 the Exhibit IO group, being the Green Sheets - 1 can't 
17 

16 remember. I th ink we may have covered that, but just 18 
17 very generally. Do you agree that within those Green 
18 Sheets there are articles that concern asbestos, 19 

19 diseases of asbestosis, lung cancer, and mesothelioma, 20 

12 O and also discuss the various needs to suppress dust and 
21 t::n respirator usage? 

12 2 A. The documents say what they say. I believe 22 
123 that those diseases are mentioned. 23 
124 Q, Okay. 24 
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STATE OP MARYLAND ) ss 
COUNTY OF BALTIMORE) 

I, Susan Smith, RPR, a Notary Public of the 
State of Maryland, do hel'eby certify that the within 
named, DR. BARRY CASTLEMAN, personally appeai·ed before 
me at the time and place herein set out, and after 
having been duly sworn by me, was inten-ogated by 
counsel. 

I further certify that the examination was 
1·ecorded stenogi·aphically by me, and this lranscl'ipt is 
a true record of the proceedin~. 

I further certify that the stipulations 
contained herein were entered Into by counsel in my 
presence, 

I furl her certify that 1 am not of counsel to 
any of the parties, nor an employee of counsel, nor 
related to any of the parties, nor in any way 
interested in the outcome of this action. 

As witness my hand and notarial seal 
this 12th day ofJanuai·y, 2012. 

My commission expires 
November 29, 2014 

Susan E. Smith 
Notary Public 
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Sales Agreemen~

Owens-I121ncis Glasa Compan,-, hereir~i'tar referred ~o

as "Seller", and 0~+ens-Cornir►~ Fiberglas Cvrpora~ion, ::ereinafter
referred tc as "5uyer", have this day agreed as follows:

1. During the terms of this ,~aresment, ~uy~r will
purchase from Seller and Seller Nill sell to 3u~er, suo~ect to she
:provisions of this A3reer~ent, she following amour.';s oP Ka;✓lo iiea~

Insulating Products:

750,000 during the period April 1, 1953
to Decembar 31, 1953, and

$1,000,000 during each calendar dear
subsequent to 1953;

provided, no~~rever, that in the event thaw at ang tine 
or times she

rrices Par ~;~30 ~:aa~ Insulating products shall ~e
 increased or

decreased in ac~o:d2ncs wi~~! the provisions of par
a;raph ~F hereon,

~'ne mounts ::erei::a~ove sp~cifie3 will Le increa
sed or decreased

2a- Brie sa~-~: propaT~ioa as such prices ~i:zll have uzen 
1ncr2as~~ cr

necreas~d, prorated for the portion o~ maize curren~ .period u:~e:cpirec

at Sze date oP such p_ice ckan`e. on or ~sfore the ~i:s~ d2;; oL

each ezler.~ar quar~~r, ~. u~;er trill rc.if~ Seller in c~riticL; of ~t:e

to~ai amount o+ ~a;.?o Kaat Insulating ?~oducts 
r;~ich i~ intends tc

purc~.ase From Selig durin3 suci~ cua: ter.

2. A3 usad in tY:is A reement ~t:z ~err~ "iCa;; t
o ;zea

IR3Lt?3~in.~ producers" means only those heat
 insul2~in~~ praducts

li~~en in F;cnii~it A, a~tached, hereto and made apa
rt hereof.

3. The prices for ha;/lo Heat Insulating pro
ducts sew

Ports in E.Yhicit A mill r_main Sn efFect u
ntil Oc~ocer 1, 15 3,

ayd thereafter until increased or decreased 
in accordance wi~:~ ire

provision' of para~rapn ~F heraoF.

4. Seller ina~ increase or decrease the pric
es ca Ewer

for Ka; to Hest Insu?at!n3 products on Oc~o
ber 1, 1953s and on t'ro

~irat day oP aa;~ au~sequent calendar quart
er, ::y ~iviao notice in

writia~ to =user o~ sucn increase or decrease ac 
least flYteen (1~)

days prior thereto. ~u~ar nay, ~y.alVlil~ notice in wri~in3
 to

S~ll~r a~ and 4i:ne wi~ilin thirtf (3~j dafs aste
r receipt of novice

frog Seller oP a prig increase tarninata t,11s 
~reemen~ sips, (5}

mon~'rs af'tsr t1e ei'tactira dare of such p=
ace increasa.

5. ,II orb.: s for iCa; ? o :;gat Insulatlr.~ 
Prod4cts

placad bit :=u;yer and accap.ed ;~;; Seller sill i:~e at she prices ~in

----- 
C ~ ~ 2 91
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b ~

~'

ef~ec~ at the time or' s~i~rnen~ c, Seller and grill :e sub~ec~ tothe terns set fort; ~n ~chibit A and t5e iollo:r na tarns andcoa3i~ions:

(a) prices shall be F.O.Q. plant vr' manufacture. Inthe event than Seller prepays t'r,~ Praiaht on an;~ shipment,3ufer will reimburse Seller the full amount, thereoF. Titleand possession shall pass to Buyer oa deliver; of product•tc the carrier consiared to Eu;;er or ~u;~er~s customer.

{b) In the, event oP a price increase, the Buyer may,within thirty (30) dais after receipt of notice thereof,.request prick protaction on specific outstanding contractsand vu~standing contract proposals. Shipments wish protectedprices must ce made within sixty (60) days of effec~ive dzLeof price increase.

(c) - Orders and shipoin~ instructions ti~rill 'ce liven O;ibuyer reasonaol~ in advance of desired delivery dates and,subject to the o~aer ~^ovisions herein stated, Seller willmake snip~aznts 2s nearl;~ as possible is accordance with sucaship~ia~ ins^uctions as shippin~`facilitles and Sellertsschedu?{r_~ and iacili~ies of taaz~ui'acture permit. Sellertsfailure ~~ n~Q~ szip~in~ instruc~ions dill not ~e deemed abreach of phis ;►areemen~.

(d) Seller warrants than all Ka;~lo Heap Insula~inProducts so?3 to ~u,~er p~~rsuant tq ti:is r'l;reement grill r.~e~Sellerzs psrfar~ance specifications 3n effee~ a~ the time o.sale. Seller will fu: rise L~u;,rer a cod;; of said perforrraac~specifica~ions cur:en~l✓ in eff:ct and of each revisior.~~ereaP.

(e) au; er shall, Britain nine~~ {90) da~rs after shio~:.enof an;~ products covered b3► this A~reemznt, ;ive writer. no~~,:eto Seller of an~r claim for errors, shortages, imoerfectior.;,deflcizncies or any failure of the products ~o coni'ora~ wizthe terms of this A~~eement. 5uyer~s failure to dive suchnotice within such time or &uyarts failure to give Seller anopportunity to mace an adequate investigation, either by onthe spot inspection or by' having the products returned toSe11er, shall constitute a waiver 'oy DuJer o£ all clamswith reap~ct thereto. ~;n;! advice or assis~ance furnished 'o;;
Se7.ler in respect of installation or use of the products a^~purel;~ gratuitous and without consideration, and Seller sna:.lhave ro liability ;oz- reason tnereo~. Seller shall not oelia~le for and breach of ti~is~ ~~reenen~ in any amount inexcess of the air=sr~~nt price for the products c~itn respec~
to which suca brzach occurs and Sailer shall not be,liaols
in and event for special or consequential da;~a es; and :~u;;e:

2 -

~'~
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s'r_all include phis sau~~ lit~itaLion u~o;. t~:e aZount of
Sellers liabilities in cont_ac~s e~~ectino a21 resales
5uyer ~o third persons and 3uyer sha:.l inder..nif;~ and save
Seller harmless from any lia~ilities arisir_~ from Lu;;er~s
failure so to 'con~ract in makin.~ resales.

(f) All claims made by* buyer a~aizst Serer in accord-
ance with subparagraph. (e) hereoF shall be subject to approval
~;T Seller, In the event than buyer disa3reas with Seller's
disposition of and such claim, buyer caay b;~ giving notice 3n
writing to Se21er within thirtS (30) da;~s,aPter receipt oP
notice v~ Seller s disposition of suca claim, require the
same to be submitted Co arbitration in Lucas County, Ohio,
in accordance with the Ohio ~rbi~rat3or.Ac~, cy three (3)
arbitrators appointed as fellows: Seller and Buffer s:~all
each aopo3nt one (1) arbitrator and the two (2) aroi~rators
thus appointed shall anooint a turd arbicra~or. In the
event tna~ the arbitrators apnolnted b,T Sel_er and 3uyer
shill ce unaole wi~hin thirty (30j da;;s t,o a3ree upon zhe
appointment of she t;~ird arbitrator, she Court of Common
Pleas of Lucas Cuunt~•, Ohio, ma;;, upon application of either
par~;r !;~r_to, appoint the third arbi~ratar. Trie decision 3n
writing of a majority of the ar~3tra~grs will 'oe final and
bindin:~ ~~on both parties.

6. jP, b_•r reason of i'ire, earthauzke, flood, explosion,
accident, flip'=~r~n~e :with or irabili~~ ~o secure :~orlmen, lack o~
material, 2~ck of .f2~ilities, pct vi mod or oP and public ene:~;;,
voluntsr~- or irvol4ncary comolianc2 riith 2n- valid or invalid
order, re~ula~ion, request or reco:.vn~nda~ion of 2ny ~overrunent
a~ecc;; or authori~y, 2ack.of ~rans~ortation fae311~ies or other
cause ;.eyona the control of Seller or 3uyer, respactiva?y, wheth=:
or mat of tae kin3 hzrein'cefore specified, Seller or ~u;;Ter shall
ice unacla to perform, or is delayed in the perfornanee of, any
ooli~ation under this A~reemer_~, such no :~_rformance or dala~r sca1Z
~e excused.

?• In the event that Seller shad ~e ur_able to fill aZ?
orders for Kaylo Heat Insulating products placed both by 3uyer
and 'uy other customers of Seller, Seller shall prorate shipments
to Buyer and such other customers on an eouitable basis.

8. Orders placed :.~;; Eu;;er £or ICa~:lo insulatinb ~roduc~s
•not spzciilcally listed and priced in &:hibit ~ will be sub~ec~ to
approval b~• Seller in eaci► case and will ce su~,~ecti to suc;z pr2ces
and shi~p3n; d2tes as nab ~e see for~h in such approval.

9. All sa2zs and a3ver~iserr.~n~s of Ka 20 Heat Insulat-
in~s Products shall D2 under Sellerts trade name and trade .mark
"Kaylo". In using S~?ler~9 trade pane and nark, =u;er c~ill indica~?
that the products sold or adver~ised are nanufactur~d by Sellzr any

- 3-
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F

wilt Give novice that Seller's trademark is reg3s~ered b;~ dis-pla~ing with the mark as usad tha letter "R" enclosed withina circle. 3u?er~s right to use Sellerts grade Wane and markshall be limited to Lne advar~isa~,nt a~ sale o; productsmanufac~ured b, Seller and sold to 3uyer ~u~~suant ~o thisAgreement and such r3~ht shall tercinate upon the ~erminatianof phis A3reement.

10. Unless sooner termina~ed in accordance with theprovisions of paragraphs 4, 11, or 12 hereof, this Agreementshall remain in full force"and efPec~ until Jaau2xy 1, 1959.Except.. as otherwise provided in paragraph 13 hereof, the ~3V1ri~of any notice of Lar:nination shall not, ~r3or to she effectivedate of 'sucl: termination, relieve ?u~~er from its o~;iigation topurchase, or ralieve Seller from ins obligation to sell, the a~ou::~of Ka;~lo gear Insula~inb Products sew forth in paragraph 1 hsre-of, and any ~ermina~ion shad ae *~►ithout prejudice ~o am otherremedy or re:n~di es svzich ei Sher par~;~ ma, have against the otherfor an;~ breac:~ of ;phis A~reemen~.

11. ~ither -~- ~t?r caay a~ its option terminate thisA~ree;nen~ a:Pactiv~ at .:~ end of any calendar Loath b~ ~ivin~notice in wriVirg ~o she oLzer part;; at lerst one (1) 3►ear priorto ~ha ~e±'fec~_•re ~a~~ of such c~r:n2na~ion.
12. In :;:e evens twat S?ller datermirss to discou~ia~.:_"e nanu.t'ac ~~.:: Q ai na;; to as Insula~i n,~ Produc ~s, Seller. maftzrninate ~:~is A~r~=~r,.ar,~ 2ffeetivz a~ she end o; an;; calendarnon~1 c~ ~i~ir_~; rotice in ~•rritin_ Lo Buyer a~ lerst six (6}mo:~~hs prior ~~ the ef_ecL3ve dame oi' such ternination.
13. In ~::e evens than j'1~ ~T' sha21 dive notice toSsll~r of ter:aination o~ this A~:reesent purs:zant io the provi~:o-sof ~ara~rap~ 4~ hereof, or in the evzn: thz~ Sallee shall giveno~i ce to Ru;; e~ c: ~eraina~ion of phis A~r~emen~ pursuar.;.Vto iceprovisions of parasravh 12 her~af, =user, at ins op4lor., ma;;elee~ to ~e relieved of its c~li~a~ion to purchzse, durinb thesix {o} ~aontns imm~d±atel;; preceding the affective date o~ suc:~termination, gaplo :eat Insulating products in the amounts pre-scriced 3n paragraph I hereof, ~y `ivin3 ro~ice of such electionwithin thirty (30~ da~rs after notice of such ter~ina~ion. Inthe event that Bu;er elects, as herein provided, ~o be relievedo£ its obliaa~ion to purchase the amounts so prescri~ed, Sellershall be relieved of ins o~li~a~ion to sell the amounts so pre-scrl'ced.

1~F. :ne ri ~c►t of each oart~r to require strict p~rfo:;:~~:=of the other part;; ~s o~lt;;ations hereunder s'~all not ~e affeci_~~.n any ira;;~ by any pre~~ious ~•~aiver, forbearance or course of ~e~11~ ;.
15. ~4n;I civil action a;;ains ~ Se~~l~r are sin, out oft;~is Aoreeren~ or ::~• reason of ar.~ sale hereunder, or~by reasonof any federal or s~a~e sta~utory provision relating thereto,
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sr3~3 ~e commenced wit~~in one (lj fear ;ro;a ~y~ da~~ suca cause
of action arises; otnernise she lama snap ce oarr~3, not:iitiz-
s tardi~~ an~~ s ~atutor;; period o~ lim:.ta;.~a;:s to GMs coatrar~ .

l~. This Agreement is nom assi~nao22 ►~;;- Buffer except
r:3~h one ~~rit~er. consent cf SeZler.

1T. The entSre a~reenent of t::e pa:~~ies is con~ained
herz~n. jhere is no zaarran~y, a~reenen~, or und_rs~andin~, e;cpresa,
statutor;~ er,implied, either in faces or in law, with reference ~o
or a pares of this Aoreewent, excep. such as is set forth herein.
Exceo~ as otherwise provided her~ir., no cczanbe or a2~era~ion of
this A6reem~nt shall ►~e effectiva unless t ~ same is in writing
and signed ~.y both parties.

18. ^his tibreement shall ~e ~in3ing upon the parties,
their successors and assibas, and shall ~z conscruad in accordznce
Frith t::e laws of she Slate of Ohio appllcab?e to contrac~s mace
3:~d to Ee ~~r~e:»:ed in ~~e Spate oP Ohio.

I?d :1T._~SS Nc' 'REOc, tns nar~ies 'nave caused this A~reenen~
~~ ~e executed as o. aoril 1, 1g53a '~h15 _?0 X~,C ria~ of t9arch, 19 3.

rsT

Atte~~:

.. ~ ; ~:~,ss _~! ~.

OW~'1S-ILLIi:OIS GLASS COtnPAY'~

E-Xse.. ~~e ~~j

0;~~-„i!S-CO~:~TIll~i rI~~RGLe~S CORPOrZATIG:i

BJ I'i'^r..~

~~L.,- f.

- 5-
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~~

''r=ii3i: "a►' ;: SET'S NtL.r='~'^_. _ ...._

O:T"EI+iS-ILLIiJ0I5 GL;jS CC:%?.-:NY

KaYLO SECTIGrtnL 'I?~ I~LSUL::YIG~1'
filet Billing 'ricer - F.0.8. per2ln, t~f.J.

Terns iJet 30 7a~
rJorto.nal Nominal 'Thickness of nI sulation ~ Prices per Lineal :'oot

?ipe Size9-
Inehes - I'~ 1-1 2'~ - 21e 2-1/2" ~~

1/2 ~ .1h2 ~ .297 $ .t~E5 8 •646 ~ .715
3/4 .155 .317 •51? .679 .873
~ .175 •336 .550 .7u .904

1-1/!i .19L .3b2 .581 .7~3 .93T
1-1/2 .214 .388 .61lt .775 1.00 .

2 •233 .41? .6t~b .808 2.06
2-1/2 .258 .h52 .679 .eT3 1.13

3 .291 .u91 ~ .743 •9b9 1.23
3 1/2 •323 •530 .EoB 1.06 1.32

1t .9E8 . $6E .873 1. i6 1. i~2
tt-1/2 .tt2o .6oT .93T 1.26 i.;2

5 .b52 .646 1.00 1.36 1.62

6 . Si? . 7u i.io 1.15 1.75
7 x .775 1.19. I.55 1.86

8 x .873 1.29 1.65 2.Oh
9 x .9b9 1.lt2 ,1.81 2.20

l~ x l.ob 1.55 1.97 x

lI x 1.13 1.65 x x

12 x 1.19 x x x

Ivot~:
(1) ?ricer listed are for single layer only.
(2) Double layer prices ars the sum of the prices for thr tea single
layer siz~a used, .

(3) ?ric~s include standard canvas jackets and•2-1/2 aluminum bards per
j ft. section up to and including 2-1/2" thicjcnessPs. No allrnrrance
is made for omission of canvas jackets or bands.

(~) F~tra charge for sp2ciai canvas jac~~ts.
(5) extra cha.i~ge for any canvas jackets on covering over 2-1/2" thic~ress.

cl~ . C X7296
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P r~t

ak7EKi-L*.LIr70L Q.ASS C~J!SPANY

KF7~0 3EVr7.r. L::G ~'I°~ IN~UL~TIOY
"teti Billing Prises - ~ .0.8. BerlinL ~V. J.

Berns 3:et 3~J lac►s
.Nominal Nominal Thickness of Insulation &Prices Zr Lincal. Foot

Pape Sites-
Inc_ hes~ 1-1 2~~ ?" Z-1/2" 3"

10 bi.02 $1.48 $i.88 $2.25

u 1.08 1.5? 1.97 2.l~1

12 1.1l► 1.6b 2.10 2.53

~~, x.29 i.e5 2.3s 2.et,
1S 1.39 1.94 2.h7 3.~
16 1.lt5 2.0l~ 2.59 3•llt

11 1.~L 2.13 2.72 3.30

18 1.b0 2.22 2.8fi 3•h'~

i9 1.70 2.35 2.47 3.56

20 i.76 2.41 3•a9 3.70
21 1.8$ 2.56 3.20 3.86
22. 1.91 2.66 3.33 4.01
23 ~ 1.97 2.72 3•~5 ~t•1T

2h 2.ob z.7a 3.ss x.32
2b 2.19 3.00 3.82 4.63
2? 2.25 3.11 ' 3.95 ~t•75

2$ 2.32 3.17 tt.lo k.91

30 2.L? 3.?9 4.24 5.18
32 2.6b 3.6t~ 4.51 5.61

33 2.72 3.13 lc.69 5.67
3!~ 2.51 3.85 1s.Ez 5.eb
3b 2.9T 4.ot~ 5.~ 6.1t~

dote:
(1) Prices lisL~d ara for singly la r~r onlf.
(2) Double layer pricas ax^e the sum o£ tha oric2s for tha tsvo single
layer siz~9 used.

(3) ~tza charges for aryr canvas o ~2t~artds. , . c
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~:~iZ3IT adn CF ~+LzS A~?=~!'_T5i

_ ~i►E~S—ILL:i10I5 GLi.SS CO~tiP1Y

lGlYLO fC.~1T INSULiiTII1x'i BIAC:t
I~7et Billing Pricey —F.O.B. Berlin, !J.J.

Terms let 30 Lis

Thickness— Prices per
Inc,_he~ Sasiare Foot

1 a.1T3

1 1/4 ~ .219

1-1/2 .260

1-3/!c .305

2 .:4b

2-1/1~ _, .392

2 1/2 .h33

2-3/1~ . l~TB

3 .519

(3) C~7 9~, ~
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- F'~iI3.T u!l" OF S.4LFS AG~~!':2IT

OWENS—ILLINOIS GLASS COI~aNY

KAYLO Hr.4T II+iSULATIQN EATP.~ CiiARGES
Additions to Net Billing Prices

K Addition
to .Billing

Pr3ca_..r.r.

Standard Canvas for Sectional Covering Qver 2-1j2" Thickness ' lt.5~

6 oz. Canvas For X11 Sizes and 'Thicknesses 9.0

8 oz. Canva9 for All Sizes and Thicknesses 13•s

Laminated Prodc~t9 - 7.5

LCL Orders

Special Shape, Sipes ac:d Thicknesses

~eathrrcoatin~

x2.00 each

Quotation

Quotation

c~~ CC7299
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AMENDMENT OF SALES AGREEMENT

Owens-Illinois Glass Company and Owens-Corning FiberglaaCorporation have this day agreed that the Sales 4greerneat between them ~~,relating to Kaylo Heat Insulating Products. executed as of April I, 1953. _oa March 20. 2953, shall be amended as follows:

(1) The schedule marked Exhibit A and attached hereto shalt besubstituted for the schedule marked Exhibi! A attached to said Sales Agree-meat, and all references to Exhibit A is said Sales Agreement shall be Seemedto refer to £ar~.ibit A attached hereto.

(2j This amandment shall be effective as of April 1, 1953.

IN•~i~ITNFSS WHEREOF, the parties haves caused this amendmentto bz executed this /~ ~L.- day of April, 1'953.

OWEN -YL O S CO

By -~---_..._.,.~Attes.: ~ xe utive Yice Pry dent

Assisc%:zrSecreEazy r
j OWENS-CORNING FIBERGLAS CC1R-POR.4TIO:I

Atte / Vica'Pzcsidsnt
r ~ ~- /

t
Sec=etary

~~?3Da
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E•:.hibit A
April 13, 19$3

•̀ ~ 01YE~S-ILLINOIS GLASS COD.'°AliY

Net Billing ?rices F.O.B. Berlin, N. J. Tenas Net 30 Days

KAYLO SECTIONAL PIPE INSULllTION

No,ai.nal Nominal Thickness of Znsulatfott &Prices ner Lineal FootPipe Sizes-
Inches ~ 1'~ 1-1/2~~ 2" 2-1/2" 3"

- 1/2 5 .ih2 ~ .29? v .485 v .6la6 3 .175
3/h .155 .321 .517 .679 .8t3
1 .175 .33b .550 .711 :901c

1 i/!i .19~► .362 .581 .?tc3 .937
1-I/2 .214 .388 .6~ .?75 1.00

2 .233 .l~13 ~ .616 .808 1.~6
2-1/2 .258 .tc52 .67g .8?3 1.13

3 .291 .191 .?43 .969 1.23
3-1/2 .323 .530 .BoB 1.06 1.32

h .3@8 ,558 .873 1.16 l.!c2
1t 1/2 ~ .It2a . Go7 .937 1.26 i.52

5 . L52 .6t~b 1. o0 1.36 1.62
6 .517 .Tli i.lo 1.l~5 1.75
7 x .??5 1.19 L~5 1.88 ..
8 x .813 1.29 1.6$ 2.0l~
9 x •969 i.lt2 1.81 2.20
to x 1.Ob 1.55 1.97 x
12 x 1.13 1.6$ x ~ x
12 x 1.19 x x x

Note:
(1) Pricas listed are for single layer only.(2) Doubla layer prices are the sum of tha prices for the txo singlelayer sizes usad.
(3) Prices include standard canvas jaekats and 2-1f2 aluminum bands per3 ft. section up to and including Z-lf2" thic3:rrasssas. *la a1loHanceis made for omission o£ canvas jackets or bands.
(!~) extra charge for special canvas jackzts.
($) E~ctra ct:~rge for any canvas jackets on covering osrer 2-1~2~' thicl~.ess:

page 1
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_ EJ~{I3IT A .April '! 3, 1953
s. 09hEN5-ILLiy02S GIASS CO?g'A,~'Y

het 9illing P: ices F.O.B. Borlirti, N. J. Terns tJet 30 Daya

KAYLA Z'RZ-+SEGD~NTAL PIPE Il~?SUI~TI011

I:otainal Nondnal Thickness or Insulation h Pricey per Lineal FootPape Sizea-
Inches 1-1/2~ 2~~ 21/2" 3"
8. x Sectional Pipe =nsulation x
9 x For These Sizes x x

19 x x x 52.36
u x x X2.0? 2.5z
~2 x~ ~i.74 2.2a 2.65
],fit` ~1.3~ 1.9~ 2.L5 2.9T
15 1.l►5 2.03 2.58 3.13
7.6 .S2 2.13 2.71. 3.29
Z? 1.62 2.23 2.8h 3.I~6
18 1.68 2.33 2.97 3.62
19 1.99 2.76 3. t~8 4.2I
20 2.oT 2.90 j.53 ~e.3~
21 2.18 3.oz 3.T7 x
?2 2.2$ 3.12 x ~ x
23 2.32 ~ x x x

Note:
(1) Prices listed era for single layer ci~ly.(2) Double layer prices are the su~a oS the pric~a for tiro singlelayer size, used.
(3) Fxtra charge far any canvas ~ac~ats or bands.

Page 2
C~~~7~~
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A~~.1 13, 1953

s• OY~Eh~-II.LIs'~OI~S GLASS CCi~Ai:Y

t;et 9illing ?r+ces F.a.H. Herlin, N. J. TeYms htet j0 days

KAYLO H.t.YELED LAG PIPS IPdSULATION
i

Nominal Nominal Thickness of Iasulatioa to Prices per L+Heal Foot
Pape Sizes-

Znchea 1-1/2•• 2n 2_1/gn 3~~

20 x x Tri-aegmcntal pipe insulation

21 x x ..for these ~ize~ 3.86 _

22 x x 3.33 l:.02

23 x 2.72 3.45 h.11

24 2.04 2.78 3.55 h.32

26 2.19 3.00 3.82 4.63

27 ?.25 3.11 3.95 x.75

28 2.32 3.17 k.10 h.91

30 2.h7 3.39 is.29 5.18

32 2.bo 3.6k 4.51 5.61

33 2.72 3.73 l~.69 5.67

34 2.31 3.86 la.e2 y.86

36 2.9? 4.ot~ 5.a6 6.ltc

Note:
{1) Prices listed are fir single 3.ayer only.
(2) Double layer prices are the sum of the,pric~9 for the two single

layer siz~~ used.
{ 3) Extra. charge Sor arsy canvas or bands.

Page 3
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• ,~ :, E::'dIBIT A - April 13, .1953

~̂ r.NS-ILLI210I5 GL'l55 CO~A:~IY

Net Billing Prices F.0.~3. Berlin, N. J. Ter:as Net 30 Da;/s

KAYLO 1'r_..AT Il~'SUL;iTING B1ACK

Thickne~a- Prices per j
Inches Square Foot

1 S ,1T3

1-1/2. .260

Z .3l~6

2-1/2 .h33

3 .519

Note:

Hloc~ in these thicknesses can be furnished in 6°, 12".and 18" tifidths.

Page ~
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'' 

Acrd 13, 1953~ p7ENS-i.TrI.I:lOIS C~?,ASS GOLt?ANY

Net '7; lung ?rices i .0. E. Aerlin, t~f. J. Tenas Net 30 Days

KAYIA f~~T I25U*..,,LTION EXTRA Cti~?G~

AddiEion '
Lo Billing

Price

Standard Canvas for Sectional Covering fiver 2 1i2" Thiclaneas tt.5~

6 oz. Canvas for All Sizes and 2hiclmessea 9.0

8 oz: Canva9 for All Sizes and Thicknesses 13.5

Lamination of Sectional Pipe Covering to Provide Greater 7.5Thiclaiessea .
(This addition to swn of the prices. of the too thicknesses used)

X11 orders for less than carload quantity $2.00 each

Spacia3. Shapes, Sites and Thicla:esses Quotation

t't~athercoat3.ng Q~1otation

Pag~a 5

cc~3~ "
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tdeaLorandum of Agreement

Ovrens-Illinois Glass Co~panp, hereinafter referred to as
"Seller's, and Owens-Corning Fiberglas Corporation, hereinafter re-
ferred to as "Buyer", have this daffy agreed as follows:

1. During the term. of this Agreement, H~}ier will purchase
z'rom Seller and Se12er will sell to Buyer, in accordance with the teres
and provisions of paragraphs 5 ants 9 and Exhibit A of the Sales Agreeme:
this daffy executed by the parties, a copy of which is attached hereto
as rxhihlt I and r.~ade a pert hereof, and subject to the provisions of
this Agreeraen~, the F011O{ring amounts of Y.aylo Meat Insulating ProducL-s:

$1,$00,000 ~ during the period April 1, 1953
to December 31, 1953, ~d

~2,~+00,000 during each calendar year
subsequent to 1953;

provided, however,, that in the event that at any time ar tines the
prices for Kay to KeMt- Insulating Preducts sh211 be increased cr de-
c.:eased in accordance :•rite the provisions o£ par~raph 6 hereof, the
a~oc:nts hereinabove speci:iad will be increased or decreased in tie
scene proportion as such prices shall have been increased or decreased,
prorated Por the portion o~ the current period unexpired at the date
oP such p: iee change . On or before the first day of each calendar
quarter, Huyer will notify Seller in z~rriting off' the total amount of
K~.ylo Reat Insulating Products ~vhich it intends to .purchase z'roa Seller
dt.:ring such quarter.

2. The.acnounts of Kay2o Heat Insulating Products specified
in par2graph 2 hereof•are 1n addition to the ar~unts specified in para-
graoh l:oF the Sa1~s Agr~~ment aP which Exhibit I i~ a copy.

3. Seller reserves the right ~o sell Kayl~o Heat Insulating
Products to other purchasers; and tYi~ amount of Kaylo Heat Insulating
Products sold by Seller to such other purchasers during any calendar
;;ear may, at option of Seller, be credited, in whole or in part,
against Sellers obligation to sell during that period the amount
speci~ied in pax~~raph 1 hereof.

~. As used in tihis Abreem~n~ the term "ICaylo Heat Insulatinb
Products" Weans only those heat insula~in~ products listed in Exh~.bit
A of Exhibit I hereto.

0
C~,i~~~~
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~! 5. The prices for Kaylo Head Insulating Products set forth

~- rchibi~ A c~ Exhibit I w311 remain in effect until Qctober Z, X953,
~;;;; thereafter until increased or decreased in accordance arith the
.;r~~_s~~ns oF.paragraph ~ hereof.

6. Seller may increase or decrease the prices to Buyer for
i;aylo heat Insulating Products one October 1,.1953, and on the first
day of any subsequent calendar quarter, by giving notice in writing
to 3uyer o~ such increase or decrease at least fifteen (15) days prior
thereto. Bvyer may, by giving notice in writing to Seller at any ti~ae
within thirty (30) days after receipt of notice from Seller of a
price increase tercaiaate this Agreement six (6) uwnths a.Pter the eP-
~ective date: of such price increase.

7. If, byr reason of fire, earthquake, flood, explosion, ac-
cident, difference with or inability ~o secure. worJRaen; lack of. r.~ateri3l,
lack ~f f acilit3es, Act of God or of any public enemy, volwntary or in-
voluntary comoZiance with zny valid or invalid order, regulation, req~~es-
or recor.IInendation o~ any goverment agency or authority, lack of trans-
portation_facilities or other cause beyond the control of Seller or
Buyer, respec~~vely, whether or not of the hind hereinbeYore sgecizled,
Sel? ~r or H~yer sha11 be unable to perform, or is delayed in _the nert'o: --•
~~nce oP, any obligation under this Agreement, such nonperformazice or
dela;t shall be excused.

8. Bt.~yer will offer its standard foria of distributor-
aap:ica~or contract to all of Sellers existing distrlbutar-applic~to:s.
Where such a standard form of contract is accepted by any such dist:~b:::;
anpsicator, ,3uyer will service all orders, unfilled at the tine o~
suc:~ acceptance, placed with Seller by such distr3bu~or-applica~or,
and Trill, within thirty (30) days after receipt of notice fro.~a Selmer
of shiprsent on any such order, remit to Seller one hundred seven and
one-ha2F per cent (107-1f2y~) of the purchase price set Forth in E.tih_~it
A of Exhibit I hereto, togzthar with the amount of f't~eight, SP any, pre-
paid by Seller on said sh3pa~nts.

9. Unless sooner terminated in acco~danc~ with the provisiars
o~ paragraphs 6, 24, 11 or 13 hereof, this A~$eu~ent sha11 reeain i^
fu3.1 force and effect until January 1, 1959. Except 2s otheri~ise p:c-
vided in paragraph 12 hereof, the glvir~ of any notice of termination
shall not, prior to the ef£ectiv~ date of such tiermination, relieve
Buyer from its obligation to purchase; or relieve Seller fron-ins cb-
ligztion to sell, the a,:wunt of haylo Hsat Insulating Products set Sc: t:~
in paragraph 1 hereof, and.~.n~ terrain^tion shall be without prejuii~e
to any other renedy or rera~d3es i.hich either party nay have ag~r.s
the other for any breach o~ this A~reer~ent.

2
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10; Either party r,~a;/ at its option terainate this Agreement
ef~ective at the end of any calendar moatih by giving notice in irriting
to the other party at least one (1) year prior to the effective date
o~ such termination.

11. In the event that Seller determines to discontinue the
manufacture of Kaylo Heat Insulating Products, Seller mayr terminate this
Agreement effective at the end of any calendar man~h by giving notice
in writing ~o Buyer at least six (6) ncnths prior to the effective date
oP such termination.

12. In the event that Buyer shall give notice to Seller~o~
teraination of this Agreement pursuant to the provisions of para~3raph F
hereof, or in the event that Seller sha11 give notice tc Huyer of terr..?n•
atioa of this Agreement pursuant to the provisions of paragraph 11 hereo=
Hgye:, at its option, elect to be relieved o~ its obligation to pur-
chase, during the six (6 months icnn►edlately preceding the ez'fective da~c
of such teraination, haylo Heat:~Insulating Products in the;am4unts pre-
sar3bed in paragraph 1 hereoF, by giving notice of such election within
thirty (30) days after notice of such terr.~i.nativn. In the event that
Buyer elects, as herein provided, to be relieved o~ its obligation to
purchase the a~aounts so prescribed, Seller sha11 be relieved of its..
abligation•to dell the aavounts so prescribed.

13. Ia the event that the Sales Agr~enent, copy of tvhl.ch is
attached hereto as I'.xhibit I, is termina~ed by either party thereto,
this A.~ceeaent stall automatically be terminated effective the- see da~a

l~F. The right of each part) to require strict perfoz~sz.~ce o:
she o ~Y~~r party's obligations hereunder sha11 no ~ be affected in any :oaf
b~ any previous waiver, forbearance or course of dealing.

15. Any civil. action against Ssller arising out of this Agree-
'nent or by reason of any sale hsreunder, or by reason ox' any federal or
state statutory proaisian relating thereto, shall be coaua~nced wSthin
one (1) year from the date such cause of action arises; otherwise the
same sha11 b~ barred, notwithstanding any statutory period.oY 13mitatior.:
to the contrary.

16. This contract is not assignable b~ BuVer except vrith ti:e
written consent o~ Seller.

3
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17. The entire agreement o; the parties is con~ain~d ;.erain.
'̀n~re is no warrant9s agreement, or understandin ,express, s~a:utor;;
or implied, either in fact or 3n law, Frith reference ~o or a pares of
::zis A~reemerit, except such as 'is set forth herein. E.Ycep~ as ott~.er:vis~
prov;.d~d herein, no change or alteration of this Agreement shall 'oe
effective unless the- same 1s in writinb and signed ter both parties.

18. This Agreement shall to binding upon she parties, their
successes and assigns, and shalt be construed in accordance with the
laws 0.~ the State of O:~io applicable to contracts made and to be per-
Formed in the State of Ohio.

2N WZTrrESS wHE~OF, the parties have caused this Memorandum
of Agreement to ~e sxecuted as o; April 1, 1953, this.t~.cC daS► of
March, 1953.

O'N1E:dS-II.LZNOIS LASS COMPANY

.fittest : By
i; -. _~ ,. , ,~'--'. ~ Vet ~

lt. ~.'. ~ . :..:~ ,.i

A~tes,~

!~ U
o~;~

061E~tS-CORNING FIHER~rLAS CORPO~ATI~:~

~~

C ~~3~9
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AMENDMENT OF MEMORANDUM
OF AGREEMENT

Owena-llliaois Glasa Company and Oweae-Corning Fiberglas
Corporation have this day agreed that the Memoraaduxn of Agreement
between them relating to Kaylo Flat Insulating Products,. e:cecuted as
of April 1, 1953 on March 20, 1953, shall be amended a~ follows:

(1) Tha schedule marked Exhibit A and attached hereto shall
be substituted for the schedule identified as Exhibit A of E~chibiL I
attache3 m said Memorandum of Agr~emeat. and all references to
E~ibit A of Exhibit I in said Memorandum of Agreement shall be dee.:ned
to refer to Exhibit A attached hereto.

(Z) Thin amendment shall be effectiwe as of Agril 1, 1953.

IN ~WIT~iFSS NHEREOF, the parties have caused this amendment
Lo be executed this /,~.a~ day of April. 1453.

~tteSa: / ~r

/.
As s i~ tant'Se c er  a

~ ~~ • , ~ .i
t/-

. ~.

)WEI~iS-CORNING FIBERGLAS CORPORATION
1~ ( 1 f

y ~, -,!~ t... l 1. l.~ ~'/ .r ~'" ;; ~= :.c',
Vice Preaideai
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At~RBr~ffI~IT made thin 9th day of stay, 1958, with an effective date
as of the eloae of buaine~a on April 30, 1958, betxeen 01~'ENS-ILI.II+(OIS

GLASS COMPANY, an Ohio corporation, hereinafter called "0-I," and t}'~ENS-
CORNIN(} FI$ERGLA9 CORPORATIO:J~ a Delaware corporations hereinafter.

called."OCF."

In consideration of the mutual promi~ea herein. contained, the
parties agree a~ Sollov►s i

1, .0-I hereby sells to OCF certain of thv properties, h~arein-
aFter more garticu~erly described, of the Kaylo Divlaion of (1-I on the.
follordng terms and conditions.

2. The term "Products" xlrerever 1L appears is this Agreement
means t~droua calcium silicate products of the type heretofore mane-
factured by 0-I at Berlin, Nea Jerseys and commonly referred to as
"Kaylo." OCF hereby purchases the inveatoriss of ray► m~teriala for the
production of Products, Products in process oP manufacture, finished
Products in warehouse, and the manufacturing supplies• and repair part
at the Kaylo plant at Berlin, Nex Jersey, all as of the close oP

. business on April 30, 1958, for an aggregate consideration of ~633,661.li1,
which OCF agrees to pay in Toledo funds upoa the execution of this Agree-
merit.

3. OCF hereby purchases all trademarks relating exclusive7,y to
Kaylo oxned by 0-Y, including trademarks set forth on the attached
Schedule A~ Sor an aggregate consideration of ~17,5QO.OQ, xhich OCP'
agrees to pay in Toledo funds upon the execution hereof.

!~. OCF herebp purchases as oP the close of b~lsiness on
hpril 30, 1958, the land, buildings, machinery and equipment, including
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tacilitiea under ~conatructioa, ofrice Furniture, fixtures and equipment

and automotive equipment, all located at Berlin, New Jersey; equipment

at other locations used solely for testing Products or research in con-

aection therewith, for an aggregate consideration of $3,~0,000.~0,

which OCF agrees to pay 1n Toledo funds upon the execution hereof.

$. OCF hereby purct~asea all iavention~, patents and patent

applications, both domestic and foreign, orned by 0-I at the close of

business on Apr11 30, 1958, defining Pt~oduct~, or processes or apparatus

.for Lhe manufacture thereof, .including but not limited to the patents

and applications listed on the attached Schedule B, for an aggregate

consideration of ~2,650,COA.00,.which OCF..agrees to pa4Y in Toledo funds

upon'the execution hereof.

6. 0-I hereby assigns to OCF all of the executory contracts

as of Nay 1, 1958, of the Kaylo Aivision~ including those for the pur-

chase or sale of ~ood~, materials, equipment, supplies and capital assets,

agreements with labor unions, consultant agreements aad all other con-

tracta having to do with the conduct of its business (excepting, however,

accounts receivable arising from goods supplied, services rendered or

other transactions prior to May 1, 1958) and OCF agrees to perform and

discharge all executory obli~atfons under such contracts (excepting,

however, ate► obligation for goods supplied or services rendered prior to
that dates these obligations remaining the responsibility of 0-I and ex-
cepting the obligation, if arty, of 0-I to pay compensation to ar~y

salaried employee of its Kaylo Division by reason of the termination oY
his employment by ~-I), and wfll save 0-I harmless from any and all

claims of air third person or persons for any breach, after assignment

L t~i~~J~
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thereof, of at~y agreement 'o assigned. 0-I will save OCF harmless from.

arty and a12 claims for air breach prior to assignment thereof, of aRy

agreement ao aasigned~ andfor the breach of all warranties andagree-

mente relating to foods delivered prior to fay 1, 1958.

7. 0-I will per►att OCF to have,auch access ae OCF may desire
to the bookai records, contracts, orders, (ilea and properties of the
Ka~ylo Division, and as promptly as practicable 0-I will deliver to OCF
all books, records, contracts orders and files of the Kaylo D1vielon,
except such a~ 0-I de~ire~ to retain, and a~ to these, ~7-I ~ri.11 make and

' deliver to OCF copfes of ar~r OCF desires.

8. 0-I will .turn over to OCF as prompt]y as practicable the
files and records relating to all domestic and foreign patenta~ applies- L
tions and inveationa transferred to OCF. 0-I uill cooperate in +asking
available other pertinent files and records and 0-I will cooperate in
assisting OCF to prosecute pending applications and to file and prosecute
additional applications on inventions transferred a~ OCF may elect.'

9. 0-I gill doliver to OCF as promptly as practicable all
deeds bills of sale, assignments, ark any other docucoenta that are
necessary or advisable to carry out the purposes of this Agreanent. gll ~ ~
titled to be conveyed by 0-I hereunder shall ba free, clear and unen-
cumbared, e~ccept Yor the lien of texas and assessments not due and pay-
able on May 1, 1958, and except for defects in title to real estate ~.hich
do not and x111 not substantially interfere with the use of real estate
for the purpdse for which it is presently used, and transfers thereoY
shall be made by deeds and bills of sale of general xarranty, accompanied
by appropriate abstract, report of title or title insurance policy shoring

C ~9p~~
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real estate titles to be good and merchantable in O-I, free, clear. and

unencumbered except as aforesaid. 0-I makes no representation or

warranty whatsoever, except a~ to title, as to personal property sold to

0(~, nor ae ~c the validity or scope of ar~r patent or patent application,

nor ae to the rights OCF x111 acquire under a~}r trademark or trade name.

All docuaisnts contemplated hereby ar~d all necessary corporate action

shall bs sub3ect to the reasonable approval of respective counsel. 0-I

and OCF gill each pay its own expenses in connection with the transaction

'herei.n contemplated.

l0 The possession, use aad disposition by 0-I of the assets

sold to OCF from the close of buainese on April 30, 1958, until the
i

consummation or the Bale herein contemplated shall be at the risk, and

for the accounts of OCF; 0-I rill account to OCF for atLy excess of its

receipts therefrom over its disbursements iii coru~ection therewith or

OCF will reimburse 0-I .for any excess of such disbursementaover such

receipts, as the case m~}r be, as promptly as the balance can ba

determined.

_ 21. ti~q controversy or dispute arising out of this agreement

shall be settled by arbitration conducted in accordance xith the rules,

in effect at thetime the controversy or dispute arises, of the American.

Arbitration Association.

12. This Agreement shall be governed and construed in accord-

once With the laws of the State of Ohio applicable to contracts made

and to be performed in the State of Ohio.

13. The several rights and obligations hereunder sha11 ex-

tend to and be binding on 0-I, OCF and their respective succe~sor~ and
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~~ '' r,
_ ~ . .~

-►.
•.~

-5-
assigns, but no -third person, except for such aucce~sors.and seaigns,

shall have or acquit• air right hereunder.

IN C:IZNES9 ~if~RECF, the parties have e~cecuted this Agreement

and affixed their corporate seals by their du~jr authorized crficera on

tt~e dam* and'. year firaL above written.

U~~ENS-ILLINOIS GLN3S COb~.A~IIC .

.JATTEST ~~ ~ Pr~~dent

SACT9t8~

~!'iiENS-C~iINti FIHTR(}LAS CORPORATIQN: .

.~..~.. 
l

ATTEST

Secretary

cc~~ ,4
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I 

United States 
Environmental Protection 
Agency 

Solid Waste and 
Emergency Response 
(5502G) 

EPA 520-F-94-014 
Summer 1994 

&EPA Superfund At Work 
Hazardous Waste Cleanup Efforts Nationwide 

Ambler Asbestos 
Site Profile 

Site Description: 
Former asbestos manufacturing 
facility 

Site SI.re: 23 acres 

Primary Contaminants: Asbestos 

Potential Range of Health Risks: 
Respiratory disorders and 
lung cancer 

Nearby Population: 
6,000 people within a half mile 

Ecological Concerns: 
Birds, animals, and aquatic species 
in Wissahickon Creek 

Year Listed on the NPL: 1986 

EPA Region: Ill 

State: Pennsylvania 

Congressional District: 13 

Success in Brief 

Cooperative Efforts Abate 
Asbestos Hazards 

In the 1930s, without realizing the potential hazard,a pharmaceu
tical company started dumping asbestos manufacturing wastes on 
its property in Ambler, Pennsylvania. Subsequent landowners 
continued in a similar fashion until more than 1.5 million cubic 
yards of contaminated waste towered above the community in three 
huge piles, one as high as 70 feet. 

When asked for help by the state, the U.S. Environmental 
Protection Agency (EPA) faced a serious dilemma: removing that 
much asbestos would send an enormous amount of dangerous 
fibers airborne to be spread by the wind in all directions. A solution 
was reached to immobilize and cover the asbestos, minimizing the 
threat of exposure. 

Following emergency actions to stabilize the site, EPA located the 
parties responsible for the site and negotiated two agreements to 
conduct the cleanup. Cooperative efforts ensured community input 
and steady construction progress. Trees and other vegetation now 
cover Ambler's three steep "mountains" which stand out in other
wise flat surroundings. Birds and small animals come and go freely 
to the site from an adjacent nature preserve. 

An abandoned playground on Locust Street next to the "white mountains" of asbestos wastes. 
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------------ Superfund At Work • Ambler Asbestos Site, Ambler, PA • Summer 1994 ----------

' . 

A Site Snapshot 
This 23-acre waste site is in 

Ambler, Pennsylvania. Asbes
tos manufacturing facilities 
operated there for almost a 
century. Improper asbestos 
waste disposal most likely 
commenced on the property 
in the 1930s. 

About 6,000 people live 
within a half mile of the site 
but the closest residence is 
only 200 feet from the 
property's perimeter. A 
public playground was on the 
site but closed in 1984. The 
site is surrounded by a mix of 
residential, industrial, and 
undeveloped areas. 

Until the 1970s, asbestos 
was considered non-toxic and 
manufacturing wastes were 

simply dumped outside, ex
posed to the elements. A total of 
1.5 million cubic yards of asbes
tos-contaminated wastes were 
abandoned on the site in three 
hugh piles still remembered by 
some local residents as, "the 
white mountains". 

Notable levels of asbestos 
also were also found in 
Wissahickon Creek which 
borders the property. Although 
the creek does not supply 
drinking water, the Four Hills 
Nature Preserve is directly 
adjacent to the site and supports 
birds, small animals, and 
aquatic species (see page 5). 
For a discussion of the health 
effects, see "Asbestos in America" 
on page 6. 

U.S. Environmental Protection Agency 
Region 5, Library (PL-12J) 
77 West Jackson Boulevard, 12tn floor 
Chicago, IL Q0604-3590 

White Asbestos :M 

Asbestos Wastes Mount 
As an extension of a pharma

ceutical business, the Keasby and 
Mattison Company began manu
facturing asbestos products at 
Ambler in 1897. During the 
1930s, the company dumped the 
contaminated manufacturing 
wastes in ever-growing, unpro
tected piles on the property. 

In 1962, two corporations, 
Nicolet and Certain Teed, pur
chased portions of the site and 
divided the land between them. 
The companies continued mak
ing asbestos products and dump
ing waste materials on the prop
erty. Employees from Nicolet 
took asbestos wastes to two areas 
now known as the Locust Street 
Waste Pile and the Plant Waste 
Pile. The company also pumped 

• Congress enacts Superfund 

Ambler Asbestos 
Timeline 

• PAOER orders companies to cease disposal 
• Nicolet ignores order 
• Certain Teed covers Pipe Plant Oump, relocates 

• EPA regulates asbestos manufacturing and roadway surfacing· . 

) 
) 

• Congress enacts Clean Air Act about exposure 
• Residents complai1 
• EPA and PADER 

Improper asbestos 
waste disposal 

• Nicolet and Certain Teed 
purchase and divide site 

• Manufacturing continues 

~ 
Keasby and Mattison 
manufactures asbestos 

1930s 

2 

begin investigations 
ft 
0 

I 
► 
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------------ Superfund At Work • Ambler Asbestos Site, Ambler, PA • Summer 1994 -----------

mtains Tu.med to Green Hills 

contaminated wastewater into 
settling ponds and lagoons built 
on the site. CertainTeed disposed 
of asbestos trash in another area 
of the site known as the Pipe 
Plant Dump. 

In 1970, Congress enacted the 
Clean Air Act establishing EPA' s 
first asbestos abatement program. 
The Act required EPA to set 
National Emission Standards for 
Hazardous Pollutants 
(NESHAPs). In 1971, EPA deter
mined asbestos to be a hazardous 
air pollutant because of the fibers' 
ability to cause serious respiratory 
disorders, lung cancer, and even 
death. In 1973, EPA issued regu
lations to control asbestos emis
sions from manufacturing, mill
ing, roadway surfacing, and 
demolition projects. 

• EPA dismantles site playground 
• EPA covers all three piles with soil and grass 

Ambler 
Asbestos Site 
Ambler, PA 

Complaints about visible 
emissions and dust from the site 
had been registered by area 
residents with the Pennsylvania 
Department of Environmental 
Resources (P ADER) since 1971. 
Both Nicolet and Certain Teed 
were operating without permits 
until P ADER ordered both com
panies in 1973 and 197 4 to stop 
dumping wastes and take action 
to control emissions. Certain Teed 

• EPA completes emergency operations 

• Site added to NPL 
• Detailed studies begin 

• EPA klentifles and rlegotiates with companies • 
• Remedy selected for Area I 
• Public meeting and comment period 

• Remedy selected for Area II 

• CertainTeed and T&N settle 
• EPA recovers costs 

• Lagoons drained 
and backfilled 

complied, covering the Pipe Plant 
Dump with soil and seeding for 
grass, and then relocated opera
tions. Nicolet appealed the order 
and continued dumping asbestos 
wastes on the uncovered piles 
until at least 1976. 

EPA Addresses Threats 
In 1980, Congress established 

the Superfund program within 
EPA with a primary goal of 
cleaning up the nation's hazard
ous waste sites. Whenever pos
sible, EPA locates those respon
sible for the site contamination 
and tries to negotiate the use of 
private resources for cleanup. 

At the state's request, EPA 
began a preliminary assessment 
of the site shortly thereafter. With 
help from the Centers for Disease 

• Protective caps installed, Area I 
•Constructtoncomplete 

1990 1991 

• WISSahickon Creek erosion 
controls 

• Area II repairs to protective cap 
• Stuart Fam, Creek erosion 

controls 

) 

1992 

3 

·=and~ maintenance Ir' 
begins I 

[,+ 
1993 Ongoing 
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Control and Prevention (COC), 
EPA sampled the Ambler site and 
surrounding area to determine 
the extent of contamination. After 
scientists detected asbestos fibers 
on playground equipment in 
November 1983, EPA warned the 
community that the area was 
unsafe and the playground 
equipment was dismantled. 

Scientists detected 
asbestos fibers on 

playground equipment 

EPA then undertook emer
gency actions to minimize expo
sure by covering the Locust Street 
Pile with topsoil and seeding for 
grass. Nicolet cooperated by 
covering over the Plant Waste 
Pile. EPA then installed a drain
age system to prevent contami
nated rainwater from running off 
the site. 

In 1984, EPA proposed to add 
the site to the National Priorities 
List (NPL) of serious uncontrolled 
or abandoned hazardous waste 
sites eligible for cleanup under 
the Superfund program. Follow
ing a period of public comment, 
the site was officially added to the 
NPL in June 1986. 

Responsible Parties Agree to 
Settlement Terms 

With separate parties respon
sible for distinct areas of contami
nation, EPA divided the Ambler 

site into two areas, one including 
the Locust Street Pile, the Plant 
Waste Pile, and the waste la
goons; the other the Pipe Plant 
Dump. Negotiations with past 
and present owners and operators 
of the site to conduct the cleanup 
began in July 1988. 

A search of company records 
led EPA to the T &N Corporation, 
a major shareholder of the old 
Keasby and Mattison Company. 
Together with Nicolet Industries, 
the companies were responsible 
for Area I, but Nicolet had de
clared bankruptcy in 1987 and 
subsequently agreed to a cash 
settlement with EPA through the 
court. The Certain Teed Corpora
tion agreed to clean up Area II 
and reimbursed EPA $55,042 for 
past cleanup costs. 

Cleanup Begins 
Following a public comment 

period, EPA selected a remedy for 
Area I that included several 
different aspects. Under EPA 
supervision, workers from T &N 
pumped out collected water, 
stabilized the remaining sludge, 
and backfilled the lagoons with 
clean soil. Workers also repaired 
and replanted eroded areas on the 
slopes of the two piles and cleared 
trees and shrubs from the pla
teaus. 

Engineers then installed pro
tective caps over the Locust Street 
Pile and the Plant Waste Pile 
which included semi-permeable 
geotextile covers and a top layer 

of crushed stone. Workers also 
installed a concrete blanket on the 
bank of the Wissahickon Creek to 
prevent erosion of the side slope. 

The plan further required 
repairing the protective fence 
surrounding the site, placing 
warning signs along the site 
perimeter, and monitoring the 
area for 30 years to ensure the 
long-term effectiveness of the 
remedy. · 

EPA negotiates with private 
parties for cleanup 

Cleanup of the smaller Pipe 
Plant Dump (Area II) included 
clearing shrubs and trees from the 
waste pile and grading more soil 
on top to reinforce the protective 
cover built in late 1983 during 
EPA' s emergency removal. 
Certain Teed workers also in
stalled erosion control devices 
(gabions) on the banks of Stuart 
Farm Creek, repaired the fence, 
and posted warning signs. The 
company must monitor the 
protective cap and site conditions 
for 30 years. All field construction 
activities at both Areas were 
completed in November 1992. 

U.S. Environ t 
Region 5, Lib~~n al Protection Agency 

4 

77 West Jack Y (PL-12J) 
Chicago 11 ~i~gouJevard 1 zu~ ,.., 

-3590 . HOU/ 
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Responding to Local Concerns 

Area residents often take an 
active interest in EPA' s actions 
to clean up a site. EPA encour
ages this participation and 
works with neighbors to ensure 
that residents' concerns are 
heeded. EPA worked closely 
with the citizens of Ambler to 
provide information and 
updates of anticipated cleanup 
actions. 

Durfug·the emergency·' · 
removal actions, the Locust 
Street playground was dis
mantled and removed and a 
fence constructed to restrict 
access. After the asbestos 
waste piles were stabilized, a 
local company Onterspec) 
wanted to build a basketball 
court at the site of the old 
playground; EPA arranged for 
the fence to be moved to ac
commodate the blacktop court. 

Workers from T&N worked 
with local officials to move the 
fence closer to the Locust Street 
Pile to facilitate grass cutting in 
the city's regular schedule. The 
community has now gained a 
small open field adjacent to the 
basketball court. 

With regard to the selection 
of site remedies, citizens ex
pressed concern about a storm 
water culvert that flowed into a 
grassy area near Wissahickon 
Creek During field activities, 
the culvert was extended to 
discharge into an existing 
channel. In addition, local 
officials wanted access to 
an underground sewer line that 
ran alongside and beneath the 
waste piles. Both T &N and 

Certain Teed voluntarily located 
long-buried manholes so the 
citycould have access to this 
sewer line. 

During the design of 
the erosion control device 
for Wissahickon Creek, the 
Wissahickon Valley Watershed 
Association raised concerns 
about the aesthetic appearance of 
the original design. This group 

leases the Four Mills Nature 
Preserve directly adjacent to the 
site. In response, T&N submitted 
a second and yet a third design 
that would preserve the erosion 
control effective11ess of the device 
while minimizing any negative 
visual impact. Citizens and local 
officials expressed satisfaction to 
be included in the decision
making process. 

The Four Mills Nature Preserve is home to Mallards, Wood Ducks, Belted 
Kingfishers, turtles, muskrats, at least 20 species of fish, and many other 
woodland and aquatic animals. 

5 
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Asbestos in America 
Prior to 1970, asbestos was 

considered non-toxic and used for 
fire-proofing and to insulate 
homes, office buildings, and 
schools. But when factory work
ers began showing an increased 
rate of lung cancer, scientists 
identified asbestos as a major 
contributor to respiratory disor
ders and lung diseases. 

"Asbestos" is the name for a 
group of naturally occurring 
minerals that separate into strong, 
microscopic fibers that are heat 
resistant, odorless, and very 
durable. Friable (easily crushed 
or pulverized) asbestos emits 
microscopic fibers into the air 
when even slightly disturbed. 
These fibers are easily inhaled 
and can cause a host of respira
tory disorders. Lung cancer is the 
most frequently seen asbestos
caused disease and is more likely 
to occur if the exposed person is a 
smoker. Asbestos also causes 
asbestosis, a chronic disease of the 

lungs that makes breathing 
progressively more difficult and 
can lead to death. 

EPA has taken numerous 
actions since 1971 to regulate the 
manufacture, use, removal, 
transportation, and disposal of 
asbestos-containing products and 
materials. In 1984, the Asbestos 
School Hazard Abatement Act 
provided approximately $135 
million in interest-free loans to 
more than 1,500 schools to con
duct asbestos control renovations. 
In 1986, the Asbestos Hazard 
Emergency Response Act re
quired schools to identify areas of 
exposure to asbestos and submit 
corrective action plans. EPA then 
established training programs for 
proper inspection and removal 
procedures. 

Because of continuing concerns 
about asbestos, EPA maintains a 
toll-free number for citizens at 
1-800-368-5888 (in Washington, 
D.C. call 202/557-1938). 

If you wish to be added to or deleted from our mailing list or to comment on this 
bulletin's content, length or format, please call (703) 603-8984, or send a letter to 

Superfund At Work (5502G), 401 M Street SW, Washington, DC 20460 

&EPA 
United States Environmental Protection Agency 
5502G 
Washington, D.C. 20460 

Official Business 
Penalty for Private Use $300 

Success at 
Ambler 

EPA' s actions at the 
Ambler Asbestos site began 
with an emergency removal 
that significantly reduced the 
potential for exposure to air
borne asbestos. Successful 
negotiations with companies 
responsible for the site contami
nation resulted in a thorough 
and expedient remediation. 
In a spirit of cooperation, the 
companies volunteered to 
expand their commitment to 
the community beyond re
quired cleanup activities. 

In addition, the parties 
reimbursed EPA for a substan
tial portion of past costs in
curred at the site. Active 
construction at the site was 
completed ahead of schedule 
and a long-term operation and 
maintenance plan is underway. 

~ Recycled/Recyclable 
V !J Printed with Soy/Cano la Ink on paper that 

contains at least 50% recycled fiber 

Bulk Rate 
Postage and Fees Paid 
EPA 
Permit No. G-35 
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STATE OF ILLINOIS 
COUNTY OF McLEAN 

1fwo fLle.f2 I 6 o (l?= ) 
Plaintiff/Petitioner, ) 

) 
vs ) 

) /'l rr: , '¥,.,, 
L&_\IM~ ....yU,,,.fiVO~, • .Lr·c,.. ) 

Defendant/Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. __ {)......:. ~:;__L-_;l_("----
0 

~\\.~o ~ 
' . ,·\) i~\t ~ 

\ ~~\\. J;_f('..~ 
~ <;,\<(.CU~ C\; 

Tlbs C-.tvtSt- WIU-tN'i ~ f!;b- lfr.Att!> a-JV Ov.1ifu!r- .'lkLr.v.:J1 .s; 
"Jd.tc,. ~ /Vto1?otJ ~ ,6'3-c,01.rs1Q~ 

1 
Tltf? l'4./br 8f3rNC1 MvisE.D 

({V T2tP WvtUCS~ Fri COJ!-/Sf.L MC> ~,VG:, (U:.v1t<N§l:> 

1]rt f4ff-,./2.5 pi t-fi;-1.) c ,.../ CoNf'lf: e.:no t-1 '" rr1t (),,vf(J'; ~ :J;t..v11Jc is· 

'J4.IC, ~ IA bf!oN' p: ·~101 ~ ltN!;> Trtt,,,,1 P l>rPPdt> Hc.fV{,), 
(N {,()NrJf;..V/UJrJ "'-·t Pr {kvf,.NI._ Jl=1ive¥'$: 

1
1;Tc,..!S Ma 'Tk:lf" .f1.wz_ 

S,; ~ AA ~ jUr) ~ fl.ttr~ '\ I J)r IS Hfc&:;fM OtbDAAU':.AJ Tii'tr « 

') {Jl.\/W>- . 1*v-. NtJ ,"> 
1 

:f.-tlc J /U"11 IN 'fl ~l.IS•O~ 
. r> 2'v"'• "'4 rat: N" v8MAI'~ 26( A> ro 1)0 

DATE: /rj flt'- 3o I !Jo ( ;)_. 

Name ,~~~ Attorney for W 
Address 
City ~~ cby 
Telephone 1· ,...,.-:i ..... 

71;... )._{"~ s >(,,/fl' A228

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



IN THE CIRCUIT COUHT OF THE 
EIGHTH JUDICIAL CIRCUIT FOR 

ADAMS COUNTY, JLLJNOIS 

VIRGINIA BOWLES, Individually, and 
as Independent Executor of the Estate of 
JERALD BOWLES, Deceased, 

Plaintiff, 

V, 

) 
) 
) 
) 
) 
) 
) 

PNEUMO ABEX CORPORATION, ) 
PNEUMO ABEX LLC, METROPOLITAN ) 
LIFE [NSURANCE COMPANY, ) 
OWENS-lLLINOlS, fNC., ) 
HONEYWELL. INTERNATIONAL, INC., ) 
GARLOCK SEALING TECHNOLOGIES ) 
LLC, JOHN CRANE, INC., ) 
AURORA PUMP COMPANY, ) 
BUFFALO PUMPS, INC., ) 
WARREN PU MPS, fNC., and ) 
TYCO FLOW CONTROL INC. f/k/a ) 
YARWAYCORPORATJON ) 

Defendants. 

I. l 11 trod uct ion 

) 
) 

ORDER 

No. 09-L-65 

The court has considered the Motions for Summary Judgment filed on bchal f of 

the Defendants and the Plaintifrs Responses, The claims against the remaining 

Defendants can be divided into what the parties have refen·ed to as the "conspiracy" and 

"exposure" claims. 

The Plaintiff confessed the exposure claim as to Honeywell and the Plaintiff had 

no evidence of exposure while Bowles was on the USS Enterprise, USS Oriskany or the 

USS Constellation. 
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Accordingly, there are conspiracy claims remaining against Pneumo-Abex, 

herei11afte1· 

"Abex", 

Honeywell and Owens-lllinois, hereinafter "01" ancl exposure claims 

against 01 and John Crane, hereinafter "JC." 

The court heard final arguments on June 24, 2012 and has listened again to 

portions of the previous oral arguments on the various motions through electronic 

recording. 111 addition, the court, during oral argument, requested that the Plaintiff 

provide the three "best" cases in her favor and the Defendants provide the three "best" 

cases in their fovor on the exposure claims and the court received various submissions via 

e-mail. Those e-mail transmissions are printed 811d filed in this case so that the record is 

complete. 

JI. Conspirncy Claims 

The first issue common to all of the conspiracy clnims is the str111dard to be 

npplicd at the motion for summary judgment stage under 735 JLCS 5/2-JOOS(c). The 

court ll11ds the Defendants' arguments, supported by the case law cited, to be persuasive. 

The court in Ray Dancer, Inc. v. DMC Corp .. 230 Jll.App.Jd 40, 594 N.E.2d 1344 

(2 11
d Dist. 1992) stated: 

Dancer does n.ot dispute the additional rule pointed out by DMC that a 
plaintiff seeking to establish the existence of nn alleged anti-trust 
conspiracy solely through circumstantial evidence, as here, would have to 
satisfy the high "clear and convincing" standard of proof at a trial on the 
merits which standard is necessarily implicated when the court rules on a 
motion for directed verdict or summary of judgment. That is, in 
determining whether a "genuine" issue of material fact exists in the instant 
case, we must consider whether a fact finder applying the "clear and 
convincing" evidentiary standard as to the conspiracy count or the 
"preponderance of the evidence" standard as to the monopoly count could 
reasonably find for either Dancer or DMC as opposed to finding that the 
evidence is so one sided that one of those two must prevail as a matter of 
law. (Citations omitted) 

2 
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It appears to this court that Ray Dancer stands for the proposition that, on a 

111otion for st1111m<iry judgment, the court must weigh the submissions, with all inferences 

in f'avor of the non-movant, under the standard of proof for wh<lt would be required at 

trial. Thi!> only makes sense. 

The cot1n has not been directed to any case nor has it found any c<lse which 

suggests that a I ower standard of proof or a di ffcrent standard of proof be applied at the 

st1111nrnry judgment slngc. Accordingly, for the conspiracy counts the burden at trial 

would be "cleill' ancl convincing" provided the prnof is based upon circumstantial 

evidence, and for the exposure counts the bmclcn wot1ld be by a preponderance of the 

evidence. 

Although, as the Plaintiff correctly points out, the court in Dozman v. Putnam did 

not have to nde on the sta11darcl to be applied since the plaintiffs in that case apparently 

conceclccl 01· did not argue against the higher standard being applied, this court finds the 

lirnguage in Lozmm1 persuasive on this issue. Lozman v. Putnam, 379 lll.App.3d 807, 

884 N.E. 2cl 756 (ls1 Dist. 2008) 

Unde1· eithe1· standard, the court is well aware that all inferences are to be 

construed strictly agai11st the movant and I iberally in favor of the non-movant and that the 

court must deny a motion for summary judgment if there is a genuine issue of material 

fact. 

Evidence of parallel conduct alone is insufficient to su.pport the agreement 

element of a civil conspiracy claim. McClure v. Owens Corning Fiberglas Corp., 188 

lll.2d 102, 720 N.E.2d 242 (1999). Mere knowledge oftbe fraudulent or illegal actions 

ofanothel' is also not enough to show a conspiracy. !vfcClure, 188 IIJ.2d at 134 citing 

3 
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Tribune Co. v. Thompson, 342111. 503, 174 N.E. 561 (1930). Accidental, inadvertent, or 

negligent participation in a common scheme does not amount to conspiracy. McClure, 

188 lll.2d 133-134, citing Adcock v. Bralcegate Ltd., l 64 lll.2d 54 at 64, 645 N .E. 2d 888 

(1994), 

The McClure court also applied the innocent construction rule which requires a 

finding that there was 110 conspiracy if the evidence is circumstantial and if facts are as 

consistent with innocence as they are with guilt. The McClure court specifically noted 

the: innocent const1w.:tion rule iis bein.g 11 1Jncler" the clear and convincing standard. 

McCl11re, 188 lll.2d at 140, 720 N.E.2d al 262. 

A. Pneumo-Abex 

Stare dee is is requires this court follow the. decisions of higl1er cou1is, but does not 

bind it lo follow decisions of equal or infei·ior courts. See Sunbelt Reynolds, inc. v. 

Ehlqrs, 394 111.App.Jd 421, 915 N.E.2cl 862 (41
h Dist. 2009). This cou1i will follow the 

decision by the 4111 District Appellate Court in Rodarmel v. Pneumo Abex Corp., 2011 

Ill.App. (4111 Dist.) I 00463, 957 N.E.2d l 07 (modified opinion issued September 15, 2011 

upon denial of rehearing) for the reasons stated herein. At the hearing in this case 011 

May 30, 2012, the court was advised that the Illinois Supreme Court had, that day, denied 

the Petition for Leave to Appeal filed in Rodarmel. 

Rodarmel is the latest decision by the Fourth District Appellate Court on the 

conspiracy issue which involved both Abex and Honeywell. Plaintiff argues that the 

Rodarmel decision is wrong and that this court can and should apply Burgess v. Abex 

Corp. ex. rel. Pneumo Abex Corp., 311 111.App.Jd 900, 725 N.E.2d 792 (41
h Dist. 2000) 

and Dukes v. Pneumo Abex Corp., 386 Ill.App.3d 425, 900 N.E.2d 1128 (4 111 Dist. 2008). 
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The l)luintiff is trying lo give this court more latitude than the cou11 feels it can 

lake with regard to which case lo apply. The majority in Rodarmel addressed both 

/Ju!'gess and Dukes and for the reasons stated in Rodarmel found aspects ofthose 

decisions "inconect" and the court "declined" to follow them. Given that language, this 

court does not feel it can "decline" to follow Rodarmel and find Burgess and Dukes to be 

"correct." 

Although the Defendants and the Plaintiff have attached a variety of decisions by 

other trial jL1dges with similar cases, this court c~nnot take decisions of equal courts as 

bincling precedent and does not do so [or this opinion. 

Saranac occupied much of the opinion in Nodarmel. This court must follow the 

higher court's decision that it is not a11 unlawful or a wrongful act to suppress information 

tlwl is clevoicl or significance. 

The 111 ain inquiry of th is court to the Plaintiff was whether th is case was cl i ffcrent 

l'rom Rodarmel in some way. The Plui11tiffhas argued that this case is at a different stage 

and the court has already addressed that issue. 

The court knows that it does not have the complete appellate record in Roda!'mel 

before it. There have been some arguments back and forth on whether this case is 

"identical" factually to Rodarmel or not. The court's approach to reviewing the 

submissions was to see if there was anything new in this case that was not in Rodarmel. 

The court looked at the evidence against the backdrop of both the two-step test of 

McClure and the Rodarmel opinion to see if the evidence was outside the categories of 

para I lei conduct, purchases from other suppliers, shared directors, membership in trade 
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organizations, sharing of infomrntion and all of the other connections referred to in both 

cases. 

!t appears that the Plaintiff is offering Dr. Prnnk in order to satisfy the Rodarmel 

court's concern that no quslified expert could opine that the tumorous mice were 

evidence of B relationship between ashesto.s and cancer that would pass scientific muster. 

This court agrees with the Abex that Dr. Frank was not disclosed as an expert 

witness designated to give an opi11ion on the Saranac studies and therefore would be 

barred from giving an opinion ol'the significance or Saranac at trial. This cou1i also has 

concerns about the admissibility of his opinion given his concessions about the flaws in 

the study. 

However, for the n11alysis under sumrnMy judgment and for the sake of 

argument, what if Dr. Prank was properly disclosed as an expert as to Saranac and a 

foundation could be laid so he could give his opinion in an attempt to fill the gap in 

Rodurmul? 

Regardless of what any expert on either side says in 2012 aboul the significance 

oflhe 1948 Saranac study, this court keeps coming bllck to the memo of Dr. Hamlin in 

light of what McClure said about the joint drafting of the NlMA pamphlet. 1 Although 

not exactly stated in McClure, the court assumes that the pamphlet was intended for 

distribution to the trade. 

In McClure, OI participated in the drafting of a pamphlet which the plaintiff 

claimed showed an agreement to conceal since it did not specifically identify the diseases 

associsted with asbestos. The McClure court found that the inference of an agreement 

improper even though it was a joint project since there was no evidence as to what extent 

1 Dr. Hamlin (Abex's medical director) memo dated November 3, 1948, Abex Exhibit 746 
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the compirnies control led the content of the pamphlet. So, under McClure, joint drafting 

was not enough nnd evidence of control over content was necessary. 

Abex Exhibit 746 shows that(!) Abex was nor concerned with content and (2) 

Abex had ceded control over content to another company. Mr. Kelly, vice-president of 

Abex, sent Dr. 1-larnlin's memo to Mr. Brown at Johns-Manville Md said he could act for 

them in any decisions Lhat needed to be made. 

The following portions of the memo are pertinent lo this court's analysis: 

I gain the impression Crom Mr. Brown's letter that he is concerned with possible 
repercussions from the legal point of view but'] must confess I do not see 
anything in the repon in its present form which need cause undue concern. 
Similar reports are frequent in the literature not only in this country but also from 
abroad. 

I think the idea of reviewing the manuscript prior to publication is a good one in 
order lo achieve mutual understanding with Saranac, bnt I feel that this can be 
accomplished quite satisfactorily without my presence. 

Mr. Brown has stated that it would be advisable for us to designate a 
representative of another company to act for us in connection with the decisions 
to be made. l think this would be a satisfoctory alternative and would like lo 
suggest that we request (Mr. Brown) to act for us. It would be most difficult for 
me to attend personally at this time because of the meetings l mentioned to you 
over the phone. l am sure our interest in the matter could be adequately protected 
by Mr. Brown. 

This court views this memo in an entirely different light than the Plaintiff. 

Abex is on record that it was not concerned about the content of Saranac and ceded 

control of the Saranac content to another. 

The bottom line is that Dr. Hamlin did not see anything in Saranac which caused 

him concern, stated much of what was in the Saranac study was already known and, 

finally, said he was too busy with other meetings to even attend. None of this suggests an 

agreement by Abex to conceal and, in fact, points to the opposite conclusion. 
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lf McClure found no inference of an agreement in a jointly drafted trade pamphlet 

where there was no evidence of who controlled content, then certainly there cannot be an 

inference of an agreement when it comes lo a scientific study where there is evidence that 

a company did not see any problem with the content and then let others control the 

content. 

This is not the act of a co-conspirator entering into a plan to do an overt wrongful 

act. While the court might agree with the Plaintiff that no reasonable person would 

belie.ve that what was foremost in Mr. Brown's mind was the integrity of the scientific 

process, Mr. Brown was not with Abex. 

Even ifnn argument can be made 1hal Abex was pretty sure Brown would delete 

the mice study, knowledge of that action is not sufficient for conspiracy uncier McClure. 

The actions of Abex with regmd to \he publishing of Saranac study are, in this court's 

opinion, not only consistent as much with innocence as guilt, they are evidence of Abex's 

claim in this case that asbestos was not a primary concern for them. 

B. Owens-Illinois (Of) 

In opposition to the motion for summary judgment the Plaintiff filed the exhibits 

from tbe Dunham case in McLean County a11d argues that OT's motions for summary 

judgment have been denied in every case since McClure. Although 01 was in the 

McClure case, the Plaintiff argues this case is different since this involves 01 and Owens

Corning. The Plaintiff again argues against the reasoning in Rodarmel and urges the 

court to follow Burgess and Dukes!. 

Going through the Plaintifrs submissions, the claim of shared directors, without 

more, must fail under McClure. The foct that Biggel's was at a boal'd meeting concerning 
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a planr where the "dust liability" amounted to one million dollars does not lead this court 

lo find the conspiracy complained of. 

The documents of the arbitration between OJ and Owens-Corning (Exhibits 2 & 

3) over indemnification for asbestos claims actually suppo1is l'he notion that these two 

companies lrei1l ed each other at arm's length and support Defendant's content ion or· no 

conspiracy. 

The plaintiff has certainly presented the comt with more documents against OJ in 

support of the. conspiracy claim fls compared to Abex or Honeywell. The court has 

1·eviewed each submission, some multiple times, and while they do show parallel conduct 

they do not show evidence othe1· than pnrallel conduct which wo11ld be sufficient to 

conclude there was nn ngreernent under the McClure standard. 

While the quantity of documents Plaintiff has i'lltached to the Response lo 01 is 

impressive, the Response really does not set out with sufficient clarity why these 

documents make a difference in terms taking this case outside Rodarmel or are different 

from the categories in McClure mentioned previously. Repeated contact between these 

asbestos companies over the years is simply not enough to show conspiracy. 

C. Honeywell 

Plaintiff seemed to concede at oral argument that there is really nothing new in 

Bowles that was not in Rodarmel in I ight of the fact that Honeywell was not involved in 

Saranac. Plaintiff does attach many exhibits to the Response which the court has 

reviewed. It appears to the court that they all fall into the classification of parallel 

conduct 01· do not tend to show an agreement to conspire or an unlawfol act in furtherance 

of a conspiracy. 
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Most of the documents are page after page of sales orders between Honeywell 

(Bendix) and other asbestos manufacturers. This court declines to find that rebranding 

of products cons ti ti..1tes an unlawful act in furtherance of the alleged conspiracy per the 

decision in Rodarmel. 

lII. Exposure Claims 

Before exsmining lhe exposure claims, the court wants to state that it k.nows the 

big picture. For years, asbestos manufacturers hid the dangern of these products from 

their workers and those who used their prod~cts. As a result, these manufacturers have 

been held accountable. However, this accountability can only be in the form of cash. 

Many wnrkers paid with their lives. 

Nevertheless, the i<lw has not climinntccl certain burdens for plaintiffs. Just 

because a company manufactured asbestos does not make it liable for anyone who was 

around asbestos. The law allows a compllny the defense that it was not their product 

which caused the injury. 

The Plai11tiffca.nnot meet the "frequency, regularity and proximity test" set forth 

by the lllinois Supreme Court in Thacker v U.N.R. Jndustries, inc. 151 lll.2d 343, 603 

N.E.2d 449 (I 992). The plaintiff was a radioman on the ship. While he may have been 

arouncl asbestos that insulated the pipes on the ship there has been no showing that he 

ever installed or worked with the product. 

In Thacke1· the decedent worked for 8 years at the Union Asbestos and Rubber 

Company in the pipe-covering department, with his final three months in the plastics 

department. Tl1e plant was a large, open area with no interior walls. He opened bags of 
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rnw asbestos which gave off dust. Tons of raw asbestos were used in this plant. Other 

employees testified that dust was continuously visible in the air. 

The Thacker court specifically noted the "amount" of asbestos likely used at the 

plant, the "nature" of the work performed and the "extended period of time" the decedent 

worked in the plant. Jn this case there is no evidence of the "amount" of asbestos on the 

shir thnl was manufactured by the two remaining exposure defendants, the asbestos that 

wns there was not used in the same manner as it was "used" in a manufacturing plant, 

Bowles' work w8s as ci radioman, and the period of time is Jess thirn one-fourth ofwhat 

was presented in Thacker. 

As to the natme of the asbestos, the Thacker court emphasized, " ... the friable and 

potent nat urc or the row asbestos ... " (emphasis original) and noted the numerous 

witnesses who could describe the "haze" of asbestos "throughout" the plant. This case 

docs not involve raw asbestos nor a worker who formed, cut, installed or even handled 

processed usbestos products. 

In summary the difference between Thacker and this case can be illustrated as 

follows: 

Thacker 

Type of Asbestos Raw asbestos 

Time of potential exposure 8+ yea.rs 

Amount ofpa1iicular 75 tons 
Defendant's product 

Exact location of Everywhere in open plant 
particular Defendant's 
product 

11 

Bowles 

I nstal I ed final 
product 13%· 
20% asbestos 

I Yi years 

Unknown 

Un.known or 
boiler room 
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Taking all inferences in favor of the Plaintiff, one and a h1ilf years of working, 

f0nni11g and cutting n finished asbestos product from an identifiable manufacturer would 

be enough to survive a motion for summary judgment. However, Bowles did not do this 

type of work. 

In Johnson v. Owens-Corning Fiherglass Corp., 284 Jll.App.Jd 669, 672 N.E.2d 

885 (3'd Dist. 1996) the court held that the plaintiff lrnd the burden of proving more than 

just minimal contact with a particular defendant's asbestos product and that in order to 

survl ve a summary .i udgrne11t motion the plaintiff must " ... put forth some evidence 

tending to show that ( l) lhe decedent regularly worked in an areci where the defendant's 

asbestos ·vvas frequently used and (2) the decedent worked close enough to this area to 

come into contnct with the defendant's product." 

Although Zimmer v, Celotex Corp. come before Thc1cker, summary judgment was 

affirmed using the Thacker principles of frequency, regularity and proximity. Zimmer v. 

CelotexCorp., 192111.App.Jd l088,549N.E.2d88l (l 51 Dist.1989). Zimmer was a 

shipfitter who worked for 12 years in naval shipyards. Originally, 13 defendants were 

named, but only J remained as defendants, one being OJ. 

Jn his affidavit, Zimmer stated that he worked in close proximity to boilermakers, 

pipefitters, sheet-melal wo1·kers and pipe coverers including a man named Moe Rapchick. 

Al though Zimmer could not identify the manufacturers of asbestos products to which he 

was exposed, he attached deposition testimony of other workers in unrelated lawsuits 

involving asbestos claims. 

One of the workers, Moe Rapchick, recalled working with OI asbestos but could 

not recall that a particular product was used in a particular monlh on a particular ship. He 

12 

A240

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



further stated that the asbestos products were used all over the ships, were shared by 

different trndesmen, including shipfitters and that the workers were covered with 

insulation as it drifted from the tradesmen working above and next to them. 

The Zimmer court noted the plaintiff must identify the manufacturer and establish 

a causal connection between the injury f.lnd the prodt1ct. This may be proven by direct or 

circun1stantial evidence but liability cannot be based upon mere speculation, guess or 

conjecture. 

Zimmer was a shi.pfitter working for over 12 years next to workers installing 

asbestos. Bowles was a radioman, not involved in repairing or replacing insulation. 

Bowles was on the Parks from December 4, I 958 until May 27, 1960, except for the 

period from October 21, 1959 to November 4 of that same year when he was in the San 

Diego Naval Hospital. His tour on the Parks was about n year n.ncl a half. 

Even assuming for this motion that the dust which fell when the guns were fired 

or when the ship moved was asbestos, no one can say which company manufactured the 

asbestos which Bowles might have breathed. Assuming that Bowles spent most of his 

time in the radio room or his bunk, no one hRS said that the pipes in either location 

contained an asbestos product manufactured by the two remaining exposure defendants in 

this case. Plaintiff's witnesses have little information on where Bowles spent his time. 

From the court's review of the depositions any claim that Bowles inhaled asbestos 

from either of the two manufacturers would have to be based upon speculation, guess or 

conjecture. No one can state with specificity the amount of asbestos from either 

manufacturer used on the Parks, the exact location or locations where the asbestos from 
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either manufacturer was used 011 the Parks or the time period when it was used on the 

Parks. 

At least in Thacker the pin inti ff had proof that 75 tons of raw asbestos came into 

the open plant. The defendants in Thacker argued that under the best calculation for the 

plain ti ff this amounted to just 3% of the total asbestos being brought into the plant during 

the relevant time period since another manufacturer was shipping 200 tons per month into 

the facility. The Thacker court said that it could not find 3% insignificant as a matter of 

lnw. 

Although 3% is a fairly low bar to overcome, and taking all inferences in favor of 

the plaintirfthat there is a genuine issue of material fact as to the existence ofOl and JC 
I 

products on the Parks, there is still no evidence as to amm1nt, location or time of 

exposure. Mere existence is not enough under Thacker. Moreover, Thacker involved an 

open facto1·y, not a compartmentalized ship. 

The evidence thus far is that the original asbestos was from another company, 

UN ARCO. The Plaintiff claims that the insulation could release asbestos when 

disturbed, when the guns 011 the ship were fired or due to the movement of the ship. 

Captain Lowell testified that most of the insulation was in the machinery part of the ship 

and, as a radioman, it was more I ikely than not that Bowles was not in that area on a 

frequent basis. 

The discovery depositions nil seem to indicate that asbestos products would cover 

piping; cloth was then applied and painted with white enamel. According to Captain 

Lowell, the original insulation installed on the Parks was most likely UNARCO's 
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Unibestos. If there was either an 01 or JC product on the Parks it would lrnve been a 

product used to repair or replace the original insulation. 

The court will not lengthen this opinion by analyzing each defendant in the 

Johnson case other than to say that the Johnson court looked at where the product was 

used mid how it was used to determine whether a particular defendant was granted 

summary judgment. The facts here are closer to or better than the facts for those 

defendants who were grnnted summary judgment in Johnson. 

One defo11da111 from Johnson illustrates this point. Summary judgment was 

affirmed for defendant Zolteck because there W8S no evidence <is to where Zolteck's 

products were used at the facility. There is no evidence in Bowles as lo the exact location 

where OJ products were insrnlled or how frequently Bowles was in those locations. We 

know that JC products were in the boiler room, but even the Plaintiff concedes that their 

products were significantly different than 01 's, not friable tinder OHSA st<indards and, 

again, there is no evidence of how many times Bowles might have been i 11 the area where 

they were being installed. 

· Since Bowles never worked directly with asbestos in his job as a radioman the 

Plaintiff must necessarily rely on fiber drift evidence. As noted in the Fourth District's 

decision in Wehmeier, which the Supreme Cou1i cited from extensively in Thacker, each 

case must stand on its own facts. Wehmeier v. UNR industries, inc., 213 111.App.Jd 6, 572 

N.E.2d 320 (4 111 Dist. 1991). 
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The Wehmeirer court noted that 

" ... fiber-drift evidence cannot alone support an inference of causation but 
must be accompanied by evidence establishing how frequently the 
particular asbestos product was used, the urea in which it was used, und 
the regularity of a plaintiff's employment with a zone covered by the reach 
of fiber drift. Necessarily, each case must stand on its own facts. Given 
the various diseases which nre associated with asbestos exposure, the 
medical evidence presented, they types of asbestos involved, the manner 
in which the products are handled, and the tendency of those asbestos 
products to re.lease asbestos fibers into the air, the amount of evidence 
needed lo esrnbl ish the regularity and frequency of exposure wi II differ 
from case to case." 

Summary judgment is appropriate where the plaintiff cannot prove a necessary 

clement of their case. Weber v Armstrong World Industries, Inc., 235 111.App.Jd 790, 

60 

I 

N.E.2d 286 (4 111 Dist. 1992). It appears under Wehmeirer, the Plaintiff cannot satisfy 

the prongs or showing how frequently the prnduct was used, where it was used and the 

regularity of' his employment within that zone. 

Accordingly, the court grants the Defendants' Motions for Summmy Judgment on 

both the conspiracy and exposure claims for the reasons stated in this opinion. 

Entered: 
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STATE OF ILLINOIS 
IN THF C!RC:l!IT COURT OF THE SEVENTH JUDICIAL CIRCUIT 

COUNTY OF MORGAN 

SUI~ WISE1v!AN. Special Adrninislra!or of the !:stale 
of 

ROBERT 
POOLL Deceased. 

Plaintiffs. 

- \'S-

PNFUf\10 ABEX I I .C. ct :ii .. 
Defendants. 

ORD FR 

No. 0(>-L-9 

Thi~; matter i:; hc:fote the Court on Del'c11da11t I lnney\\<.'ll"s f\1ntiun for Su11l!nan 
Jud1p11cnt. ;!lung with ( h\c·ns-lllinois. Inc. "s f\1ntil•ll to Rcrnnsidcr its !\lnliclJl fn1· Su111111;11"\ 
.luclg111cnt of" Plai11tif"rs ci\il co1hpiracy claimc;. 

Aft\'! ii JC\ ic'\\ of tlh.' 1\llltion for St1mm;1n .Judgment. pleadings. rn,:1nor:l1ldums. 
~;upporting duct1111c11L1li\111 ;md the argUl1ll'llb oJ counsel. thi: Cuurt m;1l.;cs tile f(1llu\\ i11g findings. 

That the '"clear and con\ incing" burden or proof docs apply at the summary judgment 
!). , /) .. '. / " . j)\j(, • . 1..,() Ill ·\ '·l 4(.)· -C)1 '-1' '!:,.., ·j J' 11 incl I' .. JCl)I SU1gc'. ,£/_\ . Uln l I, lk. \. ... . . ( OljJ, .c:..J. .: pp. Jl . ) -+ !' .. L( .H-+ (..:_ )JS!. ) ..:_ ). 

As part of the analysis of the case, the ''innocent construction rule" applies. Mc( 'lure 1·. 

(hffns Coming Fih(:'rglos ( 'orp.. I 88 Ill. 2d at I 40: 720 NE 2d at 262. 

Evidence of parallel conduct alone is insufficient to support the agreement element of a 
civil conspiracy claim. kfcC!ure \'. 01rens Cominr; Fihcrg!as Corp .. 188 Ill. 2d at I 02: 720 NF 
2d at 242 ( 1999). 

Rodarmel i·. Pneumo A.hex. 201 I Ill. App. (4 111 Dist.): 957 NE 2d 107 (modified opinion 
issued in September 2011 ). is the most recent case on civil conspiracy and should he followed. 

That considering the facts and allegations in the light most fa\'orable to the non-movant 
Plaintiff the Court finds that the Plaintiffs evidence is insufficient to prove either the alleged 
conspiratorial agreement. or an act in fu1iherance of that agreement that caused the injury alleged 
in the case. by the required standard of clear and convincing evidence. 

Therefore. the Court finds that there is no genuine issue of material fact and the iv1otions 
for Summary Judgments arc granted. 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT 

COUNTY OF MORGAN 

JUDl'TH WEA VER and EARL WEA VER, 
Plaintiffs, 

-vs-

PNEUMO ABEX LLC, et al., 
Defendants. 

ORDER 

) 
) 
) 
) 
) 
) 
) 

No. 08-L-05 

FILED 

SEP 1 9 2D12 
:1 

This matter is before the Court on Defendants Owens-Illinois, Inc. and 
Honeywell International, Inc. 's J\!1otions for Summary Judgment. 

After a review of the Motions for Summary Judgment, pleadings, 
memoranda, supporting documentation and the arguments of counsel, tbe Cou1i 
finds that there was no duty owed to the Plaintiff~ and therefore the Motions for 
Summary Judgment of Owens-Illinois, Inc. and Honeywell International, Inc. are 
granted as to all counts. 

Entered: 
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STATE OF ILLINOIS 

IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT 

COUNTY OF MORGAN 

RICHARD COOK and SHARYN COOK, 
Plaintiffs, 

-vs-

PNEUMO ABEX LLC, et al., 
Defendants. 

ORDER 

) 
) 
) 
) 
) 
) 
) 

Sfp ·, 
,. i '~)2 - ' 012 

No. 11-L-2 

This matter is before the Court on Defendant Owens-Illinois, Inc. 's Motion 
for Summary Judgment of Plaintiff's civil conspiracy claim. 

After a review of Owens-Illinois, Inc. 's Motion for Summary Judgment, 
pleadings, memoranda, supporting documentation, and the arguments of counsel, 
the Court grants the motion. 

Entered: 
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STAIB OF ILLINOIS 
COUNTY OF McLEAN 

__,_B_L__.,DE"'-'-rJ-"""'-s e:...=------- ) 
Plaintiff/Petitioner, ) 

) 
vs ) 

.Gq§.gT< ot-v x t'h lit\~ , -;hie.. e,t-.Q. ~ 
Defendant/Respondent. ) 

ORDER 

IN THE CIRClJIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

Ct; v 12,-r ~INC\ ~~ nt£ SV't!>v« rs s 10 NI oF Tl1r::- f'f+r1 u 
"f'f> g ~ r-1""6\ ~ v i~F-J.J ,,..,, /-If+-.- f (Lf:#t~ t;.-), I r lS ~ i 
f)ti-0 £:...A~ ~ .. 

0~ ~~~- J:.LM Mi);\, ..ttr~, ~ /lf4-6 noN f'J/f-. ~~.M.¥1 
~ r> 'M.thJ~ IS 6tt~/) ; 

I 
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STAIB OF ILLINOIS 
COUNTY OF McLEAN 

_J_,_,_Y"\ '---"-H 'tS=--.!.-~-<......;~:c__tAJ_.:...1_,_ff _,____ ) 

DATE: 

Name 
Attorney for 
Address 
City 
Telephone 

Plaintiff/Petitioner, ) 
) 
) 
) 
) 
) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 
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STATE OF ILLINOIS 
COUNTY OF McLEAN 

~C.,,..._~~~ir~-,------) 
Plaintiff/Petitioner, ) 

) 
vs ) 

PN fJ'!\ () A8 Af M j 
Defendant/Respondent. ) 

Name r2&t~ 
Attorney for () )_,. 
Address 

tOL City 
~ ).T- Telephone 

<:::) - ....u... (',fl~, , 

ORDER 

IN THE CIRCUIJ' <:;O'URT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. Vt )__ { bCJ 

~ FILED 0 

~ SEP 20 2012 ~ 
CIRCUIT CLERK 

JOOg~ 
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STATE OF IUINOIS 
ZN THE CIRCUIT COURT OF THE EIGHTH JUDICIAL CIRCUIT 

COUNTY OF MASON 

WILLA WOODING, Individually and as Special ) 
Administrator of the Estate of HARRY WOODING, ) 
Deceased, TIM SONDAG, Special Administrator of the ) 
Estate of IRVIN SONDAG, Deceased, and RUTH ) 
SONDAG, lndivtdually, ) 

Plaintiffs, ) 

-versus-

PNEUMO ABEX. CORPORATION, PNEUMO ABEX 
LLC, METROPOLITAN LIFE INSURANCE 
COMPANY, 

OWENS-ILLINOIS, 
INC., HONEYWELL 

INTERNATIONAL, INC., GEORGIA PACIFIC, 
BONDEX CORPORATION, TREMCO, INC., 
SPIUNI<MANN 

SONS 
CORPORATION, 

RAPID-AMERICAN CORPORATION, UNION 
CARBIDE CORPORATION and JOHN CRANE, INC., 

Defendants. 

OPINION AND ORDER 

BACKGROUND 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FILED 
DEC 1 0 2012. 

MICHAEL D. ROAT 
CIRCUIT CLERI< 
MASON CO., IL 

This matter comes forth for hearing on Defendants' various Motions for 

Summary Judgment. In reviewing the matter, the Court believes that the Plaintiffs' 

Complaint can be summarized as follows: 

• Wooding Counts I, II and III (Conspiracy) 

• Wooding Counts IV, V and VI (Causation) 

• Sondag Counts VII, VIII, and IX (Conspiracy) 

• Sondag Counts X, XI and XII (Causation) 

The Defendants' remaining in this matter according to the Court's 
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information are as fallows: 

Conspiracy: Pneumo Abex, Honeywell, and Owens-Illinois 

Causation: Rapid-America, Tremco, and Union Carbide 

Each of the Defendants' have filed their own Motion for Summary Judgment, and 

where reievant have adopted their respective co-defendants' Motion for Summary 

Judgment. Plaintiffs' have filed opposition to each of the Defendants' Motion for 

Summmy Judgment, to which the Defendants' have filed an appropriate i·eply. 

The Court has read the Motions for Summary Judgment, the Plaintiffs' 

opposition to said motion and the replies of the Defendants. Further, the Court has 

examined the exhibits which have been presented by attachment or otherwise plead in 

this matter by all of the parties, including the Plaintiffs, has read many depositions, 

various cases relied upon by the parties, and have heard the oral arguments of the 

parties hereto in support of their respective positions. 

LAW 

The legal principle of stare decisis applies with respect to the conspiracy -----
counts filed by each of the Plaintiffs herein. Recently the Fourth District Court of 

Appeals of the State of Illinois (of which Mason County is part), has rendered several 

decisions that are relevant cmd material to the Court's determination in this mater. 

Specifically as to the conspiracy counts, this Court is bound to follow the directives of 

the Fourth District set forth in Mens son v. Pneumo Abex, et al, which may be found 

at 2012 Ill. App., Fourth District 100904, which was filed August 31, 2012, and 

Rodarmel v. Pneumo Abex LLC and Honeywell International, 2011 Ill. App. Fourth 
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District 100463, 

Each of the parties hereto, including the Plaintiffs briefed these cases to the 

Court and each argued as to the appropriate application and meaning of these cases 

to the case at bar. ln addition, the Defendants supplied the Court with several trial 

court opinions found throughout the Fourth District that although are of some 

benefit, certainly do not bind this Court under the rules of stare decisis, and therefore 

the Court did not consider these rulings for the pwpose of this opinion. 

Each of the parties submit numerous other cases in support of their position, 

which have been read by the Court and applied to the various arguments presented by 

the parties to support tfieir position on issues such as: 

1. The standard of proof the Court must apply in the conspiracy counts: 

(See Ray Dancer, Inc. v. DMC, Corp., 230 Ill. App. 3d 40, Second District (1992). 

2. The proper context for the Court to rule on a Motion for Summmy 

Judgment. 

3. The test in the causation counts to be applied as to Plaintiffs 1 alleged 

exposure to asbestos containing materials. (See Thacker v. UNR Industries, Inc., 

151 lll. 2d 343 (1992). 

4. The McClure rule of innocent construction in conspiracy cases. (See 

McClure\'. Owens Fiberglass Corp., 188 lll. 2d 102). 

5. The McClure rule regarding parallel conduct. 

6. The Rodarmel disagreement with Burgess (See Burgess v. Pneumo Abex 

Corp., et al, 311 Ill. App. 3d 900 (Fourth District, 2000.), 

7. The Thacker rule of "frequency, regularity and proximity" (See also 
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Wehmeier v. UNR Industries, Inc., (Fourth District) 213 Ill. App. 3d 6 (1991). 

THE FACTS 

For this Court's analysis on the pending Motions for Summary Judgment all 

reasonable inferences favoring the non-moving party are made, Court has reviewed 

numerous depositions supplied by each party not only on the causation/exposure 

issues, but also on conspiracy issues. Of particular note are the following 

depositions: Willa Wooding, Gregory Wooding, Donald Dowell, Daniel Sondag, 

Timothy Sondag, Edward Sondag, Michael Kohler, Joseph Sondag, and Arthur L. 

Frank, M.D .. 

The Court in deciding this matter and reaching its opinion does not reach the 

issues of timeliness and adequacy of Dr. Frank's letter opinions under Supreme 

Court Rule 191, nor the arguments of the various defendants regarding the staJute of 

limitations with regards to Plaintiffs' Complaint. The question to this Court is 

simply: ls the evidence as to conspiracy and causation/exposure presented by the 

Plaintiffs' in opposition to the Motion for Summary Judgment as alleged in its 

Complaint taken in its most favorable light, and with all reasonable inferences made 

in Plaintiffs' favor, sufficient to establish that there are issues of genuine material 

fact sufficient for this case to proceed to trial and for a trier of fact to find in favor of 

the Plaintiffs, or in the alternative that in consideration of the above, are there not 

genuine issues of material fact, therefore requiring the Court to grant Defendants' 

Motion for Summary Judgment. 
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CONSPIRACY 

The Court is of the opinton that the standard to be applied is that Plaintiff's 

proof must be by "clear and convincing evidence". That is the burden of proof that 

the Court will apply in making its analysis. It is Plaintiffs' burden of proof. (See 

Ro;:, Dancer, Inc. v. DMC Corp., 230 Ill. App .. 3d 40 (Second District, 1992). 

Further, as stated in McClure (See cite above) the "innocent construction" rule 

applies, and as further stated in McCl~ "evidence of parallel conduct alone is 

insufficient to support the agreement element of a civil conspiracy claim." 

Therefore, in applying these rules to the facts at bar, and giving the appropriate 

ivetght to the decisions of Rodarmel and Mens sen, the Court is of the opinion that no 

genuine issue of material fact exists to support the Plaintiffs' conspiracy claims 

against the Defendants Pneumo Abex, Honeywell and Owens"Illinois and therefore 

the Court grants the Defendants' Motion for Summary Judgment as a matter of law. 

CAUSATION/EXPOSURE 

Of particular note for the Court on this issue, as it reviewed the deposition of 

Doctor Frank on November 10, 2011, and specifically at Page 26, Lines 11 through 

14, where he opined as follows: 

"I do not have any detailed information as to the frequency, duration or dose 
that Mr. Wooding would have fwd at any point during his career. " 

Furthermore the Plaintiff fails to point out any differing opinion as it would 

apply to Mr. Sondag. 

s 
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TREMCO 

In its counts against Tremco, Plaintiffs allege that the Defendant Tremco was 

in the business of manufacturing and sell,ing asbestos containing products. (See 

Counts IV, V and VI, Wooding and Counts X, XI and XII, Sondag.) At Attachment 

A of the Complaint under the heading Tremco, these products are allegedly identified 

by the Plaintiff as "asbestos containing caulk and joint material" and "asbestos 

tapes". 

Joseph Sondag, the only witness deposed to attempt to identify the Defendant 

Tremco 's products says, "that a roll, three inches wide, and white and blue in color 

was used on wallboard seams." He could not recall why he thought it was a Tremco 

product, and had no knowledge whether the product contained asbestos. (See the 

deposition of Joseph Sondag.) 

Defendant Tremco denies it ever manufactured such a product. Plaintiff fails 

to point to any advertising, catalogue, sales brochure or invoices that point to 

Tremco 's sale, advertising or manufacturing of such a tape product to be used in the 

plastering industry for the purpose of sealing joints. 

The question then becomes: Have Plaintiffs presented evidence, taken in the 

light most favorable to the Plaintiff that would establish the existence of such a 

product (tape); that Plaintiffs used or were exposed to the product on a regular and 

frequent basis, that the product contained asbestos, and that the Plaintiff was in close 

proximity to the asbestos, and therefore placing Defendant in a position of having a 

duty to warn the Plaintiffs as to the dangerous nature of the product. 

Such evidence is wholly lacking in this matter, even if taken in the light most 
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favorable to the Plaintiff, and therefore the Court is of the opinion that the Plaintiff 

failed to establish for the purposes of this Summary Judgment that a genuine issue 

of material fact exists whereby a reasonable trier of fact could find for the Plaintiff, 

and therefore on that basis the Defendant's Motion for Summary Judgment is 

granted. 

The Court therefore need not go to the other issues raised by Defendant 

Tremco as to Plaintiff's failure to show the causation which if presented would also 

befound in Defendant's favor based on the extremely limited evidentiary showing by 

Plaintiffs as to Plaintiffs' contact with a Tremco product. 

RAPID AMERICAN 

The test here, once again, is the duty of the Plaintiffs to specifically identify 

the products this Defendant manufactured; to establish Plaintiffs exposure thereto; to 

establish that such exposure was with frequency, regularity and proximity and then to 

present proof of causation as to specific injuries of the Plaintiffs, i.e. colo-rectal 

cancer (Wooding); rectal cancer (Sondag.) 

Plaintiffs list a number of products allegedly produced by this Defendant or its 

predecessors at the Attachment A to its Complaint. It is Plaintiffs' burden to link 

these products to the Defendant; to show frequency, regularity and proximity to the 

Plaintiffs,· and fi11ally to show that the products contained asbestos and that, in fact, 

such asbestos containing product caused the Plaintiff's injury. 

In review of the depositions of Plaintiffs' witnesses (Joseph Sondag, Mark 

Sondag, John Sondag, Susan Hill, Ruth Sondag, Theresa Mickens, Daniel Sondag, 

7 
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Timothy Sondag, Katluyn Rogers, Willa Wooding, Greg01y Wooding, Edward 

Sondag and Steven Sondag) none of these witnesses are able to establish with any 

certainty, clarity or precision that either Plaintiff was exposed to Defendant's product 

or products, much less that such exposure was frequent, regular or proximate to 

them. 

Furthermore, the Defendant in its motion denies ever being in the business 

directly or indirectly involving an asbestos containing product. This denial is 

uncontroverted by the Plaintiff. Once again without deciding whether Plaintiffs' 

evidence as presented by Doctor Frank on causaiion is sufficient to show proximate 

cause of Piaintiffs' injury, the Court can only conclude thai no issue of genuine issue 

of material fact exists as to Defendants' products not only containing asbestos; but 

furthermore, that the Plaintiffs were exposed on a regular, frequent and p1·oximate 

basis. Therefore the Motion for Summary of Rapid American must be gmnted. 

UNION CARBIDE 

This Defendant also relies on the Thacker rule in urging the Court to decide 

the Motion for Summary Judgment in its favor and against the Plaintiffs. Defenda/lt 

here unequivocally asserts that is product (asbestos) was never used in plaster 

products. Therefore it reasons that since the Plaintiffs were engaged in the plaster 

business and its prod!lcts were not used in that business, that Plaintiffs were not 

exposed to asbestos through Defendant's products. Plaintiff fails to counter this 

assertion. 

Defendant asserts that under the law it is Plaintiffs' burden by a 
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preponderance of the evidence to do more than simply allege exposure. That, in fact, 

the Plaintiff must present the Court with facts supporting the allegation that 

Plaintiffs were exposed to Defendant's products, and such was the proximate cause 

of Plaintiffs' injuries. Defendant states that it does not need to disprove exposure. I 

agree. 

The Court is of the opinion that Plaintiffs' assertion that this Defendant 

supplied products to U.S. Gypsum; that U.S. Gypsum manufactured plastering 

materials containing Defendant's asbestos and therefore such materials were used by 

Plaintiffs, causing Plaintiffs' exposure resulting in the injury complained of, simply 

fails the Thacker test of frequency, regularity and proximity. In this Court's opinion, 

the bare allegations and nothing more would cause the Mer of fact to have to 

speculate as to the Plaintiffs' use, exposure and causation of Plaintiffs' injuries, and 

with nothing more than in effect a stream of commerce the01y, Plaintiff would be 

unable to sustain its cause of action under Thacker. 

Union Carbide even denies its products ever were used for Plaster products 

and Plaintiff fails to show specifically a connecting link between Defendant's 

products and Plaintiffs regular and frequent use. Therefore the Motion for Summary 

Judgment is granted. 

ORDER 

By reason of the above and foregoing, Plaintiffs Complaint in twelve counts is 

dismissed, Motions for Summary Judgment granted. 
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ENTER: December 10, 2012. 

cc: Mr. James Wylder 
Mr. Andrew Kelly 
Mr. Robert Scott 
Mr. Regan Simpson 
Mr. Matthew Fischer 
Mr. Luke Mangan 
Ms. Cecilia Carroll 
Mr. John Redlingshafer 

,,,. ·.,/" ,,·" .r. . " 

: / /,./ '. ... /,/'.·· .· C{ /''.-' · 
t',Al:AN#D. TVCI<ER,. 

Circuit Judge . ·· 
/ 
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STAIB OF JLLINOIS 
COUNTY OF McLEAN 

_\~/k~J1i5~l ~~~--~~) 
r Plaintiff/Petitioner, ) 

VS 

) 
) 
) 

Qltvt~-s~ :r.v1.r I f'S/) I 'i ,'j:f.r-(.. .. ) 
Defendant/Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

<Vt!j '-- 1rsg 
No. ________ _ 

;:flJO (-, M GN r; D~ {r()<.}/-C 1ftv' ... u, ~ i &fif) {t+rz,, 

Sv &m' SJ I oAf J MO f3·Gr 1'.H) A-0 v"" j, ~ ?-0 ) I" 7fH:;. ft...J?tr'IJL( s. Gd . 
r----

,., tS !ft Uf-A'?'-1 ZJ·t-D e.M-.:.J:) ~ ... 

-------------------~----------

Name llt11 F'i9.If-GIL , 
Judge 

Attorney for tJ w !%i [ • .:tf.,,vt ...r iJ 1 (, '?NG. ( : 
Address ,) 3 ._,, s VII A:C¥-P.fi- S$f I ft-- t;bl"rU 

City C;rf- I c.- /\6 c :JA.- i;:, Cf.:,· u ,b 
Telephone 31;;).. as:;( scs-zrv 
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STATE OF ILLINOIS 
COUNTY OF McLEAN 

~·=c_._._A_~_~_612.._~~~--~~) 
Plaintiff/Petitioner, ) 

vs 

(:) Wfu-5·-S/.k1NO;~ ~. 
Defendant/Respondent. 

) 
) 
) 
) 
) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

0"1 L IS-3 No. ________ _ 

Co l.f (',_-'I tfmrt tJ l~ f!w1v &iv .f-0 ]}ft, Su f$ #1-1 s.s, (} NJ M-""1'.\'-----

(h;.,, N &, Ao ·.f L \ vt:l) i ~ T)r<;;, W:;:;iM,tS bS. Jd: ts· lft:/lk61 

1) 
I 

O(,vws- . Ci&t N]J;-~; ,"Jf\I]:-, s fJ_ 0 '77 OJ..£ lJ,,,.....· __ _ 

fi2-AN¥~, 

Name 101 l-=i·~~ 
Attorney for [) w f.;rJ~- '.]A.M ~·ll r .s I ~. 
Address ;>-33 5 t,u k.',.t«zAL. 

City 4ftc,f\-(;¥f) p.. ~0~0 ~ 

Telephone ·~ 'd .;lS'S -.S~"l 

Judg 
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STATE OF ILLINOIS 
COUNTY OF McLEAN 

_:;.S_4_._L_V-b_~_·7fi_ir(!...__· -----~-- ) 
Plaintiff/Petitioner, ) 

VS 

) 
) 

-""'CJ-'-l'Ai_· Fw~.--~:1""'-''k~·-'-'-1 NZ-"-"'t'-'-"i~=-1-r _,_dJ.J"°'· -=-'L..::_..__ ~ 
Defendant/Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

/-:f&!ov1:.,_ 'f!,&-1fi'll"~ 'T?if;, ..(;5,'l.4-{~&iO\[.i hJf) Bf?, #v /t-ihn~ IVlD 

'"' 11& fDrf?t1it .s ~ , IL is. /#foB~ l'J ~ f:w-vt-bD 77tftI.'. 

·~) IU_c T? IJ'f'f ."-i 
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STAIB OF ILLINOIS 
COUNTY OF McLEAN 

~!)~· ~V~i__.C1'-"G---'; i-"-'!'1'"""''J _______ ~ ) 
Plaintiff/Petitioner, ) 

) 
VS ) 

) 
__,,0,..,._,,,_1.J1~f2J._,.J=-"· ·_"" --~~L&-'--'-'-1tu-'-· v_iJ--+-"~"'-'--=--- ) 

. Defendant&espondent. ) 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. Q#J 

ORDER 

-~----')-#-. -6 i·•GN<.,'- :t:vw . .\f~i5 1 :J;-w- ~ Mo 7Jav 1J bf-ANTY14j 

As :Th ':Jlrt:. Cow5P1 fl.-Ae"-J {t:NJv'73 "" /.ou ~·73 

1, a\ cz. iD 1 f I · 

' > 

As 'W ·I>ft- ~f'o&-v;if; Uh·wU - CcNf'f'C1 

DATE: {){/[c 6filL 30 I d,<) I {)

Name )M1 h ~~ 
Attorney for o r;.rJ}4fS.~ ·:r;u 1 ..,;v{~ ::tf.rc.., 
Address J, 3 3 s . v"' A-- e ~ e-rz._ 1 

City C~1o j;L (:;oGti~ 
Telephone 

'.::> ,.., ") -~ ("'i::"f(]\ 

Judge 

'Nt-~~ 
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STAIB OF ILLINOIS 
COUNTY OF McLEAN 

~Pi~f;:.-~flA--=B~uf-=~~~~-~~~-) 
Plaintiff/Petitioner, ) 

vs 
) 
) 

_O_vv--'-~'--· _·--=f'-"'u,,-"--P'1"_0__,i·~-k=-' -'--""'._....· '~- ~ 
Defendant/Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

Tlh> &tvic. C,CtUJNb1 T~ f!;f; /-/wrr-l:l ~ tluDNI·- 'J;l,uN'61S, 

~'s /1,lo'T}cUN hJY1- L)ll,(,l'.Nl'r/lAj ~/)C1t1.1\-~\I n0 Cw..if:_J 
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------~'Prs~~77J /lKi tt)rs. f 1 fLA:+J t-l)w!\fS__,__· ____ _ 

k) f)vJ VtVS.., ~!N1)lS1 ~CA 1~ Jb{v 7)Q4 ~· ~f'/ 7f wV'fjP 
, 

fr?. 7b Dft-z, ./Q..,lo.Sv~~~~·'-------

DATE: v(;nrl?>f'~ 30 Do Id-

Name }Vt • Ft;ui ·r:uz-
Attomey for Oc..JVJ - ~' /1'6 -;s.1 ::T,n:-. -' 
Address ).."2,,.} .l, l.y-~~, ~ 1 ~ ~fa (30 
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STATE OF ILLINOIS 
COUNTY OF McLEAN 

f}v Xh rJ / bt,1 N(~ 
-----~-'--~·---~) 

Plaintiff/Petitioner, ) 

vs 

[1,f't,-('f ) . ..- ·i LA--. ,'37lt IJ, :~ _, 
Defendant/Respondent. 

) 
) 
) 
) 
) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. 6~ L /f;;,f) 
~~-------

fl..& 1 tJo;·s. 'j.:NZ/t 'J 11\/l o 77 o rv P/J(L SJ ti,11, M~ .,:J!:f o G f1.t-~ 
~'{8. ·~ Ceuf,_,,r /fAv'1 ."1 c, fl>~ Aw•\ I?-0 1r-I Tif<z_ 

I 
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Name fl!A. h~A1"'fi4.--. 
Attorney for e KJ-G-~ ·- jz,c..-; ~tJ 1 S.

1 
J:N-c..., 
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STAIB OF Il.LIN"OIS 
COUNTY OF McLEAN 

-1-k;M--'-----_~FiJ-______ ) 
Plaintiff/Petitioner, ) 

vs 

{)()lep8- ~1r-t011, ~ 
Defendant/Respondent. 

) 
) 
) 
) 
) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. ----"'-£_D-1i--_L_L/_-::::..~--

8 Wtn(l- ~I wrl1 )} :t;r~'..r ~'O i)'I> ,.t liJtL. _sv MM.~ 
;::fV' ·~ 

6 
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J)r: lJ ~ <i)t.l>l'UG!:> ~ ·, 

/_t ~~. 

DA TE: 2) 0(1> (-.)fitt-- 30 ;lo I)_ 

Name M.Ft~ ~ 
Attorney for ()V~-- ~ 1../0 -.s 1~ '" q-7.J 
Address ~~ 3 ..r.. W A<Ae-~ ~ t Tf'-;,; 
City U1-te-J6,D ~ "'°lo()~ 
Telephone '.:?, \ ?.XV ~1'\ 
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STATE OF ILLINOIS 
COUNTY OF McLEAN 

Dl)c;s I ADltMS. ) 
Plaintiff/Petitioner, ) 

) 
VS ) 

) 
Ow~# :Tvv1 M iJ ,/ ~[,, .vf-cJ ) 

Defendant/Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

o() L 166 
No. ---=o"---------

toclNTJ -
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()"'" 0..f.:i't!... ..- -S:: lr'--1•-.• ti' h ~ , 

DATE: Dcn6*4- .?o 1 ;Jo, ~ 

Name f/;1' P,Sf.,fjfut-
Attomey for l> tv1'U"S··"yi,t- 1 Ni-Pi .S, ~
Address d-'33 .S. o..v/'r'C-t<!!.e/'- . 

City C·rjiC./+'t:"'il R 00 6 D(p 

Telephone 30 ... ,?~"1)' .)-:SCr1. 
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STAIB OF ILLINOIS 
COUNTY OF McLEAN 

____;~:::...__;'-~-+------ ) 
Plaintiff/Petitioner, ) 

VS 

) 
) 

Vw~-.'.Ivv1ND1-l .Jirc. ? 
Defendant/Respbndent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

.::fUDti M~ 1 Vt£ L()Ltvf t-fu:vn.ii) (lb.; 1Gwf-O hfit,, 
~bv\\~J?; oN'S

7 
WO C2~,t4~ 1\-1)'11 (Fv/) IN }?rt? ~{,(~ f<l. 

k IS !ff,{U-~'q 'f)/k/)f-~ 77tlfr· 

Name M 1 H~/I~ 
Attorney for t> i-·..i ~- £LA- ' ·-i D '5..' . J:).:s--c.. • . , 
Address :? 3 3 ..S. vv· A-WF-vP.._ >' ' rfi, bf.. c>l.i 
City t--m[ ~ <ll .J:2.. ~~ 
Telephone ~I 2- _ :2 S"25 _ :.\~-U 

Judge;{JL 
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STAIB OF ILLINOIS 
COUNTY OF McLEAN 

C=--1/-1-lfA:~M-"-~=-'-'ep_'--t.,..-,+.-'--~---- ) 
Plaintiff/Petitioner, ) 

VS 

(j}6JGNS· J;""'' ~n /) . .:rNc.. 
Defendant/Respondent. 

) 
) 
) 
) 
) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. _0~1_ L / 0 / 

DP <. c Jr!; IE t:<:>t.t.1 ~ 4 ]b fif;:r ~ e-1'/ 5 wC:::N.s ---

:]7u--- I "'' I 5. I ::t:;;re. f lvl'()71, t>·N ~ -5.J ~"""' ~ JV .Q G ~ J 

_]1tb CiJu&'I ~t "'"' /!ktJ1 ~ nti C,.J bMvlf ;1<0/\IJ 
~D GE<l Ai6' M V\ c+;o 1w nm f /liMt~ C:A1 .T2/= Ls 

~1 ()tU)fUED n-tAr" 

DATE: ()~~ 36 ;;11)_ 
. ' 

Name f\t{, 'Pi~ _ "7-'> 

Attorney for f) w €1{1 - ~' tFOtJ .1 Jh:::- /./:r 
Address 2...3 j ..$. ~ ~ ~' Tf3' tl> 

City ~~ ~ ~tbf>b 
Telephone 
. "<.... 'I ,"""t,, ~~<A 

Judg 

A270

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STAIB OF ILLJNOIS 
COUNTY OF McLEAN 

Plaintiff/Petitioner, 

vs 

Owt:-t~ &' :U"1,..--11~v ·;~ j:1.rc. 
Defendant!Re;polldeilt. 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. ---D~8~L_f~l/ _J _ 

J;AA_,, 1 No i .s, w 4 J vtl-0 ·n o f>J Fozt.- £v M- ..,,,~ ~ . ;tu\O c-, M-Ot.JT, 
~ (<}..J(/,;I /.ftrV it.JC., ~p._t I f?v./U) ]?trv & (}Jl,l l~fl (}•.r.J J'\-tV !') 
f;;P,,,.Nb ,%...nf IM fH 71tf;. f.~tS.§;S M I~ t(rft.g,'1 'Dt.IJ~ 

·xM 

DATE: 

Name f\11P /SVtt-f-41-

Attorney for fl.vW! ·- j;<.,u f'.«O· f.i 1 ~0 

Address ()-33 . £ \N P<'C/¥-F 42-
City c·rflCk e; ~ bfl bO ~ 
Telephone -=3 I_)_ _:2 ex_, C'°--0 

Judge/JtL-= 

A271

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STATE OF ILLINOIS 
COUl\<'TY OF McLEAN 

Plaintiff/Petitioner, 

VS 

) 
) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. ~Q_f._L_/ o_;;;... __ _ 

~~FTLED 
8 

."d DEC 3 - 2012 ~ 
.:;... ~ 

fb~ C1rUs6 ~1,;Jc-, 7b !':£, tf-f:M-[) ON -~~:sc=~1,vr#i, five.~ 
M o no r.J FV,.:,. ~ lU 11A 1~ 1'00 uM tf:1\/1 " 17f£ 6).Jr67 ftr9v .. vz.., 
{20v1 tf:Avi?l), Tlt£ ~(?{MtS<;., c/vi; MD BE-1rJ(_'? .ltiJv'IS.ED ,, ... .l J?tt, 
p 4£ 1v1 • se,s., :Tu: i ~ t+£«;t:1 o/:,,() E;l'JVJ THlff · 

I 

jlJ[)6M.~f" (C b~..f)· SUX.tU8N'/ {S. 

DATE: I~( SI 1J-__________ 

A272

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STA TE OF ILLINOIS 
COUNTY OF McLEAN 

~{V_o_rJ_1~C'_A~tL~~-/~be_v-_' c_·..,_J_t-1_' ____ ) 
Plaintiff/Petitioner, ) 

) 
VS ) 

) 
~0~' (IL~'~~/~-·--~ __ . .-t..._,_N~U~" t_S~, J...-.1_,.,-_·.Jc.,_ ... _. __ ) 

Defendant/Respondent. ) 

ORDER 

~g:. tsv,'ncR.- $21 •\(fa b 1vf:)J . 
( ,e,ev J CtAi<t!) TJff:. ' k 6 pV\ ( > s I otuj 

_ft! il£ etevvi I <k-S i It 's 
17f,4:t" 

DATE: lo{~ !tr 
----~-----

lN THE CIRCUIT COURT OF THE 
ELEVENTH .TIJDICIAL CIRCUIT 

No. ---------

·Dtf. !..cur..r ff.Av. rJ(.. 

A=:t>JD /?xfpJt'> A=ov~ s ii{) 

A273

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



ST ATE OF ILLINOIS 
COUNTY OF McLEAN 

rtz>/-/ tf/t0 l/2,(L /{4.><:::J(C j 
Plaintiff/Petitioner, 

VS 

) 
) 
) 
) 

{). w6'J>·~ - 'I'/· ·A)" : '- --r::t..1"' ' 
~~~~-~~~~_r_·~c_11_~~,____._~~··1_-L_-_1~-) 

Defendarit!Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

71tz~ { ftuX:. {~D lt.l t /IJ C: ~ t'~tS if£b::{) ~ 
t1Ao7Zol'J 'kc? Sutv..."'"' ~ J"u/j "2 ,v. &;v1 , 

7lf+T-

Judg 

A274

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STATE OF ILLLNOIS 
COUNTY OF McLEAN 

VS 

~-J]f1(w1~~c _4-,J 
Defend !/Respondent. 

Name{<.q<'. 
Attorney for 0 I 
Address 
City 
Telephone 

) 
) 
) 
) 
) 
) 
) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. ------=D--=--1 _L-_°/_;_.;V;o..___ 
-FILE'.D n I DEC 3- 1012 ~ 

;;, ' -<: 

~ J:tRCUIT CLE/-H( 

A275

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



ST ATE OF ILLINOIS 
COUI\'TY OF McLEAN 

-~~_v_o~w~"'_t _T_-_, _______ ) 
Plaintiff/Petitioner, ) 

) 
VS ) 

(/\ -- . ) 
Uflfi"-1~ -Jd..,4-/NOIS. ,. ~· ) 

Defend~t/Respondent. ) 

ORDER 

Mt;tr7o/\I 

TN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. 0( L 1Y3 

g-F ILE D 
~ DEC S- 2012 § 
~CiRCU/T CLERK ~ 

J 
TJdk {cvtx @£+;-.JG Awl ~Fi~ I /v Tit f/1,{,/iltt s fg ~1) 

DATE: __ I o_I _~_\.__t_~----
Judge 

A276

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STATE OF ILLINOIS 
C01JNTY OF McLEAN 

~tPu 1Jbi ~------------) 
Plaintiff;;Petitioner, 

vs 

) 
) 
) 
) 

~O~i_w_~_'S._-_}:.__u.._· ._11_v·_u. ___ · c;_, . .._·-rt~-'J_;C~,,,,___ ) 
Defendant/Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. __ 0_7_L-__ l 3_;2._ __ . __ 

, f ' l" ~r· ·-·'\ cc a~ 2011 

'. . ~lRCUIT CLERK ·~ 
The Ct·fz!S f.- (c lU. t r~(:; 10-~ lfe,&E1) pJJ QLA.i~1.x- Xt.hJJV ,1 ,· s / 

"j;t.Jc-:,,'{ tJonalJ -rcL 5_..tU,uL~ ::rut.1f~h ttE.,~ r , Dv-E-
I > 

N<D n e l & ( 1..J&. 6 0.t: N' fu. ~ f'-' fff'rv, •J v· ~1. &-v.£-d f7f£. 
bvf?M-~->~1-0•..iS ft-Nlf) .66.,~G A-Aiv;.6{) lt.1 (Jr£ f:CC;W.cq~st.,,, 

DATE: -----------
Name 
Attorney for O \>Jfc;JJ s. -~ :t: u.-' ~ o · ( / TrJe-L _ 
Address :t-? -~ (. VJ l\C ~ 4)1'-• v C;\ >.J • -~ (,(-; 0 C> 

City C t\i L ~ 0 :H__, 0 o<o D <.:. 
Telephone 

bt~ ,;/~ <;<;CD A277

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



ST A TE OF ILLINOIS 
COUNTY OF McLEAN 

--=lo'---) t_v"l_(J_; 1V_1 _;rJ_-________ ) 
Plaintiff/Petitioner, ) 

) 
VS ) 

) 
Qwt:f\]5-:(u,1,vo1~ ~~. ) 
---~--,,__ __ _ 

Defendant!Respondent ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

'()"I C ?a '-f 
No.----------

) i:r l;.l Af/tf/,71/, o~ if~ T7f4r . 

DATE: -----------
Name M . 0 ~ ... tf~,.,L_ 

Judge 

Attorney for c9""-'0:-N~- t'W...;t-Jbij ~::.. 
Address '}- 3 -~ ~ .1 ~ A-e,'L--rJL , fJP,.. v{_ 

City b..- q""!2.- b~ 
Telephone (/tfrt-~ -u _p.,. (fa bO/o A278

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STA TE OF ILLINOIS 
COTJJ\'TY OF McLEAN 

____ <;;Q_t:I_b AG~::z __ 
Plaintiff/Petitioner, 

\'S 

00JVns1l!; 1})2 t's I In(,,. ,gfl;t I 
Defendant/Respondent. 

td-/ 3 I 
DATE: /l ~ 
Name eCK 
Attorney for 0 I 
Address 
City 
Telephone 

) 
) 
) 
) 

) 
) 
) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. oe> )_ t1 

~ 
FILED Cl 

0 

DEC 3- 2012 c= z 
(.) =2 :E_. 

CIRCUIT CLERK 

A279

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STATE OF ILLINOIS IN THE CIRClJlT COURT OF THE 
COUNTY OF McLEAN ELEVENTH JUDICIAL CIRCUIT 

f\)'Le,,, 6Fw,_,A N -:} ~ 
Plaintif£'Petitioner, 

vs 

) 
) 
) 
) 

0 Iv f::t.{)- .-1, i...; ID IJ . ~. ). ~---~~IA--_________ ~ 

Defendant/Respondent. ) 

ORDER 

No. 

~FILED n 

~ DEC 3 - 2012 ~ 
:E~, ::<! 

CIRCUIT CLERK 

/VL D n 'Orr h>t- s;.i ~ µA-f'~ :IV!> (..,M (:AV r I Ou re Ar D 11 l,£, &:,, /\} 0 

~-~~f,:f':l:T~ ___ ntfi..: Co . .;bl !/fh/, flfo f!.A'f/,l 1 /~E/') '[Jr-C. £0. l7M1 &5Jo1\IS 

fh""'0 &;; iN L'> ftjJ ... .r1 s f:.l) t "1 T1K- f12-Si(ltt s: 0$1 :t.t u 

I 

jUD 6MW"t 1:::. 6f4..w7Ti!) · J\.;.p bfV-.~~ \.i 

DATE: -----------
Name rJ\-• 0>t-~ · 
Attorney for 6 ...,EN~- j::i.,,i.,.1tvD 1 ~1 :f~ 
Address !J ~? S w kC-tL-RL Q f-1 v{.. 

Judge 

City W • if'v- {:i &. CV 
Telephone C (fi c./tr:, o :YL--- (or.'b0b7 

A280

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STA TE OF ILLINOIS 
COUI\'TY OF McLEAN 

IN t i.L- &-i s..0m ~~-=L..,=------ ) 
Plaintiff/Petitioner, ) 

) 
VS ) 

Q_. ·"'*-~-· S_·--~_._l'JSl_~t)~-_,_. ""'-k_·~-- ~ 
Defendfuit!Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. 

FILED t"") 

~ DEC S - 2012 ~ 
0 ::< 
:S~, 

CIRCUIT CLERK 

___tl_"O (7 er=:_, . bf:_. 1J '-7 __._b"'-1-=-v~ .. SN=--t-1-J-~--___._l?t-6--"'-'~· __ tev_· _.c....__,:r_--'-'~~· _, f\.J-=--·c... __ _ 

~h ~ 0 ~--- Sv ~ W-' ~ s, Cf\.[\ Ac+r!) fl f: tN l 4-n 0\1 E:,,.1,) 

7 -

.:I'J [) b1Ui:t-N~ I ... 6~ 9r( £:,/2.. p lAtr r.J'T"t CF ~ 

DATE: 
l<Y/?ft2-

----------
Name All 1 F1 >t-t-ft'112.-
Attomey for ;)- ? 3 5. w AVJt/Vl f(l, v( 
Address S.V 1 n-t, '1 b o-V 

City C/ti"l~ ~ /;fb9t 

Judge 

Telephone J~ A ;}.)\- ~ 
A281

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STA TE OF ILLlNOIS 
COUNTY OF McLEAN 

Plaintif£1Petitioner, 

VS 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH WDICIAL CIRCUIT 

No. 0~ L,_.. { 8.( 
-~------

:f:Nt. 1~ NonvN' ___ 'Fv-- ,hi. t.AM~ '.fUD6MF...(\if 1 (}vtt No'flc.,L 

f7f./t ~____b. v' tN , DfE {cuf_,T /tlW 11'16 {?ev.i!;llv (;? 7Jte., JV r5M-; H • CJN'3 

fr.Jo fk.ifl.lt:.. A-Qv1~;::.J) tr-J /lrt, h&rvi1s.rt6 . 'Ji ,, lft&G..t &?D ~~ 
I 

_______ :jl,_,.....,O~t~'"'w~lf.:p/~\- '':L ~TTiD, J"UO 6M EW-r \".I 

/tv-JZ.r~'-j lt,N(Cll=f?O ff'/ f.Avu(l.... f>{- /).v~~- ~W[},f 

DATE:_~l.±~l~i~'-' ?-____ _ 

Name tvl-' F\w~ 
Attorney for tJ v. .. rw~- ..1?--V• .v~-l / JA'IC
Address .)-:r~ .5.. \Nf<t>~ 0fh vf[, 

City ~I.I 1 Te~ ~,(,OlJ 
Telephone (..:..(vc /\ho J:.(_,. k::X:·O&i 

Judg 

A282

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STATE OFILL1NOIS 
COUNTY OF McLEAN 

_l_~_vl---"-~---..L-C/ >'-'-. Tb_-N_~_, _______ > 
Plaintiff/Petitioner, ) 

) 
VS ) 

a ) 
. ~i.lf;;JJ- ~-iN''v1 $ :J;t;,... ) 
--'------------'~~----

Defendant/Respondent ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. L 1&3 
---------

f?:...kA bi~'-" l/.:i0u fuh!it-1£.. ~,,£..vi&? ntf .. 

;:..\J Pz 11.t t.>4.1 otJ:> M-C.t-; ~,1J-S<... fr-t;.J1} M 1~ Th-t. VEil.tt S0
1 

:(( l ~ Htc-li~ e-f.-1) ~ :t?t-A=r / 

DATE: /J./ 3 I I~ ------"-------
Name J"f.1 fl~~ 
Attorney for VIVl3/J"'- ~· ~ :.J; 'J:1j.JC.,. 
Address r:J-; ~ S. W A-'- iL-FvJL (';(741 V£ 
City {..,•TY:.-- '~VI 
Telephone, ctti~o -~ f?>}<a.:YJ::,. 

Judge 

A283

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STA1E OF ILLINOIS 
COU1'1TY OF McLEAN 

_D_f!.!~\~<, _________ ) 
Plain tiff IP etiti oner, 

vs 

) 
) 
) 
) 

_o~\~_,:+i~s---~~~~-b_~__,~~-~--~~-) 
Def endant'Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No . . ~-'o~_c..~_t_1_1~~ 

~"" '~ f\lc "fl·ON Cfi."2- .( w -v.. MIT/1Aq :;rrQ6!'t'tW r-t i}v. t; fY i n ,,-fi_ 
6 t1 t--f (;. (;, \Jffi i D~ {out!5\" tfkv11J 1,.. jlbc.;1 6<,JJf() 'TIT-f: .(J f:> IUt & I, oe£> 

k I) 0f_,1 t-5&_, f}D o I ~rt:J) 1,,J TJtC= fU:Aff S;~ I r t S t{fif.;.-{i-f?~ 
'D/2-1) FifUi{) ~ : 

DATE:_-'-/ ""-~-=-l _'3_._}..!.--J "--J-__ _ 

N arne M" 0~Af$('.__ ,_ 
Attorney for e \N ~\....... ~'I fVVI s 
Address J "3) 5. vv fi.U~EIL ) 1..h 'fli, {,,l:,[;riJ 
City (., if\l-~l'- D J:;t- (pribDb 
Telephone A284

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



ST ATE OF ILLINOIS 
COUNTY OF McLEAN 

__ i,_A-_M_f',"-> _________ ) 
Plaintiff/Petitioner, 

VS 

) 
) 
) 

) 
Ow~1--r (/' 411 .s :::J;t.. ) -=-~=-.:.-~~~'-'--=--~-=+-1~~~~-

Defendant/Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICLl\L CIRCUIT 

U)liA 'Nl} 1? Gt: {~;> 'f?I" VVJ /:::,¢1!:. - J;i,v I .v_~1A 
ffrtf- _t"v J'I-~ A,.t,14-(!1 J'{..l /) 6 M UJ' 

1 
~ /\JV {J C--i£ 

' s'.v Mi $~1@;. ~ 

-----·----+f-1.A-J~-'-"-,J..._,·11'-'-P-Fi.-'-!<-_________________ _ 

DATE:____.._./ ;f:,.__.._l _7~/ ~) ';)..~---

A285

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



ST ATE OF lLLlNOIS 
COUNTY OF McLEAN 

'/oi~ ·?:-__;v.___~-~---~-~-~) 
Plaintiff?Petitioner, 

vs 

) 
) 

) 

V1ru&:r-- J;~•t-1/)?J 
1 
~~' ) --~-~~--"-----~--) 

Defendant/Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. 

.Tue. 1<; Motz.Orv· .~ .5um/V'~ :~&ui4Jr 1 /}uf,,, tJ vnc-6= 
/21i:1_~~Ci.-J?1-!_'!:"- ) ~ 0ut.X /Vf./1tJl- ~J uiu,rf.6 !h-£ 

{.\J fl? ·tu • bs l otJ:> A-t.Jf) ~--vi.Nb A-t)'...I is rL.l'J 1.¥ Tu-£;.,. f erA<r(l s 0, 

I 

~ ;w- 1Vt,I~ -;Jltl)Gyifitu~ !5 ~z}) · 
--:JUD 6 M fuJ' JS. tMJ,r~ JU,~ tflU' 

DATE: ----------
Name r\.{ • h~ 

Judg 

Attorney for & w.Jf.Jl1 - -:::i:-vt-i iVO '..( 

Address ;/?J-; <;. 1r ~ 
City ~7~ b!.vD 
Telephone c..- \f' vk<. ... O Xl- /;~o(o A286

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



ST A TE OF ILLINOIS 
COUNTY OF McLEAN 

h~Jifi-__ ---- ) 
Plaintiff:iPetitioner, ) 

vs 

v (;Jft($- :U/l--1 tlD I 5 :fif CA 
Defendant/Respondent 

) 
) 
) 

) 
) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. 

--~TI_i!>... C 1Jvs€ tow.11\f~ -re k,. ~ -&N ()wf:Av:J-

-1/0•wt:.1 > ; ::r:f.!·c.,. '!- ~ no-rv' ff"fL- _(..;~ A.t~ :;JU{) hLA-~1v·"r / 
~ ~L N 't\ n e?fi ___ ~~ Ail' 08tJ.f &n J.JJ 71-rf.,. 0 ,,1 ·e__, 1 

JhKt "'' ~ l w .F42 Dtf:. J..; {7f1M ..}$. aJJ A-tJ f) tfe-v I IJ (>. B ec.N 

1) 

~) 

DATE: ----------
Name Ml 0~ 
Attorney for OIN'f.t·rS- PLA-·irJOtJ., ~ 
Address ?- )'3 .i wiA-Cl~ ,b(Z •• Jr-c_ 
City ~v1 n:... bDOl) 
Telephone }i ;,- ;>_IT ~ 

I 

~ 3 VI.Lo T"l-ovv L' 

A287

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STATE OFJILINOIS 
COUNTY OF McLEAN 

'Tf+o,vt .s v ,,.._,! .... --... -.... --- ) 
Plaintiff/Petitioner, ) 

) 
VS ) 

g_7~_ .... ,_1 CN_-~_.-_·:CU __ ,,._, .0_0_,_-s_,_i _-r:=....J..-t;IZ~,~·-- j 
Defendant/Respondent. ) 

ORDER 

IN THE C IRCUfT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. 

W""F ILE D 
~~~EC 8 - 2012 jj 

CIRCUIT CLERK ~7 

{Jti<;;. CAvJE. ~.,u,N(.;i _']] (-!{: f-/t;Mfj (,¥"' Ow%~l- _:r:t:,{.,1.vo/1, .Il1J-c,.,,J 
J!vloVor" [!;r-- ~.µ,""' ttr'2Aj Jl;Q:S-Aff,vt , ,t;n_, B /\f'tTltf;, bfP1Nts 6· vf_.r../ 

r ) 

·1}tfi.- t:,....;i.t-1 ~ 11~ fk;.v, Gt,,.i.JC.() ~ Jv,-:,)¥vt s.:r., "'r\l:.:S. A- N ·::-> 13.f,, A.I{. 

~ '1\S@ IN Dtt: tf.!.f,AW,)U, -;G:: 15 d-fc.UU'?'::J ViCP ftC-ful~ 

Name M' h(,,(,lrfvUL-
Judge 

Attomey for Ow 4/)~ ~ 1 N1:>t.>1 ]A.I c> 
Address ~?.., 5_ v-.- 'J\-( .. /~-lL- /)p • 11€. 
City 50 1 rs ~H>V 
Telephone (..,..,v-f. lJ't--0-0 · ·~ {aob{Jt. 

•""\_ "\. \ ~... \'-\-,"'!iJ\. A288

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



ST ATE OF ILLLNOIS 
COUNTY OF McLEAN 

Plaintiff/Petitioner, 

VS 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. '{) 9 t,. IS-4 

Mon 

c N' TV!!- Su 11.1 M ~ :JUD t.~Mf:tv'T" l>u t. tJ (; n c: r:., ~, AJ,;,. .13&,etJ 

_bi .;f~.,. f)H:. Ca.iJ!-1 tf?rv,.v61 i2£V.f.v.r.f¥> · ~r7tt Y,.1"1?vVics-..s, o,.,jJ. 

~'> ~v·~· At>.J1~cr..:'.) ct-.r 1lt£.. .f7--t#t'>lf6 / J:..;r 15 f-k.,,c~..., 

0 t;.P~,('..f"J) Tirfry" ~ 

-·- (Jwf:+J5- "]A,,v1AJDJ 5 , ::r:te'-1 '> Mo TJv,..., FLY~ ------· ' 

« .. J }"'\ N' /rflA..1 rvo 6 Mf .l\/'C i ~ 6P.fo-~'J 

DATE: __ /_~....__( ~-· _( (-".-~----

Name /VI. 1 ~~,.Hfu1--
Judge 

Attomey for ow~~~ :J;l.utvtf s, 'JAVZ.. 
Address iJ.-3'3 .1. v;. M.,t<.Jf..tt.- {rl.\u(.. 
City (v t'l1S ~bO{) 
Telephone (,.tf-1 CA-l-0 :X..,. bt:~V/? 

') ,-,-,. t-c-, •. ,,. A289

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



STA TE OF ILLLNOIS 
COUl\ffY OF McLEAN 

f/2wt+e.v /&vow~ I tc_('$!.l+Afc;,£ 
Plaintiff!Petitioner, 

VS 

) 
""-f}.::..:.t,v---="W'---"-_._~ _fu_,,_.J_'l>_i-__,.) 1~~=---·v. ____ ) 

Defendiln.t!Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

;m<: C4-T J~ Ct:mt11JlJi 'P> a,_: /ft:Atzo 6v ~£NJ- '10:-i ,..,-o;s, :u..1c. j 
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Westlaw. 

Not Reported in F.Supp.2d, 2013 WI.. I 099016 (E.D.Pa.) 
(Cite as: 2013WL1099016 (£.D.Pa.)) 

H 
Only the Westlaw citation is cuJTently available. 

United States District Court, 
E.D. Pennsylvania. 

Linda ELLIS, Pia inti ff, 
V, 

PNEUMO ABEX CORPORATION, et al., Defend
ants. 

MDL No. 875. 
Trans!'en-ed from the Central District of Illinois Case 

No. 11....()1128. 
E.D. PA Cl vii Action No, 2: I 1-66774-ER. 

Jan. 3, 2013. 

ORDER 
E:DUARDO C. ROB RENO, District Judge. 

•1 AND NOW, this 31st day of December, 
2012, it is hereby ORDERED that the Motion for 
Summary Judgment of Defendant Owens-Illinois, 
lnc, (Doc. No. 50) is GRANTED/NI 

FN I. This case was trnnsfmed in July of 
2011 from the United States District Com'! 
for the Central District of Illinois to the 
United States District Court for the Eastern 
District of Pennsylvania os part of 
MDL-875. 

Plaintiff Linda Ellis alleges that Decedent 
Walter Tom ("Decedent" or "Mr. Tom") 
was exposed to asbestos, developed lung 
cancer as a result of this exposure, and died 
from that illness. In her complaint, Plaintiff 
alleged that Decedent was exposed to an 
asbestos-containing product(s) manufoc
tured by Owens Coming, a predecessor to 
Defendant Owens-Illinois, Inc, ("Ow· 

Page 

I 

ens-Illinois"), 

while serving as a boiler· 
man in the Navy from 1969 to 1973 and 
while working as a boilerman for NASA 
from 1973 to 1979. 

Pia inti ff brought claims against various 
defendants, including a claim for civil 
conspiracy to suppress and misrepresent 
information regarding the hazards of as
bestos, Plaintiff alleges that Defendant 
(along with other defendants in this action) 
conspired with three other entities who 
have previously declared bankruptcy and 
are not defendants in this action: 
Johns-Man vii le ("Johns-Manville"), 
Unarco Industries ("Unarco"), and Ray
mark Industries (formerly Raybes· 
tos-Manhattan, lnc.) ("Raymark"). 

Defendant Owens-lllinois has moved for 
summary judgment arguing that there Is 
insufficient evidence to support a flndlng 
of cons piracy on its part. Defendant Ow· 
ens-Illinois also moved for summary 
judgment on grounds of insu mcient evi· 
de nee of exposure/ product ideniification. 
However, in her opposition, Plaintiff con
ceded that she does not have evidence that 
Decedent was exposed to asbestos from 
any product manufnctured or supplied by 
Defendant. Therefore, Plaintiff now asserts 
that Defendant is liable solely for con
spiracy to suppress and misrepresent in· 
formation regarding the hazards of asbes· 
tos. The parties agree that Illinois law ap
plies. 

I. Legal Standard 

A. Summa1yJ11dginent Standard 

11;'> 2015 Thomson Reuters. No Claim to Orig. US Gov. Works. 

)~lPEFJ;NQAN't's 
~§; EXHIBIT 

'I c 
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Summary judgment is appropriate if there 
Is no genuine dispute as to any material 
fact and the moving party Is entitled to 
judgment as a matter of law. Fed.R.Civ.P. 
56(a), "A motion for summary judgment 
will not be defeated by 'the mere exist· 
ence' of some disputed facts, but wi 11 be 
denied when there is a genuine Issue of 
material fact." Am. E(lgle 0111jit1ers v. Lyle 
& Seo// lid.. 584 F.3d 575, 581 (3d 
Cir.2009) (quoting Anc/el'son v. libel'fy 
lobby, Inc., 477 U.S. 242, 247-248 
( 1986)). A fact is "material" if proof of i\s 
existence or non·existence might uffcct the 
outcome of the litigation, and u dispute is 
"genuine" if "the evidence is such thut a 
reasonable jury could return a verdict for 
the nonmoving party," Anderson, 477 
U.S. al 248. 

In undertaking this analysis, the cou1t 
views the facts in the light most favorable 
to the non-moving party. "After making all 
reasonable inferences in the nonmovlng 
party's favor, there is a gem1ine issue of 
material fact if a reasonable jury could find 
for the nonmoving party." f'ignataro v. 
Port A111h. of N. Y. & N . .J .. 593 F.Jd 265, 
268 (Jd Cir.2010) (citing Re/ianoe Ins. Co. 
v, Moess1w, 12 I F.3d 895, 900 (Jd 
Cir.1997)). While the moving pa1iy bears 
the Initial burden of showing the absence 
ofa genuine issue of material fact, meeting 
this obligation shifts the burden to the 
non-moving party who must "set forth 
specific facts showing that there is a gen· 
uine Issue for trial." And&rson, 471 U.S. at 
250. 

B. The Applicable Law 

Page 2 

I. Proced~1ra/ Matters 

In multidistrict litigation, "on matiers of 
procedure, the transferee court must apply 
federal law as interpreted by the court of 
the district where the transferee court sits." 
Various PlalntlJJs v. Various Defendants 
("Oil Field Cases"), 673 F.Supp.2d 358, 
362-63 (E.D.Pa.2009) (Robreno, J.). 
Therefore, in addressing the procedural 
matters herein, the Court will apply federal 
law as interpreted by 1he U.S. Court of 
Appeals f~r the Third Circuit, Id, 

2. Substantive legal Issues 

The panies agree thac l lllnois substantive 
law applies. Therefore, this Court will ap· 
ply 11 linols law in deciding Defendant's 
Motion for Summary Judgment, See &rie 

R.R. Co. v. Tompkins, 304 U.S. 64 (1938); 
see alsa Guarn111y Trust Co. v. York, 326 
U ,S. 99, I 08 ( 1945). 

C. Civil Conspiracy Under f/linois Lmv 

1 ii inois courts have previously considered 
civil conspiracy in the context of asbestos 
litigation. A summary of the relevant de· 
cisions follows: 

(i) Adcock 

Adcock v. IJrakegat~. 164 lll.2d 54 
(111.1995), affirmed a judgment on a jury 
verdict awarding damages to the estate ofa 
deceased asbestos worker. In that case, the 
Supreme Court of 111 inois considered an 
appeal by Owens-Corning and wrote: 

While the agreement is a necessary and 
important element of a cause of action for 

IC> 2015 Thomson Reuters. No Clnim to Orig. US Gov. Works. 
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civil conspiracy, it does not assume the 
same importance as in a criminal action .... 
Thus, the gist of a conspiracy claim is not 
the agreement itself, but the lortious acts 
performed In furtherance of the agreement. 

164 lll.2d at 63, The trial court had pre· 
viously entered judgment against defend· 
ant Owens-Coming as a sanction for fail· 
ure to produce witnesses and the trial, 
therefore, only pertained to damages. The 
intermediate appellate court had affirmed 
the trial court's judgment. ln affirming the 
intermediate appellate court (and the dis
trict court), the Supreme Court of JI lino is 
noted, "we express no opinion on the fac· 
tual sufficiency of the complaint." 

(ii) McClure 

McClure v. 01vens Coming FiberylCls 
Corp., 188 lll.2d 102 (111.1999), involved 
allegations of an industry· wide conspiracy 
to conceal dangers of asbestos (involving, 
!mer alia, Owens Corning). ln McClure, 
the Suprem'e Court of Illinois reversed a 
triEll coun's entry of judgment on a jury 
verdict for plaintiffs. In doing so, it held 
that (1) parallel conduct may serve as cir· 
cumstantial evidence of a civil conspiracy 
among manufacturers of the same or sim· 
ilar products, but cannot, by itself establish 
an agreement su fficlent to support a con
spiracy claim, and (2) evidence of direct 
contacts between defendants, and their 
parallel activity, was insufficient to estab· 
lish the requisite agreement by clear and 
convincing evidence. 

The evidence nnalyzed by the McClure 
court is extensive and detailed. A quick 
summary is a follows: (i) the Lanza study, 

Page 3 

which was edited by Johns-Mansville and 
Raybestos attorneys to exclude evidence of 
asbestos hazards, (ii) Asbestos Magazine 
(in which Johns-Manville and Raybestos 
prevented the p\1blicatlon of information 
concerning health hazards), (iii) Results of 
Saranac Labaratory Research (entitles 
other than defendants omitted evidence of 
asbestos hazards), (Iv) evidence that 
Unarco's and Johns-Manville's plants did 
not warn employees of asbestos hazards of 
wl1ich they were aware, (v) evidence of 
parallel conduct by defendant Ow-· 
ens-lllinois, (vi) evidence that Owens 
Corn Ing conceE1led evidence of asbestos 
hazards, and (vii) evidence of contacts 
between Owens Coming und defendant 
Owens-1 llinois (as well as evidence of 
contacts of defendants with other alleged 
conspirators, such as Johns-Manville and 
Raybestos), (viii) expert opinion of Dr. 
Barry Castleman that the alleged con
spirators were conspiring to suppress in· 
format ion about asbestos hazards. 

Jn its decision, which addressed much of 
the same evidence presented by Plaintiff in 
the present case, the Supreme Court of 11· 
Jinols wrote: 

Civil conspiracy ts defined as "a combina
tion of two or more persons for the purpose 
of accomplishing by concerted action ei
ther an unlawful purpose or a lawful pur
pose by unlawfu I means." l311ck11er v. Al· 
/antic Pla111 Mainr(manca, Inc., 182 I Jl.2d 
12, 23, 230 ill.Dec. 596, 694 N.E.2d 565 
( 1998). Jn order to state a claim for civil 
conspiracy, a plaintiff must allege an 
agreement and a tortious act committed in 
furtherance of that agreement. Adcock v .. 
Brnkagaw, lid, 164 lll.2d 54, 62-64, 206 
ill.Dec. 636, 645 N.E .2d 888 (1994). The 

© 2015 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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agreement is "a necessary and important" 
element of this cause of action. Adcock, 
164 1 ll.2d at 62, 206 !II.Dec. 636, 645 
N.E.2d 888. The civil conspiracy theory 
has the effect of e:<tendlng liability for a 
tortious act beyond the active tortfeasor to 
individuals who have not acted but have 
only planned, assisted, or encouraged tile 
act. Adcock, 164 II l.2d nt 62--63, 206 
111. Dec. 636, 645 N.E.:ld 888, 

Civil conspiracy is an intentional tort and 
requires proof that a defendant "knowingly 
and voluntarily participates in a common 
scheme to commit an unlawful act or a 
lawful act in an unlawful manner." Ac/cock, 
16~ lll.2d nt 64, 206 Ill.Dec. 636, 645 
N.E.2d 888. Accidental, inadvertent, or 
negllgent participation in a common 
scheme does not amount to conspiracy, 
Adcock, 164 111.2d at 64, 206 111. Dec, 636, 
645 N.E.2d 888. Mere knowledge of the 
ITaudulent or illegal actions of 11nothe1· is 
also not enough to show a conspiracy. 
TJ'fb111111 Co. v. Thompson, 342 Ill. 50~. 

530, 174 N .E. 561 ( 1930). Sim llarly, "[a] 
defendant who innocently performs an act 
which happens to fo1tuitously further the 
tortious purpose of another is not liable 
under the theory of civil conspiracy." Ac/
cor:k, 164 111.2d at 64, 206111.Dec. 636, 645 
N.E.2d 888. However, "[a) defendant who 
understands the general objectives of the 
conspiratorial scheme, accepts them, and 
agrees, either explicitly or implicitly to do 
its part to further those objectives is liable 
as a conspirator," Adcock, 164 I 11.2d at 54, 
206 !II.Dec. 636, 645 N.E.2d 888. 

A conspiracy is a !most never susceptible to 
direct proof. Walsh v. Fans/ow, 123 
lll.App.3d 417, 422, 78 Ill.Dec. 846, 462 
N.E.2d 965 (1984), Usually, it must be 

Page 4 

established "from circumstantial evidence 
and inferences drawn !Tom evidence, cou
pled with common-sense knowledge of the 
behavior of persons in similar circum
stances." Adcock, 164 lll.2d at 66, 206 
!JI.Dec, 636, 645 N.E.2d 888. If a civil 
conspiracy is shown by circumstnntial 
evidence, however, that evidence must be 
clear and convincing. E.g ., Majewski v. 
Gallina, 17 lll.2d 92, 99, 160 N.E.2d 783 
(1959); Tr;bune Co., 342 Ill. at 529, 174 
N.E. 561; Bosak v, McDonough, 192 
lll.App.3d 799, 804, 139 !Ii.Dec. 917, 549 
N.E.2d643 (1989). 

In this case, defendants argue that the jury 
verdicts finding them liable for civil con
spiracy must be overturned because the 
evidence showed no agreement between 
either of them a11d Unarco or 
J ohns-Mnnvi I le to conceal or misrepresent 
infom1ation concerning the health hazards 
of asbestos. They challenge the appellate 
court's ruling that evidence of similarities 
between defendants' conduct and the 
conduct of Unarco and Johns-Manville 
was sufficient to establish the required 
agreement for civil conspiracy, According 
to defendants, the evidence showed that 
they acted unilaterally, and mere parallel 
conduct is never enough to establish that 
there was an agreement for purposes of 
civil conspiracy. 

In addition, defendants argue that the ap
pellate court erred in concluding that there 
was any evidence other than parallel con
duct that demonstrated an agreement be· 
tween defendants and the a I leged con
spirators. Defendants assert that any con
tacts they may have had with each other 
failed to show their involvement in the al
leged conspiracy with Unarco or 

<D 2015 Thomson Reuters. No Claim to Orig. US Gov. Works, 
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Johns-Manville. ln udditlon, defendants 
argue, the few contacts Owens Coming 
had with others in the industry were for 
legitimate business reasons and not due to 
the alleged conspiracy. Based on the Jack 
of evidence of an agreement, defendants 
contend that the jury verdicts cannot stand. 

Our review of the sufficiency of the evi
dence in this case, therefore, involves a 
threshold legal question: whether parnllel 
conduct alone can suffice as proof of 
agreement for civil conspiracy , Prior to 
the appellate court decision in this case, no 
Illinois court had addressed this question. 
8111 se~ Smith v. Eli W~v & Co .. 173 
lll.App.3d l, 28-30, 122 I JI.Dec. 835, 527 
N.E.2d J33 (1988) (holding that parallel 
activity by drug manufacturers in produc
ing and marketing DBS does not establish 
civil conspiracy or concerted action), 1·1;v'd 

on othel' grounds, 137 \l\.2d 222, 148 
Ill.Dec. 22, 560 N.E.2d 324 (1990). This 
case, thererore, presents us with an issue of 
first impression. After reviewing decisions 
on point from other jurisdictions, as well as 
related precedent in J llinois, we hold that 
parallel conduct may serve as clrcum· 
stantlaf evidence of a civil conspiracy 
among manufacturers of the same or 
similar products but is Jnsurnclcnt 
proof, by itself, of the agreement cle
ment or this tort. 

Our review of case Jaw from other juris· 
dictions convinces us that the over· 
whelming weight of authority has refused 
to accept mere parallel action as proof of 
conspiracy .... The reason federal courts 
require evigence in addition to mere par· 
allel conduct before imposing liability for 
conspiracy is to avoid inadvertent con
demnation of nonconspirntoria\ conduct. 

Page 5 

See Coleman, 849 F.Supp. at 1466. 

Similarly, Jn cases Involving the tort of 
conspiracy, courts in other jurisdictions 
have held that proof of mere parallel con
duct is insufficient, See, e.g., fn re Asbestos 
School Litigation, 46 F.3d 1284, 1292 (3d 
Cir.1994); Burnside v. Abbott laborato
ries, 351 Pa.Supel'. 264, 280, 505 A.2d 
973, 982 ( 1985); Collins v. Eli lilly Co., 
116 Wis.2d 166, 188, 342 N.W.2d 37, 
47-48 (1984). For example, in Collins v. 
Ell lilly Co., the Wisconsin Supreme 
Court held that the plaintiff's proof of par
allel conduct was insufficient to establish 
the defendants' liability under a civil con
spiracy theory, The plaintiff had sued the 
defendants, who were manufacturers of the 
drug diethylstilbestrol (DES), for injuries 
she allegedly suffered as a result of her 
mother's ingestion of this drug while 
pregnant. Accol'ding to the plaintiff, the 
defendant drug companies engaged in a 
conspiracy to obtain FDA approval in J 941 
and 1947, to market DES asa treatment for 
pregnancy problems, and to misrepresent 
that it was safe to use the drug for this 
purpose. Collins, 116 W\s.2d at 187, 342 
N.W.2dut47. 

The Collins court rejected the plaintiff's 
conspiracy claim. According to the court: 

"[T]he drug companies apparently en
gaged in para \\el behavior in both J 94 J and 
1947, but parallel behavior alone cannot 
prove ngreement. There is no indicotion in 
the record that the defendants either ex
plicitly or tacitly collaborated to gain 1'DA 
approval so that they could in turn collab
orate to misrepresent the safety and effi
cacy of DES for use in preventing miscar-

©2015 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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riages." 

Collins, 

116 Wis.2d at J 88, 342 

N.W.2d at 47-48. 

The Collins court, therefore, held that the 
summary judgment entered in favor of the 
defendants was appropriate. 

Proof of parallel conduct was held insuf. 
flclent in another DES case involving a 
civil conspiracy claim. ln Bumside v. Ab· 
boll laboralories, the Pennsylvania Su
preme Court held that the plaintiffs' proof 
ofparnllel conduct was insufficient to hold 
the defendant drug manufacturers liable 
for civil conspiracy. The plaintiffs alleged 
that each of the defendants marketed DES 
in a generic form as a m iscarriagc pre
ventative; that they knew or should have 
known that it was potentially carcinogenic; 
that they failed to test the drug for cur
cinogenic or teratogenic effects; and that 
they marketed it without warnings. Burn
side, 3 51 Pa.Super. at 280, 505 A.2d at 

981-82. 

The 811mstde court held that these allega
tions of parallel conduct were insufficient 
to withstand the defendants' motion for 
summary judgment. The court explained: 

"(P]laintiffs in the instant case have failed 
to allege the manner in which a conspira
torial scheme was devised and carried out. 
The complaint contains no averments of 
meetings, conferences, telephone calls, 
joint f11ings, cooperation, consolidation, or 
joint licensing. The plaintiffs have alleged 
no more than a contemporaneous and neg· 
ligent failure to act. This was insufficient 
to state either a conspiratorial agreement or 
the requisite intent to cause injury." Burn
side, 351 Pa.Super. at 280, 505 A.2d at 

Page 6 

982. 

For these reasons, the court found that the 
trial court had properly granted summary 
judgment in favor of the defendants on this 
claim. 

Similarly, in In re Asbastos School l/1lga-
1io11, the United States Court of Appeals for 
the Third Circuit held that a former man
ufacturer of asbestos-containing products 
could not b~ held liable under a civil con
spiracy theory based on conscious parallel 
activity with other asbestos manufacturers. 
The evidence of parallel conduct presented 
in that case was as follows: (I) the de
fendant began to sell Kilnoise, an asbes
tos-containing product, in 1964 without 
warnings; (2) in 1965, the defendant 
learned of the connection Dr. Selikoff had 
made between asbestos and cancer; (3) 

thereafter the defendant continued to sell 
Kilnoise; (4) the defendant and other as· 
bcstos-contain ing product manufacturers 
sold their products without warnings de· 
spite knowledge of the dangers of these 
products; and (5) the defendant and other 
asbestos-containing product ma nu facturcrs 
were aware that each was selling these 
products without wamings. In re Asbestos 
School Litigation, 46 F.3d at 1291. Alt· 
hough the cou11 found that these actions 
indicated that the defendant and the other 
manufacturers engaged In parallel courses 
of conduct, it held that "conscious paral· 
lei ism is not sufficient to establish a civil 
conspiracy." In re Asbestos School Lili· 
ga1io11, 46 F.3d at 1292. 

Uke these other couns, we find that re· 
quiring more than proof of mere parallel 
conduct in civil conspiracy cases involving 
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manufacturers of the same or similar 
products is necessary to make certain that 
there Is a reasonable basis for inferring an 
agreement and to minimize the risk thflt 
liability will be imposed based on non· 
conspiratorial conduct. Our conclusion 
that parallel conduct alone is insufficient to 
establish civil conspiracy in such cases 
finds support in the clear and convincing 
standard of proof that applies to the ele
ments of that tort when the evidence is 
circumstantial, as it is in the case before tis. 
See, e.g., Bosak, 192 lll.App.3d at 804, 139 
Ill.Dec. 917, 549 N.E.2d 643 (noting the 
standard of proof for civil conspiracy). 
Under this clenr and convincing stand
ard, "If the fncts and circumstances re
lied upon are as consistent with inno
cence ns with guilt It Is the duty of the 
court to find that the conspiracy has not 
been proved." Tribune Co., 342 Ill. at 
529, 174 N. E. 561; see also Regan v. Gcrr
jie/d Ridge Trust & Savings Bank, 220 
lll.App.3d 1078, 1091-92, 163 Ill.Dec. 
605, 581 N.E.2d 759 (1991); 11BC Trans 
Natiomrl Transport, Inc. v. Al!ro11m1/lcs 

Fonvarders, Inc .. 90 111.App.3<1 817, 830, 
46 Ill.Dec. 186, 413 'N.E.2d 1299 ( 1980). 
As defendants and the amici argue, there 
are many potential innocent explanations 
f~r para I lei conduct by competitors. These 
include encountering the same busin~ss 

problems, the same consumer demands, 
and the same competitive pressures. As 
de fend an ts observe, "[b ]asic economic 
principles dictate that competitive compa
nies will often act in a highly similar 
manner." See a/so, e.g., Sindel/ v, A bboll 

laboralori&s, 26 Cal.3d 588, 606, 607 
P.2ci 924, 933, 163 Cal.Rptr. 132, 141 
( 1980) (it is a common practice in the in
dustry for manufacturers to use the expe· 
rience and methods of others making the 
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same or similar products). Parallel con
duct alone by manufacturers of the 
same or similar products Is, therefore, 
as consistent with innocence as with 
guilt and cannot be considered, In Itself, 
cleiw and convincing evidence of a con
spiracy, 

Not only does our rejection of mere par· 
allel conduct as proof of civil conspiracy 
comport with the clear and convincing 
standard of proof 11 linois courts have ap
plied to this tort, it is consistent with this 
court's previous descriptions of the scope 
of a manufacturer's liability. 

Requiring proof of more than parallel ac
tion to establish civil conspiracy liability is 
necessary to protect manufacturers from 
becoming insurers of their industry. This 
case illustrates the potential for industry
wide liability under the civil conspiracy 
theory. P la inti ffs were allegedly injured as 
a result of the actions and products of de· 
fendants' competitors. Defendants have 
been found liable for the injuries plaintiffs 
allege in their complaints even though it is 
undisputed that neither plaintiffs nor their 
husbands were employed by defendants, 
worked at the Unarco plant after Owens 
Coming purchased it, or used defendants' 
products. To pennit conspiracy liability 
based on proof of parallel action alone, 
when competitors engage in similar con· 
duct for rnany nonconspiratorial reasons, 
would expand the civil conspiracy theory 
"beyond a rational or fair limit" [citation 
omitted]. Requiring evidence in addition to 
parallel conduct ensures that a manufac
turer's responsibility for the actions of a 
competitor is based on more than specula
tion and conjecture. Accordingly, we hold 
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that, while mere parallel conduct may 
serve as circumstantial evidence of an 
agreement under the civil conspiracy 
theory, it ciinnot, In Itself, be considered 
clear and convincing evidence of such 
an ngrccment among manufacturers of 
the same or s!mllar products. 

Having decided that parallel action alone 
will not support liability under the civil 
conspiracy theory In cases such as the one 
before us, our review of the evidence 
becomes a two-step process, First, we 
must examine whether there is evidence to 
support n finding by the jury that defend
ants and the 111 leged conspirators engaged 
in parallel conduct. Next, we must deter
mine whether any evidence, other than 
evidence of parallel conduct, was pre
sented at trial and whether this evidence, 
considered with any evidence of parallel 
conduct, was sufficient to establish the 
existence of an agreement between de
fendants and Unarco or Johns-Manville to 
suppress or misrepresent in fo1mation re
garding the health hazards of asbestos. 

Plaintiffs presented no direct evidence of 
an agreement. Instead, they relied entirely 
on circumstantial evidence to prove the 
alleged agreement. The majority of this 
evidence related to plaintiffs' theory that 
parallel conduct by these companies 
demonstrated such an agreement. The ev
idence showed that, in the 1930s, 1940s, 
and I 950s, there were numerous repo1ts in 
the medical and scientific literature linking 
asbestos exposure to asbestosis and cancer. 
Despite th is in formation, defendants, 
Unarco, and Johns-Manville produced and 
sold asbestos-containing products during 
this time period. Before 1964, none of 
these companies placed warnings on their 
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asbestos.containing products. 
Johns-Manville was the first to place a 
warning label on Its products in 1964. ln 
1966, Owens Corning also added warning 
labels to its asbestos-containing products. 
These warnings did not, however, identify 
the specific diseases caused by asbestos 
exposure, 

There was evidence that Unarco and 
Johns-Manville prevented information 
about the health hazards of asbestos from 
being published. At their request, Asbestos 
magazine refrained from publishing ar\i· 
cles on this topic. In addition, these com
panies required Saranac Laboratory to 
omit references to cancer and lumors from 
the 1951 article it pub I ished concerning the 
results of asbestos research sponsored by 
Unarco, Johns-Manville, and other as
bestos product manufacturers, 

While Owens-Illinois did not Interfere 
with Saranac's publication of the results of 
the asbestos research Owens-1 llinois 
sponsored, there was evidence that, like 
Unarco and Johns-Manville, Ow·' 
ens-1 ll!nois caused inaccurate information 
about the health hazards of its asbes· 
tos-containing product to be published. 
Despite knowledge that Kaylo dust caused 
asbestosis, in 1952 Owens-Illinois pub· 
lished a brochure slating that Kaylo was 
"non-toxic." 

Other evidence indicated that, like Unarco 
and Johns-Manville, Owens Coming 
failed to share information about the health 
hazards of asbestos with the public. In the 
1950s, Owens Coming also published a 
brochure representing Kaylo as 
"non-toxic." Internal company memoranda 
showed that (I) Owens Corning chose to 
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use information on the health hazards of 
asbestos as a "weapon-in-reserve" during 
union negotiations rather than freely dis
close this In formation; (2) the company 
had a policy that required complaints about 
health hazards of its products to be referred 
to certain corporate officers or I ts legal 
department; (3) the company was con
cerned that the government would "blow 
the whistle" on asbestos; (4) despite 
knowledge of the health hazards of asb~s
tos, the company maintained a position 
that the med lea I research indicated no such 
hazards; and (5) the company tried to limit 
the influence of Dr. Selikoff, who had 
pl1blicized and attempted to protect work· 
ers from the hazards of asbestos exposure. 

There was also evidence that defendants, 
Unarco, and Johns-Manville failed to warn 
their employees of, and adequately protect 
them from, ~he health hazards of asbestos. 
Former Unarco employees who worked in 
the Bloomington plant testified that 
Unnrco failed to warn them of these haz
ards, did not have a respirator program, 
had almost no dust-collection equipment, 
permitted plant conditions that were "un· 
believably bad," employed no Industrial 
hygienist, and had no annual X-ray pro· 
gram for employees. Likewise, a former 
Johns-Manville employee testified that 
this company also did not tel 1 employees of 
the adverse health effects of asbestos ex· 
posure and, although periodic X rays we.re 
required, Johns-Manville did nor tell em· 
ployees of disease that appeared on the X 
rays unless the disease became disabling. 

Owens Coming employees testified that, 
like Unarco and Johns-Manville, Owens 
Coming failed to warn its employees of the 
health hazards of asbestos. Some em· 
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ployees testified that Owens Coming did 
not warn them of these hazards until the 
1970s. Another employee, Jerry Helser, 
testified that he was never warned of the 
hazards. 

There was conflicting testimony with re· 
spect to Owens-Illinois' efforts to warn its 
employees of the dangers of asbestos. 
Helser testified that former Owens-rllinois 
employees with whom he had contact did 
not communicate any such warnings to 
him. By contrast, Richard Orimmie testi· 
tied that Owens-Jllinois did warn Its em
ployees that asbestos exposure could cause 
asbestosis. 

While there was evidence that the condi
tions and dust-control measures In Owens 
Coming's and Owens-Illinois' plants were 
better than those in Unarco's Bloomington 
plant, there was also evidence diat, like 
Unarco, these companies did not ade
quately control the dust in their plants. 
Some dust samples taken in these plants 
exceeded the threshold limit value for as
bestos. After purchasing the Bloomington 
plant, Owens Corning did not install dust 
collection equipment immediately and did 
not require employees to wear respirators. 
In addition, by 1972, many employees 
fi'om the Berlin plant had been diagnosed 
with asbestosis. 

Defendants dispute that the evidence 
showed that their conduct paralleled that of 
Unarco or Johns-Manville, For example, 
they assert, there was evidence that the 
warnings they gave their employees, the 
conditions in their plants, and their indus
trial hygiene programs were better than 
those of Unarco and .Johns-Manville. In 
reviewing a motion for judgment notwith· 

© 2015 Thomson Reuters. No Claim to Orig, US Gov. Works. 

A302

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



Not Reported in F.Supp.2d, 2013 WL I 099016 (E.D.P&.) 
(Cite as: 2013 WL 10990!6 (E.D.Pa.)) 

standing the verdict, however, a court may 
not resolve conflicts in the evidence, and 
the evidence must be considered in the · 
light most favorable to the nonmoving 
party. See Map/a, 151 lll.2d at 452-53, 177 
[II.Dec. 438, 603 N.E.2d 508. Accordingly, 
we find that the jury cou Id have found 
parallel action based on the evidence that, 
like Unarco or Johns-Manville, defendants 
(I) knew that asbestos could cause disease 
at the time they sold asbestos-containing 
products; (2) sold these products without 
warning of these diseases; (3) failed to 
warn employees and consumers of these 
diseases; and (4) failed to adequately pro
tect their employees from exposure to as
bestos dust. 

As stated previously, however, evidence of 
parallel conduct alone is insufficient to 
establish a civil conspiracy by clear a1\d. 
convincing evidence. Thus, we move to the 
second step of our review of the evidence. 
Undel' this step, we determine whether 
there was any evidence of agreement other 
than parallel conduct and whether th Is ad
ditional evidence, when considered along 
with the evidence of parallel conduct, 
permitted the jury to conclude that there 
was clear and convincing evidence of an 
agreement. 

In addition to parallel conduct, plaintiffs 
rely on the following evidence as proof of 
an agreement between defendants and 
Unarco or Johns-Manville .to suppress or 
misrepresent information concerning the 
health hazards of asbestos: (I) evidence of 
the relationship between Owens Corning 
and Owens-lllinois; (2) the fact that Ow
ens Corning received information from 
Johns-Man vi lie about its plan to place 
warning labels on its products; (3) Owens 
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Coming's participation in the drafting of 
the NlMA pamphlet: (4) the indemnity 
clause contained in Owens Comlng's 
agreement to purchase the 8 loomington 
plant from Unarco; (5) the fact that Owens 
Corning contacted other asbestos product 
manufacturers about their responses to the 
Califano announcement; (6) the 1979 
meeting among asbestos-containing 
product manufacturers; (7) the 1983 
meeting among asbestos-containing 
product manufacturers; and (8) Cas
tle man's opinion that defendants were in· 
volved in the alleged conspiracy with 
Unarco and Johns-Manville. 

Even reviewing this evidence In the light 
most favorable to plaintiffs, we find that 
It docs not permit a reasonable infer
ence of the alleged Rgreemcnt between 
defendants and Unarco or 
Johns-Manville. At most, these facts ire 
as consistent with innocent as with 
gu llty conduct. Thus, they do not sup
port a finding by the jury that there was 
clear anti convincing evidence of an 
agreement. See Trilnrn~ Cu .. 342 111. at 
529, 174 N.E. 561; Regcrn, 220 lll.App.3d 
at 1091-92, \63 Ill.Dec. 605, 581 N.E.2d 
759. Much of plaintiffs" additional evi
dence of the alleged agreement between 
defendants and Unarco or J ohns-Manvilte 
demonstrated only a sharing of infor
mation among these companies. Plaintiff 
showed that Owens-Illinois lent Owens 
Coming two published articles about the 
health effects of asbestos, that Owens 
Corning received informatio11 from 
Johns-Manville about its labeling deci
sion, that Owens Coming sought infor
mation from other asbestos product man
ufacturers about their responses to the 
Califano announcement, and that asbestos 
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product manu factul'ers he Id meetings in 
1979 and 1983 to discuss litigation strat
egy, bankruptcy, insurance, and the impact 
of the Califano announcement. The mere 
exchange of Information by manufac
turers of the same or similar products Is 
a common practice, however, and docs 
not support an Inference of an agree
ment, See Payton, 512 F.Supp, at 1038 
(membership in industrywide trade Or· 
ganizatlons and participation in scientific 
conferences are common in most indus
tries an'd do not support an Inference of 
agreement); Sindel/, 26 Cal.3d flt 606, 607 
P.2<.I at 933, 163 Cal.Rptr. nt 141 (it is o 
common practice in industry for manu
facturers of the sDme or similar products to 
use the experience and methods of others). 

Indeed, an inference of agreement based 
on these exchanges of information is un
denn incd by the circumstances surround
ing this conduct. For example, plaintiffs 
assert that the existence of the alleged 
agreement is the reason Johns-Manville 
would have shared information Rbout its 
labeling decision with Owens Corning. 
The evidence that Johns-Manville wns 
among the nrst to place a warning lrtbel 
on its product, however, suggests an 
Innocent explanation for Its cornmunl· 

cation of this decision to Its competitors. 
If Johns-Manville were alone In placing 
warning labels on its products, consumers 
might perceive that its products were more 
dangerous than its competitors' and choose 
to buy a competitor's product. If it per· 
suaded its competitors, sitch as Owens 
Coming, to also place warning labels on 
their products, Johns-Manville could 
avoid this problem. Given this noncon
spiratorial explanation for 
Johns-Manville's communication of .its 
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labeling decision, this fact fails to support a 
finding of conspiracy. 

In addition, evidence that asbestos 
product manufacturers acted differ· 
ently with respect to the shared Infer· 
matlo11 also prohibits an Inference of 
agreement. Despite the fact that Owens 
Corning learned that Johns-Manville was 
placing warning labels on its products in 
1964, Owens Coming did not add warning 
labels to its products until 1966, and in· 
ternal memoranda indicated that the com
pany decided to add these labels only after 
considering whether to do so would be in 
its own best interest. Likewise, the evi
dence that Owens Corning contacted other 
asbestos product manufacturers about their 
responses to the Califano announcement 
also showed that Owens Coming acted 
independently. The actions it decided to 
take differed from those of 
Johns-Manville and the other companies it 
consulted. 

The circumstances of the 1979 and 1983 
meetings also prohibit a reasonable infer
ence of the alleged agreement. As a pre
liminary matter, we note that Ow
ens-1 llinois did not attend the 1979 meet
ing, \n addition, both meetings occurred 
after the Califano announcement, which 
pub I icized the health haznrds of asbestos, 
and after Owens Coming itself had warned 
a large number of its employees and for. 
mer employees about these hazards. Given 
that these disclosures had already occurred 
at the time of the meetings, it is highly un· 
likely that the purpose of the meetings was 
to suppress information about the health 
hazards of asbe~tos. Suppression of such 
information at that point would have been 
!Utile, as well as contrary to Owens Com· 
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ing's efforts to in form employees about the 
health risks of asbestos. Evidence that 
Owens Coming and Owens-Illinois met 
with other asbestos product manufacturers 
in 1979 and 1983 cannot, therefore, sup
port a reasonable inference of the alleged 
agreement. 

Evidence of Owens Com ing's participation 
in the drafting of the NIMA pamphlet and 
the indemnity clause in its agreement to 
purchase the Unarco plant also does not 
support an inference of agreement. A(>,· 
cording to plaintiffs, the fact that an Owens 
Coming and a Johns-Manville employee 
were involved in drafting the NIMA 
pamphlet shows an agreement by these 
companies to conceal the health har.ards of 
asbestos because, even though the pam
phlet did state thnt asbestos was potentifllly 
injurious and had been associated with 
certain health hazards, it did not specifi· 
colly identify the diseases associated with 
asbestos. The evidence does not support 
this inference. In other cases involving al
legations of a civil conspiracy among 
manufacturers, courts have been unwilling 
to infer an agreement based on member· 
ship in industry trade organizations. See, 
e.g., !11 re lfshestos School Litigation, 46 
P.3d at 1287-90: Pcryton, 512 F.Supp. at 
1038. tn this case, inference of an agree
ment is improper because, even though 
Owens Coming and Johns-Manville em· 
ployees may have participated In dra~ing 
the pamphlet, there is no evidence indi· 
eating to what extent these companies 
controlled the content of the pamphlet. To 
conclude that the content of the pamphlet 
demonstrates an agreement between these 
companies, therefore, is unreasonable. 

Likewise, no rational inference of agree-
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ment can be made based on the indemnity 
clause contained in Owens Coming's 
agreement with Unarco to purchase the 
Bloomington plant. Plaintiff asserts that 
the fact that this Indemnity clause dis· 
cussed asbestos claims by employees is 
proof of an agreement by Owens Corning 
and Unarco to suppress or misrepresent 
information about the hannful effects of 
asbestos. To the contrary, the language of 
the clause itself demonstrates a legitimate 
reason for the discussion of asbestos 
claims: litigation concerning asbestos e:s<· 
posure of the Bloomington plant employ· 
ees had already begun at the time of Owens 
Coming's purchase of the plant. The clause 
does nothing more than Identify each par· 
ties' responsibilities with respect to that 
litigation, such as their obligations to pay 
judgments and to share relevant docu
ments. There is no evidence that Owens 
Coming's purchase of the Bloomington 
pla1\\ was anything other than an 
arm's-length transaction between compel· 
itors (see Payton, 512 F.Supp. at 1038 
(such transactions do not permit an infer· 
ence of conspiracy)), 

As proof of the alleged agreement, plain· 
tiffs also presented evidence pertaining to 
the relationship between Owens Corning 
and Owens-11\inois. This evidence is only 
tangentially related to the essential ques
tion in this case, which is whether plaintiffs 
proved lhe existence of an agreement be
tween defendants and Unarco or 
Johns-Manville. Proof of a relationship 
between defendants themselves does not 
establish the required agreement with 
Unarco or Johns-Manville. 

Castleman's opinion that defendants were 
involved in the alleged conspiracy with 
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Unarco and Johns-Manville to suppress 
information regarding the health hazards 
of asbestos also did not pennit the jury to 
conclude that an agreement existed. Cas· 
tleman testified that he "assumed" that 
there was an agreement among these 
companies because none of them disclosed 
the health risks of asbestos. An expert's 
opinion is only as valid as the bases and 
reasons for that opinion. Sl(lle Bank v. City 
1i(Chicago, 287 lll.App.3d 9oq, 918, 223 
Ill.Dec. 250, 679 N.E.2d 435 (1997). Cas· 
tleman's "assumption," therefore, can
not be considered proof of conspiracy, 
espccinlly when this assumption Is based 
on mere parallel conduct, which we 
have cxplnincd Is insufncicnt to cstah· 
lish a conspiracy. Even assuming thejul'y 
round Castleman credible and accepted h.is 
opinion, his testimony that defendants 
participated In the alleged conspiracy does 
not st1ppon the jury's verdict. See, e.g., 
K/eiss v. Cm.rida, 297111.App.Jd 165, 174, 
231 Ill.Dec. 700, 696 N.E.2d 1271 (1998) 
(affim1lng judgment notwithstanding the 
verdict alter concluding that the plaintifrs 
expert's opinions were conclusory and 
unsupported); Aguilera v. Mv11111 Sinai 
Hospilal Medical Center, 293 l ll.App.3d 
967,975-76,22911\.Dec.65,691 N.E.2d I 
( 1997) (same). 

Although the scope of our review of jury 
verdicts is limited, we find that the evi
dence In this case so overwhelmingly 
favors defendants t\lat judgment not· 
withstanding the verdict should have 
been granted. Plaintiffs' evidence of 
parallel conduct Is Insufficient to estab
lish the agreement required by the civil 
conspiracy theory. When plaintiffs' evi· 
dence of contacts between defendants a.nd 
Unarco or Johns-Manville is added to this 
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parallel conduct, the evidence still cannot 
support the jury's determination that 
plaintiffs proved agreement by clear and 
convincing evidence. The contacts be· 
tween defendants, Unarco, and 
Johns-Manville were isolated, partlcu· 
\arly with respect to Owens-Illlnols, and 
an inference of agreement based on 
these con tacts Is not rcasonn ble. Even 
when considered In the llght most fa
vorable to plaintiffs, evidence of these 

contacts was as consistent with Inno
cence us with guilt. See Trlb1111e Co., 342 
111. at 529, 174 N.E. 56 l: Bornk, 192 
1\1.App.Jd at 804, 139 Ill.Dec. 917, 549 
N.E.2d 643. Plaintiffs showed separate 
acts by the alleged conspirators, but the 
evidence failed to show that these acts 
were connected by an agreement. See 
8111·ge.\'On v. lv!u/lfnix, 399 Ill. 470, 475, 78 
N.E.2d 297 ( 1948) (finding that evidence 
of the separate acts of the alleged con· 
spirators was insufficient to establish a 
conspiracy when the evidence showed no 
"connection or confederation" between 
tl1em), To conclude, based on the evidence 
of record, that defendants engaged in a 
conspiracy requires speculation. Liability 
based on such speculation is contrary to 
tort principles in \11\nois (see Smilh. I 37 
lll.2d at 254, 259, 148 Ill.Dec. 22, 560 
N.E..2d 324) and to the clear and convinc· 
ing standard of proof applicable in civil 
conspiracy cases. Given the lack of evi· 
dence supporting this agreement element 
of plaintiffs' conspiracy claims, the Jury 
verdicts cannot stand, and Judgment must 
be granted in favor of defendants. 

In defense of the jury verdicts in this case, 
plaintiffs rely on our recent decision In 
Ar/cock v. B mkegale, Ltd., 164 lll.2d 54, 
206 Ill.Dec. 636, 645 N.E.2d 888 (1994). 
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While the facts involved in that case are 
similar to those before us, our holding in 
Adcock does not support a conclusion 
that the evidence of conspiracy Is suffi· 
clent In this case. In Adcock, the executor 
of the estate of a deceased Unarco 
Bloomington plant employee filed suit 
against Owens Corning and other asbes· 
tos-contnining product manufacturers. The 
plaintiff alleged that the decedent worked 
in the Bloomington plant from 1954 until 
the end of 1970, According lo the plaintiff, 
the decedent was exposed to asbestos in 
the plant, as a result of which he developed 
asbestosis and mesothelioma, which re· 
su lted in his death. As in the cases before 
us, the Adcock plaintiff alleged that Owens 
Coming was liable for the decedent's inju
ries based on a civi I conspiracy theory. The 
plointilT claimed thut Owens Coming 
conspired with other asbestos manufac
turers to suppress information about the 
hazards of asbestos and to falsely assert 
that it was safe to work with 
tos. Adcock, 164 lll.2d at 57, 206 111.De.c. 
636, 645 N.E.2d 888. 

After the circuit court denied Owens 
Coming's motion to dismiss the complaint 
for failure to state o en use of action, Owens 
Corning answered the comp la int. As a 
sanction for Owens Comlng's failure to 
produce certain witnesses, the circuit 
courL entered judgment against Owens 
Corning as to iiablllty. There was n tria I 
on damages only . . 'idcock, 164 lll.2d at 
58-60, 206 Ill.Dec. 636, 645 N.E .2d 888. 

On appeal be fore this court, Owens Com· 
ing argued only that the circuit court erred 
in denying its motion to dismiss. Owens 
Coming contended that civil conspiracy is 
not actionable without underlying, inten-
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tional conduct. Adcock, 164 lll.2d at 60, 
206 Ill.Dec. 636, 645 N.E.2d 888. In re· 
jecting this argument, we explained that 
Owens Coming's answer to the complaint 
waived any objection to the suff1ciency of 
the allegations, provided that the compiaint 
stated a recognized cause of action. After 
finding that civil conspiracy, based on 
either Intentional or negligent tortlous 
conduct, ls a recognized cause or action, 
we held that Owens Corning was pre
cluded from challcnglng the factual suf· 
ftciency of the complaint. We refused to 
express any opinion on the factual suf· 
ficiency of the complaint. Adcock, 164 
I ll.2d at 65-66, 206 Ill.Dec. 636, 645 
N.E,2d 888. 

Our holding in Adcock, thercfora, does 
not support plaintiffs' position that tile 
evidence was sufflcient In this case. 
Although the facts Involved in Adcoclt 
were simila1· to those at issue In this 
case, Adcock was decided on the plead· 
ings. There wos no trial with respect to 
Owens Comlng's llabllfty, and tills court 
did not address the sufficiency of the 
evidence supporting tl1c plnint1rrs con

spiracy a I legations In that case. By con
trast, the su ffJciency of the evidence is the 
detem1 inat ive issue in th is case. 

188 lll.2d ot 133-143 (emphasis ndded), 

(iii) Rodarmel 

Rodarmel v. Pneumo Abex, L.l.C .. 201 I 
Ill.App, 

I 
00463 (Ill.App. 4th Dist. Sept. 

15, 2011 ), involved a claim for "lake-home 
exposure" brought by the fonner wife of an 
asbestos worker. In that case, the appellate 
court reversed a trial court's denial of a 
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ma nu facturer-defcndant's motion for 
judgment notwithstanding the verdict 
(JNOV) regarding a civil conspiracy claim 
pertaining to alleged conduct of, inier alia, 
Bendix and Abex. The court in Rodarmel 
discussed McClure approvingly. 

The Rodarmel court held that an agreement 
by a defendant manufacturer (Abex) not to 
publis\1 a certain research finding (the 
"Gardner study" finding that 8 or 9 of 11 
mice exposed to asbestos developed tu· 
mors) was insufficient to show by ''clear 
and convincing" evidence a conspiracy on 
the part of that defendant. Specifically, the 
coun held it was insufficient to support an 
in Ference of an "agreement" between Abex 
and the other alleged conspirators 
(Johns-Manville and Unarco) although all 
three entities had sponsored the study and 
had agreed not to publish the f1ndlngs. 

The court noted that Abex's purported 
reason for not publishing the findings was 
that the findings were not statistically sig
ni f'tcant. It wrote: 

One can readily infer that the financing 
corporntions, including Abex, had 
self-serving reasons for omitting any 
mention of the tumorous mice from the 
published report and for keeping the lumor 
findings confidential. As plaintiffs note, 
Johns-Manville's attorney remarked ·10 

another Johns-Manville executive: "This 
finding looks like dynamite." Castleman 
might be correct about the dynam Jc effect: 
if a scientif1c journal had published an ar
ticle stating that Gardner had proved, by 
animal experimentation, that asbestos 
caused Jung cancer, it might have gone a 
long way toward sealing the acceptance of 
the causal connection between asbestos 

Page IS 

and cancer. But that proposition does not 
address the question of whether such an 
article would have deserved to be pub
lished in a scientific journal. 

Jn other words, in suppressing the cancer 
references, the sponsors cou Id have done 
the right thing for the wrong reason. Even 
if the tumors in the mice scientifically 
proved nothing, publicizing them could 
have been prejudiclal to Johns-Manville's 
business, or Johns-Manville could have 
had that fear. So, yes, it is an eminently 
reasonable inference that Johns-Manville, 
Abex, and other companies were con
cerned mo1·e about their own skin than 
about scientific integrity, The question, 
though, Is not whetl1cr Abcx's motives 
were pure, Instead, the question Is 
whether Abex agreed "to commit an 
unlawful act or a lawful net in an un· 
lawful manner." Adcock, !64 lll.2d ~t 64, 
206 I II.Dec. 636, 645 N,E .2d 888. As far 
as we can see, It was not against the law, 
and It was not tortious, for the financing 
corporations to conceal the occurrence 
of tumors in a small group of mice If (I) 
the tumors were not scientific evidence 
of a relationship between asbestos and 
cancer and (2) It wns unclear that any of 
the tumors were In fact cancerous. 
Granted, from the vantage of hindsight, we 
now know it is a scientific fact that asbes
tos causes cancer in humans, But it does 
not necessarily follow thnt asbestos 
c11used the tumors (benign or malig
nant) in the aight or nine mice at Sara
nac Laborntory, some of which were 
genetically prone to develop tumors 
under any conditions. Unless Abex had 
notice that the tumorous mice were scien
tific evidence that asbestos caused cancer, 
Abex did not enter Into a conspiratorial 

<C 2015 Thomson Reuters. No Claim to Orig. US Gov, Works. 

A308

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



Not Reported in F.Supp.2d, 2013 WL l 099016 (E.D.Pa.) 
(Cite as: 2013 WL 1099016 (E.D.Pa,)) 

agreement by agreeing to conceal in
formation about the tumorous 
mice--becausc concealing the infor. 
mation was not an unlawful or tortious 
act. 1t cannot be unlawful to hide In
formation that ls devoid of significance: 
information that, as Murphy put it, was 
"not of any tremendous value." See In 1·e 

Ango11i, 812 S.W.2d 742, 749 
(Mo.Ct.App. 199 l) ("The desire to keep [a 
medical advisor's] observations and eva 1-
uation confidential does not show actual 
knowledge of a health ha.zard to an indi
vidual working as an insulator."). 

Nevertheless, plaintiffs dispute that the 
eight or nine tumorous mice were devoid 
of scienti fie significance. 

Jn short, absent a qualified expert opinion 
that the tumorous mice were scientific 
evidence of a re latlonshlp between asbes
tos and cancer·and, indeed, all the quali
fied experts appear to have opined to the 
contrary-Abex's agreement to conceal in· 
formation about the tumorous mice was 
not an agreement to perform an unlawful 
act and hence was not a consplratorla I 
agreement. It c<1nnot be unlawful to sup
press information that apparently Is devoid 
of significance. 

The agreement to suppress the tumorous 
mice really does not match up with the 
conspiracy allegations in the complaint. 
According to the complaint, defendants 
entered into a conspiracy with UNARCO 
and other companies to withhold infor
mation about the harmful effects of ns
bestos. The record appears to contain no 
expert opinion, however, thot Gardner's 
finding of tumors in the eight or nine mice 

Page l 6 

really qualified as information about the 
harmful effects of asbestos. 

Besides, in agreeing to suppress the eight 
or nine tumorous mice, the financing cor
porations did not agree, generally and 
perpetually, to withhold any and all in
formation about the carcinogenic effects of 
asbestos. Rather, as part of the collectlve 
rationale for deleting the references to 
cancer and tumors, Brown cited Gardner's 
belief that "this aspect should be made the 
subject of a separate study, which would 
take from two to three years." The record 
appears to contain no evidence that Abex 
agreed to the suppression of the results of 
this proposed future study. 

2011 II I.App. I 00463 (emphasis added). 
The court rejected the holding and ra
tionale of its earlier decision, D11kes v. 
Pneuinn llbex Corp., 386 Jll.App.3d 425 
(Ill.App. 4th Dist.2008). 

(iv) Menssrm 

Munssen v. Pneumo Abex Corp., 2012 
Ill.App. I 00904 (111.App. 4th Dist. Aug. 
31, 2012), involved asbestos claims 
brought against defendants Pneumo Abex 
Corporation and Honeywell International, 
1nc. In that case, much like Rodarmel, the 
appellate court reversed a trial court's de
nial of the manufacturer-defendants' JNOV 
motions regarding a civil conspiracy claim 
pertaining co alleged conduct of, inter alia, 
Bendix and Abex. The court in Menssen 
discussed Rodarmel approvingly, includ· 
ing its explicit rejection of the holding and 
rationale of Dukes. Specifically, the court 
found the evidence presented was insuffi
cient to prove that the defendant (Abex) 
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entered into a conspiratorial agreement 
with other defendants to suppress or mis· 
represent the dangers of asbestos. 

Ill. Defendant Owens-1\llnols's Motton 
for Summary Judgment 

A. Defendant's Arguments 

Defendant Owens-Illinois argues that it is 
entitled to summary judgment because \ \. 
linois case Jaw makes clear that the evi· 
de nee Plaintiff has presented is not suffi
cient to support a finding of conspiracy on 
its part (or the part of any defendant now 
before the Court). Defendant cites to 
McClure and Rodarmel ond contends 
genernlly that the evidence relied upon by 
Plaintiff in this case is insufficient to 
support an Inference of "agreement" as 
required for a finding of conspiracy. De· 
fondant conlends that Plaintiffs evidenr,e 
in th is case involves on \y (a) the same ev
idence already 1·ejected by the 11\inois Su
preme Court in McClure, and (b) some 
additional evidence that is the same in 
nature as that considered and deemed in· 
su ffic i en t in Mf:'C!iire, and there fore war
ranting the same result (i.e., summary 
judgment in favor of Defendants). 

Defendant Owens-Illinois cites to 
McCl11re and Rodarmel in contending that, 
under Illinois law, (I) the "clear and con
vincing" standard applies, (2) the "inno
cent construction" rule applies, (3) mere 
"parallel conduct" is insufficient to show 
conspiracy, (4) the mere. exchange of in· 
fonnation does not support an inference of 
"agreement" as required to support a claim 
of conspiracy, (5) Owens-1 llinols's ordi· 
nary business contacts are not evidence.of 

Page 17 

conspiracy, (6) common directors between 
Owens-11 linois and other companies is not 
sufficient evidence of conspiracy, and (7) 

evidence of differing conduct (across 
companies) with respect to provision of 
warnings prohibits an Inference of 
"agreement" between them. In short, De· 
fondant Owens-[llinois argues any finding 
of conspiracy would be impermissibly 
speculative. 

Defendant Owens-Tl lino is also contends 
thal (8) Plaintiff has failed to present the 
requisite evidence that an "act in further
ance" of the alleged conspiracy caused 
harm to Decedent, and (9) Owens-Illinois 
cannot be liable in the conspiracy because 
it owed no duty to Decedent (given that 
there is no evidence that Decedent worked 
with or around an Owens-11\inois product). 

According to Owens-Illinois, Plaintiff is 
required to produce evidence that Dece
dent was exposed to the asbes
tos-containing product of one of the al
leged conspirators, and must provide evi· 
dence sufficient to satisfy the Illinois 
standard for product identifica
tion/causation/exposure (I.e., "ftequency, 
regularity, and proximity"). Defendant 
contends that merely identifying an alleged 
conspirator's asbestos-containing product 
aboard the same ship on which Decedent 
worked is insu fficlcnt, 

In connection with its reply brief, De
fendant Owens-Illinois objects that the 
affidavit of Mr. Sheppard submitted by 
Plaintiff was (I) untimely and (2) !Tom an 
improperly disclosed witness. 

B. Plaintifrs Arguments 
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Plaintiff contends that (I) Rodarmel is not 
the only Illinois precedent on point and the 
Court should consider other Illinois dcci· 
sions, (2) Rodarmel "contains numerous 
errors, both in its recitation and analysis of 
the evidence," (3) the evldentiary record in 
this case is different from the records pre· 
viously evaluated by the courts in McC/w:e 
and Rodarmel, and ( 4) the "clear and con
vincing" standard ond the "innocent con· 
struction" rule need not be addressed at the 
summary judgment stage because, under 
Illinois law, the opponent of a summary 
judgment motion need not respond with 
evidence (i.e .. has no burden at the sum· 
mary judgment stage). 

Plaintiff cites numerous cases, relying 
primarily on: (i) Adcock, (ii) Dukes v. 
f'neumo Ab1J:o; Cm·p., 386 111.App.3d 425 
(Ill.App. 4th Dist.2008), overruled by 
Rodarmel, (iii) Burges» v. Abex Corp., 305 
111.AppJd 859 (Ill.App. 4th Dist, June 17, 
i 999),j11dgmenl vacated by 186 \ ll.2d 566 
(Ill.Dec. I, 1999) ("BURGESS I"), n11d 
(iv) Burgm· v. Abex Corp .. 311 lll.App.3d 
900 (Ill.App. 4th Dist. Mar. I 1 2000) 
("BURGESS 11"). 

Plaintiff hns identified the following addi· 
tiorinl evidence (i.e., new/additional evi
dence beyond that considered by the 
McClure and Rodarmel courts), which she 
contends is sufficient to survive summary 
judgment with respect to the conspiracy 
claim against Defendant Owens-Illinois: 

• Post-McClure Documents re: Ow
ens-Illinois Plaintiff contends she has 
documents the McClure court never saw. 
She contends these include evidence that 

Page 18 

Owens-lllinois increased the amount of 
Kaylo it produced each year despite the 
fact that it had received lnfonnation re
garding asbestos hazards. 

(Pl. Exs, I, 2, 3, 4, 6 at Doc. No. 59.) 

• Evidence of !he Relationship between 
Owens-!llinols and Owens Corning Plain
tiff cites evidence about the corporate 
history between Owens-Illinois and Ow. 
ens Coming, 

(Pl. Exs, 7-19 at Doc. No. 59.) 

Evide11ce of Co111acls with 
Co-Conspirators Plaintiff cites i:vidence 
of alleged contact between Owens-1 llinois 
and the other non-defendant alleged 
co-conspirators. 

(Pl. Exs. 25-33 at Doc, No. 59.) 

• Evidence re: Warnings Plaintiff cites 
evidence regarding warnings provided (or 
not provided) by Owens-Illinois and the 
other alleged co-conspirators. 

(Pl. Exs. 34 and 43 at Doc. No. 59,) 

C. Ana lysls 

First, Plain ti ff contends that the Court 
should reject the reasoning of Rodarmel 
because it is flawed. However, the role of 
the MDL court is not to reject or alter 
controlling state law, Rather, the MDL 
court is to apply controlling state law as it 
exists. Therefore, this argument falls and 
the Court will apply the law as set forth in 
the recent decision of the 1 llinois Court of 
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Appeals (4th District) Rodarmel (and its 
even more recent decision In Menssen ). 

Second, Plaintiff asks this Court to apply 
Dukes and Burgess I and fl. However, the 
Dukes court has more recently issued the 
decision in Rodarmel, such that this Court 
deems Rod(Jrme/ (and Menssen ) to set 
forth current Illinois law. The judgment in 
Burgess I was vacated in 1999, and the 
holding and analysis of Burgess II was 
exp!icitly identified by Rodarmel as "in· 
correct." As such, the Court deems Ro
darmel (and Menssen ) to be controlling 
Illinois law. 

Next, Plaintiff contends that the evidence 
she presents herein contains not only the 
same evidence presented in McClure and 
Rodannel, but also new/additional evi· 
dence that suppo1'ts an inference of con
spiracy on the part of Defendant. The 
Court has considered the additional evi
dence pertinent to Owens-Illinois and 
concludes that it is not different in nature 
trom the evidence rejected as insu me lent 
in McClure, Rodarmel, and Menssen. Ra· 
ther, the evidence is, at best, evidence of 
parallel conduct by Owens-lllinois's pre· 
decessor. Accordingly, summary judgmel\t 
in favor of Defendant is warranted. See 
1inderso11, 477 U.S. at 248-50; McClure, 
188 lll.2d 102; Rodarmel, 2011 Ill.App. 
I 00463 j Menssen, 2012 Ill.App. I 00904. 

Pinnlly, Plaintiff argues that, under Illinois 
law, an opponent of a motion for summary 
judgment need not produce any evidence 
in order to oppose the motion. However, 
matters of procedure in this c~se are gov· 
emed by the Federal Rules of Civil Pro· 
cedure (not 1 llinols rules). See Oil field 
Cases, 673 P.Supp. at 362-63. Therefore, 
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this argument fails. Under the Federal 
Rules of Civl I Procedure, Defendant is 
entitled to summary judgment because 
Plaint! tT has failed to identify any evidence 
demonstrating that there is a genuine dis
pute of material fact for trial. See Ander
.rnn, 477 U.S. at 250. Accordingly, sum
mary judgment in favor of Defendant 
Owens-lllinois is warranted. 

Finally, Plaintiff argues that, under Illinois 
law, an opponent of a motion for summary 
judgment need not produce any evidence 
in order to oppose the motion. However, 
matters of procedure in this case are gov· 
erncd by the Federal Rules of Civil Pro· 
ccdure (not Illinois rules), See 011 Field 
Cases, 673 F.Supp, at 362-63. Therefore, 
this argument fails. Under the Federal 
Rules of Civil Procedure, Defendant is 
entitled to summary judgment because 
Plaintiff has failed \o identify any evidence 
demonstrating that there is a genuine dis
pute or material fact for trial. See Ander
son, ~77 U.S. ut 250. Accordingly, sum
mary judgment in favor of Defendant 
Owens-Illinois is warranted. 

AND lT IS SO ORDERED. 

E.D.Pa.,2013. 
Ellis v. Pneumo Abex Corp. 
Not Reported in F.Supp.2d, 2013 WL 1099016 
(E.D.Pa.) 

END OP DOCUMENT 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF McLEAN 

CHARLES MCKINNEY, 

Plaintiff, 

v. 

HONEYWELL INT'L, INC., et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

12 L 27 

FILED z (") i JAN 0 2 2013 ~ 
CIRCUIT CLERK 

This cause coming to be heard on Owens-Illinois, Inc.'s Motion for Summary 
Judgment, the Court having reviewed the submissions and being fully advised in 
the premises; · 

IT IS HEREBY ORDERED THAT Owens-Illinois, Inc.'s Motion is 
GRANTED_, o"~ p/c~:·11 Hff's c<j'~e-vf?~ . 

Judgment is hereby entered in favor of Owens-Illinois, Inc. and against 
Plaintiff. 

SCHIFF HARDIN LLP 
233 S. Wacker Dr., Ste 6600 ~-· -11 cJkv c'Jl:-o V1' , 
Chicago, Illinois 60606 
T: (312) 258-5500 
F: (312) 258-5600 

CH2\12256883.1112.28.12 03:06 
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STAIB OF ll.LINOIS 
COUNTY OF McLEAN 

___,_~~"""'---i~.-----~-~~- ) 

Pla~, ) 

VS 

Defendant/Respondent. 

) 
) 
) 
) 
) 

ORDER 

DATE: 3 .1-<; · 2-0 () 

Name 
Attorney for 
Address 
City 
Telephone 

~-~ ~.,y:s. 
:·s·Gb -tti d~~ 
r"\) 

IN THE CIRCUIT COURT OF THE 
ELEVENTH nJDICIAL CIRCUIT 

No. ---"\()"---L.-._)_,__6i_b __ 

Q--VV'-C- ~~ 

k-f L:k-?l '::?J 
()~. 
~ \.~o~ 
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ST A 1E OF Il.LINOIS 
COUNTY OF McLEAN 

--""""~""""-'---""--------- ) 
Plaintiff/Petitioner, ) 

) 
vs ) 

) 

~-~~~~-=--·-c..9~~-) 
Defendant/Respondent. ) 

ORDER 

DATE: ~ ' ~ · 2,_t) (S 

Name 
Attorney for ~ J . \\ \;\ j\\1 ••• 1 1 ,. ,. 

Address /\:,.V-- ·
1
·', '"'"--""" 

City ) ~~rt (Jn. · (LjMJ".' --) ) L 
Telephone wv~ V'(, 

(i:_c; __ ~~ . • 1 <Ar.1' 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. __ \_\_;._\.-_e--=8"---__ 

~ 
FILED 

0 
ti) MAR 2 5 2013 

() 
c: 

·d z 
~ --< .~ ... 

CIRCUIT GU:'.:HI\ 

) 
\\ 
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STAIB OFll.LINOIS 
COUNTY OF McLEAN 

Plaintiff/Petitioner, ) 
) 

vs ) 
) 

~~ e_:9...a9.) 
Defendant/Respondent. ) 

ORDER 

' -0 

DATE: ':?:, • ~ • ~ \3 -------"-----

Name 
Attorney for 
Address 
City 
Telephone 

A.v-.-1"\ ~.11~"' 
'Sc,~~ 

\)2_-C)I-

IN THE CIRCUIT COURT OF THE 
ELEVENTH nJDICIAL CIRCUIT 

No. \\ L. ---------
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STAIB OF ILLINOIS 
COUNTY OF McLEAN 

~~~-----------~~--~~) 
Plaintiff/Petitioner, ) 

) 
vs ) 

~ -Qj.. cf;). ) 
·-··---- ) 

Defendant/Respondent. ) 

ORDER 

DATE: __ ~-=-·--'-~__,_._·_'20-=-.,,_G...._ 

Name 
Attorney for 
Address 
City 
Telephone 

. 
ftU- __:\\ ~ ',jf# '1-

~~Tu oth\£ 
0 \2_ ·-OT 

IN 'IBE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. l'O v \i~ 

~,~ FILED • 
~ \) 
"'l." 0 
uJ MAR 2 5 2013 ~ 
~ ~ 

ClliCUIT Ct.tHK 
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STATE OF JILINOIS 
COUNTY OF McLEAN 

-~~~.. - ·--) 
Plaintiff/Petitioner, ) 

) 
vs ) 

) 

~-~-~~~~~~~) 

Name 
Attorney for 
Address 
City 
Telephone 

Defendant/Respondent. ) 

ORDER 

" \ 

#-\\ ~Q 
~(.,,(::,~ Q~j. 
\~v -· ,,.,r·.-:--

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. \\ L- \ "5 
f\LEO o 

z 0 
~ MAR 2 5 2013 ~~ 
~ 
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STAIB OF IlLINOIS 
COUNTY OF McLEAN 

VS 

Defendant/Respondent. 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. , __ 0-=5...___L-__ ~_<±_...,. 

Z Fi LED 0 
< 0 
~~ MAR 2 5 2013 ~ 
(,) j 
~ . 

CIRCUIT CLERK 

~== ==~~==) \\ \,i: ~-. 

~~'~4?; ~ i~~ 
~ ~ u·~ '5-fo2\~dV\.~, 

DATE: ""b · ?---£ · ")__.{) ~ 

Name 
Attorney for 
Address 
City 
Telephone 
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STATE OF IUJlNOIS 
COUNTY OF McLEAN 

/\_,... • _,.r\ l fU.~~ 
~~-~ . 

Plaintiff/Petitioner, 

VS 

) 
) 
) 
) 

--~-· Nru~~_g_. _etO_. - ~ 
Defendant/Respondent. ) 

ORDER 

DA TE: __ ~-"--· -=-z..;,_'5=-· _"'"'2-<>_\i=i::>----

Name 
Attorney for 
Address 
City 
Telephone 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

C\ L-- 2..A -z__ No. ______ _ 
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STATE OF ILLINOIS 
COUNTY OF McLEAN 

~1 l'All..t.01--- I ~,k'fl-W--
Plaintiff/Peti~) 

) 
VS ) 

\).~ J~oO. ~ 
Defendant/Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. \o L- ~ 

@ ~ ~ (_\MC_ =-\n o..c9 \u.J)=\: 
~ ~t>:;t-- ~ ~ ~~ -Jt:r'--

64w-Q)Qt-Qb 
~ t-i-? {U>t1 

Name 
Attorney for 
Address 
City 
Telephone 
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STA 1E OF ULINOIS 
COUNTY OF McLEAN 

Plaintiff/Petitioner, 

VS 

Defendant/Respondent. 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. ___ \O_L-__ \_7:>_6 __ 
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S'f ATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUI'l' 

COUNTY OF MCLEAN 

JOHN PENN and MARY PENN, 
Independent Administrators of the 
Estate of ERIC MENSSEN, Deceased 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

PNEUMO ABEX CORPORATION, et al.,) 

Defendants. 
) 
) 
) 

ORDER 

No. 10L144 

2 FILED n 
~ 0 
~ MAR 2 7 2013 ~ 

CIRCUIT CLERK 

This cause coming to be heard on Owens-Illinois, Inc.'s Motion for Summary 
Judgment, due notice having been given, the Court having reviewed the 
submissions of the parties and being advised in the premises; IT IS HEREBY 
ORDERED THAT: 

Owens-Illinois, Inc.'s Motion for Summary Judgment is 
GRANTED over Plaintiffs' objection. Judgment is hereby 
entered in favor of Owens-Illinois, Inc. and against 
Plaintiff. 

March 27, 2013 

12997-6576 

CH2112715740. I 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

RON FEEZOR and ZELDA FEEZOR ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiffs, 

No. 11-L-154 

z FILED 
--:r n 
~ MAR 2 7 2013 g 
~ ~ 

V. 

HONEYWELL INTERNATIONAL 
INC., et al., 

CIRCUIT CLERK 

Defendants. 

ORDER 

This cause coming to be heard on the portion of Owens-Illinois, Inc.'s Motion 
for Summary Judgment Directed at Plaintiffs' Causes of Action Asserting Liability 
Based on Conspiracy, due notice having been given, the Court having reviewed the 
submissions of the parties and being advised in the premises; IT IS HEREBY 
ORDERED THAT: 

Owens-Illinois, Inc.'s Motion for Summary Judgment as to 
the Conspiracy Counts is GRANTED over Plaintiffs' ,. 

objection. Owens-Illinois, Inc.'s Motion for Summary 
Judgment as to the Exposure Counts is deferred to a later 
date. 

March 27, 2013 

12997-8506 

CH2\127 I 5692. l 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

JAMES KATCHER and JUANITA 
KATCHER, and NANCY DUNHAM, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiffs, 
No. 10-L-172 

~ FILED 
~ 
LU 

MAR .2 7 20t3 -J 
0 

~. v. 

PNEUMO ABEX CORP., et al., CJ:RCJJU Cl.ERK 

Defendants. 

ORDER 

This cause coming to be heard on the portion of Owens-Illinois, Inc.'s Motion 
for Summary Judgment Directed at Plaintiffs' Causes of Action Asserting Liability 
Based on Conspiracy, due notice having been given, the Court having reviewed the 
submissions of the parties and being advised in the premises; IT IS HEREBY 
ORDERED THAT: 

Owens-Illinois, Inc.'s Motion for Summary Judgment as to 
the Conspiracy Counts is GRANTED over Plaintiffs' 
objection. Owens-Illinois, Inc.'s Motion for Summary 
Judgment as to the Exposure Counts is deferred to a later 
date. 

March 27, 2013 

12997-8354 

CH2\12715290.1 

("') 
0 
c: 

~ 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

HENRY BURCH and LINDA BURCH, ) 
) 

Plaintiffs, ) 
) 

v. ) 
) 

HONEYWELL INT'L INC., et al., ) 
) 

Defendants. ) 

ORDER 

No. 11-L-89 

~FILED a 
-ti MAR 2 7 2013 c: 
~ ~ 

CIRCUIT CLERK 

This cause coming to be heard on Owens-Illinois, Inc.'s Motion for Summary 
Judgment, due notice having been given, the Court having reviewed the 
submissions of the parties and being advised in the premises; IT IS HEREBY 
ORDERED THAT: 

Owens-Illinois, Inc.'s Motion for Summary Judgment is 
GRANTED over Plaintiffs' objection. Judgment is hereby 
entered in favor of Owens-Illinois, Inc. and against 
Plaintiff. 

March 27, 2013 

12997-7255 

CH2\l27!5707.l 
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STA1'E OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

CHRIS SALMON, as Special ) 
Administrator of the Estate of ELLIO'fT ) 
SALMON, SR, Deceased ) 

) 
Plaintiffs, ) 

) 
No. 11-L-159 

~FILED! 
~ MAR .2 7 2013 ; 

v. ) 
) 

HONEYWELL INTERNA'I'IONAL ) 
INC., et al., ) 

) 
Defundan~. ) 

ORDER 

CIRCUIT CLERK 

This cause coming to be heard on Owens-Illinois, Inc.'s Motion for Summary 
Judgment, due notice having been given, the Court having reviewed the 
submissions of the parties and being advised in the premises; IT IS HEREBY 
ORDERED THAT: 

Owens-Illinois, Inc. 's Motion for Summary Judgment is 
GRANTED over Plaintiffs objection. Judgment is hereby 
entered in favor of Owens-Illinois, Inc. and against 
Plaintiff. 

March 27, 2013 

12997-7377 

CH2\12715724.1 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

SUE COLLIER, Individually and as ) 
Special Administrator of the Estate of ) 
KENNETH COLLIER, Deceased ) 

) 
Plaintiffs, ) 

) 
v. ) 

) 
PNEUMO ABEX LLC, et al., ) 

) 
Defendants. ) 

ORDER 

No. 11-L-153 

~FILED 
"ti MAR .2 7 2013 
:; 

CIRCUIT CLERK 

This cause coming to be heard on Owens-Illinois, Inc.'s Motion for Summary 
Judgment, due notice having been given, the Court having reviewed the 
submissions of the parties and being advised in the premises; IT IS HEREBY 
ORDERED THAT: 

Owens-Illinois, Inc.'s Motion for Summary Judgment is 
GRANTED over Plaintiff's objection. Judgment is hereby 
entered in favor of Owens-Illinois, Inc. and against 
Plaintiff. 

March 27, 2013 

12997-7376 
CH2112715721.J 

8 
c:: 

~ 
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STAIB OF ILUNOIS 
COUNTY OF McLEAN 

Plaintiff/Petitioner, 

vs 

ORDER 

JI. 11 
; V v '; f//v ,r~J /, .. 

. ,.. I 

,-, r 
(Jf· 

/) 

t~I :l yl! ( <-- ~-::. , 

!f(/'/,C, 0 

/. U; -tr· 
c:: 1:,-l·~~ l'l.t fo.t c; /vt~ f h' ;· 

3. 

Name 
Attorney for 
Address ;; c)o 
City ,- ~·:rt' 

Telephone -. --,:;,r :,,.,, 

Cl ',, rJI I, }';/.Jc 

·"'fOvjl. /L 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

Judge 

FILED 
OCT 0 1 2013 

CIRCUIT CLERK 

..... I' 

>hA :~ 

n 
0 c:: 

~ 
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State of Illinois 
In the Circuit Court of Judicial Circuit #6 

Macon County 

FILED 
r'r.:c· (,lJ 7 2013 Ll~ jJ 

LOIS A. DURBIN 
CIRCUIT CLERK 

JACOBY, ELMER ET AL 
vs. 

p 001 

D 001 
Case number: 2010-L -000079 

PNEUMO ABEX CORPORATION ET AL 

Notice to: 

KEHART, PECKERT & BOOTH 
132 S WATER SUITE 200 P 0 BOX 860 
OERTLE, HEIDI 
7200 SEARS TOWER 
GRIFFIN, DANIEL 
135 S LASALLE ST STE 2300 
HEIDENREICH, ROGER 
ONE 

METROPOLITAN SQUARE STE 3000 HEYL ROYSTER VOELKER & ALLEN 
3731 WABASH AVENUE PO BOX 9678 
HABECKER, EDWARD 
456 FULTON ST STE 398 
CHENEVERT, KAITLYN N 
150 NORTH WACKER SUITE 3100 
MCWUIRE, TIMOTHY A 
1 NORTH BRENTWOOD BL VD STE 950 
DOBBELS, DENNIS J 
100 SOUTH FOURTH STREET SUITE 1100 
KELLY, ANDREW 
207 EAST WASHINGTON STE 102 
KELLY, ANDREW 
207 EAST WASHINGTON STE 102 

Take notice that the following entry·was made on Tuesday, December 17, 2013 

Written Order entered and filed this date. CLERK directed to forward 
a copy of this order to all counsel of record. 

DECATUR 428-4689, IL 62525-0000 

CHICAGO, IL 60606-0000 

CHICAGO, IL 60603-0000 

SAINT LOUIS, MO 63102-0000 

SPRINGFILED, IL 62791-0000 

PEORIA, IL 61602-0000 

CHICAGO, IL 60606-0000 

SAINT LOUIS, MO 63105-0000 

SAINT LOUIS, MO 63102-0000 

BLOOMINGTON, IL 61701-0000 

BLOOMINGTON, IL 61701-0000 

~d~ 
Circuit Ciefk:lOiSA Durbin 

This notice mailed on Friday, December 27, 2013. 

OERTLE, HEIDI 
7200 SEARS TOWER 
CHICAGO, IL 60606-0000 

Deputy 

y;· 
SRB 
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 

MACON COUNTY, ILLINOIS 

ELMER JACOBY and LILLIAN JANE JACOBY, 

Plaintiffs, 

V. Case No. 10-L-79 

PNEUMO ABEX CORPORATION, et. al., 

Defendants. 

ORDER 

DEC 1 7 2013 
LO~S +\. DU:J 0::JJ1;,J 
CiBCUH cu::~·l}{ 

THIS CAUSE came before the court on November 18, 2013, for hearings on Pneumo Abex 1s 

Updated Motion for Summary Judgment on Civil Conspiracy {filed 8-2-13), Owens Illinois' Motion for 

Summary Judgment {filed 6-4-12), and Plaintiffs' Motion for Consolidation (filed 10-25-13). After 

considering the oral arguments of counsel, the court took the matters under advisement. Now, having 

considered the oral and written arguments of counsel, the relevant authorities, the pleadings, and 

memorandums along with supporting attachments and documentation, and being fully advised in the 

premises, the court removes this case from advisement and 

FINDS AS FOLLOWS: 

1. A civil conspiracy is a combination of two or more persons for the purpose of accomplishing 

by concerted action either an unlawful purpose or a lawful purpose by unlawful means. In order to 

recover on a theory of civil conspiracy, a plaintiff must prove an agreement and a tortious act 

committed in furtherance of the agreement. The agreement must be knowingly and intentionally made. 

Because a civil conspiracy is almost never susceptible to direct proof, the conspiracy is usually 

established through circumstantial evidence and inferences drawn from the evidence. Although 

evidence of parallel conduct by the alleged conspirators may serve as circumstantial evidence of a civil 

conspiracy, parallel-conduct evidence is insufficient, by itself, to establish the existence of an agreement 

to commit the civil conspiracy. Menssen v. Pneumo Abex Corporation, 2012 IL App {4th) 100904. 

2. In the absence of direct proof, a civil conspiracy must be established from circumstantial 

evidence and inferences drawn from the evidence, coupled with common-sense knowledge of the 

behavior of persons in similar circumstances. If circumstantial evidence is used to demonstrate a civil 

conspiracy, that evidence must meet the standard of "clear and convincing." While parallel conduct 

may serve as circumstantial evidence of an agreement under the civil conspiracy theory, it cannot, 
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without more, be considered clear and convincing evidence of an agreement among manufacturers of 

the same or similar products. McClure v Owns Corning Fiberglass Corporation, 188 Ill. 2d 102 (1999) . 

. 3. This court finds that the clear and convincing standard of proof applies at the summary 

judgment stage. Ray Dancer, Inc. v. DMC Corp., 230 Ill. App. 3d 40 (2d Dist. 1992). 

4. It is fundamental that the ultimate burden of proof in the context of a Motion for Summary 

Judgment always remains with the movant, and consists of establishing both the absence of a genuine 

issue of material fact, and that the movant is entitled to judgment as a matter of law. A genuine issue of 

material fact exists when a material fact is disputed, or when more than one reasonable inference can 

be drawn from the undisputed facts. In determining whether a genuine issue of material fact exists, the 

court must view the evidence in the light most favorable to the non-movant, and strictly against the 

movant. Moreover, the Court cannot assess the credibility of the witnesses, weigh the evidence, or 

otherwise resolve an issue of fact. 

5. After considering the ultimate burden of proof in the context of a Motion for Summary 

Judgment, along with the clear and convincing standard applicable to claims of civil conspiracy, the court 

finds that there is no genuine issue of material fact and the Motions for Summary Judgment should be 

allowed. 

6. As to those counts of the Complaint relating to exposure claims against Owens Illinois, the 

court finds there is no genuine issue of material fact and the Motion for Summary Judgment as to these 

claims should be allowed. 

7. As to Plaintiffs' Motion to Consolidate (filed 10-25-13), the court finds that the motion is 

moot because the court on this date granted summary judgment to the last remaining defendant in 04-

L-191. 

NOW THEREFORE IT IS ORDERED AS FOLLOWS: 

A. Pneumo Abex's Updated Motion for Summary Judgment on Civil Conspiracy (filed 8-2-13), is 

granted. Judgment entered in favor of Pneumo Abex and against Plaintiff as to claims of civil conspiracy. 

B. Owens Illinois' Motion for Summary Judgment (filed 6-4-12), is granted. Judgment entered 

in favor of Owens Illinois and against Plaintiff as to claims of civil conspiracy and exposure. 

C. Plaintiffs' Motion for Consolidation (filed 10-25-13) is stricken. 

Dated this 17th day of December, 2013. 

Enter: ~ • ...., ;;;::~ , Judge. 
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STAIB OF JLLINOIS 
COUNTY OF McLEAN 

,,(-;:. .: -~ 

IN THE CIRCUIT COURT OF THE ''•«servoY-~'~<? 
ELEVENTH JUDICIAL CIRCUIT 

Plain tiff IP etiti oner, 

No. I s /..- 8'"2-

ORDER 

2 
FILED ("') 

< 0 
l.J..I FEB 0 3 2014 <= 
-.J z u 

~ 2E 
CIRCUIT CLERK 

J}fts c~~ WcM-1.JlJ\ Tb &. I~ Orv [)<flW!:-~1;J() :r, A·(; 
goTU.Pr ~ ~AM~~ Jl;D G M-E:-NTi 1}f(;;... fA:<klli/6 f7ftN'6 PMsENr 
~ Lqy1-.1<:.v,f-.. M p ~ {o...J;f3 Bit 1N::1 A-0 ~Sf!!\ ,;v n+c (a,u ,.,f;J>) 
kr: l5 t/f.tt f24 otold-fD 7)frC[ : 

r) 

j 

i\tif) A- ~~':J ~ O""~ • JJ.z1"1'V,> i 

DATE: ftb/UJ Afl':l '.3-1 i 01'-f 

Name M. h~.A-- / :>c:;hff ~N 
Attorney for ()w~ .s-J&L1N1X 51 .J+tc-. 
Address Z~? S. w ;r<:.-JLPJ.. i) at VE.. 
City ~ I Tf;. hb<>O 
Telephone Cffz ~ll ~ 6obo6 
{ -3r 2-) 2.-~ - S:iOa 

~ 
Judge 

~~ 
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STATE OF ILLINOIS 
COUNTY OF McLEAN 

--'--~-' V\~~Q_;;__\ _____ ) 
Plaintiff/Petitioner, ) 

) 
vs ) 

<Z_ \ec \10 \v x \\w (c,\f{?_ f \C/1 ;\. 
Defendant/Respondent. ) 

ORDER 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

No. ·\ \ - L-- -7) 

2 Ff LED 
C'"J ;:i5 a 

13 APR 1 0 2014 ~ 
~ =< 

CIRCUIT CLERK 

/ 

/V\0 \ '-VI 1 s \; f-? A Ar\c.._ \:> 

DATE: Ae .. · \ \u. -zu1 "1 
Name Wfe»i~<AJJL / >clt.\4 ~\.Ll r G~ 1 V\ 

Attorney for OJ~ 
Address 2 ~ S 5 . W f\c \c L '(:,_ :t'R-~ 
City \.. \i- \<-A-( c) I - L 
Telephone ) ' rr1 

~ cz. z_s~ Ss-c? v 

Judge 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT 

COUNTY OF MACON 

CHERYL McCURDY, Individually, and as 
Special Administrator of the Estate ofJERRY 
McCURDY, Deceased, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

V. 1 O-L-128 

PNEUMO ABEX CORPORATION, et al., 

Defendants. 

ORDER 

This cause coming before the Court on Defendant Owens-Illinois, Inc.'s Motion for 
Summary Judgment, it is hereby agreed and ORDERED that: 

Over Plaintiffs objection, Owens-Illinois, Inc.'s Motion for Summary Judgment 
on Plaintiffs Claims based on Conspiracy and Exposure is GRANTED. 
Summary judgment is hereby entered in favor of Owens-Illinois, Inc. and against 
Plaintiff. 

Agreed to as to fonn by: 

Order prepared by: 
Matthew V. Cbimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owcns-lllinois, Inc. 

~~-___.../ 
Judge Thomas E. Little 

Agreed to by: 

~),/)/J //] __ {:;:)_ " 
//~~ 

-·--~------~~--· 

Counsel for Owens-lllinois, Inc. 
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STATE OF ILLINOIS 
CIRCUIT COURT 

SEVENTEENTH JUDICIAL CIRCUIT 

1::-z. /·: I~ /.. , . . 
lll L;J i;::;;;i. !,;';;;;;., 1;.,J} 

iJ~!.111r:D_l}lj 
//~....... ,, // ~ . _,...-r,,.~__ • ',,.. ...>?.' ,...... r.;• ;u.... 

J. EDWARD PROCHASKA 
Circuit Judge 

.. ., Clerk of ::·.c .h~t 

Winnebago County Courthouse-- ::: •''~· .· 
400 West State Street 

Rockford, Illinois 61101 
PHONE (815) .1194804 •FAX (815) :lt9·4SOl 

July 30, 2014 

Steven Wood, Esq. 
Wylder Corwin Kelly, LLP 

Matthew Fischer 
Steve Copenhaver 
Schiff Hardin, LLP 207 E. Washington Street, Ste. 102 

Bloomington, IL 61701 233 S. Wacker Dr., Suite 6600 
Chicago, IL 60606 

Gidget Turville, as Special Administrator of the Estate of Dale Turville, Deceased v. 
Honeywell International JNC., et al 

CASE No.11 L42 

MEMORANDUM DECISION and ORDER 

THlS matter comes for Decision on Defendant Owens-Illinois lnc.'s Motion for 
Summary Judgment, pursuant to 735 ILCS 5/2-1005(b), on the civil conspiracy counts 
(l-2 and 5-6) filed by Plaintiff Gidget Turville in her Amended Complaint. The Coun, 
having reviewed the motion, briefs, attached exhibits. and relevant case law, and having 
heard arg1:1ments of Counsel, does hereby Find and Order as follows: 

I. Background Information 

Dale Turville worked for Rockford Products Corporation from 1961 to 1999. 
(Plaintiffs Amended Complaint, Count One,~ I). On April 9, 201 I, Mr. Turville died 
after having been diagnosed with lung cancer and asbestosis. (Id. at rs 12, 23). The 
Court appointed Gidget Turville as Special Administrator of the Estate of Dale Turville. 
(Id. at" 29). Plaintiff Gidget Turville alleges that Mr. Turville, while working at 
Rockford Products Corporation, was exposed to asbestos-containing products. (Id. at ~'s 
2-3). Plaintiff alleges that Defendant Owens-Illinois (0-1) took part in a conspiracy, with 
a number of other asbestos-manufactures, to conceal the dangers of asbestos. (Id. at ~·s 
21-22). 0-I's participation in the alleged conspiracy, Plaintiff claims, proximately caused 
Mr. Turville's death by concealing the ham1ful effects of asbestos exposure. (Id. at~ 24). 

1 
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Defendant 0-I is primarily a glass manufacturer but, between 1948 and April 
1958, the company made a substance called "Kaylo." (Defendant's Motion For Summary 
Judgment, at 1 ). Kaylo contained asbestos. (Id.) In April 195 8, 0-1 sold the Kaylo 
business to Owens Coming, who continued to make the product until some point in the 
early 1970's. (ld.). 0-1 has moved for summary judgment on the civil conspiracy counts. 
(Id. at 7), arguing that the Plaintiffs circumstantial evidence does not raise a genuine 
issue of material fact when examined under the clear and convincing standard required in 
a civil conspiracy case. (Id.). 

The Court has considered all of the evidence presented by both parties to the 
motion and will refer to it as needed throughout the Analysis and Decision section. 

II. Applicable Law 

A civil conspiracy is an intentional tort that exists when two or more parties join 
together to ''accomplish[] by concerted action either an unlawful purpose or a lawful 
purpose by unlawful means." McClure v. Owens Coming Fiberglas Com .• 188 Ill. 2d 
102, 133 (Ill. l 999)(quoting Buckner v. Atlantic Plant Maintenance. Inc.,_182 Ill. 2d 12, 
23 (Ill. 1998)). To prove a civil conspiracy, a plaintiff must show that the parties involved 
had an agreement and that one or more parties committed a tortious act with the intent of 
furthering the conspiracy. McClure, 188 Ill. 2d at 133. Once two or more parties form 
such an agreement, each party is liable for all tortious acts done to further the agreement 
by the others. Adcock v. Brakegate. Ltd., 164 Ill. 2d 54, 64 (Ill. 1994). A party's 
agreement to enter a conspiracy must be knowing and voluntary. McClure, 188 Ill. 2d at 
133~134. 

Having direct evidence of a civil conspiracy is rare. Id. at 134; Gillenwater v. 
Honeywell Intemation, Inc., 2013 CL App (4th) 120929 at *28 (Ill. App. 4th Dist. 2013). 
In most conspiracy cases, there will only be circumstantial evidence available. McClure, 
188 Ill. 2d at 134. A party can prove civil conspiracy with circumstantial evidence, but 
that evidence must be clear and convincing. Id. The clear and convincing standard 
mandates that if a court finds that "the facts and circumstances relied upon are as 
consistent with innocence as with guilty," the court must find that a conspiracy does not 
exist. Id. at 140-141 (quoting Tribune Co. v. Thompson, 342 Ill. 503, 529 (Ill. 1930)). 

In a civil conspiracy case, certain evidentiary rules apply. Id. at 135. First, 
evidence of similar conduct between a defendant and other members of the alleged group 
is circumstantial evidence. Id. This evidence, called parallel conduct, is not sufficient 
proof, by itself, of an agreement to enter a civil conspiracy. Id. Second, the «mere 
exchange" of infonnation between two companies in the same industry is typical and not 
evidence of a conspiracy. Id. at 147. Third, evidence that shows behavior just as 
consistent with innocence as with guilt is not proof of a conspiracy under the clear and 
convincing standard. Rodarmel v. Pneumo Abex. L.L.C., 2011 IL App (4th) 100463 at 
*26 (Ill. App. 4th Dist. 2011). Finally, the fact that two companies had a common 
member on their board of directors is not evidence of a conspiracy. Id. at ,,27. 

2 
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[n general, a party does not have the duty to warn of dangers that are beyond its 
control. See Turner v. N. 111. Gas Co., 401 Ill. App. 3d 698, 707 (Ill. App. 2nd Dist. 
2010). According to the Illinois Supreme Court, "'duty' is not sacrosanct in itself but is 
only an expression of the sum total of those considerations of policy which lead the law 
to say that the plaintiff is entitled to protection. Kirk v. Michael Reese Hosp. and Med. 
Ctr., 117 11. 2d 507, 527 (Ill. 1987) (quoting W. Prosser & W. Keeton, THE LAW OF 

TORTS sec 53, at 358 (5th ed. 1984)). Illinois does not apply the market-share liability 
theory in tort cases. Smith v. Eli Lilly & Co., 13 7 II. 2d 222, 251 (Ill. 1990). In holding 
that parallel conduct alone wilJ not suffice for proving a civil conspiracy, the McClure 
court warned that .. this case illustrates the potential for industrywide [sic] liability." 
McClure, 188 II. 2d at 142. The court stated that it wanted to ensure that "manufacturer's 
responsibility for the actions of their competitor[s] is based on more than speculation and 
conjecture." Id. 

A court can enter summary judgment "if the pleadings, depositions, and 
admissions on file, together with the affidavits, if any. show that there is no genuine issue 
as to any material fact." 735 ILCS 5/2-1005(c). On a summary judgment motion, the 
court detennines whether there is a genuine issue of material fact by construing the 
"pleadings, depositions, admissions, and affidavits strictly against the movant and 
liberally in favor of the opponent." Gilbert v. Sycamore Mun. Hosp., 156 Ill. 2d 511, 518 
(Ill. 1993). A court may draw inferences from the facts when they are undisputed. Garde 
v. Country Life Ins. Co., 147 Ill. App. 3d 1023, 1029 (Ill App. 4th Dist. 1986). There is 
no issue of fact if a court detennines through its inferences that there is only one 
reasonable way that a juror could view the facts. Id. The court then enters summary 
judgment because a party cannot prove a necessary element of their case and a trial 
would be useless. Ray Dancer, Inc. v. DMC Corp., 230 Ill. App. 3d 40, SO (Ill. App. 2nd 
Dist. 1992 ). 

III. Clear and Convincing Evidentiary Standard 

This Court must first decide whether the clear and convincing evidentiary 
standard applies to a summary judgment motion. Defendant 0-1 argues that the clear and 
convincing evidence standard for circumstantial evidence applies at the summary 
judgment stage. (Defendant's Motion for Summary Judgment, at 10). 0-1 points to the 
ll\inois Supreme Court's decision in McC\ure, another asbestos civil conspiracy case, to 
support its contention. (Id.). Plaintiff argues that McClure did not alter the summary 
judgment test because the court entered a judgment notwithstanding the verdict. 
(Plaintiffs Opposition to Owens-Jltinois' Motion for Summary Judgment, at 9-10). To 
apply the clear and convincing standard at the summary judgment stage, Plaintiff argues, 
"'would stand the test for summary judgment on its head" because courts cannot weigh 
evidence when considering a motion. iliL at 10). Instead, a court must simply construe 
the evidence "against" the movant. (Id.). 

This Court finds that the clear and convincing standard of proof applies at the 
summary judgment stage. In Reed, the Illinois Supreme Court adopted the United States 
Supreme Court's holding that the •"substantive evidentiary burden of proof" applies 

3 
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during a summary judgment motion. Reed v. Nw. Publ'g Co., 124 HI. 2d 495, 512 (JU. 
1988) (quoting Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 252 (1986)). The court 
stated that the U.S. Supreme Court's holding "was equally applicable to actions in State 
court." Id. Although Reed was a libel case. nothing in that court's opinion or logic 
dictates that the clear and convincing rule is only applicable for libel causes of actions. 

The Illinois Supreme Court's ruling in McClure, an asbestos civil conspiracy 
case, reinforces this Court's finding. While McClure did not directly address whether a 
trial court must apply the clear and convincing evidentiary standard at the summary 
judgment stage, the court's reasoning is instructive. In McClure, the court reversed a jury 
verdict in a asbestos civil conspiracy case and entered judgment in favor of the defendant 
in the case, Owens-Coming. McClure, 188 Ill. 2d at 15 L-52. The plaintiff in that case 
only presented circumstantial evidence to support its civil conspiracy claim. Id. at 143. 
Stating that the plaintifrs evidence of contact between the alleged conspirators was too 
isolated, the coun concluded: 

"Even when considered in the light most favorable to plaintiffs, 
evidence of these contacts was as consistent with innocence as with 
guilt. (citation omitted). Plaintiffs showed separate acts by the 
alleged conspirators, but the evidence failed to show that these acts 
were connected by an agreement. (citation omitted). To conclude, 
based on the evidence of record, that defondants engaged in a 
conspiracy requires speculation. Liability based on such speculation 
is contrary to tort principles in Illinois (citation omitted) and to the 
clear and convincing standard of proof applicable in civil 
conspiracies cases". Id. at 151-52. 

The Illinois Supreme Court in McClure did not construe every fact "against" the moving 
party in the case, as the Plaintiff suggests a court should. lnstead, the court applied the 
clear and convincing standard and then viewed the facts in a light most favorable to the 
plaintiff (the non-moving party in the case). The supreme court's analytical steps show 
that a trial court can apply the clear and convincing standard without inappropriately 
"weighing" the evidence. 

In antitrust conspiracy cases. the clear and convincing evidentiary standard 
applies at the summary judgment stage. Ray Dancer, 230 Ill. App. 3d at 50-51. The court 
in McClure looked to antitrust conspiracy law to guide it in making its holding because 
an important element in both civil and antitrust conspiracy cases is an agreement. 
McClure, 188 Ill. 2d at 135-36; Prods. Liab. Ins. Agency, Inc. v. Crum & Forster Ins. 
Cos., 682 F.2d 660, 663(7th Cir. 1982). In the antitrust context, the 7th Circuit states that 
it "would be a waste ohime" to hold a trial if the plaintiff caru10t establish a necessary 
element of its case. Prods, Liab., 682 F.2d at 663. 

Summary judgment is only appropriate when the right of the moving party is 
certain. Gilbert, l 56 Ill. 2d at 518. But, to hold a trial when no jury could reasonably find 
for a plaintiff is, as the 7th Circuit noted. a "waste of time." Prods. Liab., 682 F.2d at 663. 
It is clear that this Court has a duty to apply the clear and convincing standard given the 

4 
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,- -~--------------------------------------------

Illinois Supreme Court's broad language in Reed and that court's reasoning in McClure. 
Therefore, the Court will apply the clear and convincing evidentiary lens to Plaintiffs 
circumstantial evidence. 

IV. Analysis and Decision 

A. Conspiratorial Agreement 

Plaintiff has no direct evidence of a conspiratorial agreement between 0-I and 
other asbestos manufacturers to conceal the health-risks of asbestos. The Plaintiff relies 
on circumstantial evidence in trying to prove its civil conspiracy case. This circumstantial 
evidence, therefore. is subjected to the clear and convincing standard of proof. The 
evidence presented to this Court must, in a light most favorable to the Plaintiff, establish 
that a reasonable jury could find for Plaintiff on both elements of the civil conspiracy 
cause of action. 

The 4th District Court of Appeals has already examined most of Plaintiff's 
evidence. in Gillenwater v. Honeywell Int'l. Inc., and determined that there was no clear 
and convincing proof of a conspiratorial agreement. Gillenwater. 2013 IL App (4th) 
120929 at * 17-18. First, the court stated that evidence of a shared di rector did not 
"'reasonably tend[} to exclude'" the possibility that the two cQmpanies were acting 
independently. Id. at* 16. The evidence thus was only parallel conduct and not enough 
evidence, by itself. to prove a conspiracy. Id. The court went on, however, to say that in a 
light most favorable to the plaintiff, a distribution agreement between 0-1 and Owens
Coming could have signaled an implied understanding to conceal or not disclose the 
dangerous nature of asbestos. Id. at * 18. Between 1953 and 1958. 0-l manufactured 
Kaylo, an asbestos-containing product, and Owens-Coming distributed it. Id. at * 17-18. 
The court stated that both companies knew that asbestos products were .. potentially a 
respiratory hazard" and also understood that placing a warning label on Kaylo would 
reduce sales, an unsatisfactory business result for both companies. Id. at "'18. But, the 
court concluded that because the agreement to distribute Kaylo ended in 1958 when 0-I 
sold the Kaylo division to Owens-Coming, the scope of the conspiracy did not extend 
past the 1958 sale. Id. at * 18-21. 1 

This Court's finding, in regards to the evidence of shared directors and a 
distribution agreement, mirrors the 4th District Court of Appeals' finding. While 0-I and 

1 The Gillenwater court relied on a number of U.S. Supreme Court decisions about the 
scope of a criminal conspiracy to come to their conclusion. Rodarmel, 2011 IL App (4th) 
l 00463 at "'18-21. First, the court stated that the object of the alleged conspiracy between 
0-I and Owens-Corning would have been accomplished upon the 1958 sale. Id. at *20. 
While 0-1 certainly would not have wanted to be sued, the court said it would stretch the 
conspiracy to "absurd lengths" to say that it still existed in the I 970's when the plaintiff 
in the case was exposed to asbestos. Id. Second. the court stated that regardless of the 
length of time, 0-I's sale of the Kaylo division signified a withdrawal from the 
conspiracy. Id. at *21. 

5 

f 
I I 

A340

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



Owens-Coming did share directors, this is only parallel conduct among two businesses 
and not enough on its own to prove a conspiracy. Further, although a reasonable jury 
could find that 0-l and Owens-Corning had an implied conspiratorial agreement between 
1953 and 1958 when the companies had a distribution agreement, the possible conspiracy 
terminated when 0-I sold the Kaylo division in 1958. Therefore, any potential conspiracy 
0-I entered with Owens-Coming during the distribution agreement ended before Mr. 
Turville's employment at Rockford Products from 1961to1999. 

Plaintiff points to a number of other facts as proof of a conspiratorial agreement 
between 0-1 and other asbestos manufacturers. Plaintiff says that the common ownership 
of stock between 0-1 and Owens-Coming shows a conspiratorial agreement. This Court 
finds, however, that common ownership of stock is just as consistent with innocence as 
with guilt. 

Next, Plaintiff claims that the sharing of information between O·I and Owens· 
Coming illustrates an implied conspiratorial agreement. The sharing of infonnation 
between companies, though, is "common practice'' according to the IJlinois Supreme 
Court and shows no evidence of an agreement. McClure, 188 m. 2d at 148. Therefore, 
the Court finds that 0-l and Owens-Corning's sharing of pamphlets about asbestos does 
not show a conspiratorial agreement. 

The fact that a director of both Bendix and Johns-Manville (two other asbestos 
companies) attended a Johns-ManviUe board meeting and the birthday party for Michael 
Owens in September of 1959 also does not show a conspiratorial agreement. Again, 
evidence that is just as consistent with innocence as with guilt is not clear and convincing 
evidence ofa conspiracy. Rodannel, 2011 IL App (4th) 100463 at *26. Further, the 
sharing of a member of a board of directors between companies is not evidence of a 
conspiracy. Id. at •21. In this case, the attendance of a Johns-Manville meeting by a 
member of Johns-Manville's and Bendix's board of directors is not evidence of a 
conspiratorial agreement. Business and personal explanations abound for why the board 
member attended the celebration. The Court finds this is not evidence of a conspiratorial 
agreement. 

The Plaintiff presents other evidence which it believes supports the civil 
conspiracy counts. The Court, however, places little weight on it because it deals with 
other companies or has no relevance to establishing a conspiratorial agreement involving 
0-I. 

This Court finds that, in a light most favorable to the Plaintiff, there is no 
evidence of any agreement by 0-I to enter a conspiracy after 1958. An agreement is an 
essential element to proving a conspiracy. Because Plaintiff does not meet the agreement 
prong, the conspiracy counts fail. The Court, therefore, believes it is unnecessary to 
examine the second prong of a civil conspiracy cause of action-a tortious act committed 
in furtherance of the conspiracy. 

6 
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B. Duty to Warn 

Defendant 0-1 argues that it owed no duty to warn Plaintiff of the dangers of 
other producer's asbestos products. Because 0-l had no relationship with Plaintiff and 
did not assume a duty to warn Plaintiff, 0-1 asserts that it had no duty to warn him of the 
dangers of asbestos. 0-I states that to impose a duty on it for the actions of other 
manufacturers post-1958, when 0-I no longer had an asbestos division, would be akin to 
market share liabi\ity and conttary to the minois case \aw. O~l points to Smith (which 
rejected market share liability) and McClure, among a number of other cases, as support 
for its argument. 

Plaintiff maintains that 0-1 knew of the dangers of asbestos and failed to post 
warnings on its products when it was still in the asbestos business. Plaintiff, however, 
cites no case law directly supporting its proposition that 0-I owes a duty for actions it 
took prior ta Mr. Turville's exposure to asbestos products. 

Imposing a duty on 0-1 in this instance would realize the McClure court's fears 
that civil conspiracy counts in cases such as this one could detach liability from 
manufacturer responsibility. This Court must consider the policy implications of finding a 
duty for 0-I in this case. To impose a duty, this Court finds, would create a system akin 
to market share liability and the Illinois Supreme Court rejected market share liability in 
Smith. Plaintiff points to no cases that suggest otherwise. 0-l's responsibility for 
warning of asbestos dangers ended when its control over its asbestos products ceased-in 
1958. After that point, 0-I had no control over other Companies' decisions to warn or 
not. Because Mr. Turville's exposure to asbestos at Rockford Products Corporation 
occurred after 0-1 sold its asbestos division, 0-1 had no duty to warn Mr. Turville about 
the dangers of asbestos during the years of his employment, 1961-1999. 

V. Conclusion 

For the foregoing reasons, Defendant Owens· Illinois motion for summary 
judgment, pursuant to 735 ILCS 5/2-JOOS(c), is granted as to Counts 1-2 and 5-6 of 
Plaintiff Gidget Turville's Amended Complaint. The Court finds and Orders as follows: 

Date 

1. Defendant's Owens-Illinois Motion for Summary Judgment as to Counts 1-2 
and 5-6 of the Amended Complaint is Granted. 

2. There is no just reason for delaying enforcement or appeal from this judgment. 

1 
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ENTERED this 

IN THE CIRCUIT COURT OF THE SEVENT 
MORGAN COUNTY, ILLI:O~~DICIAL CIRCUIT 

Plaintiff 

vs. Case No. 

ORDER 
Defendant. 

·n1\ ~ c [lfol ~ L11::rYv'-,ivj ~/[)'v'e ~ 

~veJO.U+ Ot,ufv1.S' 'J--LI t0--o;1· 1 l f\l. •5 

-=--+-

f\5V ~(V\/Y\~j ~~Jd~._r J l r ~ ~ 
ll~& ~ iJY ,UJ'UP 1¥'4.} .· 

D vlr Pitt1h hf ~C~ 
1 

Owtvl,!> J.Li ,',,,,ais, Inc, 

jY\ 0 h iYcS 0;,fVI /l'>t'".'.) ,ri.t1 J"""',..d- bf!/1N1ED,. 

~fl'\£4"_) ~lp_,,.J 0 1o1.4 t<A-~ ~ /~/IY 
'b o~ ' i/1v>1~, / 1cC FILED 

AUG 2 9 2014 
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ST ATE OF IlLINOIS 
COUNTY OF McLEAN 

Plaintiff/Petitioner, 

vs 

Defendant/Respondent. 

( I I t,/ DATE: I \ 

Name 
Attorney for . ) 
Address 

\) 
City 

/ 
0 Telephone (iJ 

-; ( i 
I:. 0 

ORDER 

i 

~ 

),,· •. 

\, 

IN THE CIRCUIT COURT OFT 
ELEVENTH JUDICIAL CIRCUIT 

SEP 2 3 2014 

CIRCUIT CLER!< 

/ 
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STATE OF ILLINOIS 
COUNTY OF McLEAN 

i' 

_____ -_t _____ \ ____ -··-----+--=-.+-'---=-=-=--------~-- ) 

Name 
Attorney for 
Address-:) .. 
City 
Telephone \, :1 

vs 

) 
) 
) 

Defendant/Respondent. ) 

(I.. 

( ) 

IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 

IL 
SEP 2 3 2014 

CIRCUIT CLERK 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIR<;!Jl'f I L 

County of McLean <t 
1 =ci SEP 2 3 2 

J1{1/'dV } ~ 
T } CIRCUIT CLERK 

Plaintiff(s) 

vs. // I 
l'/tef«A10 frbt2;c L(....C., I ~, 

} 
} 
} 
} 

Case Number -----
Defundant(s) 

CASE MANAGEMENT ORDER 

This cause coming to be heard for a Case Management conference pursuant to Supreme 
Court Rule 218, d~ notice having been given, the Court finds that counsel for the following 
parties were present for thi;: conference: 

FURTHER IT IS HEREBY ORDERED: 

Written discovery shall be initiated by------------------

Written discovery shall be answered 

All party depositions shall be completed by _______ __,_ _________ _ 

Plaintiff shall respond to Rule 213 interrogatories by UJo ~ I'; 2<?/.L/ 
Plaintiffs Rule 213 witnesses shall be deposed by £>~~brt1/ /

1 
2c::J /t/ 

Defendant shall respond to Rule 213 interrogatories by :Jq/?c,f'c(/ -;Y ">:
7 

Zf?/ . .S:
Defendant's Rule 213 witnesses shall be deposed by H«c?lz I I zcf)/ 5 

I 

Motions for summary judgment or other dispositive motions be filed by_ If L?c-// I 1 Q?/ _s---
~ ~ , 

Pretrial motions, including Motions in Limine,, ai:!5iJ1otices pursuant to Supreme Court Ruic 
237(b) be filed by //,,::>re: I I / zc) /.S 

~ ~ l 

All rebuttal witnesses disclosed 

All rebuttal witnesses deposed 

Case be set for trial on the jury calendar commcncing_::}<-/rtt? 2V /S Cq f&74,p=~/ 
Subsequent Case Management Conference is set for / I ct I d.d I I[ at_~..:...L-J!I"-M ___ _ 

Other: OwQ.ts- ~JVOi:.s. '1.mc.. ~ th • 
11!. UHJ.S. ;p, (Ov,.rc> ~ 

Circuit Judge 

~ .. [Ja::J cf;!. ~"" 
Case Management Order . . I ruJ\ -
April 2010 

4
,/ n ,LJ ~ 1 ....A 

NJlfL.- lrvvt/M c· ..'.\\.ell L ei ,'lo..,.....-"' uc.£--i!f-7 ~u.J\ t..l'c~ R. a- 'O A346
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ST ATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

RICHARD RICE, Special Administrator of the 
Estate of DORIS RICE, Deceased, 

Plaintiffs, 

v. 

HONEYWELL INTERNATIONAL, INC., et al., 

Defendants. 

ORDER 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

I I~L-50 

Ff l ED 
SEP 2 3 2014 

CIRCUIT CLERK 

This cause coming before the Court on Defendant Owens-Illinois, Inc.'s Motion for 
Summary Judgment, it is hereby agreed and ORDERED that: 

Dated: _____.L-9.-=-1"---"'~'--· "-1-J Y--

Agreed to by: 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. 
12997·8~70 

Agreed to as to form by: 

Counsel for Plaintiff 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MC LEAN 

CHARLES WILCOX, JR., 
Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 

No. 11L90 
2 FILED n 
~ 0 
c3 SEP 2 3 2014 ~ 

v. 

PNEUMO ABEX LLC, et. al., 
Defendants. 

:?! ~ 
CIRCUIT CLERK 

ORDER 

THIS CAUSE coming to be heard before the Corni for CMC and various motions, 

parties present and the Court being fully advised, IT IS ORDERED: 

1. 

2. 

3. 

OI's Motion for Summary Judgment on the civil conspiracy counts (1 and 
4) are ALLOWED over Plaintiffs objection for the same reasons the 
Court has allowed previous motions for summary judgment on such 
counts in prior cases. 

This matter remains set for trial on February 2, 2015 at 9:00am. 

Final Pre-Trial is scheduled for Y~ 2-6 , 2015 at C(. ~. 

~tvher-~ ~·~ ~" ~ ~u.""""'._1 4-~~ tr AUowe.D 
~ 0-1 ;h ~ l~ .:~ f"'oJr..c.d- iJ;....J-i.A'~ ~ ~kJ,.q./.( 
o.t.5~. 

Dated: September 23, 2014 

~~ 0''<]<,-1-

f'--\..'1 c.. - 0 \ 
Files: Wilcox 11L90:0rders:0-09232014.doc 
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ST ATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF McLEAN 

L YSLE WILLEY, individually and 
POLLY RAGUSA, as Special 
Administrator of the Estate of 
MARCELLINE WILLEY, Deceased; 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

2 
FILED CJ 

<t: 0 

::l SEP 2 3 2014 ~ 
~ ~ Plaintiffs, 

CIRCUIT CLERK 
v. No. 11 L 166 

PNEUMO ABEX LLC, et. al. 
Defendants. 

THIS CAUSE coming to be heard before the Court, IT IS ORDERED: 

1. 

2. 

3. 

4. 

5. 

) 6. 

OI's Motion for Summary Judgment on the civil conspiracy counts (16-
18, 22~24) are ALLOWED over Plaintiffs objection for the same reasons 
the Court has allowed previous motions for summary judgment on such 
counts in prior cases. 

Unimin Corporation's Motion for Summary Judgment based on lack of 
product identification is ALLOWED over Plaintiffs' objection. 

John Crane's Motion for Summary Judgment based on lack of product 
identification is ALLOWED over Plaintiffs' objection. 

Unimin Corporation's Motion for Summary Judgment based on lack of 
product identification is ALLOWED over Plaintiffs' objection. 

US Silica's Motion for Summary Judgment will be heard after the 
following briefing schedule: (a) Plaintiffs to respond to the pending 
motion by November 23, 2014; (b) US Silica to reply prior to the hearing 
date to be set at a date agreeable to the parties and the Court's schedule 
sometime after November 23, 2014. 

This matter remains set for trial on February 2, 2015 at 9:00am. 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF McLEAN 

EMIL RAGUSA, 

Plaintiff, 

v. 

HONEYWELL INTERNA TI ON AL, INC., 
et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

No. 12-L-180 

FIL FD 
OCT 3 0 2014 

CIRCUIT CLERK 

This cause coming before the Court on Defendant Owens-Illinois, Inc. 's Motion for 
Summary Judgment, it is hereby agreed and ORDERED that: 

Dated: Uio6fut. 710 1 ?-01 L.f 

Agreed to by: 

Counsel for Owens-Illinois, Inc. 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Co'unsel for Owens-Illinois, Inc. 
12997-9175 

Agreed to as to fonn by: 

Counsel for Plaintiff 

CJ 
0 
c: 
z 
:;l 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

KIMBERLY LAWSON, Individually and 
as Special Administrator of the Estate of 
MARY LAWSON, Deceased, 

Plaintiffs, 

v. 

No. 08-L-161 

FILED 
HONEYWELL 
INTERNATIONAL, INC., et al., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

n 
a 

OCT 3 0 2014 ~ 

Defendants. CIRCUIT CLERK 

ORDER 

This cause coming before the Court on Defendant Owens-Illinois, Inc.'s Motion for 
Summary Judgment, it is hereby agreed and ORDERED that: 

Over Plaintiff's objection, Owens-Illinois, Inc.'s Motion for Summary Judgment is 
GRANTED. Owens-Illinois's motion is granted as to the exposure counts due to 
lack of product identification. Owens-Illinois's motion is granted as to the 
conspiracy counts for the same reasons this Court has granted sit 1lar tions in 
the past. Summary Judgment is hereby t red in favo f Ow lli oi , Inc. 
and against Plaintiff on all coun s. 

Dated: /0' fi2 • J t/ 
Agreed to by: 

Counsel for Owens-Illinois, Inc. 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. 

Agreed to as to fonn by: 

Counsel for Plaintiff 

=< 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

DAVID BRAY and RICHELLE BRAY, ) 
) 

FILED Plaintiffs, ) 
) z 

<l: 
) 10-L-175 !d NOV 2 4 2014 v. 
) :a: 

PNEUMO ABEX CORPORATION, et al., ) CIRCUIT CLERK 
) 

Defendants. ) 

ORDER 

This cause coming to be heard on Owens-Illinois, Inc.'s Motion for Summary Judgment, 
it is hereby agreed and ORDERED that: 

Over Plaintiffs' objection, Owens-Illinois, Inc.'s Motion for Summary Judgment 
is GRANTED as to all remaining counts. Summary judgment is 1 reb e tered in 
favor of Owens-Illinois, Inc. and against Pl · tiffs. 

Dated: _l \~(_d-_L..\_/_l_L-t-_ 

Agreed to as to form by: 

~~ cckie1 for Plaintiffs 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. 

12997-8353 CH2\146133!3.J 

Agreed to by: 

Counsel for Owens-Illinois, Inc. 

("') 
0 
c:: 
2 
~ 
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ST A TE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

RODNEY WHITTINGTON and CATHY 
WHITTINGTON, 

Plaintiffs, 

v. 
[:I 1 F 0 r L....i ~.... . . n 

0 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 12-L-101 ~ 
LLJ 
--' 
(.) 

"' c:: J,c\N 0 ~ Z01S 2 
PNEUMO ABEX LLC., et al., ~ 

-j 
""""' 

CIRCUIT CLERK 
Defendants. 

ORDER 

This cause coming before the Court on Defendant Owens-Illinois, Inc.'s Motion for 
Summary Judgment, it is hereby agreed and ORDERED that: 

Over Plaintiffs' objection, Owens-Illinois, Inc.'s Motion for Summary Judgmen 
is GRANTED on all counts. Owens-Illinois's motion is granted as to th 
conspiracy counts for the same reasons this Court has granted similar mof s i 
the past. Summary Judgment is hereb)} e red in fa of Owens-Illin is, I 
and against Plaintiffs on all counts. ,.... 

~~ 
Counsel for Owens-Illinois, Inc. 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. 
12997-7841 

CH2\15867335. I 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CffiCUIT 

COUNTY OF McLEAN 

MARGE SIMMONS, Individually, and as 
Special Administrator of the Estate of GENE 
SIMMONS, deceased, and RUTH KROEZE, 
Individually, and as Special Administrator of the 
Estate of JACK KROEZE, Deceased, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FILED M 

SEP 11 2015 
0 
c: 
2 

Plaintiffs, ~ 
CIRCUIT CLERK 

v. 13-L-83 

PNEUMO ABEX LLC, et al., 

Defendants. 

ORDER 
This cause coming before the Court on Defendant Owens-lllinois, Inc.'s Motion for 

Summary Judgment re: Kroeze, it is hereby agreed and ORDERED that: 

Over Plaintiffs' objection, and for the reasons this Court has granted similar 
motions in the past, Owens-Illinois, Inc. 's Motion for Summary Judgment is 
GRANTED as to the conspiracy counts pied by Plaintiff Kroeze. Summa 
Judgment is hereby entered in fa7~~!~ns-Illinois gainst Plaintif 
remaining counts pied by Plaintifflj I/) 

9 //\ /t5 

~~· 
Counsel for Owens-Illinois, Inc. 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens~Illinois, Inc. 
1299?·n?4 CH2\170582B9.l 

Judge Rebecca 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

SAM NEAL, Individually and as Special 
Administrator of the Estate of RUTH 
NEAL, Deceased, 

Plaintiff, 

v. 

PNEUMO ABEX CORPORATION, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

12-L-190 

2 
FILED 0 

~ g 
~ NOV 30 2015 ~ 

CIRCUIT CLERK 

This cause coming before the Court on Defendant Owens-Illinois, Inc.'s Motion for 
Summary Judgment, the Comt having reviewed the submissions and being advised in the 
premises, it is hereby ORDERED that: 

Owens-Illinois, Inc.'s Motion for Summary Judgment is GRANTED on all counts 
over Plaintiff's objection. Summary Judgment is granted in Owens-Illinois's 
favor as to the Conspiracy Counts of the Amended Complaint for the same 
reasons this Court has granted similar motions in the past. Judgment is hereby 
entered in favor of Owens-Illinois, Inc. and against Plaintiff on all counts. 

Dated:_......_//_.$()_·~/!) __ 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. \ 
12997-9192 '\ ,\ \ ~~ 
'"'" ""' "'· ' \J\J ~i . 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

JILL SUNDERLAND, Individually, and as ) 
Special Administrator of the Estate of TIMOTHY ) 
SUNDERLAND, Deceased, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
PNEUMO ABEX LLC, et al., ) 

) 
Defendants. ) 

ORDER 

12-L-107 z FILED 
~ 8 
13 NOV 3 0 2015 c: 
~ ~ 

CIRCUIT CLERK 

This cause coming before the Court on Defendant Owens-Illinois, Inc.'s Motion for 
Summary Judgment, the Court having reviewed the submissions and being advised in the 
premises, it is hereby ORDERED that: 

Owens-Illinois, Inc. 1s Motion for Summary Judgment is GRANTED on all counts 
over Plaintiffs' objection. Summary Judgment is granted in Owens-Illinois's 
favor as to the Conspiracy Counts of the Complaint for the same reasons this 
Comi has granted similar motions in the past. Judgment is hereby entered in 
favor of Owens-Illinois, Inc. and against Plaintiff on all counts. 

Dated:_/~/. _j_Q_, /_5 __ 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. 
12997-7844 

CH2\l 7504200. l 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

SHANNON NELSON, Individually and as 
Special Administrator of the Estate of 
CHARLES NELSON, Deceased, 

Plaintiff, 

v. 

PNEUMO ABEX LLC, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

14-L-85 

2 FILED n 

~ NOV 3 0 2015 g 
2 ~ 

CIRCUIT CLERK 

This cause coming before the Court on Defendant Owens-Illinois, Inc.'s Motion for 
Summary Judgment, the Court having reviewed the submissions and being advised in the 
premises, it is hereby ORDERED that: 

Owens-Illinois, Inc.'s Motion for Summary Judgment is GRANTED on all counts 
over Plaintiffs' objection. Summary Judgment is granted in Owens-Illinois's 
favor as to the Conspiracy Counts of the Complaint for the same reasons this 
Court has granted similar motions in the past. Judgment is hereby entere 
favor of Owens-Illinois, Inc. and against Plaintiff on all counts. 

Dated: __._J_,__/.-=-3o~-JS'~--

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. 
12997-9496 

CH2\l 7504172.1 

Judge Rebecca s· 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

JANET STARKEY, Individually, and as 
Special Administrator of the Estate of 
RUSSELL STARKEY, SR., Deceased, 

Plaintiff, 

v. 

ILLINOIS CENTRAL RAILROAD 
COMP ANY, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

13-L-103 

z FILED 
s 
~ NOV ~ 0 2015 

CIRCUIT CLERK 

This cause coming before the Court on Defendant Owens-Illinois, Inc.' s Motion for 
Summary Judgment, the Court having reviewed the submissions and being advised in the 
premises, it is hereby ORDERED that: 

Owens-Illinois, Inc.'s Motion for Summary Judgment is GRANTED on all counts 
over Plaintiffs' objection. Summary Judgment is granted in Owens-Illinois's 
favor as to the Conspiracy Counts of the Complaint for the same reasons this 
Court has granted similar motions in the past. Judgment is hereby entered i 

favor of Owens-Illinois, Inc. flZ counts. /VlfJ_LJAI 

Dated:__,,_.//-'--". Jo~·/~~--

Order 

prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. ~ 
12997-9293 ~ ~ ~ 
CH2" "°'' "·' '\/\I ~ . 

Judge Rebecca · 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

DORIS THOMAS, Individually, and as Special 
Administrator of the Estate of JOHN 
THOMAS, Deceased, 

Plaintiff, 

v. 

· PNEUMO ABEX LLC., et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

No. 13-L-84 

FILED 0 z a i NOV 30 2015 ~ 
CIRCUIT CLERK 

This cause coming before the Court on Defendant Owens-Illinois, Inc. 's Motion for 
Summary Judgment, the Court having reviewed the submissions and being advised in the 
premises, it is hereby ORDERED that: 

Owens-Illinois, Inc.'s Motion for Summary Judgment is GRANTED on all counts 
over Plaintiffs' objection. Summary Judgment is granted in Owens-Illinois's 
favor as to the Conspiracy Counts of the Complaint for the same reasons this 
Court has granted similar motions in the past. Judgment is hereby entered · 

favor of Owens-Illinois, Inc. ~-in-t1-·f_f-on-al-r-l-!'c-u_n_t_s. _____ __,.,,_ 

Dated:~/ J'---=~3fJ-=---'-'.J ~'-----
Judge Rebecca 1 unons Foley 

Order prepared by: 
Matthew V. Chimienti 
SchiffHardinLLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. I 2997-9272 CH2\l 6818042. J 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

JEFF ANDERSON, Individually and as 
Special Administrator of the Estate of 
GRACE ANDERSON, Deceased, 

Plaintiff, 

v. 14-L-101 2 FILED 
HONEYWELL INTERNATIONAL, et al., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

("') 

~ NOV ao 2015 ~ 
~ ::.;! 

Defendants. CIRCUIT CLERK 

ORDER 

This cause coming before the Court on Defendant Owens-Illinois, Inc.'s Motion for 
Summary Judgment, the Court having reviewed the submissions and being advised in the 
premises, it is hereby ORDERED that: 

Owens-Illinois, Inc.'s Motion for Summary Judgment is GRANTED on all counts 
over Plaintiffs' objection. Summary Judgment is granted in Owens-Illinois's 
favor as to the Conspiracy Counts of the Complaint for the same reasons this 
Court has granted similar motions in the past. Judgment is hereby entered · 
favor of Owens-Illinois, Inc. and against Plaintiff on all co ts. 

Dated: // 'j{) ·JS 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 ~ 
Counsel for Owens-Illinois, Inc. 

,,,,,_,,,, I ~ '\~ 
c"'"''"""'' VV . t , 

L/]j------r-+-------+-
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

CYDNEY WILLIAMS, Executrix of the Estate 
of WERNER THEOBALD, Deceased, 

Plaintiff, 

v. 

PNEUMO ABEX LLC, et al., 

15-L-66 
2 FILED 
L5 ('") 

0 
c:: 
2 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~ NOV~ 0 2015 
~ 

CIRCUIT CLERK 
ORDER 

This cause coming before the Court on Defendant Owens-Illinois, Inc.' s Motion for 
Summary Judgment, the Court having reviewed the submissions and being advised in the 
premises, it is hereby ORDERED that: 

Owens-Illinois, Inc.'s Motion for Summary Judgment is GRANTED on all counts 
over Plaintiffs objection. Summary Judgment is granted in Owens-Illinois's 
favor as to the Conspiracy Counts of the Complaint for the same reasons this 
Com1 has granted similar motions in the past. Judgment is hereby entered 1 

favor of Owens-Illinois, Inc. and against Plaintiff on all c ts. 

Dated: //v 3o ·~ 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. 
12997-9570 
CH2\17504 I 54. I 

~~---¥-
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MCLEAN 

MELISSA MARTIN, Special Administrator of ) 
The Estate of DENNIS DOUGHERTY, Deceased, ) 

Plaintiff, 

v. 

AKZO NOBEL PAINTS, LLC, f/k/a THE 
GLIDDEN CO., et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

13-L-91 

:z FILED 
;ii 

NOV 3 0 2015 -..J 
0 

~ 

CIRCUIT CLERK 

("') 
0 
c: z 
=< 

This cause coming ~efore the Court on Defendant Owens-Illinois, Inc.' s Motion for 
Summary Judgment, the Court having reviewed the submissions and being advised in the 
premises, it is hereby ORDERED that: 

Owens-Illinois, Inc.'s Motion for Summary Judgment is GRANTED on all counts 
over Plaintiff's objection. Summary Judgment is granted in Owens-Illinois's 
favor as to the Conspiracy Counts of the Complaint for the same reasons this 
Court has granted similar motions in the past. Judgment is hereby entered in 
favor of Owens-Illinois, Inc. and against Plaintiff on all counts . 

Order prepared by: 
Matthew V. Chimienti 
Schiff Hardin LLP 
233 S. Wacker Dr., Ste. 6600 
Chicago, IL 60606 
Counsel for Owens-Illinois, Inc. Q 
~::,~::m1 -0 ~ \ 

D 

.) 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

COUNTY OF MC LEAN 

ROBIN GOULD and LYNDA RUSH, as ) 
Co-Executors of the Estate of ) 
GENE SCHAAB, Deceased, ) 

Plaintiffs, ) 
) 

v. ) 
) 

AIR & LIQUID SYSTEMS CORP., et. al., ) 
Defendants. ) 

ORDER 

z FILED 
<! 
LI.I DEC 1 8 2015 -l 
(.) 

~ 

CIRCUIT CLERK 

No. 13 L 105 

CAUSE coming on for various motions, parties present and the Court being fully 
advised, IT IS ORDERED: 

1. Plaintiffs' motion to compel General Electric is CONTINUED at 
Plaintiffs' request and set for hearing on January 7, 2016 at 9:00am without further notice 
required; 

2. JP Bushnell's motion to strike the prayer for punitive damages in the 
negligence counts is ALLOWED over Plaintiffs' objection . 

n 
0 c z 
~ 

. ·~ 

3. Ameron, Brand, CertainTeed and Sterling's motions for summ~a'c:-:s~e..,,_a-------
on lack of product identification are ALLOWED over Plaintiffs' objection. · 

4. Abex and OI's motions for summary judgment based on civil conspiracy 
and lack of product identification are ALLOWED over Plaintiffs' objection. 

5. Honeywell's motion for summary judgment based on civil conspiracy is 
ALLOWED over Plaintiffs' objection; a briefing schedule on the product identification 
portion of the motion is as follows: Plaintiff to respond by January 5; any reply to be on 
file by January 7. 

6. The case remains set for February trial and CMC January 7, 2016 @9am. 

Dated: /J · / 0 '/$ 
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STA 1E OF lLLINOIS 
COUNTY OF McLEAN 

Plaintiff/Petitioner, 

vs 

Defendant/Respondent. 

DATE: \ ! / 
----·--·-----------··-·---·-

Name \/ , 
Attorney for c. \ , , 
Address 
City 
Telephone 

ORDER 

IN THE CIRCUIT COURT OF 
ELEVENTH JUDICIAL CIRCUI 

FILED 
JAN 0 7 2016 

CIRCUIT CLERK 

\ 
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STATE OF IWNOIS va!: -2_,Jtu__,1~ 
CIRCUIT COURT 

SEVENTEENI'HJUDJCIAL CJRCUIT ~:,,,,•::~ --:f. A"~~ 

J, EDWARD PROCHASKA 
Circuit Judge 

.. ., Clerk of~ ,c ~h~t 
Winnebago County CO'urthous~- .. .. . ·•~'::''.•i• 

400 West State Street 
Rockford, Illinois 61 IOI 

PHONE (&IS) l(9-4&()4 'f'AX (8U) 3194801 

July 30, 2014 

Steven Wood, Esq. 
Wylder Corwin Kelly, LLP 

Matthew Fischer 
Steve Copenhaver 
Schiff Hardin, LLP 207 E. Washington Street, Ste. 102 

Bloomington, JL 6170 l 233 S. Wacker Dr., Suite 6600 
Chicago, IL 60606 

Gidget Turville, as Special Administrator of the Estate of Dale Turville, Deceased v. 
Honeywell International INC., et al 

CASE No. 11 L 42 

MEMORANDUM DECISION and ORDER 

THlS matter comes for Decision on Defendant Owens-Illinois lnc.'s Motion for 
Summary Judgment, pursuant to 735 ILCS 5/2-J005(b), on the civil conspiracy counts 
(l-2 and 5-6) filed by Plaintiff Gidget Turville in her Amended Complaint. The Coun, 
having reviewed the motion, briefs, attached exhibits. and relevant case law, and having 
heard arguments of Counsel, does hereby Find and Order as follows: 

I. Background Information 

Dale Turville worked for Rockford Products Corporation from 196 l to 1999. 
{Plaintiffs Amended Complaint, Count One.~ I). On April 9, 2011, Mr. Turville died 
after having been diagnosed with lung cancer and asbestosis. (ld. at 1's 12, 23). The 
Court appointed Gidget Turville as Special Administrator of the Estate of Dale Turville. 
(Id. at~ 29). Plaintiff Gidget Turville alleges that Mr. Turville, while working at 
Rockford Products Corporation, was exposed to asbestos-containing products. (Id. at ,I's 
2-3). Plaintiff alleges that Defendant Owens-Illinois (0-I} took part in a conspiracy, with 
a number of other asbestos-manufactures, to conceal the dangers of asbestos. (Id. at ~•s 
21-22). O-f's participation in the alleged conspiracy, Plaintit't'claims, proximately caused 
Mr. Turville's death by concealing the ha.m1ful effects of asbestos exposure. (!.!Lat 'i124). 

1 
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Defendant 0-1 is primarily a glass manufacturer but, between 1948 and April 
1958, the company made a substance called "Kaylo." (Defendant's Motion For Summary 
Judgment, at l ). Kaylo contained asbestos. (lgJ In April 1958, 0-1 sold the Kaylo 
business to Owens Coming, who continued to make the product until some point in the 
early 1970's. {lg.). 0-1 has moved for summary judgment on the civil conspiracy counts. 
(Id. at 7), arguing that the Plaintiff's circumstantial evidence does not raise a genuine 
issue of material fact when examined under the clear and convincing standard required in 
a civil conspiracy case. (.l.!L). 

The Court has considered all of the evidence presented by both parties to the 
motion and will refer to it as needed throughout the Analysis and Decision section. 

JI. Applicable Law 

A c.ivil conspiracy is an intentional tort that exists when two or more parties join 
together to ''accomplish□ by concerted action either an unlawful purpose or a lawful 
purpose by unlawful means.n McClure v. Owens Coming Fiberglas CQ!l>., 188 Ill. 2d 
102, 133 (Ill. 1999) (quoting Buckner v. Atlantic Plant Maintenance. Inc.,_182 Ill. 2d 12, 
23 (UL 1998)). To prove a civil conspiracy, a plaintiff must show that the parties involved 
had an agreement and that one or more parties committed a tortious act with the intent of 
furthering the conspiracy. McClur~ 188 Ill. 2d at 133. Once two or more parties form 
such an agreement, each party is liable for all tortious acts done to further the agreement 
by the others. Adcock v. Bcakegate. Ltg., 164 Ill. 2d 54, 64 (Jll, 1994), A party's 
agreement to enter a conspiracy must be knowing and voluntary. McClure, 188 Ill. 2d at 
133~134. 

Having direct evidence of a civil conspiracy is rare. !fl.. at 134; Gillenwater y, 
Honeywell Intemation, Inc., 2013 [L App (4th) 120929 at •2s (Ill. App. 4th Dist. 2013). 
In most conspiracy cases, there will only be circumstantial evidence available. McClure, 
188 Ill. 2d at 134, A party can prove civil conspiracy with circumstantial evidence, but 
that evidence must be clear and convincing. Id. The clear and convincing standard 
mandates that if a court finds that "the facts and circumstances relied upon are as 
consistent with innocence as with guilty," the court must find that a conspiracy does not 
exist. lg. at 140-141 (quoting Tribune Co. v. Thompson, 342 Jll. 503, 529 (Ill. 1930)). 

ln a civil conspiracy case, certain evidentiary rules apply. Id. at 135. First, 
evidence of similar conduct between a defendant and other members of the alleged group 
is circumstantial evidence. lg, This evidence, called parallel conduct, is not sufficient 
proof, by itself, of an agreement to enter a civil conspiracy. Id. Second, the "mere 
exchange" of information between two companies in the same industry is typical and not 
evidence ofa conspiracy. Id. at 147. Third, evidence that shows behavior just as 
consistent with iMocence as with guilt is not proof of a conspiracy under the clear and 
convincing standard. Rodarmel v. Pneumo Abex, L.L,C., 20[ l IL App (4th) 100463 at 
*26 (lll. App. 4th Dist. 2011). Finally, the fact that two companies had a common 
member on their board of directors is not evidence of a conspiracy. Id. at ~27. 

2 
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rn general, a party does not have the duty to warn of dangers that are beyond its 
control. See Twner v. N. [JI. G~ Co., 401 Ill. App. 3d 698, 707 (Ill. App. 2nd Dist. 
2010). According to the Illinois Supreme Court, '"duty' is not sacrosanct in itself but is 
only an expression of the sum total of those considerations of policy which lead the law 
to say that the plaintiff is entitled to protection. Kirk v. Michael Reese Hosp. and Me,d. 
QL., 117 11. 2d 507, S27 (Ill. 1987) (quoting W. Prosser & W. Keeton, THE LAW OF 
TORTS sec 53, at 358 (5th ed. 1984)). lllinois does not apply the market-share liab;Jity 
theory in tort cases. Smith v. Eli Lilly & Co., 1'37 II. 2d 222,251 (11l. 1990). In holding 
that parallel conduct alone will not suffice for proving a civil conspiracy, the McCl!n 
court warned that "this case illustrates the potential for industrywide [sicJ liability." 
McClure, 188 II. 2d at 142. The court stated that it wanted to ensure that "manufacturer's 
responsibility for the actions of their cornpetitor{s] is based on more than speculation and 
conjecture." Id. 

A court can enter summary judgment "if the pleadings, depositions, and 
admissions on file, together with the affidavits, if any. show that there is no genuine issue 
as to any material fact." 735 ILCS 5/2-1005( c ). On a summary judgment motion, the 
court determines whether there is a genuine issue of material fact by construing the 
"pleadings, depositions, admissions, and affidavits strictly against the movant and 
liberally in favor of the opponent." Qilbert v. Sycamore Mun. Hosp .. 156 Ill. 2d 51 I, 518 
(Ill. 1993). A court may draw inferences from the facts when they are undlsputed. Garde 
v. Country Life Ins. Co., 147 Ill. App. 3d 1023, 1029 (Ill App. 4th Dist. 1986). There is 
no issue of fact if a court detennines through its inferences that there is only one 
reasonable way that a juror could view the facts. Id. The court then enters summary 

. judgment because a party cannot prove a necessary element of their case and a trial 
would be useless. Ray Daacer. Inc. v. DMC Com .. 230 Hl. App. 3d 40, 50 (Ill. App. 2nd 
Dist. 1992). 

HJ. Clear and Convincing Evidentiazy Standard 

This Court must first decide whether the clear and convincing evidentiary 
standard applies to a summary judgment motion. Defendant O-I argues that the clear and 
convincing evidence standard for circwnstantiaJ evidence applies at the summary 
judgment stage. (Defendant's Motion for Summary Judgment, at I 0). 0-1 points to the 
Illinois Supreme Court's decision in McClure, another asbestos civil conspiracy case, to 
support its contention. (g!J. Plaintiff argues that McClu,,te did not alter the summary 
judgment test because the court entered a judgment notwithstanding the verdict. 
(Plaintiff's Opposition to Owens-Jllinois' Motion for Summary Judgment, at 9• l 0). To 
apply the clear and convincing standard at the summary judgment stage, Plaintiff argues, 
''would stand the test for summary judgment on its head" because courts cannot weigh 
evidence when considering a motion. (.kh at 10). Instead, a court must simply construe 
the evidence ·•against" the movant. (uL.}. 

This Court finds that the clear and convincing standard of proof applies at the 
summary judgment stage. In Reed. the Illinois Supreme Court adopted the United States 
Supreme Court's holding that the "'substantive evidentiary burden of proof"' applies 
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during a summary judgment motion. Reed v. Nw. Publ'g Co., 124 III. 2d 495, 512 (Ill, 
1988) (quoting Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 252 (1986)). The court 
stated that the U.S. Supreme Court's holding "was equally applicable to actions in State 
court.'' Id. Although Reed was a libel case. nothing in that court's opinion or logic 
dictates that the clear and convincing rule is only applicable for libel causes of actions. 

The Illinois Supreme Court's ruling in McClure, an asbestos civil conspiracy 
case, reinforces this Court's finding. While McClure did not directly address whether a 
trial court must apply the clear and convincing evidentiary standard at the summary 
judgment stage, the court's reasoning is instructive. In McCJw:e. the court reversed a jury 
verdict in a asbestos civil conspiracy case and entered judgment in favor of the defendant 
in the case, Owens-Coming. McClure, 188 lll. 2d al 15 l-52. The plaintiff in that case 
only presented circumstantial evidence to support its civil conspiracy claim. Id. at 143. 
Stating that the plaintifrs evidence of contact between the alleged conspirators was too 
isolated, the court conclud~d: 

"Even when considered in the light most favorable to plaintiffs, 
evidence of these contacts was as' consistent with innocence as with 
guilt. (citation omitted). Plaintiffs showed separate acts by the 
alleged conspirators, but the evidence failed to show that these acts 
were connected by an agreement. (citation omitted}. To conclude, 
based on the evidence of record, that defendants engaged in a 
conspiracy requires speculation. Liability based on such speculation 
is contrary to tort principles in Jllinois (citation omitted) and to the 
clear and convincing standard of proof applicable in civil 
conspiracies cases". Id. at 151-52. 

The Illinois Supreme Court in McClure did not construe every fact "against" the moving 
party in the case, as the Plaintiff suggests a court should. Instead, the court applied the 
clear and convincing standard and then viewed the facts in a light most favorable to the 
plaintiff (the non-moving party in the case). The supreme court's analytical steps show 
that a trial court can apply the clear and convincing standard without inappropriately 
"weighing" the evidence. 

In antitrust conspiracy cases. the clear and convincing evidentiary standard 
applies at the summary judgment stage. Ray Dancer, 230 m. App. 3d at 50-5 I. The court 
in McClure looked to antitrust conspiracy law to guide it in making its holding because 
an important element in both civil and antitrust conspiracy cases is an agreement. 
McC!ur!(, 188 lll. 2d at 135-36; Prods. Liab. Ins. Agengy. Inc. v. Crum & Forster Ins. 
Cos., 682 F.2d 660, 663(7th Cir. 1982). ln the antitrust context, the 7th Circuit states that 
it "would be a waste ohime" to hold a trial if the plaintiff cannot establish a necessary 
element of its case. Prods, Liab., 682 F.2d at 663. 

Summary judgment is only appropriate when the right of the moving party is 
certain. Gilbert, 156 Ill. 2d at 518. But, to hold a trial when no jury could reasonably find 
for a plaintiff is, as the 7th Circuit noted, a 11waste of time." Prods. Liab., 682 F.2d at 663. 
It is clear that this Court has a duty to apply the clear and convincing standard given the 
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,--···--------------------------

lllinois Supreme Court's broad language in Reed and that court's reasoning in McClure. 
Therefore, the Court will apply the clear a'nd convincing evidentiary lens to Plaintiff's 
circumstantial evidence. · 

JV. Analysis and Decision 

A. Conspiratorial Agreement 

Plaintiff has no direct evidence of a conspiratorial agreement between 0-1 and 
other asbestos manufacturers to conceal the health-risks of asbestos. The Plaintiff relies · 
on circumstantial evidence in trying to prove its civil conspiracy case. This circumstantial 
evidence, therefore, is subjected to the clear and convincing standard of proof. The 
evidence presented to this Court must, in a light most favorable to the Plaintiff. establish 
that a reasonable jury could find for Plaintiff on both elements of the civil conspiracy 
cause of action. 

The 4th District Court of Appeals has already examined most of Plaintiff's 
evidence, in Gillenwater v. Honeywell Int'l. Inc., and detennined that there was no clear 
and convincing proof of a conspiratorial agreement. Gillenwater, 2013 IL App { 4th) 
I 20929 at * 17-18. First, the court stated that evidence of a shared director did not 
'"reasonably tend[} to exclude'" the possibility that the two companies were acting 
independently, Id. at * 16. The evidence thus was only parallel conduct and not enough 
evidence, by itself. to prove a conspiracy. Id, The court went on, however, to say that in a 
light most favorable to the plaintiff, a distribution agreement between 0-1 and Owens
Coming could have signaled an implied understanding to conceal or not disclose the 
dangerous nature of asbestos. (d. at • t 8. Between 1953 and t 958, 0-1 manufactured 
Kaylo, an asbestos•containing product, and Owens.Corning distributed it. Id. at • t 7-18. 
The court stated that both companies knew that asbestos prod\lcts were "potentially a 
respiratory haz.ard" and also understood that placing a warning label on Kaylo would 
reduce sales, an unsatisfactory business result for both compaf\ies. ld. a\• t 8. Bui, the 
court concluded that because the agreement to distribute Kaylo ended in 1958 when 0-1 
sold the Kaylo division to Owens-Coming, the scope of the conspiracy did not extend 
past the 1958 sale. ld. at * 18-21. 1 

· 

This Court's finding, in regards to the evidence of shared directors and a 
distribution agreement, mirrors the 4th District Court of Appeals' finding. While O-I and 

1 The Gjllenwater court relied on a number of U.S. Supreme Court decisions about the 
scope of a criminal conspiracy to come to their conclusion. Rodarmel, 2011 IL App (4th) 
I 00463 at * t 8-21. First, the court stated that the object of the alleged conspiracy between 
0-I and Owens-Coming would have been accomplished upon the 1958 sale. Id. at *20. 
While O•I certainly would not have wanted to be sued, the court said it would stretch the 
conspiracy to "absurd lengths" to say that it still existed in the I 970's when the plaintiff 
in the case was exposed to asbestos. I.sL Second, the court stated that regardless of the 
length oftime, 0-l's sale of the Kaylo division signified a withdrawal from the 
conspiracy. lg. at *21. 

5 
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Owens-Corning did share directors, this is only paraJlel conduct among two businesses 
and not enough on its own to prove a conspiracy. Further, although a reasonable jury 
could find that 0-1 and Owens-Corning h~d an implied conspiratorial agreement between 
1953 and 1958 when the companies had a distribution agreement, the possible conspiracy 
terminated when 0-1 sold the Kaylo division in 19S8. Therefore, any potential conspiracy 
0-I entered with Owens-Coming during the distribution agreement ended before Mr. 
Turville's employment at Rockford ProdQcts from 1961 to 1999. 

Plaintiff points to a number of other facts as proof of a conspiratorial agreement 
between 0-I and other asbestos manufacturers. Plaintiff says that the common ownership 
of stock between O•I and Owens•Coming shows a conspiratorial agreement. This Court 
finds, however, that common ownership of stock is just as consistent with innocence as 
with guilt. 

Next, Plaintiff claims that the sharing of infonnation between O•l and Owens• 
Coming illustrates an implied conspiratorial agreement. The sharing of infonnation 
between companies, though, is "common practice'' according to the IHinois Supreme 
Court and shows no evidence of an agreement. McClure, 188 m. 2d at 148. Therefore, 
the Court finds that 0-1 and Owens-Corning's sharing of pamphlets about asbestos does 
not show a conspiratorial agreement. 

The fact that a director of both Bendix and Johns•Manville (two other asbestos 
tompanies) attended a Johns-Manville board meeting and the binhday party for Michael 
Owens in September of 1959 also does not show a conspiratorial agreement. Again, 
evidence that is just as consistent with innocence as with guilt is not clear and convincing 
evidence ofa conspiracy. Rodarmel, 2011 lL App (4th) 100463 at *26. Further, the 

· sharing of a member of a board of directors between companies is not evidence of a 
conspiracy. Id. at •21. In this case, the attendance of a Johns-Manville meeting by a 
member of Johns-Manville's and Bendix's board of directors is not evidence of a 
conspiratorial agreement. Business and personal explanations abound for why the board 
member attended the celebration. The Court finds this is not evidence of a conspiratorial 
agreement. 

The Plaintiff presents other evidence which it believes supports the civil 
conspiracy counts. The Court, however, places little weight on it because it deals with 
other companies or has no relevance to establishing a conspiratorial agreement involving 
0-I. 

This Court finds that, in a light most favorable to the Plaintiff, there is no 
evidence of any agreement by O-I to enter a conspiracy after l 958. An agreement is an 
essential element to proving a conspiracy. Because Plaintiff does not meet the agreement 
prong, the conspiracy counts fail. The Court, therefore, believes it is unnecessary to 
examine the second prong of a civil conspiracy cause of action-a tortious act commilted 
in furtherance of the conspiracy. 

6 COSS49I 
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B. Duty to Warn 

Defendant 0-1 argues that it owed no duty to warn Plaintiff of the dangers of 
other producer's asbestos products. Because 0-l had no relationship with Plaintiff and 
did not assume a duty to warn Plaintiff, 0-l asserts that it had no duty to warn him of the 
dangers of asbestos. 0-I states that to impose a duty on it for the actions of other 
manufacturers post~l958, when 0-I no longer had an asbestos division, would be akin to 
market share liability and contra,y to the Blinois case law. O-S points to Smith (which 
rejected market share liability) and McClure, among a number of other cases, as support 
for its argument. 

Plaintiff maintains that 0-1 knew of the dangers of asbestos and failed to post 
warnings on its products when it was still in the asbestos business. Plaintiff, however, 
cites no case law directly supporting its proposition that Q.J owes a duty for actions it 
took prior to Mr. Turville's exposure to asbestos products. 

Imposing a duty on 0-I in this instance would realize the McClure court's fears 
that civil conspiracy counts in cases such as this one could detach liability from 
manufacturer responsibility. This Court must consider the policy implications of finding a 
duty for Q.[ in this case. To impose a duty, this Coun finds, would create a system akin 
to market share liability and the Illinois Supreme Court rejected market share liability in 
Smith. Plaintiff points to no cases that suggest otherwise. 0-J's responsibility for 
warning of asbestos dangers ended when its con1rol over its asbestos products ceased-in 
1958. After that point, 0-I had no control over other Companies' decisions to warn or 
not. Because Mr. Turville's exposure to asbestos at Rockford-Products Corporation 
occurred after 0-1 sold its asbestos division, 0-1 had no duty to \;Varn Mr. Tu.rville about 
the dangers of asbestos during the years of his employment, 1961-1999. 

V1 Conclusion 

For the foregoing reasons, Defendant Owens-Illinois motion for summary 
judgment, pursuant to 735 ILCS S/2-l 005(c), is granted as to Counts 1 ·2 and 5-6 of 
Plaintiff Gidget Turville's Amended Complaint. The Court finds and Orders as follows: 

Date 

l. Defendant's Owens-Illinois Motion for Summary Judgment as to Counts 1·2 
and 5-6 of the Amended Complaint is Granted. 

2. There is no just reason for delaying enforcement or appeal from this judgment. 

7 
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STATE OF JLLlNOIS 
IN THE CIRCUIT COURT OF THE SEVEN11·1 JUDICIAL CIRCUIT 

COUNTY OF MORGAN 

SUE WISEMAN, Special Administrator of the Estate 
of ROBERT POOLE, Deceased, 

Plaintiffs. 

-vs-

PNEUMO ABEX LLC, et al., 
Defendants. 

ORDER 

) 
) 
) 
) 
) 
) 
) 
) 

This mult<=r is lidim: tbe Coun on Deftndant Ho11eyweli's Motion for Summcu·y 
Judgmc111. 

along 
with Owcns-fllinois, lnc.'s Motion to Reconsider ils Motion for Summary 

.h1clgincnt of Plaint i rr s civil ctinspiracy claims. 

After a review of the Motion !or S1.m1mary Judgment, pleadings, memornndllrns. 
supporting documentation and the arguments of counsel, the Court makes the following findings: 

Thac the "elem· and convin<.'ing.•· burden of proof does apply at the sl1mma1·y judgment 
:;Lagt:. Rny Dann·r, Inc. v. D1\tfC Co11)., 230 Ill.App. 3d 40; 594 NE 2d 1344 (2nd Dist. 1992). 

As part of the analysis of the case, the "innocent cons{rllction rule'' applies. McClure: v. 
Ow,ms Corn in~ Fibl'rglas Corp .. 188 Ill. 2d nl 140; 720 NE 2d. at 262. 

Evidence of parallel conduct alone is insufficient to support the agreement element of a 
civil conspiracy claim. McClure v. Owens Cc>rning F'iberglcis Corp., 188 III. 2d al 102; 720 NE 
2d at 242 ( J 999). 

Rodarmel v. Pneumo Abex, 2011 Ill. App. (41
h Dist.); 957 NE 2d 107 (modified opinion 

· issued in September 20 l l ), is the most recent case on civil conspiracy and should be followed., 

That considering the facts and allegations in the light most favorable to the non-movant 
Plaintiff the Court finds that the Plaintiff's evidence is insufficient lo prove either the alleged 
conspiratorial agreement, or an act in furtherance of that agreement that caused the injury alleged 
in the case, by the req1.1ired standard of clear and convincing evidence, 

Therefore, the Cou1t finds that there is no genuine issue of material fact and the Motions 
for Summary Judgments are granted. 

Entered: ~ c1--·Z2tJf2.. 
],' I 
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IN TH£ C!ACUIT COURT or THC tLCYeNTK JUD?ClAL CIRCUIT 

HCL2AII COUIITY, lLLIIIOIS 

-4 AL GAt\lltL'f-' tnd 
. CAROLYN 01\Utl.TS 

tl•lntllt,, 

6 VI• 
UcLc,1.111 co. c,uc 
No, ll•t.-Ul 

'I JOHN CAAi-it UIC'., tt •L 

10 

u 

Ot"ttl'lo'lftCs • 

N01"ION§ f'OR. §UHHAltv .JUOG£MCNT 

TRANSCRJ PT or nocttOJHGS 

ec lT A.CHEHBCAeO u,d C:U,1nrito thu ti\, co vt,1 

12 c:he 1th d~V ot rabiv•ry, 2012 the tollowlnt proc:udino-

13 VU't htld ln \hi ,Hort•A!d c:11.1,t bt(or• th• Honoubh 

14 SCOTT D. DRAUWSl(l, Pruldin9 Judft, 

IS AP HARAN CCII 

16 

17 

u 
19 

:o 

MR., JJH NYt.Otft, and HR. AffDRtW l{CLLY 
WyldaJ' C'Or\iln Kelly LLP 

On \Jehfl t ot t.ho th1Pt1 tls, 

HR, HMK TIYl~ •nd HR, ~ILLIMI SWALLOW 
O'ConnoU, Tlvln, t<Lll•r , au .. na, l,LC 

On bt:)ult ot Dofond1nc J'oh11 Cun• tnc:. 

HR, HI\TTHCII racHU •nd HS. RClln KCLLY 
SchlttK&rdln I.LP 

On b•h.111! ot t>ele1td1nt Owens•Illlnoh. 

O•or9tA a. Rollin~ 
ll Otflcial court Rcporttt 

t\ln. lll l.1'W , Ju.atlc:o Ccntt:r 
2i \.04 Wt,H rionc Street 

Q1conin91;,on, tt. '1'J0l, 

3 

1 and 4. In Count 1 •· each of those counts t should say 

2 being conspiracy, so the conspiracy counts, And 

3 Count 1, the named defendants are Pneumo•Abex LLC, 

4 Metropolitan Life Insurance Company, Owens•Illinols 

5 Incorporated, and Honeywell International Incorporated, 

6 And additional co-conspirators but not named as 

7 defendants would be Johns•Manvllle, Raybestos-Manhattan, 

8 UNARCO, and Owens-Corning. 

9 In Count 4, again, also a count alleging clVII 

10 conspiracy, the two named defendants are Owens-Corning 

11 and Owens•Illlnols, and there are no additional alleged 

12 co-conspirators named In that particular count. 

13 The parties also have made reference and argument 

14 that there is no evidence of exposure by the plaintiff 

15 to one of Owens-Illinois' products, as evidenced by the 

16 confession on the part of the plaintiff to Counts 2 

17 and 3, There's some evidence whether the plaintiff was 

18 exposed to an Owens-Corning product, more speclffcally 

19 Kaylo, that being on steam lines and/or hot water lines 

20 at Chanute Air Force •· Air Force Base, excuse me; 

21 results of some evidence that the plaintiff's ex-husband 

22 would have been exposed to Johns-Manville asbestos 

23 and/or Kaylo during the period of time that he was 

24 employed at Kraft Foods. So there Is some evidence, If 

2 4 

1 THE COURT: All right, we've reconvened In 

2 11·L•121 for continued pretrial motions. More 

3 specrfrcally, the first motion to address this morning 

4 wou Id be the motion for summary Judgment tiled by 

5 defendant OJ, for which argument was rendered yesterday 

6 afternoon by counsel. 

7 Present at this time would be Mr, Wylder and 

8 Mr. Kelly on behalf of the plaintiffs; Mr, Fischer and 

9 Ms. Kelly on behalf of defendant 01; and Mr. Swallow and 

10 Mr. TiVln on behalf of defendant John crane. 

11 Were there any other matters, counsel, that, with 

12 the night to think about things, that you wanted to go 

13 ahead and relate to the Court as far as argument, or are 

14 you prepared for the Court to rule at this time? 

15 MR. WYLOER: Nothing from plaintiff. 

16 MR, FISCHER: We're prepared, Your Honor. 

17 THE COURT: Okay. Ali right, the plaintiff 

18 has a four-count complaint, and as noted to the Court 

19 prior to the argument commencing on defendant Ol's 

20 motion for summary Judgment, the plaintiff confessed 

21 Counts 2 and 3 of the defendant's motion. ·And 

22 therefore, defendant Olis granted summary Judgment as 

23 to Counts 2 and 3, 

24 The contested issue, however, relates to Counts l 

1 you would, of exposure by the plaintiff to one of 

2 owens-cornlng's products, an alleged co-conspirator In 

3 each of the counts, 

4 With respect to an Issue of duty, which the 

5 attorneys also talked about yesterday, and discussion 

6 more specifically as It relates to the Holmes and 

7 Rodarmel cases. At present, l'll'l not prepared to go 

8 ahead and give an expansive ruling to the Holmes 

9 decision, or Rodarmel. I would Indicate that there Is a 

10 duty under the law In the 4th District that Is owed to 

11 the plaintiff for conduct occurring after 1964, The 

12 Illinois Appellate Court for the 4th District recognl?es 

13 such a duty, and so does the Spain and Johnson cases. 
14 Rodarmel, and the prlnclples enunciated within 

15 the opinion •· albeit 01 was not a party to that case •· 

16 are equally applicable to a defendant alleged to be 

17 Involved In a civil conspiracy; that such a named 

18 co-conspirator entered Into an agreement with another 

19 co-conspirator or conspirators to falsely assert that 

20 asbestos was safe or to keep quiet about the dangers of 

21 asbestos. Rodarmel reinforced the maxim set down In 

22 McClure that, quote: An activity that Is Just as 

23 consistent with Innocence as with guilt 

24 clear and convincing evidence of an Im 
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5 7 
1 conspfratorJal agreement, unquote, 1 the plant conditions, dust collectors, sweepers, 
2 The Court once again reiterates that on 2 respirators, dust sampling, x·rays, and Industrial 
3 addressing the motions for summary Judgment on civil 3 hygiene surveys, 
4 conspiracy claims, that If a party relies solely on 4 As to Owens-corning, the plaintiff lntrodUC<,ld 
5 clrcumstantlal evidence to prove a civil conspiracy 5 evidence at the trial court level of a 1942 Internal 
6 claim, such as we have In this case, that being no 6 memorandum, the weapon In reserve for negotiations with 
7 direct evidence of an agreement, the heightened clear 7 the union memorandum. OC also received Information from 
8 and convincing standard Is Implicated to determine 8 Saranac Laboratory In 1956 that asbestos had been fairly 
9 whether a genuine Issue of material fact exists. The 9 well-Incriminated as a cardnogen. OC also had a sales 

10 trlal court must consider the clear and convincing 10 . brochure in 1956, describing Kaylo as non-Irritating to 
11 standard of proof, In McClure, the Illlnols supreme 11 the skin and nontoxic, the 1966 label on Kaylo cartons, 
12 Court held that no verdict against or could ever stand, 12 as well as the 1970 label on cartons of Kaylo, The 
13 applying the JNOV standard, based on that record. 13 Court also discussed 1966, '67, 1681 and '70 Internal 
14 McClure was a case where oc and 01 were sued by 14 memoranda relatlng to OC's endeavors to conceal the 
15 the wives of former UNARCO workers, who alleged OC and 15 health risks of asbestos; also discussed that OC first 
16 OI were In a clVII conspiracy with UNARCO and 16 began notifying employees of health hazards of asbestos 
17 Johns-Manvllle. In this case, the Court has already 17 some time In the 70s, as early as 1971 and as late as 
18 Indicated what the different conspiracy theories are, 18 1978 at different plants, 
19 and who the named defendants and/or alleged 19 The evidence considered as well related to the 
20 co-conspirators are In Counts 1 and 4. Nonetheless, 20 conditions at the plants of oc that produced asbestos, 
21 McClure Is still of assistance to the Court, along with 21 Including the Sayreville and Berlin plants, There's 

22 Rodarmel In assessing or determining the motion for 22 also evidence of contact between OC and QI. OC was 

23 summary Judgment as to Counts 1 and 4, as It relates to 23 founded Jn 1938 by Owens-Illlnols and Coming Glass. An 

24 defendant 01, 24 OC attorney borrowed two published articles from an or 

6 8 

1 In McClure, there was evidence presented at trial 1 Industrial hygienist. The agreement to distribute Kaylo 

2 to show that OC and OI's actions, with respect to their 2 In 1953 and to later purchase the Kaylo division from 01 

3 own products and dlstrlbutfon of asbestos-containing 3 In 1958 was discussed. Also a distribution agreement, 

4 products, were similar to UNARCO and Johns-Manville; 4 requiring the use of OI's trademark and tradename for 

5 particularly as to the manufacture and distribution of 5 Kaylo was discussed within the McClure opinion, 

6 Kaylo, 6 The Court further talked about the drafting of 

7 The Court discussed the activities of 7 the NIMA, N+M-A, pamphlet and the Indemnity dause in 

8 Owens·Illlnols and Owens-Corning for the time period 8 OC's agreement to purchase the UNARCO plant, as well as 

9 between 1948 and 1972, which was when Owens-Corning 9 the fact that that did not support an Inference of an 

10 stopped making Kaylo. The Court also discussed OI's 10 agreement. 

11 Involvement with Saranac Laboratory, commencing in 1943, 11 The essential issue In the case, however, was 

12 and the publlcat/on by Saranac Laboratory of an article 12 whether the plalntlffs proved the existence of an 

13 sometime In the sos. The Illinois Supreme Court further 13 agreement between OI/OC and UNARCO or JM. Proof of a 
14 discussed evidence that OI failed to share information 14 relationship between defendants themselves does not 

15 it had about health hazards of Kaylo with Its employees 15 establish the required agreement with UNARCO or JM. So 

16 and/or consumers; that OI failed to place warning labels 16 the decision of the Ililnols Supreme Court, however, was 

17 on Kaylo. In 1952, 01 issued an advertising brochure 17 to reverse the judgments that were rendered against 01 

18 where It represented that Kaylo was nontoxic, It also 18 and oc. They did not reverse and remand for a new 

19 discussed testimony from an OC empJoyee at that time, a 19 trial. Nonetheless, the Court recognizes the difference 

20 Jerry Helser, H-E·L-S·E·R, that he was never told by 20 between the theories espoused In the McClure case versus 

21 employees of oc or 01 that asbestos used In Kaylo caused 21 the theories that are presented in this case, 

22 Jung scarring and cancer; that his testimony was 22 The plalntlffs, In opposition to the defendant's 

23 contradicted by the testimony of Richard Grlmmle, 23 motion for summary judgment, list additional documents 

24 G·R+M·M+E. The Court further discussed evidence of 24 In their brief In opposition. That would lndude Group 
.. 
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1 Exhibit 1, and then there are Exhibits 0-1 through 26; 
2 there are Exhibits E, F, G, and H, by group, and then 
3 there's also Group Exhibit 2. Upon review of those 
4 documents, which Includes deposition testimony, 
5 pleadings, correspendence, advertisings, listing of 
6 boards of directors, et cetera, the Court confirms that 
7 all of the proposed addftlonal evidence is In fact 
8 circumstantial. None of It Is direct evidence that 01 

9 

9 agreed with another company or companies to suppress or 
10 misrepresent the health hazards of asbestos, The 
11 additional evidence therefore falls Into one or more of 
12 the categories previously noted by the llllnois Supreme 
13 Court In McClure and the 4th District Appellate Court In 

14 R.odarmet as Insufficient as a matter of law to establish 
15 a clvll conspiracy. 

16 The categories and/or explanations for the 
17 plaintiffs' new evidence are: One, unflateral; two, an 
18 activity that Is just as consistent with innocence as 
19 with guilt, the innocent construction rule; three, 
20 parallel conduct; four, ordinary commerce; five, 
21 Independent activity; six, not In agreement to suppress 
22 or misrepresent; seven, merely sharing information; 
23 eight, activities of a purchaser with a supplier; nine, 
24 activities of a trade organization; ten, Inadmissible 

10 
1 hearsay; eleven, a shared director without any evidence 
2 that the shared director controlled any decision making 
3 by the corporate entity, or without any evidence that 
4 the shared director controlled decisions on what to say 
5 to the public about asbestos, falls further Into 
6 category twelve within the rebrandlng agreements, which 
7 the court has addressed In Rodarmeli and thirteen, 
8 payments to a noted expert, either as a consultant or as 
9 an expert witness does not lead to an Inference that OI 

1 O was Involved In a conspiracy to hide the effects of the 
11 exposure so asbestos. 
12 So since the additional exhibits fall Into one or 

13 more of the aforementioned categories for which both 

14 Rodarmel and McClure have Indicated Is Insufficient as a 
15 matter of law to establish that there Is a clVII 
16 conspiracy, and the plaintiff does not have In this case 
17 any direct evidence that Ol entered Into an agreement 
18 with other asbestos companies. More specifically, the 
19 alleged co-conspirators In Counts 1 and 4, that they 
20 agreed among themselves to assert what was not true; 
21 that It was safe for people to be exposed to asbestos 
22 and asbestos-containing materials; and two, suppress 
23 Information about the harmful effects of asbestos. 
24 The plaintiff Is required to prove the existence 

11 
1 of the conspiracy by clear and convincing evidence. The 
2 evidence considered by the Court establishes that no 
3 genuine Issue of material fact exists under this more 
4 demanding standard of proof, and that the defendant Is 
5 entitled to judgment as a matter of law as to Counts 1 

6 and 4, If you will draft the order, Mr. Fischer. 
7 MR, FISCHER: I will. 
8 THE COURT: Thank you, counsel, 
9 MR. FISCHER: Thank you. 

10 THE COURT: All right. A copy of the order 
11 as It relates to defendant ors motion fO r summary 
12 judgment In Counts 1 through 4, I guess It would be, 
13 have now been distributed, We're ready to continue at 
14 this time based upon the representation made by counsel 
15 for John Crane yesterday that they did wish to argue the 
16 motion for summary Judgment. The. Court would note that 
17 there Is a John Crane motion for summary Judgment filed 
18 on January 13th of 2012, and a plaintiff's opposition to 
19 John Crane's motion for summary judgment flied on 
20 January 31st of 2012. Confirm to me, counsel, that 
21 there Is no reply, 
22 MR, SWALLOW: That's correct, Your Honor. 
23 THE COURT: Okay. Who Is going to be 
24 arguing the motion on behalf of the defendant, John 

12 
1 Crane? 
2 MR. SWALLOW: I will, 
3 THE COURT: All right. You may proceed, 
4 counsel. 
5 MR, SWALLOW; May It please the Court. Your 
6 Ho.nor, before I delve Into my motion for summary 
7 judgment, r believe there's two housekeeping matters In 

8 respect to the motion for summary Judgment. As you 
9 noted, we flied our motion for summary judgment on the 

10 13th, and plaintiffs fifed their response on the 31st. 
11 As both co-defendants yesterday and plaintiffs 
12 Indicated, the deposition of Al Garrelts, which was the 
13 basis for the exposure at Kraft, was due In yesterday. 

14 I have copies of his evidence deposition, transcripts of 
15 his evidence and his discovery deposition. I have given 
16 copies to plaintiffs' counsel, Your Honor, and I would 
17 ask to move to supplement our motion for summary 
18 judgment with the amended Exhibit 1, being the 
19 transcript of the evidence depositions of Al Garrelts, 
20 and the amended Exhibit 2, which would be the discovery 
21 deposition of Al Garrelts. 
22 THE COURT: Is this your motion, Mr. Kelly? 
23 Or it is Mr. Wylder's? 
24 MR. KELLY: To argue? Yes, It Is mine. 
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13 
1 THE COURT: Rather than me assume anything, 
2 my assumption, based upon reading each of the motions 

3 was that when the defendant flied its motion for the 

4 numerous depositions of witnesses, It had not yet even 
5 been taken. 

6 MR. KELLY; Yes. As Mr. Garreits' dep had 
7 not even occurred, 

8 THE COURT: Well •• 

9 MR, KELLY: I mean, his depesltlon was taken 

1 o the day that we filed out response. So John Crane did 

11 not have it when they filed their motion; that's true. 

12 THE COURT: And there were other witnesses, 
13 too, I think that were taken between the 13th and the 
14 31st, right? Or Is that wrong? 

15 MR. KELLY: There were other witnesses, Al 

16 Garrelts and I think maybe one or two other coworkers. 

17 But yes. 

18 THE COURT: All right, 

19 MR. SWALLOW: One of those being Doug 

20 Caraker, which Is attached to plaintiff's motion. 

21 THE COURT: All right. And to go along with 

22 that, and tell me If I'm wrong, my assumption Is that 

23 perhaps each of you would want to go ahead and 

24 supplement with some deposition transcripts; that being 

14 
1 testimony that wasn't attached to your original motions. 

2 But maybe that's wrong. 

3 MR. KELLY: I mean, we flied what we have In 

4 response, and I don't object to them supplementing 

5 Garrelts' because it Is an evidence deposition, 

6 THE COURT: Okay. No problem. We'll do 

7 that. All right, and just to confirm, that being for 

8 Mr. Kelly, you have John Crane amended Exhibit 1, which 

9 is the evidence deposition transcript. Then you have 

10 John Crane amended Exhibit No. 21 which Is the discovery 

11 depositlon of Mr. Garrelts. 

12 MR. KELLY: Right. 

13 THE COURT: All right. Those will be 

14 considered then as well. You may proceed, counsel. 

15 MR. SWALLOW: The second kind of household 

16 matter Is that John Crane Is going to adopt the argument 

17 that co-defendants made on duty and household exposure 

18 cases. We Just heard your ruling In regards to 

19 Owens-Illinois, so for the record we would adopt that 

20 argument. 
21 Your Honor, you have before you the deposition of 

22 Al Garrelts, and In this case, In regards to exposure to 

23 John crane products, Al Garrelts -- a plaintiff has to 

24 prove that two people were exposed to asbestos; one, Al 

15 
1 Garrelts; and two, Carolyn Garrelts. Your Honor, In 
2 front of you, you have the evidence deposition of Al 

3 Garrelts, In that deposition, there"s no evidence of 
4 John Crane. John Crane Is never mentioned at all In 
5 that evidence deposition. 

6 Your Honor, you also have the discovery 

7 deposition of Al Garrelts, In which Al Garrelts 

8 testifies that he knows what John Crane packing Is, He 

9 testified he never worked with It at Kraft, He worked 

10 with It at Mobil after he left Kraft. He testified that 

11 he didn't work with John Crane packing at Kraft, and he 

12 testified that he didn't work with packing at all at 
13 Kraft. 

14 Now Your Honor, Al Garrelts' testimony that he 

15 was never exposed to a John Crane product at Kraft Is 

16 corroborated by the one witness that actually puts a 

17 John Crane product at Kra~. That gentleman Is a man by 

18 the name of David Walters. David Walters testified that 

19 he worked with John Crane packing when he was part of 

20 the general maintenance unit at Kraft from 1974 until 

21 well after Al Garrelts left Kraft In 1979. Mr. Walters 

22 testified in his deposition that he never saw Al 

23 Garrelts work with John Crane packing, and he testified 

24 that Al Garrelts was never around him when he worked 

16 
1 with John Crane packing, So Your Honor, you have with 

2 respect to the Kra~ exposure, the two most Important 

3 and two only depositions that tell you that Al Garrelts 

4 was never exposed to a John Crane product. Based on 

5 that, he can't take any asbestos fibers from a John 

6 Crane product home to his wife if he never worked with 

7 or was around a John Crane product, 

8 Second person that the plaintiff has to prove was 

9 exposed to a John Crane product ls Carolyn Garrelts. 

1 o Ou tslde of the exposure through her husband at Kraft •· 

11 or alleged exposure, there Is the time at Chanute Air 

12 Force Base, from September 1980 to December of 1980, 
13 Your Honor, In the deposition of Carol Garrelts, she has 

14 no Idea who John Crane Is. She's shot famlllar with the 

15 company. She's never heard of It. And the only 

16 testimony that you have In front of you, which Is 

17 attached to Plaintiff's Exhibit as Exhibit C Is the 

18 deposition of Doug Caraker. Doug Caraker testified that 

19 John Crane packing was used at Chanute Air Force Base by 

20 his father and a coworker of his father four to five 

21 times over the course of 1970 to 1988. He testified 

22 that Carolyn Garrelts was never around when he worked 

23 with that pro9uct. 
24 So you have four depositions that are key to 
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17 19 
1 pfalntlff~s case In proving exposure against John Crane, 1 course of 18 years. So once every three years, they did 
2 and not.a single one of them can place Al Garrelts or 2 John Crane packing work. There's no testimony that that 
3 Carolyn Garrelts around a John Crane product. 3 occurred In the three-month period In which she was •-
4 Your Honor, there Is testimony that David Walters 4 she alleged exposure at Chanute. 
5 worked with John Crane pipe dope at Kraft. John Crane 5 Your Honor, you know that the standard In these 
6 pipe dope doesn't contain asbestos. So that should not 6 cases Is a factor standard; that the plalntlff has to 
7 be factored Into your opinion. 7 prove that the plaintiffs·· or In this case, Al 
8 Your Honor, In reviewing plalntlff's opposition 8 Garrelts or Carolyn Garrelts, worked In an area where 
9 to our motion for summary judgment, they base their 9 John Crane"s asbestos was frequently used, In that Al 

10 opposition on the fact of a fiber drift theory, But 10 Garrelts or Carolyn Garrelts were sufffclently close to 
11 Your Honor, there's no evidence In front of you from any 11 the area to come Into contact with defendants' products. 
12 expert that testifies, at Kraft, that fiber could have 12 Your Honor, with the evidence that's before you, 
13 drifted from the work that David Walters did to anywhere 13 we don't even get to the Thacker case. We don't even 
14 In that plant that Al Garrelts may have been, Since Al 14 get the Thacker standard because there's no evidence 
15 Garrelts was never anywhere -- there's no testimony that 15 that Al Garrelts ever worked with John Crane product or 
16 Al Garrelts was anywhere near David Walters when he 16 was ever around a John Crane product, There's no 
17 worked with a John Crane product. There needs to be 17 evidence that Carolyn Garrelts ever worked with a John 
18 some way to prove that those fibers could have got from 18 Crane product or was around a John Crane product, 
19 where he was to where Al Garrelts was, There's no 19 There's complete lack of evidence regarding product 
20 evidence of that. There's no expert testimony, there's 20 exposure to John Crane products. 
21 no lay testimony, Because David Walters testified that 21 Now Your Honor, also attached to plaintiff's 

22 there's no,-- that cutting of John Crane packing at 22 opposition to our motion for summary judgment, you have 

23 Kraft, removing th!;! John Crane packing at Kra~, and 23 the testimony of a gentleman from Garlock, Your Honor, 

24 installing the new John Crane packing at Kraft ever 24 you know that In motions for summary judgment, you can 

18 20 
1 created dust, 1 only hear evidence that would be admissible at trial, 

2 You have heard much testimony •· or excuse me, 2 The testimony of a Garlock employee cannot be used to 

3 much argument In the last day about the conditions at 3 prove a John Crane case. Moreover, the testimony that 

4 Kraft; that It was clean, Al Garrelts testified In hrs 4 Is attached to that deposltlon Is•· the only people 

5 d epositlon that he would have eaten food off the floor 5 present at that trial were Garlock, Sprlnkmann, and 

6 at Kraft It was so clean. There's no dust In the air, 6 plaintiffs, We weren't even there. 

7 there's ventilation systems, There's no testimony 7 So Your Honor, I would submit to the Court that 

8 before this Court that could possibly say that John 8 due to the lack of evidence of product exposure of John 

9 Crane asbestos fibers from a packing product would have 9 Crane, that we are entitled to and we would ask this 

10 got to Al Garrelts; and therefore, it couldn't have 10 Court to grant our motion for summary judgment 

11 gotten to Carolyn Garrelts, 11 THE COURT: Educate me on, not the law 

12 Likewise at Chanute, there's no testimony that 12 necessarily, but on what pipe dope Is, 

13 the product, the John Crane product used, which was used 13 MR, SWALLOW: Your Honor, pipe dope Is used 

14 outside and only In steam pits ever could have gotten 14 to seal In threads on pipe, It Is a gooey substance 

15 Into the air and drifted Into any of these buildings, 15 that does not produce dust when It was put on, and It's 

16 There's no testimony that -- there's no expert opinion 16 not meant to be removed, 

17 that this dust could have gotten Into the air, that this 17 THE COURT: All right, So you would have 

18 dust could have gone any matter of dlsta nee and somehow 18 two pieces of pipe that were being attached to one 

19 entered any of these buildings and somehow attached 19 another, I'm assuming that It would be screwed In some 

20 Itself to Carolyn Garrelts In the three months of 20 manner as opposed to just •• 

21 exposure that's alleged, She never testified that she 21 MR, TIVIN: Your Honor, If I could speak, 

22 saw work going on In these steam pits, and Doug Caraker 22 You could assume It is somewhat like that plumber's 

23 testified that she was never around when they did the 23 paste, where you put It on the threads and then you 

24 John crane packing work four to five times over the 24 screw It together. 
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21 
1 THE COURT: That's what I was thinking of. 
2 Okay. And although Mr. Kelly I'm sure Is going to 

3 refute this, you had an assertion, counsel, that pipe 

4 dope does not contain asbestos. Is pipe dope referenced 

5 In Plalntlfrs Exhibit D attached to It, plaintiff's 
6 opposition? 

7 MR. SWALLOW: Plalntlfrs Exhibit D, Your 
8 Honor? 

9 THE COURT: Yes. 

10 MR, SWALLOW: No, It's my understanding 

11 that Plaintlfrs Exhibit O Is excerpts from a John crane 

12 catalog packing. 

13 MR, TIVIN: Your Honor, I believe that the 

14 plaintiff's response to summary judgment, the only 

15 product that they put at issue In their response for a 

16 summary judgment motion Is packing. 

17 MR. KELLY: That's true. 

18 THE COURT: Okay, So I don't have to •• we 

19 ju st had an intellectual discussion about pipe dope that 

20 r can go ahead and file away for a later date. 

21 MR, KELLY: Chalk it up to a learning 

22 experience, I guess. 

23 TH~ COURT: All right. Thank you, counsel. 

24 Mr. Kelly, 

22 
1 MR. KELLY: Sure, And just so we're all 

2 clear, pipe dope, as much as it has a cool name, Is not 

3 something that we're alleging was an asbestos-containing 

4 product that he was exposed to, But the reason it was 

5 cited In th.e papers Is the fact that when asked the 

6 question by John Crane's lawyers at the deposition, 

7 Mr. Walters said that he remembered using John Crane 

8 pipe dope and packing; those were the two products he 

9 recalled. He remembered the pipe dope was used on air 

10 fittings and plumbing, just as Mr. Tlvin described that 

11 that's how that sort of thing would be used. And he 

12 remembered them using graphite packing from John Crane 

13 on the valves, valve stems and such that would be used 

14 on things like a steam line, for Instance, Those are 

15 the products that he remembered of John Crane's when he 

16 was asked at deposition, are you familiar with the 

17 company, John Crane. And hfs response was yeah, I think 

18 I used those products. 

19 r agree with a couple of other things that John 

20 Crane said, actually. One is Al Garrelts said he didn't 

21 remember being exposed to a John Crane product. The 

22 product they asked him about was gaskets. They didn't 

23 ask him about packing, and there's a distinction between 

24 the two. You have had enough trials In these types of 

23 
1 cases now that you understand how a gasket Is basically 
2 a piece of material that Is either preformed In the 

3 shape of an Inside of a pipe, or you cut It out of a 

4 sheet and put It between two pipes In order to create a 
5 seal, 

6 Packing's a little bit different. Packing can be 

7 used with respect to the two flange pieces of pipes, 

8 Typically though, It Is something that goes In a valve, 

9 If you could sort of imagine like on cartoons, when they 

10 show the big wheel that you spin to turn off or turn on 

11 a pipe and what's flowing througn It, oftentimes what 

12 they have •· the valve Itself wlll have a bonnet and 

13 some other mechanical pieces, and you actually drop In 

14 what looks like a piece of string or rope, It depends on 

15 what kind It Is. But that's how it's used and It comes 

16 In different fashions. Sometimes It's square, sometimes 

17 round, sometimes It's braided, sometimes It's lubricated 

18 with graphite or other things, too, Teflon, for 

19 instance. And that's what's put In these valves and 

20 that's what's used to open and close the valves, so when 

21 you open or close It, you don't have steam or whatever's 

22 running through It come flying out and hit whoever Is 

23 manning the valve. 

24 So that's the material we're talking about here, 

24 
1 and they didn't ask Al Garrelts about packing. They 

2 asked him about gaskets, Now even if they asked Al 

3 Garrelts about packing, I don't know what he would have 

4 said anyway as to whether or not he recalled John Crane. 

5 And we already know what he said about the products that 

6 were actually at Kraft, which ls he doesn't know If 

7 anything there, one way or the other, contained 

8 asbestos. 

9 But what we do know ls that he worked In 

10 maintenance. His first stint back In the early years of 

11 his career, he worked In food production, He became a 

12 line maintenance guy, came back a~er a stint at the 

13 post office and pretty quickly thereafter, within the 

14 space of a couple years, became a maintenance 

15 sup·ervlsor, and supervised guys like David Walters and 

16 actually handled maintenance In the bulldlng, and then 

17 the outside contractors that came in and did that work 

18 itself. 
19 One of the things that came up yesterday In the 

20 discussions was the fact that one thing Al Garrelts 

21 remembered was David Walters actually working on a 

22 gasket up In the rafters, and he was about -- I can't 

23 remember what the testimony was, but 20 to 75 feet away. 

24 That's one of the things that he remembered. 
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25 27 
1 And we actually took David Walters' deposition. 1 the only one he recalled having used over the years at 
2 David Walters, as I mentioned before, was the one that 2 Kraft. 
3 said when he was in maintenance at Kraft, Throughout 3 And you heard a moment ago that, well, you know, 
4 the time that he was there, he utinzed John Crane pipe 4 all plaintiff has Is testimony of James Heffron, this 
5 dope and packing, That's what he recalled having used, 5 guy from Garlock, to establish that these were asbestos, 
6 and he recalled It throughout the time that he worked 6 And I mean, we did attach it as Exhibit E. I think It's 
7 there, What he recalled was a graphite packing, he 7 good testimony, I think it's helpful for the court for 
8 recalled it on the steam lines, and it was often a dry 8 understanding, In terms of these products; they are 
9 material, because it would get dried out, which was 9 little bit different than Insulations, And the reason 

10 usually typically what would cause It to start to create 10 they're a little bit different ls because one of the 
11 a leak. 11 first things that OSHA did when It came out was require 
12 He described how, In order to remove the old 12 the eventual nonuse of asbestos In things such as 
13 packing, they would open up the valve, they would use a 13 Insulation, such that I think most people agree that by 
14 pick or a screwdriver or a wire brush to remove it. And 14 the late 70s, most If not all of the Insulation being 
15 It came out in what he recalled to be pieces and ch.unks, 15 sold didn't contain asbestos at all, 
16 He says he did this about once a month, And the other 16 When we talk about things llke packing, they were 
17 thing he said•· and this is all on pages 66 to 67 •· Is 17 not part of the original OSHA promulgations, with 
18 It always happened on weekends, That's when they did 18 respect to friable asbestos and labeling and the effort 
19 that work, that's when he did it, And as we know from 19 to try to get asbestos out, And In fact, If we go with 

20 the stuff that we discussed yesterday in terms of the 20 Garlock for a moment, Mr, Heffron, they continued to 

21 testimony in this case, Mr. Garrelts was a maintenance 21 make packing gaskets up Into the 2000s. 

22 supervisor, It was his job, on rotating every third 22 John Crane was a little bit quicker than that, 

23 weekend, to be in the-plant during maintenance 23 They got out In the late 80s In terms of when they last 

24 operations, which Is the exact time when this work was 24 put asbestos In these products. But the evidence ls in 

26 28 
1 done, 1 the case •· and you can look at it based on the very 

2 The other information we were provided yesterday 2 catalogs of John Crane, which we attached as Exhibit D, 

3 and I'll reiterate today Is the fact that Al Garrelts' 3 Is that all of these graphite lubricated high pressure 

4 job •· when he was there, he was a hands-on supervisor, 4 packing and steam fine packing materials, based on John 

5 number one, That was described by Mr, Brugglnl In his 5 Crane's very own catalogs, based on what other people In 

6 testimony, But In addition to that, when he was there 6 the Industry say, they contained asbestos during this 

7 on weekends, his Job was to supervise and oversee what 7 tlmeframe, clear up Into the 1980s, That's what they 

8 the outside contractors were doing, and supervise his 8 were; they contained asbestos, 

9 maintenance crews, guys like Walters, with respect to 9 The other thing that was mentioned was dust. I 

10 what they were doing, 10 provided the testimony of Doug Caraker, I agree with 

11 One of the other things that Mr, Walters talked 11 one thing; the Chanute packing was probably not the 

12 about at both page 47 when I was asking questions•· or 12 greatest exposure in the world, I think the Kralt one 

13 maybe it was Steve actually from our office •• and at 13 is much better in terms of Al actually being present, 

14 page 67 when Mr. Swallow was asking questions, was that 14 working around and with the kinds of guys that worked 

15 he said he commonly worked with Al Garrelts. They were 15 with this product, and then the dust coming home on his 

16 scheduled together as well, And as I mentioned before, 16 clothes. 

17 this was largely on weekends, 17 Doug Caraker worked at Chanute, What he said was 

18 He also described that there were steam lines 18 that the packing he worked with was John Crane•· that's 

19 running throughout the plant, all three sections of It; 19 page 15 of his deposition •• and he says that John crane 

20 the oil and paste side, the cheese side, the 20 packing, based on his knowledge, was In all of the steam 

21 refrigeration part in the middle, and It was a maze 21 pipes running through the place, That's what his 

22 throughout the plant where they would have these leaky 22 testimony was, was that's what was used at the base, 

23 pipes up on the ralters where they would do the work. 23 But the other thing he talked about was that when 

24 So the evidence is that he recalls using that. It was 24 you removed old, dry packing from a valve, and you used 
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29 31 
1 a screwdriver or a chisel or a pick, he described the 1 Now we also have the testimony of David Walters. 
2 process as dusty. He described lt as creating dust; 2 And Judge, there needs to be some nuance added to the 
3 Mr. Walters described It as pieces and chunks. But the 3 Information provided about David Walters. David Walters 
4 process Itself, ~ased on Doug Caraker's analysis and 4 started at Kra~ as a llne mechanic In 1971, In the 
5 what he observed from a factual standpoint, was that the 5 natural cuts department. In 1974, David Walters left 
6 removal of packing ls a dusty process, That's what he 6 and went to the general maintenance division. He 
7 provided. So It does create dust, It was asbestos, and 7 testified that Al Garrelts arrived in natural cuts after 
8 It was identified as John Crane at Kraft. And based on 8 he did, and left natural cuts before he did to become a 
9 all those •• all that testimony that we have provided, I 9 supervisor. David Walters testified that he did not 

10 believe It's good enough to deny summary judgment, based 10- work with John Crane packing whlle he was a line 
f 

11 on what's before you, 11 mechanic, He testified that after he went to general 
12 THE COURT: All right. Response? 12 maintenance In 1974 that he worked with John Crane 
13 MR, SWALLOW: Thank you, Your Honor. The 13 packing on steam llnes only, He then testified that Al 
14 first thing that I would like to address Is with respect 14 Garrelts •• that he never worked with Al Garrelts In 
15 to the questioning of Al Garrelts. Mr. Kelly said to 15 general maintenance, Al Garrelts was never his 
16 this Court that Al Garrelts was questioned about 16 supervisor In general maintenance, and Al Garrelts never 
17 gaskets, and not about packing, And Your Honor, that's 17 worked on a steam line that David Walters observed when 
18 actually not true. I refer you to the amended Exhibit 18 he was In general maintenance. So all the testimony of 
19 No. 2, which IS the discovery deposition, and I would 19 the times that David Walters would have worked with a 
20 ask you to -- I would direct your attention to page 41. 20 John Crane product, Al Garrelts was never around. And 
21 On that page, if you look at line 21, Al Garrelts Is 21 the testimony Is on page 42 and on page 46 that shows 

22 asked by myself: Okay, Did you work with John Crane 22 that Al Garrelts was never around David Walters when he 

23 packing at Kraft? No. 23 worked on John Crane products. 

24 Page 42, Your Honor, line 4. Question; Sure. 24 The other thing I would like to point out In 

30 32 

1 When you were at Kraft, did you ever work with packing? 1 regards to the testimony of David Walters Is that he 

2 Answer: Not that I know of, Al Garrelts was asked 2 actually testified that dust wasn't produced. If I 

3 speclflcal!y about John Crane, and he said he never 3 could direct your attention to page 40, line 4, David 

4 worked with John Crane packing at Kraft. So he wasn't 4 Walters was asked If any dust, quote: Was any dust 

5 questioned about gaskets. Gaskets aren't at Issue In 5 created when you cut the packing? Answer: No. 

6 this case. And the one testimony, or the one piece of 6 Page 41, line 91 Question: Okay. And when you removed 

7 evidence that he said or offered In testimony regarding 7 the packing, did that create dust? No. Page 16, 

8 that he thought that David Walters changed gaskets. He 8 Question: Okay. And when you -- let me ask you this; 

9 also testified In both the evidence deposition and 9 when you replaced the packing, you put In new packing. 

10 discovery deposition that he has no Idea who made the 10 Did the installment of that new packing create any dust? 

11 gasket, He has no Idea who made the gasket that was 11 No. 

12 taken off. So that's not relevant for either the motion 12 Now Mr. Kelly mentioned that he also testified 

13 for summary judgement or the testimony at trial. 13 that the packing came out In pieces and chunks. Sut 

14 The fact that Al Garrelts testified •• and the 14 Your Honor, for that I would direct your attention to 

15 other thing I would like to point the Court to ls 15 page 70, line 2. Question: You were asked about old 

16 further up on page 41, I asked the question: Do you 16 packing that came out In chunks, correct? Answer: Yes. 

17 associate any products with John Crane? Answer: I want 17 Line 5: But this wasn't dusty, correct? His answer: 

18 to say don't they may rope packing for pumps and stuff. 18 No. So Your Honor, there's no evidence that this 

19 Question: Artfully, I said, um. And his answer was: 19 removal of packing Is this dusty process. Further, 

20 I'm trying to think of all these names. I remember a 20 there's no evidence that Al Garrelts was anywhere near 

21 black and kind of grayish looking rope packing 1 used 21 any of this work. 

22 use out at Mobil on packing on a lot of the pumps. He 22 David Walters worked with John Crane packing 

23 knows what John Crane packing Is, and he knows he didn't 23 steam lines once a month on the weekends. Al Garrelts 

24 use it at Kraft. 24 testified in his evidence and dlscovery deposition that 

02/08/2012 04:26:59 PM Page 29 to 32 of 47 8 of 12 sheets 

(05559 A406

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



33 
1 he worked one out of every three weekends. David 

2 Walters told you that Al Garrelts was never around when 

3 he worked on any of these products, There's no evidence 
4 that he was around, 

5 THE COURT: What page are you referring to 
6 in his deposition? Or pages? 

7 MR. SWALLOW: Excuse me? 

8 THE COURT: What page or pages are you 
9 referring to In Mr, Walters' deposition to support that 

10 statement? 

11 MR. SWALLOW: Well I would direct you page 
12 70 that you should be on, line 23, Question: 

13 Regardless, you never saw Al Garrelts around y·ou when 

14 you were working on pfpe dope or the packing, correct? 

15 Answer: Not that I recall. Question: You never saw Al 

16 Garrelts work with John Crane pipe dope or John Crane 
17 packing, correct? Answer: Not'that I had seen. 

18 So there's -- to say that Al Garrelts was ever 
19 around Is•· one, It's a misstatement, and two, It Is 

20 not enough under the case law to say that our product 
21 was In a plant, And It's not enough to argue that 

22 because our products contained asbestos that that means 
23 that It would have gotten on Al Garrelts' clothing, and 

24 therefore to Carolyn Garrelts. You have to show that Al 

1 Garrelts was regularly and frequently and proximately 
2 exposed to asbestos nbers from John Crane products, 
3 It's not enough that It was there, and It's not enough 
4 that it contains asbestos, It has to get to him, and 

5 there's no evidence from Al Garrelts and there's no 

6 evidence from David Walters directly from the record 

7 that Al Garrelts was ever around. 

8 The second point that I briefly want to talk 

9 about In regards to the exposure at Chanute Is Doug 

34 

1 O Caraker. And Doug Ca raker's a mended exhibit Is attached 
11 to plaintiff's opposition to our motion as Exhibit c. 
12 And Andy Is right, on page 15 he testified -- on being 

13 asked by Mr. Kelly, that John Crane packing was In steam 

14 pipes at Chanute. That was on page 15. However, Your 
15 Honor, likewise at Kra~, the fact that a product is at 

16 a place does not equate to exposure. 
17 If r could direct your attention, Your Honor, to 

18 page •• one moment-· page 34 of Mr. Caraker's 

19 deposition. Line 16, Question: Okay. You never --

20 when your father and when Roger was working •· or with 

21 the John Crane packing, you never saw Carolyn Garrelts 

22 around? Answer: No. Oh, no. 
23 Carolyn Garrelts testified she never heard of 

24 John crane. Doug Caraker testified that she was never 

35 
1 around, Further, the fact that Installing new packing 
2 at Chanute didn't create dust, Page 36, line 12: Okay, 

3 And when you were •· well when your father and Roger put 
4 the packing In, that didn't create any dust, correct? 
5 No, Question: Okay, Answer: It's an oily substance, 
6 It's packing, It didn't create a dust, 

7 So Your Honor, what we have here, and as we've 
8 stated, David Walters stated that Al Garrelts was never 

9 around, Al Garrelts said that he never worked with It 

10 or was around. Doug Caraker said Carolyn Garrelts was 

11 never around, and Carolyn Garrelts has never heard of 

12 It, The fact that our product may have been at Kratt, 

13 may have been at Chanute, may have contained asbestos, 
14 ls not sufficient to get past a motion for summary 

15 judgment, You have to prove that there was some sort of 
16 exposure, 

17 Your Honor, It has been -· this Court knows that 

18 causation cannot not be based on speculation, guess, or 
19 conjecture. That's all we have here. All the witnesses 
20 say that Al Garrelts and Caro.lyn Garrelts were never 
21 around a John Crane product. To assume that because a 
22 product was In a place, that It would have magically --
23 when neither of the products that were worked on created 

24 dust, but that some Invisible dust got to somewhere 

36 
1 where these people were, be It In Kraft or be It that It 

2 wandered Into some building that Carolyn Garrelts may 
3 have worked with -- one, It defies logic; and two, It Is 
4 unreasonable. And It would be probably the definition 

5 of speculation, guess, and conjecture. 
6 Your Honor, based upon the weight of the evidence 

7 that Is in front of you and the arguments that were 

8 made, John Crane believes and we would ask that you 

9 grant our motion for summary judgment. 

10 THE COURT: Mr. Kelly, you have probably 

11 been over there reviewing Mr, Walters' deposition, 

12 particularly during counsel's argument. Are there 

13 specific pages and line numbers that you think could or 

14 might refute what he has stated? 
15 MR. KELLY: Well In terms of -- they are 

16 working together, that's at pages 47 to 67, as I 

17 mentioned before. And •• 
18 THE COURT: All right, So 20 pages? 

19 

20 

21 

22 
23 
24 

MR. KELLY: What's that? 
THE COURT: 20 pages? 

MR. KELLY: No. 47 and 67, 
THE COURT: Okay. Just a minute then. 

MR, KELLY: And then •• 
THE COURT: Whoa, whoa. Walt. Walt until I 
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37 
1 read 47 and 67. 

2 MR. KELLY: Sure. 

3 THE COURT: All right, Go ahead, 

4 MR. KELLY: 67 Is where he talked about all 

5 the work would have been above where Al Garrelts would 

6 have been working. And then actually at the bottom of 

7 that Is the description of the fact that they actually 

8 disassembled full va Ives six times a year. 

9 The next page, which I think I already mentioned 

10 before, was page 41, where he talked about how the 

11 material was dry when he would pull It out, the packing 

12 material, whether It be with a pick or screwdliver or 

13 whatever It was they chose to use. And It's the Doug 

14 Caraker testimony at 15 to 16, where he talks about the 

15 fact the process Itself was dusty. 

16 THE COURT: Y9u had mentioned something 

17 before about 20 to 75 feet away. Where Is that located? 

18 MR, KELLY: You know, I've only actually 

19 gotten through•· I just got this testimony this 

20 morning, I°have actually only gotten through the 

21 evidence deposition, and I have not found where ,t says 

22 that yet, But that could have very well been something 

23 that came up In the discovery deposition. But I know 

24 people yesterday referenced It that were actually at Al 

38 
1 Garrelts' deposition, and I was not there for that, 

2 THE COURT: All right. So It was part of 

3 Garrelts' testimony, not·· 

4 MR. SWALLOW: Your Honor, I can •• 

5 THE COURT: •• David Walters. 

6 MR. SWALLOW: I can agree with counsel that 

7 the testimony In Garrelts' deposition was that In the 

8 one Instance that he saw David Walters work at Kraft, It 

9 was on one, the gasket, and two, that he was 20 to 75 

10 feet away In that Mr. Walters was on a man 11ft about 40 

11 feet In the air. And It was only•· It was on a gasket, 

12 which he does not know the manufacturer which was 

13 removed, or which was Installed, 

14 THE COURT: All right, And I'm assuming, 

15 Mr. Kelly, that you're going to tell me It doesn't make 

16 a difference whether Mr, Garrelts was actually present 

17 while Mr, Walters was performing maintenance on an 

18 asbestos-containing product because of the dust that 

19 would have been deposited or dispersed lnto the air at 

20 the time that he did so. It would have have been close 

21 enough In proximity, that being to his regular 

22 workplace. 
23 MR. KELLY: Right, And that's why I 

24 mentioned the 20 to 75 feet. I mean Walters says, you 

39 
1 know, I can't think of a particular time when I was 

2 doing packing work and Al was standing with me doing the 

3 work. But we have Garrelts himself saying, I recall 

4 s~elng him working on these types of things, a gasket In 

5 this Instance, but working on pipes when they were 

6 working at the same place, and he remembers been within 

7 a distance of him, The fact Is that It creates dust, 

8 and the fiber drift theory Is something that has been 

9 mentioned In a number of appellate court opinions, 

10 Including the 3rd and 4th District, where they talk 

11 about the fact that once dust ls created from the act of 

12 a particular activity, anybody going through that area 

13 can be exposed. In this Instance, obviously we have 

14 that extra step; It's Al getting exposed, Al then taking 

15 the dust home, But I don't think the logic Is any 

16 different, and It has been sufficient for purposes of 

17 summary judgment In the past. 

18 

19 
20 

21 

THE COURT: Any final response, Mr, swallow? 

MR, SWALLOW: One moment, Your Honor, 

THE COURT: Sure, 

MR, SWALLOW: Your Honor, there's I think a 

22 few points I would like to mak~. First, the fact that 

23 Al Garrelts testified that he was 25 -- 20 to 75 feet 

24 away from David Walters working on a gasket ls 

40 

1 Irrelevant. It Is not a gasket case. There's no 

2 testimony from Al Garrelts he ever worked with packing, 

3 There's no testimony from David Walters that Al Garrelts 

4 ever worked with or was around packing, 

5 Now Your Honor, I want to direct your attention 

6 to page 47 and page 48 of David Walters' deposition. 

7 And Andy directs you to page 47, but I thlnk it WOUid 

8 help the Court If you looked at page 47 and 48. Page --

9 or line 18, Question: After you worked together In the 

10 line mechanic -· which Is a bad question •• you never 

11 worked together again, correct? Answer: No. Question: 

12 In fact, you probably·- Al Garrelts could have been In 

13 Kra~ -- could have been in the plant, but you were 

14 never together again, right? Answer: No. Question: 

15 That's a terrible question. Answer: No, Question: 

16 Strike that. You guys never worked on steam lines 

17 together? Answer: No. Not at all, 

18 And Your Honor, with respect to this fiber drift 

19 theory, appellate courts have held that the fiber drift 

20 theory can satisfy the proximity prong of the factor 

21 standard. It doesn't •· the fact that a fiber can drift 

22 does not satisfy the full factor standard, You still 

23 have to prove frequency, you still have to prove 

24 regularity, and more Importantly, In Thacker, It also 
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1 tells you that you still have to prove that that fiber 

2 would have contacted -· would have contacted a 
3 plaintiff, 

4 In the Thacker case, the facts of the case are 

5 completely·· are distinguishable from the facts at 

41 

6 hand, As I'm sure you know, Thacker was a UNARCO case, 

7 and Thacker testified •- or In Thacker, there was a haze 

8 In the UNARCO plant that Is one building, that uses raw 

9 asbestos, and that·· In that It was dirty, In that it 

10 was·· and that In and of Itself Is distinguishable. 

11 Now In the Thacker decision, they write: We agree with 

12 the appellate court that even though the plaintiff 

13 offered no evidence of where In the plant Manvllle 

14 asbestos was processed, the fact that Manvllle asbestos 

15 was Inside the plant necessarily contributed to dust and 

16 the plant air, was sufficient to meet the proximity 

17 requirement, partlcularly In light of;· one, the friable 

18 and potent nature of raw asbestos Manville shipped to 

19 the plant; and two, testimony, albeit slight, Indicating 

20 that Manville asbestos necessarily generated dust, which 

21 became part of the dust which circulated throughout the 

22 facility, ,, 

23 First, John Crane packing Is not friable; It's 

24 encapsulated. You heard Andy tell you and I have told 

42 
1 you, It's graphite encapsulated, It's not friable, It's 

2 not Insulation that just gives off asbestos fibers, 

3 Two, there is no testimony that there's dust In this 

4 facllJty. If you look at the asbestos •· or If you look 

5 at the opinions In the 3rd and 4th District, Thacker, 

6 with Johnson, with Spain, they all Indicate that the 

7 fiber drl~ theory can satisfy the proximity prong. 

8 However, each one of these cases dealt with vlslble dust 

9 and dealt with evidence that actually showed; one, the 

1 O plaintiff was regularly and frequently In the area where 

11 these products were worked on; and two, there's 

12 1nvlslble dust. What we have In this case, there's 

13 testimony that there's no dust. The fact that Mr. Kelly 

14 can point to part of the d eposltlon transcript of 

15 Mr. waiters that says that It was dry doesn't mean that 

16 there"s dust, Mr. Walters was asked and I pointed out 

17 earlier that the chunks that came out of this packing, 

18 It wasn't dusty. 

19 This Isn't a case where you have a facility like 

20 UNARCO, where there's raw asbestos, there's clouds, and 

21 there's testimony that raw asbestos was released In the 

22 air, You don't have that here. What you have at the 

23 Kraft faclllty, with exhaust ventilations, that Is so 

24 clean that Al Garrelts would eat off the floor, and It's 

43 
1 a food processing facility, and that there's no record 

2 that dust was from any of the these products, 

3 Based on that, Your Honor, the lack of evidence, 

4 the fact that there needs to be more for the fiber 

5 drift •· that fiber drift only satisfies proximity, It 

6 doesn't satisfy regularity and frequency, the evidence 

7 In this case Is Insufficient, And on that basis, we ask 

8 that you grant our motion for summary judgment. 

9 THE COURT: All right. This motion Is a 
10 motion for summary judgment on negligence, If you would, 

11 product llablllty, product exposure count•· or counts, 

12 I suppose •· to civil conspiracy. 

13 The standard of the review then by the trial 

14 court Is different. Summary judgment Is a remedy which 

15 should be granted with caution and should only be 

16 granted when the pleadings, depositions, admissions, and 

17 affidavits show that there's no genuine Issue of 
18 material fact, and that the moving party Is entitled to 

19 a judgment, as a matter of law. 

20 The Court, In considering the defendant's motion, 

21 must construe all of the evidence strictly against the 

22 moving defendant and liberally in favor of the 

23 plaintiff. The Court 1s required to view all of the 

24 evidence In the light most favorable to the nonmovlng, 

44 
1 If reasonable Inferences could draw more than one 

2 conclusion or Inference from the facts, Including one 

3 unfavorable to the moving, the motion should be denied. 

4 What the plaintiff has here Is testimony by 

5 Mr. Wafters that places the defendant's .products at the 

6 Kraft facility. The jury could make an Inference, based 

7 upon the testimony that was or will be presented by 

8 Mr. Walters, that the plalntlff's ex-husband, basically, 

9 regularly worked In an area where the defendant's 

1 O asbestos was frequently used, and that the plaintiff 

11 worked close enough to this area to come Into contact 

12 with the defendant's product. So under the Thacker 

13 criteria, there Is some evidence, when viewed In the 

14 light most favorable to the nonmovlng, that being the 

15 plaintiff, which would defeat the defendant's motion for 

16 summary judgement, and that's what the Court's ruling 

17 will be. 

18 Break time? 

19 MR, TIVIN: Sure, Your Honor. 

20 MR, WYLDER: Sure. 

21 (WHEREUPON, A BRIEF RECESS WAS TAKEN) 

22 THE COURT: All right, we're reconvened In 

23 ll•L-121, the Garrelts matter. Present at this time Is 

24 counsel for defendant John Crane, and also Mr, Kelly on 
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45 
1 behalf of the plaintiff. There have been some 

2 discussions with respect to scheduling, the posslblllty 

3 of deferring some of the trial to a later date yet 

4 during this calendar. Mr. Kelly Is presently drafting 

5 on order that would be consistent with an agreement 

6 between the Court and counsel. What other matters do 

7 you wish to address the Pl.Jrposes of the record? 

8 MR, TIVIN: None, 

9 THE COURT: Okay, Then why don't you go 

10 ahead and recite, Andy, what those dates are, even 

11 though it's In the written order. 

12 MR, KELLY: I think we said the 17th and the 

13 21st for final pretrial, and beginning with Jurors then 

14 on the 22nd of February. And what we anticipate at this 

15 point Is It will be about a two-week trial, give or 

16 take, 

17 THE COURT: Okay, All right. Then we're 

18 off the record, 

19 MR. TIVIN: Thank you. 

20 

21 (WHICH WERE ALL MATTERS HEARD AND RECEIVED IN THE 

22 HEARING OF THE ABOVE-ENTITLED CAUSE ON THIS DATE) 

23 
24 

1 
2 

3 

4 

5 

6 

7 

8 

46 

9 IN THE CJRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT 

10 MCLEAN COUNTY, ILLINOIS 

11 
12 

13 
14 I, GEORGIA 8, ROLLINS, an Official Reporter for 

15 the Eleventh Judicial Circuit, State of Illinois, 

16 reported these proceedings had on the trial In the 

17 aforementioned cause in shorthand; that I thereafter 

18 transcribed said proceedings, which I hereby certify to 

19 be a true and ~ccurate transcription of those notes 

20 taken as aforesaid. 

21 

22 

23 
24 
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IN THE CIRCUIT COURT OF THE 
EIGHTH JUDICIAL CIRCUIT FOR 

ADAMS COUNTY, ILLINOIS 

VIRGINIA BOWLES, Individually, and 
as Independent Executor of the Estate of 
JERALD BOWLES, Deceased, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 

PNEUMO ABEX CORPORATION, ) 
PNEUMO ABEX LLC, METROPOLITAN ) 
LIFE fNSURANCE COMPANY, ) 
OWENS-ILLINO1S, fNC., ) 
HONEYWELL INTERNATIONAL, INC., ) 
OARLOCK SEALING TECHNOLOGIES ) 
LLC, JOHN CRANE, INC., ) 
AURORA PUMP COMPANY, ) 
BUFFALO PUMPS, INC., ) 
WARREN PUMPS, fNC., and ) 
TYCO FLOW CON'll~OL INC. f/k/a ) 
YARWAY CORPORATION ) 

Defendants. 

I. Introduction 

) 
) 

ORDER 

No. 09-L-65 

The co1..11t has considered the Motions for Summary Judgment filed on behalf of 

the Defendants and the Plaintiffs Responses. The claims against the remaining 

Defendants can be divided into what the pa11ies have refen-ed to as the "conspiracy" and 

"exposure" claims. 

The Plain tiff confessed the exposure claim as to Honeywell and the Plaintiff had 

no evidence of exposure while Bowles was on the USS Enterprise, USS Oriskany or the 

USS Constellation. 
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Accordingly, there are conspiracy claims remaining against Pneumo-Abex, 

hereinafter "Abex", Honeywell and Owens-Illinois, hereinafter "OI" and exposure claims 

again_st OJ and John Crane, hereinafter "JC." 

The court heard final arguments on June 24, 20 l 2 and has listened aga.in to 

portions of the previous oral arguments on the various motions through electronic 

recording. In addition, the court, during oral argument, requested that the Plaintiff 

provide the rhree "best" cases in her favor and the Defendants provide the three "best" 

cases in their favor on the exposure claims and the court received various submissions via 

e-mail. Those e-mail transmissions are printed and filed in this case so that the record is 

complete. 

II. Consgiracy Claims 

The first issue common lo all of the conspiracy claims is the standard to be 

applied at the motion for summary judgment stage under 735 ILCS 5/2-I0OS(c). TI1e 

court finds the Defendants' arguments, supported by the case law cited, to be persuasive. 

The court in Ray Dancer, Inc. v. DMC Corp., 230 111.App.Jd 40,594 N.E.2d 1344 

(2'1d Dist. 1992) stated: 

Dancer does not dispute the additional rule pointed out by DMC that a 
plaintiff seeking to establish the existence of an alleged anti-trust 
conspiracy solely through circumstantial evidence, as here, would have to 
satisfy the high "clear and convincing» standard of proof at a trial on the 
merits which standard is necessarily implicated when the court rules on a 
motion for directed verdict or summary of judgment. That is, in 
detem1ining whether a "genuine" issue of material fact exists in the instant 
case, we must consider whether a fact finder applying the "clear and 
convincing" evidentiary standard as to the conspiracy count or the 
"preponderance of the evidence" standard as to the monopoly cotmt could 
reasonably find for either Dancer or DMC as opposed to finding that the 
evidence is so one sided that one of those two must prevail as a matter of 
law. (Citations omitted) 

2 
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Jt appears 10 this court that Ray Dancer stands for the proposition that, on a 

ino1ion for summary judgment, the court must weigh the submissions, with all inferences 

in favor of the non-movant, under the standard of proof for what would be required at 

trial. This only makes sense. 

The court has not been directed to any case nor has it found any case which 

suggests that a lower standard of proof or a different standard of proof be applied at the 

sumnrnry judgment stage. Accordingly, for the conspiracy counts the burden at trial 

would be "clear and convincing" provided the proof is based upon circumstantial 

evidence, and for the exposure counts the burden would be by a preponderance of the 

evidence. 

Although, as the Plaintiff correctly points out, the court in Lozman v. Putnam did 

no1 have to rule on the sian<lard to be applied since the plaintiffs in that case apparently 

conceded or did not argue against the higher standard being applied, this court finds the 

language in Loznwn persuasive on this issL1e. Lozman v. Putnam, 379 lll.App.3d 807, 

884 N.E. 2d 756 (1 51 Dist. 2008) 

Under either standard, the court is well aware that all inferences are to be 

construed strictly against the movant and liberally in favor of the non-movant and that the 

court must deny a motion for summary judgment if there is a genuine issue of material 

fact. 

Evidence of parallel conduct alone is insufficient to su.pport the agreement 

element ofa civil conspiracy claim. McClure v. Owens Corning Fiberglas Corp., 188 

111.2d 102, 720 N.E.2d 242 (1999). Mere knowledge of the fraudulent or illegal actions 

of another is also not enough to show a conspiracy. McClure, 188111.2d at 134 citing 
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Tribune Co. v. Thompson, 342 Ill. 503, 174 N.E. 561 (1930). Accidental, inadvertent, or 

negligent participation in a common scheme does not amounL to conspiracy. McClure, 

188 1ll.2d 133-134, citing Adcock v. Brakegate Ltd., 164 lll.2d 54 at 64, 645 N.E. 2d 888 

{1994). 

The McClure court also applied the innocent construction rule which requires a 

finding that there was no conspiracy if the evidence is circumstantial and if facts are as 

consistent-with innocence as they are with guilt. The McClure cou1t specifically noted 

the innocent construction rule as bein_g "1.mder" the clear and convincing standard. 

McClure, 188 111.2d at 140, 720 N.E.2d at 262. 

A. Pneumo-Abex 

Stare decisis requires this court follow the decisions of higher courts, but does not 

bind it to follow decisions of equal or inferior courts. See Sunbelt Reynolds, inc. v. 

Ehlers, 394 111.App.Jd 421, 9 I 5 N.E.2cl 862 (41
h Dist. 2009). This cou1t w:ill follow the 

decision by the 4111 District Appellate Court in Rodarmel v. Pneumo Abex Corp., 2011 

Ill.App. (41h Dist.) 100463, 957 N.E.2d 107 (modified opinion issued September 15,201 l 

upon denial of rehearing) for the reasons stated herein. At the hearing in this case on 

May 30, 2012, the court was advised that the lllinois Supreme Court had, that day, denied 

the Petition for Leave to Appeal filed in Rodarmel. 

Rodarmel is the latest decision by the Fou1ih District Appellate Court on the 

conspiracy issue which involved both Abex and Honeywell. Plaintiff argues that the 

Rodarmel decision is wrong and that this court can and should apply Burgess v. Abex 

Corp. ex. rel. Pneumo Abex Corp., 311 Ill.App.Jd 900, 725 N.E.2d 792 (41h Dist. 2000) 

and Dukes v. Pneumo Abex Corp., 386 Ill.App.3d 425, 900 N.E.2d 1128 (4th Dist. 2008). 
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The Plaintiff is trying to give this court more latitude than the court feels it can 

take with regard to which case 10 apply. The majority in Rodarmel addressed both 

Burgess and Dukes and for the reasons stated in Rodarmel found aspects of those 

decisions "incorrect" and the court "declined" to follow them. Given that language, this 

cou11 does not feel it can "decline" to follow Rodarmel and find Burgess and Dukes 10 be 

"correct." 

Although the Defendants and the Plaintiff have attached a variety of decisions by 

other trial judges with similar cases, this court c~nnot take decisions of equal courts as 

binding precedent and does not do so for this opinion. 

Sarnnuc occupied much of the opinion in Rodarmel. This court must follow the 

higher court's decision tha.t it is nor an unlawful or a wrongful act to suppress information 

that is devoid of significance. 

The main inquiry of this court to the Plaintiff was whether this case was different 

from Rodarmel in some way. The Plaintiff has argued that this case is at a different stage 

and the court has already addressed that issue. 

The cou11 knows that it does not have the complete appellate record in Rodarmel 

before it. There have been some arguments back and forth on whether this case is 

"identical" factually to Rodarmel or not. The court's approach to reviewing the 

submissions was to see if there was anything new in this case that was not in Rodarmel. 

The court looked at the evidence against the backdrop of both the two~step test of 

McClure and the Rodarmel opinion to see if the evidence was outside the categories of 

parallel conduct, purchases from other suppliers, shared directors, membership in trade 

5 
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organizations, sharing of infomrntion and all of the other connections referred to in both 

cases. 

It appears that the Plaintiff is offering Dr. Frank in order to satisfy the Rodarmel 

court's concern that no qualified expert could opine that the tumorous mice were 

evidence of a relationship between asbesto,s and cancer that would pass scientific muster. 

This court agrees with the Abex that Dr. Frank was not disclosed as an expert 

witness designated to give an opinion on U1e Saranac studies and therefore would be 

barred from giving an opinion of the significance or Saranac at trial. This court also has 

concerns about the admissibility of his opinion given his concessions about the flaws in 

the study. 

However, for the analysis under summary judgment and for the sake of 

argument, what if Dr. Frank was properly disclosed as an expert as to Saranac and a 

foundation could be laid so he could give his opinion in an attempt to fill the gap in 

Rodarnwl? 

Rt:gardless of what any expert on either side says in 2012 about the significance 

of the 1948 Saranac study, this court keeps coming back to the memo of Dr. Hamlin in 

light of what McClure said about the joint drafting of the NIMA pamphlet. 1 Although 

not exactly stated in McClure, the court assumes that the pamphlet was intended for 

distribution to the trade. 

In McClure, 01 participated in the drafting of a pamphlet which the plaintiff 

claimed showed an agreement to conceal since it did not specifically identify the diseases 

associated with asbestos. The McClure court found that the inference of an agreement 

improper even though il was a joint project since there was no evidence as to what extent 

1 Dr. Hamlin (Abex's medical director) memo dated November 3, 1948, Abex Exhibit 746 
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the companies controlled the content of the pamphlet. So, under McClure, joint drafting 

was not enough and evidence of control over content was necessary. 

Abex Exhibit 746 shows that (I) Abex was not concerned with content and (2) 

Abex had ceded control over content to another company. Mr. Kelly, vice-president of 

Abex, sent Dr. Hamlin's memo to Mr. Brown at Johns-Manville and said he could act for 

them in any decisions that needed to be made. 

The following portions of the memo are pertinent to this court's analysis: 

I gain the impression from Mr. Brown's letter that he is concerned with possible 
repercussions from the legal point of view but"] must confess I do not see 
anything in the report in its present form which need cause undue concern. 
Similar reports are frequent in the literature not only in this country but also from 
abroad. 

I think the idea of reviewing the manuscript prior to publication is a good one in 
order to achieve mutual understanding with Saranac, but I feel that this can be 
accomplished quite satisfactorily without my presence. 

Mr. Brown has stated that it would be advisable for us to designate a 
representative of another company to act for us in connection with the decisions 
to be made. I think this would be a satisfactory alternative and would like to 
suggest that we request (Mr. Brown) to act for us. It would be most difficult for 
me to attend personally at this time because of the meetings I mentioned to you 
over the phone. l am sure our interest in the matter could be adequately protected 
by Mr. Brown. 

This cou11 views this memo in an entirely different light than the Plaintiff. 

Abex is on record that it was not concerned about the content of Saranac and ceded 

control of the Saranac content to another. 

The bottom line is that Dr. Hamlin did not see anything in Saranac which caused 

him concern, stated much of what was in the Saranac study was already known and, 

finally, said he was too busy with other meetings to even attend. None of this suggests an 

agreement by Abex to conceal and, in fact, points to the opposite conclusion. 
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If McClure found no inference of an agreement in a jointly drafted trade pamphlet 

where there was no evidence of who controlled content, then ce11ainly there cannot be ru, 

inference of an agreement when it comes 10 a scientific study where there is evidence that 

a company did not see any problem with the content and then let others control the 

content. 

This is not the act of a co-conspirator entering into a plan to do an overt wrongful 

act. While the court might agree with the Plaintiff that no reasonable person would 

belie_ve that what was foremost in Mr. Brown's mind was the integrity of the scientific 

process, Mr. Brown was not with Abex. 

Even if an argument can be made that Abex was pretty sure Brown would delete 

the mice study, knowledge of that action is not sufficient for conspiracy under McClure. 

The actions of Abex with regard to the publishing of Saranac study are, in this cou11's 

opinion, not only consistent as much with innocence as guilt, they are evidence of Abex's 

claim in this case that asbestos was not a primary concern for Lhem. 

B. Owens-Illinois (Of) 

In opposition to the motion for summary jt1dgment the Plaintiff filed the exhibits 

from the Dunham case in McLean County and argues that OJ's motions for summary 

judgment have been denied in every case since McClure. Although 01 was in the 

McClure case, the Plaintiff argues this case is different since this involves 01 and Owens

Corning. The Plaintiff again argues against the reasoning in Rodarmel and urges the 

court to follow Burgess and Dukes I. 

Going through the Plaintiffs submissions, the claim of shared directors, without 

more, must fail under McClure. The fact that Biggers was at a board meeting concerning 
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a plant where the "dust liability" amounted to one million dollars does not lead this court 

lo find the conspiracy complained of. 

The documents of the arbitration between OJ and Owens-Corning (Exhibits 2 & 

3) over indemnification for asbestos claims actually supports the notion that these two 

companies trec:ited each other at arm's length and support Defendant's contention of no 

conspiracy. 

The plaintiff has certainly presented the court with more documents against 01 in 

support of the. conspiracy claim as compared to Abex or Honeywell. The court has 

reviewed each submission, some multiple times, and while they do show parallel conduct 

they do not show evidence other than parallel conduct which would be sufficient to 

conclude there was an agreement under the McClure standard. 

While the quantity of documents Plaintiff has attached to the Response to OJ is 

impressive, the Response really does not set out with sufficient clarity why these 

documents make a difference in terms taking this case outside Rodarmel or are different 

from the categories in McClure mentioned previously. Repeated contact between these 

asbestos companies over the years is simply not enough to show conspiracy. 

C. Honeywell 

Plaintiff seemed to concede at oral argument that there is really nothing new in 

Bowles that was not in Rodarmel in I ight of the fact that Honeywell was not involved in 

Saranac. Plaintiff does attach many exhibits to the Response which the cou1t has 

reviewed. It appears to the court that they all fall into the classification of parallel 

conduct or do not tend to show an agreement to conspire or an unlawful act in furtherance 

of a conspiracy. 
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Most of the documents are page after page of sales orders between Honeywell 

(Bendix) and other asbestos manufacturers. This cou11 declines to find that rebranding 

of products constitutes an unlawful act in furtherance of the alleged conspiracy per the 

decision in Rodarmel. 

III. Exposure Claims 

Before examining the exposure claims, the court wants to state that it knows the 

big picture. For years, asbestos manufacturers hid the dangers of these products from 

their workers and those who used their prod~cts. As a result, these manufacturers have 

been held accountable. However, this accountability can only be in the form of cash. 

Many workers paid with their lives. 

Nevertheless, the law has not eliminated certain burdens for plaintiffs. Just 

because a company manufactured asbestos does not make it liable for anyone who was 

around asbestos. The law allows a company the defense that it was not their product 

which caused the injury. 

The Plaintiff cannot meet the "frequency, regularity and proximity lest" set forth 

by the Illinois Supreme Court in Thacker v U.N.R. Industries, Jnc. 151 lll.2d 343, 603 

N.E.2d 449 (1992). The plaintiff was a radioman on the ship. While he may have been 

around asbestos that insulated the pipes on the ship there has been no showing that he 

ever installed or worked with the product. 

In Thacker the decedent worked for 8 years at the Union Asbestos and Rubber 

Company in the pipe-covering department, with his final three months in the plastics 

department. The plant was a large, open area with no interior walls. He opened bags of 

JO 

C05573 A420

SUBMITTED - 3773538 - Adrian Garcia - 2/1/2019 11:01 AM

123895



raw asbestos which gave off dust. Tons of raw asbestos were used in this plant. Other 

employees testified that dust was continuously visible in the air. 

The Thacker court specifically noted the "amount" of asbestos likely used at the 

plant, the "nature" of the work performed· and the "extended period of time" the decedent 

worked in the plant. Jn this case there is no evidence of the "amount" of asbestos on the 

ship that was manl!factured by the two remaining exposure defendants, the asbestos that 

was there was not used in the same manner as it was "used" in a manufacturing plant, 

Bowles' work was as a radioman, and the period of time is less than one-fourth of what 

was presented in Thacker. 

As to the nature of the asbestos, the Thacker cou1t emphasized," ... the friable and 

potent nature of the raw asbestos ... " (emphasis original) and noted the numerous 

witnesses who could describe the "haze" of asbestos "throughout" the plant. This case 

does not involve raw asbestos nor a worker who formed, cut, installed or even handled 

processed asbestos products. 

In summary the difference between Thacker and this case can be illustrated as 

follows: 

Thacker 

Type of Asbestos Raw asbestos 

Time of potential exposure 8+ years 

Amount of particular 75 tons 
Defendant's product 

Exact location of Everywhere in open plant 
particular Defendant's 
product 

11 

Bowles 

Installed final 
product 13%-
20% asbestos 

l ½ years 

Unknown 

Unknown or 
boiler room 
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Taking all inferences in favor of the Plaintiff, one and a half years of working, 

fonning and cutting a finished asbestos product from an identifiable manufacturer would 

be enough to survive a motion for summary judgment. However, Bowles did not do this 

type of work. 

In Johnson v. Owens-Corning Fiberglass Corp., 284 lll.App.3d 669, 672 N.E.2d 

885 (3 rd Dist. 1996) the court held that the plaintiff had the burden of proving more than 

just minimal contact with a particular defendant's asbestos product and that in order to 

su1-v1ve a summary judgment motion the plaintiff musl " ... put forth some evidence 

tending to show that (I) the decedent regularly worked in an area where the defendant's 

· asbestos was frequently used and (2) the decedent worked close enough to this area to 

come into contact with the defendant's product." 

Although Zimmer v. Celotex Corp. came before Thacker, summary judgment was 

affirmed using the Thacker principles of frequency, regularity and proximity. Zimmer v. 

Celotex Corp., I 92 111.App.Jd l 088, 549 N.E.2d 88 l (1 st Dist. 1989). Zimmer was a 

shipfitter who worked for 12 years in naval shipyards. Originally, 13 defendants were 

named, but only 3 remained as defendants, one being 01. 

In his affidavit, Zimmer stated that he worked in close proximity to boilermakers, 

pipefitters, sheet-metal workers and pipe coverers including a man named Moe Rapchick. 

Although Zimmer could not identify the manufacturers of asbestos products to which he 

was exposed, he aLtached deposition testimony of other workers in unrelated lawsuits 

involving asbestos claims. 

One of the workers, Moe Rapchick, recalled working with OJ asbestos but could 

not recall that a particular product was used in a particular month on a particular ship. He 

12 
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further stated that the asbestos products were used all over the ships, were shared by 

different tradesmen, including shipfitters and that the workers were covered with 

insulation as it drifted from the tradesmen working above and next to them. 

The Zimmer court noted the plnintiff must identify the manufacturer and establish 

a causal connection between the injury and the product. This may be proven by direct or 

circumstantial evidence but liability cannot be based upon mere speculation, guess or 

conjecture. 

Zimmer was a shipfitter working for over l 2 years next to workers installing 

asbestos. Bowles was a radioman, not involved in repairing or replacing insulation. 

Bowles was on the Parks from December 4, 1958 until May 27, I 960, except for the 

period from October 21, 1959 to November 4 of that same year w~en he was in the San 

Diego Naval Hospital. His tour on the Parks was about a year Mel a half. 

Even assuming for this motion that the dust which fell when the guns were fired 

or when the ship moved was asbestos, no one can say which company manufactured the 

asbestos which Bowles might have breathed. Assuming that Bowles spent most of his 

time in the radio room or his bunk, no one has said that the pipes in either location 

contained an asbestos product manufactured by the two remaining exposure defendants in 

this case. Plaintiff's witnesses have little information on where Bowles spent his time. 

From the court's review of the depositions any claim that Bowles inhaled asbestos 

from either of the two manufacturers would have to be based upon speculation, guess or 

conjecture. No one can state with specificity the amount of asbestos from either 

manufacturer used on the Parks, the exact location or locations where the asbestos from 

13 
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either manufacturer was used on the Parks or the time period when it was used on the 

Parks. 

At least in Thacker the plaintiff had proof that 75 tons ofraw asbestos came into 

the open plant. The defendants in Thacker argt1ed that under the best calculation for the 

plaintiff this amounted lo just 3% of the total asbestos being brought into the plant during 

the re~evant time period since another manufacturer was shipping 200 tons per month into 

the facility. The Thacker court said that it could not find 3% insignificant as a matter of 

law. 

Although 3% is a fairly low bar to overcome, and taking all inferences in favor of 

the plain ti ff that there is a genuine issue of material fact as to the existence of OJ and JC 

products on the Parks, there is still no evidence as to amount, location or time of 

exposure. Mere existence is not enough under Thacker. Moreover, Thacker involved an 

open factory, not a compartmentalized ship. 

The evidence thus far is that the original asbestos was from another company, 

UN ARCO. The Plaintiff claims that the insulation could release asbestos when 

disturbed, when the guns on the ship were fired or due to the movement of the ship. 

Captain Lowell testified that most of the insulation was in the machinery part of the ship 

and, as a radioman, it was more likely than not that Bowles was not in that area on a 

freqt1ent basis. 

The discovery depositions all seem to indicate that asbestos products would cover 

piping; cloth was then applied and painted with white enamel. According to Captain 

Lowell, the original insulation installed on the Parks was most likely UNARCO's 

14 C05577 
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Unibestos. If there was either an 01 or JC product on the Parks it would have been a 

product used to repair or replace the original insulation. 

The court will not lengthen this opinion by analyzing each defendant in the 

Johnson case other !ban to say that the Johnson court looked at where the product was 

used and how it was used to determine wh.ether a particular defendant was granted 

summary judgment. The facts here are clos~r to or better than the facts for those 

defendants who were granted summary judgment in Johnson. 

One defendant from Johnson illustrates this point. Summary judgment was 

anirmed for defendant Zolteck because there was no evidence as to where Zolteck's 

products were used at the facility. There is no evidence in Bowles as to the exact location 

where 01 products were installed or how frequently Bowles was in those locations. We 

know that JC products were in the boiler room, but even the Plaintiff concedes that their 

products were significantly different than Ol's, not friable under OHSA standards and, 

again, there is no evidence of how many times Bowles might have been in the area where 

they were being installed. 

· Since Bowles never worked directly with asbestos in his job as a radioman the 

Plaintiff must necessarily rely on fiber drift evidence. As noted in the Fourth District's 

decision in Wehmeier, which the Supreme Court cited from extensively in Thacker, each 

case must stand on its own facts. Wehmeier v. UNR industries, inc., 213 111.AppJd 6, 572 

N.E.2d 320 (4th Dist. 1991). 

15 C05578 
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The Wehmeirer court noted that 

" ... fiber-drifl evidence cannot alone support an inference of causation but 
must be accompanied by evidence establishing how frequent.ly the 
particular asbestos product was used, the area in which it was used, and 
the regularity of a plaintiff's employment with a zone covered by the reach 
of fiber drift. Necessarily, each case must stand on its own facts. Given 
the various diseases which are associated with asbestos exposure, the 
medical evidence presented, they types of asbestos involved, the manner 
in which the products are handled, and the tendency of those asbestos 
products to release asbestos fibers into the air, the amount of evidence 
needed to establish the regularity and fi-equency of exposure will differ 
from case to case." 

Summary judgme11t is appropriate where the plaintiff cannot prove a necessary 

element of their case. 1-'fleber v Armstrong World Industries, Inc., 235 lll.App.3d 790, 

60 I N.E.2d 286 (41
h Dist. 1992). It appears under Wehmeirer, the Plaintiff cannot satisfy 

the prongs of showing how frequently the product was used, where it was used and the 

regularity of his employment within that zone. 

Accordingly, the court grants the Defendants' Motions for Summary Judgment on 

both the conspiracy and exposure claims for the reasons stated in this opinion. 

Entered: 
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STATE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE EIGHTH JUDICIAL CIRCUIT 

COUN'fY OF MASON 

WILLA WOODING, Individually and as Special 
Administrator of the Estate of HARRY WOODING, 
Deceased, TIM SONDAG, Special Administrator of the 
Estate of IRVIN SONDAG, Deceased, and RUTH 
SONDAG, Individually, 

Plaintiffs, 

-versus-

) 
) 
) 
) 
) 
) 
) 
) 
) 

PNEUMO ABEX. CORPORATION, PNEUMO ABEX ) 
LLC, METROPOLITAN LIFE INSURANCE ) 
COMPANY, OWENS-IUINOIS, INC., IIONEYWELL ) 
INTERNATIONAL, INC., GEORGIA PACIFIC, ) 
BONDEX CORPORATION, TREMCO, INC., ) 
SPRINKMANN SONS CORPORATION, ) 
RAPID-AMERICAN CORPORATION, UNION ) 
CARBIDE CORPORATION and JOHN CRANE, INC., ) 

Defendants. ) 

OPINION AND ORDER 

BACKGROUND 

FILED 
OEC 1 O 2012 
MICHAEL D. ROAT 

CIRCUIT CLERK 
MASONOO.,IL 

CASE NO. 10-L-2 

This matter comes forth for hearing on Defendants I various Motions for 

Summary Judgment. In reviewing the matter, the Court believes that the Plaintiffs' 

Complaint can be summarized as follows: 

• Wooding Counts I, II and III (Conspiracy) 

• Wooding Counts IV, V and VI (Causation) 

• Sondag Counts VII, VlII, and IX (Conspiracy) 

• Sondag Counts X, XI and XII (Causation) 

The Defendants 1 remaining in this matter according to the Court1s 
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information are as follows: 

Conspiracy: Pneumo Abex, 1-Ioneywell, and Owens-Illinois 

Causation: Rapid-America, Trem.co, and Union Carbide 

Each of the Defendants' have filed their own Motion for Summary Judgment, and 

where relevant have adopted their respective co-defendants' Motion for Summary 

Judgment. Plaintiffs1 have filed opposition to each of the Defendants' Motion for 

Summary Judgment, to which the Defendants' have filed an appropriate reply. 

The Court has read the Motions for Summary Judgment, the Plaintiffs' 

opposition to said motion and the replies of the Defendants. Further, the Court has 

examined the exhibits which have been presented by attachment or otherwise plead in 

this matter by all of the parties, including the Plaintiffs, has read many depositions, 

various cases relied upon by the parties, and have heard the oral arguments of the 

parties hereto in support of their respective positions. 

LAW 

The legal principle of stare decisis applies with respect to the conspiracy 

counts filed by each of the Plaintiffs herein. Recently the Fourth District Court of 

Appeals of the State of Illinois ( of which Mason County is part), has rendered several 

decisions that are relevant and material to the Court's determination in this mater. 

Specifically as to the conspiracy counts, this Court is bound to follow the directives of 

the Fourth District set forth in Mensson v. Pneumo Abex, et al, which may be found 

at 2012 Ill. App., Fourth District 100904, which was filed August 31, 2012, and 

Rodarmel v. Pneumo Abex LLC and Honeywell International, 2011 Ill. App. Fourth 

2 
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District 100463. 

Each of the parties hereto, including the Plain.tiffs briefed these cases to the 

Court and each argued as to the appropriate application and meaning of these cases 

to the case at bar. In addition, the Defendants supplied the Court with several trial 

court opinions found throughout the Fourth District that although are of some 

benefit, certainly do not bind this Court under the rules of stare decisis, and therefore 

the Court did not consider these rulings for the purpose of this opinion. 

Each of the parties submit numerous other cases in support of their position, 

which have been read by the Court and applied to the various arguments presented by 

the parties to support their position on issues such as: 

1. The standard of proof the Court must apply in the conspiracy counts: 

( See Ray Dancer, Inc. v. DMC, Corp., 230 Ill. App. 3d 40, Second District (1992). 

2. The proper context for the Court to rule on a Motion for Summa1y 

Judgment. 

3. The test in the causation counts to be applied as to Plaintiffs' alleged 

exposure to asbestos containing materials. (See Thacker v. UNR Industries, Inc., 

151 Ill. 2d 343 (1992). 

4. The McClure rule of innocent construction in conspiracy cases. (See 

McClure v. Owens Fiberglass Corp., 188 Ill. 2d 102). 

5. The McClure rule regarding parallel conduct. 

6. The Rodarmel disagreement with Burgess (See Burgess v. Pneumo Abex 

Corp., et al, 311 Ill. App. 3d 900 (Fourth District, 2000.), 

7. The Thacker rule of "frequency, regularity and proximity" (See also 

3 
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Wehmeier v. UNR Industries, Inc., (Fourth District) 213 Ill. App. 3d 6 (1991). 

THE FACTS 

For this Court 1s analysis on the pending Motions for Summary Judgment all 

reasonable inferences favoring the non-moving party are made. Court has reviewed 

numerous depositions supplied by each party not only on the causation/exposure 

issues, but also on conspiracy issues, Of particular note are the following 

depositions: Willa Wooding, Gregory Wooding, Donald Dowell, Daniel Sondag, 

Timothy Sondag, Edward Sondag, Michael Kohler, Joseph Sondag, and Arthur L. 

Frank, M.D .. 

The Court in deciding this matter and reaching its opinion does not reach the 

issues of timeliness and adequacy of Dr. Frank 1s letter opinions under Supreme 

Court Rule 191, nor the arguments of the various defendants regarding the statute of 

limitations with regards to Plaintiffs 1 Complaint. The question to this Court is 

simply: ls the evidence as to conspiracy and causation/exposure presented by the 

Plaintiffs 1 in opposition to the Motion for Summary Judgment as alleged in its 

Complaint taken in its most favorable light, and with all reasonable inferences made 

in Plaintiffs 1 favor, sufficient to establish that there are issues of genuine material 

fact sufficient for this case to proceed to trial and for a trier of fact to find in favor of 

the Plaintiffs, or in the alternative that in consideration of the above, are there not 

genuine issues of material fact, therefore requiring the Court to grant Defendants' 

Motion for Summary Judgment. 

4 
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CONSPIRACY 

The Court is of the opinion that the standard to be applied is that Plaintiff's 

proof must be by "clear and convincing evidence". That is the burden of proof that 

the Court wlll apply in making its analysis. It is Plaintiffs' burden of proof. (See 

Roy Dancer, Inc. v. DMC Corp., 230 Ill, App. _3d 40 (Second District, 1992). 

Further, as stated in McClure (See cite above) the "innocent construction" rule 

applies, and as further stated in McClure, "evidence of parallel conduct alone is 

insufficient to support the agreement element of a civil conspiracy claim. " 

Therefore, in applying these rules to the facts at bar, and giving the appropriate 

weight to the decisions of Rodarmel and Menssen, the Court is of the opinion that no 

genuine issue of material fact exists to support the Plaintiffs' conspiracy claims 

against the Defendants Pneumo Abex, Honeywell and Owens-Illinois and the ref ore 

the Court grants the Defendants' Motion for Summary Judgment as a matter of law. 

CAUSATION/EXPOSURE 

Of particular note for the Court on this issue, as it reviewed the deposition of 

Docto~ Frank on. November 10, 2011, and specifically at Page 26, Lines 11 through 

14, where he opined as follows: 

"I do not have any detailed information as to the frequency, duration or dose 
that Mr. Wooding would have had at any point dwing his career, " 

Furthermore the Plaintiff fails to point out any differing opinion as it would 

apply to Mr. Sondag. 

5 
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TREMCO 

In its counts against Tremco, Plaintiffs allege that the Defendant Tremco was 

in the business of manufactu,ing and selling asbestos containing products. (See 

Counts IV, V and VI, Wooding and Counts X, XI and XII, Sondag,) At Attachment 

A of the Complaint under the heading Tremco, these products are allegedly identified 

by the Plaintiff as "asbestos containing caulk and joint material'' and "asbestos 

tapes". 

Joseph Sondag, the only witness deposed to attempt to identify the Defendant 

Tremco 's products says, "that a roll, three inches wi'de, and white and blue in color 

was used on wallboard seams. " He could not recall why he thought it was a Tremco 

product, and had no knowledge whether the product contained asbestos. (See the 

deposition of Joseph Sondag.) 

Defendant Tremco denies it ever manufactured such a product. Plaintiff fails 

to point to any advertising, catalogue, sales brochure or invoices that point to 

Tremco 's sale, advertising or manufacturing of such a tape product to be used in the 

plastering industry for the purpose of sealing joints. 

The question then becomes: Have Plaintiffs presented evidence, taken in the 

light most favorable to the Plaintiff that would establish the existence of such a 

product (tape); that Plaintiffs used or were exposed to the product on d regular and 

frequent basis, that the product contained asbestos, and that the Plaintiff was in close 

proximity to the asbestos, and therefore placing Defendant in a position of having a 

duty to warn the Plaintiffs as to the dangerous nature of the produ,ct. 

Such evidence is wholly lacking in this matter, even if taken in the light most 

6 
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favorable to the Plaintiff, and therefore the Court is of the opinion that the Plaintiff 

failed to establish for the purposes of this Summary Judgment that a genuine issue 

of material fact e.tists whereby a reasonable trier of fact could find for the Plaintiff, 

and therefore on that basis the Defendant's Motion for Summary Judgment is 

granted. 

The Court therefore need not go to the other issues raised by Defendant 

Tremco as to Plaintiff's failure to show the causation which if presented would also 

be found in Defendant's favor based on the extremely limited evidentiary showing by 

Plaintiffs as to Plaintiffs' contact with a Tremco product. 

RAPID AMERICAN 

The test here, once again, is the duty of the Plaintiffs to specifically identify 

the products this Defendant manufactured; to establish Plaintiffs exposure thereto; to 

establish that such exposure was with frequency, regularity and proximity and then to 

present proof of causation as to specific injuries of the Plaintiffs, i.e. colo-rectal 

cancer (Wooding); rectal cancer (Sondag.) 

Plaintiffs list a number of products allegedly produced by this Defendant or its 

predecessors at the Attachment A to its Complaint. It is Plaintiffs I burden to link 

these products to the Defendant; to show frequency, regularity and proximity to the 

Plaintiffs; and finally to show that the products contained asbestos and that, in fact, 

such asbestos containing product caused the Plaintiff's injury. 

In review of the depositions of Plaintiffs' witnesses (Joseph Sondag, Mark 

Sondag, John Sondag, Susan Hill, Ruth Sondag, Theresa Mickens, Daniel Sondag, 
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Timothy Sondag, Kathryn Rogers, Willa Wooding, Grego1y Wooding, Edward 

Sondag and Steven Sondag) none of these witnesses are able to establish with any 

certainty, clarity or precision that either Plaintiff was exposed to Defendant's product 

or products, much less that such exposure was frequent, regular or proximate to 

them. 

Furthermore, the Defendant in its motion denies ever being in the business 

directly or indirectly involving an asbestos containing product. This denial is 

uncontroverted by the Plaintiff. , Once again without deciding whether Plaintiffs' 

evidence as presented by Doctor Frank on causation is sufficient to show proximate 

cause of Plaintiffs' injury, the Court can only conclude that no issue of genuine issue 

of material fact exists as to Defendants' products not only containing asbestos; but 

furthermore, that the Plaintiffs were exposed on a regular, frequent and proximate 

basis. Therefore the Motz'on for Summary of Rapid American must be granted. 

UNION CARBIDE 

This Defendant also relies on the Thacker rule in urging the Court to decide 

the Motion for Summary Judgment in its favor and against the Plaintiffs. Defendant 

here unequivocally asserts that is product (asbestos) was never used in plaster 

products. Therefore it reasons that since the Plaintiffs were engaged in the plaster 

business and its products were not used in that business, that Plaintiffs were not 

exposed to asbestos through Defendant's products. Plaintiff fails to counter this 

assertion. 

Defendant asserts that under the law it is Plaintiffs' burden by a 

8 
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preponderance of the evidence to do more than simply allege exposure. That, in fact, 

the Plaintiff must present the Court with facts supporting the allegation that 

Plaintiffs were exposed to Defendant's products, and such was the proximate cause 

of Plaintiffs I injuries. Defendant states that it does not need to disprove exposure. I 

agree. 

The Court is of the opinion that Plaintiffs' assertion that this Defendant 

supplied products to U.S. Gypsum; that U.S. Gypsum manufactured plastering 

materials containing Defendant's asbestos and therefore such materials were zised by 

Plaintiffs, causing Plaintiffs' exposure resulting in the injury complained of, simply 

.fai.ls the Thacker test of frequency, regularity and proximity. In this Court's opinion, 

the bare allegations and nothing more would cause the trier of fact to have to 

speculate as to the Plaintiffs' use, exposure and causation of Plaintiffs' injuries, and 

with nothing more than in effect a stream of commerce theory, Plaintiff would be 

unable to sustain its cause of action under Thacker. 

Union Carbide even denies its products ever were used for Plaster products 

and Plaintiff fails to show specifically a connecting link between Defendant's 

products and Plaintiffs regular andfrequent use. Therefore the Motion for Summary 

Judgment is granted. 

ORDER 

By reason of the above and foregoing, Plaintiffs Complaint in twelve counts is 

dismissed, Motions for Summary Judgment granted. 
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ENTER: December 10, 2012. 

cc: Mr. James Wylder 
Mr. Andrew Kelly 
Mr. Robert Scott 
Mr. Regan Simpson 
Mr. Matthew Fischer 
Mr. Luke Mangan 
Ms. Cecilia Carroll 
Mr. John Redlingshajer 

1~·A:l:A}(D. PUCKER/ 
Circuit Judge . ·· 

,I'··· 
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ST A TE OF ILLINOIS 
IN THE CIRCUIT COURT OF THE SEVENTH JUDI Cf AL CIRCUIT 

COUNTY OF MORGAN 

JUDITH WEA VER and EARL WEA VER, 
Plaintiffs, 

) 
) 
) 
) 
) 
) 
) 

FILED 
SEP 1 9 2DT2 

c, ... ,~ _ J Nci1E:-s11 • ' of r.,rc11i1 c lONi:1101;,~ 
,C~t/ ~Olq;i,t ~ 

. '•'- // 

-vs-

PNEUMO ABEX LLC, et al., 
Defendants. 

ORDER 

No. 08-L-05 

This matter is before the Court on Defendants Owens-Illinois, Inc. and 
Honeywell Tnternational, Inc. 1s Motions for Summary Judgment. 

After a review of the Motions for Summary Judgment, pleadings, 
_ memoranda, supporting documentation and the arguments of counsel, the Court 

finds that there was no duty owed to the Plaintiff, and therefore the Motions for 
Summary Judgment of Owens-Illinois, Inc. and Honeywell [nternational, Inc. are 
granted as to all counts. 

Entered: _[_· -...__i_f-___ /_2-,.-
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ST ATE OF ILLINOIS 

IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT 

COUNTY OF MORGAN 

RICHARD COOK and SHARYN COOK, 
Plaintiffs, 

-vs-

PNEUMO ABEX LLC, et al., 
Defendants. 

ORDER 

) 
) 
) 
) 
) 
) 
) 

/::11 , __ L_ 
I -t• ) . ·' 

SEP 1 9 20 
r,1~,•- r,.,f:i/f.• •• 12 

'Of c, -~,t L·• ,rc11,1 (' •• U,'v&i{(' 
•W'i.Jtt f'v:1;, ... 

'~('/ ,,,n C<, 'I 

No. 11-L-2 

This matter is before the Cou1t on Defendant Owens-Illinois, lnc.'s Motion 
for Summary Judgment of Plaintiff's civil conspiracy claim. 

After a review of Owens-Illinois, Inc. 's Motion for Summary Judgment, 
pleadings, memoranda, suppo1ting documentation, and the arguments of counsel, 
the Court grants the motion. 

Entered: f-/J-/2 
I ' 
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Ellis v. Pneumo Abex Corp., Not Reported in F.Supp.2d (2013)

2013 WL 1099016

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 1

2013 WL 1099016
Only the Westlaw citation is currently available.

United States District Court,
E.D. Pennsylvania.

Linda ELLIS, Plaintiff,
v.

PNEUMO ABEX CORPORATION,
et al., Defendants.

MDL No. 875.
|

Transferred from the Central District
of Illinois Case No. 11–01128.

|
E.D. PA Civil Action No. 2:11–66774–ER.

|

Jan. 3, 2013.

ORDER

EDUARDO C. ROBRENO, District Judge.

*1  AND NOW, this 31st day of December, 2012, it
is hereby ORDERED that the Motion for Summary
Judgment of Defendant Owens–Illinois, Inc. (Doc. No.

50) is GRANTED. 1

AND IT IS SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2013 WL 1099016

Footnotes
1 This case was transferred in July of 2011 from the United States District Court for the Central District of Illinois to the

United States District Court for the Eastern District of Pennsylvania as part of MDL–875.
Plaintiff Linda Ellis alleges that Decedent Walter Tom (“Decedent” or “Mr. Tom”) was exposed to asbestos, developed
lung cancer as a result of this exposure, and died from that illness. In her complaint, Plaintiff alleged that Decedent was
exposed to an asbestos-containing product(s) manufactured by Owens Corning, a predecessor to Defendant Owens–
Illinois, Inc. (“Owens–Illinois”), while serving as a boilerman in the Navy from 1969 to 1973 and while working as a
boilerman for NASA from 1973 to 1979.
Plaintiff brought claims against various defendants, including a claim for civil conspiracy to suppress and misrepresent
information regarding the hazards of asbestos. Plaintiff alleges that Defendant (along with other defendants in this action)
conspired with three other entities who have previously declared bankruptcy and are not defendants in this action: Johns–
Manville (“Johns–Manville”), Unarco Industries (“Unarco”), and Raymark Industries (formerly Raybestos–Manhattan, Inc.)
(“Raymark”).
Defendant Owens–Illinois has moved for summary judgment arguing that there is insufficient evidence to support a finding
of conspiracy on its part. Defendant Owens–Illinois also moved for summary judgment on grounds of insufficient evidence
of exposure/ product identification. However, in her opposition, Plaintiff conceded that she does not have evidence that
Decedent was exposed to asbestos from any product manufactured or supplied by Defendant. Therefore, Plaintiff now
asserts that Defendant is liable solely for conspiracy to suppress and misrepresent information regarding the hazards of
asbestos. The parties agree that Illinois law applies.
I. Legal Standard

A. Summary Judgment Standard
Summary judgment is appropriate if there is no genuine dispute as to any material fact and the moving party is entitled
to judgment as a matter of law. Fed.R.Civ.P. 56(a). “A motion for summary judgment will not be defeated by ‘the mere

existence’ of some disputed facts, but will be denied when there is a genuine issue of material fact.” Am. Eagle

Outfitters v. Lyle & Scott Ltd., 584 F.3d 575, 581 (3d Cir.2009) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
247–248 (1986)). A fact is “material” if proof of its existence or non-existence might affect the outcome of the litigation,
and a dispute is “genuine” if “the evidence is such that a reasonable jury could return a verdict for the nonmoving party.”

Anderson, 477 U.S. at 248.
In undertaking this analysis, the court views the facts in the light most favorable to the non-moving party. “After making
all reasonable inferences in the nonmoving party's favor, there is a genuine issue of material fact if a reasonable jury
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could find for the nonmoving party.” Pignataro v. Port Auth. of N.Y. & N.J., 593 F.3d 265, 268 (3d Cir.2010) (citing

Reliance Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d Cir.1997)). While the moving party bears the initial burden of
showing the absence of a genuine issue of material fact, meeting this obligation shifts the burden to the non-moving party

who must “set forth specific facts showing that there is a genuine issue for trial.” Anderson, 477 U.S. at 250.
B. The Applicable Law
1. Procedural Matters

In multidistrict litigation, “on matters of procedure, the transferee court must apply federal law as interpreted by the court
of the district where the transferee court sits.” Various Plaintiffs v. Various Defendants (“Oil Field Cases”), 673 F.Supp.2d
358, 362–63 (E.D.Pa.2009) (Robreno, J.). Therefore, in addressing the procedural matters herein, the Court will apply
federal law as interpreted by the U.S. Court of Appeals for the Third Circuit. Id.

2. Substantive Legal Issues
The parties agree that Illinois substantive law applies. Therefore, this Court will apply Illinois law in deciding Defendant's

Motion for Summary Judgment. See Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938); see also Guaranty Trust Co.
v. York, 326 U.S. 99, 108 (1945).

C. Civil Conspiracy Under Illinois Law
Illinois courts have previously considered civil conspiracy in the context of asbestos litigation. A summary of the relevant
decisions follows:

(i) Adcock

Adcock v. Brakegate, 164 Ill.2d 54 (Ill.1995), affirmed a judgment on a jury verdict awarding damages to the estate
of a deceased asbestos worker. In that case, the Supreme Court of Illinois considered an appeal by Owens–Corning
and wrote:

While the agreement is a necessary and important element of a cause of action for civil conspiracy, it does not assume
the same importance as in a criminal action.... Thus, the gist of a conspiracy claim is not the agreement itself, but the
tortious acts performed in furtherance of the agreement.

164 Ill.2d at 63. The trial court had previously entered judgment against defendant Owens–Corning as a sanction for
failure to produce witnesses and the trial, therefore, only pertained to damages. The intermediate appellate court had
affirmed the trial court's judgment. In affirming the intermediate appellate court (and the district court), the Supreme Court
of Illinois noted, “we express no opinion on the factual sufficiency of the complaint.”

(ii) McClure

McClure v. Owens Corning Fiberglas Corp., 188 Ill.2d 102 (Ill.1999), involved allegations of an industry-wide
conspiracy to conceal dangers of asbestos (involving, inter alia, Owens Corning). In McClure, the Supreme Court of Illinois
reversed a trial court's entry of judgment on a jury verdict for plaintiffs. In doing so, it held that (1) parallel conduct may
serve as circumstantial evidence of a civil conspiracy among manufacturers of the same or similar products, but cannot,
by itself establish an agreement sufficient to support a conspiracy claim, and (2) evidence of direct contacts between
defendants, and their parallel activity, was insufficient to establish the requisite agreement by clear and convincing
evidence.
The evidence analyzed by the McClure court is extensive and detailed. A quick summary is a follows: (i) the Lanza study,
which was edited by Johns–Mansville and Raybestos attorneys to exclude evidence of asbestos hazards, (ii) Asbestos
Magazine (in which Johns–Manville and Raybestos prevented the publication of information concerning health hazards),
(iii) Results of Saranac Labaratory Research (entities other than defendants omitted evidence of asbestos hazards),
(iv) evidence that Unarco's and Johns–Manville's plants did not warn employees of asbestos hazards of which they
were aware, (v) evidence of parallel conduct by defendant Owens–Illinois, (vi) evidence that Owens Corning concealed
evidence of asbestos hazards, and (vii) evidence of contacts between Owens Corning and defendant Owens–Illinois (as
well as evidence of contacts of defendants with other alleged conspirators, such as Johns–Manville and Raybestos),
(viii) expert opinion of Dr. Barry Castleman that the alleged conspirators were conspiring to suppress information about
asbestos hazards.
In its decision, which addressed much of the same evidence presented by Plaintiff in the present case, the Supreme
Court of Illinois wrote:
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Civil conspiracy is defined as “a combination of two or more persons for the purpose of accomplishing by concerted

action either an unlawful purpose or a lawful purpose by unlawful means.” Buckner v. Atlantic Plant Maintenance,
Inc., 182 Ill.2d 12, 23, 230 Ill.Dec. 596, 694 N.E.2d 565 (1998). In order to state a claim for civil conspiracy, a plaintiff

must allege an agreement and a tortious act committed in furtherance of that agreement. Adcock v.. Brakegate, Ltd.,
164 Ill.2d 54, 62–64, 206 Ill.Dec. 636, 645 N.E .2d 888 (1994). The agreement is “a necessary and important” element

of this cause of action. Adcock, 164 Ill.2d at 62, 206 Ill.Dec. 636, 645 N.E.2d 888. The civil conspiracy theory has
the effect of extending liability for a tortious act beyond the active tortfeasor to individuals who have not acted but have

only planned, assisted, or encouraged the act. Adcock, 164 Ill.2d at 62–63, 206 Ill.Dec. 636, 645 N.E.2d 888.
Civil conspiracy is an intentional tort and requires proof that a defendant “knowingly and voluntarily participates in a

common scheme to commit an unlawful act or a lawful act in an unlawful manner.” Adcock, 164 Ill.2d at 64, 206
Ill.Dec. 636, 645 N.E.2d 888. Accidental, inadvertent, or negligent participation in a common scheme does not amount

to conspiracy. Adcock, 164 Ill.2d at 64, 206 Ill.Dec. 636, 645 N.E.2d 888. Mere knowledge of the fraudulent or
illegal actions of another is also not enough to show a conspiracy. Tribune Co. v. Thompson, 342 Ill. 503, 530, 174
N.E. 561 (1930). Similarly, “[a] defendant who innocently performs an act which happens to fortuitously further the

tortious purpose of another is not liable under the theory of civil conspiracy.” Adcock, 164 Ill.2d at 64, 206 Ill.Dec.
636, 645 N.E.2d 888. However, “[a] defendant who understands the general objectives of the conspiratorial scheme,
accepts them, and agrees, either explicitly or implicitly to do its part to further those objectives is liable as a conspirator.”

Adcock, 164 Ill.2d at 54, 206 Ill.Dec. 636, 645 N.E.2d 888.
A conspiracy is almost never susceptible to direct proof. Walsh v. Fanslow, 123 Ill.App.3d 417, 422, 78 Ill.Dec. 846, 462
N.E.2d 965 (1984). Usually, it must be established “from circumstantial evidence and inferences drawn from evidence,

coupled with common-sense knowledge of the behavior of persons in similar circumstances.” Adcock, 164 Ill.2d at
66, 206 Ill.Dec. 636, 645 N.E.2d 888. If a civil conspiracy is shown by circumstantial evidence, however, that evidence

must be clear and convincing. E.g ., Majewski v. Gallina, 17 Ill.2d 92, 99, 160 N.E.2d 783 (1959); Tribune Co., 342
Ill. at 529, 174 N.E. 561; Bosak v. McDonough, 192 Ill.App.3d 799, 804, 139 Ill.Dec. 917, 549 N.E.2d 643 (1989).
In this case, defendants argue that the jury verdicts finding them liable for civil conspiracy must be overturned because
the evidence showed no agreement between either of them and Unarco or Johns–Manville to conceal or misrepresent
information concerning the health hazards of asbestos. They challenge the appellate court's ruling that evidence of
similarities between defendants' conduct and the conduct of Unarco and Johns–Manville was sufficient to establish
the required agreement for civil conspiracy. According to defendants, the evidence showed that they acted unilaterally,
and mere parallel conduct is never enough to establish that there was an agreement for purposes of civil conspiracy.
In addition, defendants argue that the appellate court erred in concluding that there was any evidence other than parallel
conduct that demonstrated an agreement between defendants and the alleged conspirators. Defendants assert that
any contacts they may have had with each other failed to show their involvement in the alleged conspiracy with Unarco
or Johns–Manville. In addition, defendants argue, the few contacts Owens Corning had with others in the industry were
for legitimate business reasons and not due to the alleged conspiracy. Based on the lack of evidence of an agreement,
defendants contend that the jury verdicts cannot stand.
Our review of the sufficiency of the evidence in this case, therefore, involves a threshold legal question: whether
parallel conduct alone can suffice as proof of agreement for civil conspiracy . Prior to the appellate court decision

in this case, no Illinois court had addressed this question. But see Smith v. Eli Lilly & Co ., 173 Ill.App.3d 1, 28–30,
122 Ill.Dec. 835, 527 N.E.2d 333 (1988) (holding that parallel activity by drug manufacturers in producing and marketing

DES does not establish civil conspiracy or concerted action), rev'd on other grounds, 137 Ill.2d 222, 148 Ill.Dec. 22,
560 N.E.2d 324 (1990). This case, therefore, presents us with an issue of first impression. After reviewing decisions
on point from other jurisdictions, as well as related precedent in Illinois, we hold that parallel conduct may serve
as circumstantial evidence of a civil conspiracy among manufacturers of the same or similar products but is
insufficient proof, by itself, of the agreement element of this tort.
Our review of case law from other jurisdictions convinces us that the overwhelming weight of authority has refused
to accept mere parallel action as proof of conspiracy.... The reason federal courts require evidence in addition to
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mere parallel conduct before imposing liability for conspiracy is to avoid inadvertent condemnation of nonconspiratorial
conduct. See Coleman, 849 F.Supp. at 1466.

...
Similarly, in cases involving the tort of conspiracy, courts in other jurisdictions have held that proof of mere parallel

conduct is insufficient. See, e.g., In re Asbestos School Litigation, 46 F.3d 1284, 1292 (3d Cir.1994); Burnside

v. Abbott Laboratories, 351 Pa.Super. 264, 280, 505 A.2d 973, 982 (1985); Collins v. Eli Lilly Co., 116 Wis.2d 166,
188, 342 N.W.2d 37, 47–48 (1984). For example, in Collins v. Eli Lilly Co., the Wisconsin Supreme Court held that
the plaintiff's proof of parallel conduct was insufficient to establish the defendants' liability under a civil conspiracy
theory. The plaintiff had sued the defendants, who were manufacturers of the drug diethylstilbestrol (DES), for injuries
she allegedly suffered as a result of her mother's ingestion of this drug while pregnant. According to the plaintiff, the
defendant drug companies engaged in a conspiracy to obtain FDA approval in 1941 and 1947, to market DES as a

treatment for pregnancy problems, and to misrepresent that it was safe to use the drug for this purpose. Collins,
116 Wis.2d at 187, 342 N.W.2d at 47.
The Collins court rejected the plaintiff's conspiracy claim. According to the court:
“[T]he drug companies apparently engaged in parallel behavior in both 1941 and 1947, but parallel behavior alone
cannot prove agreement. There is no indication in the record that the defendants either explicitly or tacitly collaborated
to gain FDA approval so that they could in turn collaborate to misrepresent the safety and efficacy of DES for use in

preventing miscarriages.” Collins, 116 Wis.2d at 188, 342 N.W.2d at 47–48.
The Collins court, therefore, held that the summary judgment entered in favor of the defendants was appropriate.
Proof of parallel conduct was held insufficient in another DES case involving a civil conspiracy claim. In Burnside v.
Abbott Laboratories, the Pennsylvania Supreme Court held that the plaintiffs' proof of parallel conduct was insufficient
to hold the defendant drug manufacturers liable for civil conspiracy. The plaintiffs alleged that each of the defendants
marketed DES in a generic form as a miscarriage preventative; that they knew or should have known that it was
potentially carcinogenic; that they failed to test the drug for carcinogenic or teratogenic effects; and that they marketed

it without warnings. Burnside, 351 Pa.Super. at 280, 505 A.2d at 981–82.
The Burnside court held that these allegations of parallel conduct were insufficient to withstand the defendants' motion
for summary judgment. The court explained:
“[P]laintiffs in the instant case have failed to allege the manner in which a conspiratorial scheme was devised and
carried out. The complaint contains no averments of meetings, conferences, telephone calls, joint filings, cooperation,
consolidation, or joint licensing. The plaintiffs have alleged no more than a contemporaneous and negligent failure to

act. This was insufficient to state either a conspiratorial agreement or the requisite intent to cause injury.” Burnside,
351 Pa.Super. at 280, 505 A.2d at 982.
For these reasons, the court found that the trial court had properly granted summary judgment in favor of the defendants
on this claim.
Similarly, in In re Asbestos School Litigation, the United States Court of Appeals for the Third Circuit held that a
former manufacturer of asbestos-containing products could not be held liable under a civil conspiracy theory based on
conscious parallel activity with other asbestos manufacturers. The evidence of parallel conduct presented in that case
was as follows: (1) the defendant began to sell Kilnoise, an asbestos-containing product, in 1964 without warnings; (2)
in 1965, the defendant learned of the connection Dr. Selikoff had made between asbestos and cancer; (3) thereafter
the defendant continued to sell Kilnoise; (4) the defendant and other asbestos-containing product manufacturers sold
their products without warnings despite knowledge of the dangers of these products; and (5) the defendant and other

asbestos-containing product manufacturers were aware that each was selling these products without warnings. In
re Asbestos School Litigation, 46 F.3d at 1291. Although the court found that these actions indicated that the defendant
and the other manufacturers engaged in parallel courses of conduct, it held that “conscious parallelism is not sufficient

to establish a civil conspiracy.” In re Asbestos School Litigation, 46 F.3d at 1292.
...

Like these other courts, we find that requiring more than proof of mere parallel conduct in civil conspiracy cases
involving manufacturers of the same or similar products is necessary to make certain that there is a reasonable basis
for inferring an agreement and to minimize the risk that liability will be imposed based on nonconspiratorial conduct.
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Our conclusion that parallel conduct alone is insufficient to establish civil conspiracy in such cases finds support in the
clear and convincing standard of proof that applies to the elements of that tort when the evidence is circumstantial, as it
is in the case before us. See, e.g., Bosak, 192 Ill.App.3d at 804, 139 Ill.Dec. 917, 549 N.E.2d 643 (noting the standard
of proof for civil conspiracy). Under this clear and convincing standard, “if the facts and circumstances relied
upon are as consistent with innocence as with guilt it is the duty of the court to find that the conspiracy has

not been proved.” Tribune Co., 342 Ill. at 529, 174 N.E. 561; see also Regan v. Garfield Ridge Trust & Savings

Bank, 220 Ill.App.3d 1078, 1091–92, 163 Ill.Dec. 605, 581 N.E.2d 759 (1991); ABC Trans National Transport, Inc.
v. Aeronautics Forwarders, Inc., 90 Ill.App.3d 817, 830, 46 Ill.Dec. 186, 413 N.E.2d 1299 (1980). As defendants and
the amici argue, there are many potential innocent explanations for parallel conduct by competitors. These include
encountering the same business problems, the same consumer demands, and the same competitive pressures. As
defendants observe, “[b]asic economic principles dictate that competitive companies will often act in a highly similar

manner.” See also, e.g., Sindell v. Abbott Laboratories, 26 Cal.3d 588, 606, 607 P.2d 924, 933, 163 Cal.Rptr. 132,
141 (1980) (it is a common practice in the industry for manufacturers to use the experience and methods of others
making the same or similar products). Parallel conduct alone by manufacturers of the same or similar products is,
therefore, as consistent with innocence as with guilt and cannot be considered, in itself, clear and convincing
evidence of a conspiracy .
Not only does our rejection of mere parallel conduct as proof of civil conspiracy comport with the clear and convincing
standard of proof Illinois courts have applied to this tort, it is consistent with this court's previous descriptions of the
scope of a manufacturer's liability.

...
Requiring proof of more than parallel action to establish civil conspiracy liability is necessary to protect manufacturers
from becoming insurers of their industry. This case illustrates the potential for industrywide liability under the civil
conspiracy theory. Plaintiffs were allegedly injured as a result of the actions and products of defendants' competitors.
Defendants have been found liable for the injuries plaintiffs allege in their complaints even though it is undisputed that
neither plaintiffs nor their husbands were employed by defendants, worked at the Unarco plant after Owens Corning
purchased it, or used defendants' products. To permit conspiracy liability based on proof of parallel action alone,
when competitors engage in similar conduct for many nonconspiratorial reasons, would expand the civil conspiracy
theory “beyond a rational or fair limit” [citation omitted]. Requiring evidence in addition to parallel conduct ensures
that a manufacturer's responsibility for the actions of a competitor is based on more than speculation and conjecture.
Accordingly, we hold that, while mere parallel conduct may serve as circumstantial evidence of an agreement
under the civil conspiracy theory, it cannot, in itself, be considered clear and convincing evidence of such an
agreement among manufacturers of the same or similar products.
Having decided that parallel action alone will not support liability under the civil conspiracy theory in cases such as
the one before us, our review of the evidence becomes a two-step process. First, we must examine whether there
is evidence to support a finding by the jury that defendants and the alleged conspirators engaged in parallel conduct.
Next, we must determine whether any evidence, other than evidence of parallel conduct, was presented at trial and
whether this evidence, considered with any evidence of parallel conduct, was sufficient to establish the existence of
an agreement between defendants and Unarco or Johns–Manville to suppress or misrepresent information regarding
the health hazards of asbestos.
Plaintiffs presented no direct evidence of an agreement. Instead, they relied entirely on circumstantial evidence to
prove the alleged agreement. The majority of this evidence related to plaintiffs' theory that parallel conduct by these
companies demonstrated such an agreement. The evidence showed that, in the 1930s, 1940s, and 1950s, there were
numerous reports in the medical and scientific literature linking asbestos exposure to asbestosis and cancer. Despite
this information, defendants, Unarco, and Johns–Manville produced and sold asbestos-containing products during this
time period. Before 1964, none of these companies placed warnings on their asbestos-containing products. Johns–
Manville was the first to place a warning label on its products in 1964. In 1966, Owens Corning also added warning
labels to its asbestos-containing products. These warnings did not, however, identify the specific diseases caused by
asbestos exposure.
There was evidence that Unarco and Johns–Manville prevented information about the health hazards of asbestos from
being published. At their request, Asbestos magazine refrained from publishing articles on this topic. In addition, these
companies required Saranac Laboratory to omit references to cancer and tumors from the 1951 article it published
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concerning the results of asbestos research sponsored by Unarco, Johns–Manville, and other asbestos product
manufacturers.
While Owens–Illinois did not interfere with Saranac's publication of the results of the asbestos research Owens–Illinois
sponsored, there was evidence that, like Unarco and Johns–Manville, Owens–Illinois caused inaccurate information
about the health hazards of its asbestos-containing product to be published. Despite knowledge that Kaylo dust caused
asbestosis, in 1952 Owens–Illinois published a brochure stating that Kaylo was “non-toxic.”
Other evidence indicated that, like Unarco and Johns–Manville, Owens Corning failed to share information about the
health hazards of asbestos with the public. In the 1950s, Owens Corning also published a brochure representing Kaylo
as “non-toxic.” Internal company memoranda showed that (1) Owens Corning chose to use information on the health
hazards of asbestos as a “weapon-in-reserve” during union negotiations rather than freely disclose this information;
(2) the company had a policy that required complaints about health hazards of its products to be referred to certain
corporate officers or its legal department; (3) the company was concerned that the government would “blow the whistle”
on asbestos; (4) despite knowledge of the health hazards of asbestos, the company maintained a position that the
medical research indicated no such hazards; and (5) the company tried to limit the influence of Dr. Selikoff, who had
publicized and attempted to protect workers from the hazards of asbestos exposure.
There was also evidence that defendants, Unarco, and Johns–Manville failed to warn their employees of, and
adequately protect them from, the health hazards of asbestos. Former Unarco employees who worked in the
Bloomington plant testified that Unarco failed to warn them of these hazards, did not have a respirator program, had
almost no dust-collection equipment, permitted plant conditions that were “unbelievably bad,” employed no industrial
hygienist, and had no annual X-ray program for employees. Likewise, a former Johns–Manville employee testified that
this company also did not tell employees of the adverse health effects of asbestos exposure and, although periodic X
rays were required, Johns–Manville did not tell employees of disease that appeared on the X rays unless the disease
became disabling.
Owens Corning employees testified that, like Unarco and Johns–Manville, Owens Corning failed to warn its employees
of the health hazards of asbestos. Some employees testified that Owens Corning did not warn them of these hazards
until the 1970s. Another employee, Jerry Helser, testified that he was never warned of the hazards.
There was conflicting testimony with respect to Owens–Illinois' efforts to warn its employees of the dangers of asbestos.
Helser testified that former Owens–Illinois employees with whom he had contact did not communicate any such
warnings to him. By contrast, Richard Grimmie testified that Owens–Illinois did warn its employees that asbestos
exposure could cause asbestosis.
While there was evidence that the conditions and dust-control measures in Owens Coming's and Owens–Illinois' plants
were better than those in Unarco's Bloomington plant, there was also evidence that, like Unarco, these companies did
not adequately control the dust in their plants. Some dust samples taken in these plants exceeded the threshold limit
value for asbestos. After purchasing the Bloomington plant, Owens Corning did not install dust collection equipment
immediately and did not require employees to wear respirators. In addition, by 1972, many employees from the Berlin
plant had been diagnosed with asbestosis.
Defendants dispute that the evidence showed that their conduct paralleled that of Unarco or Johns–Manville. For
example, they assert, there was evidence that the warnings they gave their employees, the conditions in their plants,
and their industrial hygiene programs were better than those of Unarco and Johns–Manville. In reviewing a motion for
judgment notwithstanding the verdict, however, a court may not resolve conflicts in the evidence, and the evidence

must be considered in the light most favorable to the nonmoving party. See Maple, 151 Ill.2d at 452–53, 177 Ill.Dec.
438, 603 N.E.2d 508. Accordingly, we find that the jury could have found parallel action based on the evidence that,
like Unarco or Johns–Manville, defendants (1) knew that asbestos could cause disease at the time they sold asbestos-
containing products; (2) sold these products without warning of these diseases; (3) failed to warn employees and
consumers of these diseases; and (4) failed to adequately protect their employees from exposure to asbestos dust.
As stated previously, however, evidence of parallel conduct alone is insufficient to establish a civil conspiracy by
clear and convincing evidence. Thus, we move to the second step of our review of the evidence. Under this step,
we determine whether there was any evidence of agreement other than parallel conduct and whether this additional
evidence, when considered along with the evidence of parallel conduct, permitted the jury to conclude that there was
clear and convincing evidence of an agreement.
In addition to parallel conduct, plaintiffs rely on the following evidence as proof of an agreement between defendants
and Unarco or Johns–Manville to suppress or misrepresent information concerning the health hazards of asbestos:
(1) evidence of the relationship between Owens Corning and Owens–Illinois; (2) the fact that Owens Corning received
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information from Johns–Manville about its plan to place warning labels on its products; (3) Owens Coming's participation
in the drafting of the NIMA pamphlet; (4) the indemnity clause contained in Owens Coming's agreement to purchase
the Bloomington plant from Unarco; (5) the fact that Owens Corning contacted other asbestos product manufacturers
about their responses to the Califano announcement; (6) the 1979 meeting among asbestos-containing product
manufacturers; (7) the 1983 meeting among asbestos-containing product manufacturers; and (8) Castleman's opinion
that defendants were involved in the alleged conspiracy with Unarco and Johns–Manville.
Even reviewing this evidence in the light most favorable to plaintiffs, we find that it does not permit a
reasonable inference of the alleged agreement between defendants and Unarco or Johns–Manville. At most,
these facts are as consistent with innocent as with guilty conduct. Thus, they do not support a finding by the
jury that there was clear and convincing evidence of an agreement. See Tribune Co., 342 Ill. at 529, 174 N.E.

561; Regan, 220 Ill.App.3d at 1091–92, 163 Ill.Dec. 605, 581 N.E.2d 759. Much of plaintiffs” additional evidence of
the alleged agreement between defendants and Unarco or Johns–Manville demonstrated only a sharing of information
among these companies. Plaintiff showed that Owens–Illinois lent Owens Corning two published articles about the
health effects of asbestos, that Owens Corning received information from Johns–Manville about its labeling decision,
that Owens Corning sought information from other asbestos product manufacturers about their responses to the
Califano announcement, and that asbestos product manufacturers held meetings in 1979 and 1983 to discuss litigation
strategy, bankruptcy, insurance, and the impact of the Califano announcement. The mere exchange of information
by manufacturers of the same or similar products is a common practice, however, and does not support an

inference of an agreement. See Payton, 512 F.Supp. at 1038 (membership in industrywide trade organizations and
participation in scientific conferences are common in most industries and do not support an inference of agreement);

Sindell, 26 Cal.3d at 606, 607 P.2d at 933, 163 Cal.Rptr. at 141 (it is a common practice in industry for manufacturers
of the same or similar products to use the experience and methods of others).
Indeed, an inference of agreement based on these exchanges of information is undermined by the circumstances
surrounding this conduct. For example, plaintiffs assert that the existence of the alleged agreement is the reason
Johns–Manville would have shared information about its labeling decision with Owens Corning. The evidence that
Johns–Manville was among the first to place a warning label on its product, however, suggests an innocent
explanation for its communication of this decision to its competitors. If Johns–Manville were alone in placing
warning labels on its products, consumers might perceive that its products were more dangerous than its competitors'
and choose to buy a competitor's product. If it persuaded its competitors, such as Owens Corning, to also place warning
labels on their products, Johns–Manville could avoid this problem. Given this nonconspiratorial explanation for Johns–
Manville's communication of its labeling decision, this fact fails to support a finding of conspiracy.
In addition, evidence that asbestos product manufacturers acted differently with respect to the shared
information also prohibits an inference of agreement. Despite the fact that Owens Corning learned that Johns–
Manville was placing warning labels on its products in 1964, Owens Corning did not add warning labels to its products
until 1966, and internal memoranda indicated that the company decided to add these labels only after considering
whether to do so would be in its own best interest. Likewise, the evidence that Owens Corning contacted other
asbestos product manufacturers about their responses to the Califano announcement also showed that Owens Corning
acted independently. The actions it decided to take differed from those of Johns–Manville and the other companies
it consulted.
The circumstances of the 1979 and 1983 meetings also prohibit a reasonable inference of the alleged agreement. As
a preliminary matter, we note that Owens–Illinois did not attend the 1979 meeting. In addition, both meetings occurred
after the Califano announcement, which publicized the health hazards of asbestos, and after Owens Corning itself had
warned a large number of its employees and former employees about these hazards. Given that these disclosures
had already occurred at the time of the meetings, it is highly unlikely that the purpose of the meetings was to suppress
information about the health hazards of asbestos. Suppression of such information at that point would have been futile,
as well as contrary to Owens Coming's efforts to inform employees about the health risks of asbestos. Evidence that
Owens Corning and Owens–Illinois met with other asbestos product manufacturers in 1979 and 1983 cannot, therefore,
support a reasonable inference of the alleged agreement.
Evidence of Owens Coming's participation in the drafting of the NIMA pamphlet and the indemnity clause in its
agreement to purchase the Unarco plant also does not support an inference of agreement. According to plaintiffs, the
fact that an Owens Corning and a Johns–Manville employee were involved in drafting the NIMA pamphlet shows an
agreement by these companies to conceal the health hazards of asbestos because, even though the pamphlet did
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state that asbestos was potentially injurious and had been associated with certain health hazards, it did not specifically
identify the diseases associated with asbestos. The evidence does not support this inference. In other cases involving
allegations of a civil conspiracy among manufacturers, courts have been unwilling to infer an agreement based on

membership in industry trade organizations. See, e.g., In re Asbestos School Litigation, 46 F.3d at 1287–90;

Payton, 512 F.Supp. at 1038. In this case, inference of an agreement is improper because, even though Owens
Corning and Johns–Manville employees may have participated in drafting the pamphlet, there is no evidence indicating
to what extent these companies controlled the content of the pamphlet. To conclude that the content of the pamphlet
demonstrates an agreement between these companies, therefore, is unreasonable.
Likewise, no rational inference of agreement can be made based on the indemnity clause contained in Owens Coming's
agreement with Unarco to purchase the Bloomington plant. Plaintiff asserts that the fact that this indemnity clause
discussed asbestos claims by employees is proof of an agreement by Owens Corning and Unarco to suppress or
misrepresent information about the harmful effects of asbestos. To the contrary, the language of the clause itself
demonstrates a legitimate reason for the discussion of asbestos claims: litigation concerning asbestos exposure of the
Bloomington plant employees had already begun at the time of Owens Coming's purchase of the plant. The clause does
nothing more than identify each parties' responsibilities with respect to that litigation, such as their obligations to pay
judgments and to share relevant documents. There is no evidence that Owens Coming's purchase of the Bloomington

plant was anything other than an arm's-length transaction between competitors (see Payton, 512 F.Supp. at 1038
(such transactions do not permit an inference of conspiracy)).
As proof of the alleged agreement, plaintiffs also presented evidence pertaining to the relationship between Owens
Corning and Owens–Illinois. This evidence is only tangentially related to the essential question in this case, which is
whether plaintiffs proved the existence of an agreement between defendants and Unarco or Johns–Manville. Proof
of a relationship between defendants themselves does not establish the required agreement with Unarco or Johns–
Manville.
Castleman's opinion that defendants were involved in the alleged conspiracy with Unarco and Johns–Manville to
suppress information regarding the health hazards of asbestos also did not permit the jury to conclude that an
agreement existed. Castleman testified that he “assumed” that there was an agreement among these companies
because none of them disclosed the health risks of asbestos. An expert's opinion is only as valid as the bases
and reasons for that opinion. State Bank v. City of Chicago, 287 Ill.App.3d 904, 918, 223 Ill.Dec. 250, 679 N.E.2d
435 (1997). Castleman's “assumption,” therefore, cannot be considered proof of conspiracy, especially when
this assumption is based on mere parallel conduct, which we have explained is insufficient to establish a
conspiracy. Even assuming the jury found Castleman credible and accepted his opinion, his testimony that defendants

participated in the alleged conspiracy does not support the jury's verdict. See, e.g., Kleiss v. Cassida, 297 Ill.App.3d
165, 174, 231 Ill.Dec. 700, 696 N.E.2d 1271 (1998) (affirming judgment notwithstanding the verdict after concluding

that the plaintiff's expert's opinions were conclusory and unsupported); Aguilera v. Mount Sinai Hospital Medical
Center, 293 Ill.App.3d 967, 975–76, 229 Ill.Dec. 65, 691 N.E.2d 1 (1997) (same).
Although the scope of our review of jury verdicts is limited, we find that the evidence in this case so overwhelmingly
favors defendants that judgment notwithstanding the verdict should have been granted. Plaintiffs' evidence
of parallel conduct is insufficient to establish the agreement required by the civil conspiracy theory. When
plaintiffs' evidence of contacts between defendants and Unarco or Johns–Manville is added to this parallel conduct,
the evidence still cannot support the jury's determination that plaintiffs proved agreement by clear and convincing
evidence. The contacts between defendants, Unarco, and Johns–Manville were isolated, particularly with
respect to Owens–Illinois, and an inference of agreement based on these contacts is not reasonable. Even
when considered in the light most favorable to plaintiffs, evidence of these contacts was as consistent with
innocence as with guilt. See Tribune Co., 342 Ill. at 529, 174 N.E. 561; Bosak, 192 Ill.App.3d at 804, 139 Ill.Dec.
917, 549 N.E.2d 643. Plaintiffs showed separate acts by the alleged conspirators, but the evidence failed to show
that these acts were connected by an agreement. See Bergeson v. Mullinix, 399 Ill. 470, 475, 78 N.E.2d 297 (1948)
(finding that evidence of the separate acts of the alleged conspirators was insufficient to establish a conspiracy when
the evidence showed no “connection or confederation” between them). To conclude, based on the evidence of record,
that defendants engaged in a conspiracy requires speculation. Liability based on such speculation is contrary to tort

principles in Illinois (se e Smith, 137 Ill.2d at 254, 259, 148 Ill.Dec. 22, 560 N.E.2d 324) and to the clear and
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convincing standard of proof applicable in civil conspiracy cases. Given the lack of evidence supporting this agreement
element of plaintiffs' conspiracy claims, the jury verdicts cannot stand, and judgment must be granted in favor of
defendants.

In defense of the jury verdicts in this case, plaintiffs rely on our recent decision in Adcock v. Brakegate, Ltd.,
164 Ill.2d 54, 206 Ill.Dec. 636, 645 N.E.2d 888 (1994). While the facts involved in that case are similar to those before
us, our holding in Adcock does not support a conclusion that the evidence of conspiracy is sufficient in this
case. In Adcock, the executor of the estate of a deceased Unarco Bloomington plant employee filed suit against Owens
Corning and other asbestos-containing product manufacturers. The plaintiff alleged that the decedent worked in the
Bloomington plant from 1954 until the end of 1970. According to the plaintiff, the decedent was exposed to asbestos
in the plant, as a result of which he developed asbestosis and mesothelioma, which resulted in his death. As in the
cases before us, the Adcock plaintiff alleged that Owens Corning was liable for the decedent's injuries based on a civil
conspiracy theory. The plaintiff claimed that Owens Corning conspired with other asbestos manufacturers to suppress

information about the hazards of asbestos and to falsely assert that it was safe to work with asbestos. Adcock, 164
Ill.2d at 57, 206 Ill.Dec. 636, 645 N.E.2d 888.
After the circuit court denied Owens Coming's motion to dismiss the complaint for failure to state a cause of action,
Owens Corning answered the complaint. As a sanction for Owens Coming's failure to produce certain witnesses,
the circuit court entered judgment against Owens Corning as to liability. There was a trial on damages only.

Adcock, 164 Ill.2d at 58–60, 206 Ill.Dec. 636, 645 N.E .2d 888.
On appeal before this court, Owens Corning argued only that the circuit court erred in denying its motion to dismiss.

Owens Corning contended that civil conspiracy is not actionable without underlying, intentional conduct. Adcock,
164 Ill.2d at 60, 206 Ill.Dec. 636, 645 N.E.2d 888. In rejecting this argument, we explained that Owens Coming's
answer to the complaint waived any objection to the sufficiency of the allegations, provided that the complaint stated a
recognized cause of action. After finding that civil conspiracy, based on either intentional or negligent tortious
conduct, is a recognized cause of action, we held that Owens Corning was precluded from challenging the
factual sufficiency of the complaint. We refused to express any opinion on the factual sufficiency of the

complaint. Adcock, 164 Ill.2d at 65–66, 206 Ill.Dec. 636, 645 N.E.2d 888.
Our holding in Adcock, therefore, does not support plaintiffs' position that the evidence was sufficient in this
case. Although the facts involved in Adcock were similar to those at issue in this case, Adcock was decided
on the pleadings. There was no trial with respect to Owens Coming's liability, and this court did not address
the sufficiency of the evidence supporting the plaintiff's conspiracy allegations in that case. By contrast, the
sufficiency of the evidence is the determinative issue in this case.

188 Ill.2d at 133–143 (emphasis added).
(iii) Rodarmel

Rodarmel v. Pneumo Abex, L.L.C., 2011 Ill.App. 100463 (Ill.App. 4th Dist. Sept. 15, 2011), involved a claim for “take-
home exposure” brought by the former wife of an asbestos worker. In that case, the appellate court reversed a trial court's
denial of a manufacturer-defendant's motion for judgment notwithstanding the verdict (JNOV) regarding a civil conspiracy
claim pertaining to alleged conduct of, inter alia, Bendix and Abex. The court in Rodarmel discussed McClure approvingly.
The Rodarmel court held that an agreement by a defendant manufacturer (Abex) not to publish a certain research finding
(the “Gardner study” finding that 8 or 9 of 11 mice exposed to asbestos developed tumors) was insufficient to show by
“clear and convincing” evidence a conspiracy on the part of that defendant. Specifically, the court held it was insufficient to
support an inference of an “agreement” between Abex and the other alleged conspirators (Johns–Manville and Unarco)
although all three entities had sponsored the study and had agreed not to publish the findings.
The court noted that Abex's purported reason for not publishing the findings was that the findings were not statistically
significant. It wrote:

One can readily infer that the financing corporations, including Abex, had self-serving reasons for omitting any mention
of the tumorous mice from the published report and for keeping the tumor findings confidential. As plaintiffs note, Johns–
Manville's attorney remarked to another Johns–Manville executive: “This finding looks like dynamite.” Castleman might
be correct about the dynamic effect: if a scientific journal had published an article stating that Gardner had proved,
by animal experimentation, that asbestos caused lung cancer, it might have gone a long way toward sealing the
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acceptance of the causal connection between asbestos and cancer. But that proposition does not address the question
of whether such an article would have deserved to be published in a scientific journal.
In other words, in suppressing the cancer references, the sponsors could have done the right thing for the wrong reason.
Even if the tumors in the mice scientifically proved nothing, publicizing them could have been prejudicial to Johns–
Manville's business, or Johns–Manville could have had that fear. So, yes, it is an eminently reasonable inference that
Johns–Manville, Abex, and other companies were concerned more about their own skin than about scientific integrity.
The question, though, is not whether Abex's motives were pure. Instead, the question is whether Abex agreed

“to commit an unlawful act or a lawful act in an unlawful manner.” Adcock, 164 Ill.2d at 64, 206 Ill.Dec. 636,
645 N.E .2d 888. As far as we can see, it was not against the law, and it was not tortious, for the financing
corporations to conceal the occurrence of tumors in a small group of mice if (1) the tumors were not scientific
evidence of a relationship between asbestos and cancer and (2) it was unclear that any of the tumors were
in fact cancerous. Granted, from the vantage of hindsight, we now know it is a scientific fact that asbestos causes
cancer in humans. But it does not necessarily follow that asbestos caused the tumors (benign or malignant) in
the eight or nine mice at Saranac Laboratory, some of which were genetically prone to develop tumors under
any conditions. Unless Abex had notice that the tumorous mice were scientific evidence that asbestos caused cancer,
Abex did not enter into a conspiratorial agreement by agreeing to conceal information about the tumorous
mice—because concealing the information was not an unlawful or tortious act. It cannot be unlawful to hide
information that is devoid of significance: information that, as Murphy put it, was “not of any tremendous value.” See

In re Angotti, 812 S.W.2d 742, 749 (Mo.Ct.App.1991) (“The desire to keep [a medical advisor's] observations and
evaluation confidential does not show actual knowledge of a health hazard to an individual working as an insulator.”).
Nevertheless, plaintiffs dispute that the eight or nine tumorous mice were devoid of scientific significance.

...
In short, absent a qualified expert opinion that the tumorous mice were scientific evidence of a relationship between
asbestos and cancer-and, indeed, all the qualified experts appear to have opined to the contrary-Abex's agreement to
conceal information about the tumorous mice was not an agreement to perform an unlawful act and hence was not a
conspiratorial agreement. It cannot be unlawful to suppress information that apparently is devoid of significance.
The agreement to suppress the tumorous mice really does not match up with the conspiracy allegations in the complaint.
According to the complaint, defendants entered into a conspiracy with UNARCO and other companies to withhold
information about the harmful effects of asbestos. The record appears to contain no expert opinion, however, that
Gardner's finding of tumors in the eight or nine mice really qualified as information about the harmful effects of asbestos.
Besides, in agreeing to suppress the eight or nine tumorous mice, the financing corporations did not agree, generally
and perpetually, to withhold any and all information about the carcinogenic effects of asbestos. Rather, as part of the
collective rationale for deleting the references to cancer and tumors, Brown cited Gardner's belief that “this aspect
should be made the subject of a separate study, which would take from two to three years.” The record appears to
contain no evidence that Abex agreed to the suppression of the results of this proposed future study.

2011 Ill.App. 100463 (emphasis added). The court rejected the holding and rationale of its earlier decision, Dukes v.
Pneumo Abex Corp., 386 Ill.App.3d 425 (Ill.App. 4th Dist.2008).

(iv) Menssen
Menssen v. Pneumo Abex Corp., 2012 Ill.App. 100904 (Ill.App. 4th Dist. Aug. 31, 2012), involved asbestos claims brought
against defendants Pneumo Abex Corporation and Honeywell International, Inc. In that case, much like Rodarmel, the
appellate court reversed a trial court's denial of the manufacturer-defendants' JNOV motions regarding a civil conspiracy
claim pertaining to alleged conduct of, inter alia, Bendix and Abex. The court in Menssen discussed Rodarmel approvingly,
including its explicit rejection of the holding and rationale of Dukes. Specifically, the court found the evidence presented
was insufficient to prove that the defendant (Abex) entered into a conspiratorial agreement with other defendants to
suppress or misrepresent the dangers of asbestos.
III. Defendant Owens–Illinois's Motion for Summary Judgment

A. Defendant's Arguments
Defendant Owens–Illinois argues that it is entitled to summary judgment because Illinois case law makes clear that the
evidence Plaintiff has presented is not sufficient to support a finding of conspiracy on its part (or the part of any defendant
now before the Court). Defendant cites to McClure and Rodarmel and contends generally that the evidence relied upon by
Plaintiff in this case is insufficient to support an inference of “agreement” as required for a finding of conspiracy. Defendant
contends that Plaintiff's evidence in this case involves only (a) the same evidence already rejected by the Illinois Supreme
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Court in McClure, and (b) some additional evidence that is the same in nature as that considered and deemed insufficient
in McClure, and therefore warranting the same result (i.e., summary judgment in favor of Defendants).
Defendant Owens–Illinois cites to McClure and Rodarmel in contending that, under Illinois law, (1) the “clear and
convincing” standard applies, (2) the “innocent construction” rule applies, (3) mere “parallel conduct” is insufficient to
show conspiracy, (4) the mere exchange of information does not support an inference of “agreement” as required to
support a claim of conspiracy, (5) Owens–Illinois's ordinary business contacts are not evidence of conspiracy, (6) common
directors between Owens–Illinois and other companies is not sufficient evidence of conspiracy, and (7) evidence of
differing conduct (across companies) with respect to provision of warnings prohibits an inference of “agreement” between
them. In short, Defendant Owens–Illinois argues any finding of conspiracy would be impermissibly speculative.
Defendant Owens–Illinois also contends that (8) Plaintiff has failed to present the requisite evidence that an “act in
furtherance” of the alleged conspiracy caused harm to Decedent, and (9) Owens–Illinois cannot be liable in the conspiracy
because it owed no duty to Decedent (given that there is no evidence that Decedent worked with or around an Owens–
Illinois product).
According to Owens–Illinois, Plaintiff is required to produce evidence that Decedent was exposed to the asbestos-
containing product of one of the alleged conspirators, and must provide evidence sufficient to satisfy the Illinois standard
for product identification/causation/exposure (i.e., “frequency, regularity, and proximity”). Defendant contends that merely
identifying an alleged conspirator's asbestos-containing product aboard the same ship on which Decedent worked is
insufficient.
In connection with its reply brief, Defendant Owens–Illinois objects that the affidavit of Mr. Sheppard submitted by Plaintiff
was (1) untimely and (2) from an improperly disclosed witness.

B. Plaintiff's Arguments
Plaintiff contends that (1) Rodarmel is not the only Illinois precedent on point and the Court should consider other Illinois
decisions, (2) Rodarmel “contains numerous errors, both in its recitation and analysis of the evidence,” (3) the evidentiary
record in this case is different from the records previously evaluated by the courts in McClure and Rodarmel, and (4) the
“clear and convincing” standard and the “innocent construction” rule need not be addressed at the summary judgment
stage because, under Illinois law, the opponent of a summary judgment motion need not respond with evidence (i.e.,
has no burden at the summary judgment stage).

Plaintiff cites numerous cases, relying primarily on: (i) Adcock, (ii) Dukes v. Pneumo Abex Corp., 386 Ill.App.3d 425

(Ill.App. 4th Dist.2008), overruled by Rodarmel, (iii) Burgess v. Abex Corp., 305 Ill.App.3d 859 (Ill.App. 4th Dist. June

17, 1999), judgment vacated by 186 Ill.2d 566 (Ill.Dec. 1, 1999) (“ BURGESS I”), and (iv) Burgess v. Abex Corp., 311
Ill.App.3d 900 (Ill.App. 4th Dist. Mar. 1, 2000) (“BURGESS II”).
Plaintiff has identified the following additional evidence (i.e., new/additional evidence beyond that considered by the
McClure and Rodarmel courts), which she contends is sufficient to survive summary judgment with respect to the
conspiracy claim against Defendant Owens–Illinois:

• Post–McClure Documents re: Owens–Illinois Plaintiff contends she has documents the McClure court never saw. She
contends these include evidence that Owens–Illinois increased the amount of Kaylo it produced each year despite
the fact that it had received information regarding asbestos hazards.

(Pl. Exs. 1, 2, 3, 4, 6 at Doc. No. 59.)
• Evidence of the Relationship between Owens–Illinois and Owens Corning Plaintiff cites evidence about the corporate

history between Owens–Illinois and Owens Corning.
(Pl. Exs. 7–19 at Doc. No. 59.)
• Evidence of Contacts with Co–Conspirators Plaintiff cites evidence of alleged contact between Owens–Illinois and

the other non-defendant alleged co-conspirators.
(Pl. Exs. 25–33 at Doc. No. 59.)
• Evidence re: Warnings Plaintiff cites evidence regarding warnings provided (or not provided) by Owens–Illinois and

the other alleged co-conspirators.
(Pl. Exs. 34 and 43 at Doc. No. 59.)
C. Analysis

First, Plaintiff contends that the Court should reject the reasoning of Rodarmel because it is flawed. However, the role
of the MDL court is not to reject or alter controlling state law. Rather, the MDL court is to apply controlling state law as
it exists. Therefore, this argument fails and the Court will apply the law as set forth in the recent decision of the Illinois
Court of Appeals (4th District) Rodarmel (and its even more recent decision in Menssen ).
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Second, Plaintiff asks this Court to apply Dukes and Burgess I and II. However, the Dukes court has more recently
issued the decision in Rodarmel, such that this Court deems Rodarmel (and Menssen ) to set forth current Illinois law.
The judgment in Burgess I was vacated in 1999, and the holding and analysis of Burgess II was explicitly identified by
Rodarmel as “incorrect.” As such, the Court deems Rodarmel (and Menssen ) to be controlling Illinois law.
Next, Plaintiff contends that the evidence she presents herein contains not only the same evidence presented in McClure
and Rodarmel, but also new/additional evidence that supports an inference of conspiracy on the part of Defendant. The
Court has considered the additional evidence pertinent to Owens–Illinois and concludes that it is not different in nature
from the evidence rejected as insufficient in McClure, Rodarmel, and Menssen. Rather, the evidence is, at best, evidence
of parallel conduct by Owens–Illinois's predecessor. Accordingly, summary judgment in favor of Defendant is warranted.

See Anderson, 477 U.S. at 248–50; McClure, 188 Ill.2d 102; Rodarmel, 2011 Ill.App. 100463; Menssen, 2012
Ill.App. 100904.
Finally, Plaintiff argues that, under Illinois law, an opponent of a motion for summary judgment need not produce any
evidence in order to oppose the motion. However, matters of procedure in this case are governed by the Federal Rules
of Civil Procedure (not Illinois rules). See Oil Field Cases, 673 F.Supp. at 362–63. Therefore, this argument fails. Under
the Federal Rules of Civil Procedure, Defendant is entitled to summary judgment because Plaintiff has failed to identify

any evidence demonstrating that there is a genuine dispute of material fact for trial. See Anderson, 477 U.S. at 250.
Accordingly, summary judgment in favor of Defendant Owens–Illinois is warranted.
Finally, Plaintiff argues that, under Illinois law, an opponent of a motion for summary judgment need not produce any
evidence in order to oppose the motion. However, matters of procedure in this case are governed by the Federal Rules
of Civil Procedure (not Illinois rules). See Oil Field Cases, 673 F.Supp. at 362–63. Therefore, this argument fails. Under
the Federal Rules of Civil Procedure, Defendant is entitled to summary judgment because Plaintiff has failed to identify

any evidence demonstrating that there is a genuine dispute of material fact for trial. See Anderson, 477 U.S. at 250.
Accordingly, summary judgment in favor of Defendant Owens–Illinois is warranted.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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