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ISSUE PRESENTED FOR REVIEW

Whether Jodon Collins was denied a fair trial where Officer Hernandez's

multiple hearsay statements, captured on body camera audio, were admitted at

Collins's jury trial and argued for their truth, namely, that Collins possessed and

then dropped a gun during a police pursuit. 

1
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STATUTES AND RULES INVOLVED

This brief interprets the Illinois Law Enforcement Officer-Worn Body Camera

Act, 50 ILCS 706/10-1 et seq. (2017) and the Illinois Rules of Evidence. Due to

the length of these provisions, pursuant to Illinois Supreme Court Rule 341(h)(5)

and (i), an appendix to this brief will include the relevant provisions of the statutes

and rules. See (A-3, A-4). This brief also includes the necessary citations and texts

of the statute and rules of evidence.  

2
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STATEMENT OF FACTS

At Jodon Collins’s jury trial for unlawful use of a weapon and armed habitual

criminal, the State’s primary witness was tactical officer Martin Hernandez, who

initiated a narcotics investigation upon seeing Collins and two other men standing

in a vacant lot. (R. 190, 212).  As Hernandez opened the door of the squad car,

Collins ran away and the officer chased him. (R. 190-91). During the pursuit,

Hernandez claimed, Collins dropped a gun in a vacant lot. (R. 193). At Collins’s

jury trial, over defense objection, the State played Hernandez’s body camera

recording that included several statements made by Hernandez after the chase.

(R. 207)

A. Motion in limine to exclude recorded body camera statements.

Collins moved in limine to exclude Hernandez’s body-camera recorded 

statements, specifically the ones after the foot chase, on the basis that they were

hearsay and prior consistent statements that would bolster Hernandez’s in-court

testimony.  (Sup. C. 13); (R. 263-64). These statements include: 

Joel, go back to go back to the lot. Go back to the lot over there we

ran through. (PE 3, 0:49)

*****

I got him detained squad. Joel, go back to where we started. (PE

3, 1:06).

*****

Get to that lot dude, hurry up. He dropped it there. (PE 3, 1:27).

*****

3
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I got him..Go back to the lot where he ran through, dude. It's right

in the middle of the lot. It's a black. (PE 3, 1:45).

*****

It's a pistol, squad. He dropped a pistol right there in the middle

of the lot where we started. (PE 3, 1:58).

*****

That lot in the middle of Walnut about 3320 maybe? I am going back

there right now. (PE 3, 4:22).

Collins’s counsel argued, “If there was no video, the officer would never

be able to get up in court and say at the time, ‘I told my partner he dropped a gun.’”

(R. 263-64). The State responded that the audio was “important,” “not hearsay,”

and that the statements were admissible as excited utterances. (R. 263-64). The

trial court denied Collins’s motion, ruling that Hernandez’s recorded statements

were “not a prior consistent statement,” but “a statement made at that time.”

(R. 264-65).

B. Jury Trial 

Officer Martin Hernandez testified that he had worked for the Chicago Police

Department for five years and was a member of the Eleventh District Tactical

Team. (R. 188). On December 16, 2017, at approximately 1:00 a.m., he and officer

Joel Lopez were on vehicle patrol around 3300 West Walnut, a “target patrol area[]

for our tactical teams,” and “a hot spot for high gang narcotics sales . . . and violence.”

(R. 190, 199, 218). Hernandez saw no signs of illegal activity, yet decided to conduct

a “narcotics investigation” when he saw Collins and two other men standing in

4
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a vacant lot. (R. 190, 211-12). As Hernandez opened the front passenger door,

one of the three men, whom Hernandez later identified as Collins, looked at the

officers, then turned around and ran. (R. 190-92, 210, 212). Hernandez got out

of the vehicle without activating his body camera and chased Collins. (R. 190,

192, 210). Hernandez admitted that he failed to comply with a Chicago Police

Department special order that required him to activate his body camera at the

start of the chase. (R. 214-15).

Hernandez testified that he was at least five feet behind Collins when he

saw Collins drop a black gun from his left hand. (R. 193-94). Hernandez momentarily

slowed down and then continued the chase. (R. 194). He saw Collins scale two

fences before running across Fulton Street and jumping another fence. (R. 196-97).

Hernandez  lost sight of Collins for a few seconds before turning a corner,

where he found Collins crouched down against a building. (R. 197-98). Hernandez

handcuffed and arrested him. (R. 198). He then escorted Collins from behind the

building and to a fence by Fulton Street. (R. 198). At the fence, Hernandez used

his flashlight to attract the attention of passing officers, who assisted Hernandez

and Collins over the fence. (R. 198-99). 

Hernandez handed Collins to the backup officers and radioed his partner

to go to an empty lot, “where everything it started, pretty much where [Collins]

ran through the first time.” (R. 198-99). Hernandez then “immediately went to

the empty lot where I saw him drop the gun” and found a loaded black handgun.

(R. 199). The State introduced the gun as evidence. (R. 202). Hernandez retraced

the chase and recovery of the gun on a map, marking the spot where he had found

5
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the gun. (R. 203-06); (PE 2).

Over the defense’s objection, the State played the body camera recording.

(R. 207), (PE  3). The video shows Hernandez running with his flashlight through

a lot, to a partially broken fence. (PE 3). Hernandez climbs over the fence, runs

across Fulton Street, and hops another fence before continuing on. (R. 207); (PE 

3, 0:03). Shortly thereafter, Hernandez finds Collins squatting against a wall and

orders him to show his hands. Collins complies and does not resist.  (PE  3, 0:30).

Hernandez handcuffs Collins without incident. (PE 3, 1:00).

As Hernandez handcuffs Collins, he radios, “Joel, go back to the lot. Go

back to the lot over there [that] we ran through.” (PE 3, 0:49).  Shortly thereafter,

he states, “I got him detained squad. Joel, go back to where it started." (PE 3,

1:06). Hernandez then says, “Get to that lot dude, hurry up. He dropped it there.”

(PE 3, 1:26).

While Hernandez walks Collins toward a nearby fence, he receives a radio

call asking if he is alright. (PE 3. 1:42). He responds, “Hey hey, I got him . . . Go

back to the lot where he ran through, dude. It's right in the middle of the lot. It's

a black. (PE. 3, 1:45). When dispatch (“squad”) asked Hernandez to describe the

black object,  Hernandez clarified, “It's a pistol, squad. He dropped a pistol right

there in the middle of the lot where we started.” (PE 3, 1:58).

Hernandez used his flashlight to signal some nearby officers, who walked

over and helped Collins over the fence. Hernandez then climbs over the fence and

transfers custody of Collins to the assisting officers. (PE. 3. 2:40-3:50).  Hernandez

then jogs a few blocks and is heard saying, “That lot in the middle of Walnut about

6
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3320 maybe? I am going back there right now.” (PE 3, 4:00-22). Five minutes into

the recording, he finds a gun. (PE 3, 5:00).

Forensic analyst Robert Franks visually inspected the gun and performed

fuming, powder, and Rhodamine tests, but found no suitable fingerprints on the

gun, magazine, or ammunition. (R. 301-16, 319-21, 323-24). The gun was not tested

for DNA. (R. 323). 

The State introduced certified copies of Collins’s predicate convictions for

the armed habitual criminal charge. (R. 330), (PE 4). After the State rested, the

defense made a motion for a directed verdict that was denied. (R. 332-33).

The defense called Officer Joel Lopez, who testified regarding his search

efforts. Lopez’s body camera recording  showed Lopez and other officers looking

for a gun in a different lot from where the gun was found. (R. 339), (DE  2, 0:30).

Lopez and the other officers walked during their search. (DE  2, 0:30). Lopez testified

that Hernandez told him to search the lot where the chase started. (R. 339-49).

Lopez testified that there were approximately eleven vacant lots in the area. (R.

347-48); (PE 6).

The State’s initial closing argument argued that Hernandez’s statements

from the body camera, his testimony, and the map of the chase supported the

conclusion that Collins had a gun and that he was “running away from responsibility

of that gun.” (R. 354). The State repeated, “He may be sitting here right in front

of you but in reality he is still running. He is still running away from his

responsibility and he is still running away from that gun.” (R. 367) 

 The State replayed Hernandez’s body camera footage and argued, “That

7
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piece of evidence shows everything that Officer Hernandez said, everything he

did, and everything he saw after this defendant dropped that handgun in that

vacant lot.” (R. 359). The prosecutor pointed out multiple instances on both videos

in which Hernandez described the gun and its location. (R. 360-63, 366) (“He was

able to describe that firearm to his partners.”).

Defense counsel argued that Hernandez’s testimony and his failure to timely

activate his body camera to capture the whole pursuit cast doubt on the State’s

evidence. (R. 369-71, 376-77). Counsel suggested the possibility of misidentification,

as two other individuals were in the area, and also argued the possibility that

someone else stashed the gun in the lot in the high-crime neighborhood. (R. 370,

373-74, 376).

The State’s rebuttal pointed out Collins’s nonreaction after his arrest:

[THE  STATE]: . . . You also know he ran because the gun – because
of his reaction. When he is caught he is not ‘I didn’t do anything,
I didn’t do anything.’ He is resigned to his fate. He is out of breath,
puts his hands behind his back. He is resigned to his fate.

When the officer said, ‘It’s a black gun, you dropped a black gun’,
 ‘I didn’t drop anything,” you didn’t hear that. He knew he was caught.
That’s why you get no reaction.

(R. 380-81). The State ended its argument by asking the jurors to “[h]old this

defendant responsible for his actions and find him guilty.” (R. 383-84).

The jury found Collins guilty of armed habitual criminal and unlawful

possession of weapon by a felon. (R. 407). The defense filed a motion for new trial

arguing that Hernandez’s recorded statements were inadmissible hearsay and

prior consistent statements. (Sup. C.  9-10). The trial court denied the motion

for new trial, stating that that the audio was admissible because it was created

8
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contemporaneously with the video recording. (R. 423-34). The court merged the

unlawful use of a weapon felon count into the armed habitual count and sentenced

Collins to 7 years, 6 months for the greater offense. (C. 83). Collins filed a timely

notice of appeal. (C. 89).    

C. Direct Appeal

On direct appeal, Collins raised four issues: 1) trial court error in admitting

Hernandez’s recorded hearsay statements, 2) prosecutorial misconduct where

the State repeatedly argued that Collins was "running away" from responsibility

by going to trial, misrepresented evidence, and improperly commented on Collins's

post-arrest silence, 3) ineffective assistance of trial counsel for failing to request

an adverse inference jury instruction based on Hernandez’s untimely activation

of his body camera, and 4) cumulative error. Collins Op. Br. 38-391; Collins Rep.

Br. 18-19.

The State argued that Hernandez’s recorded statements were admissible

as course of investigation evidence and made a one-sentence argument that the

statements “may have been admissible as excited utterances.”  St. App. Ct. Br. 

20-24. The State also argued that any error in admitting Hernandez’s statements

was harmless. Id. at 26-27. The State did not argue that the Law Enforcement

Officer-Worn Body Camera Act designates body camera-recorded audio as non-

hearsay or that recorded audio is not hearsay. Id.

1Certified e-filed, stamped copies of the parties’ appellate court briefs, the
petition for rehearing, answer, and reply have been filed in this Court pursuant
to Ill. S. Ct. Rules 318(c) and 612(b).
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D. Original opinion

A unanimous appellate court ordered a new trial, holding that Hernandez's

out-of-court, recorded statements were prejudicial hearsay that did not qualify

as course of investigation evidence. People v. Collins, 2020 IL App (1st) 181746,

¶¶ 26-28, 37-41, superseded on denial of rehearing July 26, 2021. (A-1). In so doing,

the appellate court commented that the Law Enforcement Officer-Worn Body Camera

Act (the “Body Camera Act” or the “Act”) (50 ILCS 706/10-1 et seq. (2016), contains

no express limitation on admission of recordings. Thus, “at least theoretically,

the Act's grant of the limitless use of body camera recordings would mean that

there is no need for the contents of those recordings to comply with the rule against

admitting hearsay.” Id. ¶ 21. The court also cited Illinois Rule of Evidence 101,

which provides that “a statutory evidentiary rule governs ‘unless in conflict with

a rule or a decision of the Illinois Supreme Court.’” Id. ¶ 22. The court concluded

that where “[n]either party has suggested that the Act provides admission of body

camera recordings without limitation, and so we will assume—without

deciding—that the Act allows the trial court to admit body camera recordings

subject to the rules of evidence, including the hearsay rule.” Id. ¶ 22.

E. State’s petition for rehearing

In response to the appellate court’s sua sponte remarks, the State petitioned

for rehearing, arguing for the first time that Hernandez’s properly authenticated

audio statements, by virtue of being recorded, were not hearsay. The State further

argued that the language of the Act places no limitation on the use of body camera

audio. St. PRH. 4-9. The State also argued the statements were admissible to
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explain course of investigation, and that the appellate court incorrectly concluded

that any error in admitting the video was not harmless. Id. at 9-15. The appellate

court ordered supplemental briefing on the petition for rehearing and Collins filed

an answer, followed by the State’s reply.

F. Modified opinion after denial of rehearing

On July 26, 2021, the appellate court denied the petition for rehearing with

a split opinion. People v. Collins, 2020 IL App (1st) 181746, as modified upon denial

of reh’g, July 26, 2021. The majority reaffirmed the initial determination that

Officer Hernandez’s statements were inadmissible hearsay and again rejected

the State’s assertion that the statements were introduced for the limited purpose

of showing course of investigation. Id. ¶¶  30-36.

The majority stated that because neither party addressed the applicability

of the Body Camera Act during initial briefing, this became an issue when the

court “hypothesized about its scope” in its original opinion. Id. ¶ 21. The court

analyzed the language of the Act, which provides that body-worn camera “recordings

may be used as evidence in any administrative, judicial, or disciplinary proceedings.”

Id. ¶ 21 (citing 50 ILCS 706/10-30 (2016)). The majority held that the statute’s

use of “may” “permits trial courts to exclude body-worn camera recordings where

appropriate.” Id. ¶ 24. The court also observed that the  admissibility of evidentiary

material differs, depending on the type of proceeding in which it is used. Id. ¶

25. Thus, held the court, the General Assembly’s use of the word evidence “allows

the presiding officer in each type of proceeding—judicial, administrative, or

disciplinary—to employ the word “evidence” as it is used in that specific context
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without creating a conflict with the Act's language.” Id. ¶ 26. The court further

noted that the General Assembly did not expressly exempt body camera evidence

from the rules of evidence and opined that “limitless introduction” of recorded

statements would create absurd results and conflict with evidentiary rules barring

irrelevant, speculative, unfairly prejudicial or misleading evidence. Id. ¶¶ 22,

28.  The court held that body camera evidence offered at a criminal trial is “subject

to the Illinois Rules of Evidence applicable to criminal cases.” Id. 

The majority rejected the State’s argument -- based upon People v. Theis,

2011 IL App (2d) 091080, and People. v. Griffin, 375 Ill. App. 3d 564 (1st Dist.

2007) -- that recorded statements are not hearsay. Collins, 2020 IL App (1st), ¶¶

38-40. The court noted that this argument was not raised during initial briefing

and “admonish[ed] the State that a petition for rehearing does not present an

opportunity to raise old cases or new theories.” Id. ¶ 38. The court nonetheless

addressed the argument and held that any suggestion in Theis and Griffin that

recorded statements are admissible non-hearsay was dicta because “the relevant

statements in each [case] were admissible under an exception to the hearsay rules.”

Id. ¶ 40. The court noted that the so-called mechanical eavesdropping rule stemmed

from Belfield v. Coop, 8 Ill. 2d 293 (1956), a case which did not involve a hearsay

issue. Id. ¶¶ 41-42.

The court noted Hernandez’s body camera statements were not necessary

to explain the State’s case and thus did not qualify as course of investigation

evidence since “Hernandez was both the arresting officer and the pursuing officer

who saw Collins toss the gun.” Id.  ¶ 26. The court also held that the State had
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abandoned its reliance on the excited utterance exception. Id. ¶ 20. 

The majority held that the error in admitting Hernandez’s hearsay statements

was not harmless “because at the end of the day, the State relies on the

uncorroborated testimony of a single witness to argue harmless error in admitting

the hearsay statements in Hernandez's body camera video. “ Id. ¶ 48. The court

ordered a new trial and declined to reach the remaining issues raised by Collins,

including his claim that the State improperly commented on his post-arrest silence,

but cautioned about “the impropriety of disparaging a defendant’s exercise of his

or her constitutional rights during closing argument.” Id. ¶ 52. 

The court did not rule that the video was inadmissible: 

Because we have found the hearsay statements in the body camera
video inadmissible, it is unclear whether, and to what extent, the
State will use the video on remand and whether counsel's strategic
decisions will depend entirely on the use (or not) of the video.

Id. ¶ 53. 

In a dissent, Justice Coghlan stated that the body camera recording was

not hearsay evidence because it was an authenticated taped conversation. Id.

¶¶ 57-62 (Coghlan, J., dissenting).

G. State’s Petition for Leave to Appeal

The State filed a petition for leave to appeal, arguing that the Body Camera

Act provides that relevant body-worn camera recordings are admissible “without

limitation,” that recordings are not hearsay, and that the appellate court erred

in concluding that admission of Hernandez’s recorded statements was not harmless

error. On November 24, 2021, this Court granted leave to appeal.

13

SUBMITTED - 19197215 - Alicia Corona - 8/23/2022 11:50 AM

127584



ARGUMENT

Jodon Collins was denied a fair trial where Officer Hernandez's

multiple hearsay statements, captured on body camera audio, were

admitted at Collins's jury trial and argued for their truth, namely, that

Collins possessed and then dropped a gun during a police pursuit.

The Illinois Rules of Evidence determine whether recordings obtained

pursuant to the Law Enforcement Officer-Worn Body Camera Act are admissible

at a criminal trial. In this case, the trial court violated the rule against hearsay

by allowing the introduction of Officer Martin Hernandez’s repeated body-camera-

recorded  statements accusing Collins of dropping a black gun in a vacant lot during

a brief foot chase. The State used Hernandez’s statements to prove the truth of

the matter asserted, namely, that Collins possessed a gun. As explained more

fully below, the statements did not show course of investigation and were not

admissible as excited utterances. Where Officer Hernandez’s body camera video

did not show Collins in possession of a gun, no forensic evidence connected Collins

to the gun, no other witness corroborated the officer’s account, and the State used

Hernandez’s recorded statements during closing arguments to bolster his in-court

testimony, the State cannot meet its burden to demonstrate that admission of

Hernandez’s hearsay statements was harmless error. Therefore, this Court should

affirm the appellate court's decision to order a new trial.

This case involves the interpretation of the Illinois Rules of Evidence and

the Body Camera Act.  While this Court generally reviews a trial court’s decision

to admit evidence for abuse of discretion, the interpretation of a statute and rules
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of evidence are questions of law that this Court reviews de novo. People v. Deroo,

2022 IL 126120, ¶ 19; People v. Brand, 2021 IL 125945, ¶ 36. A “court must exercise

its discretion within the bounds of the law” and thus, “where a trial court's exercise

of discretion has been frustrated by an erroneous rule of law, appellate review

is required to permit the exercise of discretion consistent with the law.” People

v. Williams, 188 Ill. 2d 365, 369 (1999).

A. Forfeiture 

This Court should decline to address the merits of some of the State’s

arguments since the State failed to present them in the petition for leave to appeal

or the State’s response brief in the appellate court. An appellant before this Court

forfeits a claim by not raising it in the appellate court brief or in petition for leave

to appeal. See People v. Sophanavong, 2020 IL 124337, ¶ 21 (“[T]he doctrine of

forfeiture applies to the State as well as to defendant.”).

The State's petition for leave to appeal argued 1) the language of the Law

Enforcement-Worn Body Camera Act permits admission of relevant audio and

video evidence “even where noncompliant with hearsay rules,” 2) Hernandez's 

statements, by virtue of being recorded, are not hearsay and 3) assuming admission

of Hernandez's statements was error, it was harmless.  St. PLA, 8, 10. The petition

did not include the arguments, now presented to this Court in the State's opening

brief, that Hernandez's statements were admissible to show course of investigation

or were non-hearsay commands or excited utterances.  St. Br., pp. 20-22. The

appellate court properly held that the State abandoned its reliance on the excited

utterance exception. People v. Collins, 2020 IL App (1st) 181746, ¶ 20. This Court
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should decline to address the State’s reliance on exceptions to the rule against

hearsay.  

B. The admissibility of Officer Martin’s Hernandez’s

recorded body camera statements is governed by the Illinois

Rules of Evidence, including the rule against hearsay. As such, 

the officer’s repeated recorded statements, asserting that

Collins dropped a gun in a vacant lot, were improperly

admitted at Collins’s trial. 

When Chicago police officers Martin Hernandez and Joel Lopez saw Jodon

Collins and two other men standing on a vacant lot, they decided to investigate,

although they saw no evidence of a crime. As Hernandez got out of the squad car,

Collins ran away and Hernandez instigated a chase, during which, Hernandez

testified, he saw Collins drop a gun in a vacant lot. (R. 188-94, 211-12). This event

was not recorded on body camera video, as Hernandez failed to timely activate

the camera. (R. 213-15). The camera recorded the last moments of the pursuit,

Collins’s capture, and statements made by Hernandez after Collins was securely

in custody. (PE 3). The camera recorded the last moments of the pursuit, Collins’s

capture, and statements made by Hernandez after Collins was securely in custody.

Collins moved unsuccessfully in limine to exclude Hernandez’s recorded statements

as inadmissible hearsay and prior consistent statements.2

2The State argues that the appellate court barred admission of the “visual
component” of the body camera video. (St. Br. 13-16). However, the opinion
addresses only the admissibility of certain audio statements and acknowledges
that the State may choose to introduce at least some of the video upon retrial.
Collins, 2020 IL App (1st) 181746, ¶¶ 48, 53 (“By admitting hearsay statements
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At Collins’s trial for unlawful use of a weapon and armed habitual criminal,

the State played the body camera recording for the jury. As a result, the jury

repeatedly heard Hernandez say that Collins dropped a black pistol in a lot during

the chase. As Hernandez shined his flashlight on a squatting Collins, he radioed,

“Joel, go back to the lot. Go back to the lot over there [that] we ran through.” (PE

3, 0:49). While Hernandez handcuffed Collins, the officer radioed, “I got him detained

squad. Joel, go back to where it started." (PE 3, 1:06). After Hernandez detained

Collins, the officer said, “Get to that lot dude, hurry up. He dropped it there.” (PE

3, 1:26). While Hernandez walked Collins to a nearby fence, he received a radio

call asking if he is all right. (PE 3, 1:42). Hernandez cheerfully  responded, “Hey

hey, I got him . . . Go back to the lot where he ran through, dude. It's right in the

middle of the lot. It's a black. (PE 3, 1:45). When dispatch (“squad”) asked Hernandez

to describe the black object,  Hernandez clarified, “It's a pistol, squad. He dropped

a pistol right there in the middle of the lot where we started.” (PE 3, 1:58). Later,

after Hernandez handed Collins to other officers he jogged a few blocks and said,

“That lot in the middle of Walnut about 3320 maybe? I am going back there right

now.” (PE 3, 4:22).3  The video then depicts Hernandez finding a gun. (PE 3, 5:02). 

Hernandez’s recorded out-of-court statements are inadmissible hearsay

in Hernandez’s body camera video, the trial court committed reversible error,”
and “it is unclear whether, and to what extent, the State will use the video on
remand ... .”). Collins’s challenge in the trial court, appellate court, and in this
Court concern Officer Hernandez’s recorded statements, not the video.

3Contrary to the State’s assertion, Collins is not challenging admission of
Hernandez’s recorded statement to Collins to “let me see your hands, get on the
floor.” (St. Br. 16)

17

SUBMITTED - 19197215 - Alicia Corona - 8/23/2022 11:50 AM

127584



which the State improperly used to bolster Hernandez’s in-court testimony, for

the specific purpose of proving that Collins illegally possessed a gun. Possession

is an essential element of both charged offenses.720 ILCS 5/24-1.7(a) (2017);  720

ILCS 5/24-1.1(a) (2017). Hearsay is “a statement, other than one made by the

declarant while testifying at the trial or hearing, offered in evidence to prove the

truth of the matter asserted.” Ill. R. Evid. 801 (eff. Jan. 1, 2011). Hearsay is

inadmissible unless another exception allows for its admission. Ill. R. Evid. 802

(eff. Jan. 1, 2011). Hernandez’s statements were made outside of court. Further,

his directives to fellow officers to “go back to the lot where it started”, “it's right

in the middle of the lot”, “it's black”, and “he dropped a pistol right there in the

middle of the lot”  went directly to the truth of the matter asserted, namely, that

Collins possessed and then dropped a gun in a certain vacant lot during the police

pursuit. (PE 3, 0:49, 1:05, 1:26, 1:45, 1:58, 4:22).

The State suggests that “concerns behind the hearsay rule” are not present

here, because the body camera recording relayed Hernandez’s own statements

and he was subject to cross-examination. (St. Br. 18-19). This does not change

the fact that his out-of-court statements were hearsay. In People v. Lawler, 142

Ill. 2d 548, 557 (1991), this Court rejected a similar State claim that “a statement

from a witness as to his own prior out-of-court statement cannot violate the hearsay

rule, because the witness will testify at trial with the safeguards of an oath and

cross-examination, reducing the risk of perjured testimony.”  This Court held that

“the presence or absence in court of the declarant of the out-of-court statement

is ... irrelevant to a determination as to whether the out-of-court statement is
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hearsay” and that “adoption of the State’s rationale would essentially obliterate

a good portion of the hearsay rule.” Id. Regardless of whether Hernandez was

present for trial,  his recorded statements qualify as hearsay because they were

made out of court and were used for the truth of the matter asserted. Ill. R. Evid.

Admission of prejudicial hearsay is reversible error. For example, in People

v. Jura, 352 Ill. App. 3d 1080 (1st Dist. 2004), three police officers testified about

police radio calls describing a man with a gun, a “male White with a tattoo with

a teardrop on his face.” Id. at 1085-86.The appellate court held that testimony

recounting the police radio calls was inadmissible hearsay because the radio calls 

specifically identified the defendant and described the defendant’s actions, and

thus went to the “very essence of the dispute.” Id. at 1086, 1088. The court further

held that admission of the hearsay was not harmless because the out-of-court

statements specifically  identified the defendant as the offender and were relied

on by the prosecutor during closing arguments. Id. at 1090-91.

The State argues that Hernandez’s recorded statements were properly

admitted, because “recordings are generally not considered hearsay.” (St. Br. 11).

Thus, reasons the State, because the Body Camera Act “makes no explicit reference

to the rules governing hearsay,” this necessarily means that the legislature “has

determined that body camera recordings, including both of their components, should

generally be admitted where relevant to issues at trial” as recorded non-hearsay.

(St. Open. Br. 11). This argument, raised for the first time on rehearing in the

appellate court, Collins, 2020 IL App (1st) 181746, ¶ 21, lacks merit.

This Court recently reaffirmed that the Illinois Rules of Evidence govern
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the admissibility of evidence in Illinois courts. People v. Brand, 2021 IL 125945,

¶ 36 (citing  Ill. R. Evid. 101 (eff. Jan. 6, 2015); see also Ill. Const. 1970, art. VI,

§ 16. Even where a conflict arises between the rules and a statute, the rules of

evidence control.  People v. Peterson, 2017 IL 120331, ¶¶  29, 31. The Body Camera

Act neither conflicts with the rules nor establishes a new evidentiary rule. 

The Act does not include any language that would usurp the rules of evidence.

One of the stated purposes of the Act is to provide “impartial evidence and

documentation,” including “audiovisual recordings,”  to settle disputes and allegations

of officer misconduct” with the goals of “improving transparency and accountability,

and strengthening public trust.” 50 ILCS 706/10-5, 10-10. Section 10-30 of the Act

states: “Evidence. The recordings may be used as evidence in any administrative,

judicial, legislative, or disciplinary proceeding.”  50 ILCS 706/10-30. Section 10-20

also provides: “Nothing in this Section shall limit access to a camera recording

for the purposes of complying with Supreme Court rules or the rules of evidence.”

50 ILCS 706/10-20(c) (emphasis added). Sections 10-20 and 10-30 contain no language

that would supercede this Court’s rules of evidence; to the contrary, section 10-20

contemplates compliance with evidentiary rules. See also People v. Andrade, 2021

IL App (2d) 190797-U ¶ 23 (“nothing in this section [10-30] manifests an intent

to override the normal rules of evidence regarding relevancy and hearsay.”); (copy

of order attached to the appendix in accordance with S. Ct. Rule 23(e)).

Section 10-30 uses the word “may,” which generally means the statute is

directory or permissive. People v. Robinson, 217 Ill. 2d 43, 53 (2005). As noted by

the appellate court, section 10-30 does not delineate specifically who may use the
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evidence. The Act does not mandate, however, that any body-camera recorded

evidence offered by a party is automatically admissible; rather, the “plain and

ordinary meaning” of the statute contemplates that a party may, but does not have

to, put forth body camera evidence. Collins, 2020 IL App (1st) 181746, ¶¶ 23-24.

At that point, the trier of fact, the ultimate arbiter of admissibility, “may” deem

the evidence admissible in a given proceeding, consistent with the language of

the Act. People ex rel. Cizek v. Azzarello, 81 Ill. App. 3d 1102, 1107 (1st Dist.1980)

(word "may" directed at trial court indicates discretion); see also People v.

Witherspoon, 2019 IL 123092, ¶ 21 (courts must ascertain and effectuate the

legislature’s intent, which is best indicated by the plain and ordinary meaning

of the statute’s language).

The appellate court below also noted, correctly, that the definition of “evidence”

varies, depending on the type of proceeding in which it is used. Collins, 2020 IL

App (1st) 181746, ¶ 25.  The rules of evidence govern most court proceedings. Ill.

R. Ev. 101, 1101. In administrative proceedings, the rules of evidence for civil cases

generally apply. 5 ILCS 100/10-40(a) (2017). In police disciplinary and post-conviction

hearings, however, the rules of evidence are typically not rigidly applied or do not

apply at all. Kelley v. Sheriff’s Merit Comm’n, 372 Ill. App. 3d 931, 933 (2d Dist.

2007); Ill. R. Ev. 1101(b)(3) (eff. Jan. 1, 2011). This case involves a criminal trial

and thus, the Illinois Rules of Evidence govern. Ill. R. Evid. 101 & 1101. 

Moreover, the Act contains no language exempting audio evidence from the

rule against hearsay. The word “hearsay” appears nowhere in the Act. When the

General Assembly wants to create a hearsay exception, it uses clear language
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deeming out-of-court statements admissible  “as an exception to the hearsay rule.”

See  725 ILCS  5/115-10(a) (2018) (delineating “certain hearsay exceptions” for

outcry statements made by child or certain disabled victims);  725 ILCS 115-10.2a

(2018)  (hearsay exception for prior statements in domestic violence prosecutions

when the witness is unavailable); 725 ILCS 5/115-10.3(a) (2018) (hearsay exception

in cases against disabled and elderly victims); 725 ILCS 5/115-13 (2018) (hearsay 

exception for statements for the purposes of medical diagnosis).

The State acknowledges, as it must, that the Act contains “no explicit reference

to the rules governing hearsay,” but claims this is so because the General Assembly

understands, “consistent with judicial precedents,” that recordings are not considered

hearsay. (St. Op. Br. 11). The State relies upon the following language from People

v. Hughes, 2013 IL App (1st) 110237 ¶ 65, People v. Theis, 2011 IL App (2d) 091080

¶ 32, and People v. Griffin, 375 Ill. App. 3d 564, 570-71 (1st Dist. 2007), for this

truly extraordinary proposition:

It is well established that a taped conversation or recording, which
is otherwise competent, material and relevant, is admissible so long
as it is authenticated and shown to be reliable through proper
foundation ... [A] taped conversation is not considered hearsay; instead,
it is treated as a mechanical eavesdropper with an identity of its own,
separate and apart from the voices recorded

The State reads Hughes, Theis, and Griffin far too broadly. To the extent these

cases may be read to stand for the notion that all statements, by virtue of being

recorded, are non-hearsay, they are wrong. Further, these cases are distinguishable

on their facts.

Hughes, Theis, and Griffin state that a taped conversation involving a

defendant and other witnesses may be admissible if is “otherwise competent.” Hearsay

22

SUBMITTED - 19197215 - Alicia Corona - 8/23/2022 11:50 AM

127584



is not competent evidence. People v. Simpson, 2015 IL 116512, ¶ 27. Further, the

mere fact that a recorded conversation is properly authenticated does not mean

that it is not hearsay. Even where the authenticity of a document or other proffered

evidence is established, it must nevertheless comply with other rules of evidence,

such as the hearsay rule. Ill. R. Evid. 901 (eff. Jan. 1, 2011); People v. Hauck, 2022

IL App (2d) 191111, ¶ 53. For example, in  People v. Kraybill, 2014 IL App (1st)

120232, the appellate court  held that “the mere fact that Kraybill's 2004 statements

were recorded and that he could lay a foundation for the recording does not render

his proposed use of otherwise inadmissible hearsay statements proper.” Id. ¶ 64;

see also  Michael  H. Graham, Handbook of Illinois Evidence § 901.0 (2021 ed.)

(noting authentication “does not guarantee that the evidence is admissible” since

it “may still be excluded because of some other bar to admission, such as hearsay

or lack of relevancy.”).

Further, these three cases address “competent” evidence. Hughes and Theis

involved recorded conversations between the defendant and interrogating detectives.

Thus, the statements from law enforcement were not hearsay as they were admissible

to show the effect on the listener (the defendant) and explain the defendant’s

responses, admissible as statements of a party-opponent. Theis, 2011 IL App (2d)

091080, ¶ 33, Hughes, 2013 IL App (1st) 110237, ¶ 65, see also Ill. R. Ev. 801(d)(2).

Griffin involved a taped conversation between the defendant and a confidential

informant and the central dispute was whether the informant’s statements were

hearsay. Griffin, 375 Ill. App. 3d at  570. Although the appellate court held that

defendant waived a hearsay challenge, the informant’s statements to the defendant
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were admissible to show their effect on the defendant. Id. 

Hernandez’s statements, by contrast, directing his fellow officers to “go back

to the lot where it started,” “right in the middle of the lot,” to collect a black pistol

Collins “dropped ... right there in the middle of the lot”  were not part of any

conversation with Collins. Hernandez’s words were not admissible to show their

effect on another or as necessary investigative background information because

Hernandez recovered the gun himself. (PE 3, 0:49, 1:05, 1:26, 1:45, 1:58, 4:22);

infra. pp. 31-33. Rather, they were admitted for their truth and used to bolster

Hernandez’s in-court testimony. 

Theis, Griffin, and Hughes may have reached the right result based on the

specific facts of each case, but their observations on the admissibility of recordings,

as a general matter, was unnecessary, overbroad, and simply incorrect.  Further,

because the challenged conversations in Theis, Griffin, and Hughes involved

nonhearsay statements, any commentary discussing the general admissibility of

a recorded conversation was obiter dictum since it was a nonessential part of the

holdings. See  Lebron v. Gottlieb Mem’l Hosp., 237 Ill. 2d 217, 236 (2010) (“obiter

dictum is not essential to the outcome of the case, is not an integral part of the

opinion, and is generally not binding authority or precedent within the stare decisis

rule.”). Moreover, as noted by the appellate court, the above-quoted passage on

recorded statements stems from a misreading of Belfield v. Coop, 8 Ill. 2d 293 (1956),

which had nothing to do with hearsay. Collins, 2020 IL App (1st) 181746, ¶¶ 38-42. 

There is no “recording exception” to the hearsay rule. Indeed, this Court

has previously analyzed recorded statements to determine if they contain
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inadmissible hearsay, or were admissible as non-hearsay. See, e.g,  People v. Edwards,

144 Ill. 2d 108, 124, 170 (1991) (holding a recorded telephone conversation “was

purely a hearsay statement, tending to prove defendant’s guilt of the crimes charged,”

and should not have been admitted); People v. Williams, 181 Ill.2d 297, 312-13

(1998) (applying “course of investigation” and “state of mind” exceptions to hearsay

rule to determine whether tape of a 911 call was properly admitted), People v. Britz,

112 Ill. 2d 314, 320–21 (1986) (tape recording of conversation between  counselor

and defendant, used to coax a confession, admissible to show defendant’s state

of mind;  “hearsay is not involved here, as the stimulating language of [the counselor]

is admissible not for its truth, but for its effect on the listener.”).

Similarly, the appellate court has consistently, and correctly, applied

conventional  rules of evidence, including the hearsay rule and its exceptions, to

determine the admissibility of body-camera recorded evidence. In addition to Collins,

the appellate court in People v. Andrade, 2021 IL App (2d) 190797-U, ¶ 23, held

that certain body-camera statements were not excited utterances. In People v. Norris,

2022 IL App (1st) 200375-U, ¶ 31-34, the State conceded, and the appellate court

agreed, that some of the officer’s body camera statements were hearsay. Similarly,

in People v. Winston, 2021 IL App (4th) 190288-U, ¶¶ 20-22, the appellate court

held that an officer’s body-camera recorded statements, “She took off on me,” and

“[I]t's gonna be a black, female driver” were hearsay, but that their admission was

harmless. (Copies of unpublished orders attached in accordance with S. Ct. Rule

23(e)).

The rules of evidence complement the Body Camera Act’s purpose of providing
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“impartial evidence and documentation to settle disputes” by establishing judicial

safeguards to prevent the admission of unfairly prejudicial or unreliable hearsay

evidence, including a police officer’s out-of-court narrative. 50 ILCS 706/10-5. 

Illinois’s limited public records hearsay exception in Rule 803(8)(b)  bars the State

from introducing statements “in criminal cases  . . . [of] matters observed by police

officers and other law enforcement personnel” contained in public records. Ill. R.

Evid. 803(8)(B) (eff. Jan. 1, 2011).

Accordingly, this Court recognizes that “writings or records relating to a

police investigation are generally excluded from the business records exception

to the rule against hearsay” because “[t]he information contained in such reports

or records may well call into question the motivation, the recall, or the soundness

of conclusions of the author of the report or the person providing the information

contained in the report.” People v. Smith, 141 Ill. 2d 40, 72-73 (1990). This exclusion

“extends to reports or records of observations of police officers or other law

enforcement personnel at the scene of a crime or apprehension of the accused,”

because such records “generally lack the earmarks of trustworthiness and reliability

which are the true basis for the business records exception to the rule against

hearsay.” Id. at 73; see also  Rule 803(8)(b).

Body cameras capture all manner of images and sounds, including gory crime

scenes, highly-charged emotional encounters or, as in this case, out-of-court

statements which were used to bolster the State’s case on an essential element

of the offense. While a body camera recording may be a valuable tool, it is also

“a rich opportunity for police officers to generate evidence in criminal prosecutions,”
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and “may pose significant risks to the defendant’s right to a fair trial.” See, e.g.,

Morgan v. State, 838 S.E.2d 878, 897-900 (Ga. 2020) (holding that trial court erred

in admitting disturbing video of an officer’s unsuccessful efforts to revive a dead

child and warning about the dangers of unfettered admission of  body camera

evidence). Allowing limitless introduction of recorded statements from a body camera

would result in the admission of unreliable,  irrelevant evidence, reputation evidence,

speculation without personal knowledge, or unfairly prejudicial evidence. Collins,

2020 IL App (1st) 181746, ¶¶  27-28 (citing Ill. R. Evid. 402, 403, 602). The unchecked

admission of statements and other material from a body camera would nullify the

role of Illinois trial judges and jeopardize the fairness of the courts. Id.  ¶ 28; Morgan,

838 S.E.2d at 897-900. This Court should avoid these problematic and absurd results

by holding that the rules of evidence, including the rule against hearsay, apply

to body-camera recorded audio sought to be introduced at trial. Evans v. Cook Cnty.

State’s Att’y, 2021 IL 125513, ¶ 27 (“statutes must be construed to avoid absurd

or unjust results”).

The Illinois Rules of Evidence govern the admissibility of body camera-

generated in the courts of Illinois and warrant  the exclusion of hearsay evidence

here. People v. Brand, 2021 IL 125945 ¶ 36. Hernandez’s out-of-court, recorded

statements that Collins “dropped a pistol right there in the middle of the lot where

we started” were rank hearsay, admitted to bolster Hernandez’s testimony that

Collins possessed a gun. Because the Body Camera Act contains no language deeming

these statements to be non-hearsay, and recorded statements are not, by virtue

of being recorded, non-hearsay, Hernandez’s out-of-court statements should not
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have been admitted at Collins’s trial.

C. The State introduced  Hernandez’s recorded statements

for the hearsay purpose of asserting that Collins possessed

and dropped a gun in a vacant lot,  and not merely to show

“course of investigation,” which needed no additional

explanation in this case. 

 The State then concedes, assuming that the rule against hearsay applies

to the recorded statements at issue here (as it certainly does), that Hernandez’s

body camera-recorded statements telling fellow officers that Collins dropped a black

gun in a lot near the start of the chase are “potentially subject to exclusion as

hearsay.” (St. Br. 16). The State argues, however, that Hernandez’s on-the-scene

statements captured on body camera audio were offered to explain the course of

Hernandez’s investigation and not for a hearsay purpose. (St. Br. 17). The State

never asserted this basis in the trial court and, as argued supra, it appears nowhere

in the State’s petition for leave to appeal. (R. 263-65). Regardless, the State’s

argument is unpersuasive because “hearsay testimony identifying the defendant

as the one who committed the crime cannot be explained away as “police procedure,”

even where the trial judge limits the evidence to a non-hearsay purpose,” which

was not done here. Jura, 352 Ill. App. 3d at 1087. Further, Hernandez’s statements

served no “course of investigation” purpose because Hernandez himself recovered

the gun from the vacant lot and there was no need to explain this aspect of the

investigation to the  jury. 

Police course-of-investigation evidence is generally limited to  information
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that a fact-finder needs to know to understand an investigation and generally,

under the course-of-investigation exception, an officer may not testify to a statement's

content. People v. Gacho, 122 Ill.2d 221, 248 (1988) (holding that an officer's testimony

crosses into inadmissible hearsay when it recounts the substance of a conversation).

Illinois courts have repeatedly warned about the  potential “misuse” of the “course

of investigation” evidence and have held generally held that an officer should not

reveal the substance of a conversation when explaining investigative steps.  and

that an officer's testimony “that he acted ‘upon information received,’ or words

to that effect, should be sufficient.” People v. Sample, 326 Ill.App.3d 914, 921 (1st

Dist. 2001), Gacho, 122 Ill.2d at 248.

Course of investigation testimony is deemed not to be hearsay when it is

used solely to show the course of a police investigation and is necessary and important

to fully explain the background to the trier of fact. People v. Simms, 143 Ill. 2d

154, 174 (1991); Williams, 181 Ill.2d at 313. Such testimony must be offered strictly

for that purpose, and “the trial court must carefully assess such testimony to ensure 

that it does not include more than is necessary to explain police conduct.” People

v. Cameron, 189 Ill. App. 3d 998, 1003–04 (1st Dist. 1989). When an out-of-court

statement is admitted for the limited purpose of showing police procedure “the

court must specifically instruct the jury that the statement is introduced for a limited

purpose and that the jury is not to accept the statement for the truth of its contents.”

People v. Armstead, 322 Ill. App.3d 1, 12 (1st Dist. 2001) (emphasis added). 

The State’s reliance on the “course of investigation” exception fails here for

much the same reasons it failed in Jura. In that case, the appellate court held that
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there was no legitimate “course of investigation” basis for admitting the contents

of a police radio call describing a man with a gun as a “male White with a tattoo

with a teardrop on his face.”  Jura, 352 Ill. App. 3d at 1085-86. The court held that

“[h]earsay testimony identifying the defendant as the one who committed the crime

cannot be explained away as ‘police procedure,’ even where the trial judge limits

the evidence to a nonhearsay purpose.” Id. at 1087. Further, testimony about the

radio calls was not admissible to show investigative steps because “there was no

issue regarding the reason” the police went to the location where defendant was

found. Id. at 1088; see also  People v. Edgecombe, 317 Ill. App. 3d 615, 627 (1st

Dist. 2000) (content of police radio message went beyond what was necessary to

show steps of the police investigation).  

The timing of the State’s introduction of Hernandez’s recorded statements

and tenor of the State’s closing argument further refutes the State’s reliance on

the course of investigation exception. When the State played the recorded statements,

the jury already knew the details of Hernandez’s investigation, as Hernandez had

already testified that Collins dropped a gun during a foot chase. He also recounted

how and where he found a gun after Collins had been detained and even traced

the events on a map. (R. 188-206, PE 2). This is not a case in which another

responding officer testified to Hernandez’s out-of court statements to explain how

he or she came to recover a weapon. Compare People v. Banks, 237 Ill. 2d 154, 181

(2010) (out-of-court statement admissible to explain how officer “who was not part

of the initial investigation” pursued and arrested defendant). Here, Hernandez

recovered the weapon himself after Collins was taken into custody. Thus, Hernandez’s
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body camera audio, conveying to other officers that Collins dropped a black pistol

in a certain vacant lot, was not “necessary and important” to explain the course

of investigation. See e.g., People v. Warlick, 302 Ill. App. 3d 595, 600 (1st Dist. 1998)

(observing that “[I]t would have been enough for the officer to testify he received

a radio message, then went to the recycling center”). His statements are akin to

statements from a police report. People v. Burnside, 133 Ill. App. 3d 453, 457 (3rd

Dist. 1985) (police reports are not admissible as substantive evidence in criminal

trials.) 

The State’s closing argument likewise proves that the purpose behind

introducing Hernandez’s recorded statements was not to explain any aspect of the

investigation, but to emphasize Hernandez’s hearsay  prior consistent statements

as evidence of Collins’s guilt. Jura, 352 Ill. App. 3d at 1087 (closing argument refuted

State’s assertion of course of investigation purpose); People v. Singletary, 273

Ill.App.3d 1076, 1085 (1st Dist. 1995) (State’s remarks in closing argument exceeded

what was necessary to explain investigative procedures and were used to prove

defendant's guilt). During closing arguments, the State replayed Hernandez’s body

camera recording and argued, “That piece of evidence shows everything that Officer

Hernandez said, everything he did, and everything he saw after this defendant

dropped that handgun in that vacant lot.” (R. 359) (emphasis added). The State

further relied on Hernandez’s hearsay statements by arguing, “Even then he is

trying to direct his partners to go back and get that gun, but he goes further.” (R.

360) (emphasis added). The State repeatedly urged jurors to focus upon Hernandez’s

radio calls describing the gun, its location, and Collins’s actions to find Collins

31

SUBMITTED - 19197215 - Alicia Corona - 8/23/2022 11:50 AM

127584



guilty. (R. 362-63). 

There was no limiting instruction given or requested here, undoubtedly because

the State did not assert “course of investigation” as a basis for admission and the

trial court did not admit the statements on those grounds. Ill. R. Evid. 105 (limited

purpose jury instruction rule) (eff. Jan. 1, 2011). However, should this Court conclude

that Hernandez’s out-of-court statements repeating his in-court testimony were

somehow admissible to explain the steps of the police investigation, Collins should

nonetheless receive a new trial due to lack of a limiting instruction directing the

jury not to consider the body camera statements for their truth. Absent a limiting

instruction, it cannot be presumed the jury's use of hearsay evidence is limited

to nonhearsay purposes. Jura, 352 Ill. App. 3d at 1093; see also People v. Simms,

143 Ill. 2d 154, 174 (1991) (presuming that information was used for a limited purpose

where the jury received a limiting instruction regarding police investigative steps);

People v. Ochoa, 2017 IL App (1st) 140204, ¶ 57 (“Because no limiting instruction

was given here, we do not presume that the jury’s use of the evidence was limited

to a non-hearsay purpose.”).

The closing argument also undercuts the State’s argument that Hernandez’s

statement to Officer Lopez, to “go back to the lot ... we ran through” was a command,

not admitted for its truth. (St. Br. 16). This particular theory was never argued

at trial, in the appellate court, or in the petition for leave to appeal. Nonetheless,

the argument fails. “Joel, go back to the lot. Go back to the lot we ran through”

communicates the “truth” that Lopez should go back to the lot Hernandez and Collins

ran through because Collins dropped something there. As in Jura, this statement,
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as well as the others challenged here, went “to the very essence of the dispute”

and their admission was not harmless beyond a reasonable doubt. Jura, 352 Ill.

App. 3d at 1088. In summary, the State cannot use course of investigation as a

post-hoc justification for the introduction of Hernandez’s hearsay statements.

D. Hernandez’s recorded statements claiming that Collins

dropped a black pistol during a foot chase, made after Collins

was securely in custody, were not excited utterances. 

The State’s reliance on the excited utterance hearsay exception fails for two

reasons. As noted supra,  this argument was not raised in the State’s petition for

leave to appeal is unsurprising, as the appellate court held that the State had

abandoned the “excited utterance” argument on direct appeal, and during trial

court proceedings, the State did not proffer any reasons why this exception should

apply. (R. 263-65), People v. Collins, 2020 Ill App (1st) 181746, ¶ 6 (PLA  1-10);(Peo.

App. Ct. Br. 24). This Court should therefore decline to address the State’s contentions

regarding excited utterance.

On the merits, the excited utterance hearsay exception is inapplicable because

Officer Hernandez’s recorded statements were made in the course of a routine arrest

for gun possession, after Collins (who submitted peacefully) was safely in custody.

As a veteran tactical officer on routine patrol in what he described as a “high-crime

neighborhood,” (R. 188. 217-18).Hernandez’s statements on Collins’s possession

of a gun, in the aftermath of Collins’s detention, do not qualify as excited utterances. 

Illinois Rule of Evidence 803(2) provides for admission of statements that

“relate to a startling event or condition” and are “made while the declarant was
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under the stress of excitement caused by the event or condition.” Ill. R. Evid. 803(2)

(eff. Jan. 1, 2011). “The excited utterance exception allows the substantive admission

of an otherwise inadmissible hearsay statement where the proponent of that

statement is able to demonstrate (1) the occurrence of an event or condition

sufficiently startling to produce a spontaneous and unreflecting statement; (2)

absence of time to fabricate; and (3) a statement relating to the circumstances of

the occurrence.” People v. Lerma, 2016 IL 118496, n. 1. 

Application of the excited utterance exception requires a totality of the

circumstances analysis. People v. Sutton, 233 Ill. 2d 89, 107 (2009). While time

is one factor, it is “an elusive one, whose significance will vary with the facts of

each case.” People v. House, 141 Ill. 2d 323, 381–82  (1990). Other factors  include

“the nature of the event, the mental and physical condition of the declarant, and

the presence or absence of self-interest.” Id. at 382. Critically, “simply because

a situation may cause some level of excitement does not mean that it rises to the

level of a startling event capable of stilling the capacity for reflection.” People v.

Abram, 2016 IL App (1st) 132785, ¶ 75 (collecting cases). 

For instance, in People v. Simon, 2011 IL App (1st) 091197, the defendant

sought to admit his statement, in support of a self-defense claim,  that shortly after

the shooting, he told a witness that he thought the armed victim was going to shoot

him.  The victim’s gun was in his waistband at the time. Id, ¶  82. The appellate 

court rejected the defendant’s reliance on the excited utterance exception,  holding

that the statement did not occur during a sufficiently startling event. The court

acknowledged that while “being threatened with a gun could be a sufficiently startling
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event to produce a spontaneous statement,” merely seeing a person with a gun

in a waistband is less so. Id. The court also noted that the lapse of time – three

minutes  from the  alleged confrontation with the victim – gave the defendant ample

time to concoct a self-defense claim. Id. The excited utterance exception is not a

catchall for allowing all statements that follow sight of a gun or other contraband. 

By contrast, in People v. Abram, 2016 IL App (1st) 132785, the court found

statements from a police call out tape during a high-speed car chase qualified as

excited utterances because they were made contemporaneously during a dangerous

chase in which the defendant drove the wrong way and up onto sidewalks. Id. ¶

¶ 72-74. Despite its holding, the court cautioned that “simply because a situation

may cause some level of excitement does not mean that it rises to the level of a

startling event capable of stilling the capacity for reflection.” Id. ¶ 75; see also People

v. Evans, 373 Ill. App. 3d 948, 965 (4th Dist. 2007) (a fistfight between individuals

engaged in earlier altercations was not “the sort of dramatic, startling event capable

of generating an excited utterance”). 

While the chase here may have increased the officer’s heart rate, it was hardly

a “startling event capable of stilling the capacity for reflection.” Abram, 2016 IL

App (1st) 132785, ¶ 75. When Hernandez made the  statements, the chase was

over and Hernandez was in complete control of Collins, who was squatting against

a wall with his hands up. (PE 3, T. 7:15:53). Hernandez had collected himself as

he shined the flashlight at Collins. Collins complied with the officer’s directions

and did not resist. Hernandez did not radio for backup due to a threat of danger.

Rather, Hernandez cuffed Collins while calmly directing his fellow officers to a
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lot where, he said, Collins had dropped a gun. At least a minute and 20 seconds

had elapsed between the time  he allegedly saw a gun and made  the remarks

challenged here. (PE 3, T. 7:15:53). Hernandez’s statements were clear, measured,

and responsive to questions from his fellow officers. (PE 3, 0:50). Further, Hernandez

admitted that even before he decided to chase after Collins, he expected to find

some kind of contraband since he was conducting a narcotics investigation and

was aware that drug dealers sometimes carry guns. (R. 212, 218-19).

The State relies on U.S. v. Campbell, 782 F. Supp. 1258, 1262 (N.D. Ill. 1991),

for the notion that Hernandez’s statements qualify as excited utterances:  “Even

for a police officer who presumably is trained to react in potentially dangerous

situations, involvement in a chase with an armed suspect would be an exciting

and startling event.” Campbell is easily distinguishable. In that case, an officer

heard a radio description of a suspect wanted for a shooting, and then came upon

an individual who matched that description. The man attempted to flee, and the

officer saw that the suspect was carrying a gun, which he dropped during the chase.

The court held that the officer’s recorded statements describing the progress of

the pursuit were admissible as excited utterances because they were made “while

under the stress and excitement of the startling event ... as the events unfolded

... relating to the startling events he was witnessing.” Id. at 1262 (emphasis added). 

Here, by contrast, Hernandez was not actively narrating a rapidly-unfolding

series of events involving a known violent suspect. The chase was over and Hernandez

was in complete control of Collins when the officer radioed his fellow officers. Collins

did not fire the gun during the pursuit, or even point it at Hernandez. Hernandez
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was not overcome with shock by the sight of a gun; he had five years of experience

and was a member of the Eleventh District Tactical Team. In the officer’s own

words, the police department designated his patrol area “as a hot spot for high

gang narcotics sales ... and violence too.” (R. 218). The discovery of a gun during

a brief foot chase was hardly cause for surprise – even the two officers who eventually

took custody of Collins as Hernandez went to search for the gun walked casually

to the fence, hands in pockets, as Hernandez patiently waited. (PE 3, 2:59-3:07).

Similarly, Officer Lopez’s body camera shows him and two other officers calmly

walking through a lot with their flashlights before more backup officers arrive.

(DE 2, 1:18-5:05). While the State’s brief asserts that the  gun posed an “immediate

danger to public safety,” (St. Open. Br. 22), both videos prove that for the officers

involved, including Hernandez, this was a routine investigation, not an unusual

high-stress situation. Simply put, this investigation was not a startling event that

would cease all reflective thoughts for an investigating officer. For these reasons,

Campbell is not persuasive and the excited utterance exception does not apply. 

E. The State's extensive reliance on Hernandez’s hearsay

statements requires reversal in this single witness case with

neither recorded footage nor forensic evidence connecting

Collins to the gun. 

Since the hearsay issue was preserved by Collins’s pretrial, trial and posttrial

challenges, this Court reviews this case to see if any error was harmless was beyond

a reasonable doubt. People v. King, 2020 IL 123926, ¶ 40 (holding that erroneous

admission of an expert’s testimony was not harmless beyond a reasonable doubt).

37

SUBMITTED - 19197215 - Alicia Corona - 8/23/2022 11:50 AM

127584



This Court recognizes “three approaches to determine whether an error such as

this is harmless beyond a reasonable doubt: (1) whether the error contributed to

the defendant's conviction, (2) whether the other evidence in the case overwhelmingly

supported the defendant's conviction, and (3) whether the challenged evidence

was duplicative or cumulative.” Id. 

 The State cannot meets its burden in this case of proving that the admission

of the repeated hearsay statements did not impact the jury’s verdict beyond a

reasonable doubt. It is well-established that admission of a statement used to bolster

a witness’ credibility is reversible error when the witness’s in-court testimony is

crucial. People v. Randolph, 2014 IL App (1st) 113624, ¶ 21; People v. Smith, 139

Ill. App. 3d 21, 34 (1st Dist. 1985). Further, when inadmissible hearsay goes to

the central question of a defendant’s guilt and becomes a focus of the trial,

presentation of hearsay evidence is not harmless beyond a reasonable doubt. People

v. Smith, 141 Ill. 2d 40, 79 (1990) (finding a trial court’s error in admitting hearsay

prison reports, coupled with the prosecutor’s remarks, required reversal); Jura,

352 Ill. App. 3d at 1091 (“repeated admission of hearsay, “together with the use

of the hearsay by the State” in closing argument held to be reversible error);

Randolph, 2014 IL App (1st) 113624, ¶¶ 20-21 (reversible error for State to elicit

statements from police report consistent with officer’s in-court testimony);  People

v. Smith, 139 Ill. App. 3d 21, 34 (1st Dist. 1985) (introduction of officer’s prior

statements not harmless); Ochoa, 2017 IL App (1st) 140204, ¶¶  58-60 (finding

the admission of hearsay evidence from a detective not harmless). The appellate

court’s observation here is well-taken: “At the end of the day, the State relies on
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the uncorroborated testimony of a single witness to argue harmless error in admitting

the hearsay statements in Hernandez’s body camera video.” Collins, 2020 IL App

(1st) 181746, ¶ 48.

 In this single witnesses case, the evidence was anything but overwhelming. 

No other witnesses corroborated Hernandez’s testimony. This officer even failed

to timely activate his body camera and there is no video of Collins in possession

of a gun. The forensic expert who performed at least five tests on the gun and

ammunition was unable to find any evidence connecting Collins to the gun or

ammunition. (R. 301-16, 319-21, 323-24). The gun was not tested for DNA. (R. 323).

By Hernandez’s own admission, this was a high crime and violent neighborhood,

plagued by the narcotics trade and guns. (R. 217-18). Collins made no statement

and the State never located the two other people who had been with Collins.

Hernandez’s in-court testimony was crucial to proving the State’s case and admission

of his out-of-court statements which served to bolster his testimony was reversible

error. Smith, 139 Ill. App. 3d at 34.

Given the lack of evidence, the State’s closing argument dooms its harmless

error analysis. The State’s closing remarks emphasized the hearsay statements

as substantive proof of Collins’s guilt and the jury received no limiting instruction

regarding the “true” purpose of the statements, not that there was any. See supra,

at pp. 33-34. Right from the start, the prosecutor made Hernandez's hearsay

statements the centerpiece of its case. The State began:

[T]he rest of the circumstantial evidence we have comes from Officer
Hernandez's body worn camera. That piece of evidence shows
everything that Officer Hernandez said, everything he did, and
everything he saw after this defendant dropped that handgun in that
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vacant lot." But the video goes further. It shows you that not only
did Officer Hernandez describe where this was he also went to where
the gun was dropped, where he saw the defendant drop that gun. 

(R. 359-60) (emphasis added)

During the State’s initial closing argument, the State replayed the body camera

video and continued: 

Officer Hernandez even before he takes the defendant into custody
is directing his partner to go back to where his chase started, to go
back to the lot where we started. That’s where he dropped it. Even
then he is trying to direct his partners to go back and get that gun,
but he goes further. In the second video he goes out to all of his
assisting officers to be even more specific.

He becomes even more specific. He corrects his squad leader when
they come over the transmission to him. It's not something black.
It's a black pistol that I saw him drop in that lot, and he gets more
specific about the location. It's in the middle of that lot. Go back to
the middle of that lot. That's where he drops a black pistol. 

You know the defendant dropped that handgun in that vacant lot
because Officer Hernandez is unequivocal when he describes it. He
is unequivocal when he describes where it is. He doesn't say to his
partners I think I saw him drop something, it could have been a dark
object or he doesn't say to his partners I’m pretty sure it was over
here or maybe it was over in this other location. He tells his fellow
officers exactly what he saw the defendant drop and exactly where
he saw the defendant drop it.

Officer Hernandez never equivocates when he is describing exactly
what he saw the defendant do. He is directing his fellow partners
to go back to where he saw the defendant run, where he saw the 
defendant holding his side, and where he saw the defendant pull out
a gun and drop it to the ground. That's what this evidence tells you
that at this time Officer Hernandez already knew what he had seen.
He was unequivocal then and he was unequivocal here when he sat
on the stand in front of you. 

But the video goes further. It shows you that not only did Officer
Hernandez describe where this was he also went to where the gun
was dropped, where he saw the defendant drop that gun. 

(R. 360-61) (emphasis added). 
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The State concluded its discussion of the body camera footage:

It makes you ask a question in this situation. If Officer Hernandez
didn’t see the defendant drop that gun in that lot then how is he able
to describe it so accurately to his partners? When he gets to this location
what does he recover? A black in color pistol sitting right there where
he saw it dropped.

If he didn’t see that gun drop there how is he able to describe it? If he
didn’t see the defendant drop it at that location how is he able to tell
his fellow officers exactly where it was dropped? And more importantly
if he didn’t see it dropped at that location how was he able to go back
to exactly where the spot was where the gun was recovered?

Are these all just lucky guesses on behalf of Officer Hernandez? Are
these all just coincidences or does it show you that when Officer
Hernandez testified here before you that he was telling you the exact
truth? Because all of the circumstantial evidence supports what he
told you here in court.

(R. 362-63) (emphasis added).

In summary, for about four pages of the trial transcript, the State argued

that Hernandez’s testimony was credible because it was corroborated by his

statements on the body camera audio. Admission of Hernandez’s hearsay statements,

coupled with the State’s closing argument emphasis establishes that any error

was not harmless beyond a reasonable doubt. The State’s emphasis on the veracity

of the hearsay statements makes this case akin to Jura, Randolph, Smith (1985),

and Ochoa, where the State relied upon hearsay and offered no limiting instruction

restricting the jury’s consideration of hearsay evidence. Given the State’s emphasis

of the hearsay evidence and the lack of any evidence to corroborate Hernandez’s

claim, this Court cannot say beyond a reasonable doubt that the introduction of

hearsay did not impact the jury’s verdict. 

The State also claims that Hernandez’s hearsay statements, even if erroneously
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admitted,  were merely “cumulative” as they “duplicated Hernandez’s live testimony

under oath,” (St. Br. 23), but this is inaccurate. Prior to the publication of the body

camera audio,  the jury heard Hernandez testify, without embellishment, regarding

his chase of and arrest of Collins, and recovery of the gun. (R. 188-208). Hernandez’s

only testimony regarding his radio calls was when, “I was going over the radio

to give instructions to my partner to go to the empty lot where everything it started,

pretty much where he ran through the first one.” (R. 198-99). Hernandez’s testimony

regarding his radio communications was very limited since he  he did not describe

the gun or repeatedly emphasize the accusation that Collins dropped the gun. The

multiple hearsay statements and video footage went well above and beyond the

detail of Hernandez’s testimony by repeatedly accusing Collins of illegally possessing

a black firearm and dropping it in a specific lot. Compare (PE 3, 0:53, 1:07, 1:26,

1:45, 1:58, 4:22) with (R. 188-07); see Collins, 2020 IL App (1st) 181746, ¶ 37

 The repetition of these statements and the State’s closing argument magnified

the harm and prejudice, as “[p]eople tend to believe that which is repeated most

often, regardless of its intrinsic merit, and repetition lends credibility to testimony

that it might not otherwise deserve.” People v. Johnson, 2012 IL App (1st) 091730

¶ 60. Hernandez’s repeated hearsay statements were the focus of the State’s case

against Collins. Hernandez’s recorded statements were inadmissible hearsay, without

exception. With no video footage, forensic evidence, or another witness that could

corroborate Hernandez’s claim, the State cannot meet its burden of proving that

this fully-preserved error was harmless. This Court should affirm the appellate

court’s decision and order a new trial. 
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Alternatively, should this Court reverse the appellate court, Collins requests

that this Court remand this case to the appellate court for resolution of the remaining

issues raised by Collins including prosecutorial misconduct, ineffective assistance

of trial counsel for failing to request an adverse inference jury instruction based

on the officer’s untimely activation of the body camera, and cumulative error. In

re Marriage of Crecos, 2021 IL 126192, ¶ 48 (remanding for the appellate court

to address unresolved issues).
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CONCLUSION

For the foregoing reasons, Jodon Collins, defendant-appellee, respectfully

requests that this Court affirm the appellate court or, alternatively, remand this

case to the appellate court for consideration of the remaining issues raised on direct

appeal.

Respectfully submitted,

DOUGLAS R. HOFF
Deputy Defender

SAMUEL B. STEINBERG
Assistant Appellate Defender
Office of the State Appellate Defender
First Judicial District
203 N. LaSalle St., 24th Floor
Chicago, IL  60601
(312) 814-5472
1stdistrict.eserve@osad.state.il.us

COUNSEL FOR DEFENDANT-APPELLEE
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No. 127584

IN THE

SUPREME COURT OF ILLINOIS
_____________________________________________________________________________

PEOPLE OF THE STATE OF
ILLINOIS,

          Plaintiff-Appellant,

-vs-

JODON COLLINS,

          Defendant-Appellee.

)
)
)
)
)
)
)
)
)
)
)

Appeal from  the Appellate Court of
Illinois, No. 1-18-1746.

There on appeal from the Circuit
Court of Cook County, Illinois , No.
18 CR 825.

Honorable
Charles P. Burns,
Judge Presiding.

_____________________________________________________________________________
NOTICE AND PROOF OF SERVICE

Mr. Kwame Raoul, Attorney General, 100 W. Randolph St., 12th Floor, Chicago,
IL  60601, eserve.criminalappeals@ilag.gov;

Ms. Kimberly M. Foxx, State's Attorney, Cook County State's Attorney Office,
300 Daley Center, Chicago, IL 60602, eserve.criminalappeals@cookcountyil.gov;

Mr. Jodon Collins, Register No. M26477, Shawnee Correctional Center, 6665
State Route 146 East, Vienna, IL 62995 

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure,
the undersigned certifies that the statements set forth in this instrument are true and
correct. On August 23, 2022, the Brief and Argument was filed with the Clerk of the Supreme
Court of Illinois using the court's electronic filing system in the above-entitled cause.
Upon acceptance of the filing from this Court, persons named above with identified email
addresses will be served using the court's electronic filing system and one copy is being
mailed to the defendant-appellee in an envelope deposited in a U.S. mail box in Chicago,
Illinois, with proper postage prepaid. Additionally, upon its acceptance by the court's
electronic filing system, the undersigned will send 13 copies of the Brief and Argument
to the Clerk of the above Court.

/s/Alicia Corona  
LEGAL SECRETARY
Office of the State Appellate Defender
203 N. LaSalle St., 24th Floor
Chicago, IL  60601
(312) 814-5472
Service via email is accepted at
1stdistrict.eserve@osad.state.il.us
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