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III. ARGUMENT

This case presents the opportunity to this Court to explore the meaning of recent

amendments to the Freedom of Information Act, and to give meaning to the legislative

intention to expand the reach of FOIA to documents which public bodies may try to shield

from public disclosure by the use of third party contracts. This case also invites an

examination of the definition and interpretation of the nceaning of the term 'public body' as

used in the FOIA context.

It is our intention to provide a short statement of the principles underlying FOIA, and

the impact ofthose principles on this case. 
\

The General Assembly, in 2009, engaged in a significant re-write ofFOLA (P.4. 96-

542, eft, Jan l, 2010). ln that re-write, the General Assenrbly included changes to the

preanrble and added Section 7(2), which provides as follows:

(2) A public record that is not in the possession of a public bodybut is in the
possession of a party with whom the agørcy'.has conüacted to perform a

govemmental function on behalf ofthe public body, and that directly relates

to the govemmental funotion and is not othenr¡ise €xefüpt under this Act,
shall be considered a public record of the public body, for purposes of this
Act.

5 rLCS t4017(2)

Those ame,ndments play significant roles in this litigation. That re-write was intended

to strengthen citizens right of access to public records. One ofthe significant changes to the

Act was the inclusion of Section 7(2),to allow access to records not in the possession of the

public body, but in the possession of a conEactor to the public body.

The preamble to FOIA, while not a zubstantive part of the statute, sets out several
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statements of public policy, which are routinely cited by lllinois courts in cases decided

under the Act. The preamble, in pertinent part, states as follows:

Pursuant to the fi¡ndamental philosophy of the American constitutional form
of government, it is declared to be the public policy of the State of.Illinois
that all pe$ons are entitled to full and complete information regarding the
affairs ofgovemme,nt and the official acts and policies ofthose who represent

them as public officials and public employees consistent with the terms of
this Act. Such access is necessary to enable the people to fulfill their duties
of discussing public issues fully and freely, making informed political
judgments and monitoring government to ensure that it is being conducted in
the public interest.

The General Assembly hereby declares that it is the public policy ofthe State

of Illinois that access by all p€,rsons to public records promotes the
tansparency and accgrurtability ofpublic bodies at all levels of government.
It is a fi,¡ndamental obligation of government to operate openly and provide
public records as expediently and efficiently as possible in compliance with
this Act.

Restraints on acoess to information, to the exterrt permitted by this Act, are
limited exceptions to the principle that the people of this State have a right
to fi¡ll disclosrue of information relating to the decisions, policies,
procedures, rules, standards, and other aspects of govemment activity that
affect the conduct of government and the lives of any or all ofthe people. The
provisions of this Act shall be constn¡ed in accordance with this principle.
This Act shall be construed to require disclosure of requested information as

expediently and efficiently as possible and adherence to the deadlines
established in this Act.

*|l.¡l

***

s II,cs t40lt.

' The principles ofpublic poliry set out in the preamble touch on each of the issues

presgnted in this case{a) the proper application of Section 7(2), re4uiring that the records

of the IHSA be considered public records in thehands of a contractor operatingpursuant to
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the terrns of a contract with a public body; Bnq þ) the definition ofwhat constitutes a public

body and whether the Association was a subsidiary public body of its member schools.

' A. THE IMPACT OF'SECTION 7(2)

District 230 and IHSA entered into a Contract-to allow the IHSA to supervise and

regulate interscholastio activities-along with six hundred and thirty-nine (639) public high

schools and one hundred eighteen (l l8) private high schools. Nearly 85% of IHSA member

schools are public schools, oþerating under the provisions of the School Code, and lev¡¡ing

and spending tax dollars. (C00137). The IHSA, as demonstrated by its all-encompassing

Constitution and'bylaws, has been authorized by those schools to administer every facet of

interscholastis athletic activity, from eligibility to acadernics, to rules about transfer students,

to health and safety ofstudent athletes (heat and concussions in partioular) to scheduling and

seeding toumaments, to limiting which schools maybe scheduled as op,ponents, to limiting

what schools may say about their own athletic programs. Ths IHSA controls each element

of high school athletics in Illinois. To allow the IHSA to maintain secrecy of all records,

including the expenditure of public fi¡nds.from those public high schools, defeats the very

purpose of the statute, which is that "the people of this State have a right to ñrll disclosure

of information relating to the decisions, policies, procedures, nrles, standards, and other

aspects of government activitythat affect the conduct of governme,nt and the lives of any or

all of the people. " Sternv. Wheaton-llarrenville Communìty Unit School Distri.ct 200,233

nL 2d 396,399 (2009); Chicago Alliancefor Neighborhood Safety v. City of Chicago,349

Ill. App. 3d 188 (lst Dist. 2004).

The very purpose of FOIA will bc absolutely undercut by a ruling that a public body

ó



(or bodies) can establish a separate, private entity, and assign to that entity specific duties to

be conducted by that private body. This is nof limited to just this school District and the

IHSA-the same scenario plays out in many levels ofgovemment. Recent events underscore

this point.

The Govemor, earlier this year, created a private entity to do some of the work of the

Dqrartment of Commerce and Economic Opportunity ('ÐCEO").He issued an Executive

Order, requiring the Department to work with the Illinois Business and Economic

Development Corporation. Initially, the Corporation was staffed only wittr 4 public

ernployees from DCEO, including the Director of the Departmart. The work of the private

corporation is work previously done by public employees at DCEO.

The Executive Mansion Foundation has been rejuvenated, in an effort to raise fi¡nds

to repair and renovate the Executive Mansion, clearly e govemmental fi,¡nction. The State is

apparently ceding its governmental authority and responsibility to repair and renovate the

residence of the Govemor to a third party-the Foundation.

Just recentl¡ the 'Govemor annor¡nced the creation of The Illinois State Fair

Foupdation-a separate entity designated to raise fuirds for the repair and renovation ofthe

Illinois State Fairgrounds, property under the control of the Illinois Departnent of

Agriculture. Again, it sesms the State is ceding its governmental authority and responsibility

to maintain that property to a third party.

And, in litigation still working its way through the system, the relationship between

the College of DuPage and its Foundation is being examined in light of Section 7Q) of

FOIA. The Foundation does all fundraising for the College, using College ernployees and
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college facilities, yet maintains that it is a separate, and private entiry, not subject to FOI"A

The Chicago Tribune v. The College of DuPage,No. 2-16-0274 (Znd Dist.).

It might be argued that there are good policy reasons to establish a third pa{y to

u¡demake. governmental activities. Private entities can be less bureaucratic than

govemmental agencies; perhaps private entitíes can perform more efficientll anÇ mor.e

economicallythan can govemment. Likewise, given the state of finances in lllinois, perhaps

there is a need for a third party to raise funds for the Mansion and the Fairgrounds. That,

however, does not change the fundamental role of these entities-{hey are performing

governmental functions, they may in fact be establishing public policies. These entities are

certainly undertaking "govemment activity that affect the conduct of government and the

lives of any or all of the p*pl"." Stern, at399.

Likewise, the IHSA is perfomring a govemmental function-the administration and

governance of high school athletics. In Brentwood, the United States Suprerne 
Çourt

addressed t}¡e issue ofwhether a nonprofit athletic association which regulated interscholastic

sportsamongTennessee'spublicandprivatehighschoolswasastateactorunder$ 1983and

the Fourteenth Amendment. Brentwood Academy v. Tennessee Secondary School Athletic

Association, 531 U.S.288 (2001).

Brentwood concluded that the evidence showed "such a 'close nexus betwee,n the

State and the challenged action' that seemingprivatebehavior 'may be fairly treated as that

of the State itself." Id, at 295. For example, the evidence established, like here, that public

school provided much of the association's financial support by giving the Association the

authority to charge admission to their games. Id. at299. The evidence further showed that
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State Board members were appointed as members of the organization's board of cont¡ol and

legislative counoil; that public school oflicial were acting in their official capacity when they

engaged in the association's ministerial acts; the state provided retirement benefits to

organization members; and the state officially endorsed student participation in æsociation-

sponsored interscholastic athletics as a substitution for physical education requírements. Id.

at 300-01. 
i

IHSA attempts to distinguish this case from Brentwood by pointing out two minor

differences in the facts. IHSA states, that unliké in Brentwood,they do not charge dues to

member schools. However, orly 4% of its revenue was derived from dues paid by member

schools with most of their operating budget deriving from gate receipts at the toúmamer¡ts

it sponsors. Id. at307.IHSA points out that in Brentwood the association employees were

eligible to participate in the state's retirement system. While this may be true, it was pointed

out that the state did not pay the employees nor did the state pay any portion of the employer

contribution for them. Id. at 313. Neither.of these facts are persuasive as they were not

signifiçant factors irl the Court's determination that the association was a state actor.

To be sure, the IHSA hæ been dete¡mined by Illinois Courts to be a state actor for

purposes of application of Section 1983 and constitutional claims. "The IHSA is a itate

actor." Makindu v. Illinoß High Schoo! Association,2015IL App Qd) l4l20l, ![34. See

Petrie v. Illinois, High School Association, 75 lll.App.3d 980, 981 (4th Dist. 1979). To

"suggest that an entþ like the [interscholastic association] could be a state actor, but not also

a'þublicbody''undertheFOIAwouldundercutthe statedpurposeoftheFO[A..." Breighner

v. Michigan High School Athtetíc Associatíon, 471 Micb. 217,242, 683 N.ÌW. 2d 639,
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653,190 Ed. I¿w Rep. 532 (20M).

In addition, the IHSA has claimed govemmental immunity when faced with

litigation. The IHSA shields itself with a cloak of governmental immunity. See

Interscholastic Association Defamation Act (745 ILCS 54ll et seq.) Further, the IHSA has

turned to the General Assembly to impose membership requirements to protect its

governance strusture from any challenges. See e.g. 105 ILCS 5122-15;105 ILCS 5110-22.40

etseq.;105 ILCS 5/22-24;105 ILCS 5127-l

The role of the IHSA in high school athletics has been the subject of scrutiny by the

courts for quite some time. h 1979, the Fourth District Appellate Court was faced with a

case involving an edict fiom the IHSA, pronouncing that boys could not play in an IHSA

volleyball tournament. The role of the IHSA was a subject of discussion, even then:

[T]he school is denying this young man access to athletic competition in
deference to the rules of the [ISHA], a private organization which for
practical purposes appears tobesettingpublic educational'policy.Itbehooves
the court and the member schools to ask by what wa¡rant the IHSA from its
position of anonymity determines which of our young men and women shall
be allowed access to the rights and privileges of public education.

It appears from the pleadings that IHSA is funded by public fi¡nds
mqmbership fees fiom the schools derived from taxes, and receipts fiom
athletic contests on school or other public property. IHSA seems to enjoy the
best of both worlds use of publíc lunds and public facilities and, indeed
efective control of educational polícy in thefield of ethletics, yet it enjoys
ìmmuníty from' public con*ol and even from public scrutiny. The IHSA
seems to be performing in an area that even a beginning civics student would
think govemment would have sole responsibility. Perhaps at least one
af;firmative benefit of this litigation will be legislative examination of this
unique and powerful role by a private organization in governmental affairs.

Petrie v, IIIínois High'schoolAssociation;75-Ill. App. 3d 980 (4rr'Dist. 1979) (Craven, J.,

dissenting) (Emphasis added).
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, 
Section 7(2) is the-albeit greatlydelayed-legislative examination ofthe application

of FOIA to third party contractors such as the IHSA suggested in the dissentin Petríe-Tlrc

record$ in the control of the IHSA are precisely the tlpe of records which should be made

public pursuant to the statute.

B. TIIE IIISA IS A SUBSIDIARY OF ILLINOIS SCHOOL DISTRIbTS

FOIA has a very broad definition of a public body

*'Public body''means all legislative, executive, adminishative, or advisory
bodies ofthe State, stateuniversities and colleges, counties, townships, cities,
villages, incorporated towns, school dishicts and all other municipal
corporations, boards, bureaus, co[rmittees, orcommissions ofthis State, any
subsidiary bodies of any of the foregoing including but not limited to
committees and.subcommittees thereof, and a School Finance Authority
created under Article lE of the School Code.

5 II,CS Á0t2(a)

Again, this definition should be read in conjunction with the fundamental pur$oses

of the Act. In that 85% ofmember schools are public schools and9}o/o (or 100% at the time

the Complaint was filed) of the Board of Directors wereprincipals ofpublic schools, IHSA

has norecognizable'existe,nce,tangibleorlegal,withoutthepublicmemberschool's funbing,

and is governed by a Board of Directors, who sit onlybecause of their status as principals of

schools. Public offrcials are a majority of the Board of Directors of the tr1s4. Those

Directors, and the represørtatives of those menrbe¡ schools are responsible for the

constitution, by-laws and nrles generated by the IHSA to govern the organization and high

school athletics.

'- ' ' - The Association is performing fundamental govemmentral -duties<rganizing and-' '*

regulating interscholastic activities, such as athletic eligibility and training, participation in

ll



outside activities,required scholastic achievernent forparticipatingathletes and makingrules

pertaining to the health and safety of the student athletes.

The IHSA receives a significant portion of their funding through collecting money

via ticket sales and sponsorships of their overwhelminglypublic member schools at public

facilities. It is within the authority of the public schools to charge admission to their games,

t9 which these schools delegate to the IHSA upon membership to the Association. The.

reason these public schools allow the IHSA to coordinate events and relinquish related gate

receipts isbecause ISHAis the dominatestatewideorganizationofhigh school athleticsiand

shöuld a school choose not to join and comply with the rules, they would essentially be

prevented frorn participating in interscholastic activities.

The IHSA meetsthe Hopfv. Topcorp,256Ill. App. 3d 8E7 (1st Dist. 1993) test. The

IHSA is under the conhgl of school disticts, performing governmental functioni on behalf

of the school dishicts, and in only the very technical sense that it has a separate corporate

existence is it in any way independent of school districts. The IHSA is absolutely depørdent

on lllinois public school districts for its existence.

Likewise, as with the Executive Mansion Foundation, the State Fair Foundation and

the DCEO examples earlier, a findingthat the ISHA is not a subsidiary of school districts

undercuts the purposes ofFOIA. To allow a govemmental body to utilize a so-called prívate

third part¡ and to then delegate to that third party essential governÍiental functions, but to

then continue to fund that third party with gòvernment firnds, yet claim that the activities and

records'oitttut thitd-party are free from public scrutiny by way of FOIA'and the Operr

Meetings, Act would create a barrier to the purposes of the Act-allowing the public to
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understand how its govemments and government officials condust public business. )

IV. CONCLUSION

Amici Illinois Pres.s Association and Illinois Broadcasters' Association urge this

Court to reverse thc decision of the üial court as to Section 7(2) of FOIA, and urge this Court

to keep paramount the goals articulated by the General Assernbly in the Aot. There is a

presumption that public records are available for public inspection. Public bodies uray not

use þntracts with third parties to keep records from public disclosure. Exernptions t'o

disclosure should be narrowly and liberally construed in favor of disclosure.

FOLA should be read to maximize public disclosure, even given that the general

Assembly cannot keep pace with technological and other changes. The General Assembly

cannot keep pace with decisions by the executive branch to 'privatize' fundamental

govemmental activities, but the General Assenrbly hæ recognized that the Act should be read

to further the fi¡ndame,lrtal purpose of the Act: i ,

The General Assembly further recognizes that technologf may advance at a
rate that ouþaces its ability to address those advances legislatively. To the
extent that this Act maynot expressly apply to those technological advances,
this Act should nonetheless be interpreted to further the decla¡ed policy of
this Act thatpublicrecords shall be made available upon requestexcept when
denial of ac.cess fi¡rthers the public policy underlying a specific exemption,

s l/cs r+olr

FOLA is not desígned to award legal machinations to avoid public disclosure ofthe

activities ofpublic bodies and public ofücials and employees. To the contrary the General

Assemblyhas made clear, in the face ofpolitical attempts, perhaps more correctly technical,

attempts, to avoid therequirements ofthe act, the courts should nonetheless implement the
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unddrlying purposes of the act.
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