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1 
 

NATURE OF THE CASE 
_________ 

 This is a wrongful death and survival action, in which plaintiff asserts 

negligence and willful and wanton misconduct claims against the Chicago Transit 

Authority (CTA) for the death of his son, Ricardo Quiroz (Quiroz).  Quiroz 

sustained fatal injuries after he lay next to the train tracks inside the CTA’s 

underground subway tunnel between two rail stations, and his body came into 

contact with a moving rapid transit train.  C. 120-22, A. 6 – A. 16; Sup. E. 8.  The 

circuit court dismissed the plaintiff’s second amended complaint under 735 ILCS 

5/2-615 for failure to state the CTA’s legal duty to Quiroz because his injury was 

caused by an open and obvious danger, i.e., a moving train.  C. 228, A. 17.  On 

appeal, the Appellate Court, First District, reversed, ruling that the CTA had a 

duty “to exercise reasonable care to prevent injury to [Quiroz]” because the second 

amended complaint alleged that he “either did not or could not recognize the 

danger and remove himself from harm.”  Quiroz v. Chicago Transit Auth., 2021 IL 

App (1st) 200181-U, ¶¶ 21, 23; A. 31- A. 40.  After the Appellate Court denied the 

CTA’s rehearing petition, A. 41, this Court granted the CTA’s Petition for Leave to 

Appeal pursuant to Supreme Court Rule 315, A. 42.  The question of whether the 

second amended complaint sufficiently stated the CTA’s legal duty to the 

decedent is raised on the pleadings. 
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ISSUE PRESENTED FOR REVIEW 
_________ 

Whether the CTA owed a legal duty to protect a decedent, who lay next to 

the train tracks inside the CTA’s underground subway tunnel, from the risk of 

injury by a moving rapid transit train.   

JURISDICTION 
_________ 

On September 18, 2019, the circuit court dismissed the plaintiff’s second 

amended complaint, with prejudice, pursuant to 735 ILCS 5/2-615.  C. 228, A. 17.1  

On January 13, 2020, the circuit court denied the plaintiff’s motion for 

reconsideration.  C. 352, C. 363, A. 29.  On January 27, 2020, plaintiff timely filed a 

Notice of Appeal from the circuit court judgment to the Illinois Appellate Court, 

First District.  C. 353-55, A. 30.  The Appellate Court had jurisdiction to review the 

circuit court’s final judgment pursuant to Supreme Court Rules 301 and 303.   

On June 30, 2021, the Appellate Court issued a Rule 23 Order reversing the 

circuit court judgment and remanding the case to the circuit court.  Quiroz, 2021 IL 

App (1st) 200181-U, A. 31 – A. 40.  On July 21, 2021, the CTA filed a motion for 

rehearing, which the Appellate Court denied on July 27, 2021.  A. 41. 

On August 30, 2021, the CTA petitioned this Court for leave to appeal 

 
1 We cite Common Law Record as “C. __,” Supplemental Record, Exhibits 
Section as “Sup. E.,” and the required Appendix as “A. __.” 
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pursuant to Supreme Court Rule 315.  This Court granted the petition on November 

24, 2021.  A. 42.  This Court has jurisdiction over this matter under Rule 315. 

STATEMENT OF FACTS 

_________ 

This case arises out of an incident that occurred in the early morning hours 

of April 15, 2018, inside the underground subway tunnel connecting the Grand 

and Chicago rail stations on the CTA’s Red Line.  C. 120-22, A. 6 – A. 8; Sup. E. 8. 

 The plaintiff’s second amended complaint alleges that the decedent, 

Ricardo Quiroz, was inside the CTA’s subway tunnel, away from the platforms 

and “outside the boarding area.”  C. 120-22, ¶¶ 3, 10; A. 6 – A. 8.  While inside the 

tunnel, he fell onto the ground near the train tracks, upon which rapid transit 

trains traveled southbound towards the Grand rail station.  Id., ¶¶ 3, 6.  The 

complaint alleges that Quiroz was “injured” and “unable to remove himself from 

the tracks.”  C. 121, ¶ 5; A. 7.  “[A]t least two CTA trains” passed him, “as he lay 

next to the tracks.”  C. 122-23, ¶¶ 11, 17; A. 8 – A. 9.2  Subsequently, “another 

southbound CTA Red Line train” came into contact with Quiroz, causing him fatal 

injuries.  C. 122, ¶ 14; A. 8.  The complaint alleges that the area where Quiroz fell “was 

a lighted area,” and that the rapid transit trains “were equipped with headlights” that 

 
2 The complaint is inartfully drafted and alleges both that the decedent “lay next 
to the tracks”/“near the tracks,” C. 123, ¶¶ 17, 20, as well as that he “lay on the 
tracks,” C. 121-22, ¶¶ 4, 12.  It is undisputed that, at the time of his injury, Quiroz 
was positioned parallel to the tracks and not across the tracks.  See 2021 IL App 
(1st) 200181-U, ¶ 4 (“Ricardo continued to lay on the ground, parallel to the 
tracks”), A. 32; Sup. E. 8.   
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“provided additional illumination onto the area in front of the trains.”  C. 121, ¶¶ 8-

9; A. 7.  It also alleges that there were security cameras inside the tunnel “in the 

area where [Quiroz] had fallen.”  C. 122, ¶ 13; A. 8. 

 Based on these allegations, plaintiff asserted claims for negligence, willful 

and wanton misconduct, and spoliation against the CTA.  C. 122-29; A. 8 – A. 15.  

Specifically, Counts I and II assert wrongful death and survival claims based on 

ordinary negligence.  C. 122-24; A. 8 – A. 10.  They are based on the theory that, as 

Quiroz was lying inside the tunnel “next to the tracks,” the operators of trains that 

passed him, as well as the security personnel who allegedly were monitoring the 

cameras, saw him, but failed to stop train service or to notify other CTA personnel 

of his perilous position.  C. 122-23, ¶¶ 17-19; A. 8 – A. 9.  Counts III and IV assert 

wrongful death and survival claims based on willful and wanton misconduct.  C. 

124-27; A. 10 – A. 13.  They are based on an alternative theory that neither the train 

operators, nor the security personnel, saw the decedent, “even though he was 

plainly and clearly visible.”  C. 124-25, ¶¶ 17-18; A. 10 – A. 11.  Plaintiff alleges that 

the CTA engaged in willful and wanton misconduct by failing to “watch for 

objects and people who might be situated” inside the tunnel, to “keep a proper 

and sufficient lookout” for “objects or people in the area where the trains were 

traveling,” and to monitor security cameras “to determine whether people in the 

areas being monitored were endangered.”  C. 126, ¶ 21; A. 12.  Finally, Count V 

asserts a spoliation claim based on the CTA’s failure to provide videos from all the 

trains that passed Quiroz when he lay inside the tunnel.  C. 127-29; A. 13 – A. 15.  
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 Before plaintiff filed his second amended complaint, the circuit court had 

ordered the CTA to provide him with all video footage from security cameras 

memorializing the incident.  C. 69, C. 305.  The CTA complied and submitted the 

videos to the plaintiff and the court, along with a sworn affidavit of its security 

personnel attesting to the videos’ authenticity and accuracy.  C. 95-96 (Higgins Aff. 

¶ 8), C. 97-98 (video).  The affidavit stated that the security cameras are operated 

automatically and “not monitored on a 24-hour basis;” rather, they are used “as a 

responsive investigatory tool” and are retrieved only “post-event.”  C. 95, ¶ 3. 

Plaintiff did not challenge the video footage and relied on it in drafting his 

second amended complaint.  C. 167 (Tr. 8: “. . . the video . . . That’s what my 

information and belief is based upon, being a 615 motion”).  Because the video’s 

authenticity and accuracy is undisputed, this Court may take judicial notice of it.   

See Board of Education of Richland Sch. Dist. No. 88A v. City of Crest Hill, 2021 IL 

126444, ¶ 5 (courts may take judicial notice of readily verifiable facts of 

indisputable accuracy, including government records). 

 The video reflects that Quiroz entered the CTA’s underground subway 

tunnel between the Grand and Chicago stations around 3:43 a.m. on April 15, 2018.  

Supp. E. 8 (clip 1 at 3:43).  He wore a black puffer jacket, dark jeans, and black 

shoes.  Id.  Quiroz ran down the catwalk inside the tunnel, then climbed into a 

pocket in the wall, where he remained for approximately two and a half hours.   

Id. (clip 2 at 3:44, clip 3 at 3:44, clip 5 at 6:04).  At approximately 6:05 a.m., he fell 

out of the wall pocket and landed on the CTA’s right-of-way, between the catwalk 
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and the train tracks.  Id. (clip 5 at 6:04:50).  He lay parallel to the tracks and not on 

them.  Id. (clip 5).  Two rapid transit trains passed Quiroz, as he lay next to the 

tracks, without making contact with him.  Id. (clip 5 at 6:05:25, 6:20:10).  As the 

third train was passing through, Quiroz’s body became entangled with the side of 

a rail car, which dragged him to a different place inside the tunnel, closer to the 

Grand station.  Id. (clip 5 at 6:33:48 – 6:34).  Eventually, an operator of a different 

train, after stopping the train at the Grand station, walked back into the tunnel with a 

flashlight, discovered Quiroz, and called authorities.  Id. (clip 7 at 7:55 -7:59).   

 In response to the second amended complaint, the CTA moved for 

sanctions under Rule 137 and to dismiss pursuant to section 2-615.  C. 276-89.  In 

its motion for sanctions, the CTA pointed out that, prior to amending the 

complaint, the plaintiff “had the available security camera video recordings which 

captured the facts of the occurrence,” as well as the sworn affidavit of the CTA 

security personnel stating that the CTA did not monitor its security cameras in real 

time.  C. 278-79.  Rule 137 requires pleadings to be “well grounded in fact.” S. Ct. 

R. 137(a).  Yet, several of the plaintiff’s allegations misstated the facts.  C. 279.  

Specifically, the CTA pointed out that, based on the videos and the affidavit, 

plaintiff knew that the CTA did not monitor its cameras in real time, that the 

subway tunnel was not “a lighted area,” and that Quiroz fell on the side of the 

tracks and was never lying directly in front of the trains.  Id.  

 In its motion to dismiss, the CTA argued that plaintiff’s allegations were 

not well-pleaded and, in any event, were insufficient to establish that the CTA 
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owed a duty to protect the decedent from an obvious danger of a moving train.   

C. 280-85.  In response, plaintiff argued that the CTA owed a duty to Quiroz 

because he was a discovered trespasser “in obvious peril.”  C. 189-90. 

 On September 18, 2019, after a hearing, the circuit court entered an order 

dismissing the second amended complaint with prejudice, but denying the CTA’s 

motion for sanctions.  C. 228, C. 363; A. 17, A. 27.  The court relied on Section 337 

of the Restatement (Second) of Torts.  C. 333, C. 339; A. 21, A. 27.  Section 337, titled 

“Artificial Conditions Highly Dangerous to Known Trespassers,” provides that a 

landowner who maintains a dangerous condition on the land that presents a risk 

of death or serious bodily harm, may be liable to trespassers who are injured by 

the dangerous condition, if two elements are satisfied: 

(a) “the [landowner] knows or has reason to know of [the trespassers’] 

presence in dangerous proximity to the [dangerous] condition; and 

(b) the condition is of such a nature that [the landowner] has reason to 

believe that the trespasser will not discover it or realize the risk 

involved.” 

Restatement (Second) of Torts, § 337.  The circuit court ruled that, even if the 

complaint sufficiently alleged that the CTA personnel knew or had reason to know 

of Quiroz’s presence inside the tunnel in dangerous proximity to moving rapid 

transit trains, plaintiff could not satisfy the second requirement.  C. 333-34; A. 21 – 

A. 22.  The court explained that no amount of re-pleading, and no amount of 

discovery, would help plaintiff overcome the fact that, under this Court’s decision 
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in Choate v. Indiana Harbor Belt R.R. Co., 2012 IL 112948, a moving train constitutes 

an open and obvious danger as a matter of law.  C. 334; A. 22.  Therefore, the CTA 

had no reason to believe that the decedent would not discover that danger or 

realize the risk associated with a moving train.  Id. 

 Plaintiff moved for reconsideration.  C. 229-38.  Following another hearing, 

the circuit court denied his reconsideration request.  C. 352, C. 363; A. 29.  The 

court reiterated that Quiroz was injured by a moving train, which was an obvious 

danger as a matter of law.  C. 362-63.  The court also stressed that the duties 

plaintiff sought to impose on the CTA were “huge.”  C. 362.  The court explained: 

“you’re asking the CTA to do too much . . . they [would] have to always be on the 

lookout for someone being in an area where they’re not supposed to be . . . It’s a 

huge undertaking.”  Id.  

 On review, the Appellate Court reversed and remanded the entire 

complaint for further proceedings in the circuit court.  Quiroz, 2021 IL App (1st) 

200181-U, ¶ 26; A. 31 – A. 40.  In a Rule 23 Order, the court ruled that plaintiff 

sufficiently pleaded the CTA’s legal duty to prevent injury to Quiroz pursuant to 

Section 337 of the Restatement (Second) of Torts.  Id., ¶¶ 21, 23; A. 38, A. 39.  The 

Court reasoned: “the CTA had a duty, pursuant to section 337 of the Restatement, 

to exercise reasonable care to prevent injury to [Quiroz] since the second amended 

complaint alleged that he was unable to remove himself from danger.”  Id., ¶ 23; 

A. 39.  Specifically, the court ruled that, by pleading that Quiroz was “clearly 

visible” to train operators and security cameras, the complaint satisfied the first 

SUBMITTED - 16734474 - Irina Dmitrieva - 2/16/2022 2:00 PM

127603



9 
 
 

prong of section 337, which requires that the landowner “knows or has reason to 

know” of the trespasser’s proximity to the dangerous condition.  Id., ¶¶ 21, 23.  The 

court then ruled that the complaint satisfied the second prong of section 337 by 

alleging that Quiroz “either did not or could not recognize the danger and remove 

himself from harm.”  Id., ¶ 21; A. 38.  The Court added that, “[n]o matter how 

incredulous or far-fetched [plaintiff’s] allegations and the material inferences that 

flow from them may seem,” they had to be accepted as true for purposes of ruling 

on a motion to dismiss under section 2-615.  Id., ¶ 22; A. 39. 

 The CTA requested a rehearing, asserting that the appellate court had 

misapplied the second prong of Section 337.  7/21/21 CTA Pet. for Rehearing at 

pp. 2-5.  The CTA explained that, contrary to the appellate court’s ruling, the 

second prong of Section 337 focuses not on the subjective state or mind of the 

trespasser, i.e., whether he was unable to appreciate the risks, but rather on the 

objective nature of the dangerous condition – whether it is latent/hidden, as 

opposed to open and obvious; in other words, whether the condition was of such 

a nature that the CTA had reason to believe that Quiroz would not discover it or 

realize the danger involved.  Id.  The CTA argued that, had the court properly 

applied the second prong of Section 337, it would have become apparent that the 

CTA had no “reason to believe that [the decedent] will not discover [the dangerous 

condition] or realize the risk involved,” because, under Choate, a moving train 

constitutes an obvious danger as a matter of law, which even children are expected 

to appreciate and avoid.  Id. at pp. 6-9. 
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The appellate court denied the CTA’s reconsideration petition without 

explanation.  7/27/21 Order; A. 41.  The CTA petitioned this Court for review 

pursuant to Supreme Court Rule 315, which this Court granted.  A. 42. 

ARGUMENT 
_________ 

 
The Appellate Court ruled that the CTA owed a duty of reasonable care to 

protect an adult trespasser inside its subway tunnel – where rapid transit trains 

travel non-stop between rail stations – from the risk of injury by a moving train.  

The Appellate Court completely ignored this Court’s holding in Choate v. Indiana 

Harbor Belt R.R. Co., that a moving train constitutes an open and obvious danger, 

which even children “should realize the risk of coming within the area made 

dangerous by it.”  2012 IL 112948, ¶ 35.  The appellate ruling should be reversed. 

Because the moving rapid transit train constituted an open and obvious danger as 

a matter of law, the decedent’s injury was not reasonably foreseeable to the CTA; 

and requiring the CTA to be on a lookout for trespassers inside its subway tunnels, 

or to slow down or stop train service every time an object is seen near the tracks, 

which might or might not be a human being, would make on-schedule, reliable 

rapid transit service impossible.  Indeed, these duties have never existed in Illinois.  

The circuit court properly dismissed the plaintiff’s second amended complaint for 

failure to state the CTA’s legal duty to the decedent, and its judgment should be 

affirmed. 
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Legal Standards 

A motion to dismiss brought under section 2–615 tests the legal sufficiency 

of a complaint.  Simpkins v. CSX Transp., Inc., 2012 IL 110662, ¶ 13; Napleton v. 

Village of Hinsdale, 229 Ill. 2d 296, 305 (2008) (affirming an order dismissing a 

complaint under sec. 2-615).  “On review, the inquiry is whether the allegations of 

the complaint, when construed in the light most favorable to the plaintiff, and 

taking all well-pleaded facts and all reasonable inferences that may be drawn from 

those facts as true, are sufficient to establish a cause of action upon which relief 

may be granted.”  Napleton, 229 Ill. 2d at 305.  “Because Illinois is a fact-pleading 

jurisdiction, a plaintiff must allege facts, not mere conclusions, to establish his or 

her claim as a viable cause of action.”  Id.  “A claim should not be dismissed 

pursuant to section 2–615 unless no set of facts can be proved which would entitle 

the plaintiff to recover.”  Id.  This Court reviews a dismissal of the plaintiff’s action 

de novo.  Id.  

In ruling on a section 2-615 motion, a court may consider not only 

allegations in a plaintiff’s complaint, but also “matters of which [it] can take 

judicial notice, and judicial admissions in the record.”  Mt. Zion State Bank & Trust 

v. Consolidated Communications, Inc., 169 Ill. 2d 110, 115 (1995).  In the instant case, 

the Court may take judicial notice of the CTA’s security camera videos 

memorializing the incident.  Sup. E. 8.  The CTA authenticated the videos by the 

affidavit of its security personnel, C. 95-97, and plaintiff never contested their 

authenticity and accuracy.  Thus, the videos are sufficiently reliable for judicial 
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notice.  See Board of Education of Richland Sch. Dist. No. 88A v. City of Crest Hill, 2021 

IL 126444, ¶ 5 (courts may take judicial notice of readily verifiable facts of 

indisputable accuracy, including government records).  Moreover, plaintiff relied 

on the videos in amending his complaint.  See C. 167. 

Plaintiff here attempts to state a cause of action for negligence.  “To 

properly state such a cause, a plaintiff must plead that the defendant owed a duty 

of care to the plaintiff, that the defendant breached that duty, and that the breach 

was the proximate cause of the plaintiff’s injuries.”  Mt. Zion, 169 Ill. 2d at 116.  “A 

legal duty refers to a relationship between the defendant and the plaintiff such that 

the law imposes on the defendant an obligation of reasonable conduct for the 

benefit of the plaintiff.”  Choate, 2012 IL 112948, ¶ 22.  See also Mt. Zion, 169 Ill. 2d 

at 116.  “Whether such a duty exists is a question of law, the determination of 

which must be resolved by the court.”  Id.  Accord Choate, 2012 IL 112948, ¶ 22.  “If no 

duty exists, it is axiomatic that no recovery can occur.”  Mt. Zion, 169 Ill. 2d at 116. 

A legal duty may exist by virtue of a special relationship between the parties.  

Iseberg v. Gross, 227 Ill. 2d 78, 87 (2007) (citing Restat. (Second) of Torts, § 314A).  

Plaintiff here does not allege a special relationship, nor could he, given the decedent’s 

status as a trespasser on the CTA’s property.  See C. 122, C. 124 (pleading that 

decedent was a “discovered trespasser”).  In the absence of such a special relationship, 

courts consider the following four factors: “(1) the reasonable foreseeability of the 

injury, (2) the likelihood of the injury, (3) the magnitude of the burden of guarding 

against the injury, and (4) the consequences of placing that burden on the defendant.”  
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Bruns v. City of Centralia, 2014 IL 116998, ¶ 14.  Accord Sollami v. Eaton, 201 Ill. 2d 1, 17 

(2002); Bucheleres v. Chicago Park Dist., 171 Ill. 2d 435, 456 (1996).  

Where a risk giving rise to an injury is “open and obvious,” the first two 

factors of the duty analysis weight against a finding of duty, i.e., the plaintiff’s 

injury is deemed not reasonably foreseeable and the likelihood of harm is 

considered slight.  Bruns, 2014 IL 116998, ¶ 19.  As this Court explained, “the law 

generally assumes that persons who encounter [open and obvious] conditions will 

take care to avoid any danger inherent in such condition.  The open and obvious 

nature of the condition itself gives caution and therefore the risk of harm is 

considered slight; people are expected to appreciate and avoid obvious risks.”  

Bucheleres, 171 Ill.2d at 448. 

Introduction 

Applying these standards to the instant case, the plaintiff’s second 

amended complaint should be dismissed for failure to state a recognized legal 

duty the CTA owed to the decedent.  As we explain below in Part I, there was no 

special relationship between the parties, and the analysis of the four legal duty 

factors weighs against a finding of duty here.  In Part II, we explain that a finding 

of no duty would be consistent with the approach taken in section 337 of the 

Restatement (Second) of Torts, governing landowner’s duty of care to known 

trespassers in a position of danger.  In Part III, we explain why the appellate court 

erred by failing to apply the open and obvious danger doctrine, which Choate 

made applicable to moving trains.  Finally, in Part IV, we argue in the alternative 
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that plaintiff’s claims should be dismissed because his second amended complaint 

failed to adequately plead a duty based on the “discovered trespasser” exception. 

The existence of a legal duty is critical to all of the plaintiff’s causes of action: 

negligence (Counts I and II), willful and wanton misconduct (Counts III and IV), 

and spoliation (Count V).  See Krywin v. Chicago Transit Auth., 238 Ill. 2d 215, 235 

(2010) (willful and wanton misconduct is not a separate tort, but an aggravated 

form of negligence); Cangemi v. Advocate South Suburban Hospital, 364 Ill. App. 3d 

446, 472 (1st Dist. 2006) (to state a spoliation claim, plaintiff has to establish that he 

“likely would have prevailed in the underlying suit”).  Consequently, absent the 

CTA’s legal duty to the decedent, all of plaintiff’s causes of action fail.   

I. THE CTA HAD NO DUTY TO PROTECT AN ADULT TRESPASSER 
INSIDE ITS SUBWAY TUNNEL FROM THE OPEN AND OBVIOUS 
DANGER OF A MOVING RAPID TRANSIT TRAIN. 

In the instant case, as we explain below, there was no special relationship 

between the decedent and the CTA, which would have formed the basis of a legal 

duty.  Moreover, the risk that gave rise to the decedent’s injury was a moving rapid 

transit train, which, under Choate, constitutes an open and obvious danger as a 

matter of law.  Consequently, it was not reasonably foreseeable to the CTA that 

the decedent would fail to appreciate and avoid the apparent danger of a moving 

train.  Plus, imposing a burden on the CTA to guard against similar injuries would 

be too high and impractical – especially considering that the decedent was in the 

best position to avoid the risk.   
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A. There Was No Special Relationship Between the Parties. 

As a threshold matter, there was no special relationship between the 

parties, which could have formed the basis of the CTA’s legal duty.  See Iseberg, 

227 Ill. 2d at 87-88 (citing to Restatement (Second) of Torts, § 314A, that sets forth 

special relationships recognized in Illinois).  Far from alleging any type of special 

relationship, plaintiff’s second amended complaint affirmatively pleads that the 

decedent was a trespasser, C. 122 (Count I heading), C. 124 (Count II heading) – 

which, by definition, means that he was inside the CTA’s subway tunnel without 

invitation, permission, or right.  See, e.g., Rhodes v. Illinois Cent. Gulf R.R., 172 Ill. 2d 

213, 228 (1996) (“trespasser is one who enters upon the premises of another with 

neither permission nor invitation and intrudes for some purpose of his own, or at 

his convenience, or merely as an idler”).  Indeed, by entering the tunnel -- where 

rapid transit trains travel at high speeds non-stop between rail stations -- Quiroz 

violated a CTA ordinance that forbids “entering or remaining upon any track or 

right-of-way,” except in emergency cases not applicable here, or “sleeping or 

dozing where such activity may interfere with CTA services.”  CTA Ordinance 

No. 16-110 (12, 13).3  Consequently, at the time of his injury, the CTA and Quiroz 

did not stand in a special relationship to each other.   

 
3 The CTA, as a municipal corporation, is authorized to pass ordinances, which 
have the force of law.  See Metropolitan Transit Authority Act, 70 ILCS 3605/31; 
City of Chicago v. Roman, 184 Ill. 2d 504, 511 (1998) (municipal ordinance has the 
force of law).  Courts take judicial notice of municipal ordinances.  735 ILCS 5/8-
1001, 1002.  The CTA Ordinance No. 16-110 is available at 
www.transitchicago.com/assets/1/28/016-_110.pdf (last visited Feb. 15, 2022). 
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In the absence of any special relationship, the legal duty analysis should be 

performed by analyzing the traditional four legal duty factors.  See, e.g., Bruns, 2014 

IL 116998, ¶ 14.  As we demonstrate below, the first two duty factors – the 

reasonable foreseeability and likelihood of the injury -- weigh in the CTA’s favor 

because Quiroz was injured by a moving train, which presents “an open and 

obvious danger” as a matter of law. 

B. Quiroz’s Injury Was Not Reasonably Foreseeable Because It Was 

Caused by an Open and Obvious Danger -- a Moving Train. 

It is well established that the reasonable foreseeability of harm is an 

important consideration in the legal duty analysis.  See, e.g., Mt. Zion, 169 Ill. 2d at 

117 (“in Illinois, it is the reasonable foreseeability of harm which now determines 

liability in negligence actions involving injury to children”); Ward v. K Mart Corp., 

136 Ill. 2d 132, 140 (1990).  In cases where an injury is caused by an open and 

obvious condition, the harm is deemed not reasonably foreseeable, and the 

likelihood of injury slight, because people are expected to appreciate and avoid 

obvious risks.  Bruns, 2014 IL 116998, ¶ 19.  These principles apply to this case 

because, in Choate, this Court held that a moving train constitutes an open and 

obvious danger as a matter of law, which even children are expected to appreciate 

and avoid.  2012 IL 112948, ¶ 35. 

1. Under Choate, a moving train constitutes an open and obvious 
danger as a matter of law. 

 

In Choate, this Court considered whether a railroad company owed a legal 

duty to protect a trespassing child from a risk of injury by a moving train.   2012 
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IL 112948, ¶ 22.  There, children gathered in a parking lot of an apartment building 

in Chicago Ridge, Illinois, which was located next to the train tracks.  Id., ¶¶ 5-6. 

As a freight train approached them at 10 mph, the children stepped onto the 

railroad’s right-of-way and decided to jump onto the train.  Id., ¶ 7.  In doing so, 

the minor plaintiff slipped and fell, and the train ran over his foot, requiring 

amputation.  Id., ¶¶ 8, 13.  In his negligence action against the railroad, the plaintiff 

argued that the railroad failed to protect children from an injury by a moving train 

by, among other things, fencing off the area, posting warning signs, and monitoring 

the area in the vicinity of trains to prevent children’s access to it.  Id., ¶ 16. 

In deciding the case, this Court treated a moving train as “a dangerous 

condition” on the railroad’s premises.  2012 IL 112948, ¶¶ 27, 35.  The Court 

pointed out that, under common law, landowners, including railroads, owed no 

duty of care to trespassers, except to refrain from willfully and wantonly injuring 

them, but that there were limited exceptions to this no-liability rule including the 

“child trespasser” exception.  Id., ¶¶ 25-27.  Under that exception, a landowner 

might owe a duty to protect a child from a dangerous condition if: (1) the 

landowner knew or should have known that children frequented the property, (2) 

there was a dangerous condition on the property, (3) the dangerous condition was 

likely to injure children because they were incapable of appreciating its risk, and 

(4) the expense and inconvenience of remedying the dangerous condition was slight 

compared to the risk to children.  Id. at ¶¶27-28 (citing Restat. (Second) of Torts, § 

339, titled “Artificial Conditions Highly Dangerous to Trespassing Children”). 
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The evidence in the case established that the railroad “had actual knowledge 

that children were trespassing on its property and interacting with moving trains.”  

2012 IL 112948, ¶ 59 (J. Kilbride, dissenting) (emphasis in the original).  Despite 

the railroad’s actual knowledge of the risk of harm to trespassing children, this 

Court ruled that the plaintiff’s injury was not reasonably foreseeable because a 

moving train constitutes an open and obvious danger, which even children are 

expected to appreciate and avoid.  Id., ¶¶ 35, 38.  The Court stated: “in harmony 

with the majority of jurisdictions, we now explicitly recognize as a matter of law 

that a moving train is an obvious danger that any child allowed at large should 

realize the risk of coming within the area made dangerous by it.”  Id., ¶ 35. 

This Court further ruled that the expense and inconvenience of remedying 

the dangerous condition was too high, even when compared to the risk of harm to 

children.  2012 IL 112948, ¶ 43.  The Court explained that, in evaluating the 

burdens, one had to consider not only the expense of doing so in a particular 

location at issue in the case, but system-wide.  Id.  The Court stated: “if a duty were 

imposed on a railroad to erect a fence where one accident occurred, the railroad 

would likewise be subject to the duty of fencing the innumerable places along its 

many miles of tracks frequented by trespassing children.  We hold that Illinois law 

does not impose any such requirement.”  Id. (internal citations omitted). 

2. Consistent with Choate, the appellate court barred recovery in tort 
actions involving injuries by moving trains. 

 

Consistent with this Court’s decision in Choate, the Illinois Appellate Court 
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has repeatedly ruled that, where a pedestrian sustains an injury by a moving train, 

there can be no recovery in negligence against a railroad because pedestrians are 

expected to appreciate and avoid the open and obvious danger of a moving train. 

For instance, in McDonald v. Northeast Illinois Regional Commuter R.R. Corp., 

2013 IL App (1st) 102766-B, a decedent was crossing train tracks at a pedestrian 

crosswalk in Glenview, Illinois, when he was struck by a Metra commuter train 

running express through the North Glenview station.  Id., ¶ 3.  The train operator 

saw the decedent, as he stepped onto the crosswalk and began to hurry across the 

tracks, directly in front of the incoming train.  Id., ¶ 17.  The operator sounded the 

train’s horn but did not stop in time to avoid the collision.  Id.  In her wrongful 

death complaint, plaintiff claimed that Metra negligently operated its train at an 

excessive rate of speed, “without keeping a sufficient lookout,” and failed to slow 

down and avoid hitting the decedent.  Id., ¶ 4. 

After this Court directed the appellate court to reconsider its initial decision 

affirming the verdict in the plaintiff’s favor, id., ¶ 1, the appellate court issued a 

new opinion, in which it held that Metra was entitled to judgment 

notwithstanding the verdict because it did not owe a legal duty to the decedent, 

id., ¶ 28.  Specifically, applying Choate, the appellate court ruled that Metra did not 

owe a legal duty to protect the decedent from the open and obvious risk of 

stepping in front of a moving train.  Id., ¶¶ 25, 28.  The court cited Section 343A(1) 

of the Restatement (Second) of Torts, pursuant to which “the landowner is not 

liable for physical harm to individuals caused by any activity or condition on the 
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land, whose danger is known or obvious, unless the landowner should anticipate 

the harm despite such knowledge or obviousness.”  Id., ¶ 22 (citing Restat. 

(Second) of Torts, § 343A(1)).  Relying on Choate, the Appellate Court ruled that 

the oncoming Metra train “was an open and obvious danger because the decedent 

could have seen it approaching the station, had he looked both ways prior to 

stepping on the crosswalk . . . .”  Id., ¶ 25.  The court also determined that “the 

tracks in front of a moving train constitute[d] an area made dangerous by the train 

and . . . the decedent should have realized the risk of entering that area and 

attempting to hurry across the tracks in advance of the train’s arrival.”  Id. 

The court explained that neither of two exceptions to the open and obvious 

danger doctrine applied.  2013 IL App (1st) 102766-B, ¶¶ 26-27.  Specifically, the 

“distraction exception” did not apply because Metra had no reason “to expect that 

the [decedent] would be distracted” from the obvious danger of an oncoming 

train.  Id., ¶ 26.  The court further ruled that the “deliberate encounter” exception 

did not apply because no reasonable person in the decedent’s position would 

decide that the advantages of crossing the tracks in front of an oncoming train 

would outweigh the apparent risk.  Id., ¶ 27.  The court stated: “individuals who 

do so are not exercising reasonable care for their own safety at that time.”  Id. 

Similarly, in Park v. Northeast Illinois Regional Commuter R.R. Corp., 2011 IL 

(1st) 101283, a decedent intended to board a Metra train at Edgebrook train station 

in Chicago.  Id., ¶ 3.  Due to a schedule change, an Amtrak train, traveling at about 

70 mph, approached the station at about the time the Metra train was scheduled 
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to arrive.  Id., ¶ 4.  Believing that it was a Metra train, the decedent attempted to 

cross the tracks at a pedestrian crossing, but was struck and killed by the express 

Amtrak train.  Id., ¶ 5.  Plaintiff brought a negligence action against Metra and 

Canadian Pacific, which operated traffic controls, alleging that they failed to 

adequately warn the decedent of the approaching Amtrak train.  Id., ¶¶ 6-7. 

The appellate court affirmed an order dismissing the plaintiff’s complaint 

under section 2-615 for failure to state a legal duty.  2011 IL (1st) 101283, ¶¶ 27-28.  

Relying on Section 343A of the Restatement (Second) of Torts, the court ruled that 

defendants did not owe a duty to protect the decedent from the risk of injury by a 

moving train because a moving train constituted a dangerous condition that was 

open and obvious.  Id., ¶¶ 12, 18.  The court stressed that whether a condition is 

open and obvious “depends not on plaintiff’s subjective knowledge, but, rather, 

on the objective knowledge of a reasonable person confronted with the same 

condition.”  Id., ¶ 14 (citing Sandoval v. City of Chicago, 357 Ill. App. 3d 1023, 1028 

(1st Dist. 2005)).   Consequently, an oncoming Amtrak train presented an open and 

obvious danger, even if the decedent subjectively mistook it for a slower 

commuter train.  The court ruled: “the danger of stepping in front of a moving 

train is open and obvious regardless of the kind of train it is.”  Id., ¶ 18. 

The court further ruled that neither “distraction,” nor “deliberate 

encounter” exception to the open and obvious danger doctrine applied.  2011 IL 

(1st) 101283, ¶¶ 22-26.  The court explained that it was not reasonably foreseeable 

to defendants that the decedent would be distracted from the approaching train, 
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even if it was rainy and windy that day.  Id., ¶¶ 24-25.  The court further ruled that 

plaintiff alleged no “compulsion or impetus under which a reasonable person in 

[the decedent’s] position would have disregarded the obvious risk of crossing 

railroad tracks while a train is approaching.”  Id., ¶ 26 (internal citations omitted).  

Hence, plaintiff failed to state a cause of action in negligence against defendants.   

Most recently, in Pryor v. Chicago Transit Authority, 2022 IL App (1st) 200895, 

the appellate court reached a similar conclusion in a case involving an adult 

trespasser.  In Pryor, after lingering on an elevated CTA platform for about 45 

minutes, a decedent walked directly into the path of an oncoming rapid transit 

train, sustaining fatal injuries.  Id., ¶¶ 3-4.  Plaintiff brought a negligence action 

against the CTA, alleging that the train operator exceeded the speed limit and 

failed to slow down or stop the train in time to avoid the collision.  Id., ¶¶ 15-16. 

The appellate court affirmed an order dismissing the case under section 2-

619 for failure to state the CTA’s legal duty to the decedent.  2022 IL App (1st) 

200895, ¶¶ 39, 44.  Relying on Choate, the court ruled that a risk of injury to the 

decedent was not reasonably foreseeable to the CTA.  Id., ¶¶ 29-31.  The court 

explained: “Given the ‘open and obvious’ danger posed by the moving train, [the 

decedent’s] actions in walking past the blue tactile edge off the platform directly 

onto the path of an almost simultaneously approaching train were not reasonably 

foreseeable to the CTA.”  Id., ¶ 31.  The court also ruled that requiring the CTA “to 

guard against the sudden and unreasonable actions of nonpassengers” would be 

“overwhelmingly detrimental to the efficient performance” of its rapid transit 
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system.  Id., ¶ 38 (citing Krywin, 238 Ill. 2d at 234). 

The court rejected plaintiff’s contention that the “open and obvious danger” 

doctrine did not apply because plaintiff’s allegations focused on the negligent 

operation of the train.  2022 IL App (1st) 200895, ¶¶ 34, 37.  Relying on this Court’s 

ruling in Choate, the court found this “a distinction without a difference.”  Id., ¶ 34. 4 

McDonald, Park, and Pryor are well-reasoned appellate opinions that cannot 

be distinguished in any meaningful way from the instant case – all involve a 

pedestrian sustaining a fatal injury by a moving train.  If anything, the 

circumstances in those cases were even more compelling because, there, the 

decedents were in the locations where their presence was reasonably foreseeable 

– at a “pedestrian crosswalk” (McDonald, 2013 IL App (1st) 102766-B, ¶ 3), at “a 

designated pedestrian railroad crossing” (Park, 2011 IL App (1st) 101283, ¶ 5), or 

on the station’s platform (Pryor, 2022 IL App (1st) 200895, ¶ 4 ).  In contrast, in the 

instant case, Quiroz was inside the CTA’s subway tunnel where pedestrians are 

not only unexpected, they are prohibited from being there by the CTA ordinance.  

Moreover, this case cannot be distinguished on the basis that Quiroz was 

allegedly “clearly visible” to train operators “as he lay next to the tracks.”  C. 122-

 
4 The same results obtained in at least two unpublished dispositions.  See Tahir v. 
Chicago Transit Auth., 2015 IL App (1st) 142066-U, ¶¶ 5, 34, 37 (under Choate, CTA 
owed no legal duty to a decedent who fell off the platform when an incoming train 
struck her elbow); Escobar v. Chicago Transit Auth., 2014 IL App (1st) 132056-U, ¶¶ 
2, 29-39 (under Choate, CTA owed no legal duty to a decedent who was struck by 
an incoming train as he stood on elevated train tracks at a station).  Attached as   
A. 43 - A. 51, A. 52 - A. 58. 
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23, ¶¶ 12, 17.  Each of the decedents in McDonald, Park, and Pryor – as well as the 

minor plaintiff in Choate – were within the train operators’ line of vision because 

they were positioned either directly on train tracks in front of an oncoming train 

(McDonald, Park), or in the immediate vicinity of train tracks (Choate, Pryor). 

3. Under the controlling case law, Quiroz’s injury was not reasonably 
foreseeable to the CTA. 

 

Just like all the defendants in Choate, McDonald, Park, and Pryor did not owe 

a legal duty to protect pedestrians from the risk of injury by a moving train, so the 

CTA in the instant case did not owe such a duty to Quiroz. 

Applying Choate, a moving rapid transit train constitutes an open and 

obvious danger as a matter of law, which even children are expected to appreciate 

and avoid.  2012 IL 112948, ¶ 35.  Consequently, it was not reasonably foreseeable 

to the CTA that Quiroz, an adult, would fail to appreciate and avoid the obvious 

risk of entering the subway tunnel, where rapid transit trains travel non-stop at 

high speeds between stations, and lying next to the train tracks, in the immediate 

proximity to the moving trains.   

This Court has recognized only two exceptions to the open and obvious 

danger doctrine: the “distraction exception” and the “deliberate encounter” 

exception.  Bruns, 2014 IL 116998, ¶20; Sollami, 201 Ill. 2d at 15.  Neither exception 

applies in this case.  The “distraction exception” applies if defendant has a reason 

to expect that plaintiff’s attention might be distracted so that he or she would not 

discover the obvious condition.  See Ward, 136 Ill. 2d at 152.  In Bruns, 2014 IL 
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116998, ¶ 28, this Court explained that, for the distraction exception to apply, there 

has to be “some circumstance . . . that required the plaintiff to divert his or her 

attention from the open and obvious danger, or otherwise prevented him or her 

from avoiding the risk.”  

In Bruns, an elderly plaintiff tripped and fell on a sidewalk defect on her 

way to an eye clinic.  2014 IL 116998, ¶ 4.  Even though the sidewalk defect was 

open and obvious, the plaintiff argued that the distraction exception applied 

because at the time she tripped, she was looking “towards the door and the steps” 

of the clinic.  Id.  This Court ruled that the distraction exception did not apply.  The 

Court explained that the issue was not whether plaintiff “was looking elsewhere, 

but why she was looking elsewhere.”  Id., ¶ 30.  The Court pointed out that plaintiff 

“did not focus her attention on the door and steps of the clinic in order to avoid 

another hazard,” or “because some other task at hand required her attention.”  Id.  

Rather, her distraction was entirely “self-made,” and thus not reasonably 

foreseeable to the City.  Id., ¶ 31.  This Court explained: 

A plaintiff should not be allowed to recover for self-created 
distractions that a defendant could never reasonably foresee. In 
order for the distraction to be foreseeable to the defendant so that 
the defendant can take reasonable steps to prevent injuries to 
invitees, the distraction should not be solely within the plaintiff's 
own creation. The law cannot require a possessor of land to 
anticipate and protect against a situation that will only occur in the 
distracted mind of his invitee. 

 
Id. (quoting Whittleman v. Olin Corp., 358 Ill. App. 3d 813, 817-18 (5th Dist. 2005)). 

In this case, like in Bruns, the plaintiff does not identify any external 
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circumstance, which required Quiroz to divert his attention from the open and 

obvious condition, i.e., moving rapid transit trains.  There is no allegation that 

something inside the subway tunnel distracted Quiroz, who “lay next to the 

tracks,” from observing the oncoming trains that “were equipped with headlights” 

and traveled immediately next to him.  C. 121-23, ¶¶ 9, 17.  Thus, to the extent any 

such distraction existed, it was self-made and not reasonably foreseeable to the 

CTA.  Hence, the distraction exception does not apply here.   

The “deliberate encounter” exception does not apply either.  The 

“deliberate encounter” exception applies when a defendant “has reason to expect 

that [a plaintiff] will proceed to encounter the known or obvious danger because 

to a reasonable [person] in his position the advantages of doing so would outweigh 

the apparent risk.”  Bruns, 2014 IL 116998, ¶ 20 (quoting Restat. (Second) of Torts, 

§ 343A cmt. f).  There is no allegation here, nor can there be, that a reasonable 

person in Quiroz’s position would have entered the subway tunnel and laid in the 

immediate proximity to moving rapid transit trains there, despite the apparent 

risk of doing so. 

Because a moving rapid transit train constituted open and obvious danger, 

the first two factors of the legal duty analysis weigh in the CTA’s favor – it was 

not reasonably foreseeable to the CTA that the decedent would be injured and the 

likelihood of injury is considered slight.  As we explain below, the remaining two 

factors of the duty analysis – the magnitude of the burden of guarding against the 

injury and the consequences of placing that burden on the defendant – also weigh 
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in the CTA’s favor. 

C. The Burdens of Guarding Against Injuries by Moving Trains 
Would Be Too High. 

 

The duties that the plaintiff seeks to impose on the CTA in this case have 

not been recognized in Illinois.  In particular, plaintiff alleges that the CTA was 

negligent by: 

-- failing to “keep a proper and sufficient lookout on its trains” for 
“objects and people who might be situated in the area where said 
trains [are] directed;” 
 
-- failing to stop train service whenever train operators observe 
objects near the tracks that might or might not be human beings; and 
 
-- failing to “view its security monitors in order to determine 
whether people in the areas being monitored [are] endangered.” 
 

C. 126; A. 12.  This Court recognized in Choate that, when assessing the burden of 

remedying a dangerous condition in a given case, a court considers the burden of 

remedying the dangerous condition system-wide.  2012 IL 112948, ¶ 43.  If the 

duties suggested by plaintiff are imposed on the CTA system-wide, it would take 

“rapid” out of “rapid transit” – trains would not be able to accelerate in subway 

tunnels between stations; to the contrary, they would have to travel at a reduced 

speed, to ensure that train operators do not miss an object or a piece of debris, 

which was blown onto the tracks.  And any time an object is seen, train operators 

would have to stop service, to ensure that the object is not a human being.  This 

would make it impossible for the CTA to adhere to a schedule and to provide 

timely and reliable service to the traveling public. 
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Moreover, such conduct would be itself unsafe.  As a common carrier, the 

CTA owes “the highest degree of care” to the passengers on board its trains, “to 

carry them safely to their destinations.”  Krywin, 238 Ill. 2d at 226.  Every time a 

train has to make an emergency stop, passengers on board may sustain injuries by 

being jolted out of place, hitting a railing, or falling onto the floor of the train.  As 

the Association of American Railroads (AAR) points out in its amicus brief, 

requiring a train operator to make an emergency stop any time he or she sees a 

trespasser on the railroad’s right-of-way, “is neither cost-free nor safe.”  AAR 

Amicus Br. at 16.  As the AAR explains, “it would be of dubious effectiveness given 

the very long stopping distance typically required.”  Id.  Additionally, “unplanned 

or emergency stops pose their own dangers to crew and passengers and also can 

lead to a derailment which can result in injuries as well as damage to both the 

railroad equipment and surrounding property.”  Id. 

Additionally, if the CTA has a duty to protect trespassers inside its subway 

tunnels from the risk of injury by a moving train, it would have to illuminate all 

of its underground subway tunnels and keep them illuminated during all of its 

hours of operation – which is 24 hours a day, 7 days a week, 365 days a year.  This 

would result in considerable additional operating expense. 

Perhaps this is why, as plaintiff conceded in the appellate court, courts do 

not require railroads to be on a constant lookout for trespassers in areas where 

they do not expect them to be.  Quiroz Opening Br. in Appellate Court, at p. 16 

(“there is no duty to maintain a lookout to see if a trespasser is on train tracks”).  
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Indeed, plaintiff cited to section 333 of the Restatement (Second) of Torts, which 

this Court cited with approval in Mt. Zion, 169 Ill. 2d at 123, and which provides 

that “a possessor of land is not liable to trespassers for physical harm caused by 

his failure to exercise reasonable care . . .  to carry on his activities so as not to 

endanger them.”  Id. (citing to Restat. (Second) of Torts, § 333 cmt. (a)).  See also Joy 

v. Chicago, B. & Q.R. Co., 263 Ill. 465, 468 (1914) (“the law casts no duty upon a 

railroad company to keep a lookout for trespassers on its track” away from 

populated areas and public crossings); Wabash R. Co. v. Jones, 163 Ill. 167, 174 (1896) 

(“a railroad company is not bound to keep a lookout for trespassers walking upon 

the track”), Illinois Cent. R. Co. v. Noble, 142 Ill. 578, 588 (1892) (same). 

Neither have the courts in this State required trains to make an emergency 

stop every time an object is seen on or near the tracks.  See, e.g., Joy, 263 Ill. at 468.  

For instance, in Higgins v. Baltimore & O.R. Co., the appellate court explained that 

“the nation’s need for rapid transit, and safety of passengers” “preclude[s] any 

rule of law that a train must make an emergency stop every time a pedestrian” – 

let alone a piece of debris – “is seen on or near the tracks.”  16 Ill. App. 2d 227, 231 

(4th Dist. 1958).  The court also stressed: “The law does not require that trains 

proceed slowly at every crossroad, even if plainly visible, and certainly there can 

be no such requirement in rural or sparsely populated areas, simply because 

people have crossed into open fields.”  Id. at 232.  The same rationale applies with 

an even greater force to the CTA’s underground subway tunnels between stations, 

where trains ordinarily accelerate to bring passengers to their destinations on time. 
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Neither is there any precedent for imposing a duty on the CTA to 

continuously monitor its security cameras in real time.  The CTA has about 32,000 

cameras across its system.5  Monitoring them all in real time would entail 

considerable expense – in hiring additional security personnel and training them 

to determine when a given person is “in danger.”  Presumably, if a CTA employee 

determines that someone is in danger, he or she would have to halt the train 

service until that person could be removed from danger.  This once again would 

slow down the train service, if not bring it to a complete halt – if the individuals 

monitoring the cameras chose to err on a side of caution.  This would also risk 

exposing the CTA to additional liability in cases where plaintiffs would claim that 

the CTA personnel negligently mistook a human being for an object, or failed to 

determine that a person was in danger.  

Indeed, the Appellate Court has previously recognized the infeasibility of 

requiring the CTA to monitor its security cameras in real time.  In Anderson v. 

Chicago Transit Auth., plaintiff sued the CTA for, inter alia, failing to monitor its 

security cameras “to look out for disturbed or disoriented individuals” on its 

platforms.  2019 IL App (1st) 181564, ¶ 44.  The Appellate Court refused to impose 

such a duty, explaining: “the CTA is not an insurer of the safety of every individual 

customer and passenger but is focused on ensuring mass transit for the public at 

 
5 https://www.transitchicago.com/security/cameras/.  This Court may take 
judicial notice of information on government websites.  Board of Education of 
Richland Sch. Dist. No. 88A v. City of Crest Hill, 2021 IL 126444, ¶ 5. 

SUBMITTED - 16734474 - Irina Dmitrieva - 2/16/2022 2:00 PM

127603



31 
 
 

large.”  Id., ¶ 46 (citing Bilyk v. Chicago Transit Auth., 125 Ill. 2d 230, 243 (1988)).  If 

the CTA has no legal duty to monitor in real time security cameras on passenger 

platforms, it should go without saying that it has no duty to monitor cameras in 

underground subway tunnels, where passengers are not allowed to be.  Therefore, 

the duties the plaintiff seeks to impose on the CTA in this case are highly 

burdensome and have not been recognized in Illinois law. 

Because the injury to a trespasser inside the CTA’s subway tunnel was not 

reasonably foreseeable, and the burden of guarding against this injury would be 

too high, this Court should hold that the CTA owed no legal duty to protect the 

trespasser on its right-of-way from the open and obvious danger of a moving train. 

As we explain below, such a holding would be consistent with section 337 

of the Restatement (Second) of Torts, governing landowners’ duties to adult 

trespassers encountering dangerous conditions on their land.  

II. A FINDING OF NO DUTY WOULD BE CONSISTENT WITH THE 
APPROACH IN THE RESTATEMENT (SECOND) OF TORTS, § 337 
ADOPTED IN ILLINOIS. 

In Choate, this Court “harmonized Illinois law with the general principles 

expressed in section 339 of the Restatement (Second) of Torts,” governing 

landowners’ duties to trespassing children who encounter dangerous conditions 

on landowners’ premises.  2012 IL 112948, ¶ 35.  Because this case involves an adult 

trespasser, the relevant Restatement section is section 337, governing landowners’ 

duties to adult trespassers who encounter dangerous conditions on landowners’ 

premises.  Section 337, titled “Artificial Conditions Highly Dangerous to Known 
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Trespassers,” provides that a landowner may be liable to an adult trespasser for 

physical harm caused by a dangerous condition on his land, if two elements are 

satisfied: 

“(a) the possessor knows or has reason to know of [the trespasser’s] 

presence in dangerous proximity to the condition; and 

 (b) the condition is of such a nature that [the landowner] has reason 

to believe that the trespasser will not discover it or realize the risk 

involved.” 

Restat. (Second) of Torts, § 337.  The plain languages of subsection (b) makes it 

clear that it focuses on the nature of the dangerous condition and on the 

landowner’s reasonable belief that the trespasser will not discover it.  Section 

337(b) does not focus on the trespasser’s subjective ability to recognize and avoid 

the risk at issue.   

This Court adopted section 337 in Lee v. Chicago Transit Auth., 152 Ill. 2d 432, 

447-48 (1992), which involved a latent dangerous condition on the CTA’s premises 

– an electrified third rail.  In Lee, a decedent was electrocuted while urinating on 

the CTA’s train tracks.  Id. at 443.  This Court found that the CTA could reasonably 

anticipate a risk of injury to pedestrians by an electrified third rail because the rail 

was positioned at street-level, only 6 ½ feet away from a public sidewalk, and was 

not visibly distinct from the non-electric rails.  Id. at 451-52.  The Court then ruled 

that the third rail “was of such a nature that the CTA had reason to believe that a 

trespasser would not discover it.”  Id. at 452.  In making this determination, the 
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Court relied on the facts that “[t]here was nothing which indicated either the 

existence or the location of the third rail, or that the electric current was carried in 

a rail,” and that “[t]here were no markings on the third rail itself.”  Id.  In other 

words, the dangerous condition at issue in Lee was hidden and latent.  Lee makes 

it clear that the second prong of section 337 focuses on the nature of the dangerous 

condition, not on the decedent’s subjective circumstances. 

Applying section 337 to the instant case, the CTA owed no duty to protect 

Quiroz from the risk of injury by a moving train because the dangerous condition, 

i.e., a moving train, was “of such a nature” that the CTA had no “reason to believe 

that [Quiroz] will not discover it or realize the risk involved.”  To the contrary, 

because a moving train constitutes an open and obvious danger as a matter of law, 

it was reasonable for the CTA to expect that Quiroz would appreciate and avoid 

the apparent risk of coming within the area made dangerous by it.   

The Appellate Court erred when it ruled that plaintiff adequately pleaded 

the second prong of section 337 by alleging that Quiroz “either did not or could 

not recognize the danger and remove himself from harm.”  2021 IL App (1st) 

200181-U, ¶ 21; A. 38.  As we explained, the second prong focuses on the nature of 

the dangerous condition, not on the trespasser’s subjective ability to appreciate it. 

Moreover, this Court has consistently ruled that an inquiry into whether a given 

condition is latent/hidden, as opposed to open and obvious, is governed by an 

objective standard.  As Choate explained: “The issue in cases involving obvious 

dangers . . . is not whether the child does in fact understand, but rather what the 
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landowner may reasonably expect of him.  The test is an objective one . . . .”  2012 

IL 112948, ¶ 38 (quoting Mt. Zion, 169 Ill. 2d at 126-27).  Similarly, in Bruns, 2014 

IL 116998, this Court re-iterated: “’Obvious’ means that both the condition and the 

risk are apparent to and would be recognized by a reasonable [person], in the 

position of the visitor, exercising ordinary perception, intelligence, and 

judgment.” Id., ¶ 16 (citing Restat. (Second) of Torts, § 343A cmt. b).  It cannot be 

seriously disputed that a reasonable person in Quiroz’s position would have 

recognized and appreciated the apparent danger of entering, and laying next to 

the tracks, inside a CTA subway tunnel, where rapid transit trains travel non-stop 

between rail stations.   

Indeed, the appellate court’s misapplication of section 337(b) leads to an 

absurd result, in which landowners would owe trespassers a duty that they do not 

currently owe even to persons lawfully on the premises/invitees.  This is because 

under well-established law, a landowner does not have to protect an invitee from 

“any activity or condition” that is openly and obviously dangerous.  Restat. 

(Second) of Torts, § 343A.  Specifically, Illinois adopted Restatement’s section 

343A, which provides that a “possessor of land is not liable to his invitees for 

physical harm caused to them by any activity or condition on the land, whose 

danger is known or obvious to them.”  Bruns, 2014 IL 116998, ¶ 16 (quoting Restat. 

(Second) of Torts, § 343A).  Yet, under the appellate court’s ruling, a landowner 

may be liable to a trespasser for an injury caused by an obviously dangerous 

condition.  Such a result would not make any sense because, at common law, 
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landowners owe trespassers less, not more, duties, than they owe to people 

lawfully on the premises.  

Therefore, the proper application of section 337(b), which incorporates the 

open and obvious danger doctrine, should lead to the dismissal of the plaintiff’s 

complaint for failure to state a legal duty the CTA owed to the decedent.  As we 

further explain below, the appellate court erred by ignoring the “open and obvious 

danger” doctrine in the instant case. 

III. THE APPELLATE COURT ERRED BY APPLYING THE “DISCOVERED 
TRESPASSER” EXCEPTION TO THE GENERAL RULE THAT 
LANDOWNERS OWE NO DUTY OF CARE TO TRESPASSERS. 

A. This Court Has Narrowly Construed, and Rarely Applied, the 
“Discovered Trespasser” Exception, in Recognition of Railroads’ 
Public Duty to Provide Reliable, On-Time Transportation. 

 

Prior to Choate, in deciding cases that involved injuries by moving trains, 

courts relied on the principle that those who enter a railroad’s right-of-way were 

trespassers, to whom railroads owed no duty, except to refrain from willfully and 

wantonly injuring them.  See, e.g., Briney v. Illinois Cent. R. Co., 401 Ill. 181, 186 

(1948), Morgan v. New York Central R. Co., 327 Ill. 339, 344-45 (1927), Cunningham v. 

Toledo, St. L. & W. R. Co., 260 Ill. 589, 592-95 (1913), Illinois Central R. Co. v. Eicher, 

202 Ill. 556, 560 (1903), Illinois Central R. Co. v. Godfrey, 71 Ill. 500, 506-08 (1874). 

Accordingly, trespassers could not sue railroads for ordinary negligence, such as 

exceeding a speed limit or failing to sound a horn.  See, e.g., Neice v. Chicago & A.R. 

Co., 254 Ill. 595, 603 (1912) (where a plaintiff was a trespasser, there could be no 

recovery for mere negligence); Eicher, 202 Ill. at 563-64 (reversing jury verdict 
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based on erroneous instruction that railroad could be liable “upon proof of mere 

negligence”), Abend v. Terre Haute & I.R. Co., 111 Ill. 2d 202, 209 (1884) (there can 

be no recovery for an injury sustained by a party who  “lies down upon a railroad 

track where trains of a railroad company are continually passing, and falls asleep,” 

even if a train traveled “at a forbidden rate of speed”).  As this Court explained in 

Robertson v. New York Cent. R. Co., 388 Ill. 580, 585 (1944), “the public should be 

held to a recognition of [the railroads’] right” to the uninhibited use of the tracks, 

“in order to facilitate rapid operation of both freight and passenger trains.” 

As to willful and wanton misconduct, courts found that it could be present 

when trains traveled without proper precautions through densely populated 

areas, public crossings, well-beaten paths, or other areas where the public presence 

was reasonably foreseeable.  See, e.g., Bernier v. Illinois Cent. R. Co., 296 Ill. 464, 467 

(1921) (accident occurred on a cinder pathway across the tracks used by the public 

for many years), Neice, 254 Ill. at 604 (accident occurred at a station platform).  This 

exception to the no-liability rule became known as the “frequent trespasser” 

exception.  See Lee, 152 Ill. 2d at 447 (landowner may owe a duty to “frequent 

trespassers in a limited area where the landowner knows or should know of their 

constant intrusion”).  This exception is not at issue in this case, and we do not 

discuss it further.   

Another circumstance, in which a railroad might be liable to a trespasser, 

involved a situation where train crew actually observed a trespasser “in a place of 

danger” near or on the train tracks, in sufficient time to avoid the injury, but failed 
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to take reasonable actions to avoid the collision.  See, e.g., Morgan, 327 Ill. at 344; 

Chicago Terminal Transfer Co. v. Kotoski, 199 Ill. 383, 385-87 (1902) (trainman 

“actually saw” people on a narrow bridge ahead of the train, but made no effort 

to avoid the collision); Illinois Central R. Co. v. Noble, 142 Ill. 578, 587-88 (1892) 

(railroad not liable to trespassers on its tracks unless a train engineer saw 

trespassers in “sufficient time before reaching them to have been able, by the 

exercise of ordinary care, to stop the train and, thus, avoid colliding with them”).6  

The latter exception came to be known as “a discovered trespasser in a place of 

danger” – and this is the exception on which plaintiff relies in this case.  See C. 122 

(Count I heading “Discovered Trespasser”), C. 124 (Count II heading, “Discovered 

Trespasser”); A. 8.  

The “discovered trespasser” exception has been narrowly construed, in 

recognition of the railroads’ public duty to provide speedy and reliable 

transportation.  For instance, trainmen were not required to be diligent in 

discovering trespassers on the railroad’s right-of-way; the exception applied only 

when they actually observed the trespasser.  See, e.g., Joy v. Chicago, B & Q R. Co., 263 

Ill. 465, 468 (1914); Illinois Central R. Co. v. O’Connor, 189 Ill. 559, 564 (1901); Wabash 

 
6 Most recently, this Court referenced the “discovered trespasser” exception in 
dictum in Rhodes v. Illinois Cent. Gulf R.R., 172 Ill. 2d 213, 230 (1996), as follows: “a 
trespasser discovered by a railroad on the tracks in the path of the railroad’s 
moving train would properly be considered to be in a place of danger such that 
the railroad owed him a duty of ordinary care to avoid injury to him.” Rhodes, 
however, did not involve an injury by a moving train.  There, a trespasser died of 
internal head injury in a warming house on railroad’s premises.  Id. at 217-18. 
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R. Co. v. Jones, 163 Ill. 167, 175 (1896); Noble, 142 Ill. at 587-88.  As this Court 

explained in Eicher: “railroad companies are engaged in the performance of public 

duties, and represent the right and interest of the public in cheap, safe, and rapid 

transit; and if they owed a duty to run their trains with reference to trespassers or 

licensees, to look out for them, to slacken speed, and perhaps to stop, wherever 

they have reason to expect them, the public would suffer, and the public duty 

would not be discharged.”  202 Ill. at 561.   

Even if a train crew saw an object near the tracks, there was no duty to slow 

down or stop the train to investigate whether the object, in actuality, was a human 

being.  For instance, in Joy, 263 Ill. at 470, this Court rejected a claim that a train 

engineer was negligent in failing to stop the train to investigate whether an object 

he saw near the track was a human being.  This Court explained: “where an 

accident occurs at a place where the railroad company is under no duty to look 

out for trespassers, the question is not whether the engineer could see the object, 

but is whether he did see it and discover it to be a human being in time to stop his 

train and avoid the injury.”  Id. at 469.   

Further, even if a train crew saw a pedestrian on the right-of-way, they were 

justified in initially assuming that he or she “would do what a reasonably prudent 

man would do and refrain from going upon the track or putting himself in a place 

of danger.”  Robertson, 388 Ill. at 584.  Accord, Morgan, 327 Ill. at 345; Illinois Cent. 

R. Co. v. Hall, 72 Ill. 222, 224 (1874).   

Additionally, courts construed narrowly the requirement that a discovered 
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trespasser be “in a place of danger.”  See, e.g., Rhodes, 172 Ill. 2d at 229-30 (the “place 

of danger” exception did not apply where an injured trespasser was discovered in 

a “relatively safe location” on railroad premises); Briney v. Illinois Cent. R. Co.,  401 

Ill. 181, 187, 190 (1948) (a boy standing 8 feet away from a moving train was “in a 

safe place”); Morgan, 327 Ill. at 345 (even on a narrow path between a fence and 

train tracks, there was still “room for the train to pass without injuring [a 

trespasser]”), Illinois Cent. R. Co. v. Hetherington, 83 Ill. 510, 515 (1876) (“there was 

space enough on either side of the track, where [a trespasser] might have walked 

and avoided the injury”).   

Construed so narrowly, it is perhaps not surprising that the “discovered 

trespasser” exception applied only rarely.  Our research has located just one case, 

decided 120 years ago, in which this Court applied the “discovered trespasser” 

exception to hold a railroad liable for an injury caused by a moving train.  See 

Kotoski, 199 Ill. at 386-87 (trainman “actually saw,” and called to, pedestrians on a 

narrow bridge to run away, but did nothing to stop the train). 

This historic review of the “discovered trespasser” exception shows that 

this Court has been reluctant to hold railroad companies liable in tort for injuries 

caused by moving trains, especially in the locations where trespassers’ presence 

could not be reasonably expected.  As we explain below, following this Court’s 

2012 decision in Choate, the “discovered trespasser” exception to a landowner’s 

duty as to its premises can no longer form the basis of a legal duty in cases 

involving injuries by moving trains.  
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B. Following Choate, the “Discovered Trespasser” Exception Can No 
Longer Form the Basis of a Legal Duty in Cases Involving Injuries 
by Moving Trains. 

 

In Choate, this Court made the “open and obvious danger doctrine” 

applicable to cases involving injuries by moving trains.  As we explain below, 

following Choate, the “discovered trespasser” exception can no longer form the 

basis for imposing a legal duty in cases involving moving trains because: (a) it is 

inconsistent with the open and obvious danger doctrine; (b) it would make it 

impossible for courts to decide the issue of legal duty as a matter of law, and (c) it 

would result in the lack of uniformity in case dispositions.   

1. “The discovered trespasser” exception is inconsistent with the 
open and obvious danger doctrine. 

 

As we explained above, the “discovered trespasser” exception turns on 

whether or not a train operator actually observed a trespasser in the path of an 

oncoming train.  Yet, it is well established that, in cases involving dangerous 

conditions on landowners’ premises, the existence of a duty turns on the nature of 

the dangerous condition – whether it is latent/hidden versus “open and obvious” 

– not on defendants’ knowledge that the condition presents a risk of injury.  For 

instance, in Choate, the railroad had “actual knowledge that children were 

trespassing on its property and interacting with moving trains.”  2012 IL 112948, ¶ 

59 (J. Kilbride, dissenting) (emphasis in the original).  Despite the railroad’s actual 

knowledge of the risk of injury to children, this Court ruled that it had no duty to protect 

the minor plaintiff because a moving train constituted an open and obvious 
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danger, which the minor was expected to appreciate and avoid.  Id., ¶¶ 35, 45. 

Similarly, in Bruns v. City of Centralia, 2014 IL 116998, the City of Centralia 

knew about a sidewalk defect on the way to an eye clinic.  The eye clinic called the 

City at least twice, reporting that pedestrians “had tripped and fallen on the 

sidewalk.”  Id., ¶ 5.  Despite the City’s actual knowledge of a risk of injury, this 

Court ruled that the City owed no legal duty to protect the elderly plaintiff who 

tripped and fell on the sidewalk defect, because the defect constituted an open and 

obvious danger, which she was expected to avoid.  Id., ¶ 37.  The Court explained: 

“The plaintiff's position is contrary to the very essence of the open and obvious 

rule: because the risks are obvious, the defendant could not reasonably be 

expected to anticipate that people will fail to protect themselves from any danger 

posed by the condition.”  Id., ¶ 34 (internal citations omitted). 

Likewise, in Bucheleres v. Chicago Park Dist., 171 Ill. 2d 435, 439 (1996), the 

Chicago Park District knew that persons had previously sustained injuries by 

diving into Lake Michigan from a ledge in its park.  Despite defendant’s actual 

knowledge of the risk of injury, this Court ruled that it owed no legal duty to 

protect the plaintiff, who was injured by diving into the lake, because the danger 

of diving was open and obvious.  Id. at 459. 

In other words, in cases involving open and obvious dangers, defendants’ 

actual knowledge of the risk of injury does not constitute the basis for imposing a 

legal duty.  This is in stark contrast to the “discovered trespasser” exception, which 

focuses on whether or not a train operator observed a trespasser on the tracks.  
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Hence, the “discovered trespasser” exception is inconsistent with the open and 

obvious danger doctrine.   

Indeed, the “discovered trespasser” exception would effectively create a 

loophole to avoid the application of the “open and obvious danger” doctrine in 

cases involving injuries by moving trains.  This is because, in all such cases, a 

trespasser, by definition, would be positioned in the path of an oncoming train – 

either on train tracks or in their immediate vicinity.  Hence, in each case, plaintiffs 

could allege, like the plaintiff did here, that the trespasser was “in the direct line 

of vision” of train operators and, thus, should have been “clearly visible” to them.  

Even if the collision happened at night in a remote location, plaintiffs could allege 

– like the plaintiff did here – that a train was “equipped with headlights” which 

“provided additional illumination,” and thus the train crew must have seen the 

trespasser.  C. 121; A. 7.  These allegations would be sufficient to impose a legal 

duty on the railroad to protect a trespasser from a risk of injury by a moving train 

-- which would be contrary to the Choate holding.  Because the “discovered 

trespasser” exception is inconsistent with the “open and obvious danger” doctrine, 

it should no longer be applied. 

2. The “discovered trespasser” exception would make it impossible 
for courts to decide a legal duty as a matter of law. 

 

Additionally, if the “discovered trespasser” exception applies in lieu of the 

open and obvious danger doctrine, the existence of a legal duty could never be 

decided as a matter of law by the court; it would always constitute a question of fact 
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for a jury.  As we explained, the “discovered trespasser” exception turns on whether 

or not a train operator actually observed a pedestrian in the train’s way and was able 

to identify him or her as a human being prior to the collision.  Consequently, to 

determine whether a defendant owed a duty to a plaintiff in a given case, it would 

always be necessary to question the train operator about (1) whether or not any of 

them actually saw the pedestrian and, if they did, (2) whether they identified him 

as a human being who would not remove himself from danger.  Hence, the case 

by necessity would proceed to fact discovery.   

But fact discovery alone would not be enough. Even if the train operator 

testifies that he or she did not see a pedestrian, or did not identify him as a human 

being in time to avoid the injury, plaintiffs could argue that such testimony was 

self-serving and not credible, and that the jury should be the ultimate judge of 

witness’ credibility.  Moreover, parties would likely engage in expert discovery, 

retaining accident reconstruction experts to opine on whether a reasonable train 

operator should have been able to see the pedestrian.  Indeed, plaintiff plans to 

make a similar argument in this case – he had asked for all camera footage from 

head cars of trains that passed Quiroz, to determine whether a train operator 

should have been able to see him from the operator’s position in the head car.  See 

C. 127-28 (seeking footage from “video cameras on the front of” the trains that 

passed Quiroz); A. 13 – A. 14.   

Consequently, in all cases involving a train vs. person collision, it would be 

the jury deciding whether or not defendants owed a legal duty to the plaintiffs in 
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a given case – because the key issue, i.e., whether or not the train operator actually 

observed the pedestrian and identified him as a human being, would be left to the 

jury’s credibility determination.  Such an outcome would contradict the well-

established principle that the existence of a legal duty in a given case is a question 

of law for the court to decide, not a question of fact to be decided by the jury.  

Choate, 2012 IL 112948, ¶ 22.  

3. Application of the “discovered trespasser” exception would result 
in the lack of uniformity in case dispositions. 

 

Additionally, if a railroad’s duty to a trespasser depended on whether or 

not a train operator happened to observe a trespasser prior to the collision, then 

there would be no uniformity and no predictability in the outcomes of cases 

presenting similar facts.  Under identical circumstances, if a train operator does 

not observe a trespasser, there would be no legal duty; but if the train operator 

happened to see the trespasser, the railroad company could be liable for the 

trespasser’s injuries.  In other words, the existence of a legal duty would depend 

on a happenstance – whether or not a particular train operator happened to see 

the trespasser prior to the collision.  This would undermine the significant interest 

in articulating legal rules that provide for consistent and predictable outcomes.  

See, e.g., Imperial Apparel, Ltd. v. Cosmo’s Designer Direct, Inc., 227 Ill. 2d 381, 400 

(2008) (in a defamation case, emphasizing the value of ensuring “consistent 

outcomes” when applying the same legal standard to a media vs. non-media 

defendant); Townsend v. Sears, Roebuck & Co., 227 Ill. 2d 147, 157 (2007)  (in a choice-
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of-law context, emphasizing the value of “predictability of outcome” when 

applying the place-of-injury rule). 

On a related note, if the existence of a legal duty, and a railroad’s ensuing 

liability, depended on whether or not its train operator actually saw the trespasser, 

then train operators might be discouraged from revealing their actual knowledge 

out of fear of losing their job -- which is yet another reason why plaintiffs would 

undoubtedly question the veracity of train operators’ testimony and insist that a 

jury should be the final arbiter of their credibility. 

Finally, such an outcome would create a situation in which railroad 

companies, including municipal corporations such as the CTA, would be put to 

the expense of defending themselves in costly discovery and trial in cases where a 

party in the best position to avoid the incident is a trespasser – because absent the 

trespasser coming onto the railroad’s right-of-way and his or her voluntary 

exposure to the unmistakable danger, the incident would not have happened.  This 

also would make railroads potentially liable for suicide-like behaviors of 

trespassers – something that has never been a part of the Illinois law.  As this Court 

held in Choate, “It has never been part of our law that a landowner may be liable 

to a trespasser who proceeds to wantonly expose himself to unmistakable danger 

in total disregard of a fully understood risk . . . .”  2012 IL 112948, ¶ 39.   

For all these reasons, this Court should not carve an exception to the open 

and obvious danger doctrine in cases involving “discovered trespassers.”  Like in 

other cases involving open and obvious dangers, the existence of a legal duty 
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should turn on the reasonable foreseeability of injury, not on whether a train 

operator happened to spot a trespasser. 

But even if this Court decides to apply the “discovered trespasser” 

exception in the instant case, the plaintiff’s complaint still should be dismissed.  As 

we explain below, plaintiff failed to set forth well-pleaded allegations supporting 

the application of the “discovered trespasser” exception in this case. 

IV. ALTERNATIVELY, THE COMPLAINT SHOULD BE DISMISSED 
BECAUSE IT FAILS TO SET FORTH WELL-PLEADED ALLEGATIONS 
SUPPORTING THE APPLICATION OF THE DISCOVERED 
TRESPASSER EXCEPTION. 

Even if this Court applies the “discovered trespasser” exception, the 

plaintiff’s complaint still should be dismissed because: first, the “discovered 

trespasser” exception never encompassed a duty to be on a lookout for trespassers 

or objects near the tracks (Counts III and IV); and second, the allegation that CTA 

personnel “saw” the decedent lying next to the tracks in the subway tunnel is 

conclusory and therefore insufficient to plead that the CTA “discovered” him in 

time to avoid the injury (Counts I and II).  Moreover, plaintiff never alleged that 

an operator of the train that came into contact with the decedent could have done 

anything differently to avoid the collision.   

A. Illinois Law Never Required Railroads to Be on the Lookout for 
Trespassers Where Their Presence Was Not Reasonably 
Foreseeable.  

 

In reversing the circuit court judgment, the appellate court “revived” 

causes of action alleging that the CTA has a duty to be on the lookout for 
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trespassers or objects inside its subway tunnel. Specifically, Counts III and IV 

allege that the CTA engaged in willful and wanton misconduct by failing to: 

“operate its rapid transit trains with personnel who watched for objects and people 

who might be situated in the area where said trains were directed;” “keep a proper 

and sufficient lookout” for “objects or people in the area where the trains were 

traveling,” and “view its security monitors . . . to determine whether people in the 

area being monitored were endangered.”  C. 126; A. 12.  But as we explained 

above, the “discovered trespasser” rule, on which the appellate court relied, never 

imposed a duty on railroads to be on the lookout for trespassers, let alone “objects” 

near the tracks, especially where – as here -- the presence of trespassers was not 

reasonably foreseeable.  See supra at pp. 37-38.  Accordingly, because Counts III 

and IV plead duties that are not recognized in Illinois, they should be dismissed 

with prejudice. 

B. The Allegation that CTA Personnel “Discovered” Quiroz Prior to 
His Fatal Injury Is Conclusory. 

 

Further, Counts I and II alleging that the CTA personnel “saw [the 

decedent] as he lay next to the tracks,” C. 122-23, ¶ 17, should be dismissed because 

this allegation is conclusory and thus insufficient to plead that the CTA 

“discovered” Quiroz prior to the fatal injury. 

Illinois is a fact-pleading jurisdiction, and “a plaintiff must allege facts, not 

mere conclusions, to establish his or her claim as a viable cause of action.”  Napleton 

v. Village of Hinsdale, 229 Ill. 2d 296, 305 (2008).  The only facts supporting the 
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plaintiff’s assertion that train operators actually saw the decedent are: that he had 

fallen in the area “next to the tracks,” that he was allegedly in the train operators’ 

“direct line of vision,” that the area in the subway tunnel where he lay was 

allegedly “a lighted area,” and that the trains “were equipped with headlights 

which . . . provided additional illumination onto the area in front of the trains.” C. 

121-23, ¶¶ 7-9, 17; A. 7 – A. 9.  But these allegations merely provide an inference 

that the train operators should have seen the decedent, not that they actually saw 

him.   Absent are any allegations that a train slowed down in the area where the 

decedent lay next to the tracks, or that any CTA employee walked up to him prior 

to his injury – which would have tended to show that the CTA personnel noticed 

him prior to the injury.  And as we explained above, courts applying the 

“discovered trespasser” exception required plaintiffs to show that the train crew 

actually observed the trespasser and identified him or her as a human being – not 

that they should have seen him or her – prior to the collision.  See, e.g., Joy, 263 Ill. at 

468; O’Connor, 189 Ill. at 564.  

Further, nowhere in his complaint does plaintiff allege that, prior to the 

injury, the CTA personnel identified the decedent as a human being and not an 

inanimate object, such as a piece of debris blown into the subway tunnel.  

Plaintiff’s own complaint alleges that, “from time to time,” there was “debris on 

the ground outside the boarding area of the tunnels.”  C. 121-22, ¶ 10; A. 7 – A. 8.  

After all, the decedent was “[lying] next to the tracks” inside the subway tunnel, 

not standing upright.  C. 122-23, ¶ 17; A. 8 – A. 9.  Significantly, plaintiff alleges 
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that the CTA personnel should have been on a lookout for “objects” that “might 

be situated” in the area where the trains were traveling.  C. 126, ¶21(a); A. 12.  

Thus, plaintiff seems to acknowledge that the decedent could have been easily 

mistaken for an abandoned object.  But as we explained above, Illinois law never 

required trainmen to slow down or stop the train to investigate whether an object 

they see near or on the track is a human being.  See, e.g., Joy, 263 Ill. at 469-70.  

Moreover, the classic example of a “discovered trespasser” exception 

involves a situation where a train operator observes a trespasser in a position of 

danger, with sufficient time to take actions to avoid an injury, but fails to do so.  

See, e.g., Joy, 263 Ill. at 467-68, Kotoski, 199 Ill. at 387-88; Noble, 142 Ill. at 587-88.  

Plaintiff makes no pretense that this is such a case.  Plaintiff never alleges that the 

train operator whose train came into contact with the decedent could have done 

anything differently to avoid the accident.  Rather, plaintiff’s allegations focus on 

the operators of the two trains that had passed the decedent without making 

contact.  Specifically, plaintiff alleges that “notwithstanding the presence of [the 

decedent] in a position of peril, no attempt was made, in order to avoid a collision 

between another CTA rapid transit train and the [decedent], to notify other CTA 

personnel in order [to] stop or delay other rapid transit trains operated by the CTA 

from operating in the area where [the decedent] was situated and remained in 

obvious peril.”  C. 123, ¶ 19 (emphasis added); A. 9.  These allegations tacitly 

acknowledge that CTA train operators could not have observed the decedent 

inside the tunnel, and identified him as a human being, in time to slow down or 
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stop the train to avoid the injury.  Accordingly, plaintiff seeks to impose on the 

CTA train operators a different duty – a duty to report to “other CTA personnel” 

the objects that they see near the tracks, so that the “other CTA personnel” could 

stop “other rapid transit trains” to investigate whether the object is a human being.  

A. 9.  Such a duty to report has absolutely no precedent in Illinois law; it cannot 

support a claim of ordinary negligence, let alone a claim of willful and wanton 

misconduct. 

Therefore, in the alternative, the plaintiff’s second amended complaint 

should be dismissed because it fails to adequately plead the “discovered 

trespasser” exception. 

CONCLUSION 

_________ 

For the foregoing reasons, the Appellate Court ruling should be reversed, 

and the circuit court judgment in the CTA’s favor should be affirmed.   

 

Respectfully submitted,   BRAD JANSEN 
        Acting General Counsel 
 
       s/ Irina Y. Dmitrieva  
      BY: IRINA Y. DMITRIEVA 

Chief Counsel-Compliance, 
Policy & Appeals 

       567 West Lake Street, 6th Floor 
       Chicago, Illinois 60661  
       (312) 681-2932 
       idmitrieva@transitchicago.com 
       appeals@transitchicago.com
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