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I
POINTS AND AUTHORITIES

L The City of Crest Hill correctly relied on Illinois annexation law to define
the term “contiguous” when it created the Weber TIF District.

Henry County Board v. City of Orion, 278 1ll. App. 3d 1058 (1996) ...............
........................................................................ 3,6,7,8,9,10,11, 14

Michigan Avenue National Bank v. County of Cook, 191 I1.2d 493

(2000).....eeeeeeeeeieeeeeeeeeeeeeeeeeeeeeeeeeae e —— e et taa st —————————————————————————— 4
Illinois Tax Increment Redevelopment Act, 65 ILCS 74.4-4(a) ................ 2,7,8
Tlinois Annexation Act, 65 ILCS 5/7-1-1 ....ecovvviviiiiiiiinieeeieeeieneeeeeennns 57,9
Geisler v. City of Wood River, 383 TI1. App. 3d 828, (2008) ......ceeeeeevenennnnn. 10

 Business District Development and Redevelopment Law 65 ILCS 5/11-74.3- 1 et
R 5,10,13

People ex rel. Illinois Department of Labor v. E.R.H. Enters., Inc., 2013 IL
L 0 L 11

Illinois Comptroller website: https://illinoiscomptroller.gov/financial-data/local-
govemment-division/upload—tzf-reports/ retrieved September 17, 2020............11

IL. Parcels A and Parcel B are contiguous under Illinois annexation law.

People ex rel. Gray v. Village of Hawthorne Woods, 19 1ll.2d. 316 (1960)........ 11
People ex rel. Admonowski v. Village of Streamwood, 15 1l1. 2d. 595 (1959) .....12

People ex rel. lllinois Department of Labor v. E.R.H. Enters., Inc., 2013 IL

TIS5106 coneieniniiiiiinii et et ee et et e e e e s e e e ea e aneas 11

Mlinois Public Utility Act, 220 ILCS 5/5-104(C) ....vuvvuvrirneeneeereinennenenennn 13

Illinois Tax Increment Redevelopment Act, 65 ILCS 74.4-3(2) .........cuveuvnneee 2

Illinois Annexation Act, 65 ILCS 5/7-1-2(2) ....uevurveenereiniierereeniineenenennens 13
3
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i
NATURE OF THE CASE

The City of Crest Hill created the Weber Road Corridor Redevelopment Project
Area (“Weber TIF District”) by adopting ordinance numbers 1758, 1759 and 1760
(collectively, “TIF Ordinances”) all of which are required to be enacted by the Illinois
Tax Increment Redeveiopment Act (TIF Act) for a municipality to use a TIF. In
Ordinance no 1759, the City made the required finding that the properties in the Weber
Road TIF District were contiguous as required by the Act. (C 1141) The School Board of
Richland filed suit, challenging the validity of the TIF Ordinances, claiming that certain
parcels of properties in the Weber TIF District were not contiguous because they were
separated by a public utility right-of-way, and further, that the City violated the
procedural requirements set forth in the Act in relation to its interactions with the Joint
Review Board (JRB), which the TIF Act required the City to convene. The parties filed
cross-motions for summary judgment and the Circuit Court granted the City’s motion for
summary judgment, finding that the properties were contiguous and that the City
complied with the procedural requirements of the Act. Richland appealed the Circuit
Court ruling to the Third District Appellate Court, which found that the City wrongfully
relied on annexation law to define “contiguous,” holding the properties to be non-
contiguous and thus, the Weber TIF District to be invalid. Once the Third District
determined that the properties were not contiguous, it found no need to address
Richland's procedural claims. Board of Education of Richland v. City of Crest Hill, 2020

IL App. (3d) 190225.
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ISSUES PIlgESENTED

The Illinois TIF Act requires that properties in a Redevelopment Project Area
(TIF District) be contiguous, but it does not define the term. This case turns on the
question: can a municipality look to the Illinois annexation law to define the term
“contiguous” for the purpose of creating a TIF district; and if so, are the properties in the
Weber TIF District contiguous when viewed in light of Illinois annexation law?

When the City created the Weber TIF District it found contiguity between aﬁ of
the properties as required in TIF Act. There are two parcels in the Weber TIF District
that are separated by a public utility right-of-way, running parallel and adjacent to both
properties for a length of 234.9 feet. (Both of the Parcels are depicted on Exhibit A
attached hereto.) Illinois annexation law holds that when parcels of property are
separated by a public utility right-of-way they are still contiguous.

In a prior decision (Henry County v. City of Orion, 278 Ill. App. 3d 828 [1996]),
which the Court reiterated in this case, the Third District held that one should look to
annexation law to define “contiguous” within the context of the TIF Act, but in its
holding in this case, the Court held that the City can look only to the express language of
the Act for a definition of the term and cannot read the provisions of annexation law into
the TIF Act. The Third District’s holding if allowed to stand will render the Weber TIF

District invalid, along with many other Illinois TIF districts.
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v
STANDARD OF REVIEW
The parties filed c;'oss-motions for summary judgment, thereby agreeing that
there is no dispute of fact in this case, only questions of statutory interpretation.
Statutory -interpretation is to be reviewed de novo by this Court. Michigan Avenue
National Bank v. County of Cook, 191 111.2d 493, 503, 247 Il1. Dec. 473, 732 N.E.2d 528
(2000).

A\
JURISDICTION

This Court has jurisdiction in this case pursuant to Rule 315. On March 28,
2019, Judge John C. Anderson of the 12th Judicial Circuit Court granted the City’s
motion for summary judgment, finding the TIF Ordinances adopted by the City to be
valid because the properties within the Weber TIF District were in fact contiguous and
that the City complied with the procedural requirements of the Act. Richland appealed
the Circuit Court’s decisioq to the Third District Appellate Court which overturned the
ruling of the Circuit Court in its decision dated July 24, 2020. Board of Education of
Richland v. City of Crest Hill, 2020 IL App. (3d) 190225. On October 3, 2020 the City
filed a timely petition for Leave to Appeal with this Court, which this Court granted on
November 18, 2020.

VI
STATUTES INVOLVED

The City in its appeal asks this Court to determine if the term “contiguous” in the

TIF Act has the same meaning as in Illinois annexation law or if it can only be defined ‘by
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the express language of the TIF Act. The TIF Act requires that all property in a TIF
District be contiguous but does not define the term:

No redevelopment project area shall be designated unless a planand
project are approved prior to the designation of such area and such
area shall include only those contiguous parcels of real property
and improvements thereon substantially benefited by the proposed
redevelopment project improvements. 65 ILCS 5/11-74.4(a) [emphasis
added]

It is the City’s position that if a municipality can look to annexation law, the
Annexation Act provides those physical barriers that do not defeat contiguity:

Any territory that is not within the corporate limits of any municipality but
is contiguous to a municipality may be annexed to the municipality as
provided in this Article. For the purposes of this Article any territory to be
annexed to a municipality shall be considered to be contiguous to the
municipality notwithstanding that the territory is separated from the
municipality by a lake, river, or other waterway or the territory is
separated from the municipality by a strip parcel, railroad or public utility

right-of-way, or former railroad right-of-way . . . 65 ILCS 5/7-1-1)
[emphasis added)]
viI
STATEMENT OF FACTS

1. The parcels of property that Richland contends are not contiguous were annexed to the
City in 2000 and 2002 pursuant to the following ordinances (collectively referred to as
the “Annexation Ordinances™). A map (Map) identifying the three parcels is a part of the
record (C 1036):

A. Parcel A was annexed to the City on July 17, 2000 pursuant to
Ordinance No. 1149;

B. Parcel B was annexed to the City on July 17, 2000 pursuant to
Ordinance No. 1150; and,

C. Parcel C, which Richland refers to as the “Northwestern portion” was
annexed to the City on May 20, 2002, pursuant to Ordinance No. 1245.

2. The City of Crest Hill is an Illinois non-home rule municipality located in Will
County, Illinois.

3. School Board of Richland School District is an Illinois Public School District serving
a portion of the residents of the City of Crest Hill.

7
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4. On November 17, 2017, the City adopted three ordinances: adopting tax increment
financing, adopting the Weber Road Corridor Redevelopment Plan and Project and
designating the Weber Road Corridor Redevelopment Project Area (“Weber TIF
District”) These three ordinances are collectively referred to herein as the TIF
Ordinances”. (C: 27-90)

A. Ordinance No. 1758, approving the City of Crest Hill Weber Road
Corridor TIF Redevelopment Plan and Project in which the City found all
of the properties in the Weber TIF District to be contiguous (C 1141);

B. Ordinance No. 1759, Designating the City of Crest Hill Weber Road
Redevelopment Project Area in connection with the approval of the Weber
Road Corridor (C 1148); and

C. Ordinance No. 1760, Adopting TIF for the City of Crest Hill, Will
County, Illinois in connection with the Designation of the City of Crest
Hill Weber Road Corridor TIF Redevelopment Project-Area (C 1153)

5. All three of the aforementioned ordinances were adopted by a unanimous vote of the
Crest Hill City Council (C 20-90).

6. Richland disputes the contiguity of Parcels A and B, which share a common boundary
of 234.9 feet, separated only by a public utility right-of-way as depicted on the map that
is included in the record (C 1036) (Map); the original and a clearer copy are attached
hereto as Exhibit A for the convenience of the Court. The Parcels are labeled on the Map
as “Parcel A” and “Parcel B” and are referred to herein using the same designation.

7. The ROW is owned in fee by Natural Gas Pipeline, a private utility company located
in Houston, Texas. (C 1007)

8. The City relied on the Third District’s holding in Henry when it created the Weber
TIF District and applied the same contiguity analysis between the Parcels that it relied on
when it annexed the Parcels into the City in 2000 and 2003 respectively.

9. In arguments before the Circuit Court, Richland’s counsel admitted that the definition
of contiguous for the purpose of TIF should be defined as it is in annexation case law,
citing County Board of Henry v. City of Orion, (R 18-19)

10. The Joint Review Board made a negative recommendation that did not comply with
the mandated criteria for a JRB recommendation set forth in the Act. (C 99-117)

11. The Superintendent of Richland admitted in his deposition that Richland had no
objection to the City’s Redevelopment Plan; Richland’s Superintendent testified that
Richland’s objection to the Redevelopment Plan would go away if the City entered into a
revenue sharing agreement with Richland. (C 1059) A
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12. During the JRB meeting, the City’s attorney told the JRB members a negative
recommendation on the criteria set forth in the Act, specifically, whether or not the Plan
complied with the Act. (C 99-117)

13. The City held and adjourned the public hearing in strict conformance with the
provisions of the Act.

14. The parties filed cross-motions for summary judgment; the District Court granted the
City’s motion and denied Richland’s. (C 1475-1476)

15. Richland filed an appeal with the Third District Appellate Court, challenging, inter
alia, the City’s finding that the properties in the Weber TIF District were contiguous and
the City failed to satisfy the procedural requirements of the Act.

16. The Third District found for Richland, Board of Education of Richland v. City of
Crest Hill, 2020 IL App. (3d) 190225, in its opinion dated July 24, 2020 on the issue of
contiguity but did not rule on the procedural issue.

17. On October 3, 2020, the City filed a Petition for Leave to Appeal with the Illinois
Supreme Court. This Court allowed the Petition on November 18, 2020.

VIII
ARGUMENT

L THE CITY OF CREST HILL CORRECTLY RELIED ON ILLINOIS
ANNEXATION LAW TO DEFINE THE TERM “CONTIGUOUS” WHEN IT
CREATED THE WEBER TIF DISTRICT.

The City of Crest Hill adopted the TIF Ordinances, finding all of the properties in
the TIF district to be contiguous, as required by in section 74.4-4(a) of the TIF Act. The
TIF District included two pafcels of property, Parcels A and B, which are separated by a
public utility right-of-way running parallel and adjacent to both properties for a length of
234.9 feet (as depicted on Exhibit A). The City found these Parcels to be contiguous in
accordance with the Third District’s holding in Henry County Board v. Village of Orion,
278 1ll. App. 3d 1058 (1996) and Illinois annexation law. Richland filed suit, challenging

the validity of the City’s TIF Ordinances claiming, inter alia, that the ordinances were
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invalid because properties in the Weber TIF District were not contiguous as required by
the Act.

In Henry, the Court was asked to determine if certain properties in a TIF district
were contiguous. The Third District first noted that the term is not defined in the TIF Act
but should be defined as it is in annexation law:

Contiguity has long been defined in annexation cases [and] . . . We

conclude that this definition of contiguity is well-suited to determine
questions arising under the Act for several reasons.

But in its decision in this case, the Court first affirmed its holding that annexation
case law should define contiguity, but then refused to apply that holding in determining
whether the Parcels in the Weber TIF District were contiguous. The Court held that the
City of Crest Hill could look only to the express language of the Act for a definition of
contiguous but not to annexation law:

. . depart[ure] from the plain language of [the] statute by reading into it
exceptions, conditions, or limitations that the legislature did not express.”
[citation] If our legislature intended “contiguous,” as used in section 11-
74.4-4(a), to include parcels separated by a public utility right-of-way, as
in section 7-1-1 of the Illinois Municipal Code, it would have said so.

Since our legislature did not signal such an intention, we hold the City

cannot “jump” the natural gas right-of-way to establish contiguity between

parcels A and B. Crest Hill at 11.

The Court held that the Parcels in question in the Weber TIF District were not
contiguous because the carve-outs for physical barriers found in annexation cases, such
as a public utility rights-of-way, are not expressly set forth in the TIF Act and are
therefore inapplicable in determining contiguity in TIF Districts. So while confirming its
decision in Henry, the Court in this case reached a different result but did not explain
how it distinguished the case from Henry.

10
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The Third District theﬁ went on to state that in order to support its position, the
City was asking the Court to “ignore the second sentence of the Annexation Act, found in
the Municipal Code in section 7-1-1.” (Crest Hill, 11) But not only did the City not
want the second sentence to be ignored, the City expressly relied on the second sentence
of 7-1-1in finding contiguity in the Weber TIF District. The first sentence of the Act
requires that properties be contiguous in order to be annexed but it is the second sentence
of 7-1-1 that sets out those physical barriers that do not defeat contiguity, making the
second sentence expansive, rather than constrictive. Without these carve-outs, municipal
boundaries would be determined and constricted by a public right-of-way, such_as a
utility right-of-way, just as now TIF Districts will be if this decision is allowed to stand.

Applying the Court’s decision generally, there cannot be a TIF District with
properties »separated by any physical barrier because none is expressly allowed by the
language in the TIF Act. No Illinois TIF District could include properties separated by a
railroad, a forest preserve, a river or even a public street or roadway since there is no
express language allowing a municipality to “jump” these barriers, causing a major
impediment for municipalities looking to use TIF for economic development.

Attached hereto are maps of four existing Illinois TIF districts (attached hereto as
Exhibits B, C, D and E), all of which contain some kind of physical barrier that under
annexation law do not defeat contiguity, but given the Third District’s ruling in this case,
each of these four TIF districts will be invalidated. As depicted on the attached maps,
these TIF districts include properties separated by railroad rights-of-way, public

roadways and even a river even though there is nothing in the TIF Act that expressly

11
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states that a municipality can “jump” any of these barriers. Therefore, applying the Third
District’s holding, these TIF Districts are all invalid.

The Third District’s decision in this case also conflicts with the holding in Geisler
v. City of Wood River, 383 1ll. App. 3d 828 (2008), in which the Fifth District Court
relied on Henry. In Geisler, the Court was asked to determine if two parcels of property
separated by a road were contiguous as required by the Illinois Business District
Development & Redevelopment Act, (65 ILCS 5/11-74.3-1 et seq.) The Business
District Act is another municipal tool for attracting private investment and economic
development. The Business District Act, like the TIF Act, requires that property be
contiguous but does not define the term. Citing Henry, the Geisler Couﬁ held the
meaning of contiguity in a business district should also be determined by annexation case
law, a body of law that is “well suited” to define the contiguity.

Both the Henry and Geisler courts, after holding that the definition of
“contiguous” in the TIF Act and Business District Act should be defined by annexation
law, went on to analyze the facts of their respective cases and found that based on
anpexation law, the properties were not contiguous. o

It is logical that the term “contiguous” would have the same meaning as both use
the term “contiguous” in the context of the physical connection of real property
municipal boundaries and the TIF Act for establishing the boundaries of a TIF District. It
isnot a strefch to assume that since the term used in two sections of the Municipal Code
used in the same context, i.e., determining whether parcels of real property adequately
touch, are interchangeable. People ex rel. Illinois Department of Labor v. E.R.H. Enters.,

Inc., 115106 (Ill. Sup. Ct.). It is reasonable to conclude that the use of the same terms in

12
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three sections of the Municipal Code all addressing the touching of parcels of real
property, i.e., the Annexation Act, the TIF Act and Business District Act, would all have
the same meaning.

Even Richland’s counsel acknowledged in its argument before the Circuit Court,
that Henry stands for the proposition that “contiguous” for the purpose of the TIF Act
should be defined with the same meaning it is given in annexation case law:

Contiguity in this context for a TIF district follows the same case law

interpretations that courts use in the annexation context. When your Honor

is determining whether or not this TIF district contains only contiguous

parcels, what the courts have said, including in the Henry County versus

Village of Orion case, is that you look to judicial interpretations of

contiguity from annexation, okay? (R 18-19)

But now, after stating on the record that annexation law should define “contiguous,”
Richland contends the opposite, that the City of Crest Hill was wrong to look to
annexation law to define “contiguous.” Like the Appellate Court, Richland provides no
reasoning as to why annexation law should define “contiguous” in other TIF districts but
not in this case.

The bolding in this case will apply to all Illinois municipalities so that no
municipality could find contiguity in a TIF District if any of the properties in the TIF
District are separated by even a public road or street. The boundaries of every TIF
district will be constrained and determined by these barriers, so a municipality could not
extend a TIF District beyond a public road, which is not expressly permitted by the
express language of the TIF Act. This will result in an absurd result as economic

development tends to occur in a herd fashion, in that economic development tends to

breed more economic development.

13
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If left to stand, the Third District’s decision in the case will strictly limit
municipalities’ use of TIF to attract economic development. According to the Illinois
Comptroller, there are over 1,500 active TIF- districts in = Illinois.
https:/fillinoiscomptroller.gov/financial-data/local-government-division/upload-tif-
reports/ retrieved September 17, 2020. If any of these 1,500 TIF districts are deemed to
be invalid as a result of the Third District’s decision, contractual agreements, including
redevelopment agreements a municipality entered into or any financial obligations issued
from these TIF Districts would also be invalidated. This would be a disastrous outcome
for many of those municipalities.

I PARCELS A AND PARCEL B ARE CONTIGUOUS UNDER ILLINOIS
ANNEXATION LAW.

If this Court affirms that annexation case law is still “well suited” to look to for
definition of “contiguous” for the purpose of TIF, Parcels A and B in the Weber TIF
District must be found to be contiguous. Parcels A and B abut one aﬁother for a length of
no less than 234.9 linear feet, which Illinois Courts have found to be more than adequate
to find contiguity. In People ex rel. Gray v. Village of Hawthorne Woods, 19 111.2d 316,
318 (1960), this Court found contiguity, “ . . . when the territory sought to be
incorporated was composed 'roughly of three areas, the two largest of which have a
connecting common boundary for a distance of only 128.7 feet.” Hawthorne, at 319. In
this case, Parcels A and B have a common boundary of 234.9 feet separated only by a
public utility right-of-way, which is both adjacent and parallel as required by this Court
in Peqple Ex. Rel. Admonowski v. Village of Streamwood, 15 1l1. 2d. 595 (1959). There
can be no question as to the two Parcels being contiguous if assessed under annexation

law.

14
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In his concurrence, Justice Holdridge stated that the Court need not even address
whether the parcels were contiguous because the utility right-of-way in this ‘case is
privately owned and therefore the “public” utility right-of-way carve-out does not apply.
However, the Illinois Public Utility Act defines the term “public utility” as not including
any “public utilities that are owned and operated by‘any political subdivision.” E.R.H.
c1t1ng 220 ILCS 5/5-104(¢). So a “public” utility by definition under the Illinois Public
Utilities Act must be privately owned. So the term “public” utility right-of-way does not
mean that the utility is owned by a public entity.

Both Richland and Justice Holdridge also took note of the fact that the utility
right-of-way was not included in the Wéber TIF District, which the City could not
include in the TIF District because it is not within the “territorial limits” of the City, as
required by the TIF Act. 65 ILCS 5/11-74.4-3(a) The Parcels that Richland contends
are not contiguous were annexed into the City in 2000 and 2002 when the City adopted
ordinance numbers 1150 and 1245. When the City annexed Parcels A and B, it “jumped”
the same utility right-of-way at issue in this case to establish contiguity. The City did not
annex the right-of-way at that time, because the owner of the right-of-way, a natural gas
company in Texas, had no interest in annexing to the City and the Annexation Act
requires the consent of an owner for annexation unless certain conditions are present that
allow a municipality to forcibly annex properties, conditions that are not present in this
case. 65 ILCS 5/7-1-2(a) Thus, the right-of-way is not in the City’s territorial limits or
the Weber TIF District.

While the ThirdADistrict also addressed point-to-point touching noting that it will

defeat contiguity, point-to-point touching is not an issue in this case. In its original

15
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complaint, Richland argued that the City had found point-to-point touching to create the
Weber TIF District, an argument that was abandoned somewhere along the way in this
litigation. The Appellate Court stated in its opinion, the “only way to get contiguity to
parcel B from parcel A [actually parcels A and B as noted in the record at C 1036] was
by jumping the 234.9 foot portion of the natural gas right-of-way,” (Crest Hill, at 10)
thereby acknowledging in its decision that the two Parcels touched for a length of 234.9
feet, a distance that precludes a claim of point-to-point touching. |

Finally, after reviewing Henry and the other issues cited in its decision, the Court
concluded:

This appeal boils down to one question - does the [TIF] Act allow the City

to “jump” the 234.9 foot portion of the natural gas right-of-way to

establish contiguity and for the reasons discussed below, we conclude the

answer to this question is ‘no.”” Crest Hill at 10.
The Court gave no explanation as to how or why it distinguished this case from its
holding Henry.

CONCLUSION AND RELIEF REQUESTED

For the reasons stated herein, the City hereby asks this Court to reverse the
decision of the Appellate Court and affirm the decision of the Circuit Court upholding the
validity of the City’s TIF Ordinances. Unless it is overturned by this Court, the Third
District’s decision will have a material detrimental impact on existing TIF districts and
municipalities’ ability to use TIFs in the future and on any financial obligations issued or
contractual obligations entered into from these TIF districts.

In its complaint, Richland also challenged the City’s compliance with the

procedural requirements of the TIF Act in terms of its interactions with the JRB, a

16
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determination that was based on the facts presented by the parties to the Circuit Court.
After reviewing the facts, the Circuit Court found that the City complied with the
procedural requirements of the Act finding that “If anything, the evidence suggests that
the school board took an obstructionist position but Crest Hill did everything it was
required to do, and everything that was reasonable to do. In short, Crest Hill complied
with the TIF Act.” (C 1475-76)

And now, the City of Crest Hill respectfully asks this Court to reverse the

judgment of the Appellate Court and affirm the holding of the Circuit Court.

Respectfully submitted,

A /(/{('7/; QL(’J/L%

One of the Attorneys for Appellant

By:

Mary J. Riordan — 6196209 Scott Hoster — 06190498
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2020 IL. App (3d) 190225

Opinion filed July 24, 2020
 INTHE
APPELLATE COURT OF ILLINOIS
THIRD DISTRICT
2020
THE BOARD OF EDUCATION OF ) Appeal from the Circuit Court
RICHLAND SCHOOL DISTRICT NO. 88A, ) of the 12th Judicial Circuit,
: anminoisPubthohooansum, ; Will County, Illinois,
Plaintiff-Appellant, )
) Appeal No. 3-19-0225
v. ; Circuit No. 18-CH-19
THE CITY OF CREST HILL, an Illinois )
* Non-Home Rule Municipal Corporation, ) Honorable
) John C. Anderson,
: De&dmAppeM ) Judge, Presiding.

JUSIICEWRIGI-Hdehvaedﬁejudsmentofﬂwcout,wﬂhopmon.
Presiding Justice Lytton concurred in the judgment and opinion.
JusﬁceHoldﬂdgespeciallyeomd.wiﬂlopinion.

OPINION

'R Plaintiff filed a verified comphint challenging the tax increment financing (TIF)
ordinanoes approved by defondant o establish the Weber Road Corridor TIF Distriot TTF District
under the Tex Increment Allocation Redevelopment Act (Act), 65 ILCS 5/11-74.4-1 ef saq. (West
2016). Each party filed a cross-motion for summary judgment. The circuit court granted summary
judgment for defendant. Plaintiff appeals. |
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L. BACKGROUND
ﬂhnnuﬁdﬁwhunmﬁﬁmmﬂauman0mnwdmhnmnmmumqmﬁn&ﬁqﬂhue

- facts 0 the Act. Before beginning this task, & brief overview of the events culminating in the

establishment of the TIF District and the parties’ arguments in the circuit court is appropriate, _
A. Establishment of the TIF District
~ In July 2017, defendant, the City of Crest Hill (City), requested and received a TIF
Redevelopment Pian and Project (Plan), prepared by Camiros, Lid., under the Act. The Plan
included a conclusion that the proposed project area qualified as a redevelopment project area
because it was a “blighted area” under the Act. See id, § 11-74.4-3(a).! |
- Consistent with its obligation under section 11-74.4-5(b) of the Act, the City convened a
joint review board (JRB). Seo id. § 11-74.4-5(b). Section 11-74.4-5(b) states a JRB shall include:
 “a representative selected by each community college district, local elementary
school district and high school district or each local community unit school district,
pack district, library district, township, fire protection district, and county that will
have the authority to directly levy taxes on the property within the proposed
n&wﬂqmnﬂﬁmkﬂmmaadwﬁmeﬁuﬂnpmpuqhubwmmmmnpnkuaua
hammmmtanmmumwmmsdamﬂhwﬁwmmmmnwyuﬂapmmcmumnﬂ'
. . . :
mm«,mﬁonuﬂu-s(b)mmmmsmim“(imepubucmpmg
mmmmmmn«m@m,pﬁnmwm
(i) proposed amendments to the redevelopment plan or additions of parcels of property to the

WmndmuuyNHWMMﬁxﬂﬁdmduuPqmmﬂﬁnmswqmudpﬁwt Y
hmmmﬂpmyﬂmSuﬁsnlssnFMAQGXDOMmQMGLHMndummyaméz:::?amuaf
uufadmﬂﬁu&npqnudpmuumuu14&mndﬁumnpmunm&nitsHJ%AQGNQGQ

-2
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redevelopmmmm-tobeadopbd‘by.ﬁemmicipality.’; Id. The JRB then renders “an
advisory, non-binding recommendation” on the redevelopment plan and project. See id -

13 Plsintif, Board of Education of Richland School District No. 88A (School Board), slected.
Joe Simpkins as its representative on the JRB convened by the City in this case. The JRB met for
the first fime on October 10, 2017, in the City”s council chambers, where a vote to approve the
TIF District failed. Thus, the City’s attorey suggested that the JRB “prepare a statement setting
forth the reasons that [the] Plan cither failed to comply with the Act or how the property did not
meet the [TIF] eligibility requirements.” The JRB continued the meeting until November 6, 2017,

st which time the JRB reconvened and adopted a written statement that the TIF District

" “uot bo created beoause the proposed Redevelopment Projoct Area does not mest
the criteria for designation as a TIF District under the TIF Act. The [JRB] finds that
[TIF] is not needed to encourage redevelopment within the Redevelopment Project
Area, and the Redevelopment Project Area would experience redevelopment in the
absence of [TIF], The [JRB] finds that the creation of the *** [TTF] District would
havo a significant negative impact on the affected taxing districts, by the redirection
of critical property taxes away from the affected taxitig districts into a TIF fnd for
up to twenty three (23) years.” |

19 According to the transcript of the November 6, 2017, meeting of the JRB, the City’s
sttorney asked for moro “specificity on how [the TIF Distriot] fail to meet the criteria.” Regarding
an obligation of the City to respond to the JRB’s written statement, the City’s attorney stated, “I'm
not quite sure, frankly, what we're responding to because it sounds like *** the TIF [Dlistrict
doesn’t méct the criteria, but there is no specificity as to which criteria aren’t met and whether it
ismeded.”lnrespome,ﬂxeSchoplBoard’satﬁomymdthstifdwCity
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“takes the position that it has met llits obligations with regard to [TRB] proccedings and
ithgomgtogoaheadmyway[m],itmdothat‘“[hn][t]hemm
approach for the City would be to interact with the JRB as called for under the TIF [AJot.”
Thereafter, the JRB voted to reconvene on the tentative date of December 4, 2017. Also on
" November 6, 2017, after recciving the JRB's Written statement, the City held and adjoumned a
~ publio hearing on the TIF District.

q10 On November 20, 2017, the City’s mayor, Raymond Soliman, wrote a letter o the School
Board’s JRB representative, Simpkins, asserting that the JRB did not cite “any specific challenges
to the [Plian” and eny determination regarding the need for redevelopment was “ finding 1o bo
made by the municipality.” In the letter, the mayor stated, “there is no reason for the City to meet
with the JRB members on December 4th.” According to the mayor, the JRB's written statement
recommending a rejection of the TIF District was “legally deficient to the point that there [wejre
no amendments the City c[ould] make to address the JRB objections.” On this same day, the City
unanimously approved three TIF ordinances establishing the TIF District.

1 wmmmmbmofﬂnmmummncnynanonnwmbu4.zol1,m
were informed that the scheduled meeting was cancelled. The JRB conducted a meeting in the
haliway of Crest Hill City Hall to affirm the recommendation to reject the TIF District.

712 B. The School Board's Verified Complaint

q13 On January 2, 2018, the School Board filed a verified complaint against the City, alleging
that the three TIF ordinances approved by the City were invalid due to noncompliance with the
statutory mandates of the Act. First, the School Board stated that the northwestern portion and the
mhduofﬁeﬁFDh&iotmmtcmﬁgmgumunbymﬁmll-ﬂHa)‘(mﬂ '
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§ 11-74.4-4(a)). For context, we have included maps of the TIF District, with court notations,

immediately below.

Map 1—TIF District Map

23‘4,9 &;::1 66 feet of
portion of the : L Randich
Natural Gas Road
Right of Way

Pascal B

Parcel G i

- Parcel A

Intersection
of Weber ]
Foadand Su—
W, Division
Streel

Map 2—Enlarged TIF District Map with Measurements and Highlighted Boundary

914 The School Board's complaint also alleged that the City failed to comply with certain
procedural requirements of the Act. Specifically, the School Board alleged that (1) the City failed
to provide administrative support to the JRB by publishing agendas and providing meeting space
and administrative staff on October 10, November 6, and December 4, 2017; (2) the City
improperly adjourned a public hearing on the TIF District before the JRB held its meeting
scheduled for December 4, 2017; (3) the City failed to meet and confer with or resubmit a revised

 Plan to the JRB after receiving the written statement recommending a rejection of the TIF District;

A011
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and (4) the City improperly approved the ordinances establishing the TIF District before mecting

mdmmm;wmmmwngammm@mgmenmbﬂ,zon,mmww
by the JRB. As a result of the City’s noncompliance with the Act, the School Board requested that |
the City be enjoined from advancing its TIF District.

q15 C. Cross-Motions for Summary Judgment

- 916 OnDeoembuzl,ZOI&ﬁCitymdﬂleSchoolBoardﬁledmmoﬁmsﬁmnwy
judgment. Thereafter, the parties filed responses and replies to the cross-motions for summary
: Mmmm’meoﬁvemﬁmmdmmmmmlybehw.

917 1. The City’s Cross-Motion for Summary Judgment

q18 In its motion for summary judgment, the City addressed the verified complaint’s allegation
Mﬁemmﬂiﬂmnaeonﬁgm&umquhdbysecﬁonll-nﬂa)mecw.poimﬁm.
Mﬁe&hoolhwd’sdhgﬁmwasbuedm“smapwi&themeﬁmpommy
[‘Wﬂofmmhwmpm”hwmﬁecmmvmdoﬁcialwm&nmy
mwmmmmmmmmﬁonofmﬁnmpuahnmqmn
117smawmmbmmmwmwﬂm“ sufficient during the annexation of parcel
C. Likewise, the City relied on “jumping” the natural gas right of way for purposes of the prior
annexation of parcel B, as it claimed was expressly allowed by section 7-1-1 of the Ilfinois
Municipal Code (id. § 7-1-1). In addition, the City’s motion for summary judgment addressed the
allegations pertaining to the Act’s procedural requirements.

q19 2. The School Board’s Motion for Summary Judgment

120 The School Board's motion for summary judgment addressed the issue of contiguity.
Initially, the School Board rejected as irrelevant the City’s contention that “there exists 1,175 linsar
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feet of common boundary establishing contiguity™ between parcels B and C. The School Board
contended parcels A and B, not parcels B and C, were noncontiguous under the Act. .

121 Likewise, the School Board rejected the City’s contentions with respect to past
annexations. The School Board pointed out that annexations and TIF are governed by independent
sections of the Hiinois Municipal Code. In the School Board’s view, the portion of the Illinois
Municipal Code governing TIF did not allow the City to “jump” the 234.9 foot portion of the
‘natural gas right-of-way to establish contiguity between parcels A and B. Again, the School Board
argued that these parcels, not parcels B and C, were noncontiguous under the Act.2

12 In support of this argument, the School Board relied on the deposition testimony of Jeanne
Lindwall, principal consultant for Camiros, Ltd., who prepared an eligibility study and the Plan
for the City. Lindwall agreed that the contiguity of the northwestern portion of the TIF District
(ie, parcels B and C) and the remainder of the TIF District (i.e., parcel A) was “solely based” on
the Ciity’s ability to “jump” the 234.9 foot portion of the natural gas right-of-way. Being even more
precise, Lindwall agreed this was “the only way™ to get contiguity to parcel B from parcel A. Sixty-
six feet of Randich Road would also be included, but the “primary contiguity” came from the right-
ofmy.Lhdmuadmmmshemﬁedpponhgnloomel’sexplmaﬁomofemﬂgnhyw
“the annexation statute.” She agreed that if her understanding of contiguity was incorrect, “there
would be no contiguity™ between parcels A and B. The School Board also argued that the City .
failed to comply with the Act’s procedural requirements.

City Administrator and JRB chairwoman, Heather McGuire, said in her deposition that the City’
contignity “discussion point was always focused around the northern portion of [the] pipeline.” Chrs

7
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. I8 Lo D. Judgment of the Circuit Court |

124 The circuit court held a hearing on the partics’ motions for summary judgment on
February 15, 2019, before taking the matter under advisement. On March 28, 2019, the circuit
court granted the City’s, and denied the School Board’s, motion for summary judgment. Regarding
contiguity, the circuit court found there was “over 400 feet of contiguity” connecting parcels A

. and B and “well over 1000 feet of contiguity” connecting parcels B and C. Thus, contrary to the
" School Board's allegations, the circult court found contiguity existed between the northiwestern
portion and the remainder of the TIF District. Even if there were only 234.9 feet of contiguity
between parcels A and B (Ze, between the northwestern portion and the remainder of the TIF
Distric), the irouit court would have found that distance was suffcient under the case law, a the
MofﬂBMgasdghbof-way"m“ofmkgaloomeqm.”

125 With respect to administrative support, the circuit oourt found the City “provided sufficieat
meeting space, clerical support, and notice of meetings and agendas.” The circuit court also
rejectod the contention that the City “improperly closed the. public hearing before the JRB
concluded its work and further failed to satisfy the ‘meet and confer’ requirements,” stating that
the City | | |

“made reasonable efforts to conform to the JRB’s recommendations, but the JRB's
position lacked specificity. Moreover, [the City]'s counsel requested additional
specificity, but did not receive it. If anything, the evidence suggests that the school
boardtookanobs&ueﬁoniﬂposiﬂmbpt[ﬂwCity]didwayﬂ:inghwasmquﬁgd
1o do, and everything that was reasonsble o do. In short, [the City] complied with
the TIF Act”
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F&mmﬂuMmmmmmcws,Mdmdmscwm’gmﬁmm
summary judgment. The School Board filed a timely notice of appeal on April 25, 2019,

126 - IL ANALYSIS

127 OnappuLﬂzeSGhoolBomdpremﬁssmeismu&didinﬂ:wkcuitm}hwa,

" we address only the legal question of whether the parcels contained within this TIF District were
' contiguous, as required by statute. See :d § 11-74.4-4(a). Relevantly, section 11-74.4-4(a) states:

*“No redevelopment project area shall be designated unless a plan and project are approved prior
to the designation of such area and such area shall inciude only those contjguous parcels of real
property and improvements thereon substantially benefited by the proposed redevelopment project
improvements.” (Emphasis added.) Jd.

128 mﬁm@mmpmmmmaesmdeﬁm“mﬁm"&eﬂm
. County Board v. Village of Orian, 278 1. App. 3d 1058, 1067 (1996). We acknowledged that
“fclontiguity has long been defined in annexation cases as tracts of land that touch or adjoin one
another in a reasanably substantial physical sense.” Id, (citing Wester National Bank of Cicero v.
Village of Kildeer; 19 1. 2d 342, 352 (1960), disspproved of on other grounds by People ex el
County af Du Page v. Lowe, 36 ILL. 2d 372, 379-80 (1967); accord Geisler v. City of Wood River,
383 I1L. App. 3d 828, 848 (2008). After citing statutory interpretation principles, we found this
definition “well suited to determine questions arising under the Act.” Haary County Board, 278
IIL App. 3d at 1067; sccord Geisler, 383 I1l. App. 3d at 849. Another definition might “allow
municipalities to circumvent the Act’s legislative intent by creating TIF districts where physical
eligibility may not otherwise exist." Heary County Board, 278 L. App. 3d at 1067; accord Gisler;
383 1L App. 3d at 849, Further, the touching requirement “cnsures a municipality has properly
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gpﬂmgges«g_«ggagggﬁmﬂﬁo
 At™ Heary County Board, 278 Il App. 3d st 1067; sccord Geisler, 383 TIL App. 3d at 849,
129 Consistent with Heary County Board's contiguity definition, we recognize “point-4o-point

touching or comering is generally not sufficient to satisfy the requirement of contiguity.” Ls Salle

Bank National Ass’n v. Village of Bull Valley, 355 11l App. 3d 629, 637 (2005); accord Jn re
Annexation to the Village of Downers Grove, 92 11l. App. 3d 682, 685 (1981); see also Peaple

ex rel. Frecport Fire Protection District v. gﬁg.% 1L App. 3d 314, 317 (1978) (stating

that validly annexed roads may lead to further annexations if the roads “form a new boundary with

the next annexation, [and do] not merely touch it in the manner of a “T’ or at a corner”). As one

. court has noted, “point-to-point touching] ] and cornering *** are merely a subterfugs to reach
outlying arcas.” Poople ex rel. Village of Long Grove v, Village of Buffhlo Grove, 160 1L App.

- 3455, 462 (1987). |

130 ~ Basedupon the deposition testimony of Lindwall, “the only way” to get contiguity to parcel
B from parcel A was by jumping the 234.9 foot portion of the natural gas right-of-way. Thus, this

.§§§8§§§§55058€§§6g§ .

" of the natural gas right-of-way, located in the unincorporated “excluded ares” of the TIF district,

to establish contiguity between parcels A and B? For the reasons discussed below, we conclude .

the answer to this question is “no.”
{31 E.anggg&_w?aggiﬁggéig

record, found “over 400 foet of contiguity” connecting parcels A and B. In doing so, the cirouit -

court fhiled to scoount for the difforence between the boundaries of percels A and B and the
g%ﬁnag?ggw%w%ggﬁug
ESE»Q@&EESEEB»% g?&ﬁomenﬁﬂawsgg..

SUBMITTED - 11638312 - Dora Kruger - 1/6/2021 10:05 AM



126444

€32 | Wemmtpamadedbyﬂwﬁty’smmntthat“cmﬁgm”huﬂummhg
under both section 11-74.4-4(a) of the Act, at issue here, and section 7-1-1 of the Illinois Municipal
Code, pertining to annexations. The City makes this argument because the first paragraphs of
Qecsmn-'m-«a)ofmmmmm-l ofﬁcﬂﬁmisticipdCodeboﬁmﬁem
County Board definition of “contiguity” for “contiguous.” See 65 ILCS 5/11-‘)4.4-4(3) (West
2016); id. § 7-i-1; Heary County Board, 278 111, App. 3d at 1067 (citing Westem National Bank
of Cicero, 19 1ll. 2d at 352); accord Geislar, 383 I1L App. 3d at 849.

933 - However, the City’s position requires us to ignore the second sentence of section 7-1-1,
which expands “contiguous” to mean, “/ffor the purpases of [that] Article]] any territory to be -
amnexed to  nunicipality *** notwithstanding that the territory s separated from the municipality
by & *** public utility right-of-way.” See 65 ILCS 5/7-1-1 (West 2016) (Emphasis added.); but of
id, § 11-744-4(s). The City asks us to read this sentence into section 11-74.4-4(a) 80 it can
establish contignity between parcels A and B by “jumping” the natural gas right-of-way. This step
would require a “departfurc] from the plain language of [the] statute by reading into it exceptions,
conditions, o limitations that the legislature did not express.” See Skaperdas v. CoMyChanlty
Imnaawéb..zolsn.117021,115.If¢;11rlesishnreim=nded“conﬁgmus.”uusedinbecﬁon
11-74.4-4(s), to include parcols separated by a public utility right-cf-way, s in section 7-1-1 of
the Illinois Municipal Code, it would have said so,

934 Since ourlegisiature did not signal such an intention, we hold the City cannot “jump” the
natural gas right-of-way to establish contiguity between parcels A and B.3 Since there is no other
basis for contiguity between those parcels, we also hold the TIF District is not contiguous under

%It is telling, as the board notes, that section 11-74.4-4(q) of the Act expresses an intent to allow
mmmmmwmqummmmm[mmt-‘mmm
in another redsvelopment project area that is: *** separated only by a public right of way,” but does not
express an intent to allow the esteblishment of one redevelopment project area with

byambncﬂauotway,smhmmmuyﬁmofw.seessncss/n-uu(q)(wmzomfly

11
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soction 11-74.4-4(a).* Thus, we reverse the circuit court’s contiguity finding and grant of summary
judgment to the City. |

By virtue of these holdings, we need not consider the School Board’s issues pertaining to
mm:mmwnma,mmmcwsmwmas
procedural obligations and the JRB. Respectfully, a more deliberate “come to the table® approach
by the City under the Act could have avoided many of the issues present in this appeal.

IIL CONCLUSION

The judgment of the circuit court of Will County is reversed.

Reversed,

JUSTICE HOLDRIDGE, specially concurring:

mmmﬁymmmmcnywwumysﬂmwm
establish contiguity between parcels A and B. I believe we do not have to reach the issue as to
wheﬁaﬁecny‘ﬁmp”ﬁegasmf-mywuubﬁshconﬁguhybmmhAMB
are physically separated by a parcel of land beyond the gas right-of-way that is excluded from the
TIF district, therefore preventing contiguity.

The foous in this case is on the 234.9 foot natural gas right-of-way that exists on the border
of parcel A and the parcel identified as “Utility.” The “Utility” parcel is associated with property
index immber (PIN) 11-04-20-300-008-0000. The Will County Treasurer’s office website states
that the tax bill for this PIN is mailed to Natural Gas Pipeline. See Will County Treasurer,
Ittp/willtax. willoountydata.com/maintax/cogis5271104203000080000 (last visited Rly 22,
2020) [https://perma.oo/X2C6-AC33]. We may take judicial notice of the Will County website
because, as a govemnment website, information contained therein is sufficiently relisble. See

#We expresaly reject the notion that our holding invalidates any of the City’s prior anmexaticns,

12

A018
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Kopaiok v. JL Woods Mansgement Co. 2017 IL. App (1t) 152054, § 26. 1 note that refrening
mwm“aﬁkaammnwmme
the parcel in fee simple,

142 Nonetheless, it is clear that the “Utility” parcel is excluded from the TIF District and has
fiee simplo ownership separate from parcels A and B. Even if the City could “jump” the natural gas
right-of-way that exists on the border of parcel A and the “Utility” parcel, the City cannot establish
contiguity with the remaining land within the “Utility” parcel that stretches beyond the gas right~
of-way up to parcel B. The discussion of “jumping” appears to be nothing more than a red herring,

13
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NOW COMES THE CITY OF CREST HILL, an Hlinois nom-home rule
municipality, and pursuant to Supreme Coutt rule 315, hereby asks the Tllinois Supreme
Court to grant its petition for leave o appeal from the order of the Third District
Appellate Court dated July 24, 2020, in the case of the Board of Educatior

speal No. 3-19-0225, Circuit Court 18-

CH-19.

The Third District’s decision in this case calls into question the legitimacy of
most of the TIF Districts in municipalities throughout Iinois. And, it is in direct conflict
f Wood River, 322 IIL Dec. 906 (2008). In
Geisles, this Court was asked to determine if two parcels of property separated by a road
were contigipus as required by the Ililinois Business District Development &
Redevelopment Act, (65 ILCS 11-74.3-1 ef seq.) This Court found the parcels to be
Orign, 278 1IL. App. 3d 1958, (1996), which held that for the purpose of TIF, the meaning
of contiguity should be determined by annexation case law, a body of law which this
Court found “well suited” to define the contiguity. The Court found that contiguity in a
Business Distriot should be determined by sunexation law, just s it is in TIF Districts
But in this case, the Third District disregarded this Court’s holding in Geisler, finding
that the contiguity requirement in a TIF distriot is not determined by annexation law, but
is limited only to the express language of the TIF Act. In contravention to Geisler, the
Third Distict in this case invalidated  TIF Distriot because two parcels of property in
the City’s TIF Distict wers separated by a publio utlity right-afway as expressly

SUBMITTED - 10AQ&H Kruger - 10/1/2020 4:49 PM

SUBMITTED - 11638312 - Dora Kruger - 1/6/2021 10:05 AM



126444
126444

permitted by anmexation case law. The decision in this case conflicts not cly with
gﬁnnamdﬂ»1nmnrmmkrsownommhninxkgm,umimuuihaymmwnio
invalidste TIF Districts throughout Illinois along with any debt issusd or contractual
obligations incurred from those TIF Districts. This Court's intervention in necessary to
clarify the definition of contiguous for the purpose of using TIF which is used by
municipalities throughout the State for economic development.

DATE OF APPELLATE COURT DECISION

On July 24, 2020, an order was entered by the Third District Appellate Court
oummmmgunjmummuofmmChmmnumnofwmmcmmu.rﬁmnmmoﬁhcwmes
order of March 24, 2020, petitioner has seventy days from the date of the entry of the
order to file this petition. A Petition for Rehearing was not filed with the Third District
Appeliate Court.
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The City of Crest Hill (“Crest Hill" or “City”) is an llingis nom-home rule
municipality empowered to use tax increment financing (“TIF”) pursuant to the Illinois
Tax Increment Redevelopment Act (65 ILCS 74.4-1 et seq.) (“TIF Act” or “Act”) in the
Ilinois Municipal Code. The TIF Act allows municipalities to create redevelopment
project areas (“TIF Districts”) and divert incremental tax revenue from taxing districts to
pay eligible redevelopment project costs as defined by the Act. In November 2017, the
City of Crest Hill adopted the three ordinances required by the TIF Act to create the
Weber Road Corridor TIF District. éhmﬂythereaﬁer,iumaryzols,mainﬁff
Richland (“Richland™), a public school district serving a portion of the City’s residents,
filed a verified complaint challenging the validity of tho City’s enaoted TIF ordinances.
Richland asked Will County Circuit Court judge, Judge John C. Anderson, to declare the
TIF ordinances invalid, claiming inter alia, that certain parcels of property in the TIF
District were not contiguous and were therefore in violation of the contiguity requirement
of the Act. In determining whether or not property in the Weber Road TIF District was
contiguous, the City relied on a previous Third District decision and a decision of this
cmmamwmmmwﬁmofwwformmofm
TIF Act should be determined by looking to the definition in annexation cases. The City
annexed the subject parcels of property twenty years ago relying on the language of the
Ammmmmminmwmrmmmsmmmm
analysis of contiguity. The two parcels are separated by a public utility right-of-way,
whichmmdjmmmnemboﬂmfﬂmwomufommdimuadismmf
235 feet.
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The partics filed cross motions for summary judgment thereby acknowledging
there is no factual dispute and the Circuit Court granted the City’s motion. Richland
appealed the order and the Third District reversed the Circuit Court’s decision, holding
that a municipality cennot look to annexation law to determine contiguity in a TIF
District but only to the express language of the TIF Act, a holding in direct conflict with a
holdhgofﬂﬁscomtudof.amﬁmdedﬂmofﬁeMDkﬁct.-neCityofM
Hill now requests that this Supreme Court grant this petition and review and overturn the
decision of the Third District Appellate Court '

" In Hengy, the Third District recognized that while the TIF Act requires that all property in
a TIF District be contiguous, the Act does not define the term. The Henry Court held that
annexation law was a body of law “well-suited” to define contiguity since the question
arises so often in annexation cases:

Contiguity has long been defined in annexation cases [and] . . . Wi

conclude that this definition of contiguity is well-suited to determine
questions arising under the Act for several reasons . . . “(Elenty at 1083).

This holding in Henry was expressly affirmed by this Court in Gejsler. This Court was
mwmmamummmmmammww
‘aroadway were contiguous. mmdudmemﬂmm’sdmﬁmmm

" holding that contiguity forthe purpose of & Business Distriot should be defined by
annexation law, just as it is for TIF Districts:

Contiguity is not defined by division 74.3 of the Illinois Municipal Code.
'However, "[c]ontiguity has long been defined in annexation cases as tracts
oflmdﬂmttouchoradjoinmamﬁuinareasmblymbsmﬁal
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physical y County Bk
Dec.562,663N.E.2d 1076 (ahng Western National Bs
ge of Kildeer, 19 IlL2d 342, 352, 167N.E.2d 169 (1960))
emtshavefoundﬂﬁsdeﬁmhonofwnhgmtywbeweﬂ-sumdto
dminewheﬁaraﬂFdisuietiseonugmwiﬂmﬂmmmngofﬂn
enry County Board, 278 Il App.3d at 1067, 215 1IL. Dec.
562,663N.E.2d 1076.Weﬁndnoreasontodepattﬁomﬂﬁswell—
established definition of contiguity when determining whether a business
district is contiguous within the meaning of section 11-74.3-5. As

gﬁmmnmcmwwuhmdmmmm . Qeigler

This Court’s holding in Geisler is unambiguous: when determining if property in a TIF
District is contiguous, courts should look to the definition of contiguity in annexation

of Streamwood, 15 111 2d. 595, 1959) and there must be “reasonably substantial physical
touching” in order for properties to be contiguous (n re
Ill. App.2d 261, 1970). However, the Illinois Annexation Act and correspondirig case law
providese?emla:pmm“cmeouﬂ”ﬁphyﬂealﬁuching,suchaswhnmmﬁegm
separated by certain public infrastructure and rights-of-way:

Any territory that is not within the corporate limits of any municipality but
is contiguous to a municipality may be annexed to the municipality as
provided in this Article. For the purposes of this Article any territory to be
annexed to a mumicipality shall be considered to be contiguous to the
municipality notwithstanding that the territory is separated from the
municipality by a lake, river, or other waterway or the territory is
wmmmmliyby strip parcel, railroad or public
utility right-of-way ... 65ILCS SI7-1-1 Sec. 7-1-1 et seq.) [emphasis
added]

lage of Buffalo Grove, 128
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MCﬁynﬁedmﬂnlmguageofﬁeAmexaﬁmehﬁitmdﬁeWebuRMd
TIF District. But now the Third District in its decision has held that a municipality
cannot rely on annexation law to determine contiguity in a TIF District but can only rely
on the express language of the TIF Act, holding that the “carve outs” to physical touching
created by annexation law are not applicable to TIF Districts:
... departfue] from tho psin Janguage of [the] siauto by roading into it
exceptions, conditions, or limitations that the legislature did not express.”

[citation] If our legislature intended “contiguous,” as used in section 11-

74.4-4(s), to include parcels separated by a public utility right-of-way, as
in section 7-1-1 of the Illinois Municipal Code, it would have said so.

Since our legisiature did not signal such an intention, we hold the City
cannot “jump” the natural gas right-of-way to establish contiguity between
parcels A and B. Crest Hill at 11.

In the City of Crest Hill's Weber Road TIF District, there are two parcels of
property separated by a public utility gas right-of-way that runs parallel and adjacent to
both properties, as required for contiguity by this Court in Admopowski. The pipeline
runs for an undisputed length of 235 feet, a distance that this Court has held to be more
than sufficient to establish contiguity:

re of Hawth ) 19.11l. 2d 316, 318, (1960),
'theSupmneCourtfoundconﬂguitytoadstundutbeprovimonsofm
Rev Stats 1957, ¢ 24, § 3-5, when the territory sought to be incorporated
was composed "roughly of three areas, the two largest of which have a
comecﬁngeommonboundaryforadmtanoeofonly1287ﬁet.“0ited

e of Buffalo Grove, 128 Ill. App 261.

In its suit challenging the City’s Weber Road TIF District, Richland contends that the two
parcels of property are not contiguous because they are physically scparated by the gas
pipeline right-of-way running between them, The City of Crest Hill annexed these two
parcels over twenty years ago (i.e., July 2000) in compliance with the Illinois Annexation
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Act, and when it created the Weber Road TIF District, the City relied on the same
analysis to confirm contiguity between the two parcels. But the Third District has now
held that the City cannot rely on annexation law, invalidating the City’s TIF Distriot
because the City applied annexation carve-outs for contiguity that are not expressly set
forth in the TIF Act. If left to stand, the Illinois Municipal Code will have one definition
of contiguity for annexstion and an entirely different definition fo the purpose of TIF, &
result this Court looked to prevent in Gejsler. A municipality will be able to find
contiguity end annex property, but then not be able to inolude that property in the
munioipelity’s TIF Distict, as s the case in the Crest Hill Weber Road TIF.

Applying the Third Distrct's desision in this case, & municipality could not
include parcels of property in a TIF District that are separated by a public street, a
railroad, a utility right-of-way or even a river because doing so is not specifically
permitted by the express language of the TIF Act. This decision has the potential to
invalidate most of the existing TIF districts throughout the State since it would be
difficult to find an Winois TIF District that does mot include paroels of property separated
by & public road, let alone rivers, railroads and expressways.

WhenitmmdeebaRmdmmsm,inaddiﬁonwmhoMin

" Geisler and Hopry, the City of Crest Hill also relied on decisions from both the Second
and Fifth District Appellate courts as they relate to contiguity and public utility rights-of-
way.

SUBMITTED - 106&0& Kruger - 10/1/2020 4:49 PM

SUBMITTED - 11638312 - Dora Kruger - 1/6/2021 10:05 AM



126444
126444

Fi bhe City of Freeport, 58 IIL. App. 3d 314, 15
11l Dec. 871 (1978), the Second District found property separated by & privately owned
public utility right-of-way o be contiguous so long es it is parallel and adjacent to the
properties, holding a utility right-of-way to be legally indistinct from public roadways
regardless of ownership:

'Ihetewouldmtobegoodmsontoalsoconmderthc‘a@aoentmd
parallel’ test, which has not been limited to street and highway annexation
by the Supreme Court, where narrow corridors of land owned by a private
utility are used as connective links between other privately owned tracts
and a municipality for annexation purposes. We see little

between such strips and highways in this context. Fregport at 319.
~ [emphasis added]

podridge Park Dist., 364 NE 2d 721, 1ll App. 2nd Dist, 903
(1977), the Fifth District also recognized utility rights-of-way as a legitimate means of
establishing contiguity and again found 1o legal distinction between utility rights-of-way
and public roadways: |

There would seem to be good reason to also consider the "adjacent and
parallel” test, which has not been limited to street and highway
annexations by the Supreme Court, where narrow corridors of land owned
by a public utility are used as connective links between other privately
owned tracts and a municipality for annexation purposes. We see little
difference between such strips and highways in this context; both
meander throughout unincorporated territory adjacent to municipalities
and are convenient conduits through which annexations could not
otherwise be accomplished might circumvent the annexation statutes.
Wescom at 907.

Both courts found there to be no legal distinction between a public utility right-of-way
mdapiblicmadwayforﬂxepmpouofdminhgconﬁguﬁy,mgudlmofowm
being public or private. So if a municipality cannot jump a utility right-of-way between
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 properties in a TIF District without defeating contiguity as the Third Distriot has held, it
follows that properties separated by a street in a TIF District are not contiguous. It would
be difficult to find an Illinois TIF District that does not include a public street so the
Third Distriot’s decision in this case will render these TIF Distriots invalid for lack of

If this Court reaffirms its holding in Geisler that annexation law controls the
mofmmmammmdmmﬁmthammaym
“Jump” & public utility right-of-way, there is no doubt that the two percels in the Weber
Road TIF District separated by a utility right-of-way are in fact contiguous. Conversely,
if the decision in this case is allowed to stand and the definition of contiguous in
anmexation cases is different than that for & TIF District, any TIF Distriot with paroels of
property seperated by eny publio street, railway or utility right-of-way will now be

Based on an examination of maps of various TIF distrlos across Tiinols, it s
* almost impossible to find a TIF District that will not be affected by this decision. Just
about every TIF District in the State has some type of a public way or infrastructure
including public streets and highways. To illustrate, the City has attached and requests
this Court to take judicial notice of meps of four existing TIF districts that were created
by Illinois municipalities:

tho Chiong Skyway 8 pobto oty sepasin pasol, i 1 2

expressly permitted by the TIF Act (Exhibit A); :

n

SUWD-1OGA034BKI\!‘;I‘-1MM4:49PM
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B. The City of Chicago Addison South TIF includes parcels separated by
the Chicago River, whxchisnotexpxesslyprovndedforinﬁe'l‘lFAct
(Exhibit B);

C. The Highland Park Ravinia TIF has a Metra line separating two halves
of the TIF district, which again in not expressly allowed by the TIF Act
(Exhibit C); and

D. mwmmm;mmmmﬁmwmmm
which is not expressly permitted by the TIF Act (Exhibit D).

Ammﬁewmcom’sholﬁnshﬂﬁsmmmﬁumﬁemm
Districts, although contiguous under Illinois annexation law, will be invalidated for lack
of contiguity along with many others throughout Illinois.

The Appellate Court wrongfully based its ruling on its assertion that the City
ignored the second sentence of the Annexation Act:

Howeverﬂmcuy’sposiuonteqmresmtoxgnomtheseoondmof
section 7-1-1, which expands ‘contiguous’ to mean, [for the purpose of
[that[ArhcleL]anytanitorytobeamexedtoamuniupalhy“‘
notwithstanding that the territory is separated from the municipality by a *

* * public utilty right of wey. Crest Hill pege 11.

Not only did the City of Crest Hill ot ask the Court to ignore the second sentence of 7-1-
1 as cited by the Court it refied on.the second sentence in finding contiguity. The first
mtmoeoﬂ-l}-loﬂymmatwqﬁmthumpatymbemexedM,be‘oonﬁgw‘
but offers no definition. It is the second sentence that defines contiguity; without the
second seatences there is no definition of contiguity. The Court then inexplicably goes
on to say that if the Court did rely on the second semtence that the City supposedly asked
the Court to ignore, it would be reading into the TIF Act provisions that the legislature
MMWLa,Mmmmm.'mmmwm

2
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Holdridge wrote that the Court did not even have to consider the City’s ability to jump a
public wtility right-of-way becanse the right-of-wey is owned in foe by @ private utility
oompmy,mggesdngﬂmﬂpommhipoftheﬁgm-oﬁwayissomehowdetmimﬁwﬁ
finding contiguity. This is in direct conflict with Second District’s decision in Freeport,
in which it found no legal distinction as to the ownership of a utility right-of-way when
dstermining contiguity. |

The Ilinois TIF Act is one of the fow and most frequently used economic
development tools svailsble to Ilinois municipalities. According to the Ilinois
Comptroller’s website, in FY2019, there were over 1,500 active TIF Districts located in
500 mumicipalites i 96 of the 102 counties in Illinois.
(htips:/Allinoiscomptroller.gov/financial-data/local-government-division/upload-tif-
reparts/ retrieved September 17, 2020) Most of these 1,500 TIF Districts include parcels
that are separated by public roadways, railways, utility rights-f-way and even rivers,
raising the question: are these TIF Districts are now invalid? And if so, what sbout the
validity of any debt instruments or contractual obligations incurred by municipalities
from those TIF Distriots pursuant to the TIF Act?

Iltinois Supreme Court Rule 315 staies that in considering leave o appeal, this
Court will consider the general importance of the question presented; the existence of a
conlict between the decision sought to be reviewed and a decision of another division of
the Appellate Court and the need for the exercise of the Supreme Court’s supervisory
authority. The City of Crest Hill relied on the Third District’s decision in Henry when it
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created the Weber Roed TIF District. The holding in this case is in direot conflict with
this Court’s holding in Geisler, and of the Third Distriot’s own decision in Homy. The
Thind District's decision in this csse will have @ significant deleterious fmpect on
municipalities throughout Minois and create diffecent definitions of contiguity within the
Illinpis Municipal Code for different municipal purposes. Accordingly, Crest Hill
respectfully asks this Court 10 review and reverse the Third District's decision in

By: MH S
Onse of the Attorneys for Petitioner
Mary J. Riordan — 6196209 Scott Hoster — 06190498
Mary Riordan, Ltd. Castle Law, LLC
980 N. Michigan Ave., Suite 1400 1 Fairlane Drive
Chicago, IL 60611 | Joliet, IL, 60435

312-214-4950

A +h

815-744-655
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I certify that this brief conforms to the requirements of Rule 341(s) and (b). The
length of this brief, excluding the pages containing the Rule 341(d) cover, the Rule
* 341(h)(1) statement of points and authorities, the Rule 341(c) certificate of compliance, the
certificate of service, and those matters to be appended o the brief under Rule 342(a), is

14 pages.
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Home Rule Municipal Corporation,
By: M ‘;
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Mary J. Riordan — 6196209 Scott Hoster — 06190498
Mary Riordan, Ltd. Castle Law, LL.C
980 N. Michigan Ave., Suite 1400 1 Fairlane Drive
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Stony Island Ave

(One of muitiple major ROW's]

Lake Michigan

g JEFFERCBONG

r _k &) emihﬂm..

Metra (ME) Line

>

i3+
mu
n il

SEEEE Metra Electric District (ME) Line

@l 1-90/Chicago Skyway
s Stony Island Avenue
{One of many Right-Of-Ways)

Typical Street Right-Of-Way

H
¢

ey 71 st/Stony Island TIF Boundary

Expiration: 2033 Exhibit A - Chicago 71st/Stony Island TIF
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2020 1L App (3d) 190225

Opinion filed July 24, 2020
 INTHE
APPELLATE COURT OF ILLINOIS
THIRD DISTRICT
2020
THE BOARD OF EDUCATION OF ) veal from the Circuit Court
‘mcm.msmom.msmcmou& )  ofthe 12th Judicial Circuit,
: mmmmm ; Will County, Illinois,
; Appeal No. 3-19-0225
v. ; Circuit No. 18-CH-19
mmg&mmnm ;
)  JohnC. Anderson,
* Defendant-Appelleo. ) - Judgs, Presiding.

mmwmemmmmmofmmwmm
Presiding Justice Lytton concurred in the judgment and opinion.
Justico Holdridge specially concurred, with opinion.

OPINION
1 Plaintiff filed & verified complsint oballenging the tax Increment financing (TIF)
ordinances approved by defendant to establish the Weber Road Corridor TTF District (TIF Distriot)
under the Tex Increment Allocstion Redovelopment At (Act), 65 ILCS 5/11-744-1 of soq. (West
2016). Rach party filod a oross-motion for ssmmary judgmeat. The cirouit court granted summary
judgment for defendant. PlaintifF appoals.

summsoaMm-mmmmm
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2020 IL. App (3d) 190225

Opinion filed July 24, 2020
 INTHE
APPELLATE COURT OF ILLINOIS
2020
THE BOARD OF EDUCATION OF ) Appeal from the Circuit Court
RIM.ANDSCHOOLDE'I'RICTNOM ) of the 12th Judicial Circuit,
: mmmmmnm ; Will County, Illinois,
Plaintiff-Appellant, )
) Appeal No. 3-19-0225
v. g - Circuit No. 18-CH-19
THE CITY QF CRESTHILL, an lllinois )
Non-Home Rule Municipal Corporation, ) Honorable
- ) John C. Anderson,
. DMm-Appollee. ) Judge, Presiding,

JUSTICE WRIGHT delivered the judgment of the court, with opinion.
Presiding Justice Lyiton concurred in the judgment and opinion.
Justice Holdridge specially conourred, with opinion.

* OPINION
1. Plaintiff filed a verified complaint challenging the tax increment financing (TIF)
mwwm»@mmw«mmmmmm
under the Tax Increment Allocstion Redovelopment Act (Act), 65 ILCS 5/11-744-1 ot sog. (West
MIQ.MmMsmmﬁmhmmmdmhmmdmy
Judgment for defendant. Plaintiff appeals,
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L. BACKGROUND
‘The material facts aro undisputed on eppeal. Our resolution tums on en applicstion of thoso

- facts to thé Ast. Baforo beginning this task, & brief overview of the events culminating in the

establishment of the TIF Distriot and the parties’ arguments in the circuit court Is appropriate,
| A. Establishment of the TIF District
In July 2017, defendant, the City of Crest Hill (City), requested and reccived & TIF
Redevelopment Plan and Project (Plan), propared by Camiros, Lid., under the Act. The Plm
WaMMhmmmqﬂmuawmm.
becauso it was a “blighted area” under the Act. Ses id. § 11-74.4-3(s).!
Consistenst with ity obligation under section 11-74.4-5(b) of the Act, the City convened a
jolnt review board (GRB). See i § 11-744-5(b). Section 11-74.4-5(b) states a JRB shall include:
“a representative selected by each community oollege district, local elementary
- school distriot and high school distriot or egsh local community unit school distrit,
perk district, beary district, township, fire protection distriot, and county that will
have the suthority to directly levy taxes on the property within the proposed
redevelopment project area at the time that the proposed redevelopment project area
15 approved, a representative selected by the municipality and a public member.”
H | '

Further, sooion 11-744-5(:) states that & JRB roviews “() the public recond, planning
documents and proposed crdinances spproving the redevelopment plan and project and
(D proposed emendments to the redevelopment plan or additions of parcels of property to the

Five statutory conditions for “blighted area™ existed for the proposed project area’s 339 acres of
improved propesty. Seo 65 ILCS 5/11-74.4-3(a)(1) (West 2016). Three statutory conditions for
area™ existed for the proposed project area’s ﬂm?al‘:’fw%opw See /4 § 11-74.4-3(a)(2), (3).

-2
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redevelopment project area to be adopted by the municipality.™ Jd The JRB then renders “an
.&g%iga?gnsﬁ%ust
Egggu&&uﬁa No. 88A (School Board), selected

. .8mﬁlrzuEnﬁ!ﬂﬂ!ﬁﬂglhﬁQBSHEEQEQQEEEnﬁﬂﬂlaﬁniiu
| nsEiEE:loS&ﬁ.P&_ in the City’s council chambers, where a vote to approve the

TIF District failed. Thus, the City’s sttorney suggested that the JRB “prepare & & statement setting
forth the reasons that [the] Plan either fuiled to comply with the Act or how the property did not
meet the [TIF] eligibility requirements.” The JRB contiued the meeting until November 6, 2017,
&t which timo the JRB reconvened and adopted & written statement that the TIF District
. .isgg?_ﬁa&g%ggii

 tho calti for dosgaaton s  TIF Distot underthe TIF Aot The IR findsthat

[TIF] is not noeded to encourage redevelopment within the Redevelopment Project

Area, and the Redevelopment Projest Area would experience redevelopment in the

sbeenos of [TIF], The [IRB] finds that the creation of the *** [TIF] District would

-Ba-AH&EI:EE&&&E!&BEB&HS&&ﬁEn&niﬁxﬁnsa&ana

of ceitioal property taxes away from the affbcted tuxing distrios into a TIF fund for

up to twenty three (23) years.”

Ascarding o the trnscript of tho November 6, 2017, mesting of the JRB, the Clty's
attomney asked for more “specificity an how [the TIF Districot] fails to meet the criteris.” Reganding
en obligation of the City to respond to the JRB's Written statement, the City’s atiomey stated, “T'm
not quite sure, fiankly, what we'ro responding to beosuse it sounds Hke *** the TIF [Distict

is needed.” In response, the School Board's attorney stated that if the City
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“takes the position that it has mot al its obligations with rogand to [JRB] proceedings end
it is going t0 go ahead any way [k, I can do that *** [but] [ifhe more consarvative
. appeoach fuc the City woukd bo to infersct with fe JRB as called for under the TIF [AJot™
. Thereafter, tho JRB voted to meccnvens on the tentative dato of December 4, 2017, Also ca
November 6, 2017, after receiving the JRB’s Written statement, the City hold and edjournsd &
mmummnm
110 On November 20, 2017, the City’s mayor, Raymond Soliman, wrote a letterto the School
Boaid's JRB representative, Simpiking, assering that the JRB did not ito “any specifio challenges
o the [P}ian"” and any determination regarding the need for redevelopment was “a finding to be
made by the nxunisipalty In tho later, the mayor stted, “there is no reason for the City fo meet
with the JRB members on December 4th.” According to the mayor, the JRB's written statement
recommending s reoction of tho TIF Distriot was “legally deficient to the point that there [wejre
120 smendments the City ofould] meke to address the JRB objections.” On this ssme day, the Clty
unanimously spproved threo TIF ordinemoes esablishing tho TIF Distict.
1’ When the members of the JRB arrved at Ceest il Clty Hall on December 4, 2017, they
were infisrmed that the schoduled moeting was cancellsd, The JRB condusted  meeting in the
" hallway of Crest Hill City Hallto affinm the recommendation to reject the TIF District.
112 | B. The School Board's Verified Complaint
113 On Janmary 2, 2018, the School Board filed a verified complaint against the Cily, alleging
that the three TIF crdinances spproved by the City were invalid dus to noncomplisnce with the
statutory mandates of the Act. First, the School Board stated that the northwestern portion and the
remainder of the TIF District wero 1ot contiguous, as required by section 11-744~4(a) (seo 4

smaﬁnmnmmmm
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§ 11-74.4-4(a)). For context, we have included maps of the TIF District, with court notations,

immediately below.

Map 1—TIF District Map

23}..9 foot 86 feet of
portion of the : L Randich
Natural Gas Road
Right of Way z

Parcel B

Parcel G v

~ Parcel A

Intersection /
of Weber
Roadand 4
W. Division
Strest

Lo

|

Map 2—Enlarged TIF District Map with Measurements and Highlighted Boundary

§14 The School Board’s complaint also alleged that the City failed to comply with certain
procedural requirements of the Act. Specifically, the School Board alleged that (1) the City failed
to provide administrative support to the JRB by publishing agendas and providing meeting space
and administrative staff on October 10, November 6, and December 4, 2017; (2) the City
improperly adjourned a public hearing on the TIF District before the JRB held its meeting
scheduled for December 4, 2017; (3) the City failed to meet and confer with or resubmit a revised

Plan to the JRB after receiving the written statement recommending a rejection of the TIF District;

"~ SUBMITTED - 106A0497ra Kruger - 10/1/2020 4:49 PM
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- and (4) the Clty improperly approved the ordinances establishing the TIF District before meeting

" andconferring with, resubmitting a Plan to, or allowing the December 4, 2017, moeting to be held

* maps, which revealed that the northwestem portion of the TIF District, parcels B and C, sharesn

f20

by the JRB. As  result of the City’s noncompliance with the Act, the School Board requested that
the City be enjoined from advancing its TIF District. .
. Cross-Motions for Summary Judgment |

On December 21, 2018, the City and the School Board filed cross-motions for summary
EHEEEE%E%B?E?E
E?E.iﬂgggﬁggg.

1. The City’s Cross-Motion for Summary Judgment

EEE&EEEE@EE%E.? :

thattho TIF District was not contigaous, as oquired by seation 11-74.4-4(s). The Ctty pointed out

Efgg.-agaEBapgaﬁﬁo%E |

g%ﬂgngaﬂoﬁeg%ggg

1175 foot common boundary along Weber Road that was sufficient during the annexation of paroel
C. Likewise, the City relied on “jumping” the natural gas right of way for purposes of the prior
annexation of parcel B, as it claimed was expressly allowed by section 7-1-1 of the Ilinols
Maunicipal Code (/2 § 7-1-1). In addition, the City’s motion for summary judgment addressed the
allegations pertaining to the Act’s prooedural requirements,
2. Tho School Board’s Motion for Summary Judgment
?????? summary judgment addressed the issue of contignity.

_ Initially, the Schiool Board rejected as irrelovant the City’s contention that “there exists 1,175 linear
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. .f&gg;gggwgpaﬁgg
. contended parcels A and B, not parcels B and C, were noncontiguous under the Act.

f21 Likewise, the School Board rejected the City’s contentions with respect to past .

annexations, The School Board potuted out thet annexations and TIF are governed by independent
sections of the Hiinols Municipal Cod. In the School Board's view, the partion of the Iiiisols
Munioipsl Code govening TIF did not allow the Clty to “Jump” the 234.9 oot portion of tho
natural ges right of-way o establish contiguity between paroels A and B. Again, the School Board

. arguod that these parcels, not paroels B and C, were noncontiguous under the Act?
g2 In supportofthis argument, the Schoo! Board relied on the dsposiion tesimony of Jeanne
Lindwall, principal consaltent for Camiros, Ltd., who prepared an eligibiliiy stody and the Plan

for the City. Lindwall agreed that the contiguity of the northwestemn portion of the TIF District :

(e, paroels B and C) and the reenainder of the TIF District (Ze. parcel A) was “solely based on
the City’s ability to ump” the 2349 foot portion of the natural gas right-of-way. Being even moro
peecise, Lindwal agroed this was “the only wey”to gs contigty 1o parcel B fm paroel A Sixty-
six foot of Randich Road would also be inolnded, but the “primary contiguity” came from the right-

' ofbway. Lindwall admittod that she relied upon legal comnsel’s explanations of contiguity under
“the annexation statute.” She agroed that if her understanding of contiguity was incoerect, “there

would be no contiguity” bétween parcels A and B, The School Board also argued that the City . -

failed to comply with the Act's procedural requirements,

City Administrator and JRB chajrwoman, Heather MoGuire, said in her deposition that the
. %ggaigaeaﬂggﬁzg g.
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. 45 L | 'D. Judgment of the Cirouit Court

2 The ciroult court held & hearing on the parties’ motions for summeary judgment on
February 15, 2019, before taking the matter under advisement. On March 28, 2019, the clrouit
oourt granted the City’s, and denied the School Board's, motion for summary judgment. Reganding
contiguity, the cirouit court found there was “over 400 feet of contiguity” comneoting parcels A
‘and B and “well over 1000 feet of contiguity” connesting parcels B and C. Thus, contrary to the
School Board’s allegations, the cirouit court found contiguity existed between the northwestern .
portion and the remainder of the TIF District. Even if there wero only 234.9 fect of contiguity
betwoen paroels A and B (L, betwoen the northwestern portion end the remeinder of the TIF
Distriot), the clroxit court would have firnd that distance wes sufficient undr the case law, 23 the
eﬂmd’hnmlmﬂmw“ofmkplmm”

125 With respoot to edministrative suppott, the circult court found the City “provided sufficient
moeting spece, olerical support, and notioe of meetings and agendes.” The ciroult court also
rejocted the contention that the City “Improperly closed the public hearing before the JRB
concluded s work and frther fhiled to sstisfy the ‘meet and confie® requirements,” stating that
the City |

“made reascnablo efforts to confom to the JRB's recommendations, but the JRB's
position lacked specifioity. Morsover, [the City]'s counsel requested sdditional
specificity, but did not receive it. If anything, the evidence suggests that the school
board took an obstructionist position but [the City] did everything it was required

to do, and everything that was reasonabls to do. In short, [the City] complied with
the TIF Act® '

AOLN
sssmmeoqm Kruger - 10/1/2020 4:49 PM
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ﬁMmhMmMMWquhMM&mm
muymmmnmmdammmawmmx,zm.
926 IL ANALYSIS
127 On appeal, tho School Board presents the same issues a3 it did in the ciroult court. However,
" wo address only the logal question of whether the paroels contained within this TIF District wero
" contignous, su sequired by satu, See d. § 11-744-4(s). Relovantly, section 11-74A-4(s) sates:
%WM@M&MWIM@WNWW
to fhe designation of such arca and such arca shall include only those ccafiguous parvels of real
property and improvements theseon substantially benafited by the proposed rodovelopment prcject
. improvements” (Bmphasis added.) /i
128 In the past, our court rocognized that the Act does not define “contignous.” Sco Hanry
. County Board v. Viliage of Grioa, 218 IlL. App. 3d 1058, 1067 (1996). We acknowledged that
“[olontigulty has long been defined in annexation cases as tracts of land that touch or adjoin one
' another in a reasonsbly substantial physical sense.” Id. citing Wastern National Benk of Cicero v.
mwmlsmumm(lmmdmmmmymau
Counly of Du Pago v. Lowe, 36 11L, 2d 372, 379-80 (1967); accard Gedslar v. Ciy af Wood Rives,
383 IIL App. 3d 828, 848 (2008). Afier cling statutory interprotation principles, wo found this
definition “well suited to determine questions arising under the Act.” Hanry County Board, 278
IIL App. 3 at 1067; accord Gedsler; 383 TIl. App. 3d at 849, Ancther definition might “allow
municipalities to ciroumvent the Act’s legislative intent by creating TIF districts where physical
oligibilty may not otherwise axist.* Heary County Bosrd, 278 11, App. 3d at 1067; socord Gl
383 IIL App. 3d at 849, Further, tho touching requirement “ensures & municipality has propedly
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| g-agauggagggge
. Act™ Hoary County Board, 278 111 App. 3d at 1067; accord Geislar; 383 1L App. 3d at 849.

729 Consistent with Heary County Boand's contiguity definition, we recognizs “point-to-point

gﬂgriggsgﬁoaﬁgae&u&?‘h\g .

Bank National Ass'n v. Villago of Bull Valley, 355 T1l. App. 3d 629, 637 (2005); accond Jnre

. Anvexstion to the Villsge of Downers Grove, 92 TIL. App, 3d 682, 685 (1981); sce also Pogpie

e ral. Froopact Firo Protootion Distriot . Cily of Frogpart, S8 1. Agp. 34 314, 317 (1978) (sating

thet validly annexed roads may load to flrther snnexations if the roads “form a new boundsry with

. the next annexstion, fend do] not merely ouch it in the manner of s “T” or st comer”). As one

. court has noted, “polnt-to-point touching] ] and comering *** aro merely s subteefuge to reach

outlying areas.” Pogple x rel. Villago of Lang Grove v, Vilisge of Buftlo Grove, 160 T1l. Agp.
34455,462(1987). -

130 Basod upon the deposition testimony of Lindwall, “the anly way” to get cantiguity to parcel

B from parcel A was by jumping the 234.9 foot portion of the natural gas right-of-way. Thus, this

. appeal boils down to one question—does the Act allow the City to “jump® the 2349 foot portion

of the natural gas right-of:way, Iocated in the unincorporsted “exchuded area” of the TIP district,

to establish contiguity between parcels A and B? For the reasons discussed below, we conclude .

the answer to this question i3 “no.”

131 Tnitially, the circuit court, presumsably in reliance on Will County maps contained in the
record, fund “over 400 fbet of contiguity™ conneoting paroels A snd B. In doing so, the olroult
court fafled to account for the diffirence between the boundaries of parcels A and B and the
boundary of the TIF District. When this difference iz considered, it becomes clear that this case

gﬂ?&-ésgeggggeggg. .

)
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% Wo are not persuaded by the City’s argument that “contiguous™ has tho same meaning
" under both section 11-74.4-4(a) o the Ast, ot 558 bers, and section 7-1-1 ofthe linols Munlsipal
Codo, pertaining to annexstions, The City makes this srgument bocause the first paragraphs of
sootion 11-744-4(s) of the Act and seotion 711 ofthe Iinols Miicipal Code both use the Heay
County Board definition of “contiguity” fior “contiguous.™ Sce 65 ILCS 5/11-74.4-4(s) (West
2016); 4d. § 7-1-1; Haary County Board, 278 TlL. App. 3d at 1067 (clting Western Netioaal Bank

af Cioero, 19 11l 2d st 352); accord Gedsier; 383 I1L. App. 3d at 849.

133 Howover, tho City’s position requires us t0 ignore the second semtence of section 7-1-1, |
which expands “ooatiguous™ to mean, */flr the pupases of [that] Artiold,] any tertory to be
smnexsd to a mmunicipality *** notwithstanding thatthe territory 1s scparated from tho municipality
by a *** public utility right-of-way.” See 65 ILCS 5/7-1-1 (West 2016) (Emphasis added.); but of
id, §11-744-4(s). The Clty ssks us to read this sentence Into scction 11-74.4-4(s) 80 i can
establlsh contigaity between parosls A and B by “Jumupng? thenetwal gesrght-of-way. Thissiep
would require a “departfurc) from the plain language of [the] statute by reading into it exceptions,
conditions, or limitstions that the Isgislsture did not express.” See Skaperdss v, Country Casually
Insurance Co, 2015 1L 117021, § 15. I our lgislature ntended “oontiguous,” as used in section
11-74.4-4(s), to include paroels separsted by & publio utiity right-cf-way, 2 in section 7-1-1 of
ﬁchm.pmumuuu. |

134 Sinoe our leglslature did not signal such an intention, we hold the City cannot “jump” the
natural gas tight-ofway to cstablish contiguity between parcels A and B.? Since there is o other
mmmmmmmmmmmnwmmmm'
e

express en intent to allow the establishment of project area with percels separated
lqummuw.m-awnﬂlﬁ;?ﬁcfw Ses 6S1LCS 5111-14.«4-4(11)(Wcaaludg.my
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- soction 11-74.4-4(a). Thus, we reverse the circuit court’s contiguity finding and grant of summary

Judgmént to the Cty.

By virtue of these holdings, we neod not consider the School Board's issues pertaining to
the Act’s procedural requirements. However, we observe the City’s casual approach towards its
peocedural obligations and the JRB. Respectfully, & more deliberate “come to the table® approsch
‘by the City under the Act could have avoided many of the lasues present in this appeal.

IIL CONCLUSION

'The judgment of the cireult court of Wll County is reversed.

Roversed.

JUSTICE HOLDRIDGE, specially concurring:

The majority concludes that the City cannot “jump™ the natural gas right-ofway to
establish contiguity between parcels A and B. I belisve we do not have to reach the issue as to

 whether the City can Jump” tho gas right-of-way to esfabiish contiguity becsuse peroels A and B

ero physically separated by & parcel of land beyond the gas right-of-way that is excluded from the
TIF disirlot, herefice proventing contiguity.

The focus n this caso is on the 234.9 foot natural gas right-of-way that exists on the bosder
of paroel A and the parcel identified as “Utlity.” The “Utility” parcel Is associated with property
mmmnlmmmo.mwmcmmmsmmm
that e tax bil i this PIN Is maled to Netal Gas Piplin. Soo’ Will County Tressre,
http/fwilitax. willoountydata. com/maintax/oogia5271104203000080000 (last visited July 22,
2020) [httpe://perma.ca/X2C6-AC33]. Wo may take judlcial notios of the Will County website
becwuss, 88 & govemment websito, Information contained therein s sufficiently relisbis. Soo

mmmummmwmwmamwsmm

12
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Kopaick v. JL Woode Mansgement Co., 2017 IL App (1st) 152054, 1 26. I note that referencing -
hWMuawkammkmhdﬁmm
~ thopaoel in foe simple.

142 Nouetheless, it is olear that the “Utility™ parcel is excluded from the TIF District and has
MMMMMMANB.MEMCWMHWNMIH
right-of-way that exists on the border of parcel A and the “Utility” parcel, the City cannot establish
contiguity with the remaining land within the “Utility” parcel that stretches beyond the gas right-
of-way up to parcel B. The discussion of “jumping” appears to be nothing more than a red herring.

13
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