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INTEREST OF THE AMICUS 
 

 Amicus curiae The Illinois Chapter of the American Academy of Matrimonial 

Lawyers (the “Academy”) is a national, not-for-profit organization comprised of lawyers 

who spend a substantial percentage of their time practicing matrimonial law, and who meet 

certain qualifications. There are more than 1,600 Fellows in 50 states. As representatives 

of a portion of the legal profession, the Academy takes an active interest in matters 

affecting the practice of family law in Illinois. The Academy’s purpose is to preserve the 

best interest of the family and of society, and to improve the practice, elevate the standards 

and advance the cause of matrimonial law. Local and national electronic and print media 

often contact Academy Fellows for their opinions on breaking family law issues.  In recent 

years, the Academy has appeared as amicus curiae in important cases in this Court and the 

Appellate Court, including: In re Marriage of Best, 228 Ill. 2d 107 (2008) where this Court 

clarified the procedures for declaratory judgment actions involving prenuptial agreements 

in dissolution of marriage cases; In re Marriage of O’Brien, 2011 IL 109039, which 

clarified the standards for obtaining a substitution of judge; Johnston v. Weil, 241 Ill. 2d 

169 (2011), where this Court confronted issues regarding mental health evaluations in child 

custody cases; In re Marriage of Eckersall, 2015 IL 117922, a case dealing with the 

appealability of interim child custody orders; In re Marriage of Altman, 2016 IL App (1st) 

143076, where the First District Appellate Court held that earned fees cannot be disgorged 

in a pre-judgment dissolution of marriage case; In re Marriage of Goesel, 2017 IL 122046, 

where this Court affirmed the Altman holding; In re Marriage of Kane, 2018 IL App (2d) 

180195, where the Second District Appellate Court held that attorneys are not made parties 

to a divorce case by filing for fees against their former clients; and Yakich v. Aulds, 2019 

SUBMITTED - 7603143 - Tammy Marcinko - 12/11/2019 2:00 PM

124863



 
 

2 

IL 123667, a case recently decided by this Court on stare decisis grounds regarding the 

constitutionality of the college contribution statute. The Academy authorized the filing of 

this brief.   

INTRODUCTION 

 The statute in question here—the definition of “step-parent” in 750 ILCS 5/600(l) 

(the “step-parent statute”)—was incorrectly interpreted by the Fifth District Appellate 

Court.  First, the broad language of the Religious Freedom Protection and Civil Union Act 

(the “Civil Union Act”), 750 ILCS 75/1 et seq. (2018), was intended by the legislature to 

allow parties to a civil union each and every right afforded to parties to a marriage. Second, 

reading an exception into the Civil Union Act’s broad and unequivocal language providing 

that civil union partners are provided all rights afforded to spouses violates the equal 

protection clause. Because of that plain meaning since the enactment of the Civil Union 

Act, the matrimonial bar has understood and advised their clients that the legislature’s use 

of the words “marriage” and “civil union” is one in the same; in other words, parties to 

marriages and civil unions enjoy equal rights under Illinois state law. 

 A former matrimonial attorney, Judge Celia Gamrath of the Cook County Circuit 

Court, wrote the following just prior to the Civil Union Act taking effect:  “After years of 

work and countless hours of negotiations, Gov. Pat Quinn signed into law the civil unions 

bill, announcing exultantly:  ‘We believe in civil rights . . . civil unions . . . liberty and 

justice for all.’  The law takes effect on June 1.  Regardless of your position on the matter, 

there is no denying that this is a significant advancement of rights and equality for gay, 

lesbian and transgender couples who want legal rights and protections afforded to legally 

married spouses.  Senate Bill 1716, the Illinois Religious Freedom Protection and Civil 
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Unions Act, is designed to give same-sex couples the same rights and privileges of married 

heterosexual couples - - from fair housing and employment, to the sharing of health and 

pension benefits, to hospital visitation and probate and property rights.  These rights would 

extend to non-married heterosexual couples as well, who desire the right to make medical 

decisions about a partner’s medical care, visit a sick partner in the hospital and make 

funeral arrangements for a partner upon his or her death.”  Hon. Celia Gamrath, All In The 

Family: Civil Unions Have Arrived, Chicago Lawyer (April, 2011). (A1-A2) 1 

Two matrimonial practitioners stated in the Family Law Newsletter for the Illinois 

State Bar Association, “A couple in a civil union will receive all the legal benefits and 

protection, and be subject to same legal responsibilities, as are provided under Illinois law 

to married couples.”  Richard Felice (now Judge Felice) and Camilla B. Taylor, A First 

Look At The Illinois Civil Union Act, ISBA Family Law Newsletter, Vol. 54, No. 4, 

February, 2011. (A3-A6) 

 Another family law practitioner described the Civil Union Act as “A relatively 

short, relatively simple, and exceptionally comprehensive piece of legislation that creates 

a status analogous and equal to marriage under Illinois law - - without regard to gender - - 

conferring all the rights, interests, benefits and burdens available to spouses without, or 

short of, marriage itself.”  Richard A. Wilson, A Guide to the New Illinois Civil Union 

Law, Illinois Bar Journal, Vol. 99 No. 5, p. 232 (May, 2011). (A7-A12)    

It is against the backdrop of this commentary that many thousands of potential 

parties to Illinois proceedings, both private and litigated, have come to rely on this 

                                                 
1 References to documents included in the Appendix to this Response are designated with 
an “A”. 
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understanding of Illinois law. As have the many Illinois family lawyers in advising those 

parties.  The implications of the Appellate Court now declaring that those rights are not 

equal in ad hoc, piecemeal fashion, are not only troubling, but contrary to the express stated 

purpose of the Civil Union Act. This Court should reverse. 

ARGUMENT 

Familiar principles govern issues of general statutory construction.  The primary 

goal of statutory construction, to which all other rules are subordinate, is to ascertain and 

give effect to the intention of the legislature. In re Marriage of Goesel, 2017 IL 122046, ¶ 

13. This Court in determining the intent of the legislature can consider the consequences 

that would result from construing the statute one way or the other, and in doing so, it is 

presumed that the legislature did not intend absurd, inconvenient, or unjust consequences.  

Id.  The Appellate Court’s construction of the step-parent statutes excluding civil union 

parties would have to result in the Civil Union Act not allowing for equal rights between 

parties to a marriage and parties to a civil union, in complete disregard of the language of 

that statute. 

I.   Civil union parties are step-parents under the law. 

 Section 20 of the Civil Union Act provides as follows: 

 “Protections, obligations and responsibilities.  A party to a civil union is 
entitled to the same legal obligations, responsibilities, protections, and 
benefits as are afforded or recognized by the law of Illinois to spouses, 
whether they derive from statute, administrative rule, policy, common law, 
or any other source of civil or criminal law.” 

 
 The legislature could not be clearer—parties to a civil union have all the same rights 

as parties to a marriage.  When the intent of the legislature is otherwise clear, the judiciary 

should simply follow the statute as drafted. The Civil Union Act did not limit the rights 
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and responsibilities provided to civil union partners and their children to those specifically 

mentioned in the hundreds of statutes and other sources of law that provide such rights to 

a married couple as well as their children.  The Appellate Court’s invocation of the superior 

rights doctrine as support for its construction of the step-parent statute is puzzling. Whether 

Ms. Fullerton was Mr. Sharpe’s spouse or civil union partner, she does not have a biological 

relationship to the minor child in this case.  

However, to the extent that it was necessary to include the words “civil union” or 

“civil union partner,” this Court possesses the authority to read language into a statute that 

has been omitted through legislative oversight. People v. Masterson, 207 Ill. 2d 305, 329 

(2003) (reading the Sexually Violent Person Commitment Act’s definition of “mental 

disorder” into the Sexually Dangerous Persons Act to correct legislative oversight).  

The Academy, some of whose Fellows were appointed by this Court to oversee the 

major rewrites to Illinois’ family law statutes in recent years, believes that the failure of 

the step-parent statute to mention partners to civil unions was merely an oversight by the 

legislature, if its inclusion was even necessary.  The legislature did not intend that people 

who elect to enter into a civil union instead of a marriage would not be considered “step-

parents” for purposes of Illinois family law. There would be no conceivable purpose to 

making this distinction—entering into a civil union over a marriage is a decision that 

seemingly turns on wanting, or not wanting, federal rights (tax and otherwise) and possibly 

insurance; it has nothing to do with what is in the best interests of a child or any other rights 

under state law, given the legislature’s clearly stated intention in the Civil Union Act.  In 

any event, the Appellate Court has, at least twice before, construed our state’s family law 

statutes to include words and phrases it found were omitted by legislative oversight. See In 
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re Custody of Carter, 137 Ill. App. 3d 439, 442 (1985) (reading into statute a requirement 

of finding serious endangerment to authorize modification of child custody within 2 years 

of judgment despite legislature’s failure to include that standard in the appropriate 

subsection of the modification statute); In re Marriage of Hasabnis, 322 Ill. App. 3d 582, 

596 (2001) (reading requirement that attorney fee awards be “reasonable” into final 

contribution statute because the Court could not “envision a grant of legislative authority 

that tells judges to be unreasonable.”) 

This case should be decided based on the plain language of the Civil Union Act; 

but to the extent this Court finds the language of that Act insufficient, it should decide it 

on legislative oversight grounds. The failure to include a reference to parties to a civil union 

in the step-parent statute, along with many other statutes providing state law rights to 

married couples without specifically including the words “civil union” cannot rationally be 

based on any other grounds given the legislature’s clearly expressed intention to afford 

equal rights and responsibilities to all couples – whether they have entered into a civil union 

or married.  The Appellate Court’s judgment should be reversed. 

II. If the legislature did not intend civil union parties to be step-parents, 
the step-parent statutes violate equal protection.

If the step-parent statute includes parties to civil unions then it has passed 

constitutional muster.  If it does not, it lacks a rational basis for the distinction drawn by 

the statute between parties who are married and parties who were joined by civil unions.  

The purpose of the step-parent statute is to require a sufficient contact between the child 

and a step-parent. While spouses of the child’s parent clearly have that connection, there is 

no basis to assume that a civil union partner does not have the exact same bond with the 

child.  To the degree that a step-parent fails to meet the test for determining whether they 
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should be granted visitation notwithstanding the superior rights of the parent, that would 

be the subject of an evidentiary hearing whether or not the person seeking visitation or 

parental responsibility is a step-parent because or a marriage or a civil union.  But Ms. 

Fulkerson certainly should have the right to assert her claim.  Fundamental principles of 

equal protection “will not tolerate a legislative classification made arbitrarily and without 

a reasonable basis.”  Jacobson v. Department of Public Aid, 269 Ill. App. 3d 359, 368 

(1995) (no rational basis existed for distinction drawn by statute).  Indeed, one of the stated 

purposes of the Illinois Marriage and Dissolution of Marriage Act is to “strengthen and 

preserve the integrity of marriage and safeguard family relationships.”  (emphasis added).  

750 ILCS 5/102(2). Family relations are not limited to marriages, nor is there any rational 

reason to draw lines between civil unions and marriages for any purpose in Illinois, but 

especially when the best interests of a minor child may ultimately be at stake. The Appellate 

Court’s judgment should be reversed. 
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PRAYER 

 WHEREFORE, Amicus prays that this Honorable Court reverse or vacate the 

Appellate Court’s judgment, and for such other, further and different relief as this Court in 

its equity deems just and proper. 

Respectfully submitted,  
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