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ISSUES PRESENTED FOR REVIEW

I. W hetherinconsistenta nd unrelia bleeyewitnesstestim ony a loneprovided

sufficientevidencetosustainA ntrellJohnson’sfirst-degreem urderconviction

beyond a rea sona ble doubt.

II. W hethertheeyewitness relia bility fa ctors outlined by theU nited Sta tes

Suprem e C ourtinN eil v. B iggers, 4 0 9 U .S. 1 8 8 (1 9 7 2 ), a re a ppropria te

a nd releva nttoa ppella te review ofthe sufficiency ofthe evidence. A lso,

whetherthisCourtshould rejecttherem ainingState’sargum entsconcerning

a ppropria te use ofthe B iggers fa ctors, the a ppella te court’s cita tions to

seconda ry a uthorities, a nd a cla im ed viola tionoftheSuprem a cy C la use,

wheretheSta teshould beestopped from a sserting thefirstcla im , a ll a re

wholly unnecessa ry toresolutionofthisa ppea l, a nd wherethea rgum ents

la ck m erit.

1
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STATEMENT OF FACTS

A ntrell Johnsonwa sfound guilty offirst-degreem urdera nd a cquitted of

a ttem ptm urdera ftera jury tria l ba sed entirely uponeyewitnesstestim ony. H e

wa ssentenced to5 5 yea rsinprison. O ndirecta ppea l, A ntrell a rgued,intera lia ,

tha ttheSta teha d notpresented sufficientevidencea ttria ltoprovehisguiltbeyond

a rea sona bledoubt.Thea ppella tecourta greed a nd reversed A ntrell’sconviction

outright. The Sta te filed a petitionfor lea ve toa ppea l tothis C ourt.

Thecha rgeswereba sed ona shootingthatoccurred onA pril2 4 ,2 0 1 7 ,a round

7 :3 0 p.m .inC hica go.W itnessesdescribed som eonewea ringa bla ck ja ck et,white

pa ntsa nd a ha trunning upbehind twom enwa lk ing downthestreet– D ea ngelo

M ixona nd Ta urea nTyler– a nd firingsevera ltim estowa rd theirba ck s.(R .4 2 9 -3 0 ,

4 6 8 -7 2 , 5 1 8 -1 9 , 5 5 1 -5 3 ). M ixona nd Tyler were tra nsported tothe hospita l for

theirinjuries,whereM ixonrecovered and Tylerdied.(R .4 0 7 ,4 7 5 -7 6 ,6 0 3 ).Following

a ninvestiga tion, A ntrell wa scha rged withthefirst-degreem urderofTylera nd

the a ttem ptm urder ofM ixon.

The Sta te presented four eyewitnesses. Twoofthose witnesses reca nted

theirpre-tria l identifica tions ofA ntrell incourt. Thefirstreca nta tionwa sfrom

Trista nThom a s. Thom a s sa w theshooting from his frontporchnea rthecorner

of6 9 tha nd H onore.(R .4 2 5 ). Initia lly,Thom a sidentified A ntrellina photoa rra y

duringa conversa tionwiththepolicetheda y a ftertheshooting.(R .4 3 4 , 4 3 6 -3 7 ).

H owever, a tthetria l, whena sk ed by theSta tehow herecogniz ed thepersonhe

circled inthe photoa rra y, Thom a s responded itwa s beca use he k new him , but

notbeca useheha d a ctua lly seentha tpersondoa nything. (R . 4 3 7 -3 8 ). Thom a s

2
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testified tha thera nuptoM ixona ftertheshooting a nd M ixontold him , “Itwa s

Trell.” (R . 4 4 6 ). Thom a s k new towhom M ixonwa s referring a nd testified tha t

heba sed hisphotoa rra y identifica tionontha tk nowledge. (R . 4 3 7 -3 9 , 4 4 8 , 4 5 5 ).

Thom a ssa w Tylera nd M ixonwa lk ing downthestreeta nd wentoutonto

his porch. (R . 4 3 5 -2 6 ). From therehesa w theshooterrunupbehind M ixona nd

Tylera nd shoota ttheirba ck s from a boutsevenoreightfeeta wa y. (R . 4 2 9 -3 1 ).

H esa w theshooterwa s light-sk inned a nd wea ring a bla ck ja ck et, butcould not

tell ifthe personwa s a m a nor a wom a n, inpa rtbeca use the shooter’s fa ce wa s

pa rtia lly obscured a nd beca useThom a s wa s sta nding som edista ncea wa y, a nd

hea dm itted tonotseeingdista nceswell a nd tha theproba bly should wea rgla sses.

(R . 4 2 9 -3 1 , 4 3 8 , 4 5 1 -5 2 ).

D ea ngeloM ixona lsoa dm itted a ttria ltha theregretted identifyingA ntrell

a stheshooterwhenhea ctua lly did notseewhoshothim .(R .4 7 1 -7 2 ,5 0 4 ,5 0 7 -0 8 ).

M ixonreca lled theshooting;hewa swa lk ingwithTa urea nTylera long6 9 thStreet

towa rd H onore, where Trista nThom a s lived. (R . 4 6 2 -6 4 ). A s they a pproa ched

thehouse,whereThom a sa wa ited them , M ixonsa w a shock ed look onThom a s’s

fa ce. M ixongla nced behind him a nd sa w a personpointing a guna bouta foot

a wa y from Tyler’sba ck . (R . 4 6 9 -7 2 ). H ehea rd a boutsevenshots gooff, fell, a nd

sa w Tylerontheground nexthim .(R .4 7 2 -7 3 ).H efeltthepa infrom hisownwound

a nd sa w theshooterrunba ck downthestreettoa bla ck ca r, whichdrovea wa y.

(R . 4 7 3 -7 4 ).

A ttria l,M ixonsa id hecould notrem em bertellingThom asthatitwasA ntrell

whoshothim , nor did he rem em ber his conversa tionwith a na ssista ntsta te’s

3
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a ttorney (“A SA ”) whilehewa sa tthehospita l. (R . 4 7 1 , 4 7 5 , 4 8 0 -8 1 , 4 8 5 ). M ixon

ack nowledged thatthestatem entexisted,thatitwasrecorded,a nd tha theidentified

A ntrell during tha t conversa tion, but m a inta ined tha t he did not ha ve a n

independentrecollectionoftheconversa tion.(R .4 8 5 ,4 8 8 ,4 9 2 ).M ixona lsotestified

tha the wa s worried for his sa fety, buthe did notsa y why. (R . 5 1 3 ).

TheSta tepresented thetestim ony ofA SA JosephH oda l,whointerviewed

M ixona tthehospita l. (R . 6 7 8 ). A fterM ixonwentovertheeventsofthepriorda y

once,H oda l a sk ed ifthey could doita ga in,onvideo.(R .6 8 0 ).M ixona nd hissister,

whowa s presentfor the interview, a greed. (R . 6 7 9 -8 0 ). The Sta te pla yed the

recording for the jury, inwhichM ixonsta ted tha tA ntrell wa s the shooter. (St.

Ex. 6 6 -6 8 ). H oda l confirm ed tha t he a sk ed M ixonquestions rega rding his

observa tions ofA ntrell. (R . 6 8 4 ). H e a lsosta ted tha tM ixondid notseem tobe

inpa ina nd ha d la stta k enm edica tiona t4 :3 0 tha tm orning, though H oda l did

notspecify how m uch tim e ha d pa ssed since then. (R . 6 8 5 ).

TheSta te’sthird eyewitnesswa snota bletom a k ea nidentifica tion.R obert

L a stertestified tha thea nd his wife, Ja neeseW a shington, weresitting ina ca r

inthe church pa rk ing loton6 9 th a nd H onore a round 7 :3 0 p.m . onthe nightof

theshooting.(R . 5 1 6 , 5 4 9 -5 0 ). L a stera nd hiswifewereintheba ck sea ta nd their

friends were sitting upfront. (R . 5 1 6 -1 7 , 5 6 8 ). L a ster testified tha tthe ca r wa s

fa cing south, putting H onoretoL a ster’sleft. (R . 5 1 7 ). H ewa ssea ted behind the

driver, a nd hiswife, sea ted tohisright, wa sfa rthera wa y from H onore. (R . 5 1 7 ,

5 2 9 , 5 6 6 ; St. Ex. 2 4 ). L a ster sa w twom enwa lk ing downthe streeta nd a third

m a nrunningtowa rdsthem from behind.(R .5 1 7 -1 8 ).Thethird m a npulled a gun

4
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outofhis rightpock eta nd fired five shots a tthe other twom enfrom a bout2 0

feeta wa y.(R .5 1 8 -1 9 ,5 3 2 -3 3 ).L a sterdescribed theshootera swea ringwhitepa nts,

a bla ck bom berja ck et,a nd a bla ck ba seba ll ha t.(R .5 1 9 , 5 3 2 ).Theshooterturned

a nd ra nnorthbound onH onore, a wa y from the scene. (R . 5 1 9 ). L a ster testified

tha the ha d yelled togetdowna nd everybody inthe ca r crouched sotha tthey

would notbe seen. (R . 5 2 0 , 5 3 4 ).

Ja neeseW a shington,sittingtotherightofherhusba nd,testified tha tshe

saw theshootingfrom herpositionintherearpassenger-sideseat,look ingdiagonally

throughthewindshield,pa stthedriver.(R .5 6 8 ).Therewa sa lsoa driverpositioned

behind thewheel,buttha tpersondid nottestify. (R . 5 6 8 ).W a shingtonsa id tha t

shesa w som eonerunupbehind thetwom enwa lk ingdownthem iddleofthestreet,

whichwa sonthedriver’ssideoftheca r. (R . 5 5 1 , 5 5 6 -6 8 ; St. Ex. 2 4 ). Therunner

pulled outa guna nd shota ttheothertwom en. (R . 5 5 2 ). W a shingtondescribed

theshootera swea ring whitejea nsa nd a ba seba ll ha t, butcould notreca ll wha t

heworeontop.(R . 5 5 2 , 5 7 3 ).W a shingtontestified tha tshewa ssca red whenshe

hea rd thegunshotsa nd “scooted ba ck ” inhersea ttoa void beingseen.(R .5 7 0 -7 1 ).

She sa id tha tthe entire shooting la sted m a ybe a m inute. (R . 5 7 2 ).

A ftertheshooting, L a stera nd W a shingtonsta yed onthescenetota lk to

the police. (R . 5 2 0 -2 1 , 5 5 3 -5 4 ). The interviewing officer testified tha the spok e

tothe couple together a nd they described the shooter a s a B la ck m a le with a

m edium -browncom plexionbetweentheagesof1 6 -2 5 ,a bout5 ’5 ” to5 ’9 ”,a nd a round

1 5 0 pounds. (R . 5 8 4 -8 5 ). L a stertold theofficertha theha d gottena pretty good

look a tthe shooter a nd believed he would be a ble toidentify him . (R . 5 3 5 ).

5
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W henthepa irwenttothesta tiona few week s a ftertheshooting, L a ster

wa s una ble toidentify theshooterina photoa rra y, whichincluded A ntrell. (R .

5 3 9 -4 0 ; D ef. Ex. 2 ). A few da ys la ter, L a sterviewed a livelineup, a lsoincluding

A ntrell, a nd identified som eone else. (R . 5 4 3 -4 6 ; D ef. Ex. 4 , 5 , 6 ).

W a shingtonidentified A ntrell ina photoa rra y onthesa m eda y a sL a ster,

sa yingtha tshem a detheidentifica tionba sed onhisnosea nd m outha nd thefa ct

tha theha d “justa bout” thesa m eha ir,thoughshea dm itted tha ttheshooterha d

beenwea ringa ha ta nd shecould notseethetopha lfofhisfa ce.(R .5 5 7 -5 8 ,5 7 4 -7 8 ).

TheSta tepresented a stipula tiontha ta gunm a tching thebulletca sings

found a tthesceneoftheshooting wa s recovered m onths la ter by the R iverda le

police. (R . 6 9 9 , 7 2 1 -2 2 ). A m edica l exa m iner testified tha tTyler ha d susta ined

fivegunshotwoundstha twereconsistentwithhim being shotfrom behind, not

from close ra nge. (R . 6 2 7 , 6 2 9 , 6 3 1 -3 2 , 6 3 9 -4 0 ). A nofficer a lsotestified tha the

recovered surveilla ncefoota geofa bla ck seda na pproa chinga nd lea vingthescene

a nd oftheshooterrunning.(R .7 2 8 -2 9 ;St.Ex.2 5 ).Thesa m eofficerspok etoM ixon

inthehospita l a nd confirm ed tha tM ixonha d told him tha tA ntrellwa stheshooter.

(R . 7 3 0 , 7 3 5 ).

D uring his ca se-in-chief, A ntrell presented testim ony from his m other,

D orothea M orris, a nd hisex-girlfriend, K ennediM yles. M ylestestified tha tshe

wenttoA ntrell’s gra ndm other’s house som e tim e inthe a fternoononthe night

oftheshooting a nd A ntrell wa s there. (R . 7 7 7 -8 2 ). A fterthepa rty, they wa lk ed

toher house a long with his da ughter. (R . 6 8 7 -8 8 ). A round 8 or 9 p.m ., A ntrell

wentba ck tohis m other’s house with his da ughter. (R . 7 9 0 ).

6
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Inclosing,theSta tea rgued tha tM ixona nd Thom a sweresca red a nd were

lying a ttria l a boutnotha ving a good view ofthe shooter. (R . 8 0 8 -1 2 ). D efense

counsel a rgued tha ttheidentifica tionsofA ntrellwereunrelia blea nd tha tThom a s

a nd M ixonwere sincere intheir tria l testim ony. (R . 8 3 0 -3 9 ).

A fternea rly fivehours,thejury returned a verdict. (R . 9 0 0 , 9 1 7 ).Thejury

found A ntrell guilty offirst-degreem urdera nd tha ttheSta teha d proved A ntrell

ha d persona lly discha rged a firea rm inthecom m issionoftha toffense. (R . 9 2 8 ).

The jury a cquitted A ntrell ofa ttem ptfirst-degree m urder ofD eA ngeloM ixon,

butinexplica bly signed thespecia l interroga tory,findingtha tA ntrell persona lly

discha rged a firea rm a nd ca used bodily ha rm during thecom m issionofa ttem pt

first-degreem urder.(R .9 2 7 -2 8 ).Thetria l courtruled tha tthefindingofpersona l

discha rgewa ssuperfluoustothenot-guilty verdictfora ttem ptm urder. (R . 9 2 7 ).

A fter denying A ntrell’s m otionfor a new tria l, the tria l courtsentenced

him to5 5 yea rs inprison. (Supp. R . 1 2 ).

A ppella teCourtProceedings

O ndirecta ppea l, A ntrell a rgued tha tthethreeeyewitnesswhoidentified

him a stheshooterwereunrelia blea nd sotheSta teha d notpresented sufficient

evidence tosusta inhis conviction. H e a lsoa rgued tha this tria l counsel wa s

ineffective for fa iling toca ll a na dditiona l witness tosupporthis a libidefense.

(A pp. C t. O p. B rief, p. 1 1 -2 2 ).1

1 Pursua nttoIllinois Suprem e C ourtR ule 3 1 8 (c), A ntrell ha s requested
tha tthe FirstD istrictA ppella te C ourtfile the e-filed, sta m ped copies of
thea ppella tecourtbriefs withthis C ourtbeca useitis im porta ntforthis
C ourttok now the contentions ofthe pa rties inthe a ppella te court.
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InrespondingtoA ntrell’ssufficiency a rgum ent,theSta tea rgued,inpa rt:

D efenda nt’s a ttem pttoa na lyz etheissueofeyewitness credibility
using L erm a isincorrect,a nd thePeoplerefra infrom doingthesa m e,
relyinginstea d onthewell-settled and widelyrecogniz ed factorsunder
[N eil v.] B iggers [4 0 9 U .S. 1 8 8 (1 9 7 2 )].
A pp. C t. R es. B rief, p. 3 1 ).

The Sta te a rgued tha tthe evidence wa s sufficient, using the B iggers fa ctors a s

guideposts. (A pp. C t. R es. B rief, p. 2 4 -2 5 ).

A m a jority ofthe a ppella te courtfound tha tthe eyewitness testim ony

presented bytheStateattrialwaslega llyinsufficienttosusta inA ntrell’sconviction.

Peoplev. Johnson, 2 0 2 4 IL A pp(1 st) 2 2 0 4 9 4 , ¶ 6 2 . Insofinding, the a ppella te

courtconsidered ea choftheB iggersfa ctorsa nd concluded tha ta ll butoneofthe

fa ctorsfa vored A ntrell. Id. a t¶ 6 2 . Thetota lity oftheeyewitnesses’sta tem ents,

both prior toa nd during tria l, “leftlittle for the jury tosift, weigh, a nd a ssess

beforedra winginferences.” Id.a t¶ 6 1 .Thecourtfound tha tthesum oftheSta te’s

evidencefa iled toprovetha tJohnsonwa sthepersonwhoshotTyler. Id. a t¶ 6 9 .

Thedissentingjusticewould ha vefound theeyewitnesstestim ony evidence

sufficienttoconvictA ntrell. Id. a t¶ 1 1 4 . A lsoa pplying the B iggers fa ctors, the

dissentwould ha veheld tha tThom a sa nd M ixon’sinitia lidentifica tionsofA ntrell

were relia ble, pa rticula rly where they k new A ntrell. Id . a t¶ ¶ 1 1 9 -2 0 , 1 2 1 -2 2 ,

1 2 4 , 1 2 6 -2 7 , 1 3 0 . The dissentdiscredited Thom a s a nd M ixon’s reca nta tions a t

tria l,findingtha ttheirin-courttestim ony did notoutweightherelia bility oftheir

initia l identifica tions, whichitfound relia blewhena na lyz ed underthe B iggers

fa ctors. Id.a t¶ ¶ 1 2 3 , 1 2 5 .Fina lly,a ga ina pplyingtheB iggersfa ctors,thedissent

would ha ve found tha tthe circum sta nces ofW a shington’s identifica tionwere
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sufficiently relia bletosupporta finding by a rea sona blefa ctfindertha tA ntrell

wa s the shooter. Id. a t¶ ¶ 1 3 3 -1 4 2 . The dissenta lsoobjected tothe m a jority’s

cita tionstosocia lscienceresea rch,Id.a t¶ ¶ 1 4 4 -1 5 0 ,a nd itsreferencetothejury’s

splitverdicttosuggesttha tthejurorsha rbored doubtsa boutsom ea spectsofthe

Sta te’s evidence. Id. a t¶ 1 5 1 .

Them a jority a ddressed theconcernsoutlined by thedissent,sta ting tha t

itweighed the tota lity ofthe circum sta nces, including the B iggers fa ctors, the

evidenceintheca se, a nd “fa ctorsoutsidethecrim ina l justicesystem tha ta ffect

eyewitness perception.” Id. a t¶ ¶ 7 2 -7 4 . The m a jority explicitly a ck nowledged

tha tthefiveB iggersfa ctorswerea nincom pletelistofanalytica lfactorsand stressed

thateventhedissenteva luated som eoftheevidenceusingadditionalconsiderations.

Id. a t¶ ¶ 7 5 -7 7 . N oting the fa llibility ofeyewitness testim ony a nd its proven

unrelia bility, the m a jority pointed outtha tits reference toa ca dem ica rticles is

a m a tterof“procedura l fa irness” a nd com m onsense, a wa y toinform thecourt’s

decisiontha totherwise would only rely onoutda ted ca sela w issued before new

developm entsinthestudy ofeyewitnesstestim ony. Id.a t¶ ¶ 7 8 -8 0 .Them a jority

rea ffirm ed itspra cticeofa cceptingonly rea sona bleinferencesinfa voroftheSta te,

finding the dissent’s a na lysis ofthe evidence tobe toodeferentia l, noting tha t

juriesa reowed deferencebutnot“unfettered reverence.” Id.a t¶ ¶ 8 1 -9 7 .R ega rding

thejury’ssplitverdict,them ajorityrecogniz ed tha ttheSta te’sca serelied singula rly

uponunrelia bleeyewitnesstestim ony,whichwa sthelik ely ca useoftheinterna l

conflictofthejury indica ted by theverdict. Id. a t¶ 9 9 . Tofurthertha tpoint, the

m a jority a lsonoted the a bsence ofphysica l evidence or evidence ofm otive. Id.

9
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a t¶ ¶ 1 0 1 -1 0 4 .

The Sta te filed a petitionfor lea ve toa ppea l onJa nua ry 2 7 , 2 0 2 5 , which

this C ourtgra nted onM a rch 2 6 , 2 0 2 5 .

1 0
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ARGUMENT

I. The State’s evidence at trial was insufficient to prove Antrell
Johnson’s guilt beyond a reasonable doubt of first-degree murder
where the entirety of its case rested upon recanted, inconsistent,
and unreliable eyewitness testimony.

The only inculpa tory evidence presented a ga instA ntrell Johnsona this

tria l wa s the unrelia ble identifica tiontestim ony ofthree eyewitnesses – there

wa snootherdirectora ny circum sta ntia levidence.O neofthewitnessesidentified

A ntrell tothe police soona fter the shooting, butreca nted his identifica tiona t

tria l. Thesecond eyewitness told policetha ttheshooter’s m outha nd nosewere

covered a nd tha theidentified A ntrell only beca usethefirsteyewitnessha d told

him tha the wa s the shooter. The third witness, m ea nwhile, ha d a poor view of

theshootera nd sa id tha tshecould seeonly hism outh, nose, a nd sk intone. The

a ppella tecourtproperly a na lyz ed thesufficiency oftheevidenceinthelightm ost

fa vora ble tothe Sta te, em ploying the five B iggers fa ctors a long with others, to

eva lua te“thelik elihood ofm isidentifica tion” ba sed on: 1 ) theopportunity ofthe

witness toview the offender a tthe tim e ofthe crim e; 2 ) the witness’ degree of

a ttention; 3 ) thea ccura cy ofthewitness’priordescriptionoftheoffender; 4 ) the

level ofcerta inty dem onstra ted by the witness a tthe confronta tion; a nd 5 ) the

lengthoftim ebetweenthecrim ea nd theconfronta tion.Peoplev.Johnson, 2 0 2 4

IL A pp(1 st) 2 2 0 4 9 4 , ¶ 3 0 , citing N eil v. B iggers, 4 0 9 U .S. 1 8 8 , 1 9 9 -2 0 0 (1 9 7 2 ).

Thea ppella tecourtused theB iggersfa ctorsa sa tool initsa na lysis,finding tha t

theonly evidencea ga instA ntrell – eyewitnesstestim ony – wa ssounrelia bletha t

norea sona bletrieroffa ctcould ha vefound him guilty beyond a rea sona bledoubt,

eveninthelightm ostfa vora bletotheSta te.Johnson, 2 0 2 4 IL A pp(1 st) 2 2 0 4 9 4 ,

1 1
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¶ 6 2 .

TheSta te’sburdena ttria lisa highone– provingguilt“beyond a rea sona ble

doubt” is nota phra se owed m ere lipservice. D ue process requires the Sta te to

proveevery elem entofa cha rged offense beyond a rea sona bledoubtinorderto

susta ina conviction.InreW inship,3 9 7 U .S.3 5 8 ,3 6 4 (1 9 7 0 );U .S.C onst.,a m ends.

V , X IV ; Ill. C onst. 1 9 7 0 , a rt. I, § 2 . This includes the offender’s identity. People

v. Slim , 1 2 7 Ill.2 d 3 0 2 , 3 0 7 (1 9 8 9 ). W henconsidering a cha llenge toa crim ina l

convictionba sed uponthe sufficiency ofthe evidence, a reviewing courtm ust

determ inewhether, a fterviewing theevidenceinthelightm ostfa vora bletothe

Sta te, a ny ra tiona l trier offa ctcould ha ve found the essentia l elem ents ofthe

crim ebeyond a rea sona bledoubt. Ja ck sonv. V irginia , 4 4 3 U .S. 3 0 7 , 3 1 9 (1 9 7 9 );

Peoplev. M a ggette, 1 9 5 Ill.2 d 3 3 6 , 3 5 3 (2 0 0 1 ). W hile the review ofevidence on

a ppea l isdonewithdeferencetothefa ct-finder,thecourtdoesnota cta sa rubber

sta m p.Peoplev.Cunningha m , 2 1 2 Ill 2 d 2 7 4 , 2 8 0 (2 0 0 4 )(a fa ctfinder’scredibility

determ ina tion“isentitled togrea tdeferencebutitisnotconclusivea nd doesnot

bind thereviewingcourt.”) Eyewitnessidentifica tionsa refa llible,a nd “thea nna ls

ofcrim ina l la w a rerifewithinsta ncesofm ista k enidentifica tion.” Perry v. N ew

H a m pshire, 5 6 5 U .S. 2 2 8 , 2 4 5 (2 0 1 2 ).“[E]yewitnessm isidentifica tionisnow the

singlegrea testsourceofwrongfulconvictionsintheU nited Sta tes,a nd responsible

form orewrongful convictionstha na ll otherca usescom bined.” Peoplev. L erm a ,

2 0 1 6 IL 1 1 8 4 9 6 , ¶ 2 4 .

D eA ngeloM ixon, oneoftheSta te’sprim a ry witnesses, reca nted hisprior

identifica tionofA ntrell whenhe testified a ttria l, sa ying tha the felthe wa s

1 2
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“supposed” topick outA ntrell a s theshootera nd tha theregretted doing so. (R .

4 7 1 , 4 7 2 , 5 0 4 , 5 0 5 -0 8 ). M ixonga vea sta tem enttoa policeofficera tthehospita l

whenhe wa s recovering from his owngunshotwound, sa ying tha tA ntrell wa s

the shooter. (R . 7 3 0 , 7 3 5 ). W hile still inthe hospita l, he a lsoga ve a recorded

sta tem enttoa nA SA ,inwhichheidentified A ntrellina photoa rra y a stheshooter.

(R . 4 8 8 ). A t tria l, M ixontestified tha t he could not reca ll either of these

conversa tions.(R . 4 8 5 , 4 9 2 ). H ea greed tha thedid,infa ct,identify A ntrell while

hewa shospita liz ed, buta ttria l a dm itted tha thewa sa ctua lly notsurewhothe

shooterwa s,a nd instea d justtold thedetectiveswhohethoughttheshooterm a y

ha vebeen. (R . 4 8 8 , 5 0 3 -0 4 ). M ixonregretted identifying som eone whenhewa s

notsure whoshothim . (R . 5 0 7 ). W hile M ixona lsotestified tha the wa s sca red,

botha tthetim eoftheshooting a nd a ttria l, hea lsotestified tha thethoughthe

wasgoingtogetintotroubleifhedid nottestify.(R .5 0 8 ,5 1 2 -1 3 ).M ixon’sstatem ents

a ttria l, contra dicting the initia l identifica tionofA ntrell, a nd his expressionof

regretshow tha the wa s notconfidentinhis identifica tionofA ntrell.

M ixon’s origina l identifica tionofA ntrell wa s suspectfor other rea sons.

M ixontestified tha theha d beendrink ingpriortotheincident.(R .4 9 9 ).H etestified

tha thesa w Trista nThom a s’ssurprised fa ce,turned a round,a nd sa w a gunbefore

hehea rd shotsa nd “blink ed” out. (R . 4 6 9 -7 1 ). M ixon,onhisown, broughtupthe

fa cttha thewa sfocused onthewea pona nd notlook ing a tthepersonholding the

gun. (R . 4 7 1 -7 2 ); seePeoplev. H a yes, 2 0 2 2 IL A pp(1 st) 1 9 0 8 8 1 -B , ¶ 4 1 (“wea pon

focus‘ca nim pa ira witness’abilitytom a k ea reliableidentification’...’weapon-absent’

conditions [lea d] to‘significa ntly m orea ccura tedescriptions oftheperpetra tor’

1 3

SUBMITTED - 35394360 - Tosya Khodarkovsky - 11/17/2025 3:19 PM

131337



a nd wea ponfocus ca nbeexa ggera ted by a noffenseofshortdura tionwherethe

witness does notha ve a cha nce toa cclim a te tothe presence ofwea pon.”)(citing

Peoplev. H enderson, 2 7 A .3 d 8 7 2 , 9 0 5 (N .J. 2 0 1 1 )). Further, M ixon’s testim ony

tha ttheshooterwa ssta ndinga boutonefoota wa ywa scontra dicted by them edica l

exa m iner’stestim onytha ttherewa snoevidenceofclose-ra ngeshootinga nd other

eyewitnesses’ testim ony tha tthe shooter wa s m uch fa rther a wa y from M ixon.

(R . 4 6 9 -7 1 , 6 2 8 -3 2 ). M ixona lsotestified tha thewa ssca red a nd tried torunright

a fter turning a round. (R . 5 0 1 ). The fea r ofthe m om ent, com bined withM ixon’s

intoxica tiona nd focus onthe guna s opposed tothe identity ofthe shooter, ca st

doubtonhis initia l identifica tionofA ntrell inthe hospita l. These fa ctors, a nd

the fa cttha the explicitly sa id tha the regretted identifying A ntrell beca use he

wa s notsure tha twa s whoshothim , m a k e M ixon’s identifica tionunrelia ble.

TristanThom as’sidentification,headm itted,wa sba sed onhearsay– M ixon’s

sta tem enttohim onthescene– ra thertha npersona l k nowledge. (C . 4 3 9 , 4 4 7 ).

Thom a s wa s sta nding onhis porch, fa cing Tylera nd M ixona s they a pproa ched

the house. (R . 4 2 9 ). H e sa w the shooter runup tothe twoofthem a nd fire the

gun. (R . 4 3 0 ). H equick ly ra nuptoM ixon, whotold him , “Itwa s Trell.” (R . 4 4 5 ,

4 4 7 ). A ttria l, Thom a s sa id the rea sonhe identified A ntrell inthe photoa rra y

wa sbeca usehek new whoM ixonm ea ntwhenhetold him theshooterwa s“Trell,”

a nd he recogniz ed A ntrell inthe photoa rra y beca use he wa s light-sk inned. (R .

4 4 8 ).Thom a sa lsom a deitclea rtha thefelthewa ssupposed topick A ntrell when

confronted withthephotoa rra y.(R .4 5 5 ).H edid notwa nttobea tthepolicesta tion

tha tda y, nor wa s he willingly incourttestifying. (R . 4 3 4 , 4 4 9 , 4 5 5 ).

1 4
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Thom a s’stestim ony rega rding thea ppea ra nceoftheshooterdispla yshis

lim ited persona l k nowledgeontha tpoint. H esta ted tha thecould only seetha t

the shooter wa s B la ck with lightsk ina nd wea ring a bla ck ja ck et. (R . 4 3 1 ). H e

could noteventell ifthe shooter wa s a m a nor a wom a n. (R . 4 3 1 ). Thom a s sa id

tha tthe shooter wore a tightly-pulled hoodie, which obscured “his hea d a nd a

littlebitofhism outh.” (R . 4 4 4 , 4 5 0 ). H ea lsoa dm itted tha thiseyesightwa spoor

a nd he should proba bly ha ve gla sses. (R . 4 5 1 -5 2 ).

B othThom a sa nd M ixona ck nowledged tha tthey werefa m ilia rwithA ntrell

priortotheshooting.(R .4 3 7 ,4 5 5 ,5 0 5 -0 6 ). A ntrell’ssisterha sa child withM ixon’s

brother.(R . 5 1 1 -1 2 ).W hilepriorfa m ilia rity isa fa ctorinconsideringeyewitness

relia bility,itisnotdispositivewheretheevidencem ustbeconsidered initstota lity.

SeeB iggers,4 0 9 U .S.a t1 9 9 .Further,Thom a sexpla ined whyheinitiallyincorrectly

identified A ntrell – he pick ed A ntrell outina photoa rra y beca use A ntrell wa s

light-sk inned a nd herecogniz ed him a s thepersonM ixonha d told him wa s the

shooter. A sidefrom being ba sed onhisfriend’s(subsequently reca nted) opinion,

Thom a s’stestim ony im pliestha thepick ed A ntrell outofthephotoa rra y beca use

itwa ssom eoneherecogniz ed a sopposed toba sed onhisownrecollection. A sfor

M ixon,hetestified tha thisfa m ilia l connectionwithA ntrell isnottherea sontha t

hecould notrem em berhispriorsta tem entsa ttria l.(R .5 1 2 ).H ea lsoa ck nowledged

tha the wa s never sure ofhis identifica tion, eventhough he k new A ntrell, a nd

tha the regretted identifying A ntrell despite notbeing sure. (R . 5 0 4 , 5 0 7 -0 8 ).

Therefore,whenconsidered a sonefa ctorwithinthetota lity ofthecircum sta nces,

the fa cttha tThom a s a nd M ixonwere fa m ilia r with A ntrell is notdefinitive of
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theirrelia bilitya seyewitnesses.SeeB iggers,4 0 9 U .S.a t1 9 9 (a na lyz ingrelia bility

ofeyewitness identifica tionunder the tota lity ofthe circum sta nces).

A notheroftheSta te’seyewitnesses,Ja neeseW a shington,a lsoha d a poor

opportunity toview theshooterwhereshewa ssittingintheba ck pa ssenger-side

sea tina ca rpa rk ed a nestim a ted 3 0 feeta wa y from theshooting,whichoccurred

onthedriver’ssideoftheca r. (R . 5 2 0 , 5 5 0 , 5 6 6 ). H erview wa spa rtia lly block ed

by thedriver’ssea ta nd thefra m eoftheca r;shetestified tha tshesa w theshooting

throughthefrontdriver’swindow a nd thewindshield.(R .5 6 8 ).W henW a shington

hea rd thegunshots,she“scooted” ba ck intohersea t,furtherim pa ctinghera bility

togeta good look a tthe shooter, beca use she did notwa nttobe seenfrom the

street.(R .5 7 1 ).W a shingtona lsosa id tha tshewa snotsurewha ttheshooterwa s

wea ring besides a “da rk ba seba ll ca p” a nd white pa nts beca use the shooting

ha ppened quick ly. (R . 5 7 2 -7 3 ). Itdefies logic tha tshe could nota scerta inwha t

he wore ontopbutwa s a ble todescribe the sk intone, nose, a nd m outh despite

the pa rtia l covering ofhis ha tor hoodie. (R . 5 7 2 -7 5 ).

EvenwhenW a shingtonidentified A ntrell inthephotoa rra y, shesa id, “I

think he’s the one tha tshotthose twoboys, he ha s the sa m e m outh a nd nose,”

expressing som euncerta inty a ta tim em uchclosertotheshooting tha nthetria l

wa s. (R . 5 7 4 -7 5 ,em pha sisa dded).Shea lsoa dm itted whenshem a detha tinitia l

identifica tiontha tshecould notseetheshooter’seyesbeca useofhisca p.(R .5 7 5 ).

This underm ines hertestim ony tha tshewould “neverforget” theshooter’s fa ce

– she ba rely sa w the shooter’s fa ce tobeginwith. (R . 5 7 7 ). W a shington’s photo

a rra y identifica tionwa snottested a ny furtherwiththea dm inistra tionofa live
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lineup.B eca useW a shingtonha d sucha poorview oftheshooter,heridentifica tion

wa s unrelia ble.

Thetestim ony ofthesewitnesses wa s a lsounderm ined by a notherofthe

Sta te’s witnesses, R obertL a ster. L a ster wa s sitting onthe side ofthe ca r tha t

wa sclosesttothestreet, a nd ha d a nunobstructed view oftheshooting through

hisownrea rpa ssengerwindow,a sopposed toW a shington,whowa sontheother

sideoftheca rwithobstructionsinherlineofsight.(R .5 1 7 , 5 2 9 , 5 6 6 , 5 6 8 ).Indeed,

L a stertold oneoftheresponding officers tha theha d gotten“a pretty good look

a ttheguy,” believinghecould identify theshooter.(R .5 2 9 ,5 3 5 ). L a ster,however,

could notidentify a nyoneinthephotoa rra y, inwhichA ntrell wa s depicted. (R .

5 2 1 ,5 3 9 -4 0 ).Further,whenbroughtintoview a livelineupa few da ysla ter,L a ster

identified som eone other tha nA ntrell. (R . 5 3 9 -4 0 , 5 4 3 -4 6 ). L a ster believed he

ha d gottena good enough look toidentify the shooter, wa s sitting closer tothe

sceneoftheshooting withfewerobstructions,a nd heidentified som eonebesides

A ntrell. L a ster ha d a nunquestiona bly better opportunity toview the shooting

yetdid notidentify A ntrell,thusca sting doubtontherelia bility ofW a shington’s

m ore suspectidentifica tion.

A dditiona lly,thesewitnesses’a ccountsconta ina m ultitudeofcontradictions.

M ixontestified tha ttheshooterwa s a boutonefootbehind him a nd Tylerwhen

theshotswerefired (R . 4 6 9 -7 0 ), yetThom a stestified tha ttheshooterwa sseven

or eightfeeta wa y from the twoboys (R . 4 3 0 ), L a ster testified tha tthe shooter

wa sa bout2 0 feeta wa y from Tylera nd M ixon(R .5 3 3 ),a nd them edica l exa m iner

only testified tha tthe shooting wa s notdone a tclose ra nge (R . 6 2 8 ).
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N oneofthewitnessesga vesim ila rphysica ldescriptions.Thom a ssa id tha t

theshooter’sfa cewa snotvisible,na m ely,heha d a hoodie“pulled tight,” pa rtia lly

covering his fa ce, including his hea d a nd m outh. (R . 4 4 4 , 4 5 0 ).W a shington, on

theotherha nd, testified tha ttheshooterwa s wea ring a ba seba ll ha twhichleft

the bottom portionofhis fa ce exposed. (R . 5 7 4 -7 5 ). W a shingtona lsotold police

officers,whenviewingthephotoa rra y,tha ttheshooterha d “justa bout” thesa m e

ha ir a s A ntrell, though, a ga in, she sa id he wa s wea ring a ha t. (R . 5 7 4 -7 5 , 5 5 7 ).

L a stertestified tha ttheshooterwa swea ringwhitepa nts,a bla ck bom berja ck et,

a nd a bla ck ha t,butdid notspecifywha ttype.(R .5 1 9 ).B a sed onthesedescriptions,

theshooterwa swea ring whitepa nts, could ha vebeenwea ring eithera ba seba ll

ha tora hoodie,hism outha nd nosewereeithercovered ortheonly thing visible,

hishairwaseitherpa rtia llyobscured orcom pletelyobscured,and hewassom ewhere

betweenonea nd twenty feeta wa y from Tylera nd M ixonwhenhefired thegun.

The witnesses’ descriptions ofthe shooter a re incom pa tible.

Fina lly, therewa snophysica l evidencepresented a ga instA ntrell. A gun

recovered m onths la ter by R iverda le police officers fired the bullets from this

shooting,butcould notina ny wa y betied toA ntrell. (R . 6 9 9 , 7 2 1 -2 2 ). Therewa s

noD N A orG SR evidencetoindica tetha tA ntrell wa sa tthesceneorha d recently

fired a gun.A lso,A ntrellpresented thetestim onyofanalibiwitnessattrial,K ennedi

M yles, a n ex-girlfriend, who sa id tha t A ntrell wa s with her a t A ntrell’s

gra ndm other’s house onthe nightofthe shooting. (R . 7 7 7 -9 0 ). Inlightofthe

witnesses’reca nta tions,inconsistencies,a nd thela ck ofa ny otherdirectevidence

a ga instA ntrell, thea ppella tecourtcorrectly held tha ttheSta te’sevidencewa s
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insufficienttosusta inA ntrell’s convictionbeyond a rea sona ble doubt.

The Sta te m isconstrues the a ppella te court’s opinion, cla im ing tha tthe

a ppella te courtconsidered the B iggersfa ctors (which, a s setforthinA rgum ent

II, a re entirely a ppropria te) tothe exclusionofa ll else. (St. B r. 3 3 -3 4 ). This is

untrue.Thea ppella tecourtexplicitly enum era ted severa l otherreleva ntfa ctors

tobea pplied,ina dditiontothe“incom plete” B iggersfa ctors,toreview ofeyewitness

identifica tion.Johnson, 2 0 2 4 IL A pp(1 st) 2 2 0 4 9 4 , ¶ ¶ 7 5 -7 6 (listingphysica l a nd

m enta l hea lth,m em ory issues,intoxica tion,intera lia , a sim pa cting relia bility).

Indeed,thecourtexplicitly a ck nowledged thefa llibilityofoneoftheB iggersfa ctors

– witness certa inty – whichha s beencriticiz ed by schola rs a nd courts a lik e. Id.

a t¶ 5 3 .

TheStatea lsopointstotheappella tecourt’ssta tem enttha t“B iggerscontains

noexceptionforeyewitnessfa m ilia rity,” a siftosuggesttha tthea ppella tecourt

refused toconsiderthefa cttha tThom a sa nd M ixonk new A ntrell. (St.B r.3 3 -3 4 );

Johnson,2 0 2 4 IL A pp(1 st) 2 2 0 4 9 4 , ¶ 8 9 . H owever,thea ppella tecourtwa ssim ply

sta ting thetruth– eyewitnessfa m ilia rity isnota m ong the B iggersfa ctors. The

a ppella te courtgoes ontosa y tha tThom a s a nd M ixon’s prior fa m ilia rity with

A ntrell, onits own, did notentirely resolvethequestionofrelia bility. Johnson,

2 0 2 4 IL A pp(1 st) 2 2 0 4 9 4 , ¶ ¶ 6 5 -6 7 , 8 9 . Itfound tha tThom a sa nd M ixon’sprior

a cqua inta ncewithA ntrell did notm a k eupforthefa cttha tthey ga venophysica l

descriptionofthe shooter, which m ea nttha tthere wa s notsufficientevidence

forthejury todeterm inewhethertheirinitia lidentifica tionswererelia blea ttria l.

Johnson, 2 0 2 4 IL A pp(1 st) 2 2 0 4 9 4 , ¶ ¶ 6 5 -6 7 , 8 9 . B eca use the Sta te disa grees
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withtha tconclusion,ita rguestha tthea ppella tecourta bused itsuseoftheB iggers

fa ctors. (St. B r. 3 4 ). H owever,thea ppella tecourtconsidered thefa cttha tM ixon

a nd Thom a sk new A ntrell,itjustdid soincontextoftheotherevidencepresented.

Johnson, 2 0 2 4 IL A pp(1 st) 2 2 0 4 9 4 , ¶ 8 9 .

Thehea rsa y,reca nta tions,a nd inconsistenciesa m ongthefourwitnesses,

a nd eveninconsistencieswithintheirowndescriptionsa nd identifica tions,ca nnot

beignored. Evenviewing this evidenceina fa vora blelighttotheSta te, noneof

theseeyewitnessesprovidea confidenta nd relia bleidentificationthatprovesbeyond

a rea sona bledoubttha tA ntrell wa stheshooter.ThisC ourtshould notglossover

theseinconsistencies,sim ply toprovidea “rubbersta m p” tothefindingsofA ntrell’s

jury. SeePeoplev. H erna ndez , 3 1 2 Ill.A pp.3 d 1 0 3 2 , 1 0 3 7 (1 stD ist. 2 0 0 0 ); People

v. V a squez , 2 3 3 Ill.A pp.3 d 5 1 7 , 5 2 7 (2 d D ist. 1 9 9 2 ).

B eca usetheSta tedid notprovidesufficientevidencetoproveA ntrellguilty

beyond a rea sona ble doubt, this C ourtshould a ffirm the a ppella te court.

II. The appellate court appropriately applied the Biggers and other
relevant factors as a tool to assess the reliability of eyewitness
testimony and the sufficiency of evidence. The court also did not
err in considering scholarly persuasive authorities, nor in briefly
considering the jury’s split verdict.

TheSta tea rguestha ttheeyewitnessidentifica tionfa ctorsoutlined inN eil

v.B iggers, 4 0 9 U .S.1 8 8 (1 9 7 2 ),a reina pplica bletoa ppella tereview ofsufficiency

ofthe evidence, a nd, tothe extenttha tthey m a y be used, the Sta te a rgues the

a ppella tecourterred inhow ita pplied thosefa ctorsinthisca se. (St. B r. 2 7 -3 7 ).

The Sta te further ta k es issue with the a ppella te court’s cita tions toa ca dem ic

litera ture a nd its reference tothe jury’s splitverdict. (St. B r. 3 7 -4 1 ). The Sta te

2 0

SUBMITTED - 35394360 - Tosya Khodarkovsky - 11/17/2025 3:19 PM

131337



isestopped from issuing a cha llengetouseoftheB iggersfa ctorsby thea ppella te

courtbeca useitcontra dictsitsa rgum entondirecta ppea l. M oreover, resolution

oftheSta te’sa llega tionsa renotnecessa ry tothedispositionofthisa ppea l,which

concerns thesufficiency oftheevidence. A s such, this C ourtshould nota ddress

them .D obbsv.Ja ck sonW om en'sH ea lthO rg., 5 9 7 U .S. 2 1 5 , 3 4 8 (2 0 2 2 )(R oberts,

C .J., concurring)(“[A ] sim ple yetfunda m enta l principle ofjudicia l restra int: If

itis notnecessa ry todecidem oretodisposeofa ca se, thenitis necessa ry notto

decidem ore.”)(em pha sisinorigina l). N evertheless,ifthisC ourtdecidestoenga ge

withtheseissues,theSta teisincorrectinitsa ssessm entofthea ppella tecourt’s

opiniona nd this C ourtshould a ffirm .

A. The State’s claim that the Biggers factors are inapplicable
to appellate review of a sufficiency claim is directly contrary
to its position below and should therefore be estopped.
Further, the resolution of this issue is not necessary to the
disposition of this appeal.

A s a ninitia l m a tter, the Sta te should beestopped from a rguing tha tthe

B iggers fa ctors a re nottobe used ina sufficiency a na lysis ona ppea l beca use of

itscontra dictory sta nceinthea ppella tecourt.Initsresponsebriefinthea ppella te

court,theSta tetook issuewithA ntrell’s“fa ilure” tosingula rlyrelyupontheB iggers

fa ctors inhis opening brief:

D efenda nt’s a ttem pttoa na lyz etheissueofeyewitness credibility
using L erm a isincorrect,a nd thePeoplerefra infrom doingthesa m e,
relyinginstead onthewell-settled and widelyrecogniz ed fa ctorsunder
B iggers.
(A pp. C t. R es. B rief, p. 3 1 ).

TheSta tea rgued throughoutitsbrieftha ttheB iggersfa ctorsfa vored itsposition

tha tthe eyewitness identifica tions were relia ble. (A pp. C t. R es. B rief, p. 2 5 -2 6 ,
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2 7 -2 8 ).N ow,theSta tea rguesforthefirsttim einthisC ourttha ttheB iggersfa ctors

donota pply toa ppella tereview oftherelia bility ofeyewitness testim ony, such

tha treversa l is required. (St. B r. 2 5 -3 2 ). H owever, “[a ] pa rty m a y notrequest

toproceed inone m a nner a nd thenla ter contend ona ppea l tha tthe requested

courseofa ctionwa s inerror.” Peoplev. D enson, 2 0 1 4 IL 1 1 6 2 3 1 , ¶ 1 7 (rejecting

a Sta tea rgum enttha ta nissuewa sforfeited ona ppea lforla ck ofcontem pora neous

objectiona ttria l,whentheSta telitiga ted theissueina pre-tria l m otiontoa void

thedisruptionofa defenseobjectiona ttria l); seea lsoPeoplev. W ells, 1 8 2 Ill.2 d

4 7 1 , 4 9 0 (1 9 9 8 ) (Sta teestopped from m a k ing la chesa rgum entona ppea l where

Sta tenevera sserted doctrineuntil ca serea ched Suprem eC ourt).Inotherwords,

theSta teinvited wha titnow a llegesiserror– tha titwa sim properforthea ppella te

courttousetheB iggersfa ctorsfra m ework ina sufficiency a na lysiswhenita rgued

tha tA ntrell’sa rgum ent,tha tdid notexclusively rely ontheB iggersfa ctors,wa s

im proper. Further, the Sta te’s relia nce onthe B iggers fa ctors ondirecta ppea l

a re a nindica tiontha tthey a re a helpful tool toa na lyz e relia bility withinthe

sufficiency context, evenviewing theevidenceinthelightm ostfa vora bletothe

Sta te.

Ina ny event,thisC ourtneed notconsiderthisissuetoresolvethisa ppea l,

which, a s a rgued inIssue I, centers onwhether the Sta te proved A ntrell guilty

beyond a rea sona ble doubtba sed uponthe eyewitness testim ony itpresented.

This C ourtneed notexa m ine, m uchless depa rtfrom , using the B iggers fa ctors

ina sufficiency context,pa rticula rly whererelia nceonthese“well-settled,widely

recogniz ed” fa ctorsha sbeena regula rpra cticeforIllinoiscourtsfordeca des.(See
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A pp. C t. R es. B r. p. 3 1 ); seeinfra , p. 2 3 -2 5 ; seeD obbs, 5 9 7 U .S. a t3 4 8 (R oberts,

C .J., concurring). Therefore, this C ourtshould rejecttheSta te’s a rgum enttha t

theB iggersfactorsshould notbeused inthesufficiencycontextbecauseitcontradicts

theSta te’spriorpositiona nd beca useitisnotnecessa ry totheresolutionofthis

a ppea l.

B. Illinois courts have long used the considerations outlined
in Biggers to analyze the reliability of eyewitness testimony
for its sufficiency, though the factors are nonexhaustive and
evolving.

TheSta te seek s todism a ntle a helpful tool tha tIllinois courts ha ve long

a pplied toa na lyz e the sufficiency ofeyewitness identifica tiontestim ony. This

C ourtshould decline todoso. Itis true, the fa ctors outlined inB iggers were

origina lly enuncia ted inthe contextofreviewing the a dm issibility ofta inted

identifica tions.B iggers,4 0 9 U .S.a t1 9 8 -9 9 .H owever,longbeforetheU nited Sta tes

Suprem eC ourtexplicitly outlined thosefa ctors inB iggers, thisC ourtroutinely

used thosesam ecom m on-senseconsiderationstoanalyz ethereliabilityofeyewitness

identifica tiontestim ony insufficiency cha llenges. See, e.g., Peoplev. W illia m s,

2 8 Ill.2 d 5 3 , 5 4 -5 5 (1 9 6 3 )(considering thedista ncebetweenthewitness a nd the

subject);Peoplev.B rown,1 6 Ill.2 d 4 8 2 ,4 8 5 (1 9 5 9 ) (citingthewitness’sopportunity

toview the subjecta nd the level ofdeta il inthe origina l description); Peoplev.

D uva l, 3 6 1 Ill. 4 9 6 , 4 9 7 -9 8 (1 9 3 5 )(considering thecloseconta ctthewitness ha d

withthesubject); Peoplev. G erdy, 3 6 2 Ill. 1 3 0 , 1 3 5 (1 9 3 5 )(considering thedeta il

ofthe eyewitness’s descriptiona nd opportunity toview the subject); People v.

N ehrk orn, 3 0 5 Ill. 4 6 7 , 4 7 3 -7 4 (1 9 2 2 )(considering thelengthoftim ethewitness

ha d toview thesubject).Itwa sthena na tura ltra nsitionforthisC ourttoexplicitly
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a dopttheB iggersfa ctorsina sufficiency context,inPeoplev.Slim , 1 2 7 Ill.2 d 3 0 2 ,

3 0 7 -0 8 (1 9 8 9 ), beca use itha d a lrea dy beendoing sofor deca des.

Thea ppella tecourtha ssincefollowed thisC ourt’slea d,routinely a pplying

B iggersfa ctorstosufficiency a na lyses.See,e.g.,Peoplev.D a vidson, 2 0 2 4 IL A pp

(1 st) 2 2 1 2 6 9 -U (recogniz ingtha ttheB iggersfa ctorswereoriginallyused toconsider

thelik elihood ofm isidentifica tiona ftera suggestiveconfronta tionbutha vebeen

used toeva lua te the relia bility ofwitness identifica tiontestim ony a bsenta

suggestiveconfronta tion);Peoplev.Ca rini,2 5 4 Ill.A pp.3 d 1 ,9 (2 d D ist.1 9 9 3 )(citing

Slim a nd a pplyingtheB iggersfa ctorstoa sufficiency a na lysis);Peoplev.Crespo,

2 0 2 4 IL A pp(3 d) 2 3 0 3 1 1 -U , ¶ ¶ 1 3 -1 7 (sa m e); Peoplev. Sta ndley, 3 6 4 Ill.A pp.3 d

1 0 0 8 ,1 0 1 4 -1 5 (4 thD ist.2 0 0 6 )(sa m e);Peoplev.Phillips,2 0 1 5 IL A pp(5 th) 1 3 0 0 9 3 -U ,

¶ 1 0 (sa m e).Thus,theSta te’snew cla im tha ttheB iggersfa ctors(howeverla beled)

donota pplytosufficiencya na lysesgoesa ga instover1 0 0 yearsofIllinoisprecedent.

This evolution, bothinthe contexts inwhichthefa ctors ha vebeenused,

the weightthe individua l fa ctors ca rry, a nd wha tother fa ctors a re considered

a longside them , show how the use ofB iggers fa ctors a re less a boutthe fa ctors

them selves a nd m ore a boutproviding reviewing courts with a useful tool for

a na lyz ingtherelia bilityofeyewitnesstestim ony.Therefore,a na na lysisem ploying

the B iggers fa ctors should be ba sed on com m onsense, society’s increa sed

understa nding ofm em ory reca ll, a nd science-ba ck ed resea rch. U ltim a tely, tha t

is wha tthe a ppella te courtdid here, a s discussed below.

B utB iggers fa ctors a re useful notonly onreview – indeed, a s the Sta te

concedesinitsownbrief– juriesa rerequired toconsiderthesefa ctorsina na lyz ing
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eyewitnessidentifica tiontestim ony.IllinoisPa tternJury Instructions,C rim ina l,

N o. 3 .1 5 (listing five fa ctors outlined inB iggers a nd, inthe com m ittee note,

recogniz ing the fa ctors a s “well-esta blished,” citing U .S. Suprem e C ourtca ses

a nd Slim ); seeSlim , 1 2 7 Ill.2 d a t3 0 7 -0 8 ; (St. B r. 3 0 , 3 3 ). O na ppea l, a reviewing

courtisa sk ed toa na lyz etha tevidenceontha tsa m eba sis,thoughofcourse,under

a differentsta nda rd.Still,thefa ctorsa nd theira pplica tionstoa sufficiencya na lysis

rem a insthesa m e.Illinoisca sela w a nd tria lpra cticesshow how theB iggersfa ctors

ha velong provided a helpful fra m ework fora na lyz ing eyewitnesstestim ony for

juries a nd courts a lik e.

C. The State’s position that the Biggers factors should only be
used in the admissibility context is incorrect and untenable.

Inits brief, the Sta te ca nnotexpla inwhy the relia bility fa ctors outlined

inB iggers should be lim ited todeterm ining a dm issibility whenthe relia bility

oftheidentifica tionsisa lsoreleva nttowhethertheevidenceissufficient.Indeed,

the Sta te concedes inits ownbrieftha tthe B iggers fa ctors a re releva nttoa

sufficiency a na lysis.(St.B r.3 3 )(“Tobesure,thefivefa ctorsenum era ted inB iggers

a re releva nttothe fa ctfinder’s eva lua tionofa neyewitness identifica tiontha t

ha sbeena dm itted intoevidence.”) TheSta teitera tes norea sonwhy thefa ctors

would bereleva nttoa fa ct-findera ttria l, butba rred from useby thereviewing

courtona ppea l.

The Sta te cites toPeople v. B rook s, 1 8 7 Ill.2 d 9 1 (1 9 9 9 ), tosupportits

contentiontha tthis C ourtdoes notendorse the use ofthe B iggers fa ctors ina

sufficiency cla im (St. B r. 2 9 ). InB rook s,thedefenda ntcha llenged therelia bility

ofsom eeyewitnesstestim ony,citing“suggestivenessoftheidentificationprocedures”
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a s well a s la ck ofopportunity toview the offenders, la pse oftim e betweenthe

offensea nd theidentifica tions,a nd pressuretom a k ea nidentifica tion. Id.a t1 3 4 .

This C ourtrecom m ended tha t“thesea rgum ents a rebetterdirected towa rd the

a dm issibility ofthesta tem ents, ” reflecting its view tha tthesufficiency wa s a n

a ttem pttoa rguea suppressionissuetheC ourtha d previously found tobewa ived.

B rook sdoesnotciteB iggersa ta ll,m uchlesshold tha ttherelia bility fa ctorsm a y

never be a pplied ina sufficiency a na lysis. Todosowould ha ve overruled Slim ,

(whichB rook sdoesnotpurporttodo),beca usethisC ourtexplicitly incorpora ted

theB iggersfa ctorsa sa tool inthesufficiency context.Slim , 1 2 7 Ill.2 d a t3 0 7 -0 8 .

TheSta tedoes notexpla inwhy B rook scontrols overSlim , whichIllinois

courtsha vefollowed fordeca des. Indeed,thisC ourtha sused theB iggersfa ctors

a sa tool todeterm ineeyewitnesstestim ony sufficiency post-Slim .Seee.g.,People

v. H olm es, 1 4 1 Ill.2 d 2 0 4 , 2 3 9 -2 4 0 (1 9 9 0 ); seea lsoPeoplev. H errett, 1 3 7 Ill.2 d

1 9 5 , 2 0 3 -0 4 (1 9 9 0 ). Thea ppella tecourtha sfollowed suit. Seecita tionssupra , p.

2 4 . B rook sdid nothing tocha ngetha tfra m ework , a nd thus,doesnotrequirethe

a ba ndonm entofthe use ofthe B iggers fa ctors ina sufficiency context.

Further, theSta teoffersnoa lterna tivefra m ework fora ppella tea na lysis

ofeyewitnessidentifica tiontestim onyinthesufficiencycontext.TheSta tecontends

tha treviewingcourtsm ustonly look tothesta nda rd ofreview outlined inJa ck son

v.Virginia .(St.B r.3 2 ).B uta sta nda rd ofreview doesnota lega lfra m ework m a k e.

Itis nota setofguidelines (e.g., opportunity toview, la pse oftim e from event

toidentifica tion) tha ta ssistscourtsindeterm ining therelia bility ofeyewitness

testim ony.Ina ny event,Illinoisreviewingcourtsha vea pplied theB iggersfa ctors
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undertheJa ck sonsta nda rd ofreview fordeca des.See,e.g.,Ca rini,2 5 4 Ill.A pp.3 d

a t9 -1 0 (a pplying both the deferentia l Ja ck sonsta nda rd toa na na lysis ofthe

sufficiency ofevidenceusingtheB iggersfa ctors).Still,a shere,a reviewingcourt

m a y find theeyewitnesstestim ony sounrelia bletha t,evenviewingtheevidence

inthelightm ostfa vora bletotheSta te,therewa snotsufficientevidencetosusta in

a conviction. Johnson, 2 0 2 4 IL A pp(1 st) 2 2 0 4 9 4 , ¶ 6 2 ; seea lsoInreO .F. 2 0 2 0

IL A pp(1 st) 1 9 0 6 6 2 , ¶ 5 6 (finding the eyewitness testim ony so“unrea sona ble,

im proba ble,a nd unsa tisfa ctorytha titjustifiesa rea sona bledoubt,” a ftera na lyz ing

thetestim onyusingtheB iggersfa ctors);Peoplev.Powell,2 0 2 1 IL A pp(1 st) 1 8 1 7 4 5 ,

¶ ¶ 4 9 -5 0 (a ftera na lyz ingeyewitnesstestim ony usingtheB iggersfa ctors,finding

thattheevidencela ck ed “theproba tiveforcenecessaryforthetrieroffacttoconclude

beyond a rea sona ble doubt” tha tthe defenda ntwa s guilty).

B a rring useoftheB iggersfa ctors,would,inpra ctice,eviscera tea ppella te

review ofeyewitnesstestim ony.R eviewing courtswould becom ea rubbersta m p

forfa ct-findersa ttria l, withoutthea bility toreview therea sona blenessoftheir

conclusions. TheSta te’spositionisessentia lly tha treviewing courtsshould not

considerwhethera neyewitnessviewed theoffenderforonesecond ortenorwhether

theincidentha ppened a tnoonorm idnight. A ccording totheSta te, a reviewing

courtshould notconsiderwhethera witnesswa sundertheinfluence,how ca pa ble

thewitnessisofseeinglongdista nces,orhow m uchtim epa ssed betweentheoffense

a nd the identifica tion. Ifa reviewing courtca nnotconsider how relia ble a n

eyewitness’stestim ony is,pa rticula rly ina ca selik eA ntrell’swheretha twa sthe

onlyevidencepresented againsthim ,therewould benoback stopforanunreasonable
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fa ct-findera ttria l.TheSta teoffersnopra ctica lruletoa void tha toutcom e,a rguing

only tha tthe B iggersfa ctors should notbe a pplied. B uta defenda ntm ustha ve

a righttom ea ningfully cha llenge the evidence a ga insthim , evenona ppea l.

M oreover, there is nopra ctica l difference betweena na lyz ing relia bility

fora dm issibility versussufficiency. TheSta tecontendstha ttheB iggersfa ctors

ca nbea pplied only by tria l courtstoa ssesswhethera neyewitnessidentifica tion

is relia ble a nd therefore a dm issible. (St. B r. 2 8 ). The Sta te gives norea sona s

towhy thosesa m efa ctorsca nnotbea pplied inthesufficiency contextona ppea l.

A tria lcourtta sk ed withdeterm iningwhethera nidentifica tionisa dm issiblem ust

determ ineiftheidentifica tionwa sm a deundersuchcircum sta ncestha titcould

still berelia ble, despitetheta intofpolicem isconduct. B iggers, 4 0 9 U .S. a t1 9 9 .

A reviewing courtm usta lsodeterm ine the relia bility ofeyewitness testim ony

evidence ondirecta ppea l ina ca se ra ising a cha llenge tothe sufficiency ofthe

evidence.SeePeoplev.Thom pson,2 0 2 0 IL A pp(1 st) 1 7 1 2 6 5 ,¶ 4 2 (“[I]dentifica tion

evidencetha tisva gueordoubtful isinsufficienttosupporta conviction.”) A tthe

hea rtofbothinquiriesiswhethertheidentifica tionswererelia blea nd theB iggers

fa ctors a re a helpful tool intha tinquiry.

The difference betweenthe twouses (a dm issibility versus sufficiency) is

only a m a tterofdegree.A neyewitnessidentifica tion,whetherornotitwa sta inted

bypolicem isconduct,m a ybea dm issiblebutnotbesufficienttosusta ina conviction

beyond a rea sona bledoubt. TheSta tedoes nota nswerwhy thetria l court’s use

ofthe B iggers fa ctors inthe contextofa dm issibility m ustpreclude a reviewing

courtfrom using the sa m e fa ctors toa ssess whether the a dm itted eyewitness
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testim ony wa s sufficientevidence tosusta ina conviction.

Indeed, the Sta te a ck nowledges tha tthe B iggers fa ctors ha ve beenused

ina nothercontext– todeterm inewhetherevidencewa sclosely ba la nced under

a pla inerror review. (St. B r. 3 1 ). Ina footnote, the Sta te cla im s tha treviewing

evidencetodeterm inewhetheritisclosely ba la nced is“notthesa m e” a sreviewing

evidenceforitssufficiency, withouta nexpla na tiona stowhy sucha distinction

m a tters. (St. B r. 3 1 ). The pra ctica l difference is nonexistent. The twoa na lyses

a redifferentintha tthey a rereviewed undera differentsta nda rd (a nd todifferent

ends),buttheSta tedoesnotarticulatea rea sonwhytha tdistinctionwould preclude

a reviewing courtfrom using the B iggers fa ctors inboth contexts. Ifa nything,

thefa cttha tcourtsusetheB iggersfa ctorstoa ssesswhethertheevidenceisclosely

ba la nced supportsA ntrell’spositionthattheseconsiderationsa reequa lly a pplica ble

whena ssessing the sufficiency ofthe evidence.

Insum , theSta te’sa rgum enttha ttheB iggersfa ctorsca nonly bea pplied

ina na dm issibility a na lysis a nd notinthe contextofa review for sufficiency is

forfeited, contra dictswell-esta blished Illinoisca sela w, isim pra ctica l, a nd la ck s

substa ntiverea soning. Should this C ourtelecttoconsidertheissue, this C ourt

should a ffirm thecontinued useoftheB iggersfa ctorsa sa toolforreviewingcourts

toa na lyz e the sufficiency ofeyewitness identifica tiontestim ony.
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D. The appellate court’s use of secondary sources was not
an abuse of discretion.

TheSta tea rguestha tthea ppella tecourt’sreferencestoa ca dem ica rticles

a m ounted toim proper judicia l notice ofnew evidentia ry m a teria l. (St. B r. 3 7 ).

B utthea ppella tecourtdid notta k ejudicia lnoticeofa ny evidentia ry fa cts;ra ther,

ita ppropria tely used the a ca dem ic a rticles a s persua sive a uthority toexpla in

its rea soning. Therefore, this C ourtshould a ffirm .

A s a ninitia l m a tter, once a ga in, resolutionofthis issue is notnecessa ry

tothedispositionofthisappea l.Ita lia Foods,Inc.v.SunTours,Inc.,2 0 1 1 IL 1 1 0 3 5 0 ,

¶ 4 1 (“G enera lly,Illinoiscourtsdonotdecide...orconsiderissueswheretheresult

will notbe a ffected rega rdless of how those issues a re decided.”) The Sta te

exa ggera tes the a ppella te court’s relia nce ona ca dem ic a rticles. The a ppella te

courtcited a ca dem ic a rticles, nottoesta blish a ny new fa cts ona ppea l, ra ther,

they were used a s persua sive a uthority tha ta ssisted the a ppella te courtin

expla iningitsrea soning.(Seeinfra ,pg.3 2 ).Thea ppella tecourtcited sixa ca dem ic

a rticles,m ostofwhichdiscusswell-resea rched phenom ena rela ted toeyewitnesses

identifica tion– e.g.,wea ponsfocus,increa singsk epticism ofconfidencea sreflective

ofa ccura cy, own-ra ce identifica tionbia s, a nd a dditiona l non-B iggers fa ctors

(including intoxica tion,concea ling clothing,physica l/m enta l hea lth) – tha tbea r

onthe relia bility ofeyewitness identifica tiontestim ony. Johnson, 2 0 2 4 IL A pp

(1 st) 2 2 0 4 9 4 , ¶ ¶ 3 3 , 5 3 , 6 8 , 7 2 , 7 6 , 9 1 -9 2 ;seeYoung v.Sta te, 3 7 4 P.3 d 3 9 5 , 4 1 4 -1 5

(A lask a 2 0 1 6 )(A lask a Suprem eCourtrecogniz ingthatresearchregardingeyewitness

relia bility ha sevolved overdeca desa nd a ck nowledgingthe“scientificconsensus”

rega rdingthesea dva nces).Thela ngua gea nd rea soningfrom thea ppella tecourt’s

3 0

SUBMITTED - 35394360 - Tosya Khodarkovsky - 11/17/2025 3:19 PM

131337



opiniontha tpullsfrom a ca dem ica rticles,pa rticula rly inrela tiontoitsa pplica tion

oftheB iggersfa ctors,could beexcised a nd thea ppella tecourt’sultim a tejudgm ent

could still sta nd. A ssuch,thisC ourtisnotrequired toresolvethisissuea sa pa rt

ofthis a ppea l.

R ega rdless, a seconda ry source ca nbe used toexpla inthe la w, directto

prim a ry la w, or serve a s persua sive a uthority. Peoplev. Pa ra nto, 2 0 2 0 IL A pp

(3 d) 1 6 0 7 1 9 , ¶ 2 1 (citing Tilschnerv. Spa ngler, 4 0 9 Ill.A pp.3 d 9 8 8 , 9 9 4 , n.2 (2 d

D ist.2 0 1 1 )).W hilepa rtiesm a ynotciteseconda rysourcesto“introducesubsta ntive

evidencetoestablishthenecessa ryscientificfa cts,” a reviewingcourtistheba ck stop

fordeterm ining whetherseconda ry a uthoritiesshould beconsidered. Id.; seeIn

reM .M ., 1 5 6 Ill.2 d 5 3 , 5 6 (1 9 9 3 )(Suprem e C ourtR ule 3 4 1 does notrestrictthe

types ofm a teria l which m a y be cited insupportofa na rgum ent, a nd “whether

the a uthority cited m a y be non-precedentia l, irreleva nt, or incom plete will be

determ ined bythereviewingcourta sa properconsidera tionina ssessingthem erits

ofa proponent’s brief.”); seea lsoinreM a rria geofCotton, 1 0 3 Ill.2 d 3 4 6 , 3 5 8 -5 9

(1 9 8 4 )(usinga ca dem iclitera turetoa scerta inwhethera cha ngeina custodydecree

wa s a ga instthe m a nifestweightofthe evidence); seea lsoPeoplev. B ush, 2 0 2 3

IL 1 2 8 7 4 7 ,¶ 6 1 (consideringa na ca dem ica rticlea spersua siveauthorityindeciding

whethera ra pvideowa sa dm issibleevidence);seea lsoYoung,3 7 4 P.3 d a t4 1 4 -1 5

(relyingonscientificresearchpresented onappea ltoreeva luatetestfora dm issibility

ofeyewitness testim ony). Itfollows, then, tha tthea ppella tecourt’s cita tions to

a ca dem icseconda ry sourcesa represum ed tobeconsidered forproperpurposes.

Thereisa distinction,whichtheSta teignores,betweenwha ta pa rty ina na ppea l

3 1

SUBMITTED - 35394360 - Tosya Khodarkovsky - 11/17/2025 3:19 PM

131337



is a llowed todo, versus wha ta reviewing courtis a llowed todo.

Thea ppellatecourtdid noterrincitingtorelevantlega land scientificarticles.

TheSta te’s cha ra cteriz a tionofthea ppella tecourt’s a ctions a s judicia l noticeis

incorrect. (St. B r. 3 7 ). Thea ppella tecourtdid notta k ejudicia l noticeoffa cts or

conclusionsm a deinthea rticles,ra ther,itcited tothem a sa dditiona l persua sive

a uthority.Johnson,2 0 2 4 IL A pp(1 st) 2 4 0 4 4 3 ,¶ 3 3 (citingtoa ca sea nd a resea rch

a rticle discussing the da ngers ofwea pons focus), ¶ 5 3 (citing resea rchshowing

tha tm ista k enwitnessidentifica tionsa reoftena pa rtofD N A -exonera tionca ses),

¶ 6 8 (citing resea rchtha tnotestha tpeoplea rebettera trecogniz ing fea turesof

peopleofthesa m era cea sthem selves),¶ 7 2 (citinga studytha tshowed tha tjudges

a resusceptibletocognitivebia ses),¶ 7 6 (citinga study tha tnoted tha ttheB iggers

fa ctorsrelied oncom plica ted psychologica l issues), ¶ ¶ 9 1 -9 2 (citing a study tha t

showed tha tthereha vebeenwrongful convictionsinvolving a neyewitnesswith

priorfa m ilia rity withthesuspect,a nd tha ta neyewitness’spriorfa m ilia rity does

notm a k e the other fa ctors less releva nt). B utthe a ppella te court’s cita tions to

thesea uthorities did notrisetothelevel ofjudicia l noticeofa nevidentia ry fa ct

beca usethecourtnevercited toa na rticlea s a dispositivea uthority tha twould

esta blish a ny one pa rticula r fa cta s true. Id.; seePeoplev. D a vis, 6 5 Ill.2 d 1 5 7 ,

1 6 1 (1 9 7 6 )(judicia l notice ca nbe ta k enoffa cts tha ta re ba sed uponsources of

indisputableaccuracy).Thecourtcited toscientifica lly-ba ck ed articlesaspersuasive

a uthority toinform why the inferences m a de by the jury concerning pa rticula r

a spectsoftheeyewitnesstestim onywereunrea sona bledespitethecounterintuitive

na tureoftherea soning.Thea ppella tecourtwa snotusingthea rticlestoesta blish
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a ny pa rticula r fa cts, ra ther, the courtwa s citing persua sive a uthorities a s a n

expla na tiona s toits rea soning a nd ultim a tedecisiontha tthefa ct-finderswere

unrea sona bleinfindingA ntrellguilty ba sed ontheunrelia bility oftheeyewitness

testim ony. SeePa ra nto, 2 0 2 0 IL A pp(3 d) 1 6 0 7 1 9 , ¶ 2 1 .

B eca use the a ppella te courtdid notta k e judicia l notice ofthe a ca dem ic

articlesitcited initsopinion,norusethem foranythingbeyond persuasiveauthority,

this C ourtshould a ffirm .

E. The appellate court’s consideration of the split jury
verdict was not a violation of the Supremacy Clause.

Thejuryconvicted A ntrelloffirstdegreem urder,butacquitted him ofattem pt

m urder.Thea ppella tecourtwrotetha tthejury’ssplitverdict“signa lspotentia l

doubtsa bouttherelia bility oftheevidencea nd thecredibility ofthewitnesses.”

Johnson, 2 0 2 4 IL A pp (1 st) 2 2 0 4 9 4 , ¶ 9 9 . A ccording tothe Sta te, this sim ple

observa tionviola ted the Suprem a cy C la use. (St. B r. 3 9 -4 1 ).

This issue wa s notra ised inthe Sta te’s petitionfor lea ve toa ppea l, a nd

is thereforeforfeited. Forfeiturerules a pply toa ll pa rties a ppea ring beforethis

C ourt. Peoplev. H a rris, 2 0 2 4 IL 1 2 9 7 5 3 , ¶ 6 3 (noting tha tforfeiturerulesa pply

totheStatea nd thedefenda nt).B eca usetheSta tedid notincludeanissueregarding

theconsidera tionofthejury’sverdictinitspetitionforlea vetoa ppea l,thisC ourt

m a y, a nd should, disrega rd the Sta te’s a rgum entonthis m a tter. SeePeoplev.

Collins, 2 0 2 2 IL 1 2 7 5 8 4 , ¶ 2 3 (dism issing Sta te a ppea l whenthe Sta te did not

a rgue a threshold questionfrom its petitionfor lea ve toa ppea l).

Further,a determ inationofwhethertheappellatecourtim properlyconsidered

thejury’ssplitverdictisnotnecessa ry toa resolutionofthisca se. Thea ppella te
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court,inonepa ra gra phoutofoveronehundred,referred tothejury’ssplitverdict

a s a nindica tiontha tthe jury wa s notfully convinced by the Sta te’s evidence.

Johnson, 2 0 2 4 IL A pp(1 st) 2 2 0 4 9 4 , ¶ 9 9 .ThisC ourtneed notenga geinwhether

thea ppella tecourt’s considera tionofthejury’s splitverdictwa s releva nttothe

inquiry ofthe sufficiency ofthe evidence, pa rticula rly where the issue wa s not

ra ised intheSta te’spetitionforleavetoappea l.SeeD obbs,5 9 7 U .S.a t3 4 8 (R oberts,

C .J., concurring)(“Ifitis notnecessa ry todecide m ore todispose ofa ca se, then

itis necessa ry nottodecide m ore.”)(em pha sis inorigina l).

Evenonitsm erits, however, theSta te’sa rgum entisfrivolous. TheSta te

a rgues tha tthe a ppella te courtviola ted the Suprem a cy C la use by considering

thefa cttha tthejury a cquitted A ntrellofthea ttem pted m urderofM ixonbutfound

him guilty ofthefirst-degreem urderofTylertosupportthenotiontha tthejury

enterta ined som edoubtsa bouttheSta te’sproof. (St.B r. 3 9 -4 0 ). A ccordingtothe

Sta te,thea ppella tecourtra na foul ofU nited Sta tesv.Powell, 4 6 9 U .S. 5 7 (1 9 8 4 )

inrea chingthisconclusion.(St.B r.3 9 ).H owever,Powellheld onlytha tinconsistent

verdictsa regenera lly a llowed tosta nd,evenifthejury’sverdictca nnotra tiona lly

bereconciled.Powell, 4 6 9 U .S.a t6 5 -6 6 . Indeed,thePowell C ourtreitera ted tha t

the independentreview ofthe sufficiency ofthe evidence by a na ppella te court

is a sa fegua rd a ga insta nirra tiona l jury verdict. Id. a t6 7 . H ere, the a ppella te

courtdid nothold tha tthe jury’s splitverdictrequired the va ca tur ofA ntrell’s

m urderconviction.Rather,theappellatecourtra tiona llyobserved tha ttheacquittal

wa sa reflectionofthejury’suncerta inty rega rdingtheSta te’sevidence.Johnson,

2 0 2 4 IL A pp(1 st) 2 2 0 4 9 4 , ¶ 9 9 .
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Fortherea sonssta ted a bove, theeyewitnessidentifica tionspresented a t

tria l were unrelia ble a nd inconsistent. B eca use there wa s noother evidence

presented a ga instA ntrell a ttria l, the evidence wa s insufficienttosusta inhis

conviction. The rem a ining issues ra ised by the Sta te a re unnecessa ry tothe

resolutionofthis a ppea l a nd a re, inla rgepa rt, forfeited, pa rticula rly thecla im

rela ted toa ppella te use ofthe B iggers fa ctors, which is directly contra ry toits

positioninthe a ppella te court. This C ourtshould therefore decline toconsider

theSta te’s a rgum ents onthose issues. Should this C ourtdecidetoconsiderthe

Sta te’scla im s, itshould rea ffirm Slim , 1 2 7 Ill.2 d 3 0 2 , a nd hold tha ttheB iggers

factorsm ayproperlybeused a sa fram ework foranalyz ingthesufficiencyeyewitness

testim ony onreview.Itshould lik ewisehold tha tthem a jority did noterrby citing

toschola rly a rticles a s persua sivea uthority, norviola tetheSuprem a cy C la use

inbriefly m entioning thejury’ssplitverdict. Thus, this C ourtshould a ffirm the

judgm entofthe a ppella te court.
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CONCLUSION

Fortheforegoingrea sons,A ntrell Johnson,pla intiff-a ppella nt,respectfully

requests tha tthis C ourta ffirm the a ppella te court’s judgm entreversing his

convictionoutright.Intheeventtha tthisCourtvacatestheappellatecourt’sopinion

and judgm ent,A ntrellrespectfullyrequeststhatthisCourtrem and withinstructions

forthea ppella tecourttoconsidertherem a iningissuera ised inhisa ppella tebriefs.

R espectfully subm itted,
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