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NATURE OF THE ACTION

On June 28, 2019, Governor Pritzker signed into law Public Act 101-031, which
amended the Illinois Gambling Act (“Gambling Act™) (230 ILCS 10/1 et seq.) to authorize
the Illinois Gaming Board (“Gaming Board™) to issue six, new casino licenses, including
one for the City of Waukegan. A026; A002 at §3: 230 ILCS §10/7(e-5). These decisions
over casino licenses “often involve millions of dollars.” which is why there is a “danger
that a person who receives an adverse decision will retaliate and seek vengeance in the
courts.” Sypolt v. lllinois Gaming Bd., 2021 WL 1209132, at *4 (N.D. Ill. Mar. 31, 2021).

That is exactly what happened here. On October 17, 2019, the City Council for the
l City of Waukegan (“City” or “Waukegan”) certified three casino license applicants to the
Gaming Board, following an extensive public process. A027-032; C15 at §19; C16 at §24;
C29; C1055-1057; C1064. The City declined, however, to certify Waukegan Potawatomi
Casino, LLC (*Potawatomi Casino™). A032-034; C16 at 9924-25. Potawatomi Casino
sought to have the City Council reconsider its decision, but on October 21, 2019,
Potawatomi Casino filed suit against Waukegan in the circuit court of Lake County (later
removed to federal court), a few hours before the City Council was scheduled to vote on
the motion for reconsideration. A034; C16 at §925-26. In this October 2019 lawsuit,
Potawatomi Casino filed an Emergency Motion for Temporary Restraining Order, seeking
to block the City “from submitting its certifications to the [Illinois Gaming Board] pursuant
to resolutions that were adopted in its October 17, 2019 special meeting. . . See A487-
495.

Two years later, on November 16, 2021, Potawatomi Casino filed a Verified

Complaint for Declaratory and Injunctive Relief against the Gaming Board, the Gaming
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Board Administrator, the members of the Gaming Board, and the City. C11-1297.
Potawatomi Casino’s complaint contained a single claim for Declaratory and Injunctive
Relief under the Illinois Gambling Act and sought to enjoin the Gaming Board from
“taking formal steps to issue a Waukegan casino license, including by issuing a
determination of preliminary suitability™ until the City of Waukegan had satisfied certain
statutory requirements. A506, C23.

The circuit court dismissed the complaint with prejudice at the pleading stage,
finding Potawatomi Casino lacked standing to proceed with its lawsuit. A465; A004 at 6.
On July 28, 2023, the First District reversed the circuit court’s decision, permitting
Potawatomi Casino to continue its attack on the City’s certification process, thereby
jeopardizing the construction of the casino in Waukegan. A001-014.

ISSUES PRESENTED FOR REVIEW

This appeal asks whether the circuit court was correct to dismiss Potawatomi
Casino’s lawsuit. The issues for appeal are:

L Does a declaratory judgment action somehow provide an exception to the
ordinary requirement that a statute provide a private right of action in order for the statute
to be privately enforced?

2, Does the Illinois Gambling Act provide a private right of action, when
nothing in the statute suggests the Legislature intended to confer such a right?

3: Does Potawatomi Casino have standing to assert violations of the Illinois
Gambling Act when the alleged harm, even if remedied, would not give Potawatomi Casino

the ultimate relief that it is seeking?
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4. Does the Gaming Board have exclusive jurisdiction over this lawsuit that
concerns the process for awarding a casino license, as established by this Court’s exclusive
jurisdiction decision in J&.J Ventures Gaming.

5l Did the City of Waukegan substantially comply with the Gambling Act
when it solicited detailed proposals from the casino license applicants and later entered into
extensive negotiations with Full House Resorts, Inc.

6. Is this appeal moot because Potawatomi Casino seeks injunctive and
declaratory relief, but the Illinois Gaming Board has already issued an owner’s license to
Full House Resorts, Inc. and Full House has already constructed a temporary casino?

STATEMENT OF JURISDICTION

This Court has jurisdiction under Illinois Supreme Court Rule 315. On July 28,
2023, the First District issued its opinion, reversing the circuit court’s decision to dismiss
Potawatomi Casino’s complaint for lack of standing. A001-014. On August 18, 2023, the
City of Waukegan and the Illinois Gaming Board filed their respective petitions for
rehearing. A055-351. On August 22, 2023, the First District denied both petitions for
rehearing. A054. On September 26, 2023, the City of Waukegan filed its petition for leave
to appeal. The Illinois Gaming Board filed its petition for leave to appeal the following
month. On January 24, 2024, this Court granted the City of Waukegan’s and the Gaming
Board’s petitions for leave to appeal. A052-053.

STATUTE INVOLVED

This appeal concerns provisions of the Illinois Gambling Act, 230 ILCS 10/1, et

seq. Sections 2 and 7 of the statute are reprinted in the accompanying appendix. A015-023.
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STATEMENT OF FACTS

Passage of the Amendments to the Illinois Gambling Act

On June 28, 2019, Public Act 101-31 became law, authorizing the Gaming Board
to issue a casino license for the City of Waukegan. C14 at §13. On July 3, 2019, Waukegan
issued a Request for Qualifications and Proposals (“RFQ/P”) for casino proposals seeking
certification by Waukegan to the Gaming Board. C15 at f17. On August 5, 2019,
Waukegan received casino proposals from five applicants in response to its RFQ/P. C1067.
After one of the applicants withdrew its proposal, four applicants remained: (1) Lakeside
Casino LLC (*North Point™); (2) Full House Resorts, Inc. (“Full House™); (3) CDI-RSG
Waukegan, LLC (“Rivers™); and (4) Plaintiff Potawatomi Casino. See C15 at 19; A003
at 4.
Waukegan Certifies Three Applicants, but Not Potawatomi Casino

On September 18, 2019, the RFQ/P applicants gave presentations to the public at
the Genesee Theatre in Waukegan. A029; C29; C1067. After the public hearing, Waukegan
held the public comment period open for another three weeks, during which it received
more than 1,200 comments from residents and the public. A029; C29; C1067. Waukegan
received a final set of comments from more than two dozen people during the regularly
scheduled City Council Meeting on October 7, 2019. A029; C29; C1067. City officials
also met with each applicant to review and discuss the specifics of their proposals. See
C29; C298; C721 (noting the vetting process).

On October 17, 2019, the City Council met in a Special Session to vote on the
various casino proposals. A032; A500 at §19; C15 at 19. The City Council voted to certify

the casino proposals of North Point, Full House, and Rivers, but voted against certifying
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the casino proposal by Potawatomi Casino for multiple reasons. A003 at Y4; A032-033;
A501 at 24, C16 at §24; C1055-C1056. Potawatomi Casino lobbied for rehearing, and on
the evening of October 21, 2019, the City Council voted on Potawatomi Casino’s motion
for reconsideration. A033-034; AS01 at 25, C16 at §25. A majority of the City Council
voted to approve the motion for reconsideration but, on reconsideration, the City Council
again voted against certifying Potawatomi Casino’s proposal to the Gaming Board. A033-
034; AS01 at 925, C16 at §25; C1071.
The Federal Lawsuit

This is not the first lawsuit between Potawatomi Casino and the City of Waukegan.
On October 21, 2019, before any vote on the motion for reconsideration had been cast,
Potawatomi Casino filed suit against the City of Waukegan in the Circuit Court for Lake
County. A034; A501 at 926, C16 at 26; C1070. This lawsuit, like the current one,
represents Potawatomi Casino’s continuing efforts to interfere with Illinois” casino process
in order to protect its flagship casino in Milwaukee. See A029; C1353; C1086; see also
Naczek, How Competition is Influencing Potawatomi, 2022 WLNR 14622749 (quoting
the Potawatomi CEO referring to the “regional competition coming [from] Waukegan.”).

On January 3, 2020, Potawatomi Casino filed its First Amended Complaint, which
asserted claims arising under the Equal Protection Clause of the Fourteenth Amendment
(Count 1), the Illinois Gambling Act (Count II), and the Open Meetings Act (Count III).
A003 at 5; A501 at 26, C16 at 426; C1065-C1066. Among the relief sought, Potawatomi
Casino sought a declaration that the City Council’s votes on the purported certification
resolutions were void, an injunction requiring Waukegan to certify Potawatomi Casino’s

proposal, and damages for the lost opportunity to develop the Waukegan casino. A501 at
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926, C16 at §26. On January 31, 2020, Waukegan removed the case to federal court.
Waukegan Potawatomi Casino, LLC v. City of Waukegan, No. 1:20-cv-750 (N.D. IIL.).
A501 at 927, Cl6 at 927. On September 21, 2021, the City of Waukegan moved for
summary judgment on all counts, after extensive discovery and more than three dozen
depositions. C1057-C1099.

On March 29, 2024, the federal court granted Waukegan's motion for summary
judgment on Potawatomi Casino’s Equal Protection claim. A024-050. The federal court
rejected Potawatomi Casino’s “theory of a ‘rigged process’™ and held the company had not
rebutted the “conceivable state of facts that could have reasonably explained the City’s
refusal to certify Plaintiff.” A048. The federal court declined to exercise supplemental
jurisdiction over the Illinois Gambling Act or Open Meetings Act claims, and dismissed
those claims without prejudice. A049-050.

This Lawsuit and the Quest for Injunctive Relief

On November 15, 2021, the Illinois Gaming Board posted its agenda for a special
meeting to be held on November 18, 2021. A506 at §44, C21 at §44. The agenda included
“Consideration of Matters Related to the Pending Applications for the Owners License to
Be Located in Waukegan,” and “Determination of Preliminary Suitability.” C1296. The
very next day, Potawatomi Casino filed this lawsuit against the Gaming Board, the Gaming
Board Administrator, the members of the Gaming Board, and the City of Waukegan
(“Defendants™). A496-509 (without the exhibits); C11-C1297 (with the exhibits).

Potawatomi Casino’s complaint contained a single claim for Declaratory and
Injunctive Relief under the Illinois Gambling Act. A506-507 at §948-54, C22-C23 at Y948-

54, Potawatomi Casino’s lawsuit sought to enjoin the Gaming Board from “taking formal
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steps to issue a Waukegan casino license, including by issuing a determination of
preliminary suitability” until the City of Waukegan had satisfied the requirements of the
[llinois Gambling Act. A507, C23. Potawatomi Casino sought this injunctive relief because
it believed the City of Waukegan had “failed to satisfy” certain statutory certification
prerequisites for the Gaming Board to consider issuing an owner’s license for a casino in
Waukegan, A502 at 132, A507 at 949, C17 at 32, C22 at Y49, even though Potawatomi
Casino was never certified by the City and the certifications issued by the City were in
substantial compliance with the statute.

Potawatomi Casino alleged the City’s certification process was deficient because:

a. Contrary to the representation in the City’s “certifying resolutions,” and

the Gambling Act’s requirements, the City did not negotiate in any respect

with casino applicants during the RFQ process.

b. The City and the applicants the City purported to “certify” did not

“mutually agree” on the items required by the Gambling Act. In fact, the

City's “certifying resolutions™ recited only that the City and the applicant

had “mutually agreed in general terms” on the required items. . .

¢. As the attached resolutions show, the City did not “memorialize the

details concerning the proposed riverboat or casino in a resolution” adopted

by the City’s corporate authority, as the Gambling act requires, and the

City’s “certifying resolutions” do not purport to include any such

memorialization. As noted, under the statute, such memorialization must

occur “before any certification is sent to the Board.” 230 ILCS 10/7(e-5).
AS502-503 at §32, C17-18 at §32. These alleged failures, according to Potawatomi Casino,
meant the Gaming Board lacked the statutory authority to take any formal steps toward
issuing an owner’s license for a casino in Waukegan. A507 at 150, C22 at §50.

Alongside its Complaint, Potawatomi Casino filed an emergency motion for

injunctive relief. C1298-C1321. On December 7, 2021, the circuit court denied the request

for a temporary restraining order. A466-467; A004 at 6. Potawatomi Casino petitioned
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the First District to review the denial of injunctive relief, C1400-C1402, but the First
District declined to review the circuit court’s decision. A004 at 6.
The Circuit Court Grants the Motion to Dismiss

Back before the circuit court, the City of Waukegan (and the Gaming Board) moved
to dismiss the complaint. C1403-C1507; C1510-C1518. On May 13, 2022, the circuit court
held a hearing and granted the Defendants’ respective motions to dismiss, finding
Potawatomi Casino lacked standing to proceed with its lawsuit. A453-455, R45-R47. In
particular, the circuit court found that even if Potawatomi Casino was granted the relief it
was requesting, Potawatomi Casino could not actually receive the relief it wanted (A453,
R46) because the alleged “defect” in the certification process, even if cured, would only
affect the three entities that were certified, and not Potawatomi Casino. On May 31, 2022,
the circuit court entered its order, dismissing the complaint with prejudice. A465; A004 at
6. Potawatomi Casino then filed its Notice of Appeal. A439-464; A004 at 6.
The Gaming Board Issues a Formal License to Full House

On December 8, 2021, the Gaming Board took formal steps toward issuing a casino
license for Waukegan and made a finding of preliminary suitability in faver of Full House
Resorts, Inc.! A004 at 16; A082, A113. On January 3, 2023, the Waukegan City Council
passed Resolution No. 23-R-03, entitled “A Resolution Approving a Ground Lease and a
Development and Host Community Agreement for the Construction, Development, and
Operation of ‘The Temporary [Casino] By American Place’ and the American Place

Casino.” See A109 at 5; A112-115. On February 16, 2023, the Gaming Board formally

I Full House Resorts, Inc. is the parent company of FHR-Illinois LLC, the subsidiary
company operating the Waukegan casino under the name American Place. This brief refers
to the two entities, collectively, as “Full House.”

8
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issued a temporary operating permit to Full House, allowing Full House to open its
temporary casino in Waukegan. A109 at 8. On June 15, 2023, the Gaming Board issued
a Casino Owners License to Full House to operate its City of Waukegan casino. A012 at
921: see also lllinois Gaming Board, Board Meeting of June 15, 2023 at 1:05:00 to 1:06:30,

available at https:/tinyurl.com/IGB06152023. The Gaming Board’s issuance of the

Owners License is the final step in the state’s casino licensing process.”

Full House Opens the Temporary Casino

On February 17, 2023, Full House opened the Temporary at American Place. Steve
Sadin, Holding a Good Hand, 2023 WLNR 26093979, Chicago Tribune (July 29, 2023).
Six months in, the Temporary was already the third-most visited casino in Illinois, drawing
an average of 70,000 monthly visitors, and all while operating within a temporary casino.
Id. In that same time frame, the Temporary at American Place generated more than $3.5
million in direct gaming taxes for the state and nearly $1.8 million for Waukegan, North
Chicago, Park City, and Lake County. /d. On July 27, 2023, Waukegan’s Planning and
Zoning Commission recommended that the City Council approve the site plan and variance
request for the permanent casino. Steve Sadin, All-In On American Place, 2023 WLNR
27772925, Lake County News-Sun (Aug. 12, 2023). The City Council issued its formal

approval on September 5, 2023.

? Under the Gambling Act, an owner’s licensee may conduct gaming at a temporary facility
pending the construction of a permanent facility, subject to certain statutory time limits.
The final step for licensure by the Gaming Board is the issuance of an owner’s license.
There is only one owner’s license issued to a casino operator; there is not a “temporary”
owner’s license and a “permanent” owner’s license. When a casino operator is ready to
move its casino operations from a temporary casino facility to a permanent casino facility,
it petitions the Gaming Board for approval to move its operations. The Gaming Board does
not issue a “new” owner’s license at the time of the move to the permanent casino facility.
See Ill. Admin. Code §3000.230.
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As of February 2024, the Temporary at American Place had generated more than
$92.3 million in adjusted gross receipts, resulting in more than $14.1 million in direct
gaming taxes for the state and more than $5.3 million for Waukegan, North Chicago, Park
City, and Lake County. Illinois Gaming Board, Casino Monthly Report (Feb. 2023-Feb.

2024), available at https://www.igb.illinois.gov/CasinoReports.aspx.

The Appellate Court Reverses the Circuit Court

On July 28, 2023, the First District held the circuit court erred when it dismissed
Potawatomi Casino’s complaint for lack of standing. A00I at 1. The First District found
Potawatomi Casino had adequately alleged the Defendants violated provisions of the
Illinois Gambling Act and that these violations denied Potawatomi Casino a right to a fair

certification process. See id.

STANDARD OF REVIEW

This Court reviews de novo an order granting a motion to dismiss (under either §2-
615 or §2-619). Solaia Tech., LLC v. Specialty Pub. Co., 221 I11. 2d 558, 579 (2006). This
de novo standard permits this Court to affirm the circuit court’s dismissal on any basis
contained in the record. including grounds not relied on by the lower court. People v.

Tompkins, 2023 1L 127805, §54; Beacham v. Walker, 231 1ll. 2d 51, 61 (2008).
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LEGALARGUMENT

The reasons for Potawatomi Casino’s serial lawsuits and “emergency” motions for
injunctive relief are transparent. Discovery in the federal litigation has shown that the
Forest County Potawatomi Community (the “Potawatomi Tribe™")’ is interested in blocking
any casino other than its own. And for obvious reasons: by Potawatomi Casino’s own
estimates, a casino in the City of Waukegan is expected to pull tens of millions of dollars
a year from the Potawatomi Tribe’s flagship casino in Milwaukee." Indeed, using litigation
as a bulwark against gaming expansion and gaming competition has long been the hallmark
of the Potawatomi Tribe. This position dates as far back as 2001, when the Potawatomi
Tribe filed suit to block the Menominee Indian Tribe’s plans to build a casino in Kenosha,
Wisconsin. C1065. In one recent interview, the CEO of the Potawatomi Tribe’s Milwaukee
casino noted the need to prepare for the “regional competition coming on the Illinois
border, most notably [from] Waukegan™ and to be ready “to keep the money here in
Wisconsin.” Margaret Naczek, How Competition is Influencing Potawatomi and When
Sports Betting Might Arrive, 2022 WLNR 14622749, Milwaukee Business Journal (May
9, 2022). This lawsuit represents the Potawatomi Tribe’s most recent attempt to block a
competing casino and to preserve the current revenue stream for its Milwaukee casino.

The First District’s decision failed to appreciate the danger warned of in Sypolt.
Worse yet, the First District’s decision now provides the blueprint for additional litigation

by empowering any future, disappointed applicant of a license or permit to seek recourse

3 The Potawatomi Tribe is the organization behind the Potawatomi Casino. A497 at 4.
4 A protective order in the federal lawsuit prevents the City from disclosing the exact
amount of Potawatomi Casino’s forecasted revenue losses.

I
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in the courts. The First District’s ruling runs contrary to Illinois precedent and the
overarching purpose of the Gambling Act in several ways, all warranting reversal.

The First District’s decision must be reversed for at least five, independent reasons.
First, the Appellate Court was incorrect when it held Potawatomi Casino could bring a
lawsuit to compel compliance with the Illinois Gambling Act, without demonstrating the
Gambling Act supported a private right of action. Second, the Appellate Court’s decision
was incorrect when it held Potawatomi Casino had standing to complain of the alleged
wrongs. Third, the Appellate Court’s decision was incorrect because it failed to consider
this Court’s exclusive jurisdiction decision in J&J Ventures Gaming. Fourth, the Appellate
Court’s decision was incorrect because it failed to adequately consider Waukegan's
substantial compliance with the statute. Fifth, the Appellate Court’s decision was incorrect
because it failed to adequately consider the issue of mootness. Each of these five reasons
independently compels reversal.

Reversal is all-the-more imperative given the financial stakes associated with the
casino-licensing process and the ability of strategically-timed litigation to forestall (and
even kill) the economic development intended by the Gambling Act. See 230 ILCS
§10/2(a). The First District’s decision showed no hesitation about the prospect of requiring
the City of Waukegan to “conduct the certification process again,” A010 at {17, to undo
the $125 million already expended by Full House Resorts, and to otherwise halt
construction on the planned $500 million development. See Steve Sadin, Thousands Visit
Waukegan’s New Casino on First Weekend, 2023 WLNR 6353798, Chicago Tribune (Feb.

20, 2023); see Full House Resorts, Inc., Form 10-Q at 9, 37 (Aug. 9, 2023), available at

12
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https://tinvurl.com/FHRForm 10-Q. This Court should reverse the First District and hold

the Cook County Circuit Court correctly dismissed Potawatomi Casino’s complaint.

A. The Circuit Court Was Correct to Dismiss the Action Because the
Illinois Gambling Act Does Not Provide a Private Right of Action

The circuit court found Potawatomi Casino lacked standing to proceed with its
lawsuit. A453-454. Earlier, at the injunction stage, the circuit court expressed its doubts
that the Gambling Act provided a private right of action. C1481-C1482. Those doubts were
well-founded. Potawatomi Casino cannot proceed with its lawsuit because the Illinois
Gambling Act does not provide a private right of action. The First District erred when it
found Potawatomi Casino could side-siep this requirement by seeking a declaratory
judgment.

1. Noyola Does Not Control This Case

The First District found Potawatomi Casino did not need to show the Gambling Act
provides a private right of action because the plaintiff was “seeking to force statutory
compliance” rather than seeking to bring an independent cause of action. AO11 at 19
(citing Noyola v. Board of Education of Chicago, 179 111. 2d 121, 132 (1997)). This finding
is in error and misunderstands Noyola.

Noyola was not a declaratory judgment or injunction case. 179 Ill. 2d at 132. The
Supreme Court’s opinion does not contain a single reference to declaratory or injunctive
relief. See id. Instead, Noyola was about when the courts could compel public officials to
act “by means of a writ of mandamus.” /d. A writ mandamus bears little resemblance to a
declaratory judgment or injunction proceeding. A writ of mandamus is an extraordinary
remedy, id. at 133, and is appropriate only to command a public officer to perform an

official, nondiscretionary duty that the plaintiff is entitled to have performed, Chicago Bar

13
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Ass'n v. lllinois State Bd. of Elections, 161 1ll. 2d 502, 507 (1994). Mandamus cannot be
used to substitute the court’s discretion or judgment for that of the official. People v.
Castleberry, 2015 IL 116916, 126: see also Bos. Med. Cir. Corp. v. Sec'y of Exec. Off. of
Health & Hum. Servs., 974 N.E2d 1114, 1133 (Mass. 2012) (*Mandamus is not an
appropriate remedy to obtain a review of the decision of public officers who have acted
and to command them to act in a new and different manner.”). Mandamus is used to compel
inaction; it is not used to correct wrongs already taken. United States v. Nordbye, 75 F.2d
744, 745 (8th Cir. 1935).

Potawatomi Casino’s complaint contains a single claim for “Declaratory and
Injunctive Relief” under the Illinois Gambling Act. A506-507. Its complaint seeks a
declaration that the City failed to satisfy certain requirements of the Gambling Act for the
Gaming Board to consider issuing a license to operate a casino in Waukegan and, as such,
a declaration that the Gaming Board lacks the authority to consider issuing a license to
operate a Waukegan casino. /d. The complaint, therefore, asks the court to decide the state
of the law under the Illinois Gambling Act. See Kitt v. City of Chicago, 415 1ll. 246, 252
(1953) (noting a declaratory judgment may be used to determine the rights of parties or to
construe a statute). The complaint also asks the Court to undo the actions of public officials.
The complaint does not ask for a writ of mandamus and does not seek to compel a public
officer to perform his or her official duties. Noyola, and a writ of mandamus, has no
application to this case.

. Injunction and Declaratory Judgment Actions Require an
Underlying Private Right of Action

Illinois courts have found that a private right of action is necessary to pursue a

declaratory judgment or injunction action. See, e.g., Carmichael v. Pro. Transportation,

14
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Inc., 2021 IL App (1st) 201386, §35; Davis v. Kewanee Hosp., 2014 IL App (2d) 130304,
91, 954; Jackson v. Randle, 2011 IL App (4th) 100790, §14; Am. Fed'n of State, Cnty. &
Mun. Emps., Council 31 v. Ryan, 332 I1l. App. 3d 866, 871 (4th Dist. 2002).

In Carmichael, the First District held the trial court properly granted the defendant’s
motion for summary judgment because there was no private right of action for violations
of the Illinois Vehicle Code. 2021 IL App (1st) 201386, §35. In Carmichael, as in this case,
the plaintiff’s complaint sought a declaratory judgment the defendant had violated a
statutory provision. Id. at J7, §15. But the exact nature of the cause of action was irrelevant
because a given statute either “provides for a private right of action or it does not — it is
not a fact-specific inquiry dependent on the particular circumstances of any given case.”
Id. at §34.

Carmichael is no outlier. In Jackson, the Fourth District noted how the “doctrine
of standing precludes a plaintiff from bringing a private cause of action based on a statute
unless the statute expressly confers standing on an individual or class to do so.” Jackson
v. Randle, 2011 IL App (4th) 100790, §14 (emphasis added). Jackson, like Carmichael,
involved an action for declaratory judgment, with the plaintiff seeking a finding the
defendants had violated a statutory provision. Id. at §{1, 5. A private right of action is a
prerequisite to pursuing a declaratory judgment. See Carmichael, 2021 IL App (lst)
201386, Y35; Jackson, 2011 IL App (4th) 100790, §14. After all, the declaratory judgment
action “does not create substantive rights or duties . . . Beahringer v. Page, 204 Ill. 2d
363, 373 (2003).

The same holds true for injunction actions. Injunctive relief is not available to

private parties when the statute that has allegedly been violated does not provide a private

15
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right of action. Ryan, 332 Ill. App. 3d at 871 (reversing the decision to grant a temporary
restraining order); see also Gilmore v. City of Mattoon, 2019 IL App (4th) 180777, {15
(*“Although the Director had authority to take action, such relief is unavailable to private
persons because the legislature. had it intended to grant a private right of action for
injunctive relief, would have explicitly done s0.”).

This has been the law both before and after the Noyola decision. In Davis, for
example, the Second District rejected the plaintiff’s lawsuit for declaratory and injunctive
relief based on violations of the Medical Studies Act and the Health Care Professional
Credentials Data Collection Act precisely because those statutes did not provide a private
right of action. Davis, 2014 IL App (2d) 130304, 1, §54. In Smith, the Fourth District
explicitly held that “[n]o distinction has been made between an action for damages and
other civil actions for injunction or declaratory judgment” when the statute does “not intend
a private cause of action. . .” Smith v. Sears, Roebuck & Co., 95 1ll. App. 3d 174, 179 (4th
Dist. 1981).°

The Illinois appellate courts have consistently required that a statute provide a
private right of action before a plaintiff can pursue declaratory and injunctive relief under
that statute. Carmichael, 2021 IL App (1st) 201386, §35; Davis, 2014 IL App (2d) 130304,
91, §54; Jackson, 2011 IL App (4th) 100790, §14; Ryan, 332 11. App. 3d at 871; Smith, 95

I1l. App. 3d at 179. The First District erred when it failed to consider all of this authority.

3 The First District relied on the Landmarks Illinois case to hold that declaratory and
injunctive relief is available even without a private right of action. See A011 at 19 (citing
Landmarks Illlinois v. Rock Island Cnty. Bd., 2020 IL App (3d) 190159, 462). Landmarks
Illinois relied on Noyola for its support, but — as noted above — Noyola does not stand for
this proposition.
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3. The First District’s Decision Misapprehends the Nature of
Declaratory Judgment Actions

The First District permitted Potawatomi Casino to pursue declaratory relief without
asking whether the Gambling Act provides a private right of action. AO11 at §Y18-19. This
decision reveals a misunderstanding of the nature of a declaratory judgment.

“Declaratory relief presupposes the existence of a judicially remediable right” and
thus cannot be pursued without a predicate right of action. Alarm Detection Sys., Inc. v.
Orland Fire Prot. Dist,, 929 F.3d 865, 871 n.2 (7th Cir. 2019) (emphasis added). This
means that it “does not matter” that the plaintiff “seeks declaratory, rather than monetary,
relief.” Id.° The First District’s contiary pusition—In which a plaintift can still pursue
declaratory relief—is “tantamount to allowing a private cause of action” where none exists.
Villasenor v. Am. Signature, Inc., 2007 WL 2025739, at *6 (N.D. Ill. July 9, 2007)
(rejecting plaintiff’s attempt to bring a declaratory judgment action under the Illinois Retail
Installment Sales Act). The First District’s decision misapprehends the nature of a
declaratory judgment by permitting private parties to invoke statutes that do not provide
them private rights of action.

Other state decisions provide additional, persuasive authority for this position.
“[D]eclaratory relief is not available to remedy an alleged statutory violation when no
private right of action under the statute exists.” McGlamery v. Pub. Employees’ Ret. Sys.
of Nevada, 481 P.3d 1261, at *3 (Nev. Ct. App. 2021); see also Gwinnett Cnty. v. Netflix,

Inc., 885 S.E.2d 177, 185 (Ga. Ct. App. 2023) (“[Blecause we have determined that the

® A trial court may enter a money judgment when rendering declaratory relief. Chester v.
State Farm Mut. Auto. Ins. Co., 227 lll. App. 3d 320, 324 (2d Dist. 1992).

L7
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Appellants lack a private right of action, their declaratory judgment claim is insufficient as
a matter of law.”).

The First District’s contrary position—that a party can enforce a statute without a
private right of action—would amount to “an end run around the lack of any private right
of action to enforce [the Act].” Neighbors Against Large Swine Operations v. Cont 'l Grain
Co.,901 S.W.2d 127, 132 (Mo. Ct. App. 1995). The First District’s contrary position would
effectively transform the declaratory judgment procedure into a “roving statutory private
right of action” by which the “very concept of statutory standing . . . would no longer exist.”
Cherrie v. Virginia Health Servs., Inc., 787 S.E.2d 855, 859 (Va. 2016). This position
makes no sense and would bestow a private right of action on “any aggrieved claimant,
[simply] by virtue of claiming that his grievance involves a statutory violation. . .” /d.

The First District’s decision also failed to consider that the “declaratory judgment
procedure was designed to settle and fix rights before there has been an irrevocable change
in the position of the parties that will jeopardize their respective claims of right” and that
the procedure is intended to avoid “potential litigation.” Carle Found. v. Cunningham
Twp., 2017 IL 120427, 926 (emphasis added). That is certainly not the reality here. When
the Potawatomi Casino filed its lawsuit seeking a declaratory judgment, it had already been
litigating for two years with the City of Waukegan. A501 at §26. And as Potawatomi
Casino continues its quest for declaratory relief, it does so against a backdrop in which Full
House has already spent more than $125 million. This Court should correct the First
District’s untenable understanding of declaratory judgment actions and hold that a private

right of action under the Gambling Act is necessary to pursue any relief under the Act.
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4. There is No Private Right of Action Under the Gambling Act

Potawatomi Casino’s complaint arises under the Illinois Gambling Act. A507.
Section 7(e-3) of the Gambling Act authorizes the Gaming Board to issue a casino license
for the operation of a casino in the City of Waukegan. 230 ILCS 10/7(e-5). Section 7(e-5)
is, therefore, enabling legislation. See id. And courts examining regulatory or enabling
legislation “have found that such legislation does not imply a private right of action.” Alarm
Detection Sys., Inc. v. Orland Fire Prot. Dist., 194 F. Supp. 3d 706, 714 (N.D. IlL.
2016), aff'd, 929 F.3d 865 (7th Cir. 2019) (collecting cases from Illinois state and federal
courts). Alarm Detection Systems and its supporting case law demonstrate that §7 of the
Gambling Act is not the “type of legislation that usually provides for a private right of
action under Illinois law.” /d.

This conclusion is buttressed by the four-factor test used to determine whether a
statute provides for an implied right of action. Under this test, courts will imply a cause of
action when: “(1) the plaintiff is a member of the class for whose benefit the statute was
enacted; (2) the plaintiff’s injury is one the statute was designed to prevent; (3) a private
right of action is consistent with the underlying purpose of the statute; and (4) implying a
private right of action is necessary to provide an adequate remedy for violation of the
statute.” Metzger v. DaRosa, 209 Ill. 2d 30, 36 (Ill. 2004). Courts must use “caution in
implying a private right of action,” because the act of doing so is an exercise of policy-
making authority that is more appropriately exercised by the legislature. Helping Others
Maintain Env't Standards v. Bos, 406 I1l. App. 3d 669, 684 (2d Dist. 2010). The reason for

this “due caution™ is simple: when a legislature wants “to provide a private damage remedy,
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it knows how to do so.” Holloway v. Household Auto. Fin. Corp., 227 B.R. 501, 506 (N.D.
[11. 1998) (emphasis added).

Potawatomi Casino cannot satisfy this four-factor test. The Gambling Act was
enacted “to benefit the people of the State of [llinois” by assisting economic development,
promoting Illinois tourism, and increasing the amount of revenue available to the state. 230
ILCS 10/2. The Gaming Board is empowered to select among competing license applicants
according to which applicant will “best serve the interests of the citizens of Illinois.” 230
ILCS 10/5(c)(1). Potawatomi Casino is a corporate organization that is owned by the
Potawatomi Tribe. See A497 at 4; C12 at Y4; see Alarm Detection Sys., 194 F. Supp. 3d
at 714 (“There is no indication in the statute’s language that it is designed to provide a
remedy for injury to commercial interests like those Alarm Detection raises here.”). To be
sure, the statute speaks of situations where a party is aggrieved by “action of the [Gaming
Board].” 230 ILCS §10/5(b). But Potawatomi Casino did not suffer any adverse action
before the Gaming Board—its complaint is directed toward the City’s own certification
process. See A502-505 at 932-40 (referring to the “City’s Non-Compliant Certification
Process™). Potawatomi Casino is not a member of the class for whose benefit the statute
was enacted. Potawatomi Casino cannot satisfy the first factor. See C1483 (“I don’t believe
. .. the plaintiff is an entity that the statute was designed to protect. . .”).

Plaintiff’s purported injuries—that it was not selected for certification and the City

of Waukegan did not mutually agree to certain items with the certified applicants—are not

the type of injuries the statute was designed to prevent. Instead, the statute is intended to
award the City a casino license and to ensure the City’s selected applicants have negotiated

with the City in good faith (and not the other way around). 230 ILCS 10/7(e-5). The statute
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also has no bearing on unselected applicants like Potawatomi Casino. See id. The
Gambling Act seeks to protect certain injuries before the Gaming Board, but Potawatomi
Casino has not suffered any direct injury from any action by the Gaming Board. Implying
a private right of action for a private corporation that was not selected by or certified by
Waukegan at the initial selection stage would be inconsistent with the underlying purpose
of the statute: namely, promoting economic development and Illinois tourism through the
award of additional casino licenses. See 230 ILCS 10/2; 230 ILCS 10/7(e-5).”

The Gaming Board’s extensive (and exclusive) authority also counsels against
implying a private right of action. The Illinois Gambling Act grants the Gaming Board all
powers “necessary and proper to fully and effectively execute this Act. . . .” 230 ILCS
§10/5(a)(1). The Gaming Board possesses the authority to conduct “all hearings pertaining
to civil violations of this Act or rules and regulations promulgated hereunder.” 230 ILCS
§10/5(b)(2) (emphasis added). When such “broad discretion is given to an agency, it
negates the implication that there was legislative intent to create a private right of action.”
Helping Others Maintain Env't Standards, 406 11l. App. 3d at 686. Potawatomi Casino
cannot satisfy the second or third factors.

Implying a private right of action for a private corporation is unnecessary to provide
an adequate remedy for a violation of the statute. The statute already provides the Gaming
Board with the ultimate authority for issuing casino licenses and the authority to ensure

that local governments have followed the proper guidelines. 230 ILCS 10/7(a),(b).(e-5).

7 potawatomi Casino has argued the City will be free to decide which applicants are
considered by the Gaming Board without any scrutiny as to whether it exercised that power
in a lawful manner. That is not the case. Potawatomi Casino’s federal lawsuit against the
City of Waukegan seeks to exert that precise scrutiny over the City’s selection process.
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The Gambling Act is effective without the need for an implied private right of action. “A
private right of action will be implied only where there is a clear need to uphold and
implement the public policy of the statute by providing an adequate remedy for a violation
of the statute.” Helping Others Maintain Env't Standards, 406 111. App. 3d at 686.

The Gaming Board has never been shy about exercising its statutory and regulatory
authority. See, e.g., In re: Emerald Casino, Inc., 867 F.3d 743, 749 (7th Cir. 2017) (the
Gaming Board revoked Emerald Casino’s gaming license): Dolly’s Cafe LLC v. lllinois
Gaming Bd., 2019 WL 6683046, at *1 (N.D. Ill. Dec. 6, 2019) (the Gaming Board shut
down plaintiff's gaming terminals); J&J Ventures Gaming, LLC v. Wild, Inc., 2016 IL
119870, 99 (the Gaming Board denied a license application based on a company’s
association with an individual convicted of illegal gambling); Windy City Promotions, LLC
v. lllinois Gaming Bd., 2017 IL App (3d) 150434, 1 (the Gaming Board seized two of
plaintiff’s kiosks). Potawatomi Casino cannot satisfy the fourth factor. See Bernacchi v.
First Chicago Ins. Co., 52 F.4th 324, 331 (7th Cir. 2022).

5. Other States Provide Additional Authority That The Gambling
Act Does Not Provide a Private Right of Action

The Illinois Gambling Act grants the Gaming Board all powers “‘necessary and
proper to fully and effectively execute this Act. . . .’” Midwest Gaming & Ent., LLC v.
Cnty. of Cook, 2015 IL App (1st) 142786, 52 (quoting 230 ILCS §10/5(a)(1)). The
Gambling Act also provides the Gaming Board jurisdiction and supervision over *“‘all
gambling operations governed by this Act.”” Id. (quoting 230 ILCS 10/5(c)). This
jurisdiction extends to “‘every person, association, corporation, partnership and trust
involved in riverboat gambling operations in the State of [llinois.”” Id. (quoting 230 ILCS

10/5(a)(1)). Finally, the Gambling Act bestows upon the Gaming Board the power and
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authority to “‘promulgate rules and regulations for the purpose of administering the
provisions™™ of the statute, including the ability to review permits and licenses, and to
impose penalties for violations of the statute. /d. (quoting 230 ILCS 10/5(c)(3)).

Other states have given their respective Gaming Boards and Gaming Commissions
similar authority. In Indiana, for instance, the legislature empowered its Gaming
Commission to adopt rules for the regulation of the gaming industry, including the ability
to impose penalties for noncriminal violations of the state’s gaming provisions. Stulajter v.
Harrah's Indiana Corp., 808 N.E.2d 746, 748-49 (Ind. Ct. App. 2004). Given the Gaming
Commission’s power to enforce the gaming regulations and penalize noncompliance, the
Indiana Court of Appeals concluded that “Indiana’s gaming statutes and regulations do not
create a private cause of action. . .” /d at 749. If an entity is in violation of any of the
statutory provisions, that entity “must answer to the Commission, not a private citizen
claiming harm from the alleged violation.” Id. at 748 (emphasis added); see also Merrill v.
Trump Indiana, Inc., 320 F.3d 729, 732 (7th Cir. 2003) (*Given the extent of gambling
regulation in Indiana, we conclude that the Indiana Supreme Court would not conclude that
the legislature intended to create a private cause of action.”).

Indiana is hardly alone. Courts in lowa, Louisiana, and Nevada have found
enforcement of gaming statutes is best left to gaming regulators, and not to private
individuals or companies. “The Court finds persuasive [the] argument that neither the
Louisiana Administrative Code nor the Louisiana Gaming Control Law authorizes a private
right of action in the event of noncompliance. . . Accordingly, Plaintiff’s claims based on
violations of the Gaming Control Law are within the exclusive jurisdiction of the

[Louisiana] Gaming Board.” Sherman v. Harrah's New Orleans Casino, 2008 WL
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11509255, at *9 (E.D. La. Feb. 12, 2008); see also Logan v. Ameristar Casino Council
Bluffs, Inc., 185 F. Supp. 2d 1021, 1024-25 (S.D. lowa 2002) (*[T]he legislature drafted
quite detailed code provisions and allowed thorough administrative regulations governing
gaming, with no suggestion of a private remedy. . .”). The same is true of Nevada, a state
long-synonymous with legalized gambling. “Clearly, the legislature intended that only the
Nevada Gaming Control Board or the Nevada Gaming Commission may bring
enforcement actions for violations of [the statute]. . .” Sports Form, Inc. v. Leroy's Horse
& Sports Place, 823 P.2d 901, 903 (Nev. 1992). These persuasive precedents provide
additional proof that the Gambling Act does not provide a private right of action.

The circuit court was correct to dismiss this case because Potawatomi Casino
cannot show the Gambling Act provides for a private right of action. See Alarm Detection
Sys, 929 F.3d at 871; see also Sadler v. Retail Properties of Am., Inc., 2014 WL 2598804,
at *24 (N.D. IIl. June 10, 2014) (noting it is the plaintiff’s burden to establish there is an
implied private right of action).

B. Potawatomi Casino Lacked Standing to Invoke the Gambling Act for
Its Alleged Injury

Because they are so lucrative, decisions over casino licenses create a substantial
risk of retaliatory lawsuits, which seek to thwart the regulatory process and delay or block
public benefits. See Sypolt, 2021 WL 1209132, at *4. The City knows this risk first-hand.
This lawsuit is now the third lawsuit stemming from its casino certification process, with
two lawsuits brought by Potawatomi Casino and a third brought by Waukegan Gaming,
LLC. A501 at 926, C16 at 926; C11-C24; Waukegan Gaming, LLC v. City of Waukegan,

2023 IL App (2d) 220426 (affirming the dismissal of Waukegan Gaming’s lawsuit).
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The First District’s standing decision does not just ignore the Sypolt warning; its
decision actively encourages litigation by any future applicants on the losing side of the
casino selection process. At one point, the First District proclaims that based on the
allegations of the complaint, the City Council’s “vote to not certify Potawatomi Casino
itself constitutes a part of the City’s unfair and unlawful certification process at the cost of
Potawatomi Casino’s opportunity.” A009 at 16. It is hard to imagine a broader and more
expansive view of standing, in which the very act of voting an applicant down, together
with a few “upon information and belief” allegations, see A008 at 715, supplies the
requisite legal injury. This Court must stanch the threat of future litigation by giving the
Gambling Act a common-sense interpretation and by reversing the First District’s
unnecessarily expansive standing decision.

1. Potawatomi Casino Cannot Satisfy the Requirements for
Standing

A plaintiff must have standing before it can file suit. Glisson v. City of Marion, 188
11, 2d 211, 221 (Ill. 1999); Jenner v. Wissore, 164 1ll. App. 3d 259, 268 (5th Dist. 1988).
The standing doctrine is designed to assure that courts are deciding actual, specific
controversies and not abstract questions or moot issues. In re Est. of Wellman, 174 111. 2d
335, 344 (1996). To demonstrate standing, a plaintiff must possess (1) a distinct and
palpable injury, (2) which is fairly traceable to the defendant’s conduct, and (3)
substantially likely to be redressed by the grant of such relief. Glisson, 188 Ill. 2d at 221.
In short, “standing requires some injury in fact to a legally cognizable interest.” /d.

When a lawsuit “seeks to enjoin the violation of a statute, the doctrine of standing
specifically requires: that the plaintiff be one of the class designed to be protected by the

statute, or for whose benefit the statute was enacted, and to whom a duty of compliance is
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owed.” Jenner, 164 1ll. App. 3d at 268. “The object of the statute, the nature of the duty
imposed by it, and the benefits resulting from its performance dictate what persons are
entitled to sue thereunder.” Id. When a lawsuit seeks a declaratory judgment, the plaintiff
must possess some personal claim, status or right that is capable of being affected by the
grant of such relief. Glisson, 188 111.2d at 221. Potawatomi Casino cannot satisfy these
standing requirements.

2. Potawatomi Casino Does Not Have a Recognized Injury

Standing requires an injury to a legally cognizable interest. /n re Est. of Wellman,
174 111. 2d at 345. This means a party must be able to show “a direct injury to his property
or rights,” and not simply an abstract injury. Dep't of Transp. v. Anderson, 384 1ll. App. 3d
309, 313-14 (3d Dist. 2008). Potawatomi Casino’s lawsuit does not present any direct
injury to a recognized property or right.

Potawatomi Casino has previously conceded it has no right to be certified to the
Gaming Board and no right to be awarded the casino license. A419. This is true. There is
no common law right to engage in gambling or profit from gambling, and there is no right
to possess a gambling license (even once granted). Vill. of Rosemont v. Jaffe, 482 F.3d 926,
938 (7th Cir. 2007); J&J Ventures Gaming, LLC, 2016 IL 119870, §26; Doxsie v. Illinois
Gaming Bd., 2021 IL App (1st) 191875, §15. To avoid these legal hurdles, Potawatomi
Casino has framed its legal right as the right to compete for the opportunity in a fair and
lawful casino certification process. See A419. The First District accepted this argument
and found an “applicant participating in such [a] statutorily mandated selection process

would thus have a right to have a fair and compliant process.” A005-006 at J11.

26

SUBMITTED - 27086202 - Carol Kolberer - 4/2/2024 2:54 PM



130036

There is no such fair “process” right and the First District’s finding stands in direct
contradiction to both the language of the Gambling Act and the long-settled rule that
“categories of substance and procedure are distinct.” Cleveland Bd. Of Educ. V.
Loudermill, 470 U.S. 532, 541 (1985). There is no entitlement to a casino license. And
nothing in the Illinois Gambling Act, or any other source of state law, confers a right to a
“fair and lawful casino certification process.” This is particularly true since the Gambling
Act does not provide a private right of action (see above) and Potawatomi Casino cannot
claim a “legally protectible interest to enforce™ a statute that does not confer a private right
of action. See Neighbors Against Large Swine Operations, 901 S.W.2d at 132-33; see also
Glisson, 188 I1l. 2d at 223 (“The Act, however, does not expressly confer standing on
plaintiff to bring this private cause of action.”). Potawatomi Casino did not suffer any
legally recognized injury.

3 Potawatomi Casino’s Alleged Injury Is Not Traceable to the
Defendants’ Conduct and Not Redressable Through this Action

Standing requires the claimed injury be fairly traceable to the defendant’s actions
and substantially likely to be prevented or redressed by the grant of the requested relief.
lllinois Rd. & Transportation Builders Ass'n v. Cnty. of Cook, 2022 IL 127126, §13.
Potawatomi Casino cannot satisfy either of these standing requirements.

Potawatomi Casino seeks to enjoin the Gaming Board from taking any further
action based on the allegation that Waukegan failed to fulfill certain obligations under the
Gambling Act after advancing the other applicants to the Gaming Board. C22-C23. Even
assuming Waukegan failed to follow statutory provisions on the form and content of its
resolutions, any shortcomings in the resolutions or agreements with other applicants

Jfollowing the certification vote had no impact on any legal interest of Potawatomi Casino
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because the City of Waukegan had already decided not to certify Potawatomi Casino’s
proposal to the Gaming Board. C1482.

An order directing the City of Waukegan to fix its resolutions with the successful
applicants that were certified would have no impact on any legal interest running to
Potawatomi Casino. The same is true of any order requiring the “City to conduct the
certification process again.” A010 at §17; see also A012-013 at Y22 (noting the possibility
of having the Defendants retract the issued owners license and repeat the process).® With
or without a sufficiently detailed resolution, the City Council repeatedly voted against
advancing Potawatomi Casino’s proposal to the Gaming Board. And no amount of
haggling over the exact contours of the City’s resolutions will change the fact that the City
Council twice voted against certifying Potawatomi Casino.

Potawatomi Casino cannot show the City of Waukegan owed it any duty to comply
with the statute’s certification provisions as a non-certified applicant. See Jenner, 164 Il1.
App. 3d at 268. Even the First District acknowledged the “statute does not require the
municipality to negotiate with every applicant. . .” A007 at 13. The circuit court correctly
found Potawatomi Casino lacked standing to complain about the purported lack of
compliance with the Illinois Gambling Act. See A453, R46. The First District’s decision
to the contrary empowers any unhappy applicant to litigate government licensing decisions

at all stages of any certification or RFP process. This is not the law. See, e.g., Lake Cnty.

8 The reference to retracting the issued license is also incorrect. There is no statutory
process for the Gaming Board to retract an issued owners license absent some sort of
malfeasance on the part of the license holder. See Marion Hosp. Corp. v. Illinois Health
Facilities Plan. Bd., 201 Ill. 2d 465, 475 (2002) (*No statute or regulation had been cited
which would have authorized the Department to suspend or revoke SIOC’s operating
license or otherwise limit its medical functions based on an improperly granted planning
permit.”).
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Riverboat L.P. v. Illinois Gaming Bd., 332 11l. App. 3d 127, 140 (1st Dist. 2002) (*Lake
County has no standing to challenge the constitutionality of section 10/11.2 because it has
not sustained and is not in immediate danger of sustaining a direct injury as a result of the
enforcement of the statute.”).

The First District offered speculation about what the City Council might have done
with a statutorily compliant process. A010 at §17. But this argument provides no basis to
support standing and does not track the language of the Gambling Act. Potawatomi Casino
was no longer being considered as a potential applicant when the City of Waukegan
allegedly failed to issue the proper certifications. See 230 ILCS §10/7(e-5).

The Gaming Board is to consider issuing the license only after the City Council has
made the necessary certifications. /d. To the extent the City of Waukegan failed to properly
memorialize its agreements with the successful applicants, that failure only impacted Full
House, North Point, and CDI-RSG—the three applicants Waukegan advanced to the
Gaming Board. Waukegan twice refused to advance Potawatomi Casino to the Gaming
Board for consideration. This refusal necessarily had no impact on the certifications
described in section 7(e-5). Accepting the First District’s argument to the contrary would
require municipalities and corporate authorities to negotiate countless details with every
potential applicant, no matter how many applicants and no matter how lackluster the
proposal. This strained interpretation of the Gambling Act is both impractical and illogical.
This Court should reverse the First District and hold Potawatomi Casino lacked the
necessary standing to invoke the Gambling Act, unable to show a recognized injury that

can be traced to the Defendants’ conduct and cured by this Court.
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C. The Gaming Board Has Exclusive Jurisdiction Over this Controversy

The First District found the Gaming Board did not possess the exclusive jurisdiction
to resolve the issues raised by Potawatomi Casino through a single footnote. AO11 at n.4.
This limited analysis overlooks binding precedent from this Court and misunderstands the
exclusive jurisdiction doctrine.

1. J&J Ventures Gaming Controls This Case

In J&J Ventures Gaming, the Fifth District found the Gaming Board had exclusive
jurisdiction over the parties” controversy surrounding the placement of video game
terminals within licensed establishments. J&J Ventures Gaming, LLC v. Wild, Inc., 2015
IL App (5th) 140092, q1. 932. In doing so, the Fifth District found that whether certain
conduct violated the Video Gaming Act was “an exclusive question for the Gaming
Board.” Id at Y48. This Court affirmed the Fifth District’s analysis, holding the
“comprehensive statutory scheme” surrounding gaming operations “precluded [the courts]
from addressing the merits of the parties’ claims.” J&J Ventures Gaming, LLC v. Wild,
Inc., 2016 IL 119870, 942. The First District’s truncated analysis failed to grapple with—
or even consider—the J&J Ventures Gaming case.

The First District’s decision overlooks J&J Ventures Gaming; it also
misunderstands the doctrine of exclusive jurisdiction. Generally, Illinois courts have
original jurisdiction over all justiciable matters. Illinois Ins. Guar. Fund v. Priority
Transportation, Inc., 2019 1L App (1st) 181454, §45. However, the “legislature may vest
exclusive original jurisdiction in an administrative agency when it has explicitly enacted a
comprehensive statutory administrative scheme.” /d. Gaming represents one such statutory

administrative scheme. This Court expressly noted the “comprehensive statutory scheme”
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surrounding gaming when it found the parties’ controversy in J&J Ventures Gaming was
within the “exclusive, original jurisdiction™ of the Illinois Gaming Board. 2016 IL 119870,
142; see also id. at §32 (*[T]his statutory scheme demonstrates the legislature’s explicit
intent that the Gaming Board have exclusive jurisdiction over the video gaming industry
and the use agreements that are a necessary prerequisite of engaging in that industry.”).

The Gaming Board’s exclusive jurisdiction naturally extends to the question of
whether Waukegan's certifying resolutions satisfied the statutory requirements of the
Gambling Act. The Gaming Board’s June 15, 2023 decision to issue the owners license to
Full House necessarily meant the Gaming Board found the City’s certifying resolutions
complied with the Gambling Act—which is, of course, the very act the Gaming Board is
charged with overseeing. See 230 ILCS §10/5. In enacting the Gambling Act, the
Legislature gave the Gaming Board not only “the powers and duties specified in this Act,”
but “all other powers necessary and proper to fully and effectively execute this Act for the
purpose of administering, regulating, and enforcing the system of riverboat and casino
gambling established by this Act.” Id. Any questions concerning the process for awarding
the license to Full House belonged before the Gaming Board.

2 Potawatomi Casino Had to Proceed Before the Gaming Board

The exhaustion doctrine applies when an administrative agency has exclusive
jurisdiction to hear an action. Beahringer v. Page, 204 111. 2d 363, 374 (2003); Nestle USA,
Inc. v. Dunlap, 365 11l. App. 3d 727, 735 (4th Dist. 2006). Under the exhaustion doctrine,
judicial interference must be withheld until the administrative process has run its course.

Beahringer, 204 111. 2d at 375. This applies to declaratory relief. /d. “If the agency is vested
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by the legislature with the authority to administer the statute, declaratory relief is not
available.” /d.

Several underlying policy reasons support the exhaustion doctrine. /d. at 375.
Exhaustion allows the agency to fully develop the facts at issue and to apply its expertise.
Id. Exhaustion protects the agency process from avoidable interruptions and gives the
aggrieved party the opportunity to succeed before the agency. /d. Finally, exhaustion
allows the agency to correct its alleged errors, such as issuing a license, “thus conserving
valuable judicial resources.” Id.

These policy considerations apply here. Gaming—from the selection, to the
licensing, to the policing of the various games and establishments—is a complex endeavor.
Questions of rlicensure are not “readily susceptible of resolution by judicial decree.” /d.
Selecting, licensing, and overseeing gaming facilities is a difficult and specialized
undertaking, one that “‘requires expertise, planning, and the commitment of resources.” Id.
That is, of course, the reason behind the creation of the Illinois Gaming Board, and the
reason for endowing the Board with all “powers necessary and proper to fully and
effectively execute” the Gambling Act. 230 ILCS 10/5(a)(1). These powers include the
ability to exercise “jurisdiction over and the [ability to] supervise all gambling operations
governed by this Act.” 230 ILCS 10/5(c). Finally, there is the obligation to respect the
separation of powers of a co-equal branch and the need to exercise proper “‘judicial
restraint™ before encroaching on the authority of an executive agency. Beahringer, 204

111.2d at 375-76; 230 ILCS 10/5(a)(2). This case belonged before the Gaming Board.
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3. The First District Ignored the Gaming Board’s Rulemaking
Authority

The Gaming Board has the power to adopt any administrative rules that may be
necessary to administer, protect or enhance the gaming regulatory process. 230 ILCS
40/78(a)(3); 230 ILCS 10/5(b)(3); Windy City Promotions, LLC v. Illinois Gaming Bd.,
2017 IL App (3d) 150434, 923. An administrative rule is any agency statement of general
applicability that implements, applies, interprets, or prescribes law or policy. Windy City
Promotions, 2017 IL App (3d) 150434, 924 (citing [LCS 100/1-70). An interpretative rule
is a rule issued by the agency to advise the public of the agency’s construction or reading
of the statutes and rules that it administers. Id. at YY24-25. The First District failed to
recognize the importance of administrative rulemaking and failed to recognize the benefit
that would have come from allowing the Gaming Board to adopt a rule interpreting the
amendments to the Gambling Act.

D. The Appellate Court Failed to Analyze the Issue of Substantial
Compliance

The First District accepted Potawatomi Casino’s allegations that the City’s
resolutions were deficient under the Gambling Act, even for the purpose of analyzing the
legal question of substantial compliance. A007 at n.2; A008-009 at 15 (“According to the
allegations of the complaint. . .”). This was the wrong analysis and not the law.

The question of whether a party has complied (or substantially complied) with a
statutory requirement is a question of law—not a question of fact. Behl v. Gingerich, 396
Il. App. 3d 1078, 1086 (4th Dist. 2009). Potawatomi Casino could not, therefore,
overcome a motion to dismiss by simply alleging the City’s resolutions were deficient. See

id. The First District’s decision failed to adequately appreciate the law on substantial
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compliance and failed to analyze whether the City’s resolutions satisfied substantial
compliance under the Gambling Act’s new provisions. The First District also failed to
consider the critical conclusion that the Gaming Board implicitly believed the resolutions
were adequate when it issued the owner’s license to Full House.
1. The City Substantially Complied with Section 7(e-5)

Section 7(e-5) of Gambling Act states that the Gaming Board “shall consider
issuing a license™ only after the corporate authority of the municipality has certified to the
Gaming Board:

(i) that the applicant has negotiated with the corporate authority or
county board in good faith;

(i)  that the applicant and the corporate authority or county board have
mutually agreed on the permanent location of the riverboat or
casino;

(iii)  that the applicant and the corporate authority or county board have
mutually agreed on the temporary location of the riverboat or casino;

(iv)  that the applicant and the corporate authority or the county board
have mutually agreed on the percentage of revenues that will be
shared with the municipality or county, if any;

(v) that the applicant and the corporate authority or county board have
mutually agreed on any zoning, licensing, public health, or other
issues that are within the jurisdiction of the municipality or county;

(vi)  that the corporate authority or county board has passed a resolution
or ordinance in support of the riverboat or casino in the municipality
or county.

230 TLCS 10/7(e-5).” Potawatomi Casino alleges the City passed certifying resolutions for

North Point, Full House, and CDI-RSG, but that these certifying resolutions merely recited

? Paragraphs (vii) and (viii) were omitted because those paragraphs only apply to the casino
for the City of Chicago. 230 ILCS 10/7(e-5).
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that the City had “agreed in general terms” with the applicants, instead of providing the
specific areas of agreement allegedly required by section 7(e-5). A502-503 at 932; C17-
C18 at 32.

Waukegan substantially complied with the requirements of the Gambling Act, even
assuming the City Council’s certifying resolutions did not provide all of the precise details
set out in section 7(e-5). This Court has recognized that substantial compliance can “satisfy
mandatory statutory requirements,” such as those beginning with “shall.” See Akin v. Smith,
2013 IL App (Ist) 130441, 99. “[A] mandatory provision does not always require strict
compliance.” Behl, 396 I1l. App. 3d at 1086. The word “shall” does not have an intransigent
or inflexible meaning; it may be given a permissive meaning depending on the legislative
intent. Ferguson v. Ryan, 251 11l. App. 3d 1042, 1047 (3d Dist. 1993).

Whether to give “shall” a mandatory or directory meaning often turns on whether
the term is accompanied by a penalty or consequence. Bd. of Educ. of Du Page High Sch.
Dist. 88 v. Pollastrini, 2013 IL App (2d) 120460, §11. “Where the term is not accompanied
by some sort of penalty or consequence, substantial compliance is sufficient.” /d. Courts
also consider a two-part analysis when determining whether substantial, rather than strict,
compliance is permissible in the face of a mandatory statutory requirement. Behl, 396
I1l.App.3d at 1086. First, courts consider the purpose of the statute to determine whether
its purpose may be achieved without strict compliance. Id. Second, courts consider whether
the plaintiff has suffered any prejudice from the defendant’s failure to strictly comply with
the statute. /d.

Waukegan substantially complied with the Gambling Act. The City Council’s

resolutions noted how the City and the respective applicant had mutually agreed in general
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terms upon a temporary and permanent location for the casino, had mutually agreed in
general terms on the percentage of revenues to be shared with the City, and had mutually
agreed in general terms on the zoning, licensing, public health, and other issues under the
jurisdiction of the City. C29-30 (Resolution Certifying North Point); C298-299 (Resolution
Certifying Full House); C721-722 (Resolution Certifying CDI-RSG). The City Council’s
resolutions specifically incorporated the respective proposals from North Point, Full
House, and CDI-RSG. See id.

These proposals, in turn, provide the specifics requested by section 7(e-5). For
instance, each of the applicants proposed building the casino on the Fountain Square site.
See C285; 230 ILCS 10/7(e-5)(ii). Each of the applicants’ proposals described projected
revenues for the City. See C291-295; see also C44 (North Point’s projection of taxable
gaming revenues); C303 (Full House’s proposal to lease the Fountain Square site from the
City for 2.5% of gaming revenues); C767-770 (CDI-RSG’s preliminary pro forma showing
anticipated revenues generated) [redacted]; 230 ILCS 10/7(e-5)(iv). Some of the proposals
also described zoning, licensing, and public health issues. See, e.g., C94-96 (North Point’s
feature on Sustainable Design — Health and Wellness); 230 ILCS 10/7(e-5)(v). Finally, the
City Council passed resolutions in support of the certified applicants. C27-28; C28-29;
C298-299; C721-722; 230 ILCS 10/7(e-5)(vi).

On January 3, 2023, the Waukegan City Council passed a series of resolutions that
were the product of extensive negotiations between the City and Full House. These
resolutions included Resolution No. 23-R-03, which specifically approved a Ground Lease
and a Development and Host Community Agreement (“DHCA™) for the construction,

development, and operation of Full House's temporary and permanent casinos. A109;
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A112-351. In the DHCA, the City of Waukegan warranted that all of the Gambling Act’s
section 7(e-5) requirements had been satisfied. A268 at §9.2(¢). This was not a bare
conclusion. The DHCA pinpoints the exact location of both the temporary casino, and the
permanent casino and describes any relevant zoning, licensing, or public health
considerations. A248-249; A299-304 (Temporary Facility); A295-298 (Project
Description and Project Plan). The Ground Lease describes the revenue sharing
arrangement between the City of Waukegan and Full House. See A130 at §4.2 (noting
annual rent payments would be the greater of $3 million or 2.5% of adjusted gross
receipts).!”

The DHCA and Ground Lease demonstrate there was negotiation and mutual
agreement on the required Gambling Act items. The two documents contain more than rwo
hundred pages of documentation and negotiation. A117-218 (Ground Lease); A220-351
(DHCA). More to the point, Resolution No. 23-R-03, the Ground Lease, and the DHCA
were all signed in January 2023, before the Gaming Board issued the owner’s license to
Full House. See A109-110 at Y5, 910. Accordingly, the Gaming Board issued the
Waukegan license “only after the corporate authority of the municipality” had made the
necessary certifications. 230 ILCS §10/7(e-5).

The City’s process satisfies both the requirements of section 7(e-5) and the two-
part test identified in Behl. The City’s RFQ/P process produced detailed proposals from all
the casino license applicants, who stood ready to invest in Waukegan by developing and

operating a casino. The City itself held public presentations, during which the public could

' These documents arc properly before the Court because they are public documents
subject to judicial notice. Am. Nat. Bank & Tr. Co. of Chicago v. City of Chicago, 4 Ill.
App. 3d 127, 130 (1st Dist. 1971).
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comment and ask questions. A029; C29; C1067 (noting the receipt of more than 1,200
comments from the public). The final resolutions with Full House contain hundreds of
pages of detailed negotiation. The casino selection process was an open and public process.
See id. Potawatomi Casino’s insistence on a hyper-technical adherence to every letter of
the statute and its desire to have the City and Gaming Board restart a certification process
that began in October 2019, A422-423; C22-23, runs contrary to the Gambling Act’s stated
purpose of kickstarting economic development in Waukegan, 230 ILCS 10/2; 230 ILCS
10/7(e-5). See Let Forest Park Vote on Video Gaming v. Vill. of Forest Park Mun. Officers
Electoral Bd.,2018 IL App (1st) 180391, 920 (*[S]ubstantial compliance is sufficient when
there is only a technical violation.™).

Potawatomi Casino has not suffered any prejudice from the City of Waukegan’s
failure to strictly comply with the statute. As noted above, strict compliance or not, the City
Council twice declined to advance Potawatomi Casino’s proposal to the Gaming Board.
The City of Waukegan substantially complied with the requirements of the Gambling Act.
See Fehrenbacher v. Mercer Cnty., 2012 IL App (3d) 110479, 1918-19 (finding substantial
compliance was appropriate even though Mercer County had not strictly complied with the
Illinois Code).

E. This Case Should Be Dismissed as Moot

A case with an actual controversy is an essential requisite to appellate jurisdiction.
Davis v. City of Country Club Hills, 2013 IL App (1st) 123634, §10. The appellate courts
do not generally decide abstract, hypothetical, or moot questions. Id. “A case on appeal
becomes moot where the issues presented in the trial court no longer exist” because

subsequent events have made it impossible for the court to grant the complaining party
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effective relief. /d. This is true even if the mooting events happened while the appeal was
pending. /d.

This appeal should be dismissed as moot. Potawatomi Casino’s lawsuit seeks to
enjoin the Gaming Board from “taking formal steps to issue a Waukegan casino license,
including by issuing a determination of preliminary suitability. . .” A508, C23. This is the
only effectual relief that Potawatomi Casino seeks from its lawsuit. The other “relief”
Potawatomi Casino seeks is to have the Court declare the law on two discreet issues:
(1) whether the City failed to satisty the requirements for the Gaming Board to consider
issuing a license to operate a casino in the City of Waukegan and (2) whether the Gaming
Board lacks authority to consider issuing a license to operate a casino in the City of
Waukegan. A507-508, C22-23.

The conduct that Potawatomi Casino seeks the opportunity to enjoin has already
happened and there is no effectual relief available. On December 8, 2021, the Gaming
Board made a finding of preliminary suitability in favor of Full House. A004 at §6; A082,
A113. This finding of preliminary suitability allowed Full House to begin construction and
to take other steps toward commencement of gaming operations and ultimate licensure. See
A506-507, C21-22 at ]]47-48.

Construction on the temporary casino began in June 2022 and finished in February
2023. Since opening on February 17, 2023, the Temporary at American Place has generated
more than $92.3 million in adjusted gross receipts, resulting in more than $14.1 million in
direct gaming taxes for the state and more than $5.3 million for Waukegan, North Chicago,
Park City, and Lake County. Illinois Gaming Board, Casino Monthly Report (Feb. 2023-

Feb. 2024), available at https://www.igb.illinois.gov/CasinoReports.aspx. The Temporary
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now boasts a number of restaurants, including a high-end steak and seafood establishment,
and employs nearly 540 employees (more than 85% of whom are Illinois residents and
more than 66% are minorities). Sadin, Holding a Good Hand, 2023 WLNR 26093979;
[llinois Gaming Board, Board Meeting of February 8, 2024 at 36:10-37:20, available at

https:/tinvurl.com/IGB02082024. Full House has invested more than $125 million to

construct the Temporary and its accompanying restaurants, and stands to spend hundreds
of millions of additional dollars to construct its permanent casino. See Thousands Visit
Waukegan’s New Casino on First Weekend, 2023 WLNR 6353798; see Full House

Resorts, Inc., Form 10-Q at 9, 37, available at https://tinyurl.com/FHRForm10-Q.

The actual relief sought by Potawatomi Casino—according to its own complaint—
was an injunction preventing the Gaming Board from taking steps to issue a Waukegan
casino license, including by issuing a determination of preliminary suitability. A507-508,
C22-23. The Gaming Board has done that, and it did so more than two years ago, meaning
“it is no longer within the power of this court to render any effective relief to plaintiff.”
Rasky v. Anderson, 62 1ll. App. 3d 633, 635-36 (1st Dist. 1978). Potawatomi Casino
acknowledged the unavailability of this relief by pivoting to argue to the First District that
the case was not moot because the Gaming Board had not yet “issued a Waukegan casino
license.” A431. Buton June 15, 2023, the Gaming Board approved the issuance of the final
owner’s license to Full House to operate its Waukegan casino. A012 at Y21. None of the
stated relief Potawatomi Casino has requested can be ordered by this Court. See Marion
Hosp. Corp. v. lllinois Health Facilities Plan. Bd., 201 111. 2d 465, 472 (2002) (“[O]nce a
capital expenditure is approved by the Board and made by the permit holder, any question

concerning the propriety of that expenditure—which is the issue addressed by the permit
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application process—is moot.”). Indeed. once the Gaming Board has issued an owner’s
license, the Gaming Board cannot revoke that license except on those grounds specified by
Gambling Act—none of which apply to this case. See, e.g., 230 ILCS 10/7(e-20); 230 ILCS
10/5(c)(11). The First District was incorrect, therefore, when it found the fact that “Full
House has already commenced gambling operations at its temporary facility [to be] of no
moment.” A013 at 923.

Potawatomi Casino also seeks declarations on two discreet legal issues, but “courts
are not required to review questions of a refusal to grant declaratory or injunctive relief
where the relief sought involves a matter that has become moot.” Rasky, 62 I1l. App. 3d at
636. This appeal should be dismissed as moot because the effectual relief sought is no
longer possible. Davis, 2013 IL App (1st) 123634, §10; LaSalle Nat. Bank, N.A. v. City of

Lake Forest, 297 111. App. 3d 36, 42-43 (2d Dist. 1998)."!

F. The First District’s Opinion Poses a Concrete Threat to Future
Municipal Developments

The First District noted that Potawatomi Casino’s purported injury could be cured
by having the City “repeat the application process™ and “conduct the certification process
again without the alleged illegality or unfairness.” A010 at §17. These offhand remarks fail
to appreciate the expertise of the Gaming Board, the diligence of municipal officials, and
the 81235 million dollars that Full House has already spent in reliance on the license that it
received from the Gaming Board. These offthand remarks also dramatically overestimate
the likelihood that bidders would be willing to reappear before a city to “repeat the

application process,” particularly after having been burned once before.

""A mootness finding would not prevent Potawatomi Casino from continuing to pursue its
case for damages against the City of Waukegan in the federal court action. The time for
appealing the federal court’s summary judgment ruling has not yet run.
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The First District’s ruling threatens the efforts of Waukegan, the Gaming Board,
and Full House. But the First District’s reasoning—in which a disappointed applicant can
threaten a duly issued license or permit by an executive agency—can be applied to threaten
any future municipal or agency decision. The First District’s reasoning provides a blueprint
for disappointed applicants to halt future developments, even after a municipality or agency
has approved of the project and work on that project has begun.

This threat of protracted litigation, and the resulting uncertainty that accompanies
it, poses a real threat to large municipal projects and developments; in short, anything that
relies on the permitting or licensing process. This is not hyperbole or conjecture. Full
House has stated that it cannot obtain financing for the construction of the permanent
Waukegan casino “as long as the uncertainty posed by [this] litigation remains.” Steve
Sadin, Casino Asks For Extra Time, 2023 WLNR 39748875, Lake County News-Sun (Nov.
21, 2023). “Everything is on pause until the litigation is resolved against the city and the
state.” Id. Full House made similar remarks to the Gaming Board, noting how the First
District’s decision presented “severe implications for [the] development™ of its casino. See
Illinois Gaming Board, Board Meeting of February 8, 2024, at 35:00, available at

https://tinyurl.com/IGB02082024.

This Court foresaw this very issue, warning of the “significant uncertainty™ that
would arise if plaintiffs were given an avenue for challenging and reopening agency
permitting decisions. See Citizens Opposing Pollution v. ExxonMobil Coal U.S.A., 2012 IL
111286, 93 1. This Court also noted that such challenges risked undermining the role of the
agency itself. /d. The First District’s decision poses a distinct threat to agency expertise

and future municipal developments and projects.
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CONCLUSION

This Court should reverse the opinion of the Appellate Court of Illinois, and remand
the case back to the Circuit Court of Cook County with directions for Potawatomi Casino’s

complaint to be dismissed with prejudice.

/s/ Glenn E. Davis

Glenn E. Davis

Charles N. Insler

HeplerBroom LLC

701 Market Street, Suite 1400
St. Louis, MO 63101

T:(314) 241-6160
glenn.davis@heplerbroom.com
charles.insler@heplerbroom.com

Counsel for City of Waukegan
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CERTIFICATE OF COMPLIANCE

I certify that this Opening Brief conforms to the requirements of Supreme Court
Rule 315(h), Rule 341(a) and (b). The length of this Opening Brief, excluding the words
contained in the Rule 34 1(d) cover. the Rule 341(c) certificate of compliance, the certificate
of service, and those matters appended to the brief, is 43 pages.

By: /s/ Glenn E. Davis
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2023 IL App (1st) 220883
No. 1-22-0883
Opinion filed July 28, 2023

FIFTH DIVISION

IN THE
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

WAUKEGAN POTAWATOMI CASINO, LLC,

Appeal from the
Circuit Court of
Cook County.

Plaintiff-Appellant,
V.

)

)

)

)

)

)

THE ILLINOIS GAMING BOARD; CHARLES )
SCHMADEKE, Board Chairman; DIONNE R. ) No. 2021 CH 5784

HAYDEN, Board Member; ANTHONY )

GARCIA, Board Member; MARC E. BELL, )

Board Member; MARCUS FRUCHTER, Board )

Administrator; and THE CITY OF )

WAUKEGAN, )

)

)

Honorable
Cecilia A. Horan,
Judge presiding.
Defendants-Appellees.

JUSTICE MITCHELL delivered the judgment of the court, with opinion.
Presiding Justice Delort and Justice Lyle concurred in the judgment and opinion.

OPINION
91 Plaintiff, Waukegan Potawatomi Casino, LLC, appeals an order dismissing its complaint
for declaratory judgment and injunctive relief. The principal issue presented in this appeal is as
follows: did the circuit court err in dismissing Potawatomi Casino’s complaint for lack of standing
because the alleged violations of the Illinois Gambling Act denied Potawatomi Casino its right to

compete in a lawful certification process? Because the trial court did err, we reverse and remand.

A001
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12 I. FACTS
93  The General Assembly amended the Illinois Gambling Act in 2019 to authorize the Illinois
Gaming Board to issue 6 new casino licenses, including one in the City of Waukegan, in addition
to the 10 existing licenses. Pub. Act 101-31 (eft. June 28, 2019) (amending 230 ILCS 10/7(e-5)).
The Act provides for a licensing process specific for these new licenses, requiring the host
municipality to initiate the process. /d. Notably, the Board can consider issuing a license to an
applicant only after the host municipality has certified to the Board that it has negotiated with the
applicant on certain specified details of the proposed casino:
“The Buard shall consider issuing a license pursuant to paragraphs (1) through
(6) of this subsection only after the corporate authority of the municipality or the county
board of the county in which the riverboat or casino shall be located has certified to the
Board the following:
(i) that the applicant has negotiated with the corporate authority or county
board 1 good faith;
(ii) that the applicant and the corporate authority or county board have
mutually agreed on the permanent location of the riverboat or casino;
(iii) that the applicant and the corporate authority or county board have
mutually agreed on the temporary location of the riverboat or casino;
(iv) that the applicant and the corporate authority or the county board have
mutually agreed on the percentage of revenues that will be shared with the

municipality or county, if any;

A002
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(v) that the applicant and the corporate authority or county board have
mutually agreed on any zoning, licensing, public health, or other issues that are
within the jurisdiction of the municipality or county;

(vi) that the corporate authority or county board has passed a resolution or
ordinance in support of the riverboat or casino in the municipality or county;

(vii) the applicant for a license under paragraph (1) has made a public
presentation concerning its casino proposal; and

(viii) the applicant for a license under paragraph (1) has prepared a
summary of its casino proposal and such summary has been posted on a public
website of the municipality or the county.” 230 ILCS 10/7(e-5) (West 2020).

94  The City of Waukegan issued a request for qualifications and proposals, soliciting
proposals to develop and operate a casino in the City. Waukegan Potawatomi Casino, LLC
submitted a proposal in response, and the City held a public meeting during which four casino
applicants presented their proposals. Subsequently, the Waukegan City Council voted on
resolutions certifying those four applicants to the Board. The council passed resolutions certifying
three of the applicants but declined to pass the resolution certifying Potawatomi Casino. A few
days later, the council voted to reconsider the resolution regarding Potawatomi Casino but, on
reconsideration, did not pass the resolution.

95 Following the council’s adoption of the resolutions, Potawatomi Casino filed an action in
the circuit court of Lake County against the City, asserting claims under the fourteenth amendment
of the United States Constitution (U.S. Const., amend. XIV), the Illinois Gambling Act, and the

Open Meetings Act (5 ILCS 120/1 et seq. (West 2020)). The City removed the case to the federal

.
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district court, where the case remains pending. Waukegan Potawatomi Casino, LLC v. City of
Waukegan, No. 1:20-CV-750 (N.D. Ill.)

96  Subsequently, Potawatomi Casino filed a separate action in the circuit court of Cook
County against the City and the Board. In its complaint, Potawatomi Casino sought a declaratory
judgment that the City had failed to comply with the statutory requirements in the Illinois
Gambling Act to certify applicants to the Board. It also sought to enjoin the Board from issuing a
casino license until the City had satisfied those requirements. The circuit court denied Potawatomi
Casino’s emergency motion for a temporary restraining order, and this court affirmed. Waukegan
Potawatomi Casino, LLC v. Illinois Gaming Board, No. 1-21-1561 (filed Dec. 16, 2021) (order
denying plaintiff’s interlocutory appeal). The Board, soon after, issued a finding of preliminary
suitability in favor of one of the certified applicants, Full House Resorts. The City and the Board
moved to dismiss Potawatomi Casino’s complaint (735 ILCS 5/2-615, 2-619.1 (West 2020)), and
the circuit court dismissed the complaint with prejudice for lack of standing. Potawatomi Casino
timely appealed. I1L. S. Ct. R. 303(a) (eff. July 1, 2017).

17 II. ANALYSIS

18 A. Standing

19  Potawatomi Casino argues that the circuit court erred in dismissing its complaint for lack
of standing because it did suffer an injury to its right to compete in a lawful certification process.
Under Illinois law, standing “tends to vary” from federal law ““in the direction of greater liberality.”
Greer v. Illlinois Housing Development Authority, 122 1l1. 2d 462, 491 (1988). Illinois courts are
generally more willing than federal courts to recognize standing on the part of any person “who

shows that he is in fact aggrieved.” /d. Lack of standing under Illinois law is an affirmative defense;
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it is not jurisdictional. Glisson v. City of Marion, 188 Ill. 2d 211, 224 (1999); see also Soto v. Great
America LLC, 2020 IL App (2d) 180911, 9 20. As a consequence, a defendant bears the burden to
raise and establish lack of standing, and if not timely raised, it is forfeited. Lebron v. Gottlieb
Memorial Hospital, 237 11l. 2d 217, 252-53 (2010). A defendant may properly raise lack of
standing in a motion to dismiss brought under section 2-619 of the Code of Civil Procedure. 735
ILCS 5/2-619(a)(9) (West 2020); Glisson, 188 Ill. 2d at 220. When considering such a motion, a
court must accept as true all well-pleaded facts in the complaint as well as any inferences that may
reasonably be drawn in the plaintiff’s favor. Sandholm v. Kuecker, 2012 IL 111443, 9 55. We
review a dismissal under section 2-619 de novo.! Glisson, 188 Ill. 2d at 220-21.

910 The doctrine of standing is designed to preclude parties who have no interest in a
controversy from bringing suit and assures that suit is brought “only by those parties with a real
interest in the outcome of the controversy.” Id. at 221. In general, standing requires “some injury
in fact to a legally cognizable interest.” Id. (citing Greer, 122 IIl. 2d at 492). The claimed injury
must be (1)distinct and palpable, (2) fairly traceable to the defendant’s actions, and
(3) substantially likely to be redressed by the grant of the requested relief. Greer, 122 Ill. 2d at
492-93.

911 Potawatomi Casino claims a legally cognizable interest in its right to compete in a casino
certification process that is fairly and lawfully conducted. The Illinois Gambling Act prescribes a

process with which the City is unambiguously required to comply before the Board can consider

!The City argues that we should review the appeal for “clear error” because it somehow implicates
the Board’s decision. This contention is wholly without merit. When a circuit court dismisses a complaint
under section 2-619, our review is de novo. See Helping Others Maintain Environmental Standards v. Bos,
406 I1l. App. 3d 669, 681 (2010) (reviewing a section 2-619 dismissal of administrative review complaint
de novo).

-5.
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issuing a license. 230 ILCS 10/7(e-5) (West 2020). An applicant participating in such statutorily
mandated selection process would thus have a right to have a fair and compliant process. See
Keefe-Shea Joint Venture v. City of Evanston, 332 1ll. App. 3d 163, 171-72 (2002) (a duty is owed
to a bidder to award the contract to the lowest, responsive, responsible bidder as statutorily
required, and, “as a necessary corollary, a bidder has the right to participate in a fair bidding
process™). Although this interest is often implicated in cases involving a competitive bidding
process, it is not strictly limited to such context. See, e.g., {llinois Road & Transportation Builders
Ass'n v. County of Cook, 2022 IL 127126, ¥ 18 (the plaintiffs had standing where the county’s
unconstitutional diversion of transportation funds decreased the number of projects they could bid
on); Aramark Correctional Services, LLC v. County of Cook, No. 12 C 6148, 2012 WL 3961341,
at *1, 5 (N.D. IIL. Sept. 10, 2012) (request for proposals).

912 First, Potawatomi Casino’s alleged injury to this legally cognizable interest is distinct and
palpable. “A distinct and palpable injury refers to an injury that cannot be characterized as a
generalized grievance common to all members of the public.” (Internal quotation marks omitted.)
Illinois Road & Transportation Builders Ass'n, 2022 IL 127126, § 17. Potawatomi Casino
submitted an application to participate in the City’s casino certification process and paid a
nonrefundable application fee of $25,000. Potawatomi Casino pursued a significant business
opportunity to fairly compete for a casino license, and where that opportunity was denied due to
the City’s alleged failure to perform the process lawfully, there is a distinct and palpable injury.
See Messengerv. Edgar, 157111. 2d 162, 171 (1993) (** ‘[I]nterested’ does not mean merely having

a curiosity about or a concern for the outcome of the controversy ***.”).
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913  Next, this injury is fairly traceable to the actions of the City and the Board. The Act plainly
requires that the host municipality “memorialize the details concerning the proposed riverboat or
casino in a resolution that must be adopted *** before any certification is sent to the Board.” 230
ILCS 10/7(e-5). The Board can act upon the license applications only after the municipality sends
certifications to the Board. /d. The statute does not require the municipality to negotiate with every
applicant, but it does require a good-faith negotiation on enumerated items with applicants the
municipality certifies to the Board. /d. Here, the resolutions that the city council voted on only
stated, without more, that the City and each applicant agreed “in general terms” on the enumerated
items. The resolutions pointed to each applicant’s initial proposal for “the details of the mutual
agreements” and contemplated that final negotiations would take place after the Board completes
its licensing process.*
914 Potawatomi Casino alleged that the City did not engage in any negotiations with the
applicants during the certification process and that the City passed the certifying resolutions that
fall short of the statutory requirements. The complaint expressly alleges the following violations:
“a. Contrary to the representation in the City’s ‘certifying resolutions,” and the
Gambling Act’s requirements, the City did not negotiate in any respect with casino
applicants during the RFQ process.
b. The City and the applicants the City purported to ‘certify’ did not ‘mutually

agree’ on the items required by the Gambling Act. In fact, the City’s ‘certifying resolutions’

2The City maintains that these resolutions are in substantial compliance with section 7(e-5).
However, where Potawatomi Casino sufficiently alleged facts, including that the City did not engage in any
negotiations with the applicants and that the City contemplated negotiating “after the fact,” we accept those
factual allegations as true for the purpose of a section 2-619 motion to dismiss. Sandholm,2012 1L 111443,
9 55.
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recited only that the City and the applicant had ‘mutually agreed in general terms’ on the
required items. [Citations.]

c. *¥** [Tlhe City did not ‘memorialize the details concerning the proposed
riverboat or casino in a resolution’ adopted by the City’s corporate authority, as the
Gambling Act requires, and the City’s ‘certifying resolutions’ do not purport to include
any such memorialization.” C 17-18.

915 Further, the City’s corporation counsel admitted that the City did not engage in negotiations
with any applicant during the certification process and that it was “fundamentally impossible” to
mutually agree with the applicants on the items as to which the Act requires mutual agreement
before the Board may consider issuing a casino owner’s license. It is this very failure that
Potawatomi Casino complains of. The injury is also traceable to the Board’s conduct of acting on
the applications that have been certified in a non-compliant process. According to the allegations
of the complaint, the Board’s acquiescence in accepting the deficient resolutions and commencing
the licensing process is necessarily intertwined with the City’s conduct, together denying
Potawatomi Casino an opportunity to participate in a lawful and fair process:?

“35. #** Upon information and belief, the City’s decision not to negotiate with
applicants reflected and facilitated the City’s plan to manipulate the casino certification
process to achieve a predetermined outcome. For example, in purporting to rank casino
proposals, upon information and belief, the City’s outside consultant solicited and

| considered supplemental information from other applicants, including Full House, but

That the injury is traceable to the Board’s conduct is further evidenced by the redressability, as
explained below, since the reliet that redresses the injury would, in part, require the Board to retract the
license already issued to another applicant.

B
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refused to consider supplemental information from plaintiff. [Citation.] Upon information
and belief, this discriminatory treatment occurred with the knowledge of and at the
direction of the City. [Citation.]

36. Upon information and belief, by failing to reach agreement on details of casino
proposals, the City was able to obscure contingencies and weaknesses in other parties’
casino proposals. For example, upon information and belief, before the City’s purported
certification votes, North Point conditioned its casino proposal on being the City’s sole
selection, and advised the City that its proposal would be less favorable to the City if the
City certified multiple proposals to the Gaming Board. [Citation.] Yet the City’s resolution
for North Point does not reflect this critical qualification. [Citation.]

37. Upon information and belief, the City did not negotiate with applicants because
its casino certification process was a sham. Indeed, just before the formal start of the
October 17, 2019 special City Council meeting, according to the sworn testimony of a City
Council member in the related federal action, Waukegan Mayor Samuel Cunningham
approached the City Council member and told him which proposals to vote for:

. . . as the mayor entered, he came by, he had to pass by my chair, and he said to

me, these are the three that we want to send to Springfield [i.e., to the Gaming

Board]. Right. And that was what the vote was going to be. Right. Put those three

down there. [Citation.]” C 18-19.

916 The City and the Board both argue that Potawatomi Casino’s alleged injury is not traceable
to their actions because the City Council had voted to not certify Potawatomi Casino. However,

Potawatomi Casino’s complaint alleged that the City engaged in a predetermined sham to certify
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applicants despite their applications’ contingencies and shortfalls while deliberately shutting
Potawatomi Casino out of the process. Based on the allegations of the complaint, the City
Council’s vote to not certify Potawatomi Casino itself constitutes a part of the City’s unfair and
unlawful certification process at the cost of Potawatomi Casino’s opportunity.

917  Asaresult, the requested relief is substantially likely to redress Potawatomi Casino’s injury,
the lost opportunity. Potawatomi Casino sought declarations that the City failed to satisfy statutory
requirements for certification and that the Board consequently lacks authority to issue a casino
license as well as an injunctive relief enjoining the Board from issuing a casino license until the
City complies with the statute. In essence, Potawatomi Casino seeks to repeat the application
process on fair and lawful terms. This remedy would correct the alleged injury since it would
require the City to conduct the certification process again without the alleged illegality or
unfairness. Because the injury is the lost opportunity, Potawatomi Casino need not be certain
whether it would ultimately secure the City’s certification to the Board in a fair process, so long
as the opportunity itself is given. See [llinois Road &Transportation Builders Ass'n, 2022 1L
127126, 9 27 (“[P]articularly when the injury to a plaintiff is the loss of opportunity to obtain a
benefit due to the government’s failure to perform a required act *** it is rarely possible to know
with any confidence what might have happened had the government performed the act at issue or
the improper conduct had been corrected.” (Emphasis in original and internal quotation marks
omitted.)). Accordingly, the circuit court erred in dismissing Potawatomi Casino’s complaint for

lack of standing.

=10 =
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918 B. Private Right of Action

919 Defendants argue that the absence of a private right of action under the Act provides an
alternative basis on which to affirm. See Kagan v. Waldheim Cemetery Co., 2016 IL App (1st)
131274, 4 50 (where there was no right of private action under the statute, the plaintiffs did not
have standing to sue for statutory violations). The argument, however, is misguided. Plaintiff here
is not seeking to bring an independent cause of action akin to a tort, but rather it is seeking to force
statutory compliance. Noyola v. Board of Education of Chicago, 179 111. 2d 121, 132 (1997) (the
four-factor test for private right of action not necessary where the plaintiffs were “not attempting
to use a statutory enactment as the predicate for a tort action” but sought to force public officials
“to do what the law requires”); Landmarks Illinois v. Rock Island County Board, 2020 IL App (3d)
190159, § 62 (the plaintiffs sought only injunctive relief, not tort damages, to “enforce their
protectable right to ensure that the public entity defendants do not act in a manner that would
frustrate the proper operation of the law™). Accordingly, Potawatomi Casino need not demonstrate
that the Act creates an implied right of action with respect to its claim to compel the City and the

Board to comply with the Act.*

*Similarly, the argument that the Board has exclusive jurisdiction over Potawatomi Casino’s claim
is unpersuasive. While the Board has the authority under the Act to “fully and effectively execute [the] Act”
(230 ILCS 10/5 (West 2020)), an administrative agency’s authority is limited to that which is specified by
statute. Modrytzkji v. City of Chicago, 2015 IL App (1st) 141874, § 10. The plain language of section 7(e-
5) conditions the Board’s exercise of authority on the host municipality’s certification. 230 ILCS 10/7(e-5)
(West 2020). There is nothing in the language that allows the Board to bypass the City’s noncompliant
certification process, and Potawatomi Casino’s claim here is not a claim on which the Board may exercise
its exclusive jurisdiction. See LifeEnergy, LLC v. Illinois Commerce Comm'n, 2021 IL App (2d) 200411,
994 (when the plaintiff “challeng[ed] the scope of the agency’s power to act, not just identifying
irregularities or defects in the process of exercising its power,” the claim is proper before the court).

P
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920 C. Mootness

€21 While this appeal was pending, in February 2023, the Board issued a temporary operating
permit to Full House, and Full House began operating a temporary casino. On June 15, 2023, the
Board issued an owner’s license to Full House and approved a one-year extension to operate the
temporary casino while the permanent casino facility is under construction. After the issuance of
the owner’s license, both the City and the Board moved to dismiss the appeal as moot.

922 Defendants argue that the Board’s grant of the license moots the appeal because the court
can no longer grant effective relief. An appeal becomes moot “when the resolution of a question
of law cannot affect the result of a case as to the parties, or when events have occurred which make
it impossible for the reviewing court to render effectual relief.”” Marion Hospital Corp. v. lllinois
Health Facilities Planning Board, 201 Il11. 2d 465, 471 (2002). Here, Potawatomi Casino sought
more than just an injunction to prohibit the Board from issuing a license. It also sought a
declaration that the Board lacked authority to issue a license because of the City’s failure to comply
with the statutory prerequisites in certifying applicants to the Board. If the court were to provide
this requested relief, defendants would be required to retract the issued license and repeat the
process. See Provena Health v. lllinois Health Facilities Planning Board, 382 Ill. App. 3d 34, 50
(2008) (case not moot even when the Board had already granted the construction permit because
the court could still order effectual relief by enjoining the hospital from proceeding with the
construction or from obtaining an operating license without a valid permit). Further, the permanent
casino is still under construction, and Full House would be operating at its temporary location for
another 12 months. This case is decidedly different from Marion, which involved the interplay

between a planning permit for a surgery center obtained from the Illinois Health Facilities Board

w F
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and an operating license issued by the Illinois Department of Public Health. Marion, 201 Ill. 2d at
468-70. By the time of the Marion appeal, which challenged only the planning permit, a capital
expenditure had been approved and made and an operating license had been issued (to which there
was no challenge): “No statute or regulation had been cited which would have authorized the
Department to suspend or revoke [the] operating license or otherwise limit its medical functions
based on an improperly granted planning permit.” /d. at 475. In short, even assuming the planning
permit was improperly issued, there was no longer an effective remedy because there was no legal
basis to rescind the operating license.

Y23  Further, the fact that Full House has already commenced gambling operations at its
temporary facility is of no moment. The Administrative Code allows the Board to find an applicant
not suitable for licensing at the final stage of review, even after it has issued the applicant a
temporary operating permit. 86 Ill. Adm. Code 3000.230(f)-(g) (2000).

24 Thus, the current circumstances of the case are such that the court may compel “a
restoration of the status quo ante,” and where the court 1s able to render such effectual relief, the
case is not moot. Blue Cross Ass'n v. 666 North Lake Shore Drive Associates, 100 Ill. App. 3d
647, 651 (1981) (“[1]f the defendant does any act which the complaint seeks to enjoin, he acts at
his peril and subject to the power of the court to compel a restoration of the status quo ante ***.),
925 III. CONCLUSION

926 The motions to dismiss the appeal as moot are denied.

927 The judgment of the circuit court of Cook County is reversed, and the case is remanded for
further proceedings.

128 Reversed and remanded.

I
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West's Smith-Hurd Illinois Compiled Statutes Annotated
Chapter 230. Gaming
Act 10. Illinois Gambling Act (Refs & Annos)

230 ILCS 10/2
Formerly cited as IL ST CH 120 9 2402

10/2. Legislative Intent

Effective: June 28, 2019
Currentness

§ 2. Legislative Intent.

(a) This Act is intended to benefit the people of the State of Illinois by assisting economic development, promoting Illinois
tourism, and increasing the amount of revenues available to the State to assist and support education, and to defray State

eXpensee.

(b) While authorization of riverboat and casino gambling will enhance investment, beautification, development and tourism
in Illinois, it is recognized that it will do so successfully only if public confidence and trust in the credibility and integrity of
the gambling operations and the regulatory process is maintained. Therefore, regulatory provisions of this Act are designed to
strictly regulate the facilities, persons, associations and practices related to gambling operations pursuant to the police powers
of the State, including comprehensive law enforcement supervision.

(c) The [llinois Gaming Board established under this Act should, as soon as possible, inform each applicant for an owners
license of the Board's intent to grant or deny a license.

Credits
P.A. 86-1029, § 2, eff. Feb. 7, 1990. Amended by P.A. 93-28, § 10, ell. June 20, 2003; P.A. 101-31, § 35-55, eff. June 28, 2019.

Formerly [Il.Rev.Stat. 1991, ch. 120, § 2402.

Notes of Decisions (2)

230 LL.C.S. 10/2, IL ST CH 230 § 10/2
Current through P.A. 103-585 of the 2024 Reg. Sess. Some statute sections may be more current, see credits for details.

tind of Document
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West's Smith-Hurd Illinois Compiled Statutes Annotated
Chapter 230. Gaming
Act 10. Illinois Gambling Act (Refs & Annos)

230 ILCS 10/7
Formerly cited as IL ST CH 120 q 2407

10/7. Owners licenses

Effective: December 8, 2023
Currentness

§ 7. Owners licenses. (a) The Board shall issue owners licenses to persons or entities that apply for such licenses upon payment
to the Board of the non-refundable license fee as provided in subsection (e) or (e-5) and upon a determination by the Board that
the applicant is eligible for an owners license pursuant to this Act and the rules of the Board. From December 15, 2008 (the
effective date of Public Act 95-1008) until (i) 3 years after December 15, 2008 (the effective date of Public Act 95-1008), (ii)
the date any organization licensee begins to operate a slot machine or video game of chance under the Illinois Horse Racing
Act of 1975 or this Act, (ii1) the date that payments begin under subsection (c-5) of Section 13 of this Act, (iv) the wagering
tax imposed under Section 13 of this Act is increased by law to reflect a tax rate that is at least as stringent or more stringent
than the tax rate contained in subsection (a-3) of Section 13, or (v) when an owners licensee holding a license issued pursuant
to Section 7.1 of this Act begins conducting gaming, whichever occurs first, as a condition of licensure and as an alternative
source of payment for those funds payable under subsection (¢-5) of Section 13 of this Act, any owners licensee that holds or
receives its owners license on or after May 26, 2006 (the effective date of Public Act 94-804), other than an owners licensee
operating a riverboat with adjusted gross receipts in calendar year 2004 of less than $200,000,000, must pay into the Horse
Racing Equity Trust Fund, in addition to any other payments required under this Act, an amount equal to 3% of the adjusted
gross receipts received by the owners licensee. The payments required under this Section shall be made by the owners licensee
to the State Treasurer no later than 3:00 o'clock p.m. of the day after the day when the adjusted gross receipts were received by
the owners licensee. A person or entity is ineligible to receive an owners license if:

(1) the person has been convicted of a felony under the laws of this State, any other state, or the United States;

(2) the person has been convicted of any violation of Article 28 of the Criminal Code of 1961 or the Criminal Code of 2012,
or substantially similar laws of any other jurisdiction;

(3) the person has submitted an application for a license under this Act which contains false information;
(4) the person is a member of the Board,;
(5) a person defined in (1), (2), (3). or (4) is an officer, director, or managerial employee of the entity;

(6) the entity employs a person defined in (1), (2), (3), or (4) who participates in the management or operation of gambling
operations authorized under this Act;
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(7) (blank); or

(8) a license of the person or entity issued under this Act, or a license to own or operate gambling facilities in any other
jurisdiction, has been revoked.

The Board is expressly prohibited from making changes to the requirement that licensees make payment into the Horse Racing
Equity Trust Fund without the express authority of the Illinois General Assembly and making any other rule to implement or
interpret Public Act 95-1008. For the purposes of this paragraph, “rules” is given the meaning given to that term in Section
1-70 of the [llinois Administrative Procedure Act.

(b) In determining whether to grant an owners license to an applicant, the Board shall consider:

(1) the character, reputation, experience, and {inancial integrity of the applicants and of any other or separate person that either:

(A) controls, directly or indirectly, such applicant; or

(B) is controlled, directly or indirectly, by such applicant or by a person which controls, directly or indirectly, such applicant;

(2) the facilities or proposed facilities for the conduct of gambling;

(3) the highest prospective total revenue to be derived by the State from the conduct of gambling;

(4) the extent to which the ownership of the applicant reflects the diversity of the State by including minorily persons, women,
and persons with a disability and the good faith affirmative action plan of each applicant to recruit, train and upgrade minority
persons, women, and persons with a disability in all employment classifications; the Board shall further consider granting an
owners license and giving preference to an applicant under this Section to applicants in which minority persons and women
hold ownership interest of at least 16% and 4%, respectively;

(4.5) the extent to which the ownership of the applicant includes veterans of service in the armed forces of the United States,
and the good faith affirmative action plan of each applicant to recruit, train, and upgrade veterans of service in the armed
forces of the United States in all employment classifications;

(5) the financial ability of the applicant to purchase and maintain adequate liability and casualty insurance;

(6) whether the applicant has adequate capitalization to provide and maintain, for the duration of a license, a riverboat or

casino;

(7) the extent to which the applicant exceeds or meets other standards for the issuance of an owners license which the Board

may adopt by rule;
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(¥) the amount of the applicant's license bid;

(9) the extent to which the applicant or the proposed host municipality plans to enter into revenue sharing agreements with
communities other than the host municipality;

(10) the extent to which the ownership of an applicant includes the most qualified number of minority persons, women, and
persons with a disability; and

(11) whether the applicant has entered into a fully executed construction project labor agreement with the applicable local
building trades council.

(c) Each owners license shall specify the place where the casino shall operate or the riverboat shall operate and dock.

{d) Each applicant shall submit with his or her application, on forms provided by the Board, 2 sets of his or her fingerprints,

(e) In addition to any licenses authorized under subsection (e-5) of this Section, the Board may issue up to 10 licenses authorizing
the holders of such licenses to own riverboats. In the application for an owners license, the applicant shall state the dock at
which the riverboat is based and the water on which the riverboat will be located. The Board shall issue 5 licenses to become
effective not earlier than January 1, 1991. Three of such licenses shall authorize riverboat gambling on the Mississippi River, or,
with approval by the municipality in which the riverboat was docked on August 7, 2003 and with Board approval, be authorized
to relocate to a new location, in a municipality that (1) borders on the Mississippi River or is within 5 miles of the city limits of
a municipality that borders on the Mississippi River and (2) on August 7, 2003, had a riverboat conducting riverboat gambling
operations pursuant to a license issued under this Act; one of which shall authorize riverboat gambling from a home dock in the
city of East St. Louis; and one of which shall authorize riverboat gambling from a home dock in the City of Alton. One other
license shall authorize riverboat gambling on the Illinois River in the City of East Peoria or, with Board approval, shall authorize
land-based gambling operations anywhere within the corporate limits of the City of Peoria. The Board shall issue one additional
license to become effective not earlier than March 1, 1992, which shall authorize riverboat gambling on the Des Plaines River
in Will County. The Board may issue 4 additional licenses to become effective not earlier than March 1, 1992. In determining
the water upan which riverboats will operate, the Board shall consider the economic benefit which riverboat gambling confers
on the State, and shall seek to assure that all regions of the State share in the economic benefits of riverboat gambling.

In granting all licenses, the Board may give favorable consideration to economically depressed areas of the State, to applicants
presenting plans which provide for significant economic development over a large geographic area, and to applicants who
currently operate non-gambling riverboats in [llinois. The Board shall review all applications for owners licenses, and shall
inform each applicant of the Board's decision. The Board may grant an owners license to an applicant that has not submitted the
highest license bid, but if it does not select the highest bidder, the Board shall issue a written decision explaining why another
applicant was selected and identifying the factors set forth in this Section that favored the winning bidder. The fee for issuance
or renewal of a license pursuant to this subsection (¢) shall be $250,000.

(e-5) In addition to licenses authorized under subsection (e) of this Section:

(1) the Board may issue one owners license authorizing the conduct of casino gambling in the City of Chicago;
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(2) the Board may issue one owners license authorizing the conduct of riverboat gambling in the City of Danville;

(3) the Board may issue one owners license authorizing the conduct of riverboat gambling in the City of Waukegan;

(4) the Board may issue one owners license authorizing the conduct of riverboat gambling in the City of Rockford;

(5) the Board may issue one owners license authorizing the conduct of riverboat gambling in a municipality that is wholly
or partially located in one of the following townships of Cook County: Bloom, Bremen, Calumet, Rich, Thornton, or Worth
Township; and

(6) the Board may issue one owners license authorizing the conduct of riverboat gambling in the unincorporated area of
Williamson County adjacent to the Big Muddy River.

Except for the license authorized under paragraph (1), each application for a license pursuant to this subsection (e-5) shall be
submitted to the Board no later than 120 days after June 28, 2019 (the effective date of Public Act 101-31). All applications
for a license under this subsection (e-5) shall include the nonrefundable application fee and the nonrefundable background
investigation fee as provided in subsection (d) of Section 6 of this Act. In the event that an applicant submits an application for
a license pursuant to this subsection (e-5) prior to June 28, 2019 (the effective date of Public Act 101-31), such applicant shall
submit the nonrefundable application fee and background investigation fee as provided in subsection (d) of Section 6 of this
Act no later than 6 months after June 28, 2019 (the effective date of Public Act 101-31).

The Board shall consider issuing a license pursuant to paragraphs (1) through (6) of this subsection only after the corporate
authority of the municipality or the county board of the county in which the riverboat or casino shall be located has certified
to the Board the following:

(i) that the applicant has negotiated with the corporate authority or county board in good faith;

(i) that the applicant and the corporate authority or county board have mutually agreed on the permanent location of the
riverboat or casino;

(iii) that the applicant and the corporate authority or county board have mutually agreed on the temporary location of the
riverboat or casino;

(iv) that the applicant and the corporate authority or the county board have mutually agreed on the percentage of revenues
that will be shared with the municipality or county, if any;

(v) that the applicant and the corporate authority or county board have mutually agreed on any zoning, licensing, public
health, or other issues that are within the jurisdiction of the municipality or county;

(vi) that the corporate authority or county board has passed a resolution or ordinance in support of the riverboat or casino
in the municipality or county;
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(vii) the applicant for a license under paragraph (1) has made a public presentation concerning its casino proposal; and

(viii) the applicant for a license under paragraph (1) has prepared a summary of its casino proposal and such summary has
been posted on a public website of the municipality or the county.

At least 7 days before the corporate authority of a municipality or county board of the county submits a certification to the
Board concerning items (i) through (viii) of this subsection, it shall hold a public hearing to discuss items (i) through (viii), as
well as any other details concerning the proposed riverboat or casino in the municipality or county. The corporate authority or
county board must subsequently memorialize the details concerning the proposed riverboat or casino in a resolution that must
be adopted by a majority of the corporate authority or county board before any certification is sent to the Board. The Board
shall not alter, amend, change, or otherwise interfere with any agreement between the applicant and the corporate authority of
the municipality or county board of the county regarding the location of any temporary or permanent facility.

In addition, within 10 days after June 28, 2019 (the effective date of Public Act 101-31), the Board, with consent and at
the expense of the City of Chicago, shall select and retain the services of a nationally recognized casino gaming feasibility
consultant. Within 45 days after June 28, 2019 (the effective date of Public Act 101-31), the consultant shall prepare and deliver
to the Board a study concerning the feasibility of, and the ability to finance, a casino in the City of Chicago. The feasibility study
shall be delivered to the Mayor of the City of Chicago, the Governor, the President of the Senate, and the Speaker of the House
of Representatives. Ninety days after receipt of the feasibility study, the Board shall make a determination, based on the results
of the feasibility study, whether to recommend to the General Assembly that the terms of the license under paragraph (1) of this
subsection (e-3) should be modified. The Board may begin accepting applications for the owners license under paragraph (1)
of this subsection (e-5) upon the determination to issue such an owners license.

In addition, prior to the Board issuing the owners license authorized under paragraph (4) of subsection (e-5), an impact study
shall be completed to determine what location in the city will provide the greater impact to the region, including the creation
of jobs and the generation of tax revenue.

(e-10) The licenses authorized under subsection (e-3) of this Section shall be issued within 12 months after the date the license
application is submitted. If the Board does not issue the licenses within that time period, then the Board shall give a written
explanation to the applicant as to why it has not reached a determination and when it reasonably expects to make a determination.
The fee for the issuance or renewal of a license issued pursuant to this subsection (e-10) shall be $250,000. Additionally,
a licensee located outside of Cook County shall pay a minimum initial fee of $17,500 per gaming position, and a licensee
located in Cook County shall pay a minimum initial fee of $30,000 per gaming position. The initial fees payable under this
subsection (e-10) shall be deposited into the Rebuild [llinois Projects Fund. If at any point after June 1, 2020 there are no pending
applications for a license under subsection (e-5) and not all licenses authorized under subscction (e-5) have been issued, then
the Board shall reopen the license application process for those licenses authorized under subsection (e-5) that have not been
issued. The Board shall follow the licensing process provided in subsection (e-3) with all time frames tied to the last date of a
{inal order issued by the Board under subsection (e-5) rather than the effective date of the amendatory Act.

(e-15) Each licensee of a license authorized under subsection (e-5) of this Section shall make a reconciliation payment 3 ycars
after the date the licensee begins operating in an amount equal to 75% of the adjusted gross receipts for the most lucrative 12-
month period of operations, minus an amount equal to the initial payment per gaming position paid by the specific licensee.
Each licensee shall pay a $15,000,000 reconciliation fee upon issuance of an owners license. If this calculation results in a
negative amount, then the licensee is not entitled to any reimbursement of fees previously paid. This reconciliation payment
may be made in installments over a period of no more than 6 years.

WESTLAW A020

SUBMITTED - 27086202 - Carol Kolberer - 4/2/2024 2:54 PM



130036

10/7. Owners licenses, IL ST CH 230 § 10/7

All payments by licensees under this subsection (e-15) shall be deposited into the Rebuild [llinois Projects Fund.

(e-20) In addition to any other revocation powers granted to the Board under this Act, the Board may revoke the owners license
of a licensee which fails to begin conducting gambling within 15 months of receipt of the Board's approval of the application
if the Board determines that license revocation is in the best interests of the State.

(f) The first 10 owners licenses issued under this Act shall permit the holder to own up to 2 riverboats and equipment thereon
for a period of 3 years after the effective date of the license. Holders of the first 10 owners licenses must pay the annual license
fee for each of the 3 years during which they are authorized to own riverboats.

(g) Upon the termination, expiration, or revocation of each of the first 10 licenses, which shall be issued for a 3-year period, all
licenses are renewable annually upon payment of the fee and a determination by the Board that the licensee continues to meet
all of the requirements of this Act and the Board's rules. However, for licenses renewed on or after the effective date of this
amendatory Act of the 102nd General Assembly, renewal shall be for a period of 4 years.

(h) An owners license, except for an owners license 1ssued under subsection (e-5) of this Section, shall entitle the licensee to
own up to 2 riverboats.

An owners licensee of a casino or riverboat that is located in the City of Chicago pursuant to paragraph (1) of subsection (e-5) of
this Section shall limit the number of gaming positions to 4,000 for such owner. An owners licensee authorized under subsection
(e) or paragraph (2). (3), (4), or (5) of subsection (e-3) of this Section shall limit the number of gaming positions to 2,000 for
any such owners license. An owners licensee authorized under paragraph (6) of subsection (e-5) of this Section shall limit the
number of gaming positions to 1,200 for such owner. The initial fee for each gaming position obtained on or after June 28,
2019 (the effective date of Public Act 101-31) shall be a minimum of $17,500 for licensees not located in Cook County and a
minimum of $30,000 for licensees located in Cook County, in addition to the reconciliation payment, as set forth in subsection
(e-15) of this Section. The fees under this subsection (h) shall be deposited into the Rebuild Illinois Projects Fund. The fees
under this subsection (h) that are paid by an owners licensee authorized under subsection (e) shall be paid by July 1, 2021.

Each owners licensee under subsection (e) of this Section shall reserve its gaming positions within 30 days after June 28, 2019
(the effective date of Public Act 101-31). The Board may grant an extension to this 30-day period, provided that the owners
licensee submits a written request and explanation as to why it is unable to reserve its positions within the 30-day period.

Each owners licensee under subsection (e-5) of this Section shall reserve its gaming positions within 30 days after issuance of
its owners license. The Board may grant an extension to this 30-day period, provided that the owners licensee submits a written
request and explanation as to why it is unable to reserve its positions within the 30-day period.

A licensee may operate both of its riverboats concurrently, provided that the total number of gaming positions on both riverboats
does not exceed the limit established pursuant to this subsection. Riverboats licensed to operate on the Mississippi River and the
[llinois River south of Marshall County shall have an authorized capacity of at least 500 persons. Any other riverboat licensed
under this Act shall have an authorized capacity of at least 400 persons.

(h=5)} An owners licensee who conducted gambling operations prior to January 1, 2012 and obtains positions pursuant to Public
Act 101-31 shall make a reconciliation payment 3 years after any additional gaming positions begin operating in an amount
equal to 75% of the owners licensee's average gross receipts for the most lucrative 12-month period of operations minus an
amount equal L the nitial fee that the owners licensee paid per additional gaming position. kor purposes ot this subsection (h-5),
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“average gross receipts” means (i) the increase in adjusted gross receipts for the most lucrative 12-month period of operations
over the adjusted gross receipts for 2019, multiplied by (ii) the percentage derived by dividing the number of additional gaming
positions that an owners licensee had obtained by the total number of gaming positions operated by the owners licensce. If this
calculation results in a negative amount, then the owners licensee is not entitled to any reimbursement of fees previously paid.
This reconciliation payment may be made in installments over a period of no more than 6 years. These reconciliation payments
shall be deposited into the Rebuild Illinois Projects Fund.

(i) A licensed owner is authorized to apply to the Board for and, if approved therefor, to receive all licenses from the Board
necessary for the operation of a riverboat or casino, including a liquor license, a license to prepare and serve food for human
consumption, and other necessary licenses. All use, occupation, and excise taxes which apply to the sale of food and beverages
in this State and all taxes imposed on the sale or use ol tangible personal property apply to such sales aboard the riverboat
or in the casino.

(j) The Board may issue or re-issue a license authorizing a riverboat to dock in a municipality or approve a relocation under
Section 11.2 only if, prior to the issuance or re-issuance of the license or approval, the governing body of the municipality in
which the riverboat will dock has by a majority vote approved the docking of riverboats in the municipality. The Board may
issue or re-issue a license authorizing a riverboat to dock in areas of a county outside any municipality or approve a relocation
under Section 11.2 only if, prior to the issuance or re-issuance of the license or approval, the govermng body of the county has
by a majority vote approved of the docking of riverboats within such areas.

(k) An owners licensee may conduct land-based gambling operations upon approval by the Board and payment of a fee of
$250,000, which shall be deposited into the State Gaming Fund.

(/) An owners licensee may conduct gaming at a temporary facility pending the construction of a permanent facility or the
remodeling or relocation of an existing facility to accommodate gaming participants for up to 24 months after the temporary
facility begins to conduct gaming. Upon request by an owners licensee and upon a showing of good cause by the owners
licensee: (i) for a licensee authorized under paragraph (3) of subsection (e-5), the Board shall extend the period during which
the licensee may conduct gaming at a temporary facility by up to 30 months; and (ii) for all other licensees, the Board shall
extend the period during which the licensee may conduct gaming at a temporary facility by up to 12 months. The Board shall
make rules concerning the conduct of gaming from temporary facilities.
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P.A. 86-1029, § 7, efl. Feb. 7, 1990. Amended by P.A. 86-1389, § 2, eff. Sept. 10, 1990; P.A. 86-1475, Art. 2, § 2-37, eff. Jan.
10, 1991; P.A. 87-826, § 3, eff. Dec. 16, 1991; P.A. 91-40, § 15, eff. June 25, 1999; P.A. 92-600, Art. 5, § 5-35, eff. June 28,
2002; P.A.93-28, § 10, eff. June 20, 2003; P.A. 93-453, § 5. eff. Aug. 7, 2003; P.A. 94-667, § 5, efl. Aug. 23, 2005; P.A. 94-804,
§ 13, eff. May 26, 2006; P.A. 95-1008, § 10, eff. Dec. 15, 2008; P.A. 96-1392, § 5, eff. Jan. 1, 2011; P.A. 97-1150, § 470, eff.
Jan. 25, 2013; P.A. 100-391, § 150, eff. Aug. 25, 2017; P.A. 100-1152, § 10, eff. Dec. 14, 2018; P.A. 101-31, § 35-55, eff. June
28, 2019; P.A. 101-648, § 5, eff. June 30, 2020; P.A. 102-13, § 5, eff. June 10, 2021; P.A. 102-558, § 585, eff. Aug. 20, 2021;
P.A. 103-574, § 10, eff. Dec. 8, 2023.

Formerly [1l.Rev.Stat.1991, ch. 120, § 2407.

Notes of Decisions (15)

WESTLAW A022

SUBMITTED - 27086202 - Carol Kolberer - 4/2/2024 2:54 PM



130036

10/7. Owners licenses, IL ST CH 230 § 10/7

230 L.L.C.S. 10/7, 1L ST CH 230 § 10/7
Current through P.A. 103-585 of the 2024 Reg. Sess. Some statute sections may be more current, see credits for details.

End of Document 2024 Thomson Reuters. N clatny (o drzinal U.8. Government Works

WESTLAW A023

SUBMITTED - 27086202 - Carol Kolberer - 4/2/2024 2:54 PM
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

WAUKEGAN POTAWATOMI CASINO,
LLC, an linois limited liability

company,
Plaintiff, No. 20-cv-00750
V.
CITY OF WAUKEGAN, an Illino1s Judge John F. Kness

municipal corporation,

Defendant.

MEMORANDUM OPINION AND ORDER

This case arises from the City of Waukegan’s refusal to certify Plaintiff, an arm
of the Potawatomi Indian Tribe, to the Illinois Gaming Board for the issuance of a
casino license. After the Illinois legislature amended the Illinois Gambling Act to
authorize its Gaming Board to issue one casino license in the City of Waukegan, the
City invited prospective casino applicants to submit their proposals for a casino at
available sites. Four experienced casino operators submitted their materials. Under
the Illinois statute, to be eligible for consideration by the Gaming Board, casino
applicants had to first obtain the City’s certification. And to obtain a City
certification, the statute provided certain prerequisites. On October 17, 2019, the City

Council voted against certifying Plaintiff to the Gaming Board. On October 21, 2019,
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the City granted Plaintiff's motion to reconsider and again voted against certifying
Plaintiff.

Plaintiff originally filed this lawsuit in state court on October 21, 2019, a few
hours before the City voted on Plaintiff's motion for reconsideration. The City
removed the case to federal court based on federal gquestion and supplemental
jurisdiction. Plaintiff's operative complaint includes one claim under 42 U.S.C. § 1983
on the ground that the Gaming Board intentionally discriminated against Plaintiff
by refusing to certify it to the Gaming Board in violation its Fourteenth Amendment
Equal Protection rights, and two state-law claims under the Illinois Gambling Act
and the Illinois Open Meetings Act. The City has since filed a motion for summary
judgment.

As explained more fully below, Plaintift, as a sovereign entity with openly
sovereign interests, is not “person” entitled to bring a claim under § 1983. Even if
Plaintiff’s interests could be characterized as non-sovereign in nature, Plaintiff
nevertheless does not fall within the “zone of interests” protected by § 1983. In any
event, Plaintiff has failed to establish a § 1983 Equal Protection violation claim as a
matter of law. No reasonable jury could find that Plaintiff was similarly situated to
the other casino license applicants, and sufficient rational bases exist for the City’s
decision not to certify Plaintiff. Accordingly, Defendant’s motion for summary
judgment is granted, and the Court declines to retain jurisdiction over Plaintiff’s

remaining state-law claims.
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L BACKGROUND

Plaintiff Waukegan Potawatomi Casino LLC (“WPC”) is an Illinois limited
liability company fully owned by the Forest County Potawatomi Community of
Wisconsin, descendants of the Potawatomi Indian Tribe (the “Potawatomi Tribe”).
(Response to Defendant’s Statement of Material Facts, (“"Resp. Def. SOF”), Dkt. 127
(filed under seal) Y9 12, 66-67.) The Potawatomi Tribe, doing business as the
Potawatomi Hotel & Casino, formed Plaintiff WPC on October 11, 2019. (Id. 99 14,
70.) The Potawatomi Tribe is the sole member of Plaintiff WPC. (Id. Y 12.) The
Potawatomi Tribe is a government and has a government-to-government relationship
with the federal government. (Id. § 62.) Plaintiff’s board of directors was appointed
by the Potawatomi Tribe, which also pays Plaintiff’'s bills. (Id. 1Y 81, 83.) Plaintiff
does not have any employees and did not have a bank account in 2019. (Id. 1Y 74, 82).

On June 28, 2019, Illinois Senate Bill 690 went into effect, amending the
Illinois Gambling Act to authorize the Illinois Gambling Board (“IGB”) to issue a
casino license in the City of Waukegan, Illinois. (Resp. Def. SOF 99 1, 2); see also 230
ILCS § 10/7(e-5). Under the statute, the IGB was required to consider issuing a
license “only after the [City of Waukegan] has certified to the Board” certain
information. Id. To be eligible for consideration by the IGB, the City of Waukegan
had to certify:

(1) That the applicant has negotiated with the corporate authority or
county board in good faith;

(i) That the applicant and the corporate authority or county board
have mutually agreed on the permanent location of the riverboat
or casino;
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(i11) That the applicant and the corporate authority or county board
have mutually agreed on the temporary location of the riverboat
or casino;

(iv) That the applicant and the corporate authority or county board
have mutually agreed on the percentage of revenues that will be
shared with the municipality or county, if any;

(v)  That the applicant and the corporate authority or county board
have mutually agreed on any zoning, licensing, public health, or
other issues that are within the jurisdiction of the municipality or
county;

(vi) That the corporate authority or county board has passed a
resolution or ordinance in support of the riverboat or casino in the
municipality or county;

(vil) The applicant for a license under paragraph (1) has made a public
presentation concerning its casino proposal; and

(viii) The applicant for a license under paragraph (1) has prepared a
summary of its casino proposal and such summary has been
posted on a public website of the municipality or the county.

Id.
The statute further provides:

At least 7 days before the corporate authority of a municipality or county
board of the county submits a certification to the Board concerning items
(1) through (viii) of this subsection, it shall hold a public hearing to
discuss items (1) through (viii), as well as any other details concerning
the proposed riverboat or casino in the municipality or county. The
corporate authority or county board must subsequently memorialize the
details concerning the proposed riverboat or casino in a resolution that
must be adopted by a majority of the corporate authority or county board
before any certification is sent to the Board. The Board shall not alter,
amend, change, or otherwise interfere with any agreement between the
applicant and the corporate authority of the municipality or county
board of the county regarding the location of any temporary or
permanent facility.

Id.
On July 3, 2019, the City of Waukegan issued a Request for Qualifications and

Proposals (“RFQ/P”) for those applicants seeking certification by the City to the IGB.

(Resp. Def. SOF q 4.) The RFQ/P required applicants to submit materials by August
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5, 2019, including property specifications and locations, a description of the proposed
development, project team experience, and financial data. (Id. Y9 6-7.) Five
applicants responded to the RFQ/P with proposals for a casino, but one withdrew. (Id.
9 8.) The remaining four applicants were: (1) Lakeside Casino LLC (“North Point”);
(2) CDI-RSG Waukegan, LLC (“Rivers”); (3) Full House Reports, Inc. (“Full House”);
and (4) the Potawatomi Tribe, doing business as the Potawatomi Hotel & Casino
(which later formed Plaintiff WPC). (Id. 14 8, 63, 70.)

Each applicant had experience in the casino business. North Point’s casino
operator, Warner Gaming, operates six casino properties in four states. (/d. § 9.) Full
House is a publicly traded company that runs five casinos in four states. (Id. § 10.)
Rivers is owned by Rush Street Gaming and Churchill Downs Incorporated; Rush
Street operates four casinos in three states and Churchill Downs is a publicly traded
company. (Id. § 11.) The Potawatomi Tribe, doing business as the Potawatomi Hotel
& Casino, operates two tribal casinos in Wisconsin: one in Milwaukee and the other
in Carter. (Id. 19 13-14, 64-65.)

Under the gaming compact between Wisconsin and the Potawatomi Tribe for
its casinos, the Potawatomi Tribe is required to pay the State annually 6.5% of net
win for the previous fiscal year. (Id. § 69.) The annual combined gaming tax and
admission fee rates for a Waukegan casino, however, would be over 27%. (Id.) The
median household income levels for the City of Waukegan are below state and
national averages. (Id. Y 34.) According to a feasibility study and economic analysis

prepared for the Potawatomi Tribe, an overwhelming majority of potential gaming
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revenue for the proposed casino would emanate from within a 35-mile radius of the
casino. (Id. 9 35.)

For the Potawatomi Tribe, the casino in Waukegan would be an investment
made on behalf of a sovereign entity, rather than a private commercial investor.
(Id. § 84.) The Potawatomi Tribe views the City of Waukegan as within its formally
occupied homelands and views its sovereignty as inextricably linked with these
former tribal lands. (Id. ¥ 76.) The casino in Waukegan would be exempt from federal
income tax because it is owned by a tribal entity and would operate for the benefit of
its tribal members. (Id. 49 84-85.) As talking points for tribal members on operating
a casino in Waukegan, the Potawatomi Tribe noted that it would be the best way to
mitigate some of the financial losses at its Milwaukee casino, that it was “consistent
with [the] Tribal goal of reclaiming land and commerce in treaty territory,” and that
it would be a natural progression for the Potawatomi Tribe. (Id. § 75.)

On September 18, 2019, the casino applicants gave public presentations on
their proposals. (Id. § 17.) During the hearing, with approximately 500 people in
attendance, the City heard from 44 people and reviewed 17 written comments.
(fd. Y 20.) The City thereafter held the public comment period open for another 17
days, during which it received another 1,249 written or emailed comments. (I/d. § 21.)
The City also received comments from 26 people during its October 7, 2019, City
Council Meeting. (Id. § 22.)

Each applicant proposed different terms for the development of a casino at the

Fountain Square property in Waukegan. Rivers proposed to purchase the site for $11
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million or to offer a long-term lease. (Id. 9§ 25.) Full House proposed to enter into a
99-year lease with the City for 2.5% of gaming revenues, subject to a minimum annual
guarantee of $3 million, with an option to buy the site for $30 million at any time
during the lease term. (Id.) North Point proposed $22 million for the site, with an
initial payment of $10 million and another $1 million paid annually over twelve years.
(Id.) Plaintiff WPC proposed to purchase the site for an amount equal to “+/- 15%” of
the appraised value of the property. (Id. § 26.) On June 13, 2019, the Fountain Square
property was valued at $5,625,000. (Id. § 27.)!

Each applicant proposed a casino of different square footage and with a
different number of gaming positions. (See id. {9 36—40.) Full House proposed a
casino of 75,000 square feet with 1,670 gaming positions. (/d. Y 36.) North Point
proposed a casino of 53,500 square feet with 1,332 gaming positions. (Id. § 37.) Rivers
proposed a casino with 1,625 gaming positions and did not disclose its proposed
square footage. (Id. q 38.) Plaintiff WPC proposed a casino of 130,000 square feet with
1,890 gaming positions. (Id. ¥ 39.)

Plaintiff’'s proposal was projected to create the most annual employment,
generate the second-most gaming/admission taxes (after Rivers), and generate the
most gaming revenue. (Response to Plaintiff's Statement of Additional Material

Facts, (“Resp. P1. SOF”) Dkt. 149 (filed under seal) Y 57.) Unlike Plaintiff’s proposal,

I Plaintiff admits that it proposed “+/- 15%" of the appraised value of the property. (Resp.
Def. SOF 9 26.) Plaintiff contends, however, that its proposal “assumed an appraisal valuing
Fountain Square as a casino site” and not its “existing, non-public City appraisal that
assumed Fountain Square’s highest and best use was other thanas a casino site.” (Id.)
Plaintiff disputes that the June 13 appraisal, which predated SB 690’s coming into law,
valued Fountain Square as a casino site or was an appropriate measure of its offer. (Id. § 27.)

|
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however, the proposals by Full House and North Point featured an entertainment
complex and additional phases that could include the addition of a hotel. (Resp. Def.
SOF 99 29-30.) Also, the proposals by Rivers, Full House, and North Point included
an option for creating a temporary casino. (Id. Y 31.) Plaintiff's proposal did not
include an entertainment complex or a temporary casino. (Id. § 32.)

Johnson Consulting, the consulting group retained by the City to evaluate the
proposals, ranked Plaintiff last among the applicants. (Resp. Pl. SOF 9 58.) The
Johnson Consulting report included a “score matrix” that assigned Full House the
best “overall ranking,” followed by North Point, Rivers, and, in last place, Plaintiff.
(Id.)

On October 4, 2019, Plaintiff delivered a letter to the City providing a revised
offer of $12 million for the Fountain Square Parcel. (Resp. Def. SOF § 43.) On October
10, 2019, Johnson Consulting delivered a summary report of the proposals (the
“Johnson Report”). (Resp. Pl. SOF 9§ 53.) The Johnson Report did not include
supplemental information provided after the RFP/Q’s submittal date. (Id. § 71.) The
City was also advised by its counsel that it could not consider supplemental
information from applicants, including Plaintiff WPC’s October 4 letter, unless the
City requested the information itself. (Id. § 61.) The City did not engage in

negotiations with any of the casino applicants during the RFP/Q process. (Id.  67.)
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On October 17, 2019, the City Council met in a special session. (Resp. Def. SOF
9 45.) During the meeting, a representative from Johnson Consulting stated that all
four bidders were “qualified” and “able to deliver the project,” and the City “can’t go
wrong” with any of the four proposals. (Resp. P1. SOF § 73.) At the meeting, the City
voted to certify North Point, Full House, and Rivers to the IGB. (Resp. Def. SOF § 47.)
The City voted against certifying Plaintiff by a vote of 7-2. (Id. 9 48.) A table

summarizing the votes is reproduced below:

Council Potawatomi North Point Full House Rivers

Member (Lakeside)
Bolton No Yes Yes Yes
Seger No Yes Yes Yes
Moisio Yes Yes Yes No
Kirkwood No Yes Yes Yes
Newsome Yes Yes Yes Yes
Turner No Yes Yes Yes
Rivera No No No No
Flonan No No No No
Taylor No No No No

(Resp. P1. SOF 9§ 74.)
The City Council members provided different reasons for not certifying
Plaintiff's proposal to the IGB. Alderman Bolton “was looking [for] a proposal that

-~ would offer more than just a casino[,] but also [a] theater [and] entertainment,
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restaurants, [and] things [that] would give us as the city an opportunity to develop
economically.” (Resp. Def. SOF 9 49.) Alderman Seger found Plaintiff’s presentation
to be short and fast, and its approach seemed to be “hurry up and get it done.” (Id.
9 50.) Alderman Kirkwood found Plaintiff’s proposal lacked detail and transparency
with respect to the offer price. (Id. ¥ 51.) Alderman Turner believed Plaintiff was
asking for special consideration as an Indian Tribe and found that to be “a turnoff.”
(Id. 9 52.)2 Aldermen Rivera, Florian, and Taylor voted against all the casino
applicants. (Id. § 53.)

The day after the City Council’s vote, the Potawatomi Tribe delivered a letter?
to the City requesting that it reconsider its certification vote. (Resp. Def. SOF 4 54.)
On October 21, 2019, Aldermen Florian and Riviera met with Jeffrey Crawford, the
Attorney General of the Forest County Potawatomi Community, and Malcolm
Chester, an Illinois gaming legislation monitor for the Potawatomi Tribe. (Id. 19 42,
56.) At the meeting, Crawford communicated that, because the motion for

reconsideration had not been placed on the City Council’s agenda, the Potawatomi

2 Alderman Turner also testified that, before the October 17 meeting began, Mayor
Samuel Cunningham told him, “[T]hese are the three that we want to send to Springfield.
Right. And that was what the vote was going to be. Right. Put those three down there.” (Resp.
Pl. SOF 9 69.) Under Plaintiff's theory of the case, a former Illinois State Senator, Michael
Bond, dictated the results of the casino selection process by leading Mayor Samuel
Cunningham—for whom Bond was a campaign benefactor—to direct Aldermen Bolton,
Seger, Kirkwood, and Turner to vote against Plaintiff and in favor of North Point, of which
Bond was a founding partner. (See Dkt. 128 at 2-7.) Alderman Turner’s admission, to the
extent Plaintiff proffers it as evidence of intent or animus towards Plaintiff, is negated by the
existence ol rational bases, as explaitned wore [ully beluw.

3The letter was signied by Jeffrey Crawford in his capacity as the Attorney General of the
Forest County Potawatomi Community and bore the letterhead of the Forest County
Potawatomi Community Legal Department. (Def. SOF Resp. 19 55-56.)

10
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Tribe was preparing litigation. (Id. § 56.) At some time before 3:30 p.m. on that same
day, Plaintiff filed this lawsuit. (/d. 4 58.) At some time after 7:00 p.m. on that same
day, a majority of the City Council voted to approve the motion for reconsideration.
(Id. 19 59-60.) On reconsideration, the City Council again voted against certifying
Plaintiff WPC by a vote of 6-3, with Alderman Florian now voting in favor of certifying
Plaintiff’s proposal. (Id. Y 60.)

Plaintiff filed this action in state court on October 21, 2019. (Dkt. 1.) The City
removed the case on January 31, 2020, based on federal question and supplemental
jurisdiction. (Id.) The First Amended Complaint raises claims for violation of
Plaintiff's Fourteenth Amendment Equal Protection rights (Count I), the Illinois
Gambling Act (Count II), and the [llinois Open Meetings Act (Count III). (d.)

On February 14, 2020, the City filed a motion to dismiss Counts [ and II of the
First Amended Complaint. (Dkt. 12.) On May 14, 2021, three days before fact
discovery was set to close (see Dkt. 77), Plaintiff filed an opposed motion for leave to
file a second amended complaint. (Dkt. 85.) The proposed Second Amended Complaint
raises the same three causes of action. (Dkt. 86 (filed under seal).) On September 21,
2021, the City filed a motion for summary judgment that is intended to “apply with
equal force to either version of the complaint.” (Dkt. 114 at 3 n.2.) For the reasons
that follow, the City’s motion for summary judgment is granted, and the remaining

motions are dismissed as moot.
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II. LEGAL STANDARD

Summary judgment is warranted only if “the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law.” Jewett v. Anders, 521 F.3d 818, 821 (7th
Cir. 2008) (quoting Magin v. Monsanto Co., 420 F.3d 679, 686 (7th Cir. 2005)); see
also Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). Rule
56(c) “mandates the entry of summary judgment, after adequate time for discovery
and upon motion, against a party who fails to make a showing sufficient to establish
the existence of an element essential to that party’s case, and on which that party
will bear the burden of proof at trial.” Celotex Corp., 477 U.S. at 322. As the “ ‘put up
or shut up’ moment in a lawsuit, summary judgment requires a non-moving party to
respond to the moving party’s properly-supported motion by identifying specific,
admissible evidence showing that there is a genuine dispute of material fact for trial.”
Grant v. Trs. of Ind. Univ., 870 F.3d 562, 568 (7th Cir. 2017) (quotations omitted). A
genuine issue of material fact exists when “the evidence is such that a reasonable
jury could return a verdict for the nonmoving party.” Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986). All facts, and any inferences to be drawn from them, are
viewed in the light most favorable to Plaintiff as the nonmoving party. See Scott v.

Harris, 550 U.S. 372, 378 (2007).

12
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III. DISCUSSION

Plaintiff contends that, by not voting to certify its proposal to the IGB, the City
discriminated against Plaintiff without any rational basis in violation of its
Fourteenth Amendment rights under the Equal Protection clause, disregarded the
requirements of the Illinois Gambling Act, and violated the Illinois Open Meetings
Act. Defendant argues that summary judgment is appropriate as to all claims
because: (1) Plaintiff cannot bring suit under 42 U.S.C. § 1983 as an arm of the
Potawatomi Tribe and, even if it could, Plaintiff cannot prove that it was similarly
situated or that the City acted irrationally in refusing to certify its proposal;
(2) Plaintiff's state-law claims are barred by the Tort Immunity Act;* and (3) in the
alternative, Plaintiff cannot establish either its ability to invoke the Illinois Gambling
Act or that the City failed to comply with the Open Meetings Act. For the following
reasons, the Court holds that Plaintiff cannot bring a constitutional claim under
§ 1983 and, even if it could, Plaintiff has failed to establish the necessary elements of
the claim as a matter of law.

A. Plaintiff Is Not a “Person” Under 42 U.S.C. § 1983

As a preliminary matter, to bring a § 1983 claim against the City, Plaintiff
must “fall within the zone of interests” protected by that statute. Lexmark Int’l, Inc.
v. Static Control Components, Inc., 572 U.S. 118 (2014). The controlling question in a

“zone of interests” inquiry is “whether a legislatively conferred cause of action

4 In its motion for summary judgment, Defendant argues that the Illinois Tort Immunity
Act affords it “absolute immunity™ against all claims. (See Dkt. 114 at 9—11.) Defendant later
concedes in its Reply that the Act does not apply to Plaintiff's constitutional claim under
§ 1983. (Dkt. 148 at 7 n.5.)
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encompasses a particular plaintiff's claim.” Id. at 127. In making this determination,
Lexmark prescribes applying “traditional principles of statutory interpretation.” Id.
at 128. What earlier cases described as “prudential standing” or “statutory standing,”
permitting courts to dismiss actions sua sponte, Lexmark reframed as a
determination “on the merits whether the party had a cause of action under the
statute.” Knopick v. Jayco, Inc., 895 F.3d 525, 529 (7th Cir. 2018); Lexmark, 572 U.S.
at 128 n.4 (although “statutory standing” is “an improvement” over “prudential
standing . .. [,] it, too, is misleading, since the absence of a valid (as opposed to
arguable) cause of action does not implicate subject-matter jurisdiction, i.e., the
court’s statutory or constitutional power to adjudicate the case.” (cleaned up)).

As the Seventh Circuit has since explained, Lexmark requires both an Article
III standing inquiry “and, separately, [an inquiry into] whether [Plaintiff] falls within
the zone of interests Congress meant to protect in creating a civil cause of action in
[§ 1983].” Crabtree v. Experian Info. Sols., Inc., 948 F.3d 872, 883 (7th Cir. 2020); see
also T.S. ex rel. TM.S. v. Heart of CarDon, LLC, 43 F.4th 737, 741 (7th Cir. 2022)
(interpreting the zone-of-interests doctrine to first require ascertainment of the
interests to be protected by a statute, and then whether the interests claimed by the
plaintiff are within those protections). With respect to Article Il standing, the answer
is straightforward: Plaintiff, by not having its proposal certified by the City Council
as a result of alleged discrimination, suffered a redressable injury-in-fact that is

traceable to the City. Under Lexmark, however, “identifying an injury is not the same

as locating a viable statutory cause of action.” Crabtree, 948 F.3d at 883; see also T.S.
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exrel. T.M.S., 43 F.4th at 741 (“There may be some overlap between zone-of-interests
and merits analyses, but a court must take care not to conflate the two.”). Accordingly,
the Court must determine whether Plaintiff fits within the zone of interests protected
by § 1983 and, therefore, has a cause of action under the statute. See id.; see also
McGarry & McGarry, LLC v. Bankr. Mgmt. Sols., Inc., 937 F.3d 1056, 1063 (7th Cir.
2019) (“whether a plaintiff may sue is an issue that requires us to determine, using
traditional tools of statutory interpretation, whether a legislatively conferred cause
of action encompasses a particular plaintiff’'s claim” (internal quotations omitted)).
In Inyo County, California v. Paiute-Shoshone Indians of the Bishop
Community of the Bishop Colony, the Supreme Court held that a Native American
Tribe “does not qualify as a ‘person’ who may sue under § 1983.” 538 U.S. 701, 704
(2003). In so holding, Inyo relied specifically on the nature of the “sovereign right”
that the plaintiff, a Native American tribe, was attempting to vindicate, rather than
“upon a bare analysis of the word ‘person.’” See id. at 711-12. The plaintiff in Inyo
sought relief under § 1983 on the grounds that a District Attorney’s search warrant
violated its Fourth and Fourteenth Amendment rights and its right to self-
government. Id. at 706. Inyo reasoned that, because § 1983 was designed “to secure
private rights against government encroachment, not advance a sovereign’s
prerogative[,]” the plaintiff's § 1983 claim, asserted “by virtue of [the plaintiff’s]
‘sovereign’ status,” did not fall within “legislative environment” of the statute. Id.
Plaintiff does not dispute that it is “an arm of” the Potawatomi Tribe, a

sovereign Native American Tribe, and therefore enjoys sovereign privileges (see Dkt.

A038

SUBMITTED - 27086202 - Carol Kolberer - 4/2/2024 2:54 PM



Case: 1:20-cv-00750 Document #: 171 3€B®3/29/24 Page 16 of 27 PagelD #:6645

128 at 23); instead, Plaintiff argues that, unlike the plaintiff in Inyo, its equal
protection claim is not based on a sovereign interest but is “one any casino applicant
could bring, regardless of tribal status.” (Dkt. 128 at 25.) Indeed, Inyo did not
definitively resolve whether a sovereign could sue under § 1983 to vindicate non-
sovereign rights. See id. at 711 (suggesting a distinction between an “allegation that
the [defendant] lacked probable cause or that the warrant was otherwise defective”

(138

and the Tribe relying “only” on its “ ‘sovereign’ status [to] claim[] immunity from the
[defendant’s] processes”™). But Inyo does not foreclose such a result either.? Nor is it
clear that Plaintiff’s interest. in this suit is non-sovereign.

As the record reflects, Plaintiff WPC is 100% owned by the Potawatomi Tribe
and was formed in October 2019 by the Potawatomi Tribe, doing business as the
Potawatomi Hotel & Casino. (Resp. Def. SOF Y9 12, 64-67.) It is undisputed that
Plaintiff is an arm of a sovereign government, seeks to enjoy the privileges associated
with its sovereign status in operating a Waukegan casino tax-free, views its
sovereignty as “inextricably linked” with the City of Waukegan, and believes that
operating a casino would be “consistent with the Tribal goal of reclaiming land and

commerce in treaty territory.” Based on the foregoing, it is a Gordian knot to untangle

Plaintiff's sovereign status and conspicuously sovereign interests in getting certified

5 Since Inyo, several circuits have provided different answers to that question in differing
contexts. Compare Va. Off. for Prot. & Advoc. v. Reinhard, 405 F.3d 185, 190 (4th Cir. 2005)
(holding a state agency as “an arm of the state” cannot constitute a “person” under § 1983
because it is a sovereign entity), with Muscogee (Creek) Nation v. Okla. Tax Comm’n, 611
F-8d 1222, 1234 (10th Cir. 2010) and Keweenaw Bay Indian Cmty. v. Rising, 569 F.3d 589,
596 n.5 (6th Cir. 2009) (rejecting the argument that an Indian tribe can never constitute a
“person” under § 1983). The Seventh Circuit has not weighed in on the issue.
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for a casino license from its putative “non-sovereign” interests. Even if, as Plaintiff
argues, a sovereign could assert a § 1983 claim if the claim was not dependent on its
status as a sovereign, Plaintiff fails to identify what its supposed “non-sovereign”
interests would be under the circumstances. (See Dkt. 128 at 23-25.) Given the clear
evidence of Plaintiff’s sovereign interests, and absent evidence of Plaintiff’s “non-
sovereign” interests, Plaintiff does not qualify as a § 1983 plaintiff. Inyo, 538 U.S. at
704.

To the extent Plaintiff's interest in this suit can be hypothetically
distinguished as “non-sovereign”—which, even drawing all reasonable inferences in
Plaintiff’s favor, Plaintiff has not established—Inyo does not preclude a finding that
Plaintiff does not fall “within the zone of interests” protected by § 1983. Like a State,
which the Supreme Court has previously held not to be a “person” amenable to suit
under § 1983, Will v. Mich. Dep't of State Po., 491 U.S. 58 (1989), a Tribe cannot be
sued under § 1983, Inyo, 538 U.S. at 709 (citing Kiowa Tribe of Okla. v. Mnfg. Tech.,
Inc., 523 U.S. 751, 754 (1998) (“an Indian tribe is subject to suit only where Congress
has authorized the suit or the tribe has waived its immunity”)). This is because, 1n
enacting § 1983, “Congress did not intend to override well-established immunities or
defenses under the common law,” such as “[t]he doctrine of sovereign immunity.” Id.
at 709 (quoting Will, 491 U.S. at 67). This is consistent with the Court’s “longstanding
interpretive presumption that ‘person’ does not include the sovereign” absent “some
affirmative showing of statutory intent to the contrary.” Id. (citing Vt. Agency of Nat.

Res. v. U.S. ex rel. Stevens, 529 U.S. 765, 780-81 (2000)).
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Section 1983 permits “citizen[s|” and “other person[s] within the jurisdiction”
of the United States to seek legal and equitable relief from “person([s]” who, under
color of state law, deprive them of federally protected rights. 42 U.S.C. § 1983
(emphasis added). Applying “traditional principles of statutory interpretation,”
Lexmark, 572 U.S. at 128, courts “generally presume that identical words used in
different parts of the same [statute] are intended to have the same meaning.” United
States v. Cleveland Indians Baseball Co., 532 U.S. 200, 213 (2001). Congress’s
decision to use the word “person” to describe both the intended plaintiff and intended
defendant under the statute, therefore, creates a presumption that those who are not
“person[s]” amenable to suit under § 1983 cannot then also qualify as a “person within
the jurisdiction” of the United States to bring a claim under § 1983.

Notwithstanding the traditional principles of statutory interpretation, the
“‘legislative environment’ in which the word [‘person’] appears” does not permit a
sovereign like Plaintiff to secure private rights against another sovereign’s
encroachment. Inyo, 538 U.S. at 711. Plaintiff is not “like other private persons” that
“would have no right to immunity.” Id. at 712. It follows that a sovereign, like
Plaintiff, cannot both benefit from the immunities of § 1983 as a potential defendant
as well as its protections as a potential claimant. See Muscogee, 611 F.3d at 1236 (“Of
course, a ‘person’ within the meaning of § 1983 possesses neither ‘sovereign rights’
nor ‘sovereign immunity.’”).

Plaintiff does not dispute its sovereign status and, therefore, its accompanying

sovereign privileges. The Potawatomi Tribe 1s the sole member of WPC and enjoys a
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government-to-government relationship with the federal government. (Resp. Def.
SOF 99 12, 62.) Plaintiff's board of directors were all appointed by the Potawatomi
Tribe. (Id. § 81.) Until October 19, 2019, when Plaintiff was formed by the
Potawatomi Tribe, all communications to the City on behalf of, what is now, Plaintiff,
were made by representatives of the Potawatomi Tribe. (See, e.g., id. 1Y 55-56.) In
essence, Plaintiff WPC, which does not have any employees (id. § 74) and whose
expenses are paid for by the Potawatomi Tribe, is undisputedly an arm of the
Potawatomi Tribe, if not the Tribe itself. Cf. Holtz v. Oneida Airport Hotel Corp., 826
F. App’x 573, 574 (7th Cir. 2020) (“[W]e have not yet had occasion to consider the
application of the ‘arm of the tribe’ test.”). As a sovereign Native American Tribe, or
at least an arm of one, Plaintiff is immune from suit under § 1983. See Muscogee, 611
F.3d at 1236. Plaintiff does not “fall within the zone of interests” protected by § 1983,
see Lexmark, 572 U.S. at 127, and thus ought to be precluded from converting the
defensive shield of § 1983 into an offensive sword. Accordingly, Plaintiff cannot
maintain a § 1983 action against Defendant.

B. Plaintiff’'s § 1983 Claim Fails as a Matter of Law

Even if Plaintiff were a “person” within the meaning of the statute, Plaintiff
fails to establish an Equal Protection viclation as a matter of law. Plaintiff argues
that Defendant singled it out for disparate treatment without a rational basis in

violation of its Fourteenth Amendment rights. Specifically, Plaintiff claims that the
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City, by refusing to certify Plaintiff to the IGB, intentionally treated Plaintiff less
favorably than other similarly situated applicants.

The Equal Protection Clause of the Fourteenth Amendment protects
individuals from governmental discrimination. U.S. Const. amend. XIV, §1. A
plaintiff who is not a member of a “protected class” may bring an Equal Protection
claim under a “class-of-one theory.” Fares Pawn, LLC v. Ind. Dep’t of Fin. Insts., 755
F.3d 839, 841 (7th Cir. 2014) (citing Village of Willowbrook v. Olech, 528 U.S. 562,
564 (2000)). To succeed under this theory, Plaintiff must establish that: (1) defendant
intentionally treated it differently from others who were similarly situated, and
(2) there is no rational basis for the difference in treatment. Id. at 845. So long as a
“reasonably conceivable state of facts” exist to explain the disparate treatment—even
if it is not “the actual justification”—sufficient rational basis exists as a matter of law.
145 Fisk, LLC v. Nicklas, 986 F.3d 759, 771 (7th Cir. 2021) (internal citations
omitted); see also Miller v. City of Monona, 784 F.3d 1113, 1121 (7th Cir. 2015) ("Even
at the pleading stage, all it takes to defeat a class-of-one claim is a conceivable
rational basis for the difference in treatment.” (cleaned up)).

1. Plaintiff fails to establish that it was similarly situated to the other
casino license applicants.

The Court turns first to the similarly situated requirement. Whether
individuals are similarly situated is usually a question of fact reserved for the jury.
Fares Pawn, 755 F.3d at 846 (quoting McDonald v. Village of Winnetka, 371 F.3d 992,
1002 (7th Cir. 2004)). But summary judgment is appropriate where it is clear that

“no reasonable jury could find that the similarly situated requirement ha[s] been
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met.” Id. And the Seventh Circuit further requires class-of-one plaintiffs to “strictly
comply with presenting evidence of a similarly situated entity at the summary
judgment stage.” FKFJ, Inc. v. Village of Worth, 11 F.4th 574, 589 (7th Cir. 2021). To
meet this burden, Plaintiff must establish that the alternatives were “prima facie
identical in all relevant respects.” Paramount Media Grp., Inc. v. Village of Bellwood,
929 F.3d 914, 920 (7th Cir. 2019) (quoting D.S. v. E. Porter Cnty. Sch. Corp., 799 F.3d
793, 799 (7th Cir, 2015)).

Plaintiff admits that each applicant proposed different terms for the casino
property. (Dkt. 128 at 27 (“Of course, as the City observes, there were differences
among the applicants and their proposals.”).) Rivers proposed to buy the casino site
for $11 million or to enter into a long-term lease. (Def. SOF Resp. Y 25.) Full House
proposed to enter into a 99-year lease with an option to purchase the casino site for
$30 million. (Id.) North Point proposed to buy the property for $22 million, to be paid
over thirteen vears. (Id.) Plaintiff proposed to buy the site for “+/- 15%” of the
appraised value of the property. (Id. Y 26.) The proposals also varied in available
amenities, casino square footage, and number of gaming positions. (Id. 19 36-40.)

Plaintiff argues that, despite the differences in the other applicants’ proposals,
all four applicants were “qualified” according to the Johnson Consulting Report and,
thus, a reasonable jury could find that Plaintiff was similarly situated to the other
bidders, “or at the very least the evidence would support such a finding at trial.” (Dkt.
128 at 27-28.) Being equally qualified, however, is only necessary—but not

- sufficient—to meet the requirement of being similarly situated. See Paramount, 929
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F.3d at 920. And, at this “put up or shut up” moment in the case, Plaintiff cannot rely
on evidence that may come up at trial and “would” support such a finding. See Grant,
870 F.3d at 568. Given the multifarious terms of the casino applicants’ proposals, no
reasonable jury could find that the other casino applicants were “identical in all
relevant aspects.” Paramount, 929 F.3d at 920 (finding no reasonable jury would
conclude that two competitors offering different payment terms are similarly
situated). Accordingly, Plaintiff has failed to establish as a matter of law that the
other casino applicants were similarly situated. See Fares Pawn, 755 F.3d at 846.
Where, as here, a plaintiff cannot identify a similarly situated comparator for
a class-of-one claim, it is “normally unnecessary to take the analysis any further; the
claim simply fails.” Monarch Beverage Co. v. Cook, 861 F.3d 678, 682 (7th Cir. 2017);
see Paramount, 929 F.3d at 920 (disposing of a class-of-one claim on the sole basis
that the entities were not similarly situated). In a small number of cases, however,
the Seventh Circuit has excused failure to comply strictly with the similarly situated
requirement where animus is readily apparent. See, e.g., Swanson v. City of Chetek,
719 F.3d 780 (7th Cir. 2013); Geinosky v. City of Chicago, 675 F.3d 743 (Tth Cir. 2012).
Allegations of animus come into play, however, “only when courts can hypothesize no
rational basis” for the disparate treatment. 145 Fisk, 986 F.3d at 771 (quoting Flying
J Inc. v. City of New Haven, 549 F.3d 538, 547 (7th Cir. 2008)). As a result, the Court

thus turns to the rational basis requirement of a class-of-one claim.

22
A045

SUBMITTED - 27086202 - Carol Kolberer - 4/2/2024 2:54 PM



Case: 1:20-cv-00750 Document #: 171 80€B®3/29/24 Page 23 of 27 PagelD #:6652

2. Plaintiff fails to establish that the City acted irrationally.

So long as a “reasonably conceivable state of facts exists” to explain the
difference in treatment, Plaintiff cannot prevail on its claim. See 145 Fisk, 986 F.3d
at 771. The rational basis requirement presents a “low legal bar,” requiring only “a
rational relationship between the disparity of treatment and some legitimate
governmental purpose.” FKF.J, 11 F.4th at 587 (cleaned up). To survive summary
judgment, therefore, Plaintiff must “negative any reasonably conceivable state of
facts that could provide a rational basis” for the City’s conduct. 145 Fisk, 986 F.3d at
T2,

The record establishes many rational bases for the City’s decision not to certify
Plaintiff:

= First, the City could have reasonably found that Plaintiff's proposal did not
match the realities of the economic market in Waukegan. For a City with
lower-than-average median household income levels, and one in which a casino
would, according to Plaintiff’'s own study, yvield most of its clientele from within

a 35-mile radius, Plaintiff's proposed casino could have been too large.

Plaintiff's proposal included 1,890 gaming positions—the highest number of

positions among the applicants. (See Resp. Def. SOF ¥ 37 (North Point

proposed 1,332); id. § 38 (Rivers proposed 1,625); id. Y 36 (Full House proposed

1,670).) Plaintiff’s proposal also provided for a 130,000 square foot casino—the

largest casino size proposed among the applicants. (See id. 4 37 (North Point

23
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proposed 53,500 square feet); id. § 36 (Full House proposed 75,000 square feet);
id. v 38 (Rivers did not disclose proposed square footage).)

» Second, the City could have reasonably preferred, as Alderman Bolton
explained, “a proposal that would offer more than just a casinol,] but also [a]
theater [and] entertainment, restaurants,” and other things that would
provide the City with “an opportunity to develop economically.” (Id. Y 49.)
Plaintiff's proposal did not include a temporary casino or entertainment
complex. (Id. Y 31-32.)

=  Third, the Citv could have reasonably prioritized maximizing the amount of
money received for the Fountain Square property or, as Alderman Kirkwood
explained, have been displeased by the lack of detail and transparency with
respect to the offer price. (Id. Y 51.) Plaintiff was the only applicant that did
not provide a specific price for the purchase or lease of the casino site by the
August 5, 2019, deadline. Instead, Plaintiff offered “+/- 15%” of the appraised
value of the property, without quantifying what it meant by “appraised value.”
(Id. ¥ 26.)

=  Fourth, the City could have reasonably believed that Plaintiff was not as
experienced in running a casino as the other applicants. Plaintiff operated only
two casinos in one state while the other applicants operated at least four in
multiple states. (See id. § 9 (North Point operated six casinos in four states);
id. 10 (Full House operated five in four states); id. § 11 (Rivers’ parent

company operated four casinos in three states).) In the alternative, the City

24
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could have conceivably believed that, despite being less experienced, Plaintiff

was, as Alderman Turner explained, asking for special consideration as an

Indian Tribe. (Id. § 52.)

= Fifth, the City could have had reasonable competition concerns with Plaintiff’s
proposal because Plaintiff already operates two other casinos in Wisconsin. (/d.
19 13, 15.) Given the proximity of Plaintiff's Milwaukee casino to Waukegan,
and the significantly more favorable revenue sharing rate with Wisconsin for
its Milwaukee casino than Plaintiff would have with a Waukegan casino, the
City could have reasonably determined that Plaintiff was not fully committed
to operating a casino in Waukegan. (See id. § 69.)

» Sixth, the City could have conceivably found Plaintiff’s spiel at the September
18, 2019, hearing to be, as Alderman Seger explained, “hurry up and get it
done.” (Id. § 50.)

Plaintiff argues, under its theory of a “rigged process” by which Michael Bond
dictated the results the City’s certification, that the City’s failure to conduct a fair
and transparent hearing “is the height of irrationality.” (Dkt. 128 at 29-32.) Plaintiff
does not, however, rebut the conceivable state of facts that could have reasonably
explained the City’s refusal to certify Plaintiff. Even if, as Plaintiff argues, the “Bond-
backed City Council members testified falsely in this case about why they voted
against Potawatomi’s proposal,” (id. at 32), “the finding of a rational basis is ‘the end
of the matter—animus or no’ "145 Fisk, 986 F.3d at 773 (quoting Fares Pawn, 755

—F.3d at 845). Because Plaintiff does not “negate any of the reasonably conceivable

25
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state of facts that could provide a rational basis” for the City’s conduct—even if they
were not “the actual justification” for the City’s refusal to certify Plaintiff—sufficient
rational basis exists as a matter of law. Id. at 771-72.
* * *

Plaintiff fails to meet the “very significant burden” of a class-of-one claim. Bell
v. Duperrault, 367 F.3d 703, 708 (7th Cir. 2004). No reasonable jury could find that
Plaintiff was similarly situated to the other applicants. Nor does Plaintiff rebut any
of the proffered rational bases. Accordingly, summary judgment as to Count I is
granted in favor of Defendant. See Swanson, 719 F.3d at 784 (summary judgment
appropriate where no reasonable jury could find “[plaintiff] and the comparator were
similarly situated, or there was a rational basis for any differential treatment”).

When Plaintiff filed its claim, the Court had supplemental jurisdiction over
Plaintiff's state-law claims (Counts II and III). See 28 U.S.C. § 1367(a) (“[D]istrict
courts shall have supplemental jurisdiction over all other claims that are so related
to claims in the action within such original jurisdiction that they form part of the
same case or controversy”). In view of this outcome on Plaintiff’'s § 1983 claim (Count
1, its only federal-law claim), the Court declines to retain jurisdiction over Plaintiff’s
remaining state-law claims. See 28 U.S.C. § 1367(c)(3) (“[t]he district courts may
decline to exercise supplemental jurisdiction [if] . . . the district court has dismissed
all claims over which it has original jurisdiction.”); see also Williams v. Rodriguez,
509 F.3d 392, 404 (7th Cir. 2007) (“As a general matter, when all federal claims have

been dismissed prior to trial, the federal court should relinquish jurisdiction over the

26
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remaining pendant state claims.”). Counts II and III are therefore dismissed without
prejudice.
IV. CONCLUSION

For the foregoing reasons, the City’s motion for summary judgment (Dkt. 113)
1s granted. All remaining motions (Dkt. 12; Dkt. 85; Dkt. 96; Dkt. 158) are dismissed

as moot.

SO ORDERED in No. 20-cv-00750.

Date: March 29, 2024 4%2@;
Jon& F. KKESS

United States District Judge

27
A050

SUBMITTED - 27086202 - Carol Kolberer - 4/2/2024 2:54 PM



D 450 (Ree GB5801H 20:E):00780 Ragument #: 11300630 03/29/24 Page 1 of 1 PagelD #:6657

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

WAUKEGAN POTAWATOMI CASINO, LLC,
Plaintiff,
V. No. 20-cv-00750

Judge John F. Kness
CITY OF WAUKEGAN,

Defendant.

JUDGMENT IN A CIVIL CASE

Judgment is hereby entered (check appropriate box):
[] in favor of Plaintiff(s)
and against Defendant(s)

in the amount of $,

which  []includes pre—judgment interest.
[ ] does not include pre—judgment interest.

Post-judgment interest accrues on that amount at the rate provided by law from the date of this judgment.

Plaintiff(s) shall recover costs from defendant(s).

<] in favor of Defendant CITY OF WAUKEGAN
and against Plaintiff WAUKEGAN POTAWATOMI CASINO, LLC.

Defendants shall recover costs from Plaintiff.

D other:

This action was (check one):

[] tried by a jury with Judge John F. Kness presiding, and the jury has rendered a verdict.
[] tried by Judge John F. Kness without a jury and the above decision was reached.
decided by Judge John F. Kness on Defendant’s motion for summary judgment (Dkt. 113).

Date: March 29, 2024 %ﬂ&
JOHN F. KNESS

United States District Judge
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SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721
(217) 782-2035

FIRST DISTRICT OFFICE

160 North LaSalle Street, 20th Floor
Chicago, IL 80601-3103

(312) 793-1332

TDD: (312) 793-6185

January 24, 2024

Inre:  Waukegan Potawatomi Casino, LLC, Appellee, v. The lllinois
Gaming Board et al., etc., Appellants. Appeal, Appellate Court,
First District.
130036

The Supreme Court today ALLOWED the Petition for Leave to Appeal in the above
entitled cause. We call your attention to Supreme Court Rule 315(h) concerning certain
notices which must be filed with the Clerk’s office.

The Court also ordered that this cause be consolidated with:

130058 Waukegan Potawatomi Casino, LLC v. The City of Waukegan

With respect to oral argument, a case is made ready upon the filing of the appellant’s
reply brief or, if cross-relief is requested, upon the filing of the appellee’s cross-reply
brief. Any motion to reschedule oral argument shall be filed within five days after the
case has been set for oral argument. Motions to reschedule oral argument are not
favored and will be allowed only in compelling circumstances. The Supreme Court
hears arguments beginning the second Monday in September, November, January,
March, and May. Please see Supreme Court Rule 352 regarding oral argument.

A list of all counsel on these appeals is enclosed.

Very truly yours,
Cﬁl&fxia 7&{ G(rcuolf

Clerk of the Supreme Court
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Attorneys for Consolidated Cases:
130058

Jill Christine Anderson

Smith, Gambrell & Russell LLP
311 S. Wacker Drive, Suite 3000
Chicago, IL 60606

Glenn Eugene Davis
HelperBroom, LLC

701 Market St., Suite 1400
St. Louis, MO 63101

HeplerBroom, LLC

Attorneys at Law

701 Market Street, Suite 1400
St. Louis, MO 63101

Charles Noah Insler
HelperBroom, LLC

701 Market St., Suite 1400
St. Louis, MO 63101

Dylan David Smith

Smith, Gambrell & Russell, LLP

311 South Wacker Drive, Suite 3000
Chicago, IL 60606

Smith Gambrell & Russell, LLP
Attorneys at Law

311 8. Wacker Dr., Suite 3000
Chicago, IL 60606

Martin Daniel Syvertsen

Smith, Gambrell & Russell LLP
311 S. Wacker Drive, Suite 3000
Chicago, IL 60606
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TATE

Crerk's OrricE
APPELLATE COURT FIRST DisTRICT
STATE of [LLINOIS
160 NorTH LaSares Street, Ry §1400
CHICAGO, ILLINOIS 6060 ]

August 22, 2023

RE: WAUKEGAN POTAWATOMI CASINO v. THE ILLINOIS GAMING BOARD
General No.: 1-22-0883
County: Cook County
Trial Court No: 21CH5784

The Court today denied the petition for rehearing filed in the above entitled cause. The mandate
of this Court will issue 35 days from today unless a petition for leave to appeal is filed in the
Illinois Supreme Court,

If the decision is an opinion, it is hereby released today for publication.

Thomas D. Palella
Clerk of the Appellate Court

C:
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POINTS OVERLOOKED OR MISAPPREHENDED

On July 28, 2023, this court issued an opinion that (1) reversed the
circuit court’s judgment dismissing Waukegan Potawatomi Casino’s (“WPC”)
action for lack of standing and (2) denied the motions of State Defendants-
Appellees Illinois Gaming Board; its Chairman, Charles Schmadeke; Members,
Dionne R. Hayden, Anthony Garcia, and Jim Kolar; and Board Administrator,
Marcus Fruchter (collectively, “Board”) and Defendant-Appellee City of
Waukegan to dismiss the appeal as moot.'! On the first issue, this court ruled
that WPC could pursue this action, which sought a declaration that the City
failed to comply with the certification requirements of the Illinois Gambling
Act, 230 ILCS 10/7(e-5) (2020), and that the Board thus could not proceed to
consider candidates for issuance of the Waukegan casino license authorized by
the Act. On the second issue, this court ruled that WPC’s appeal was not
moot, even though the Board had recently awarded the sole Waukegan owners
license to Full House Resorts, Inc., d/b/a American Place (“Full House”). This
court reasoned that it could still grant a declaration that the Board lacked
statutory authority under the Act to grant the Waukegan license, which, in
effect, would require the Board to retract Full House’s license.

The Board seeks reconsideration of this court’s mootness ruling because

it overlooked that the Board’s June 15, 2023 grant of a full owners license to

' By operation of law, current Board member Jim Kolar should replace former
Board member Marc E. Bell as a Defendant-Appellee in this appeal. See 735
ILCS 5/2-1008(d) (2020).
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Full House is now conclusive, and because Full House is not a party to this
case, so that if WPC ultimately prevailed in its claim, the court in this action
could not enter any relief that would divest Full House of that license. This
preclusive effect of the Board’s final administrative decision to grant Full
House the Waukegan license would prevent the Board from rescinding that
license on any ground that would have permitted it to deny the license, and
now the Board could only seek to revoke that license for other reasons, such as
a violation by Full House of the Act after June 15, 2023. As described below,
Illinois precedent establishes that in these circumstances, WPC’s claim is moot
and its appeal should be dismissed. By contrast, the appellate court’s decision
in Provena Health v. Ill. Health Facilities Planning Bd., 382 I1l. App. 3d 34 (1st
Dist. 2008), is inapposite because there the entity to which the public agency
issued the disputed permit was a party to the judicial proceeding, and thus was
subject to the possibility that the court’s order reversing the grant of the
permit would require it to undo any interim actions that it had taken.

Here, WPC could have avoided the risk of mootness in two ways: by
naming Full House as a party to this action so that it would be bound by a
judgment in its favor; or by obtaining a court order preventing the Board from
proceeding with the process for awarding the Waukegan license. But WPC did
neither. Instead, this court affirmed the circuit court’s denial of WPC’s
motion for a temporary restraining order (“TRO”), and WPC never sought a

stay pending appeal of the circuit court’s judgment dismissing this action.
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FACTUAL BACKGROUND

On June 28, 2019, the General Assembly authorized the Board to issue
six new owners licenses to operate casinos in the State, including one in
Waukegan. 230 ILCS 10/7(e-5) (2020). The amended Act precluded the Board
from considering any application for a new owners license until the corporate
authority of the municipality in which the casino would operate had certified
certain items about an applicant. Id. The City certified three entities seeking
to apply for a license before the Board, but it did not certify WPC. See C15-16,
C25-27, C1055-56. WPC sued the City in the circuit court, alleging that it
“manipulated its entire certification process.” C 16-17. The Board is not a
party to that lawsuit.

Over the next two years, the Board undertook its statutorily mandated
duties to investigate the City’s applicants, conduct a competitive bidding
process, select a winning bid proposal for the Waukegan casino, evaluate the
winning bid within a reasonable time for preliminary suitability, and,
ultimately, consider the winning bidder for licensure. See 230 ILCS 10/7,
7.5(1)-(8), 7.12 (2020); 86 Ill. Admin. Code § 3000.230. In November 2021,
when the Board gave public notice that it would hold a special meeting to vote
on the Waukegan license, WPC brought this action in the circuit court against
the Board and the City, seeking a declaration that the City failed to comply
with the certification requirements of the Act and thus that the Board lacked

statutory authority to take any formal steps toward issuing a license, and an
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injunction to prevent the Board from taking steps toward issuing a Waukegan
license. C22. At the same time, WPC unsuccessfully moved for a TRO to
prevent the Board from voting on that license at its special meeting, C 1298-
1305; 1398-99, and this court affirmed the TRO’s denial.

On December 8, 2021, following the circuit court’s denial of WPC’s TRO
request, the Board proceeded with its vote, selected Full House as the winning
proposal and final applicant for the Waukegan casino license, and found Full
House preliminarily suitable for licensing under 86 Ill. Admin. Code

§ 3000.230(c). See 12/8/21 Bd. Mins., at https:/bit.ly/3YIP3Wo, at 2-3; 12/8/21

Bd. Mtg., at https:/bit.ly/3dK48k8 (23:00-31:45). WPC did not seek a

preliminary injunction to enjoin the Board from taking any further steps
toward issuing Full House a license. Nor did WPC seek to expedite this appeal
from the circuit court’s judgment dismissing its claim.

In the interim, Full House continued to demonstrate its suitability for
licensure. See 86 Ill. Admin. Code § 3000.230(e), (f). Full House constructed a
temporary casino, completed pre-opening operations audits overseen by both
Board staff and independent auditors, and successfully completed multiple

practice gaming sessions. See 6/15/23 Bd. Mtg., at https:/bit.ly/3XFpl1CU

(40:19-42:30). On February 16, 2023, the Board’s Administrator determined
that Full House qualified for a temporary operating permit and authorized it

to commence gambling operations. See id. The next day, Full House opened
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the Temporary by American Place, commencing gambling operations in
Waukegan. See id.

On June 15, 2023, the Board unanimously voted to award Full House
the Waukegan owners license under section 7(b) and 7(e-5) of the Act, 230
ILCS 10/7 (2020), and 86 Ill. Admin. Code § 3000.230(g)(1). 6/15/23 Bd. Mtg.

Mins., at https://bit.ly/3P3AGsS, at 3. The Board also unanimously voted to

award Full House a Master Sports Wagering license to accept sports wagers
under section 25-35 of the Illinois Sports Wagering Act, 230 ILCS 45/25-35
(2020). 6/15/23 Bd. Mtg. Mins. at 6; 6/15/23 Bd. Mtg., at https:/bit.ly/
3XFplCU (2.28:02-2:28:48).

Thereafter, the Board moved this court to dismiss this appeal as moot,
arguing that this court could no longer grant WPC effective relief. On July 28,
2023, this court issued its opinion reversing the circuit court’s judgment
dismissing WPC'’s action for lack of standing and denying the motion to
dismiss the appeal as moot. Waukegan Potawatomi Casino, LLC v. Ill.
Gaming Bd., 2023 1L App (1st) 220883, 1 1. Regarding mootness, this court
ruled that it could provide effective relief in the form of a declaration “that the
Board lacked authority to issue a license,” thus requiring the Board “to retract
the issued license and repeat the process.” Id. at 122. The court reasoned
that the license could still be rescinded under the Act because Full House was
continuing to operate at the temporary location, as opposed to a permanent

one. Id.
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ARGUMENT

This appeal is now moot because Full House, which is not a party to
this action, has acquired an interest in the owners license that
cannot be rescinded under the Act.

This court concluded that WPC’s action was not moot because it could
still declare that the Board lacked statutory authority to issue a license, thus
requiring the Board to “retract the issued license and repeat the process.”
Waukegan Potawatomi Casino, LLC, 2023 IL App (1st) 220883, 1 22. But that
relief is inconsistent with the plain language of the Act and overlooks the fact
that Full House, who was not made a party to this action, has now acquired
the sole Waukegan owners license available under the Act.

A. Pursuant to the Board’s June 15, 2023 decision, Full
House is a licensed owner under the Act.

This court erroneously concluded that WPC’s action was not moot
because Full House has not completed construction on its permanent casino.
Id. Completion of a permanent casino is not a statutory prerequisite to
licensure under the Act’s plain terms. Instead, the Act and corresponding
regulations permit the Board to grant full licensure to a casino applicant, while
at the same time authorizing the licensee to operate a temporary facility. See
230 ILCS 10/7(b) (2020) (applicants’ “facility or proposed casino facility” is one
factor in licensure decision) (emphasis added); 86 Ill. Admin. Code
§ 3000.230(f) (practice gaming session evaluated for “effectiveness, safety, and
security” of gaming operation, not completion of permanent facility).

Pursuant to its final decision to issue the owners license to Full House, the
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Board concluded that it met all of the statutory and regulatory requirements

for licensure. See 6/15/23 Bd. Mtg., at https://bit.ly/3XFp1CU (1.04:00-
1.06:25). And there has not been any challenge to that Board determination.

Although the Board also granted Full House authorization to operate a
temporary casino based on section 7(1) of the Act, 230 ILCS 10/7(1) (2020),
neither that action, nor Full House’s ongoing construction of a permanent
facility affects its status as a licensed owner. Rather, section 7(1) allows an
“owners licensee” to conduct gaming at a temporary facility while it constructs
or remodels its permanent casino or relocates to a new facility. 230 ILCS
10/7(1) (2020); 86 Ill. Admin. Code § 3000.540. The provision does not
condition the owners license on completion of the permanent facility. In other
words, Full House holds an unencumbered owners license. And because its
owners license is not conditioned on completion of its permanent casino
facility, the ongoing construction of its permanent facility should not have
been relevant to this court’s mootness analysis.

B. The Act authorizes rescission of the owners license only
under limited circumstances not applicable here.

This court also erroneously concluded that WPC’s action was not moot
because it could still issue a declaration that the City failed to comply with the
certification requirements of the Act, and therefore the Board lacked statutory
authority to accept the certifications, which would require the Board to retract
Full House’s license and redo the process. See Waukegan Potawatom: Casino,

LLC, 2023 IL App (1st) 220883, 1 22. But that relief has now been rendered
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unavailable because Full House, a stranger to this action, obtained an
intervening interest in the owners license that is conclusive between it and the
Board and cannot be undone by any court order entered in this action. See In
reJ.B., 204 I1l. 2d 382, 386-87 (2003) (parent’s appeal challenging termination
of her parental rights became moot due to intervening adoption that became
final during pendency of appeal); In re Tekela, 202 I11. 2d 282, 289-90 (2002)
(same); Steinbrecher v. Steinbrecher, 197 Ill. 2d 514, 516 (2001) (appeal
challenging court ordered partition and sale of joint owners’ property became
moot when court confirmed judicial salc of property).

Full House now holds the license, and because it was not made a party
to this action, this court cannot enter an order affecting its interest in the
license. See Zenith Radio Corp. v. Hazeline Rsch., Inc., 395 U.S. 100, 110
(1969) (“It is elementary that one is not bound by a judgment in personam
resulting from litigation in which he is not designated as a party or to which he
has not been made a party by service of process.”); People ex rel. Sheppard v.
Money, 124 L11. 2d 265, 281 (1988) (“Due process requires the joinder ot all
indispensable parties to an action, and an order entered without jurisdiction
over a necessary party is void.”).

This principle is reflected in Ill. Sup. Ct. R. 305(k), which requires an
appealing party to obtain a stay pending appeal to protect its interest in real or
personal property from third parties who might obtain an interest in it. As the

rule recognizes, a stay is necessary because the reversal or modification of a
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judgment cannot “affect the right, title, or interest of any person who is not a
party to the action in or to any real or personal property that is acquired after
the judgment becomes final and before the judgment is stayed.” Ill. Sup. Ct. R.
305(k). The rule promotes “finality and permanence” by ensuring that a non-
party to an action who acted in good faith is not adversely affected by judicial
proceedings in which they were not involved. Steinbrecher, 197 111. 2d at 528.
It would be unfair otherwise, as they were not put on notice that their
interests could be affected.

In Steinbrecher, for example, the Illinois Supreme Court recognized that
the court could not undo a court-ordered partition and sale of real property
after the property had been sold to a third party. 197 I11.2d at 527-28. As the
Court explained, the sale of the property mooted the appeal because under the
circuit court’s judgment, a nonparty had acquired all rights to the property,
such that “any order invalidating that judgment and sale is without effect.”

Id. at 523. See also Town of Libertyuille v. Moran, 179 Ill. App. 3d 880, 886 (2d
Dist. 1989) (absent stay, appeal becomes moot if “specific property, possession,
or ownership of which is the relief being sought on appeal, has been conveyed
to third parties,” as long as record discloses that third-party purchaser was not
“party or nominee of a party to the litigation”); see also NBC-USA Hous., Inc.,
Twenty-Six v. Donovan, 674 F.3d 869, 870, 872-73 (D.C. Cir. 2012) (agency’s
sale of foreclosed property during pendency of appeal mooted appeal from

foreclosure order because court could not “unravel” sale involving nonparty).
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Consistent with this principle, the Court in Tekela, 202 I1l. 2d at 287-93,
ruled that once the adoption of a child became final, it mooted the mother’s
appeal of the order terminating her parental rights on which the adoption was
predicated. As the Court explained, because the mother had not secured a stay
of the circuit court order, the adoption process proceeded to conclusion before
the appellate court reversed the order terminating the mother’s parental
rights. Id. at 289-90. As a result, the adoption became final and
unchangeable, and the appeal from the termination of parental rights, in turn,
hecame moot. Id. at 202.

The same principle applies in this case. Because WPC did not obtain a
preliminary injunction from the circuit court preventing the Board from
proceeding with the licensing process, the Board proceeded with it during the
pendency of this appeal. The Board’s June 15, 2023 decision awarding the sole
Waukegan owners license to Full House was a final agency decision as to Full
House’s interest in the license. See Kosakowski v. Bd. of Trs., 389 Ill. App. 3d
381, 383-384 (1st Dist. 2009) (under Administrative Review Law, agency lacks
power to undo final administrative decision 35 days after its issuance); Sola v.
Roselle Police Pension Bd., 342 Ill. App. 3d 227, 231 (2d Dist. 2003) (same).

Moreover, this analysis is consistent with Provena Health, 382 111. App.
3d at 50-51. There, the plaintiff sought judicial review of the Illinois Health
Facilities Planning Board’s decision to issue a permit for the construction of a

new facility to another hospital and named that hospital as a defendant in its

10
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action. See id. at 34, 50-51. Accordingly, even though the court did not enjoin
construction under the challenged permit, the hospital, as a party, acted
subject to the risk of a reversal. Id. at 51. Indeed, the court had warned the
hospital that although its permit remained valid during the pendency of the
litigation, its partial construction of the facility did not prevent the court from
setting aside the permit. Id.

Here, in contrast, Full House was not a party to this action, and so its
license cannot be rescinded in this action. See Steinbrecher, 197 11l. 2d at 516
(court eannot undo sale of property to nonparty); NBC USA Hous., Inc.,
Twenty-Six, 674 F.3d at 872-73 (same). Indeed, the judgment in this case can
affect only the rights of the parties to this case.

And the Board’s grant of the license to Full House would be res judicata
between the Board and Full House. See Vill. of Bartonville v. Lopez, 2017 1L
120643, 11 71-72; Crossroads Ford Truck Sales, Inc. v. Sterling Truck Corp.,
2011 1L 111611, 156. Thus, if the Board were to commence a proceeding to
rescind Full House’s license for any reason that pre-dated June 15, 2023, Full
House could defeat it by invoking the Board’s final administrative decision,
which became conclusive under the Administrative Review Law after 35 days
passed, as preclusive.

Accordingly, Full House cannot now be divested of its license in a way
that is consistent with the Act. See Marion Hosp. Corp. v. Ill. Health Facilities

Plan. Bd., 201 I1l. 2d 465, 473 (2002). In Marion Hosp. Corp., like in Provena

11
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Health, a plaintiff sought judicial review of the Planning Board’s decision
granting a permit that allowed a competing hospital to construct a new facility.
Id. at 468-69. But unlike in Provena Health, the hospital completed the project
and obtained an operating license for its facility while the plaintiff’s appeal
was pending. Id. at 469-70. The Illinois Supreme Court concluded that the
issuance of the operating license mooted the plaintiff’s appeal because, once
the operating license issued, it could not be revoked under the applicable law
“based on an improperly granted planning permit.” Id. at 475.

Here, like in Marion Hosp. Corp, Full House has obtained its owners
license. Accordingly, its license can be disturbed only in accordance with the
Act. And the Act provides that a license may be revoked or suspended only in
compliance with applicable administrative procedures based on a finding that
the licensee has violated the Act or a Board Rule or engaged in fraudulent
practice. See 230 ILCS 10/5(¢)(11), (15) (2020); 86 Ill. Admin. Code § 3000.110.

Nor could WPC avoid mootness by arguing that the Board’s final
administrative decision awarding an owners license to Full House may be set
aside as void for lack of jurisdiction. An administrative agency’s jurisdiction
has three aspects: (1) authority over the parties; (2) the power to “hear and
determine causes of the general class of cases to which the particular case
belongs”; and (3) the agency’s scope of authority under the statute. Bus. &
Pro. People for Pub. Int. v. Ill. Com. Comm’n, 136 111. 2d 192, 244 (1989);

Newkirk v. Bigard, 109 T11. 2d 28, 36 (1985). There is no dispute here that the
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Board had jurisdiction over Full House, an entity that applied for the
Waukegan owners license, or that the Board had the power to award an
owners license. See 230 ILCS 10/5(b)(1) (2020) (Board has duty “[t]o decide
promptly and in reasonable order all license applications™); 230 ILCS 10/7(e-
5)(3) (2020) (Board authorized to issue Waukegan license).

And the Board acted within the scope of its authority under section 7(e-
5) of the Act when it considered for licensure the applicants for which the City
had submitted certifications. The Illinois Supreme Court has recognized that
an agency does not act without statutory authority, even if it makes an error
in the application of its statutory duty. Newkirk, 109 Ill. 2d at 39. Otherwise,
a party “could merely point to any provision of a statute which was not
complied with and claim that the agency did not have authority to act unless
the provision was complied with.” Id. Instead, the court must ask if the
agency took actions that the statute does not permit. Cnty. of Knox ex re.
Masterson v. Highlands, L.L.C., 188 I1l. 2d 546, 553-55 (1999); see Bus. & Prof.
People for Pub. Int., 136 Ill. 2d at 245 (recognizing that agency acts with
statutory authority even if it makes “erroneous decision”).

For example, in Newkirk, the Court affirmed the dismissal of a
declaratory judgment action seeking to void an agency order that did not
include certain statutorily mandated provisions. 109 Ill. 2d at 35-36. The
court concluded that the omitted provisions “did not render the order void; it

merely made the order voidable.” Id. at 40. As the Court explained, “a party

13
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cannot collaterally attack an agency order in a [declaratory judgment
proceeding] unless the order is void on its face as being unauthorized by
statute.” Id. at 39; see also Fam. Amusement of N. Ili., Inc. v. Accel Ent.
Gaming, LLC, 2018 IL App (2d) 170185, 11 32-37 (Board order requiring sales
agent to dissociate from business partner was not void where lack of statutory
authority to enter order was not facially apparent).

Here, the Board’s decision awarding a license to Full House was not
facially void. The Board acted within the scope of its statutory authority when
it considered the candidates that the City certified and ultimately awarded the
owners license to Full House at the conclusion of its statutorily mandated
licensing process. See 230 ILCS 10/7(e-5) (2020). This court’s decision,
therefore, overlooked that because Full House was fully licensed under the Act
before this court issued its decision, its intervening interest in the owners

liceuse mouled WPC's appeal.

14
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CONCLUSION

For these reasons, State Defendants-Appellees Illinois Gaming Board;
its Chairman, Charles Schmadeke; Members, Dionne R. Hayden, Anthony
Garcia, and Jim Kolar; and Board Administrator, Marcus Fruchter, ask this
court to reconsider its order denying the Board’s motion to dismiss this appeal
as moot.
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INTRODUCTION

Defendant City of Waukegan respectfully petitions this Court for rehearing of the
decision filed on July 28, 2023 (the *Decision,” attached as Exhibit A), pursuant to Illinois
Supreme Court Rule 367. The Decision reversed the Circuit Court’s Order that had
dismissed Plaintiff Waukegan Potawatomi Casino, LLC’s complaint for lack of standing.
Rehearing is warranted because the Circuit Court’s Order, however brief, was correct and
this Court’s Decision overlooked or misapprehended binding authority and recent
resolutions by the City of Waukegan.

This Court overlooked the past precedents of Carmichael and Jackson, which found
that without a private right of action, a plaintiff could not enforce a statute, even in the
context of a declaratory judgment action. This Court also overlooked the City of
Waukegan’s January 2023 Resolution, which included extensive documentation of the
items and points negotiated between the City and Full House Resorts. Finally, this Court
overlooked the Illinois Supreme Court’s precedent on exclusive jurisdiction, when it failed
to consider the J & J Ventures Gaming case. Rehearing is warranted to correct these issues.

REHEARING STANDARD

A party seeking a rehearing must do so within twenty-one days of the filing of the
judgment. Ill. S. Ct. R. 367(a). A party’s petition for rehearing shall state the points
“claimed to have been overlooked or misapprehended by the court.” Ill. S. Ct. R. 367(b).
The petition for rehearing is not the place for rearguing the appellate case. /d.

REHEARING ISSUES PRESENTED FOR REVIEW

L. Did the Court overlook existing precedent on private rights of action when

it failed to consider the Carmichael and Jackson cases?
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i Did the Court overlook Resolution No. 23-R-03, which sets out the
extensive negotiations between the City of Waukegan and Full House Resorts, Inc.?

3 Did the Court overlook existing precedent on exclusive jurisdiction when it
failed to consider the J & .J Ventures Gaming case?

BRIEF FACTUAL AND PROCEDURAL BACKGROUND!

This Lawsuit and the Quest for Injunctive Relief

On November 15, 2021, the Illinois Gaming Board posted its agenda for a special
meeting on November 18, 2021. C21 at Y44. The Gaming Board’s agenda included
“Consideration of Matters Related to the Pending Applications for the Owners License to
Be Located in Waukegan,” and “Determination of Preliminary Suitability.” C1296. The
very next day, Plaintiff Waukegan Potawatomi Casino, LLC (*Potawatomi Casino™) filed
this lawsuit against the Gaming B;)ard, the members of the Gaming Board, and the City of
Waukegan. A202-A1488; C11-C1297.

Potawatomi Casino’s Complaint contained a single claim for Declaratory and
Injunctive Relief under the lllinois Gambling Act. A213-A214 at Y948-54; C22-C23 at
9948-54. In particular, Potawatomi Casino’s lawsuit sought to enjoin the Gaming Board
from “taking formal steps to issue a Waukegan casino license, including by issuing a
determination of preliminary suitability” until the City of Waukegan had satisfied the
requirements of the Illinois Gambling Act. A214; C23. Potawatomi Casino sought this
injunctive relief because it believed that the City of Waukegan had “failed to satisfy the

statutory prerequisites for the Gaming Board to consider issuing an owner’s license for a

' The City of Waukegan is only providing those facts necessary for ruling on the current
petition for rehearing.
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casino in Waukegan.” A213 at 949; C22 at 949. This alleged failure, according to
Potawatomi Casino, meant the Gaming Board lacked the statutory authority to take any
formal steps toward issuing an owner’s license for a casino in Waukegan, including by
issuing a determination of preliminary suitability. A213 at 150; C22 at §50.

Alongside its Complaint, Potawatomi Casino filed an Emergency Motion for
Temporary Restraining Order and Preliminary Injunction. C1298-C1321. Potawatomi
Casino’s motion sought to enjoin the Gaming Board from “taking formal steps toward
issuance of [a] license to operate a casino in Waukegan, Illinois, including by issuing a
finding of preliminary suitability.” C1304. Notably, the only process failure Potawatomi
Casino alleged occurred during Waukegan’s review of proposals. The City considered and
reconsidered the Potawatomi application, but denied it both times.

On December 7, 2021, following extensive argument, the Circuit Court for Cook
County denied Potawatomi Casino’s request for a temporary restraining order. A200-
A201. Potawatomi Casino petitioned this Court to review the denial of injunctive relief,
C1400-C1402, but this Court declined to review the Circuit Court’s decision. See
Waukegan Potawatomi Casino, LLC v. The lllinois Gaming Board et al., No. 1-21-1561
(1st Dist. Dec. 16, 2021) (Smith. J., Lavin, J., Cobbs, J.).

The Circuit Court Grants the Motion to Dismiss

Back before the Circuit Court, the City of Waukegan (and the Gaming Board)
moved to dismiss the Complaint. C1403-C1507; C1510-C1518. On May 13, 2022, the
Circuit Court held a hearing and granted the Defendants’ respective motions to dismiss,
finding Potawatomi Casino lacked standing to proceed with its lawsuit. A33-A35. In

- particular, the Circuit Court found that even if Potawatomi Casino was granted the relief it
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was requesting, Potawatomi Casino would not actually receive the relief it wanted. A34.
On May 31, 2022, the Circuit Court entered its Order, dismissing the Complaint with
prejudice. A4. This appeal followed. A45-A46.
The Gaming Board Issues a Formal License to Full House

On December 8, 2021, the Gaming Board took formal steps toward issuing a casino
license for the City of Waukegan and made a finding of preliminary suitability in favor of
Full House Resorts, Inc.? See Brief of the City of Waukegan at 9-10. On January 3, 2023,
the City Council of the City of Waukegan passed Resolution No. 23-R-03, entitled *A
Resolution Approving a Ground Lease and a Development and Host Community
Agreement for the Construction, Development, and Operation of *The Temporary By
American Place’ and the American Place Casino.” See Certification of Charles N. Insler at
5. On February 16, 2023, the Gaming Board issued a temporary operating permit to Full
House, allowing Full House to operate the temporary casino in Waukegan. See
Certification of Charles N. Insler at 8. On June 15, 2023, the Gaming Board approved the
issuance of a Casino Owners License to Full House to operate its City of Waukegan casino.
See Certification of Charles N. Insler at §10: see also lllinois Gaming Board, Board
Meeting of June 15, 2023 at 1:05:00 to 1:06:30, available here.
This Court Reverses the Circuit Court

On July 28, 2023, this Court issued its Decision, finding the Circuit Court erred

when it dismissed Potawatomi Casino’s complaint for lack of standing. Waukegan

2 Full House Resorts, Inc. is the parent company of FHR-Illinois LLC, the subsidiary
company operating the Waukegan casino under the name American Place. See
Certification of Charles N. Insler at 9. The Petition for Rehearing refers to the two entities,
collectively, as “Full House.”
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Potawatomi Casino, 2023 1L App (1st) 220883, ¢1. In doing so, this Court found that
Potawatomi Casino had adequately alleged the defendants violated provisions of the
[llinois Gambling Act and that these violations denied Potawatomi Casino its right to a fair
certification process. See id. The City of Waukegan now seeks a rehearing of this Decision,

which has drastic implications.

REHEARING ARGUMENT

A. This Court Overlooked Prior Precedents on Private Rights of Action

The Defendants argued this Court could have affirmed the Circuit Court’s dismissal
hecause the Illinois Gambling Act does not provide a private right of action. Waukegan
Potawatomi Casino, LLC v. lllinois Gaming Bd., 2023 [L. App (1st) 220883, 919. This
Court’s Decision rejected that argument, finding the Potawatomi Casino was not seeking
to bring an independent cause of action “akin to a tort, but rather [was] seeking to force
statutory compliance.” Id. (citing Noyola v. Board of Education of Chicago, 179 Ill. 2d
121, 132 (1997) and Landmarks illinois v. Rock Island County Board, 2020 IL App (3d)
190159, 962). This Court’s analysis of the private right of action arguments did not extend
beyond this single, solitary sentence. See id. Respectfully, this limited analysis overlooks
and misapprehends prior precedents. See, e.g., Carmichael v. Pro. Transportation, Inc.,
2021 IL App (1st) 201386, 935; Jackson v. Randle, 2011 IL App (4th) 100790, ¥14.

In Carmichael — a case decided by the First District a year after the Third District
decided Landmarks Illinois® — this Court held that the trial court properly granted the

defendant’s motion for summary judgment because there was no private right of action for

3 The most recent appellate court decision on point should be the controlling one. See
Schmidt v. Ameritech lllinois, 329 Ill. App. 3d 1020, 1029-30 (1st Dist. 2002).

5
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violations of the Illinois Vehicle Code. 2021 IL App (1st) 201386, 35. In Carmichael, as
in this case, the plaintiff’s complaint sought a declaratory judgment the defendant had
violated a statutory provision. Id. at 7, 15. But the exact nature of the cause of action was
irrelevant. A given statute either “provides for a private right of action or it does not — it
is not a fact-specific inquiry dependent on the particular circumstances of any given case.”
Id. at §34. Carmichael is no outlier. In Jackson, the Fourth District noted how the “doctrine
of standing precludes a plaintiff from bringing a private cause of action based on a statute
unless the statute expressly confers standing on an individual or class to do so.” Jackson
v. Randle, 2011 1L App (4th) 100790, Y14. Jackson, like Carmichael, involved an action
for declaratory judgment. with the plaintiff seeking a finding the defendants had violated a
statutory provision. Id. at 1, 5.

This Court’s Decision overlooks the Carmichael and Jackson decisions. This
Court’s Decision also misapprehends the nature of a declaratory judgment. “Declaratory
relief presupposes the existence of a judicially remediable right” and thus cannot be
pursued without a predicate right of action. Alarm Detection Sys., Inc. v. Orland Fire Prot.
Dist., 929 F.3d 865, 871 n.2 (7th Cir. 2019) (emphasis added). This means that it “does not
matter” that the plaintiff “seeks declaratory, rather than monetary, relief” under an Illinois
statute. /d. A contrary holding — in which a plaintiff can still pursue declaratory relief — is
“tantamount to allowing a private cause of action,” where none exists. Villasenor v. Am.
Signature, Inc., 2007 WL 2025739, at *6 (N.D. 1IL. July 9, 2007) (rejecting plaintiff’s
attempt to bring a declaratory judgment action under the Illinois Retail Installment Sales
Act). This Court’s Decision misapprehends the nature of a declaratory judgment by

adopting this contrary holding.
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B. This Court Overlooked a Recent Resolution by the City of Waukegan

The Circuit Court dismissed Potawatomi Casino’s complaint for lack of standing.
Waukegan Potawatomi Casino, 2023 IL App (1st) 220883, 99. This Court’s Decision
reversed that ruling, accepting the Potawatomi Casino’s arguments that it had standing
based on the City of Waukegan’s purported failure to adequately follow the certification
process requirements found in section 7(e-5) of the Gambling Act. /d. at §f13-17. This
Court noted how Potawatomi Casino sought declarations that the City failed to satisfy
statutory requirements for certification and that the Illinois Gaming Board lacked the
authority to issue a casino license “until the City complies with the [Gambling Act].” /d.
at 17. Respectfully, this analysis overlooks the City of Waukegan’s January 3, 2023
resolution, which approved a ground lease and development and host community
agreement with FHR-Illinois LLC.

On January 3, 2023, the City Council of the City of Waukegan passed Resolution
No. 23-R-03, entitled “A Resolution Approving a Ground Lease and a Development and
Host Community Agreement for the Construction, Development, and Operation of “The
Temporary By American Place’ and the American Place Casino.” See Certification of
Charles N. Insler at Y5-7; Exhibit I to Certification of Charles N. Insler. As part of this
Resolution, the City Council approved the Ground Lease with FHR-Illinois, LLC and the
Development and Host Community Agreement (“DHCA™) with FHR-Illinois, LLC. See
id. at 1Y6-7.

In the DHCA, the City of Waukegan warranted that all of the Gambling Act’s
section 7(e-5) requirements had been satisfied. DHCA at 99.2(e). This is not a bare

- conclusion. The DHCA describes the location of both the temporary casino and the
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permanent casino. See DHCA at Exhibits E-F (Temporary Facility): Exhibits A-D (Project
Description and Project Plan). The Ground Lease describes the revenue sharing
arrangement between the City of Waukegan and FHR-Illinois, LLC. See Ground Lease,
§4.2 (noting annual rent payments would be the greater of $3 million or 2.5% of adjusted
gross receipts). The DHCA also describes any relevant zoning, licensing, or public health
considerations. See DHCA at §5.1.

The signed DHCA and Ground Lease demonstrate there was mutual agreement on
the required Gambling Act items. The two documents contain more than two hundred
pages of documentation and negotiation. More to the point, Resolution No. 23-R-03, the
— Ground Lease, and the DHCA were all signed in January 2023, before the Gaming Board
issued the license to FHR-Illinois, LLC. See Certification of Charles N. Insler at 45, §10.
Accordingly, the Gaming Board issued the Waukegan license “only after the corporate
authority of the municipality” had made the necessary certifications. See 230 ILCS
§10/7(e-5). This Court’s Decision was incorrect when it found the Potawatomi Casino
might be successful in proving the City failed to satisfy the statutory requirements for
certification and that the Gaming Board lacked authority to issue a license because the City
had not fully complied with the Gambling Act’s requirements. See Waukegan Potawatomi
Casino, 2023 IL App (1st) 220883, 17.

Admittedly, Resolution No. 23-R-03 and the DHCA are not in the appellate record.
The explanation for that is a matter of timing — the Circuit Court’s Judgment was appealed
in June 2022, more than six months before the City of Waukegan passed the Resolution
with the accompanying Ground Lease and DHCA. These documents could not have heen

presented below. See Am. Nat. Bank & Tr. Co. of Chicago v. City of Chicago, 4 11l. App.
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3d 127. 130 (1st Dist. 1971) (*The obvious reason that these events concerning the
additional application were not of record was that they had not yet occurred at the time of
trial.”™). These documents are properly before this Court, particularly where the City of
Waukegan has argued mootness. See Unity Ventures v. Pollution Control Bd.. 132 11l. App.
3d 421, 430 (2d Dist. 1985). These documents are also properly before the Court because
they are public documents subject to judicial notice.* Am. Nat. Bank & Tr., 4 11l. App. 3d
at 130 (“[O]rdinances, decisions and rulings of the City Council are matters of public
record, and as such this Court may take judicial notice thereof.”). This Court’s Decision
failed to consider Resolution No. 23-R-03.

c. This Court Overlooked Binding Precedent from the Illinois Supreme

Court on Exclusive Jurisdiction

As an alternative ground for affirming, the City of Waukegan argued the Gaming
Board possessed the exclusive jurisdiction to resolve the issues raised by Potawatomi
Casino. This Court’s Decision found that argument unpersuasive, though the analysis for
doing so was limited to a single footnote. Waukegan Potawatomi Casino, 2023 IL App
(1st) 220883, 119 n.4. Respectfully, this limited analysis overlooks binding precedent from
the Illinois Supreme Court and misapprehends the exclusive jurisdiction doctrine.

In J & J Ventures Gaming, the Fifth District determined the Gaming Board had
exclusive jurisdiction over the parties’ controversy surrounding the placement of video
game terminals within licensed éstablishments. J & J Ventures Gaming, LLC v. Wild, Inc.,

2015 1L App (5th) 140092, 11, §32. In doing so, the Fifth District found that whether certain

* The Resolution is available here. The Ground Lease is available here. The DHCA is
available here and its accompanying exhibits are available here.

9
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conduct violated the Video Gaming Act was “an exclusive question for the Gaming
Board.” Id. at 148. The Illinois Supreme Court affirmed the Fifth District’s analysis,
holding the “comprehensive statutory scheme” surrounding gaming operations “precluded
[the courts] from addressing the merits of the parties’ claims.” .J & J Ventures Gaming,
LLC v. Wild, Inc., 2016 1L 119870, Y42. This Court’s Decision fails to grapple with — or
even consider — the .J & J Ventures Gaming case.

This Court’s Decision overlooks J & J Ventures Gaming, it also misapprehends the
doctrine of exclusive jurisdiction. As a general rule, Illinois courts have original
jurisdiction over all justiciable matters. lllinois Ins. Guar. Fund v. Priority Transportation,
Inc., 2019 1L App (1st) 181454, 945. However, the “legislature may vest exclusive original
jurisdiction in an administrative agency when it has explicitly enacted a comprehensive
statutory administrative scheme.” Id. Gaming represents one such statutory administrative
scheme. Indeed, the Illinois Supreme Court expressly noted the “comprehensive statutory
scheme™ surrounding gaming when it found the parties’ controversy in J & J Ventures
Gaming was within the “exclusive, original jurisdiction™ of the Illinois Gaming Board.
2016 IL 119870, 942; see also id. at 32 (“[T]his statutory scheme demonstrates the
legislature’s explicit intent that the Gaming Board have exclusive jurisdiction over the
video gaming industry and the use agreements that are a necessary prerequisite of engaging
in that industry.™).

The Gaming Board’s exclusive jurisdiction naturally extends to the question of
whether Waukegan’s certifying resolutions satisfied the statutory requirements of the
Gambling Act. The Gaming Board’s June 15 decision to issue the license to Full House

= necessarily meant the Gaming Board found the City’s certifying resolutions complied with
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the Gambling Act — which is, of course, the very act the Gaming Board is charged with
overseeing. See 230 ILCS 10/5. In enacting the Gaming Act, the Legislature gave the
Gaming Board not only “the powers and duties specified in this Act,” but “all other powers
necessary and proper to fully and effectively execute this Act for the purpose of
administering, regulating, and enforcing the system of riverboat and casino gambling
established by this Act.” /d. This Court lacked the legal authority to question whether the
certifying resolutions were deficient.

Finally, this Court misapprehended the law when it accepted the Potawatomi
Casino’s allegations that the City’s resolutions were deficient under the Gambling Act. See
Waukegan Potawatomi Casino, 2023 1L App (lst) 220883, 914 (“According to the
allegations of the complaint. . ") (emphasis added). The question of whether a party has
complied (or substantially complied) with a statutory requirement is a question of law —
not a question of fact. Behl v. Gingerich. 396 I1l. App. 3d 1078, 1086 (4th Dist. 2009). The
Potawatomi Casino could not, therefore, overcome a motion to dismiss by simply alleging
the City’s resolutions were deficient. See id. This Court’s Decision failed to include any
analysis or discussion of the comprehensive statutory scheme that governs gaming in the
state of Illinois and failed to distinguish between questions of law and questions of fact.

CONCLUSION

This Court should rehear the case and affirm the decision of the trial court.

11
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2023 IL App (1st) 220883
No. 1-22-0883
Opinion filed July 28, 2023

FIFTH DIVISION

IN THE
APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

WAUKEGAN POTAWATOMI CASINO, LLC,
Appeal from the
Circuit Court of
Cook County.

Plaintiff-Appellant,
V.

THE ILLINOIS GAMING BOARD; CHARLES
SCHMADEKE, Board Chairman; DIONNE R.
HAYDEN, Board Member; ANTHONY
GARCIA, Board Member; MARC E. BELL,
Board Member; MARCUS FRUCIITER, Board

No. 2021 CH 5784

Administrator; and THE CITY OF Honorable
WAUKEGAN, Cecilia A. Horan,
Judge presiding.

N e e e N N e e e e N e S

Defendants-Appellees.

JUSTICE MITCHELL delivered the judgment of the court, with opinion.
Presiding Justice Delort and Justice Lyle concurred in the judgment and opinion.

OPINION
q1 Plaintiff, Waukegan Potawatomi Casino, LLC, appeals an order dismissing its complaint
for declaratory judgment and injunctive relief. The principal issue presented in this appeal is as
follows: did the circuit court err in dismissing Potawatomi Casino’s complaint for lack of standing
because the alleged violations of the Illinois Gambling Act denied Potawatomi Casino its right to

compete in a lawful certification process? Because the trial court did err, we reverse and remand.
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72 [. FACTS
13 The General Assembly amended the Illinois Gambling Act in 2019 to authorize the Illinois
Gaming Board to issue 6 new casino licenses, including one in the City of Waukegan, in addition
to the 10 existing licenses. Pub. Act 101-31 (eff. June 28, 2019) (amending 230 ILCS 10/7(e-5)).
The Act provides for a licensing process specific for these new licenses, requiring the host
municipality to initiate the process. /d. Notably, the Board can consider issuing a license to an
applicant only after the host municipality has certified to the Board that it has negotiated with the
applicant on certain specified details of the proposed casino:
“The Board shall consider issuing a license pursuant to paragraphs (1) through
(6) of this subsection only after the corporate authority of the municipality or the county
board of the county in which the riverboat or casino shall be located has certified to the
Board the following:
(i) that the applicant has negotiated with the corporate authority or county
board in good faith;
(ii) that the applicant and the corporate authority or county board have
mutually agreed on the permanent location of the riverboat or casino;
(iii) that the applicant and the corporate authority or county board have
mutually agreed on the temporary location of the riverboat or casino;
(iv) that the applicant and the corporate authority or the county board have
mutually agreed on the percentage of revenues that will be shared with the

municipality or county, if any;
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(v) that the applicant and the corporate authority or county board have
mutually agreed on any zoning, licensing, public health, or other issues that are
within the jurisdiction of the municipality or county;

(vi) that the corporate authority or county board has passed a resolution or
ordinance in support of the riverboat or casino in the municipality or county;

(vii) the applicant for a license under paragraph (1) has made a public
presentation concerning its casino proposal; and

(viii) the applicant for a license under paragraph (1) has prepared a
summary of its casino proposal and such summary has been posted on a public
website of the municipality or the county.” 230 ILCS 10/7(e-5) (West 2020).

4  The City of Waukegan issued a request for qualifications and proposals, soliciting
proposals to develop and operate a casino in the City. Waukegan Potawatomi Casino, LLC
submitted a proposal in response, and the City held a public meeting during which four casino
applicants presented their proposals. Subsequently, the Waukegan City Council voted on
resulutions certitying those four applicants to the Board. The council passed resolutions certifying
three of the applicants but declined to pass the resolution certifying Potawatomi Casino. A few
days later, the council voted to reconsider the resolution regarding Potawatomi Casino but, on
reconsideration, did not pass the resolution.

95 Following the council’s adoption of the resolutions, Potawatomi Casino filed an action in
the circuit court of Lake County against the City, asserting claims under the fourteenth amendment
of the United States Constitution (U.S. Const., amend. XIV), the Illinois Gambling Act, and the

Open Meetings Act (5 ILCS 120/1 et seq. (West 2020)). The City removed the case to the federal
o
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district court, where the case remains pending. Waukegan Potawatomi Casino, LLC v. City of
Waukegan, No. 1:20-CV-750 (N.D. IlL.)

6 Subsequently, Potawatomi Casino filed a separate action in the circuit court of Cook
County against the City and the Board. In its complaint, Potawatomi Casino sought a declaratory
judgment that the City had failed to comply with the statutory requirements in the Illinois
Gambling Act to certify applicants to the Board. It also sought to enjoin the Board from issuing a
casino license until the City had satisfied those requirements. The circuit court denied Potawatomi
Casino’s emergency motion for a temporary restraining order, and this court affirmed. Waukegan
Puoinwatom! Casino, LLC v. Hlinois Guming Board, No. 1-21-1561 (filed Dec. 16, 2021) (order
denying plaintiff’s interlocutory appeal). The Board, soon after, issued a finding of preliminary
suitability in favor of one of the certified applicants, Full House Resorts. The City and the Board
moved to dismiss Potawatomi Casino’s complaint (735 ILCS 5/2-615, 2-619.1 (West 2020)), and
the circuit court dismissed the complaint with prejudice for lack of standing. Potawatomi Casino
timely appealed. Ill. S. Ct. R. 303(a) (eff. July 1, 2017).

17 II. ANALYSIS

18 A. Standing

99  Potawatomi Casino argues that the circuit court erred in dismissing its complaint for lack
of standing because it did suffer an injury to its right to compete in a lawful certification process.
Under Illinois law, standing “tends to vary” from federal law “in the direction of greater liberality.”
Greer v. Illinois Housing Development Authority, 122 Tl1. 2d 462, 491 (1988). Illinois courts are
generally more willing than federal courts to recognize standing on the part of any person “who

shows that he is in fact aggrieved.” Id. Lack of standing under Illinois law is an affirmative defense;
wilhia
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it is not jurisdictional. Glisson v. City of Marion, 188 I11. 2d 211, 224 (1999); see also Soto v. Great
America LLC, 2020 IL App (2d) 180911, 9 20. As a consequence, a defendant bears the burden to
raise and establish lack of standing, and if not timely raised, it is forfeited. Lebron v. Gottlieb
Memorial Hospital, 237 11l. 2d 217, 252-53 (2010). A defendant may properly raise lack of
standing in a motion to dismiss brought under section 2-619 of the Code of Civil Procedure. 735
ILCS 5/2-619(a)(9) (West 2020); Glisson, 18R Ill. 2d at 220. When considering such a motion, a
court must accept as true all well-pleaded facts in the complaint as well as any inferences that may
reasonably be drawn in the plaintiff’s favor. Sandholm v. Kuecker, 2012 IL 111443, 9 55. We
review a dismissal under section 2-619 de novo.! Glisson, 188 1l1. 2d at 220-21.

910 The doctrine of standing is designed to preclude parties who have no interest in a
controversy from bringing suit and assures that suit is brought “only by those parties with a real
interest in the outcome of the controversy.” /d. at 221. In general, standing requires “‘some injury
in fact to a legally cognizable interest.” /d. (citing Greer, 122 III. 2d at 492). The claimed injury
must be (1)distinct and palpable, (2) fairly traceable to the defendant’s actions, and
(3) substantially likely to be redressed by the grant of the requested relief. Greer, 122 I11. 2d at
492-93.

§11 Potawatomi Casino claims a legally cognizable interest in its right to compete in a casino
certification process that is fairly and lawfully conducted. The Illinois Gambling Act prescribes a

process with which the City is unambiguously required to comply before the Board can consider

'The City argues that we should review the appeal for “clear error” because it somehow implicates
the Board’s decision. This contention is wholly without merit. When a circuit court dismisses a complaint
under section 2-619, our review is de novo. See Helping Others Maintain Environmental Standards v. Bos,
406 Tl App. 3d 669, 681 (2010) (reviewing a section 2-619 dismissal of administrative review complaint
de novo).
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issuing a license. 230 ILCS 10/7(e-5) (West 2020). An applicant participating in such statutorily
mandated selection process would thus have a right to have a fair and compliant process. See
Keefe-Shea Joint Venture v. City of Evanston, 332 1ll. App. 3d 163, 171-72 (2002) (a duty is owed
to a bidder to award the contract to the lowest, responsive, responsible bidder as statutorily
required, and, “as a necessary corollary, a bidder has the right to participate in a fair bidding
process”). Although this interest is often implicated in cases involving a competitive bidding
process, it is not strictly limited to such context. See, e.g.. lllinois Road & Transportation Builders
Ass'n v. County of Cook, 2022 1L 127126, § 18 (the plaintiffs had standing where the county’s
unconstitutional diversion ot transportation funds decreased the number of projects they could bid
on); Aramark Correctional Services, LLC v. County of Cook, No. 12 C 6148, 2012 WL 3961341,
at *1, 5 (N.D. IIL. Sept. 10, 2012) (request for proposals).

912  First, Potawatomi Casino’s alleged injury to this legally cognizable interest is distinct and
palpable. “A distinct and palpable injury refers to an injury that cannot be characterized as a
generalized grievance common to all members of the public.” (Internal quotation marks omitted.)
lllinois Road & Transportation Builders Ass'n, 2022 IL 127126, Y 17. Potawatomi Casino
submitted an application to participate in the City’s casino certification process and paid a
nonrefundable application fee of $25,000. Potawatomi Casino pursued a significant business
opportunity to fairly compete for a casino license, and where that opportunity was denied due to
the City’s alleged failure to perform the process lawfully, there is a distinct and palpable injury.
See Messengerv. Edgar, 157 111. 2d 162, 171 (1993) (** *[I]nterested” does not mean merely having

a curiosity about or a concern for the outcome of the controversy ***.”).
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913  Next, this injury is fairly traceable to the actions of the City and the Board. The Act plainly
requires that the host municipality “memorialize the details concerning the proposed riverboat or
casino in a resolution that must be adopted *** before any certification is sent to the Board.” 230
ILCS 10/7(e-5). The Board can act upon the license applications only after the municipality sends
certifications to the Board. /d. The statute does not require the municipality to negotiate with every
applicant, but it does require a good-faith negotiation on enumerated items with applicants the
municipality certifies to the Board. /d. Here, the resolutions that the city council voted on only
stated, without more, that the City and each applicant agreed “in general terms™ on the enumerated
items. The resolutions pointed Lo each applicant’s initial proposal for “the details of the mutual
agreements” and contemplated that final negotiations would take place after the Board completes
its licensing process.*
914 Potawatomi Casino alleged that the City did not engage in any negotiations with the
applicants during the certification process and that the City passed the certifying resolutions that
fall short of the statutory requirements. The complaint expressly alleges the following violations:
“a. Contrary to the representation in the City’s ‘certifying resolutions,” and the
Gambling Act’s requirements, the City did not negotiate in any respect with casino
applicants during the RFQ process.
b. The City and the applicants the City purported to ‘certify’ did not ‘mutually

agree’ on the items required by the Gambling Act. In fact, the City’s "certifying resolutions’

>The City maintains that these resolutions are in substantial compliance with section 7(e-53).
However, where Potawatomi Casino sufficiently alleged facts, including that the City did not engage in any
negotiatious wilh the applicants and that the City contemplated negotiating “after the fact,” we accept those
factual allegations as true for the purpose of a section 2-619 motion to dismiss. Sandholm, 2012 1L 111443,
155

=
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recited only that the City and the applicant had ‘mutually agreed in general terms’ on the
required items. [Citations.]

c. *** [Tlhe City did not ‘memorialize the details concerning the proposed
riverboat or casino in a resolution’ adopted by the City’s corporate authority, as the
Gambling Act requires, and the City’s ‘certifying resolutions’ do not purport to include
any such memorialization.” C 17-18.

915 Further, the City’s corporation counsel admitted that the City did not engage in negotiations
with any applicant during the certification process and that it was “fundamentally impossible™ to
mutually agree with the applicants on the items as to which the Act requires mutual agreement
before the Board may consider issuing a casino owner’s license. It is this very failure that
Potawatomi Casino complains of. The injury is also traceable to the Board’s conduct of acting on
the applications that have been certified in a non-compliant process. According to the allegations
of the complaint, the Board’s acquiescence in accepting the deficient resolutions and commencing
the licensing process 1s necessarily intertwined with the City’s conduct, together denying
Potawatomi Casino an opportunity to participate in a lawful and fair process:*

“35. *** Upon information and belief, the City’s decision not to negotiate with
applicants reflected and facilitated the City’s plan to manipulate the casino certification
process to achieve a predetermined outcome. For example, in purporting to rank casino
proposals, upon information and belief, the City’s outside consultant solicited and

considered supplemental information from other applicants, including Full House, but

*That the injury is traceable to the Board’s conduct is further evidenced by the redressability, as
explained below, since the relief that redresses the injury would, in part, require the Board to retract the
license already issued to another applicant.

-8-
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refused to consider supplemental information from plaintiff. [Citation.] Upon information
and belief, this discriminatory treatment occurred with the knowledge of and at the
direction of the City. [Citation.]

36. Upon information and belief, by failing to reach agreement on details of casino
proposals, the City was able to obscure contingencies and weaknesses in other parties’
casino proposals. For example, upon information and belief, before the City’s purported
certification votes, North Point conditioned its casino proposal on being the City’s sole
selection, and advised the City that its proposal would be less favorable to the City if the
City certified multiple proposals to the Gaming Board. [Citation.] Yet the City’s resolution
for North Point does not reflect this critical qualification. [Citation.]

37. Upon information and belief, the City did not negotiate with applicants because
its casino certification process was a sham. Indeed, just before the formal start of the
October 17, 2019 special City Council meeting, according to the sworn testimony of a City
Council member in the related federal action, Waukegan Mayor Samuel Cunningham
approached the City Council member and told him which proposals to vote for:

.. . as the mayor entered, he came by, he had to pass by my chair, and he said to

me, these are the three that we want to send to Springfield [i.e., to the Gaming

Board]. Right. And that was what the vote was going to be. Right. Put those three

down there. [Citation.]” C 18-19.

16 The City and the Board both argue that Potawatomi Casino’s alleged injury is not traceable
to their actions because the City Council had voted to not certify Potawatomi Casino. However,

Potawatomi Casino’s complaint alleged that the City engaged in a predetermined sham to certify

-0.

A102

SUBMITTED - 27086202 - Carol Kolberer - 4/2/2024 2:54 PM



130036

No. 1-22-0883

applicants despite their applications’ contingencies and shortfalls while deliberately shutting
Potawatomi Casino out of the process. Based on the allegations of the complaint, the City
Council’s vote to not certify Potawatomi Casino itself constitutes a part of the City’s unfair and
unlawful certification process at the cost of Potawatomi Casino’s opportunity.

917  Asaresult, the requested relief is substantially likely to redress Potawatomi Casino’s injury,
the lost opportunity. Potawatomi Casino sought declarations that the City failed to satisfy statutory
requirements for certification and that the Board consequently lacks authority to issue a casino
license as well as an injunctive relief enjoining the Board from issuing a casino license until the
City complies with the statute. In essence, Potawatomi Casino secks to repeat the application
process on fair and lawful terms. This remedy would correct the alleged injury since it would
require the City to conduct the certification process again without the alleged illegality or
unfairness. Because the injury is the lost opportunity, Potawatomi Casino need not be certain
whether it would ultimately secure the City’s certification to the Board in a fair process, so long
as the opportunity itsell is given. See [llinois Koad & lransportation Builders Ass’n, 2022 IL
127126, § 27 (“[P]articularly when the injury to a plaintiff is the loss of opportunity to obtain a
benefit due to the government’s failure to perform a required act *** it is rarely possible to know
with any confidence what might have happened had the government performed the act at issue or
the improper conduct had been corrected.” (Emphasis in original and internal quotation marks
omitted.)). Accordingly, the circuit court erred in dismissing Potawatomi Casino’s complaint for

lack of standing.

.
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918 B. Private Right of Action

919 Defendants argue that the absence of a private right of action under the Act provides an
alternative basis on which to affirm. See Kagan v. Waldheim Cemetery Co., 2016 IL App (1st)
131274, § 50 (where there was no right of private action under the statute, the plaintiffs did not
have standing to sue for statutory violations). The argument, however, is misguided. Plaintiff here
is not seeking to bring an independent cause of action akin to a tort, but rather it is seeking to force
statutory compliance. Noyola v. Board of Education of Chicago, 179 111. 2d 121, 132 (1997) (the
four-factor test for private right of action not necessary where the plaintiffs were “not attempting
tu use 4 slatutory enactment as the predicate for a tort action” but sought to force public officials
“to do what the law requires”); Landmarks Illinois v. Rock Island County Board, 2020 IL App (3d)
190159, 962 (the plaintiffs sought only injunctive relief, not tort damages, to “enforce their
protectable right to ensure that the public entity defendants do not act in a manner that would
frustrate the proper operation of the law”). Accordingly, Potawatomi Casino need not demonstrate
that the Act creates an implied right of action with respect to its claim to compel the City and the

Board to comply with the Act.*

*Similarly, the argument that the Board has exclusive jurisdiction over Potawatomi Casino’s claim

is unpersuasive. While the Board has the authority under the Act to “fully and effectively execute [the] Act”

(230 ILCS 10/5 (West 2020)), an administrative agency's authority is limited to that which is specified by

statute. Modrytzkji v. City of Chicago, 2015 IL App (1st) 141874, 9 10. The plain language of section 7(e-

5) conditions the Board’s exercise of authority on the host municipality’s certification. 230 ILCS 10/7(e-5)

(West 2020). There is nothing in the language that allows the Board to bypass the City’s noncompliant

certification process, and Potawatomi Casino’s claim here is not a claim on which the Board may exercise

its exclusive jurisdiction. See LifeEnergy, LLC v. lllinois Commerce Comm'n, 2021 IL App (2d) 200411,

- 194 (when the plaintiff “challeng[ed] the scope of the agency’s power to act, not just identifying
irregularities or defects in the process of exercising its power.” the claim is proper before the court).

w 1 -
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1120 C. Mootness

21  While this appeal was pending, in February 2023, the Board issued a temporary operating
permit to Full House, and Full House began operating a temporary casino. On June 15, 2023, the
Board issued an owner’s license to Full House and approved a one-year extension to operate the
temporary casino while the permanent casino facility is under construction. After the issuance of
the owner’s license, both the City and the Board moved to dismiss the appeal as moot.

922 Defendants argue that the Board’s grant of the license moots the appeal because the court
can no longer grant effective relief. An appeal becomes moot “when the resolution of a question
ufl law cannot affect the result of a vase as to the parties, or when events have occurred which make
it impossible for the reviewing court to render effectual relief.” Marion Hospital Corp. v. [llinois
Health Facilities Planning Board, 201 111. 2d 465, 471 (2002). Here, Potawatomi Casino sought
more than just an injunction to prohibit the Board from issuing a license. It also sought a
declaration that the Board lacked authority to issue a license because of the City’s failure to comply
with the statutory prercquisites in cerlilying applicants to the Board. If the court were to provide
this requested relief, defendants would be required to retract the issued license and repeat the
process. See Provena Health v. lllinois Health Facilities Planning Board, 382 1. App. 3d 34, 50
(2008) (case not moot even when the Board had already granted the construction permit because
the court could still order effectual relief by enjoining the hospital from proceeding with the
construction or from obtaining an operating license without a valid permit). Further, the permanent
casino is still under construction, and Full House would be operating at its temporary location for
another 12 months. This case is decidedly different from Marion, which involved the interplay

between a planning permit for a surgery center obtained from the [llinois Health Facilities Board

i -
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and an operating license issued by the Illinois Department of Public Health. Marion, 201 I11. 2d at
468-70. By the time of the Marion appeal, which challenged only the planning permit, a capital
expenditure had been approved and made and an operating license had been issued (to which there
was no challenge): “No statute or regulation had been cited which would have authorized the
Department to suspend or revoke [the] operating license or otherwise limit its medical functions
based on an improperly granted planning permit.” /d. at 475. In short, even assuming the planning
permit was improperly issued, there was no longer an effective remedy because there was no legal
basis to rescind the operating license.

923  Further, the fact that Full House has already commenced gambling operations at its
temporary facility is of no moment. The Administrative Code allows the Board to find an applicant
not suitable for licensing at the final stage of review, even after it has issued the applicant a
temporary operating permit. 86 Ill. Adm. Code 3000.230(f)-(g) (2000).

924 Thus, the current circumstances of the case are such that the court may compel “a
restoration of the status quo ante,” and where the court 1s able to render such effectual relief, the
case is not moot. Blue Cross Ass'n v. 666 North Lake Shore Drive Associates, 100 Ill. App. 3d
647, 651 (1981) (“[I]f the defendant does any act which the complaint secks to enjoin, he acts at
his peril and subject to the power of the court to compel a restoration of the status quo ante ***.”).
925 [II. CONCLUSION

926 The motions to dismiss the appeal as moot are denied.

927 The judgment of the circuit court of Cook County is reversed, and the case is remanded for
further proceedings.

€28 Reversed and remanded.
= %=
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Waukegan Potawatomi Casino, LLC v. Illinois Gaming Board, 2023 IL App (1st) 220883

Decision Under Review: Appeal from the Circuit Court of Cook County, No. 2021-CH-
5784; the Hon. Cecilia A. Horan, Judge, presiding.

Attorneys Michael I. Kelly, Jill C. Anderson, Dylan Smith, and Martin
for Syvertsen, of Freeborn & Peters LLP, of Chicago, for appellant.
Appellant:

Attorneys Kwame Raoul, Attorney General, of Chicago (Jane Elinor Notz,
for Solicitor General, and Christina T. Hansen, Assistant Attorney
Appellee: General, of counsel), for appellees Illinois Gaming Board,

Charles Schmadeke, Dionne R. Hayden, Anthony Garcia, Marc
E. Bell, and Marcus Fruchter.

Glenn E. Davis and Charles N. Insler, of HeplerBroom LLC, of
St. Louis, Missouri, for other appellee.
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IN THE APPELLATE COURT OF ILLINOIS
FIRST JUDICIAL DISTRICT

WAUKEGAN POTAWATOMI CASINO

LLC, an Illinois limited liability company, Aopeal o the Cireuit Coutrof Cook

County, Illinois

intiff- [lant, isi
Plaintiff-Appellant Chancery Division

Ve Circuit Court No. 21 CH 05784

THE ILLINOIS GAMING BOARD. an Presiding Judge: Cecilia A. Horan

[llinois administrative agency, and in their
official capacities, CHARLES

)

)

)

)

)

)

)

)

i Circuit Court Judgment: May 13, 2022
SCHMADEKE, Board Chairman, DIONNE )

)

)

)

)

)

)

)

)

)

Date of Appeal: June 10, 2022

R. HAYDEN. Board Member. ANTHONY Date of Appellate Opinion: July 28, 2023

GARCIA, Board Member, MARC E. BELL,
Board Member, and MARCUS FRUCHTER,
Board Administrator, and the CITY OF
WAUKEGAN, an Illinois municipal
corporation,

Defendants-Appellees.

CERTIFICATION OF CHARLES N. INSLER

Charles N. Insler certifies as [ollows:

1. My name is Charles N. Insler. I am over the age of twenty-one (21) and under no
legal disability.

2, I have personal knowledge of the facts in this §1-109 certification.

3. This certification is given in support of Defendant-Appellee City of Waukegan’s
Petition for Rehearing.

4. I am an attorney with the law firm of HeplerBroom LLC, licensed to practice in

Illinois. [ am one of the attorneys for the City of Waukegan.
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5. On January 3, 2023, the City Council of the City of Waukegan passed Resolution
No. 23-R-03, entitled “A Resolution Approving a Ground Lease and a Development and Host
Community Agreement for the Construction, Development, and Operation of “The Temporary
By American Place’ and the American Place Casino.”

6. As part of this Resolution, the City Council approved the Ground Lease with
FHR-Illinois, LLC and the Development and Host Community Agreement with FHR-Illinois,
LLE.

. A true correct copy of Resolution No. 23-R-03 (including the Ground Lease and
Development and Host Community Agreement) is attached as Exhibit 1.

8. On February 16, 2023, the Gaming Board issued a temporary operating permit to
FHR-Illinois LLC, d/b/a American Place, allowing American Place to operate the temporary
casino. See Statement of Administrator Marcus Fruchter, [llinois Gaming Board, Board Meeting
of June 15, 2023, at 41:20 to 41:55, available here.'

9. Full House Resorts. Inc. is the parent company of FHR-Illinois LLC, the company
operating the Waukegan casino under the name American Place. See Statement of Paul Jensen,
Illinois Gaming Board, Board Meeting of June 15, 2023, at 43:30 to 43:40, available here. On
January 27, 2022, the Gaming Board approved Full House Resorts’ request to amend its
application, so that its application was on behalf of FHR-Illinois, LL.C, and no longer Full House
Resorts, Inc. See Illinois Gaming Board, Open Session Minutes of January 27, 2022, attached as
Exhibit E at 3. All of the Gaming Board’s prior actions, approvals, and findings (including the
finding of preliminary suitability) transferred to FHR-Illinois LLC. /d.

10.  On June 15, 2023, the Gaming Board approved the issuance of a Casino Owners

“The full cite is:
https://www.igb.illinois.gov/ViewMeeting Video.aspx?Board Date=6/15/2023%2012:00:00%20AM
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License to FHR-Illinois LLC to operate its City of Waukegan casino. See Illinois Gaming
Board, Board Meeting of June 15, 2023, at 1:05:00 to 1:06:30, available here.
Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil

Procedure, the undersigned certifies that the statements set forth in this instrument are true and

T o

Charles N. Insler

correct.
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CITY OF WAUKEGAN
RESOLUTION NO. 23—R—03

A RESOLUTION APPROVING A GROUND LEASE AND A DEVELOPMENT AND
HOST COMMUNITY AGREEMENT FOR THE CONSTRUCTION, DEVELOPMENT,
AND OPERATION OF “THE TEMPORARY BY AMERICAN PLACE” AND THE
AMERICAN PLACE CASINO

ADOPTED AND PASSED BY THE CITY COUNCIL
OF THE CITY OF WAUKEGAN

ON THE 03™
DAY OF JANUARY, 2023

Published in pamphlet form by authority of the City Councll, of the City of
Waukegan, Lake County, lllinois, on the 04" day of JANUARY, 2023

ijfzé&%

CG CLERK .}A'\!ET E. KILKELLY
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RESOLUTION NO. 23—R—03

A RESOLUTION APPROVING A GROUND LEASE AND A DEVELOPMENT AND
HOST COMMUNITY AGREEMENT FOR THE CONSTRUCTION, DEVELOPMENT,
AND OPERATION OF “THE TEMPORARY BY AMERICAN PLACE” AND THE
AMERICAN PLACE CASINO

WHEREAS, Article VII, Section 10 of the 1970 Illinois Constitution authorizes the City to
contract with individuals, associations, and corporations in any manner not prohibited by law or
ordinance; and

WHEREAS, in 2019, the Illinois General Assembly adopted Public Act 101-0031 which
authorized the issuance of an owner’s license to conduct casino gambling in the City of Waukegan;
and

WHEREAS, in the fall of 2019, after an open request for qualifications/proposal process and
public hearing, the City of Waukegan adopted resolutions certifying three separate applicants to
the Illinois Gaming Buard (“IGB") as potential operators for the Waukegan casino license,
including Full House Resorts, Inc.; and

WHEREAS, in December of 2021, the IGB determined that Full House Resorts, Inc. was
preliminarily suitable for the owner’s license designated for the City of Waukegan; and

WHEREAS, Full House Resorts, Inc. has created a wholly-owned subsidiary, FHR-Illinois LLC
(“Developer”), to develop and operate both a temporary and permanent casino gaming facility
along with appurtenant and accessory buildings and improvements in the City of Waukegan
(collectively, the “Project”); and

WHEREAS, Devcloper seeks to develop and operate the Project on three adjacent parcels of
property located within the City of Waukegan including (i) one parcel owned by the City (“Cigy-
Owned Parcel”); and (ii) two parcels owned by Developer (collectively “10-Acre Parcel” and
together with the City-Owned Parcel, referred to herein as the “Development Property™); and

WHEREAS, on May 2, 2022, the City Council adopted Resolution 22-R-57 approving that
certain Memorandum of Key Terms with the Developer summarizing the preliminary terms of
agreement between the parties regarding the ownership, construction, development, and operation
of the Project (“Memorandum™); and

WHEREAS, the City and the Developer subsequently negotiated agreements to facilitate the
development and operation of the Project in accordance with the Memorandum, including (i) a
ground lease over the City-Owned Parcel to allow for the long-term use of the City-Owned Parcel
for the Project (“Ground Lease”) which includes a $30 million purchase option (“Purchase
Option”); and (ii) a Development and Host Community Agreement to govern Developer’s
construction, development, and operation of the Project (“DHCA”); and
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WHEREAS, pursuant to Section 2-481 of the City of Waukegan Code of Ordinances, the City
Council has determined that (i) conveying the City-Owned Parcel to the Developer in accordance
with the Ground Lease and the Purchase Option will generate the highest and best economic return
to the City, including, but not limited to, increased tax revenue, jobs for local workers, and
climination of blight; and (ii) the terms of the conveyance to the Developer under the Ground
Lease and Purchase Option are substantially and materially the same terms presented for
consideration and public hearing in 2019; and

WHEREAS, the City Council further determines that the commitments made by the Developer
in the Memorandum regarding the development and operation of the Project are substantially and
materially incorporated and elaborated upon in the DHCA; and

WHEREAS, the Mayor and the City Council find that it is in the best interests of the City
and its residents to approve and authorize the execution of the Ground Lease and the DHCA
pursuant to, and in accordance with, its home rule powers; and

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
WAUKEGAN, LAKE COUNTY, ILLINOIS, AS FOLLOWS:

SECTION 1: RECITALS. The recitals set forth above are incorporated into this Section 1
by this reference as findings of the City Council.

SECTION 2: APPROVAL OF GROUND LEASE. The City Council hereby approves the
Ground Lease with the Developer in substantially the form attached to this Resolution as Exhibit
A, and in a final form to be approved by Corporation Counsel.

SECTION 3: APPROVAL OF DEVELOPMENT AND HOST COMMUNITY
AGREEMENT. The City Council hereby approves the DHCA with the Developer in
substantially the form attached to this Resolution as Exhibit B, and in a final form to be approved
by Corporation Counsel.

SECTION 4: AUTHORIZATION TO EXECUTE. The City Council hereby authorizes and
directs the Mayor and the City Clerk to execute and seal, on behalf of the City, the Ground Lease,
the DHCA, and all other documents and consents necessary to effectuate the intent of those
instruments.

SECTION 5: EFFECTIVE DATE. This resolution shall be in full force and effect from and
after its passage and approval by three quarters of the whole city council.
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PASSED THIS 03" DAY OF JANUARY, 2023.

(,/21,1,;,1,' é \“//ZZ‘ WL

MAYOR ANN B. TAYLOR

RESOLUTION NO. 23—R—03
CITY OF WAUKEGAN

CLERK/ANET E. KILKELLY

ROLL CALL: Ald Seger, Ald Moisio, Ald Kirkwood, Ald Newsome, Ald Turner,
Ald Rivera, Ald Flurian, Ald Hayes, Ald Bolton.

AYE: Ald Seger, Ald Moisio, Ald Kirkwood, Ald Newsome, Ald Turner, Ald Rivera,
Ald Florian, Ald Hayes, Ald Bolton.

NAY: None.
ABSENT: None.

ABSTAIN: None.

EXHIBIT A

GROUND LEASE

EXHIBIT B

DEVELOPMENT AND HOST COMMUNITY AGREEMENT
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Execution Copy

GROUND LEASE

between

CITY OF WAUKEGAN,
an lllinois howe rule municipality
(“Landlord”)

and
FHR-ILLINOIS LLC,

a Delaware limited liability company
(“Tenant™)

For the Premises Located At:

600 Lakehurst Road
Waukegan, Illinois

Date of Lease: January 18, 2023

82676735.21
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GROUND LEASE FOR CITY-OWNED PARCEL
600 LAKEHURST ROAD, WAUKEGAN, ILLINOIS

THIS GROUND LEASE (“Ground Lease™), made and entered into as of the 18th day of
January. 2023 (the “Effective Date™), by and between the CITY OF WAUKEGAN, an Illinois
home rule municipality (“Landlord™), and FHR-ILLINOIS LLC. a Delaware limited liability
company (“Tenant”™). Landlord and Tenant are hereinafter sometimes referred to individually as a
“Party” and collectively as the “Parties.”

WITNESSETH:

A. Landlord is the owner of the approximately 31.7-acre parcel of real property commonly
known as 600 Lakehurst Road, Waukegan, Illinois (“Land™).

B. Landlord and Tenant are parties to that certain Development and Host Community
Agreement (as may be amended from time to time, the “DHCA") of even date herewith
and to be recorded in the Lake County Recorder’s Office on or about the Effective Date,
which contemplates, among other things, for the execution and delivery by the Parties,
upon or prior to the satisfaction of conditions precedent set forth therein, of a ground
lease for the Premises by Landlord and Tenant. and the development thereon by Tenant
of temporary and permanent casino facilities and related improvements on the Land and
certain other parcel(s) of land owned by Developer.

C. The Project and the terms and conditions under which Tenant shall design, develop.
construct and operate the Project are more particularly described in the DHCA

D. This Ground Lease is being made in conformance with and pursuant to the authority
given to Landlord by resolution adopted by the Waukegan City Council on January 3,
2023 as Resolution No. 23-R-03.

E. Landlord and Tenant desire to enter into this Ground Lease to set forth the terms and
conditions upon which Tenant will occupy and possess the Premises.

For and in consideration of the rent hereinafter provided, and for and in consideration of
the mutual agreements herein set forth and for other good and valuable consideration, Landlord
and Tenant hereby agree as follows:
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ARTICLE 1
DEFINITIONS

Section 1.1  Definitions. All defined terms shall have the meanings set forth within the
text of this Ground Lease with certain other terms being defined in this Article | and each such
defined term shall be inclusive, to be interpreted in its broadest sense. All capitalized terms not
otherwise defined herein shall have the meaning ascribed to them in the DHCA.

AAA will have the meaning ascribed thereto in Section 12.10 below.

Access Easement means that certain Site Development, Easement and Amendatory
Agreement dated September 6, 2007 and recorded with the Lake County Recorder on
September 14, 2007 as document 6242149,

Adjusted Gross Receipts. The term “Adjusted Gross Receipts™ has the same meaning given
to such term in Section 4 of the [llinois Gambling Act, as amended (230 ILCS 10/1 et seq.)
(or any successor Act thereto). Adjusted Gross Receipts generated by the Temporary
Facility and the Permanent Facility shall be calculated in the same manner as it is calculated
for the State of Illinois™ assessment of the privilege taxes pursuant to Section 13 of the
Illinois Gambling Act, as amended (230 ILCS 10/1 et seq.) (or any successor Act thereto)
and, if such manner of calculation is modified at any time during the Term, the same shall
be deemed to be Adjusted Gross Receipts for purposes of this Ground Lease.

Adjustment Date will have the meaning ascribed thereto in Section 4.2(A) below.

Affiliate means a Person, or group of Persons, that, directly or indirectly. controls or is
controlled by or is under common control with another Person. For the purposes of this
definition, “control™ (including, with correlative meanings, the terms “controlled by™ and
“under common control with™), as used with respect to any Person or group of Persons shall
mean the possession, directly or indirectly, of the power to direct or cause the direction of
the management and policies of such Person. whether through the ownership of voting
securities or by contract or otherwise.

Annual Minimum Rent means the net base rental to be paid by Tenant to Landlord, defined
as such and set forth in Article 4.

Annual Percentage Minimum Rent will have the meaning ascribed thereto in Section 4.2
below.

Application(s) and Filings (or Application(s) or Filings or other variations on such term)
shall mean any instrument, document, agreement, certificate, application, or filing (or
amendment of any of the foregoing): (a) necessary or appropriate for any alteration,
addition, development, redevelopment. modification, expansion, demolition, restoration, or
other construction or reconstruction work affecting any or all improvements from time to
titne constituting part of the Premises and/or the Improvements, or the construction or
reconstruction of any new-improvements, or repair of any existing improvements, located
on or at the Premises, that this Ground Lease or the DHCA requires or allows (collectively,
“Construction Work™), including any application for any building permit, certificate of
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occupancy, utility service or hookup, easement, covenant, condition, restriction,
subdivision plat, or such other instrument as Tenant may from time to time request in
connection with the same: (b) to enable Tenant to obtain any abatement, deferral or other
benefit that may otherwise be reasonably available with respect to the Impositions; (¢) if
and to the extent (if any) this Ground Lease or the DHCA permits, to allow Tenant to change
the use or zoning of the Premises and/or the Improvements; (d) to enable Tenant from time
to time to seek any approvals from any governmental authority required in connection with
any of the matters described in the preceding clause (a) or to use and operate the Premises
and/or the Improvements in accordance with this Ground Lease or the DHCA; (¢) otherwise
reasonably necessary and appropriate to permit Tenant to realize the benefits of the
Premises and/or the Improvements contemplated by this Ground Lease or the DHCA; or (f)
that this Ground Lease otherwise requires Landlord to sign for Tenant.

Casualty means any damage or destruction (including any damage or destruction for which
insurance was not obtained or obtainable) of any kind or nature, ordinary or extraordinary,
foreseen or unforeseen, affecting any or all of the Project.

Collateral Trust Agreement means that certain Collateral Trust Agreement, dated as of
February 12, 2021 among Full House Resorts. Inc., a Delaware corporation, Tenant. the
other grantors party thereto from time to time, the Collateral Trustee, the Trustee (as defined
in the Collateral Trust Agreement), the Administrative Agent (as defined in the Collateral
Trust Agreement) and the other Secured Debt Representatives (as defined in the Collateral
Trust Agreement) from time to time party thereto, as amended, restated, amended and
restated, supplemented or otherwise modified from time to time.

Collateral Trustee means Wilmington Trust, National Association, as collateral trustee
under the Collateral Trust Agreement for the benefit of the Secured Parties (as defined in
the Collateral Trust Agreement) pursuant to the Collateral Trust Agreement, in such
capacity and together with its successors and assigns in such capacity. Landlord
acknowledges that, as of the Effective Date. the Collateral Trustee is, or intends to become,
a I.easehold Mortgagee under this Ground Lease.

Declaration means that certain First Amended Declaration of Protective Covenants,
Conditions, Restrictions and Easements for Fountain Square of Waukegan dated August
27, 2005 and recorded with the Lake County Recorder on September 2, 2005 as document
number 5853181, as amended.

Dispute Notice will have the meaning ascribed thereto in Section 12.10 below.

Effective Date means the date on which the last of Landlord and Tenant executes this
Ground Lease, which date shall be reflected on the cover page and preambles to this Ground
Lease.

Environmental Laws means the Resource Conservation and Recovery act, as amended by
the Hazardous and Solid Waste Amendments of 1984, the Comprehensive Environmental
Response, Compensation and Liability Act, the Hazardous Materials Transportation Act,
the Toxic Substances Control Act, the Federal Insecticide, Fungicide and Rodenticide Act
and all applicable state and local environmental laws, ordinances, rules, requirements, and
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regulations, as any of the foregoing may have been or may be from time to time amended,
supplemented or supplanted and any and all other federal, state or local laws, ordinances,
rules, requirements and regulations, now or hereafter existing, relating to the preservation
of the environment or the regulation or control of toxic or hazardous substances or
materials.

Fee Mortgage means any financing obtained by Landlord, as evidenced by any mortgage,
assignment of leases and rents, or other instruments, and secured by the fee ownership
interest of Landlord in the Premises and any direct or indirect interest in such fee estate,
including Landlord’s reversionary interest in the Improvements after the Expiration Date,
including any extensions, modifications, amendments, replacements, supplements,
renewals, refinancings, and consolidations thereof.

Fee Mortgagee shall mean the holder of a Fee Mortgage.

Force Majeure will have the meaning ascribed thereto in the DHCA.
Gaming will have the meaning ascribed (hgreto in the DHCA.

Gaming Area will have the meaning ascribed thereto in the DHCA.
Gaming Authority will have the meaning ascribed thereto in the DHCA.

Gaming Laws means the gaming laws or regulations of any jurisdiction or jurisdictions to
which the Tenant is, or may at any time after the date of this Ground Lease, be subject,
including, without limitation, the [llinois Gambling Act, 230 ILCS 10/1 et seq. and the rules
and regulations promulgated thereunder.

Governmental Authority or Governmental Authorities will have the meaning ascribed
thereto in the DHCA.

Ground Lease Commencement Date means the Effective Date.

Ground Lease Rent Commencement Date means the earlier to occur of (1) the date on which
Tenant opens the Temporary Facility for business to the general public on the Premises or
(2) the date that is five (5) days after the IGB issues the temporary operating permit for the
Temporary Facility.

Guarantor means Full House Resorts, Inc., a Delaware corporation.
IG B means the Illinois Gaming Board.
Impositions will have the meaning ascribed thereto in Section 5.1 below.

Improvements means, collectively, the Pre-Existing Improvements and any buildings,
improvements and fixtures hereafter constructed or erected on the Land in accordance with
the DHCA, as well as any future additions, replacements, or alterations thereto, and any
attachments, appliances, equipment, machinery, and other fixtures attached to said
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buildings and improvements or otherwise located on the Premises, but excludes the Public
Improvements.

Institutional Lender means: (1) a bank (state, federal or foreign), trust company (in its
individual or trust capacity). insurance company, credit union, savings bank (state or
federal), pension, welfare or retirement fund or system, real estate investment trust (or an
umbrella partnership or other entity of which a real estate investment trust is the majority
owner), federal or state agency regularly making or guaranteeing mortgage loans,
investment bank, subsidiary of a Fortune 500 company, real estate mortgage investment
conduit, or securitization trust; (2) any issuer of collateralized mortgage obligations or any
similar investment entity (provided that such issuer or other entity is publicly traded or was
or is sponsored by an entity that otherwise constitutes an Institutional Lender or has a trustee
that is. or is an Affiliate of, any entity that otherwise constitutes an Institutional Lender), or
any Person acting for the benefit of such an issuer; (3) any Person actively engaged in
commercial financing and having total assets (on the date when its Leasehold Mortgage is
executed and delivered, or on the date of such Leasehold Mortgagee’s acquisition of its
Leasehold Mortgage by assignment) of at least $10,000.000; (4) any Person that is
controlled (as such term is delined in the definition of “*Affiliate” in this Section 1.1) by, is
a wholly owned subsidiary of, or is a combination of any one or more of the foregoing
Persons; (5) any of the foregoing when acting as trustee, agent or similar representative for
other lender(s). noteholder(s) or other investor(s), whether or not such other lender(s),
noteholder(s) or other investor(s) are themselves [nstitutional Lenders: (6) any purchase-
money Leasehold Mortgagee; or (7) any Person approved by any Gaming Authority
(including the IGB) to secure all or any portion of its financing pursuant to a Leasehold
Mortgage. The fact that a particular Person (or any Affiliate of such Person) is a partner,
member, or other investor of the then Tenant shall not preclude such Person from being an
Institutional Lender and a Leasehold Mortgagee provided that: (x) such entity has, in fact,
made or acquired a bona fide loan to Tenant secured by a Leasehold Mortgage: (y) such
entity otherwise qualifies as an Institutional Lender and a Leasehold Mortgagee (as
applicable); and (z) at the time such entity becomes a Leasehold Mortgagee, no Tenant’s
Default exists, unless simultaneously cured. Landlord agrees that Collateral Trustee and
each of the Secured Parties is, or shall be deemed to be, an Institutional Lender

Land means the parcel of land owned by Landlord commonly known as 600 Lakehurst
Road, Waukegan, Illinois as described in Exhibit A-1 and depicted in Exhibit A-2 attached
hereto and by this reference made a part of this Ground Lease, and including the easements,
rights, privileges, hereditaments and other appurtenances now or hereafter appurtenant to,
benefiting or serving such parcel and the Improvements (including, without limitation, the
easements granted pursuant to Section 5(b) of the Access Easement, Sections 4.2 and 4.3
of the Declaration, and Section 3(b) of the Total Site Agreement), but not including any
Improvements or Pre-Existing Improvements.

Landlord. In addition to the meaning ascribed to the term "Landlord” in Section 20.5 of this
Ground Lease, the term "Landlord" means the Landlord named herein and any person, firm,
corporation or other legal entity who or which shall succeed to Landlord's legal and
equitable fee simple title to the Land (any such successor to be conclusively deemed to have
assumed the obligations of Landlord herein by virtue of such succession).
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Leasehold Mortgage means any encumbrance by way of mortgages, deeds of trust or other
documents or instruments intended to grant an interest in real property. in the form of
leasehold security, in and to all or any part of Tenant’s right, title and interest in and to this
Ground Lease and the leasehold estate created hereby to any Person for the purpose of
obtaining financing (including but not limited to a mortgage or deed of trust to be executed
after the date hereof for the benefit of Collateral Trustee), including any extensions,
modifications, amendments, replacements, supplements, renewals, refinancings, and
consolidations thereof.

Leasehold Mortgagee means the holder or secured party under a Leasehold Mortgage.
Limited Arbitrable Dispute will have the meaning ascribed thereto in Section 12.10 below.,
Permanent Facility will have the meaning ascribed to such term in the DHCA.

Permitted Encumbrances means only the encumbrances identified on Exhibit F to this
Ground Lease.

Person means any corporation, partnership, individual, joint venture, limited liability
company. trust, estate. association, business, enterprise, proprietorship, governmental body
or any bureau, department or agency thereof, or other legal entity of any kind. either public
or private, and any legal successor, agent, representative, authorized assign, or fiduciary
acting on behalf of any of the foregoing.

Pre-Existing Improvements means any improvements located on the Land on Effective
Date (e.g., sewers, utility lines, etc.) including. but not limited to, any improvements
constructed on the Land by Tenant in accordance with the TCE, but excludes Public
Improvements.

Premises the premises leased by Landlord to Tenant under this Ground Lease, consisting
- of the Land and the Pre-Existing Improvements.

Project will have the meaning ascribed to such term in the DHCA.

Public Improvements means those improvements either existing as of the Effective Date or
to be constructed or installed on the Land and adjoining parcels as part of the Project that
are approved and accepted by the corporate authorities or appropriate officers of Landlord
as public improvements of the City of Waukegan.

Purchase Option means Tenant’s rights to purchase fee title to the Premises from Landlord
as set forth in Section 2.4 of this Ground Lease.

Purchase Price means the purchase price for Tenant’s purchase of the Premises from
Landlord pursuant to its Purchase Option rights set forth in Section 2.4 of this Ground
Lease.

Regulated Substance means any, each and all substances or materials now or hereafter
regulated pursuant to any Environmental Laws, including, but not limited to. any such
substance or material now or hereafter under any Environmental Law defined as or deemed
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to be a "regulated substance." pesticide, "hazardous substance" or "hazardous waste" or
included in any similar or like classification or categorization thereunder.

Rent will have the meaning ascribed thereto in Section 4.1 below.

Requirements of Law means all building and zoning laws and all other laws. ordinances,
orders, rules, regulations and requirements of all Federal, State and municipal governments,
including, specifically, the City of Waukegan, and the appropriate departments,
commissions, boards and officers thereof, in all cases. applicable to the Land. the
Improvements or Tenant.

Restoration means, upon a Casualty, the safeguarding, clearing, repair, restoration,
alteration, replacement, rebuilding, and reconstruction of the damaged or remaining Project.
substantially consistent with its condition before such Casualty, in compliance with this
Ground Lease and the DHCA, subject to any changes in Requirements of Law that would
limit the foregoing.

Site Plan means approved by Ordinance No. 22-0-29: “The Temporary Casino — Full
House Resorts Site Plan, consisting of 1 sheet, prepared by Gewalt Hamilton Associates,
with a latest revision date of March 9, 2022.

Substantial Casualty means a Casualty that: (a) renders thirty percent (30%) or more of the
Project not capable of being used or occupied: (b) occurs less than ten (10) years before the
end of the Term and renders fifteen percent (15%) or more of the Project not capable of
being used or occupied; (c) requires Restoration whose cost Tenant reasonably estimates in
writing would exceed One Hundred Fifty Million and No/100 Dollars ($150,000,000.00);
or (d) pursuant to Requirements of Law, prevents the Project from being Restored to the
same bulk, and for the same use(s), as before the Casualty.

TCE means that certain Temporary Construction Easement Agreement by and between
Landlord, as grantor, and Tenant, as grantee, made as of March 22, 2022 and recorded in
the Office of the Lake County Recorder on April 1, 2022 as document number 7893327.

Temporary Facility will have the meaning ascribed to such term in the DHCA.

Tenant. In addition to the meanings ascribed to the term "Tenant" in Section 20.5 of this
Ground Lease, the term "Tenant" means the Tenant named herein, and any person, firm,
corporation or other legal entity to whom or to which Tenant's interest in this Ground Lease
shall be assigned.

Total Site Agreement means that certain Total Site Agreement dated March 20, 1970 and
recorded with the Lake County Recorder on April 1, 1970 as document number 1454745,
as amended.
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ARTICLE 2
THE DEMISE FOR THE TERM

Section2.1  Demise. Upon and subject to the conditions and limitations set forth in this
Ground Lease, Landlord hereby leases to Tenant, and Tenant leases from Landlord. the Premises
situated in the County of Lake, State of lllinois, and, as to the Land, described more fully in Exhibit
A-1, for the Term.

Section 2.2 Term. This Ground Lease shall remain in full force and effect for a term (the
“Term™) commencing on the Ground Lease Commencement Date and, unless sooner terminated as
provided herein, continuing until, and expiring at the end of the day on the date which is ninety-
nine years from the Ground Lease Commencement Date (the “Expiration Date™).

Section2.3  Lease Not Terminable Except as Provided Herein. Except as otherwise
expressly provided for herein or the DHCA (including, without limitation, Section 7.1(d) of the
DHCA), this Ground Lease shall not terminate, nor shall Tenant be entitled to any abatement,
diminution, deduction, deferment. or reduction of rent, or set-off against the Rent (as defined
below), nor shall the respective obligations of Landlord and Tenant be otherwise affected by reason
of any damage to or destruction of the Premises by whatever cause; any taking by eminent domain
or eviction by paramount title (except to the extent this Ground Lease is effected by operation of
law); any lawful or unlawful prohibition of Tenant's use of the Premises for the purposes described
herein; any interference with such use by any private person, corporation, or other entity; any
default by Landlord under this Ground Lease: any inconvenience, interruption, cessation, or loss
of business, or otherwise, caused directly or indirectly by any Requirements of Law whatsoever or
by priorities, rationing, or curtailment of labor or materials or by war or any matter or thing
resulting therefrom; or for any other cause whether similar to or dissimilar from the foregoing, any
present or future law to the contrary notwithstanding, it being the intention of the Parties that the
obligations of Tenant hereunder shall be separate and independent covenants and agreements and
that the Rent and all other payments to be made by Tenant hereunder shall continue to be payable
in all events unless the obligations to pay the same shall be terminated or otherwise abated,
diminished. deducted, deferred, or reduced pursuant to the express provisions of this Ground Lease
or the DHCA (including, without limitation, Section 7.1(d) of the DHCA).

Section 2.4  Purchase Option. Tenant shall also have the right to purchase the Premises
under the terms and conditions of this Section 2.4 (“Purchase Option”). As long as no uncured
Tenant’s Default exists, Tenant may exercise the right to purchase the Premises for Thirty Million
and 00/100 Dollars, as such purchase price may be adjusted pursuant to Section 12.5 (*Purchase
Price™). To exercise the Purchase Option, Tenant must provide written notice thereof to Landlord
at least six months prior to the expiration of the Term accompanied by Tenant’s executed
counterpart of the Purchase and Sale Agreement (the “PSA") in the form attached hereto as Exhibit
B. If such notice is timely provided and subject to the terms and conditions of this Section 2.4,
within thirty days after its receipt of such notice, Landlord will deliver to Tenant a fully executed
copy of the PSA, and the purchase and sale of the Premises shall be consummated on, and subject
10, the terms and conditions of the PSA. The Purchase Option is personal to the [enant originally

= named herein and any assignee of Tenant’s interest in this Ground Lease pursuant to an assignment
consented to by Landlord and may not be exercised by or for the benefit of any other party;
provided, however, that the foregoing shall not limit the right of “Buyer” (as defined in the PSA)
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to assign the PSA in accordance with the terms and conditions of the PSA. Notwithstanding
anything contained herein to the contrary, in the event that Tenant exercises the Purchase Option
prior to the date on which Tenant opens the Permanent Facility for business to the public on the
Premises (the “Phase 1 Opening’), as additional consideration for the purchase of the Premises,
Tenant shall continue to pay quarterly installments of Annual Minimum Rent as and when the same
would be due and payable in accordance with this Ground Lease through the date of the Phase |
Opening. Tenant’s obligations under the immediately preceding sentence shall survive the
termination of the Ground Lease.

Section 2.5  Delivery of Possession. Landlord shall deliver vacant possession of the
Premises to Tenant on the Ground Lease Commencement Date.

Section 2.6  Termination of DHCA. If the DHCA terminates in accordance with the
terms thereof. then this Ground Lease shall terminate concurrently with the termination of the
DHCA and be of no further force or effect and the Parties shall have no further obligation to each
other, except pursuant to the provisions of this Ground Lease that specifically state that they survive
termination of this Ground Lease.

ARTICLE 3
QUIET ENJOYMENT: “AS [S” CONDITION

Section 3.1  Covenant of Quiet Enjoyment. Landlord covenants that so long as Tenant is
performing every covenant and agreement of this Ground Lease and the DHCA to be observed and
performed by Tenant, Tenant shall peaceably and quietly have possession of and enjoy the Premises
in accordance with the terms of this Ground Lease, without hindrance or molestation by Landlord
or any Persons claiming by, through or under Landlord, subject to the covenants, agreements,
terms, provisions, and conditions of this Ground Lease and the DHCA.

Section 3.2 As Is Condition. TENANT ACKNOWLEDGES THAT THE PREMISES
ARE BEING LEASED BY TENANT IN AN "AS IS" AND "WHERE IS" CONDITION AND
WITH ALL EXISTING DEFECTS AND FAULTS (PATENT AND LATENT) AS A RESULT
OF THE INSPECTIONS AND INVESTIGATIONS BY TENANT AND, EXCEPT AS
OTHERWISE EXPRESSLY PROVIDED IN THIS GROUND LEASE OR THE DHCA, NOT IN
RELIANCE ON ANY AGREEMENT, UNDERSTANDING, CONDITION, WARRANTY
(INCLUDING, WITHOUT LIMITATION, WARRANTIES OF HABITABILITY,
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE) OR
REPRESENTATION MADE BY LANDLORD OR ANY AGENT, EMPLOYEE OR
PRINCIPAL OF LANDLORD OR ANY OTHER PARTY AS TO THE FINANCIAL OR
PHYSICAL (INCLUDING, WITHOUT LIMITATION, ENVIRONMENTAL) CONDITION OF
THE PREMISES OR THE AREAS SURROUNDING THE PREMISES, OR AS TO ANY
OTHER MATTER WHATSOEVER. INCLUDING, WITHOUT LIMITATION, AS TO ANY
PERMITTED USE THEREOF, THE ZONING CLASSIFICATION THEREOF OR
COMPLIANCE THEREOF WITH FEDERAL, STATE OR LOCAL LAWS, THE INCOME OR
EXPENSES OR AS TO ANY OTHER MATTER IN CONNECTION THEREWITH.

WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, TENANT
ACKNOWLEDGES AND AGREES THAT (A) IT IS PROCEEDING WITH THE PROJECT AT
ITS SOLE AND ABSOLUTE RISK (PROVIDED THAT THIS CLAUSE (A) SHALL NOT
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LIMIT THE EXPRESS REPRESENTATIONS, WARRANTIES AND COVENANTS OF
LANDLORD CONTAINED IN THIS GROUND LEASE OR THE DHCA), AND (B) TENANT
ISNOT ENTITLED TO THE ISSUANCE BY LANDLORD OF ANY BUILDING PERMITS OR
CERTIFICATES OF OCCUPANCY FOR THE PROJECT, REGARDLESS OF
EXPENDITURES INCURRED BY TENANT IN PROCEEDING PRIOR TO THE EFFECTIVE
DATE, OR PURSUANT TO THIS GROUND LEASE OR THE DHCA, UNLESS AND UNTIL
TENANT HAS SATISFIED ALL TERMS AND CONDITIONS OF THE DHCA., AND THE
TERMS AND CONDITIONS PRECEDENT TO COMMENCING THE PROJECT IMPOSED IN
ACCORDANCE WITH THE APPROVAL OF THE SITE PLAN (INCLUDING BUT NOT
LIMITED TO, ALL OF THE TERMS AND CONDITIONS OF THE ISSUANCE OF A
BUILDING PERMIT OR A CERTIFICATE OF OCCUPANCY, IF APPLICABLE), REQUIRED
BY ALL OTHER APPLICABLE CITY OF WAUKEGAN CODES AND ORDINANCES, AND
REQUIRED BY THE IGB.

ARTICLE 4
RENT

Section 4.1  Rent. The term “Rent” as used in this Ground Lease shall mean Annual
Minimum Rent (as defined below), Additional Rent (as defined below) and all other amounts
required to be paid by Tenant under the terms of this Ground Lease.

Section 4.2  Annual Minimum Rent. Tenant covenants to pay to Landlord, without set-
off or deduction (except as otherwise expressly provided in Articles 10 and 12 and Section 7.1(d)
of the DHCA), as a net base rental (“Annual Minimum Rent”) for the Premises for each calendar
year of the Term from and after the Ground Lease Rent Commencement Date in the amount and
in the manner set forth herein. Annual Minimum Rent payable for each calendar year of the Term
from and after the Ground Lease Rent Commencement Date shall be in the amount equal to the
greater of: (i) $3,000,000.00 (“Annual Guaranteed Minimum Rent”), and (ii) 2.5% of Adjusted
Gross Receipts generated by the Temporary Facility and/or the Permanent Facility (“Annual
Percentage Minimum Rent”), as the case may be, and payable as follows:

A. Commencing on the Ground Lease Rent Commencement Date and continuing
through and until the day immediately preceding the first (1*') day of the calendar year quarter (i.e.
January 1%, April I*, July I and October 1* of any calendar year) next following the first
anniversary of the Ground Lease Rent Commencement Date (the first day of such calendar year
quarter, the “Adjustment Date”), Annual Guaranteed Minimum Rent shall be paid by Tenant to
Landlord in equal monthly installments of $250,000 (prorated with respect to any partial calendar
month in which the Ground Lease Rent Commencement Date occurs), in arrears, not later than ten
(10) days after the last day of the calendar month for which such installment payment applies. In
the event the first anniversary of the Ground Lease Rent Commencement Date falls on the first day
of a calendar year quarter, the Adjustment Date will be that date.

B. Commencing on the Adjustment Date and continuing throughout the remainder of
the Term, Annual Guaranteed Minimum Rent shall be paid by Tenant to Landlord in equal
quarterly payments of $750,000, on January 1*, April 1%, July 1*" and October 1* of each calendar
year, in advance, on or before the tenth (10"™) day of each calendar quarter.
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C. Tenant’s payment of the first quarterly installment of Annual Guaranteed Minimum
Rent due and payable under subparagraph (B) shall not excuse Tenant’s payment of its last monthly
installment of Annual Guaranteed Minimum Rent due and payable under subparagraph (A), Tenant
hereby acknowledging that such installment payments will be due and payable as provided above.

D Commencing with the calendar year in which the Ground Lease Rent
Commencement Date occurs and continuing through and until the expiration of the Term, Tenant
shall remit payment (“Annual True-Up Payment”) to Landlord in the amount, if any, equal to the
amount by which the Annual Percentage Minimum Rent for such calendar year exceeds the Annual
Guaranteed Minimum Rent paid by Tenant for such calendar year. Each Annual True-Up Payment
shall be due and payable to Landlord within thirty (30) days after the expiration of the applicable
calendar year and shall be accompanied by Tenant’s calculation of the Annual True-Up Payment,
which shall be based upon Tenant’s reports of Adjusted Gross Receipts delivered to the IGB.
Tenant shall provide Landlord with copies of the monthly and annual reports submitted by Tenant
to the IGB with respect to Adjusted Gross Receipts for the Temporary Facility and/or the
Permanent Facility promptly after the same are submitted to the IGB. Notwithstanding anything
contained herein to the contrary, the Annual True-Up Payment with respect to the calendar year in
which the Term expires or is otherwise terminated shall be paid by Tenant to Landlord no later
than thirty days of the end of the Term.

E. Tenant’s obligations under this Section 4.2 shall survive the expiration or earlier
termination of the Term or the exercise of the Purchase Option, in all cases. with regard to any
payments to be made in arrears that accrue prior thereto.

Section 4.3  Proration. In the event Tenant is obligated to pay Annual Guaranteed
Minimum Rent for a period which is less than one calendar year, the installment of Annual
Guaranteed Minimum Rent (and the monthly or quarterly payment of Annual Guaranteed
Minimum Rent due and payable by Tenant for any partial calendar month or partial calendar year
quarter during such partial calendar year, as the case may be) shall be prorated on the basis of the
number of days in such period.

Section 4.4  Place of Payment. All rent amounts payable hereunder shall be paid to
Landlord at the address set forth at Section 19.1 or in accordance with ACH payment instructions
to be provided by Landlord. unless Tenant is otherwise instructed in writing by Landlord.

Section 4.5  Absolute Net Lease. Except as otherwise expressly provided in Articles 12
and Section 5.1 and Section 7.1(d) of the DHCA, it is the purpose and intent of Landlord and Tenant
that the Annual Minimum Rent herein provided to be paid to Landlord by Tenant be absolutely net
to Landlord and that this Ground Lease shall yield net to Landlord without abatement, set-off or
deduction therefrom the Annual Minimum Rent as herein provided, to be paid during the Term,
and that all costs, expenses, obligations, assessments or impositions of every kind or nature
whatsoever which Tenant assumes or agrees to discharge pursuant to this Ground Lease which may
arise or become due during the Term shall be paid by Tenant as "Additional Rent."
Notwithstanding the foregoing, Landlord shall pay the following expenses: (i) any expenses

= expressly agreed to be paid by Landlord in this Ground Lease or the DHCA; (ii) debt service and
other payments with respect to any Fee Mortgage; (iii) expenses incurred by Landlord to monitor
and administer this Ground Lease or the DHCA (except as otherwise expressly provided in this
Ground Lease or the DHCA and provided nothing set forth in this Section 4.5 shall be deemed to

Page 11
82676735.21

A131

SUBMITTED - 27086202 - Carol Kolberer - 4/2/2024 2:54 PM



130036

Execution Copy

impose any obligation to so monitor or administer); and (iv) expenses incurred by Landlord prior
to the Ground Lease Commencement Date (except the extent Tenant has expressly agreed in
writing to pay or reimburse Landlord for such expenses).

Section 4.6  Rent is Not Contingent. Neither the Annual Minimum Rent or Additional
Rent shall be contingent on: (i) the construction and completion of the Project on the Land; (ii) the
commencement of casino gambling on the Premises or any other uses, if any. allowed for the
Project; (iii) any agreements, or lack thereof. between Tenant and any third party; or (iv) the receipt
of any rent payments or any other payments by Landlord from any third party; provided, however.
that the foregoing shall not accelerate the Ground Lease Rent Commencement Date.

ARTICLE 5
PAYMENT OF TAXES, ASSESSMENTS, AND OTHER IMPOSITIONS; UTILITIES

Section 5.1  Payment of Impositions. During the Term, Tenant agrees to pay, as
Additional Rent, and prior to the imposition of any fines, penalties or interest thereon, subject to
Tenant’s right to contest Impositions pursuant to Section 5.4 and Landlord’s obligation to pay
Impositions pursuant to this Section 5.1, the following (collectively, “Impositions™):

A. All federal, state, county. or local governmental or municipal real estate taxes,
license and permit fees, assessments, charges, commercial rental taxes. in lieu taxes, levies,
penalties or other impositions of every kind and nature, whether general, special, ordinary or
extraordinary, in each of the foregoing cases, assessed, levied. confirmed or imposed upon the
Premises and/or the Improvements in connection with the ownership, leasing or operation of the
Premises (collectively, "Real Property Taxes"). Without limiting the foregoing, "Real Property
Taxes" shall also include, to the extent assessed, levied, confirmed or imposed upon the Premises
and/or the Improvements: (a) any assessment, tax, fee, levy or charge imposed by governmental
agencies for such services as fire protection, street, sidewalk and road maintenance, refuse removal
and for other services, whether or not such assessment, tax, fee, levy or charge was previously
commonly included within the definition of real property tax and whether or not such services were
formerly provided without charge to property owners or occupants; and (b) any assessment, tax,
fee, levy or charge upon creation of an interest or an estate in the Premises pursuant to this
transaction or any document to which Tenant is a party, creating or transferring Tenant’s interest
or Tenant’s estate in the Premises, each as may be amended from time to time. The amount of ad
valorem real and personal property taxes against Premises and/or the Improvements (the “4d
Valorem Taxes™) to be included in Impositions and payable Tenant for a calendar year during the
Term shall be the amount levied or imposed for that calendar year, notwithstanding that such ad
valorem real and personal property taxes are payable in the following calendar year;

B. All assessments or fees imposed upon the Land pursuant to any easement, license,
operating agreement, declaration, private covenant, condition, restriction or other instrument,
except to the extent such easement, license, operating agreement, declaration, private covenant,
condition, restriction or other instrument is not a Permitted Encumbrance (unless made by either
Tenant or Landlord at Tenant’s request), but including, without limitation.

L. the Land’s proportionate share of the “*Shared Maintenance Area Expenses™
imposed upon the Land pursuant to that certain First Amended Declaration
of Protected Covenants, Conditions and Restrictions and Easements for
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Fountain Square of Waukegan dated August 27, 2005 and recorded with the
Lake County Recorder on September 2, 2005 as document number 5853181 ;
and

2. The special assessment levied against the Land by the City of Waukegan
payable annually through the year 2030 pursuant to City of Waukegan
Special Assessment 04-2.

. All costs of supplying all utilities to the Land or the Improvements:

D. All taxes that are measured by or reasonably attributable to the cost or value of
equipment, furniture, trade fixtures and other personal property located on the Land (excluding the
equipment, furniture, trade fixtures and personal property of Tenant whose interest is separately
assessed): and

E Any possessory interest tax that may be imposed on any possessory interest (other
than the fee interest) in the Premises.

| enant’s oblhigations under this Section 5.1 shall extend to all Impositions which, as a result
of the existence of the Land or the Improvements or both, are assessed, levied, confirmed, imposed
or become a lien upon the Land or upon the Improvements or both accruing after the Ground Lease
Commencement Date (also referred to as the “fmposition Commencement Date™) and continuing
during the Term. Any Imposition relating to a fiscal period, a part of which is included after the
Imposition Commencement Date and within the Term and a part of which is included in a period
of time before the Imposition Commencement Date or after the expiration of the Term, shall be
adjusted as between Landlord and Tenant, so that Landlord shall pay an amount which bears the
same ratio to such Imposition which that part of such fiscal period included in the period of time
on or before the Imposition Commencement Date or after the expiration of the Term, as the case
may be, bears to such fiscal period. Tenant’s obligation to pay Impositions for the last fiscal period
included in whole or in part during the Term shall survive the expiration or earlier termination of
this Ground Lease, subject to the foregoing adjustment. For purposes of clarity and the avoidance
of doubt, (i) Landlord shall be solely responsible for the payment of Ad Valorem Taxes that are
due and payable during the calendar year in which the Imposition Commencement Date occurs,
notwithstanding that such Ad Valorem Taxes are attributable to the preceding calendar year, (ii)
Ad Valorem Taxes due and payable during the calendar year following the calendar year in which
the Imposition Commencement Date occurs shall be adjusted as between Landlord and Tenant as
provided in this paragraph (as such Ad Valorem Taxes are attributable to the calendar year in which
the Imposition Commencement Date occurs), and (iii) Landlord shall be solely responsible for the
payment prior to delinquency of (1) all Ad Valorem Taxes attributable to any calendar year (or
periods) prior to the calendar year in which the Imposition Commencement Date occurs and (2)
and all other Impositions for any period prior to the Imposition Commencement Date.

Notwithstanding anything in this Ground Lease to the contrary, the “Impositions™ shall not
include any of the following, all of which Landlord shall pay before delinquent: (i) any franchise,
income, gross receipts, excess profits, estate, inheritance, succession, transfer, gift, corporation,
business, capital levy, or profits tax, or license fee, of Landlord; (ii) the incremental portion of any
of the items listed in this Section 5.1 that would not have been levied, imposed or assessed but for
any sale or other direct or indirect transfer of the fee estate in the Premises or of any direct or
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indirect equity or ownership interest(s) in Landlord during the Term; (iii) any items listed in this
Section 5.1 that would not have been payable but for any act or omission of Landlord; (iv) any
items listed in this Section 5.1 that are levied, assessed, or imposed against the Premises and/or the
Improvements during the Term based on the recapture or reversal of any previous tax abatement
or tax subsidy. or compensating for any previous tax deferral or reduced assessment or valuation,
or correcting a miscalculation or misdetermination, relating to any period(s) before the Imposition
Commencement Date; and (vi) interest, penalties, and other charges for the foregoing items (i)
through (v).

Section 5.2 Place of Payment. All Impositions payable hereunder shall be paid directly
to the relevant payees of such Impositions.

Section 5.3  Limitations. In the event that any Imposition may be paid in installments,
Tenant shall have the option to pay such Imposition in installments. Tenant shall pay the general
and special real estate taxes and other Impositions as enumerated in this Article 5 of the Ground
Lease prior to their becoming delinquent and shall deliver copies of official receipts evidencing
such payment to Landlord, at the place at which rental payments are required to be made, prior to
accrual of any penalties assessed for late payment.

Section 5.4  Right to Contest Impositions. Subject to Section 5.8 below. Tenant shall
have the right to contest the amount or validity, in whole or in part, of any Imposition by appropriate
proceedings diligently conducted in good faith, in which event, notwithstanding the provisions of
this Article 5, payment of such Imposition shall be postponed if, and only as long as: (i) neither the
Premises nor any part thereof, or interest therein or any income therefrom, would by reason of such
postponement or deferment be in imminent danger of being forfeited or lost or subject to any lien,
encumbrance, or charge, and neither Landlord nor Tenant would by reason thereof be subject to
any civil or criminal liability; and (ii) no Tenant’s Default has occurred and is continuing (in which
event only Landlord may commence such proceedings but shall have no obligation to do so). Upon
the termination of such proceedings, it shall be the obligation of Tenant to pay the amount of such
Imposition or part thereof as finally determined in such proceedings, the payment of which may
have been deferred during the prosecution of such proceedings, together with any costs, fees
(including reasonable attorneys’ fees and disbursements), interest, penalties, or other liabilities in
connection therewith. Landlord shall not be required to join in any proceedings referred to in this
Article 5 unless the provisions of any Requirements of Law at the time in effect shall require that
such proceedings be brought by or in the name of Landlord, in which event, Landlord shall join
and reasonably cooperate in such proceedings or permit the same to be brought in its name but
shall not be liable for the payment of any costs or expenses in connection with any such proceedings
and Tenant shall reimburse Landlord for any and all costs or expenses which Landlord may
reasonably sustain or incur in connection with any such proceedings. including reasonable
attorneys’ fees and disbursements. If there shall be any refunds or rebates on account of any
Impositions paid by Landlord or Tenant, such refund or rebate shall belong to the Party that paid
the Imposition.

Section 5.5  Failure to Pay Impositions. If Tenant fails, refuses, or neglects to make any
of the payments in this Article 5 prior to the date when-a delinquent rate would be imposed, then,
subject to Tenant’s right to contest Impositions pursuant to Section 5.4, Landlord may, at its sole
and absolute option and without waiver of the default thus committed by Tenant, upon ten days'
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prior written notice to Tenant, pay or discharge the same, and the amount of money so paid by
Landlord, including reasonable attorney's fees and expenses incurred in connection with such
payments, together with interest on all of such amounts at the Default Rate (defined below) from
date of demand shall be repaid by Tenant to Landlord upon demand, and the payment thereof may
be collected by Landlord in the same manner as though said amount were an installment of rent
specifically required by the terms of this Ground Lease to be paid by Tenant to Landlord.

Section 5.6  Leasehold Parcel Identification Number. Landlord shall complete such
applications or supplemental filings as may be required by Requirements of Law to cause the Chief
County Assessment Office of Lake County to divide the current parcel identification number of the
Land into one parcel identification number for the fee interest in the Land and one parcel
identification number for the leasehold interest in the Land. Promptly following written request
from Landlord, Tenant shall cooperate in good faith with such applications or filings.

Section 5.7  Payment of Public Utility Charges. Tenant shall pay or cause to be paid all
charges for gas, water, sanitary and storm sewer, electricity. light, heat or power, telephone or other
communication service used, rendered or supplied to the Premises in connection with the
Improvements during the Term.

Section 5.8  Reduction of Assessed Valuation. Subject to Section 8.2 of the DHCA and
the provisions of any Leasehold Mortgage, Tenant may, at Tenant's sole cost and expense, endeavor
from time to time to reduce the assessed valuation of the Premises and/or the Improvements for the
purpose of reducing the Impositions payable by Tenant. Landlord agrees to offer no objection to
such contest or proceeding and, at the request of Tenant, to reasonably cooperate with Tenant in
pursuing such contest or proceeding. but without expense to Landlord. If all or any part of an
Imposition is refunded to either Landlord or Tenant (whether through cash payment or credit
against Impositions), the Party who paid the Imposition to which the refund relates shall be entitled
to such refund to the extent such refund relates to any Imposition paid by such Party,

Section 5.9  Landlord Cooperation. Landlord shall, at no cost or expense to Landlord.
and at Tenant’s request, reasonably cooperate with Tenant and use commercially reasonable efforts
to enforce the rights and remedies under any easement, license, operating agreement, declaration,
private covenant, condition, restriction or other instrument affecting the Land. For purposes of this
Section 5.9, “commercially reasonable efforts™ shall not include any obligation to institute legal
proceedings unless Tenant agrees in a separate written agreement reasonably acceptable to
Landlord to reimburse Landlord’s for its actual out-of-pocket costs and expenses incurred in
connection with such legal proceedings.

ARTICLE 6
CONSTRUCTION

Section 6.1  Improvements. Tenant, at its sole risk. cost and expense shall construct and
develop the Improvements in accordance with the DHCA and the requirements of all applicable
building codes and regulations adopted hy the City of Waukegan.

Section 6.2  Control of Construction. The construction and development of the
Improvements, and any and all subsequent work on or about the Premises shall be done in
compliance with the DHCA and all material Requirements of Law.
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Section 6.3  Title to Improvements. Title to all Improvements, with the exception of the
Public Improvements, are and shall be deemed vested in. and such Improvements belong and shall
be deemed to belong to and were, are and shall be deemed to be owned by Tenant for all purposes
including, without limitation, income tax purposes. Subject to Section 9.3, any Improvements
remaining on the Premises at the end of the Term, unless Tenant exercises its right to purchase the
Premises pursuant to Article 2 of this Ground Lease. shall then become the property of Landlord,
and Landlord shall thereupon be entitled to possession thereof.

ARTICLE 7
USE AND OPERATION OF THE PREMISES

Section 7.1 Use of the Premises. From the Effective Date until the end of the Term:

A. Tenant shall use the Premises for the operation of the Project, as defined in the
DHCA., and for no other purposes whatsoever without the express written consent of Landlord.

B. Tenant shall operate and keep open to the public the Gaming Area (as defined in the
DHCA) of the Temporary Facility or the Gaming Area of the Permanent Facility, as the case may
be, in accordance with the DHCA.

Section 7.2 Compliance with Requirements of Law and Governmental Requirements.
Tenant shall, at its sole cost and expense, obtain all governmental permits, approvals, licenses. and
authorizations needed by Tenant to construct any Improvements and to operate the Project to the
extent located on the Premises, and shall thereafter maintain same during the Term in accordance
with, and to the extent required by, Requirements of Law. Tenant covenants and agrees that it will,
at its sole cost and expense, take such actions as may be lawfully required by any public body
having jurisdiction over the Premises in order to comply with such material sanitary, zoning, and
other similar requirements designed to protect the public, in effect during the Term, applicable to
the Premises or the manner of Tenant's use and occupancy of the Premises or otherwise applicable
to the Premises. Tenant shall, at Tenant's expense, make any alterations or repairs to the Premises
that may be necessary to comply with any of the foregoing, subject to the applicable provisions of
Article 9.

Section 7.3  Unforeseen Requirements. The Parties acknowledge and agree that Tenant's
obligation under this Section to comply with all present or future material Requirements of Law is
a material part of the bargained-for consideration under this Ground Lease. Tenant's obligation to
comply with all material Requirements of Law shall include to the extent of such Requirements of
Law, without limitation, the obligation to make substantial or structural repairs and alterations
Improvements, regardless of, among other factors, the relationship of the cost of curative action to
the Rent under this Ground Lease, the length of the then-remaining Term of this Ground Lease, the
relative benefit of the repairs to Tenant or Landlord, the degree to which curative action may
interfere with Tenant's use or enjoyment of the Premises, the likelihood that the Parties
contemplated the particular Requirements of Law involved, or the relationship between the
Requirements of Law involved and Tenant's particular use of the Premises. No occurrence or
situation arising during the Term, nor any present or future Requirements of Law, whether foreseen
or unforeseen, and however extraordinary, shall relieve Tenant of its obligations hereunder, nor
give Tenant any right to terminate this Ground Lease in whole or in part or to otherwise seek redress
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against Landlord, except as may be conferred upon it by any existing or future Requirement of Law
or express terms of Articles 2.6, 10 or 12 or Section 5.1.

Section 7.4  No Ongoing Interest. Notwithstanding anything contained in this Ground
Lease to the contrary, Landlord will not be deemed to have an ongoing ownership interest in the
Project. Landlord will not have any management or oversight rights over the Project or the
Premises except as otherwise expressly provided in this Ground Lease and those voluntarily
provided in the DHCA.

ARTICLE 8
INSURANCE AND INDEMNIFICATION

Section 8.1  General Liability and Casualty Insurance. Tenant will procure and maintain
in effect at all times during the Term and at Tenant's expense the types and amounts of insurance
coverage as are set forth on Exhibit C attached hereto and incorporated herein. Such casualty
insurance coverage shall be in an amount sufficient to prevent Tenant from being a co-insurer of
any loss under the policy or policies. but in no event less than 100% of the full replacement cost of
the Improvements.

Section 8.2  Additional Policy Requirements. If the Premises is not encumbered by any
Leasehold Mortgage or other security instruments evidencing or securing indebtedness of Tenant,
Landlord shall be named as a loss payee on Tenant’s property insurance policies. All policies to
which Landlord is an additional insured shall also contain an endorsement that Landlord, although
named as an additional insured, shall nevertheless be entitled to recover for damages caused by the
negligence of Tenant. The minimum limits of insurance specified in this Article 8 shall in no way
limit or diminish Tenant’s liability under this Ground Lease.

Section 8.3  Certificates of Insurance and Payment of Premiums. Tenant shall deliver
certificates of insurance evidencing the required coverages and limits of liability. If said certificates
are not approved by Landlord, which approval shall not be unreasonably withheld, conditioned or
delayed, Landlord shall advise Tenant of its objections thereto and Tenant must satisfy Landlord’s
reasonable objection. Said certificates shall be so delivered promptly after the writing and effective
date of said policies but in no event less frequently than annually, along with receipts evidencing
payment of the premiums therefor. Tenant will deliver to Landlord evidence of payment of
premiums for all insurance policies which Tenant is obligated to carry under the terms of this
Ground Lease before the payment of any such premiums become in default; and Tenant will cause
renewals of expiring policies to be written and the binders therefor to be delivered to Landlord at
least thirty days before the expiration date of such expiring policies, with certificates to be delivered
to Landlord, as set out herein, promptly upon their preparation.

Section 8.4  Liability for Premium and Deductible Amounts. Tenant, as principal named
insured for all property insurance required hereunder, retains full responsibility for payment of all
premiums and deductibles under each of said policies. Nothing herein contained shall be construed
as rendering Landlord personally liable for the payment of any such insurance premiums or
deductibles, but if, at any time during the Term or any extensions of this Ground Lease, Tenant
shall fail, refuse, or neglect to effect, maintain, or renew any of the policies of insurance required
by this Ground Lease, or fail, refuse or neglect to keep and maintain same in full force and effect,
or to pay premiums therefor promptly when due, or to deliver to Landlord any of such policies or

Page 17
8267673521

A137

SUBMITTED - 27086202 - Carol Kolberer - 4/2/2024 2:54 PM



130036

Execution Copy

certificates, then Landlord, at its sole option but without obligation to do so, may, if Tenant fails to
do so within ten (10) days after notice to Tenant. effect, maintain or renew such insurance (as to
Tenant, but not as to any Tenant Parties), and the amount of money paid as the premium thereon,
plus interest at the Default Rate set forth in Section 14.3 below. shall be collectible as though it
were rent then matured hereunder and due and payable forthwith.

Section 8.5  Tenant's Indemnity.

A. To the fullest extent permitted by law, Tenant will defend, indemnify, and hold
harmless Landlord and each of its officers. whether appointed or elected. agents, employees.
contractors, subcontractors, attorneys, and consultants ("Indemnified Parties") from and against
actual out-of-pocket liabilities, third party claims. actual out-of-pocket losses, actual damages.
actions, judgments, actual out-of-pocket costs. and actual out-of-pocket expenses (including.
without limitation, reasonable attorneys’ fees and expenses) asserted against the Indemnified
Parties or Landlord's title in the Premises arising by reason of or in connection with: (a) Tenant's
possession, use, occupancy, or control of the Premises. including, without limitation, the
development, construction, and operation of the Premises; (b) any accident, injury to or death of
persons, or loss of or damage to property occurring during the Term on or about the Premises or
the intersections and entrances to the Premises from the public rights-of-way; (¢) Tenant’s
possession, operation, use, misuse, maintenance, or repair of the Premises; or (d) any failure on the
part of Tenant to perform or comply with any of the terms of this Ground Lease (in each case, an
“Indemnified Claim™). Landlord shall not be responsible for the loss of or damage to property or
injury to or death of persons occurring in or about the Premises during the Term by reason of any
future condition, defect, matter, or thing in the Premises, or for the acts, omissions, or negligence
of other persons in and about the Premises during the Term, and Tenant agrees to defend,
indemnify, and hold the Indemnified Parties harmless from and against all third party claims and
actual out-of-pocket liability for same.

B. The indemnification provisions of Section 8.5 shall not be limited in any way by
any limitation on the amount or type of damages, compensation or benefits payable by or for Tenant
or any contractor or subcontractor of Tenant under any workers' or workmen's compensation acts,
disability benefit acts or other employee benefit acts. In no event shall the Indemnified Claims
include any claims arising solely out of the grossly negligent or willful acts or omissions of the
Indemnified Parties.

C Landlord shall notify Tenant (such notification is herein called a "Notice of Claim"
or "Notice of Potential Claim," as the case may be) of any Indemnified Claim or of any occurrence
or event that could give rise to an Indemnified Claim ("Potential Claim") for which Landlord or
one of the Indemnified Parties is (or believes it is) entitled to be indemnified or defended under
this Ground Lease promptly after Landlord obtains actual knowledge of any Indemnified Claim or
Potential Claim. A Notice of Claim or Notice of Potential Claim shall specify, in reasonable detail,
the nature and estimated amount of any such Indemnified Claim or Potential Claim and the basis
for Landlord's belief as to why it or applicable Indemnified Party is entitled to be indemnified or
defended. Notwithstanding the foregoing, the failure by Landlord or an Indemnified Party to give
such notice shall not relieve Tenant of its indemnification obligations under this Ground Lease,
except to the extent that Tenant is materially prejudiced as a result of such failure.
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D. If it becomes necessary for Landlord to defend an Indemnified Claim, Landlord may
provide Tenant with a Notice of Claims and tender defense of such action to Tenant. Tenant shall
accept such tender of defense and Tenant will pay all actual out-of-pocket costs, actual out-of-
pocket expenses, and reasonable actual out-of-pocket attorney's fees incurred in effecting such
defense, in addition to any other sums which Landlord may be called upon to pay by reason of the
entry of a judgment against Landlord in the litigation in which such claim is asserted.

E: The provisions of this Section 8.5 and the respective rights and obligations of
Landlord and Tenant hereunder shall continue in full force and effect without regard to the
expiration or earlier termination of this Ground Lease.

Section 8.6  Subrogation. Landlord and Tenant agree to have all fire and extended
coverage and material damage insurance which may be carried by either of them endorsed with a
clause providing that any release from liability of or waiver of claim for recovery from the other
Party entered into in writing by the insured thereunder prior to any loss or damage shall not affect
the validity of said policy or the right of the insured to recover thereunder, and providing further
that the insurer waives all rights of subrogation which such insurer might have against the other
Party. Without limiting any release or waiver of liability or recovery contained in any other
provision of this Ground Lease but rather in confirmation and furtherance thereof, Landlord waives
all claims for recovery from Tenant and its agents, partners and employees. and Tenant waives all
claims for recovery from Landlord and its agents. partners and employees, for any loss or damage
to any of its property insured under valid and collectible insurance policies to the extent of any
recovery collectible under such insurance policies. Notwithstanding the foregoing or anything
contained in this Ground Lease to the contrary, any release or any waiver of claims shall not be
operative, nor shall the foregoing endorsements be required, in any case where the effect of such
release or waiver is to invalidate insurance coverage or invalidate the right of the insured to recover
thereunder or increase the cost thereof (provided that in the case of increased cost the other Party
shall have the right, within ten days following written notice, to pay such increased cost, thereby
keeping such release or waiver in full force and effect).

ARTICLE 9
CONDITION OF IMPROVEMENTS

Section 9.1  Tenant Obligation to Maintain. During the Term, except to the extent (a) this
Ground Lease is terminated pursuant to Articles 10 or 12, or (b) Tenant is performing alterations,
modifications, demolition or removal of the Improvements in compliance with this Ground Lease
and the DHCA, Tenant shall cause the Improvements to be maintained, preserved and kept in good
repair and working order and in a safe condition, ordinary wear and tear excepted.

Section 9.2  No Landlord Obligation. Landlord shall not, in its capacity as the ground
lessor under this Ground Lease, under any circumstances be required to furnish any services or
facilities or to make any repairs, replacements or alterations of any nature or description in or to
the Premises whether ordinary or extraordinary, structural or non-structural, foreseen or
unforeseen, or to make any expenditure whatsoever in connection with this Ground Lease, or to
maintain the Premises in any way. Tenant hereby waives the right to make repairs at the expense
of Landlord, in its capacity as the ground lessor under this Ground Lease, pursuant to any law in
effect at the time of the execution of this Ground Lease or thereafter enacted, and assumes the full
and sole responsibility for the condition, operation. repair, replacement, maintenance, and
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management of the Premises. Nothing in this Section 9.2 shall be deemed to limit Landlord’s
obligations to furnish public services to the Premises or the Project or to make any repairs,
replacements or alterations to the Public Improvements, in each case, in the ordinary course of
providing governmental services in its capacity as a unit of local government.

Section 9.3  Alteration of Improvements. Tenant will not commit any physical waste of
the Premises. Tenant may not, without the written consent of Landlord, which consent shall not be
unreasonably withheld, conditioned or delayed. alter, modify demolish or remove the Land or the
Improvements, except as contemplated or permitted in this Ground Lease or the DHCA. Any such
alterations, modifications, demolition or removal consented to by Landlord shall be done in a first-
class workmanlike manner, using only good grades of materials and shall comply with all
applicable insurance requirements and all material Requirements of Law. Except in the event the
Term ends as a result of the exercise of the Purchase Option or Condemnation, Tenant shall, at its
election, either remove all Improvements (including foundations, but excluding any Public
Improvements) from the Premises at the end of the Term or the end of Tenant's right to remain in
possession of the Premises, whichever occurs later, such that the Land is free of debris and from
mechanic's liens arising out of such removal and any other liens, easements, exceptions of title, or
other encumbrances of record not present on the Ground Lease Commencement Date (unless
previously consented by in writing by Landlord or otherwise permitted or contemplated pursuant
to terms of this Ground Lease or the DHCA), or Tenant shall deliver all of the Improvements to
Landlord at the end of the Term or the end of Tenant's right to remain in possession of the Premises,
whichever occurs later, free from mechanic's liens arising by or through Tenant and any other liens,
easements, exceptions of title, or other encumbrances of record not present on the Ground Lease
Commencement Date (unless previously consented by in writing by Landlord or otherwise
permitted or contemplated pursuant to terms of this Ground Lease or the DHCA) and in reasonably
good and working condition.

Section 9.4  Liens.

A. Tenant will pay or cause to be paid all charges for all work done by Tenant,
including without limitation all labor and materials for all construction, repairs, alterations,
additions, and/or demolition work to or upon the Premises during the Term, including such work
or portion thereof as is required by any governmental entity having jurisdiction or is otherwise
required by applicable law, and will not suffer or permit any mechanic's, materialman's, or similar
liens for labor or materials furnished to the Premises during the Term or any extensions of this
Ground Lease to be filed against the Premises and/or the Improvements: provided, however,
Tenant shall have the right to: (i) contest the amount or validity, in whole or in part, of any such
mechanic's. materialman's, or similar liens by appropriate proceedings diligently conducted in good
faith, in which event, notwithstanding the provisions of this 9.4, payment of the charges for such
work shall be postponed if, and only as long as, neither the Premises nor any part thereof, or interest
therein or any income therefrom would by reason of such postponement or deferment, be
reasonably expected to be in imminent danger of being forfeited or lost; or (ii) substitute a bond
for the Premises and/or Improvements securing such lien claim in accordance with Requirements
of Law (i.e., bond over), in which event Tenant shall have no further obligations with respect to

-such lien claim pursuant to this Section 9.4.
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B. Neither Tenant, nor any contractor or subcontractor of Tenant, shall have a right,
authority or power to bind Landlord for the payment of any claim for labor or material or for
engineering or architect's fees, or for any charge or expense incurred in the erection, construction,
alteration, restoration, maintenance, operation or management of the Land or Improvements, or to
render Landlord’s interest in the Land liable for any lien or right of lien for any labor, material,
services (including management services) or for any other charge for expenses incurred in
connection therewith. In addition, neither Tenant nor any contractor or subcontractor of Tenant
shall under any circumsta