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ORDER

11 Held: The Commission’s wage differential award was not against the manifest weight of
the evidence; the Commission’s finding that claimant’s condition of ill-being was
causally related to his work-related accident is not contrary to the manifest weight
of the evidence, as Claimant’s surgery was reasonable and necessary; and the
Commission’s decision properly addressed the disputed medical billing under
sections 8(a) and 8.2 of the Workers” Compensation Act.

12 I. INTRODUCTION
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13  Claimant, Antonio D’Alesio, sought benefits pursuant to the Workers’ Compensation Act
(Act) (820 ILCS 305/1 et seq. (West 2018)) for injuries he allegedly sustained to his right shoulder
on September 13, 2019, while working as a union cement finisher for respondent, Walsh
Construction Company. Following a hearing, the arbitrator determined that claimant’s current
condition of ill-being was causally related to his work accident. The arbitrator awarded claimant
medical expenses, temporary total disability (TTD) benefits, and permanent partial disability
(PPD) benefits. A majority of the Illinois Workers” Compensation Commission (Commission)
corrected the amounts awarded to claimant, but otherwise affirmed and adopted the decision of the
arbitrator. On judicial review, the circuit court of Cook County confirmed. Respondent appeals,
raising three main issues. First, it asserts that the Commission erred in calculating the wage
differential award. Second, it contends that the Commission erred in finding that claimant’s current
condition of ill-being is causally related to the September 13, 2019, accident, arguing that the
surgery performed on claimant was not reasonable or necessary. Third, in the alternative, it argues
that the Commission did not address disputed medical billing. We affirm.

14 Il. BACKGROUND

15 Through his union, claimant was hired for a position with respondent and was assigned to
a project at O’Hare Airport. On September 13, 2019, claimant was pouring concrete when he
tripped on a board and landed on his right side. Claimant filed an application for adjustment of
claim. An arbitration hearing on claimant’s application for adjustment of claim was held on August
23, 2022, and September 21, 2022, before arbitrator Rachael Sinnen, pursuant to section 19(b) of
the Act (820 ILCS 305/19(b) (West 2018)). The issues in dispute included whether claimant’s
current condition of ill-being was causally related to his September 13, 2019, injury; claimant’s

earnings; whether the medical services claimant received were reasonable and necessary; the
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nature and extent of claimant’s injuries; and claimant’s temporary benefits. The following factual
recitation is taken from the evidence adduced at the arbitration hearing.

16 A. Claimant’s Testimony and Medical Treatment

17  Claimant testified that he is a member of a labor union, Cement Masons Local 502, and
has been a member of Local 502 since 1995. Between 1995 and 2012, claimant worked “steady”
for a single employer. In 2012, claimant began “bouncing,” where he would be sent to work for
different employers. Respondent hired claimant for a runway project at O’Hare Airport.
Claimant’s pay stubs reflect that he earned $46.25 per hour.

18  Claimant explained that pouring concrete was a systematic process and involved various
tools. Claimant worked on an eight-person crew, consisting of six cement finishers and two
operating engineers. A cement mixer truck would pour concrete in front of a paver machine, and
the paver would then shape the concrete into a level runway. The finishers would follow the paver
and smooth the concrete. The first two finishers would use a bump cutter, a hand tool that would
smooth out the rough concrete. Claimant testified that a bump cutter weighs about 30 pounds.
However, as work progresses and the bump cutter accumulates concrete, it gets heavier. Finishers
carrying a bull float, another hand tool, follow the finishers working with bump cutters. One or
two finishers operate a bull float. Following the bull float are finishers with edgers. The edger is
an aluminum tool with a wooden handle that gives the concrete a smooth bevel. Finishers with
edgers are in charge of “brooming,” or using a broom to give the concrete a grooved texture.
Claimant described how the crew worked like an assembly line. It was important for the finishers
not to fall too far behind because the concrete would start to harden. Because of this, a finisher

could not easily step away from his work without disrupting the rhythm of the rest of the crew.
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19  Claimant’s work also required him to lift various items. He testified that he would lift
boards weighing between 30 and 45 pounds and use “mauls,” a type of hammer with a steel head
that weighs about 20 pounds. Claimant stated that he would have to lift the maul over his head to
pound stakes, an activity a cement finisher performs daily. Further, claimant would be required to
lift over 50 pounds while at work.

110 The O’Hare project required certain credentials to get to the runway where concrete was
being poured. Claimant explained that he would drive to respondent’s office in the morning and
then the crew would board company vehicles that were driven by credentialed employees. The
vehicles would stop at airport security for clearance before arriving at the project site. One
credentialed individual on site was the crew foreman, Zenon Heldak. Claimant testified that
Heldak was not at the pour site the entire day. At the end of the workday, Heldak would return to
the pour site, and the crew would then board the vehicles to return to respondent’s office. Crew
members were then able to go home.

11 Claimant testified that he was paid weekly. A normal work week consisted of eight-hour
days, five days a week, for a total of 40 hours a week. If there was rain, the crew would wait until
the superintendent or foreman called off the work. In this event, claimant would be paid for at least
two hours of “show up” time. Claimant further testified that overtime work was mandatory.
Claimant’s pay stubs for the O’Hare project showed that he worked overtime every day on the
project with the exception of one day where he received two hours of “show up” time.

12  On September 13, 2019, claimant was pulling a bull float while walking backwards. He
tripped over a “false board” and fell on his right shoulder. Claimant noted that he is right-arm
dominant and had not previously experienced any right arm pain. After falling, claimant noticed

an immediate onset of pain. Other crew members contacted the safety manager, Tom Moran, and
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Heldak. Neither Moran nor Heldak was present at the time claimant fell. Moran then took claimant
back to respondent’s office. Claimant completed an accident report but did not seek medical
treatment that day. Claimant and Moran agreed that he would wait and see how his shoulder felt
after the weekend. He was paid for the following day, a Saturday, but did not work. The following
Monday, September 16, 2019, claimant returned to respondent’s office but felt too much pain in
his shoulder to work. Moran drove claimant to Physicians Immediate Care for treatment.

113 Claimant received care from Physicians Immediate Care for a couple of weeks. Physicians
Immediate Care ordered an MRI of the right shoulder, which was performed on September 30,
2019, at A&E Diagnostics. Physicians Immediate Care recommended physical therapy, which
claimant began on October 9, 2019, at Athletico.

114 Claimant elected to seek out his own choice of provider with Dr. Steven Chudik, an
orthopedic surgeon. Claimant first saw Dr. Chudik on October 11, 2019. Dr. Chudik reviewed
claimant’s MRI and diagnosed him with a right shoulder rotator cuff tear. Dr. Chudik
recommended surgery.

15 Respondent requested a Section 12 examination with Dr. Ram Aribindi that was performed
on March 9, 2020. Dr. Aribindi opined that claimant’s pathology was in the labrum and thus there
was no need for a rotator cuff repair. Dr. Aribindi recommended a steroid injection at the shoulder
and possible surgery if claimant’s condition did not improve with the steroid injection. Based upon
Dr. Aribindi’s recommendations, respondent denied claimant’s surgery.

116 On May 1, 2020, Dr. Chudik performed a steroid injection. Following the steroid injection,
claimant continued to experience shoulder pain. Dr. Chudik continued to recommend shoulder

surgery.
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117 On July 28, 2020, Dr. Chudik performed an arthroscopic surgery on claimant. During the
surgery, Dr. Chudik noted a right rotator cuff tear of the subscapularis and a tear of the superior
labral tissue. Dr. Chudik repaired both tears, among other procedures.

118 At Dr. Chudik’s direction, claimant resumed physical therapy on August 19, 2020.
Claimant was initially meant to have resumed physical therapy on August 3, 2020. However, on
that date, he recorded a fever and was unable to attend due to restrictions related to the Covid-19
pandemic. Claimant returned to Dr. Chudik on September 28, 2020, and reported that physical
therapy was going well but his shoulder pain persisted. Between September and December 2020,
claimant returned to Dr. Chudik on multiple occasions and reported continuing right shoulder
stiffness. Dr. Chudik recommended an aggressive strengthening protocol.

119 On March 9, 2021, claimant returned to Dr. Chudik. Dr. Chudik recommended a work
conditioning course, but claimant declined, requesting to be returned to work instead. Dr. Chudik
released claimant to full-duty work on a trial basis.

120 Claimant attempted to return to work as a cement finisher. Through his union’s business
agent, claimant found work at two cement contractors, Lampignano & Sons and Abbey Paving &
Sealcoating. Claimant worked only one day for each contractor. The work at each contractor was
similar to that which he was doing on the O’Hare project. Claimant testified that he attempted to
use the bull float but experienced too much pain. He noted further difficulties when pounding
stakes with his maul. Pounding stakes required him to lift the maul over his head in order to drive
the stake down. The resulting vibration from the impact of pounding stakes further exacerbated
claimant’s shoulder condition. Claimant stated that after his first day with Lampignano & Sons,

the owner, Mike Lampignano, asked him to return to work the next day. Claimant declined and
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advised Lampignano that he recently underwent right shoulder surgery and did not think he could
continue to bear the discomfort that the work caused.

21 Claimant returned to Dr. Chudik on April 6, 2021. Dr. Chudik noted that claimant was
“adamant about returning to work on his last visit but is struggling to a certain degree.” Claimant
returned on April 26, 2021, and reported continued right shoulder limitations. Dr. Chudik
recommended a functional capacity evaluation (FCE). The FCE was completed on April 30, 2021.
The FCE revealed as follows. Claimant could bilaterally lift 47.8 pounds and bilaterally lift
overhead 19.2 pounds. He had a significant difference in right shoulder strength: his right side was
only able to lift 15.2 pounds, whereas the left could lift 51.6 pounds. He could lift only 7.8 pounds
overhead on his right side, versus 28.4 pounds overhead on his left side. Based on the FCE,
claimant was released to work with conditions.

122 On June 22, 2021, claimant returned to Dr. Chudik and requested a course of work
conditioning so that he could return to work as a cement finisher. Claimant began work
conditioning at ATI on June 28, 2021. On July 2, 2021, the therapist recommended discharging
claimant because of continued difficulty with his right shoulder. On July 14, 2021, Dr. Chudik
released claimant from his care and imposed permanent restrictions based on the FCE.

123 At the time of the deposition, claimant reported that he continues to experience pain and
weakness in his right shoulder. Although his shoulder feels better than before the surgery, it does
not feel as good as it did before the September 13, 2019, accident. After October 2019, claimant
never returned to work for respondent, and he has not otherwise been offered a position within his
restrictions.

24 In May 2021, claimant began looking for a new job. Claimant kept job logs which

demonstrated that he contacted over 150 prospective employers between May 3, 2021, and August
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9, 2021. Claimant met with Kathleen Mueller, a vocational counselor. In June 2021, claimant was
offered employment with Royal Pools installing inground pools. Claimant worked for Royal Pools
for one day but did not return because he felt like he could find a higher paying job. At Royal
Pools, claimant was paid $10 per hour.

125 In August 2021, claimant found work with GCA Education Services as a groundskeeper
for high schools. Claimant went to an orientation on September 18, 2021, and began work on
September 19, 2021. He explained that his duties as a groundskeeper included emptying garbage
cans, collecting trash and yard waste, cutting grass, and trimming foliage. Claimant would use
tools such as weed whackers, edgers, blowers, and lawn mowers. When claimant began working
for GCA, he earned $17 per hour. He later received a merit-based raise to $20 per hour. In March
2022, claimant left work with GCA due to an unrelated heart condition. When claimant was
released back to work by his heart surgeon in July 2022, GCA had lost its contract with the schools
claimant worked at and claimant was laid off.

126  On cross-examination, claimant stated that the only work he performed as a cement finisher
after the September 13, 2019, accident was between March 9, 2021, and April 26, 2021, when he
worked for Abbey Paving and Lampignano & Sons. Claimant admitted that on the day that he
worked for Abbey Paving, he did not pound any stakes. Rather he was doing “floor” work, which
was less demanding than the “curb” work he performed for Lampignano & Sons. Although less
physically demanding than curb work, claimant still felt shoulder discomfort while performing
floor work and did not think that he could sustain doing that work long-term.

127  Claimant stated his belief that the FCE restricted him from lifting more than 50 pounds. He
could not recall all the FCE results. Claimant testified that his right shoulder had not improved

since the FCE, but he had not returned to Dr. Chudik.
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128 Claimant further testified that his work as a cement finisher required him to lift up to 100
pounds, although he never lifted 100 pounds when working for respondent. He indicated that he
did move metal forms with the help of a co-worker and that the forms weighed around 200 pounds.
When claimant worked for GCA, he did not disclose his work restrictions, despite the job
description indicating that a groundskeeper is required to lift 50 pounds.

129 B. Testimony of Thomas Golf

130 Thomas Golf testified on behalf of claimant. Golf testified that before his retirement, he
worked as a business agent for Local 502 for 24 years. Prior to that, he worked as a cement finisher
for 18 years.

131 Golf opined that a normal workday, per the union contract, starts at 8 a.m. and goes until
4:30 p.m. While the contract allows for a 30-minute lunch break, Golf testified that finishers
normally work through lunch. He considered a normal workday to be eight hours, Monday through
Friday. Golf further testified that overtime hours were paid double the normal hourly rate, except
for Saturdays, which were paid at time and a half. Golf further opined that it was common for
cement finishers to work overtime because “[i]t’s the nature of [the] business.” He reasoned that
overtime was necessary, in part, because finishers are working with a perishable product, and can’t
“just leave it and walk away.” Golf testified that if a finisher made it known that he was not willing
to work overtime, the finisher would not be sent to a project like the O’Hare one. He opined that
he would find the finisher placement at a site where the workday would not exceed eight-and-a-
half hours a day.

132 Additionally, Golf testified that cement finishers need to to perform various tasks with

different tools throughout the course of a workday. He opined that if he knew that a certain member
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couldn’t complete all the requirements of the job, he would not send them out to a contractor. In
his experience, business agents did not send finishers with work restrictions out to job sites.

133  On cross-examination, Golf testified that he had known claimant professionally for about
20 years. He was not aware until recently that claimant was injured while working on the O’Hare
project. Golf was not the business agent that sent claimant to the O’Hare project.

134 C. Testimony of Mark Duncan

135 Respondent called Mark Duncan. Duncan testified that he is a project superintendent for
respondent. Duncan has worked for respondent for 18 years, 10 of which he has been a project
superintendent. He was working at the O’Hare project on September 13, 2019.

136 Duncan testified that he was aware of the responsibilities of a cement finisher on the
O’Hare project. He clarified that a regular workday is an eight-hour workday and that “[n]o one
on the project is required to work overtime.” A regular workweek was five days, Monday through
Friday, although on the O’Hare project, the crew typically worked Saturdays. There would be a
meeting prior to the day’s work regarding how much concrete would be poured that day, but the
total amount of hours that would take was not discussed. Duncan testified that if a cement finisher
wanted to stop his workday after working eight hours, it would be allowed. The finisher would
need to be driven back to respondent’s office by one of the individuals on the project with a security
badge. Foremen or supervisors had security clearance badges.

137 Duncan further testified regarding the physical requirements of a cement finisher’s job. He
stated that on the O’Hare project, finishers did not lift more than 20 pounds. The job did require
overhead activities, such as using a maul, swinging a sledgehammer, or “grinding and patching.”
He testified that cement floor work was a less physically demanding alternative and he believed

there to be opportunities for floor work in the Chicagoland area.
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138  On cross-examination, Duncan admitted that he was not always at the pour site because his
position required him to be in various places to oversee the entire project. He explained that the
morning meetings were primarily for safety planning, so a planned 10-hour workday could
potentially become a 16-hour workday.

139  He further testified that finishing concrete requires coordination among crew members. If
one finisher steps away briefly, for example, to take a bite of a sandwich, that finisher would need
to catch up to the rest of the crew when he returned. However, he said, “Every person that walks
away increasingly becomes more of an issue.” Duncan testified that he tried to make sure that the
hours worked each day did not exceed eight hours but was unsurprised to hear that in the three to
four weeks that claimant worked on the O’Hare project, claimant worked more than eight hours
every day save for one. If a finisher was sent to respondent by the union and requested to work no
more than eight hours, Duncan testified he would find alternate work that could be finished in that
time rather than pouring the runway which would likely come with overtime.

140 D. Testimony of Dr. Steven Chudik

141 Dr. Steven Chudik testified by evidence deposition on December 16, 2020, and December
28, 2020. Dr. Chudik is a board-certified orthopedic surgeon specializing in shoulder and knee
injuries. He testified that about 50% of his practice is shoulder injuries and that he performs around
300 to 350 shoulder surgeries per year.

142  Dr. Chudik first examined claimant on October 11, 2019. Upon examination, he noticed
tenderness along claimant’s shoulder joint and a decrease of claimant’s passive range of motion in
all directions. Claimant reported that he had not had any right shoulder pain prior to the September
13, 2019, accident. Claimant had positive Neer’s and Hawkins’ impingement tests, which Dr.

Chudik described as being indicative of rotator cuff pathology. He testified that he received
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claimant’s September 20, 2019, MRI. He interpreted the MRI to show “partial thickness tearing
of the supraspinatus, infraspinatus tendons, as well as the subscapularis,” and swelling at the
acromioclavicular joint, all of which were indicative of rotator cuff pathology. He disagreed with
the findings of the radiologist who initially reviewed the MRI, as that radiologist did not find any
rotator cuff pathology. He opined that he had an advantage in reviewing the MRI because he was
able to review it in conjunction with testing claimant’s symptoms, whereas the radiologist only
had the MRI to review. After the October 11, 2019, appointment, Dr. Chudik recommended that
claimant attend physical therapy and removed him from work.

143 Dr. Chudik testified that he saw claimant again on December 4, 2019. He saw an
improvement in claimant’s shoulder at that time. After receiving physical therapy, claimant’s
shoulder was “looser.” However, claimant’s pain was unchanged. At this time, because claimant
had failed conservative treatment, Dr. Chudik recommended surgery. He recommended a right
shoulder arthroscopy, subacromial decompression, and a rotator cuff repair. Dr. Chudik also
recommended claimant continue physical therapy pending surgery.

144  Dr. Chudik testified that he was aware that claimant also went to Dr. Aribindi for an
evaluation at respondent’s request. Dr. Chudik read Dr. Aribindi’s report on claimant’s shoulder
pathology. He stated that Dr. Aribindi believed claimant’s shoulder injury was indicative of labral
pathology. Dr. Aribindi recommended a steroid injection, and, if there was no improvement, “he
recommended potentially an MR arthrogram prior to proceeding with right shoulder surgery.” Dr.
Chudik did not think a steroid injection was necessary, but he did not think it was outside the
standard of care. Accordingly, he performed the injection on May 1, 2020. When claimant returned
to Dr. Chudik’s office on May 20, 2020, claimant reported that he had received a few days of relief

after the injection, but then his pain returned. Dr. Chudik scheduled claimant for surgery.
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145 On July 28, 2020, Dr. Chudik performed surgery on claimant. Dr. Chudik testified that he
performed a diagnostic shoulder arthroscopy, which consists of inspecting the internal structures
of the shoulder. While conducting the procedure, Dr. Chudik discovered “a type two labrum tear
where the labrum with the biceps is torn off the top of the *** shoulder,” a “significant” rotator
cuff tear, and other tissue consistent with a rotator cuff tear. Dr. Chudik considered his findings
during the procedure to be “partially consistent” with his reading of the MRI, as he was correct
about the rotator cuff pathology, but had not specifically noted the labral pathology. Dr. Chudik
opined that both he and Dr. Aribindi had been correct in their findings on claimant’s shoulder.
Further, during surgery, Dr. Chudik testified that he discovered that the biceps tendon had failed
as a result of the labral tear. He performed a biceps tenodesis procedure to repair the biceps tendon.
He explained that he preferred this procedure to other methods of reattaching the biceps tendon
because in his experience, it created better results long-term for surgery patients. Dr. Chudik also
performed a capsular release.

146 Dr. Chudik testified that claimant returned to his care on August 10, 2020. He noted that
claimant had not been able to start physical therapy at that point but had been doing a home
exercise program. When claimant returned on September 28, 2020, he reported that physical
therapy had been going well but he was feeling stiffness and inflammation in his elbow and
shoulder. At claimant’s last appointment with Dr. Chudik prior to the deposition, on November 6,
2020, Dr. Chudik noted concern that claimant had developed adhesive capsulitis, or a “frozen
shoulder.” Dr. Chudik recommended an aggressive course of physical therapy. Dr. Chudik opined
that claimant’s September 13, 2019, accident was the cause of his current condition of ill-being in
the right shoulder. He further opined that surgery and physical therapy were reasonable and

necessary treatments.
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147 Dr. Chudik also reviewed a video from respondent of surveillance footage depicting
claimant. The footage depicted claimant performing various activities, including grabbing boards
for a lawn game of bean bags off of a shelf. Dr. Chudik opined that claimant’s movements were
not inconsistent with the shoulder pathology he believed claimant had. He explained that
individuals with claimant’s shoulder pathology could still “raise their arms overhead and do things
overhead.” Nevertheless, those injuries would inhibit “work[ing] vigorously with the shoulder on
a regular basis.” He disagreed with Dr. Aribindi’s opinion that the surveillance footage
demonstrated that claimant’s shoulder pathology did not warrant surgery.

148 On cross-examination, Dr. Chudik opined that claimant had “a very reasonable chance to
have a good outcome and a good functional outcome” after the surgery. That would include “good
range of motion, good strength, good return of function,” and ultimately allow him to work without
restrictions. Dr. Chudik further opined that six months was a normal time frame for a good
recovery. However, recovery could likely take longer, even up to a year. Dr. Chudik testified there
were many reasons that claimant might suffer from shoulder stiffness post-surgery, and stiffness
itself was a known complication caused by surgery. Additionally, claimant lost critical time
following surgery when he could not attend physical therapy due to Covid restrictions. Claimant
was not able to attend physical therapy until August 19, 2020, a few weeks after his July 28, 2020,
surgery. Dr. Chudik was not able to estimate a date by which he thought claimant would be fully
recovered. However, he did believe claimant was making good progress.

149 Dr. Chudik testified that he did not know the full extent of the tasks performed by a cement
finisher but believed the job to include “lots of reaching, strenuous, repetitive reaching, shoveling,

smoothing.”
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150 Dr. Chudik explained on cross-examination that he performed a biceps tenodesis rather
than a tenotomy. He testified that while a tenotomy is a consideration for some patients, he tends
not to perform them on patients who perform manual labor. He testified that a tenotomy can cause
“cramping pain with lifting and carrying,” leading to limitations in performing those activities. Dr.
Chudik testified that he believed a biceps repair led to more consistently good results as opposed
to only repairing the labrum. He explained that he had been performing biceps repairs for 20 years
and in the last 5 to 10 years, medical literature has backed his opinion. He disagreed with
respondent counsel’s assertion that the medical literature “is on both sides in terms of whether to
repair the labrum in this situation where you do a tenodesis or a tenotomy,” because there was not
sufficient data comparing the two results.

51 E. Testimony of Dr. Ram Aribindi

152 Dr. Aribindi testified by evidence deposition on January 15, 2021. Dr. Aribindi is a board-
certified orthopedic surgeon specializing in knees, shoulders, and hips. He averages about 150
shoulder surgeries per year.

153 Dr. Aribindi testified that he examined claimant once, on March 9, 2020. He prepared a
report on claimant’s condition and an addendum to the report. Upon examination, Dr. Aribindi
noted that claimant reported pain in his right shoulder. Claimant had difficulty elevating his right
arm forward and overhead. Dr. Aribindi also reviewed claimant’s physical therapy records, the
records from Physicians Immediate Care, Dr. Chudik’s report, and the MRI. Dr. Aribindi opined
that the MRI showed no pathology in the rotator cuff or labrum. However, based on his further
examination of claimant, Dr. Aribindi believed claimant to have labral pathology.

154 Based on his examination, Dr. Aribindi testified that he did not think claimant could

perform his normal duties as a cement finisher following the September 13, 2019, accident. He
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thought that claimant could have performed modified duties with no lifting more than 15 to 20
pounds using the right arm.

155 After reviewing Dr. Chudik’s notes following claimant’s steroid injection, as well as
surveillance video prepared for respondent, Dr. Aribindi prepared an addendum to his report. Dr.
Aribindi opined that Dr. Chudik performed the steroid injection in a different spot in the shoulder
than he recommended. Dr. Chudik performed the steroid injection on the outside of claimant’s
joint rather than on the inside. Dr. Aribindi stated that a labral tear would usually not receive any
benefit from the location where Dr. Chudik injected the steroid. However, he noted that
“theoretically” the steroid could flow into the labrum. Additionally, Dr. Aribindi testified that the
surveillance footage depicted claimant lifting his right arm overhead without difficulty. He noted
that claimant was swinging his arms when he walked and was able to carry weights, which was a
change from what was reported to him. Based on claimant’s movement, Dr. Aribindi believed he
was at maximum medical improvement (MMI).

156 Dr. Aribindi testified that he reviewed Dr. Chudik’s surgery report. He testified that he
believed Dr. Chudik found that the biceps tendon was intact. He testified that he believed Dr.
Chudik did not perform a capsular release. After reviewing the surgery report, Dr. Aribindi
testified that, based upon a reasonable degree of medical and surgical certainty, the surgery was
not reasonable and necessary. He based this opinion largely on the surveillance footage, which he
opined showed claimant demonstrating a full range of motion. He further believed it was “overkill”
for Dr. Chudik to perform both labral repair and biceps tenodesis.

157  Dr. Aribindi prepared an additional addendum after Dr. Chudik’s depositions. He testified
that because there were “so many” surgical procedures performed, there was an increased risk of

stiffness in claimant’s shoulder. Dr. Aribindi testified that he has not performed an operation with
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all of claimant’s procedures in one surgery. He opined that had he performed the surgery, he would
expect claimant to reach MMI in three months.

158 Additionally, Dr. Aribindi testified to the billing codes used by Dr. Chudik for claimant’s
surgery. He testified that Dr. Chudik “unbundled” certain procedures and that the seven procedures
listed on the operative report should only be billed as three procedures for insurance purposes.
However, Dr. Aribindi also testified that he does not prepare the medical bills.

159 On cross-examination, Dr. Aribindi testified that he only examined claimant once. He
further testified that an MRI can miss detecting labral pathology in up to 30% of cases and rotator
cuff pathology in up to 10% of cases.

160 Further, Dr. Aribindi admitted that in the surveillance footage, claimant was seen raising
his arm over his head only five times. Contrary to Dr. Aribindi’s prior testimony, claimant was not
seen lifting the bean bag boards over his head. Further, Dr. Aribindi admitted that in the videos,
claimant did not do any overhead lifting. Nevertheless, Dr. Aribindi opined that he concluded that
claimant could return to regular work activities.

61 F. Testimony of Kathleen Mueller

162 Kathleen Mueller testified by evidence deposition on August 31, 2021. Mueller is a
vocational rehabilitation consultant for Independent Rehabilitation Services. She performs
vocational assessments to provide an opinion on employment, loss of earnings, and earning
capacity. She also develops rehabilitation plans for injured workers and helps individuals with
writing resumes, cover letters, interviews, and skills training. She has been a vocation
rehabilitation consultant for 10 years.

163  Mueller testified that she met with claimant on May 24, 2021, and subsequently created a

report. In creating her report, she interviewed claimant and reviewed his FCE reports. She testified
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that based on the April 2021 FCE, claimant was released to work with light to medium physical
demand. As of May 2021, claimant was released to work with permanent restrictions. These
restrictions included: “no lifting above shoulder greater than 19.2 pounds occasionally; desk to
chair, 47.8 occasionally; chair to floor, 47.8; no carrying greater than 37 pounds with his right arm,
no greater than 62 with his left; and then no standing over 4 hours in 50-minute durations.”
Claimant told her that he experienced right shoulder pain daily which worsened with increased
activity. Mueller also testified that claimant reported that he attended school through the eighth
grade and did not have a high school diploma or GED.

164 Based on Mueller’s evaluation, claimant lacked computer literacy, which she described as
a hurdle to navigating an online job search or preparing and amending a resume and cover letter.
She did not think that he would be a candidate for jobs involving computers. She described
claimant as having a singular work history, as he had been performing cement work since 1995.
The evaluation revealed that claimant had low manual speed and dexterity, language usage,
perceptual speed and accuracy, and spatial relations. He scored a little below average in word
knowledge. Claimant scored average in numerical ability and verbal reasoning. He scored above
average in mechanical reasoning. Based on these results, Mueller identified that claimant was
suitable for jobs such as machine operator, finishing inspector, dietary aide, stock clerk, and food
preparation. She determined that his earning capacity was in the range from $11.80 to $19 per
hour. She opined that claimant was a candidate for vocational rehabilitation services.

165 On cross-examination, Mueller testified that she did not speak with anyone from claimant’s
union, his coworkers, or any other cement finishers. She utilized the data from her dictionary of
occupational titles to obtain the requirements of claimant’s profession. She testified that she

believed cement finishing to consist of heavy work, including lifting up to 100 pounds. Mueller
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could not recall whether claimant had discussed working for other employers after his injury. She
had not conducted a labor market survey for cement finishing jobs within claimant’s restrictions
in the Chicagoland area.

66 G. Testimony of Trevor Garcia

167  Trevor Garcia testified by evidence deposition on September 16, 2022. Garcia is a facilities
contractor for ABM Industries, which owns GCA. He has worked for the company for 14 years.
Garcia interviewed claimant when claimant applied for a groundskeeping position with GCA.
168 Garcia testified that the job duties of a groundskeeper include moving for long periods of
time, pushing, pulling, holding, grabbing, and lifting at least 50 pounds. It also requires use of
tools such as mowers, forklifts, Bobcats, snowplows, and groomers. Claimant took various courses
on safety and training prior to his work.

169 Garcia testified that when claimant was hired, he earned $17 per hour. Claimant worked
overtime, and to the best of Garcia’s knowledge, claimant never turned down an opportunity for
overtime work. Garcia testified that claimant’s work was “excellent” and he recommended
claimant for a raise. Claimant received a raise to $20 per hour. Claimant did not report any physical
limitations to Garcia. Garcia testified that claimant might have had the opportunity to be promoted
to the position of head groundskeeper. This would include a pay raise to $24 to $28 per hour. In
March 2022, claimant stopped working for GCA for health reasons unrelated to his September 13,
2019, injury.

170 On cross-examination, Garcia testified that while claimant was off work for his health
condition, GCA lost the contracts with the schools claimant worked at. Claimant attempted to
come back to work for GCA, but the employees in his position had been laid off. Garcia testified

that employees laid off were offered positions elsewhere, but he was unsure if claimant had been
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offered one of those positions. He clarified that the job description required lifting up to 50 pounds,
not over 50 pounds. Any lifting would take up a very small portion of a groundskeeper’s day. He
estimated it would be less than an hour of lifting.

171 H. Arbitrator’s Decision

172 Based on the foregoing record, the arbitrator concluded that the current condition of ill-
being of claimant’s right shoulder is causally related to the accident of September 13, 2019. The
arbitrator noted that prior to his work accident, claimant had never sought medical treatment or
had been recommended to have surgery on his right shoulder. He had never experienced significant
pain in the right shoulder, nor did it affect his ability to work. The arbitrator found Dr. Chudik
more credible than Dr. Aribindi. Specifically, the arbitrator emphasized that claimant experienced
temporary relief after the injection that addressed both the rotator cuff and labral pathologies. Also,
Dr. Aribindi initially recommended work restrictions and possible surgical intervention. After
watching surveillance footage, which Dr. Aribindi described as depicting overhead lifting, he
changed his opinion and concluded that claimant could return to work without restrictions. The
arbitrator found this unpersuasive, as claimant was often obscured in the surveillance footage, was
not lifting overhead, and was lifting below the weight limit recommended by Dr. Aribindi.

173  Additionally, the arbitrator determined that overtime was mandatory for claimant as a
cement finisher and calculated claimant’s earnings accordingly. The arbitrator relied on testimony
from claimant and Golf that a cement finisher could not easily leave a job site before the day’s
work was complete because pouring concrete is a time sensitive matter. Claimant also could not
leave a site on his own, as he needed to be driven by someone with proper security clearance.
Further, the arbitrator noted that claimant’s pay stubs revealed that he worked overtime 13 out of

the 13 days he worked on the O’Hare project, not including the 6 days he missed for reasons
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outside of his control, such as for inclement weather. The arbitrator calculated claimant’s earnings
based on the 13 days claimant worked on the O’Hare project, totaling 164 hours over the course
of 2.6 weeks. Multiplying 164 hours by claimant’s hourly wage of $46.25, the arbitrator calculated
that claimant’s earnings were $7,585. The arbitrator calculated claimant’s average weekly wage
as $2,917.31 ($7,585 divided by the 2.6 weeks claimant worked).

174  Further, the arbitrator concluded that claimant’s medical services were reasonable and
necessary. The arbitrator noted that throughout his treatment, claimant always maintained a chain
of referrals within respondent’s choice of providers and his own two choices of providers. While
Dr. Aribindi did not agree with Dr. Chudik as to the necessity of claimant’s surgery, the arbitrator
specifically noted that Dr. Aribindi’s testimony was unpersuasive as to the reasonableness and
necessity of the surgery. Additionally, the arbitrator noted that claimant’s health insurer had a lien
unrelated to the September 13, 2019, accident. After reviewing the lien, the arbitrator concluded
that the dates of service for the charges did not correspond with the treatment contained in the
record. Rather, the majority of those charges pertained to claimant’s unrelated heart condition.
175 After finding that claimant’s current condition of ill-being in his right shoulder was
causally related to his work accident, the arbitrator also found that claimant is entitled to temporary
total disability (TTD) benefits, temporary partial disability (TPD) benefits, maintenance benefits,
and permanent partial disability (PPD) benefits. Based on the testimony from claimant and Garcia,
the arbitrator found that claimant was capable of earning $20 per hour for an average of 40 hours
per week, for an average earning capacity of $800 per week. As a result, the arbitrator determined
that claimant should receive a wage differential benefit of $1,114.38 per week beginning
September 18, 2019, and ending when claimant reaches age 67.

176 I. Commission’s Decision
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177 A majority of the Commission modified the decision of the arbitrator in part but otherwise
affirmed and adopted the arbitrator’s decision. Specifically, the Commission found that overtime
was not mandatory and recalculated claimant’s wages. The Commission noted that while claimant
“was never explicitly told that overtime was mandatory, the Arbitrator found overtime was
‘implicitly mandatory’ and included overtime in the average weekly wage calculation.” It
highlighted that Section 10 of the Act “explicitly states that overtime is to be excluded in
calculating the average weekly wage.” 820 ILCS 305/10 (West 2018). The Commission noted that
claimant did not work a set number of overtime hours each week, and there was no testimony that
stated overtime was a mandatory condition of employment. Rather, there was testimony that a
cement finisher would be sent to a different job that could be finished in eight-and-a-half hours or
less.

178 The Commission calculated that claimant worked 112 regular hours over a period of 13
days or 2.6 weeks on the O’Hare project. 112 hours multiplied by claimant’s wage of $46.25 per
hour amounted to $5,180 in total earnings. That number divided by 2.6 weeks provided an average
weekly wage of $1,992.31. Based on its recalculation of claimant’s average weekly wage, the
Commission also adjusted its calculation of TTD and maintenance benefits to $1,328.21 per week.
It modified claimant’s TPD award to $2,743.20.

179 Finally, the Commission modified the Arbitrator’s award of PPD. The Commission noted
that the arbitrator correctly calculated that claimant was capable of earning $800 per week. It noted
that based on the modified wage differential, claimant should receive $793.33 per week until he
reaches the age of 67 years old or five years after the final award, whichever is later.

180 Commissioner Marc Parker dissented in part. He found that based on the testimony

presented, overtime was mandatory, and claimant’s overtime wages should have been included in
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his average weekly earnings. Commissioner Parker otherwise concurred with the majority’s
decision.

181 The circuit court of Cook County confirmed the Commission’s decision. This appeal
followed.

182 1. ANALYSIS

183  On appeal, respondent raises three main issues. First, it asserts that the Commission erred
in calculating the wage differential award. Second, it contends that the Commission erred in
finding that claimant’s current condition of ill-being is causally related to the September 13, 2019,
accident, arguing that the surgery performed on claimant was not reasonable or necessary. Third,
in the alternative, it argues that the Commission did not address disputed medical billing.

184 A. Claimant’s Wage Differential Award

185  We first turn to respondent’s contention that the Commission erred in awarding claimant a
wage differential award. Respondent argues that claimant was not entitled to a wage differential
award because he “successfully returned to his occupation as a cement finisher” and because there
was “no vocational expert evidence supporting the Commission decision of lost earning capacity
in suitable employment.”

186 “To qualify for a wage differential award, a claimant must prove: (1) a partial incapacity
that prevents him from pursuing his usual and customary line of employment and (2) an
impairment of earnings.” Copperweld Tubing Products, Co. v. Illinois Workers’ Compensation
Comm’n, 402 1ll. App. 3d 630, 633 (2010); 820 ILCS 305/8(d)(1) (West 2018). Whether each
element is satisfied is a question of fact to be resolved by the Commission, whose determination

will not be disturbed on appeal unless it is against the manifest weight of the evidence. Id. A
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finding of fact is contrary to the manifest weight of the evidence only if the opposite conclusion is
clearly apparent. Durand v. Industrial Comm’n, 224 111.2d 53, 64 (2006).

187 Respondent here argues that because claimant returned to work as a cement finisher after
being released by Dr. Chudik, claimant was not prevented from pursuing his usual and customary
line of employment. In support, respondent notes that claimant performed his duties as a cement
finisher well enough to be asked to return the next day by Lampignano. Further, respondent
suggests that the work completed by claimant as a cement finisher was not incompatible with
claimant’s restrictions from his FCE.

188 We do not find respondent’s argument persuasive regarding claimant’s ability to return to
work as a cement finisher. Here, claimant testified that he experienced right shoulder pain after
performing a day of work as a cement finisher for Lampignano & Sons. Although he was asked to
return the next day, claimant did not think he could continue to bear the discomfort. The duties
that claimant performed for Lampignano & Sons included repetitive motions such as pounding
stakes and pulling concrete. Dr. Chudik, whom the Commission expressly found to be more
credible than respondent’s witness, testified that these repetitive movements could exacerbate the
pain in claimant’s shoulder. Accordingly, the Commission’s factual determination that claimant
could not pursue his usual and customary line of work is not against the manifest weight of the
evidence despite claimant’s attempts to pursue that work.

189 Respondent also argues that in calculating the wage differential award, the Commission
failed to properly consider the evidence related to claimant’s earning capacity. Respondent argues
that the Commission failed to consider that claimant could obtain “flooring” work as a cement
finisher instead of the more physically demanding “curbing” work and that there were ample

opportunities for flooring work in the Chicagoland area. Respondent also contends that the
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Commission improperly relied upon Mueller’s testimony as a vocational counselor because she
“was never even told about the groundskeeping position job which was beyond [claimant’s]
abilities as far as she was told and relied upon.” Respondent additionally claims that Garcia
testified that claimant’s work as a groundskeeper offered career advancement opportunities up to
a salary of $70,000 per year.

190 Here, the Commission had ample evidence that claimant suffered a loss in earning capacity.
Mueller testified that based on an evaluation of claimant, which involved diagnostic tests
evaluating claimant’s strengths in the workforce, she believed his earning capacity was in the range
of $11.80 to $19 per hour. When claimant first found employment with GCA, he earned $17 per
hour, which was in the range Mueller predicted. Based upon the merit of claimant’s work, he was
offered a raise to $20 per hour. While Garcia testified that he considered claimant for a promotion,
claimant was ultimately laid off from GCA. Additionally, Garcia testified that claimant was not
qualified for the positions that earned up to $70,000 per year.

191 Respondent cites Euclid Beverage v. Illinois Workers” Compensation Comm’n, 2019 IL
App (2d) 180090WC, and Haepp v. lllinois Workers” Compensation Comm’n, 2022 IL App (1st)
210634WC, in support of its contention that claimant was not entitled to a wage differential award.
For the reasons stated above, the Commission’s finding that claimant’s earning capacity was
reduced to $20 per hour was not against the manifest weight of the evidence. Moreover, we find
respondent’s reliance on these two cases misplaced, as the cases are clearly distinguishable.

192 InEuclid, 2019 IL App (2d) 180090WC, { 12, the claimant was offered an opportunity to
interview for a warehouse manager position but declined the offer because he did not feel qualified.
Later, the claimant saw a vocational rehabilitation counselor, who opined that the claimant was

not qualified for the position. Id. § 17. In forming her opinion, the vocational rehabilitation
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counselor was unaware that the claimant had performed duties relevant to the warehouse manager
position while he was employed by the respondent and that the claimant performed in a supervisory
role at a previous employer. 1d. On appeal, the court found that the claimant did not prove a loss
in earning capacity. Id. § 34. The court was not persuaded by the testimony of the vocational
rehabilitation counselor because she lacked knowledge of the claimant’s “previous employment
managing employees as a delivery manager, which would have likely broadened the scope of
possible employment opportunities.” Id. Here, Mueller was not aware of claimant’s employment
with GCA at the time of her testimony. However, this is not because claimant was dishonest about
his prior work history. Claimant obtained employment with GCA after meeting with Mueller.
Additionally, claimant’s position with GCA allowed him to work within the restrictions outlined
in the FCE. Accordingly, his employment with GCA would not have meaningfully broadened the
scope of possible employment opportunities beyond what Mueller opined.

193 InHaepp, 2022 IL App (1st) 210634WC, | 74, the Commission discounted the opinion of
a vocational counselor. The vocational counselor opined that the claimant was qualified for certain
jobs. However, the claimant would need to undergo training to truly be considered qualified for
such employment. Id. { 73. The vocational counselor could not identify any jobs similar to the
claimant’s original line of work. Id. Finding that the opinion of the vocational counselor was
largely speculative, the appellate court affirmed the decision of the Commission to discount the
vocational counselor’s testimony. Id. Here, Mueller’s opinion was not based on such speculation.
In identifying suitable employment and claimant’s earning capacity, Mueller referenced claimant’s
FCE and his restrictions, ran diagnostic examinations, and ultimately did name types of
employment similar to claimant’s work as a cement finisher and groundskeeper. For example,

Mueller testified that claimant could find suitable work as a machine operator.
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194  “Itis the function of the Commission to decide questions of fact, judge the credibility of
witnesses, determine the weight that their testimony is to be given, and resolve conflicts in the
evidence.” Shafer v. Illinois Workers” Compensation Comm’n, 2011 IL App (4th) 100505WC,
1 35. Accordingly, we do not find that the Commission’s decision was against the manifest weight
of the evidence.

195 B. Whether Surgery was Reasonable and Necessary

196 Respondent next argues that the Commission erred in finding that claimant’s current
condition of ill being is causally related to the September 13, 2019, accident because claimant’s
July 28, 2020, surgery was not reasonable and necessary.

197  Generally, to recover under the Act, a claimant must have sustained an injury that arose
out of and occurred in the course of his or her employment. McAllister v. Illinois Workers’
Compensation Comm’n, 2020 IL 124848, § 32. It is undisputed that claimant was injured at work
on September 13, 2019. At issue is whether claimant’s right shoulder surgery was reasonable and
necessary. Under section 8(a) of the Act (820 ILCS 305/8(a) (West 2018)), a claimant is entitled
to recover reasonable medical expenses which are causally related to an accident arising out of and
in the scope of her employment and which are necessary to diagnose, relieve, or cure the effects
of the claimant’s injury. See Absolute Cleaning/SVMBL v. Illinois Workers’ Compensation
Comm’n, 409 Ill. App. 3d 463, 470 (2011). “Whether a medical expense is either reasonable or
necessary is a question of fact to be resolved by the Commission, and its determination will not be
overturned on review unless it is against the manifest weight of the evidence.” Id.

98 Respondent bases this argument solely on the testimony of Dr. Aribindi, who testified that
claimant’s surgery was neither reasonable nor necessary and that claimant could return to work

full duty based on the surveillance footage gathered by respondent. Respondent further argues that

-27-



2026 IL App (1st) 242555WC-U

because Dr. Aribindi opined that the rotator cuff pathology noted by Dr. Chudik was not present
on the MRI, it was not significant. Finally, respondent posits that in the time claimant was waiting
for surgery, he never attempted to work as a cement finisher, and therefore the Commission erred
in not relying on Dr. Aribindi’s testimony. We find respondent’s arguments unavailing.

199 Here, both Dr. Aribindi and Dr. Chudik testified that claimant had not experienced right
shoulder pain prior to his September 13, 2019, accident. Claimant received a physical evaluation
from both doctors. Dr. Chudik initially believed claimant to suffer from rotator cuff pathology. On
the other hand, Dr. Aribindi believed claimant to suffer from labral pathology. Following Dr.
Aribindi’s advice, Dr. Chudik performed a steroid injection on claimant. Claimant felt brief relief,
but ultimately his symptoms reappeared. It was then that Dr. Chudik performed surgery, at which
time he found that claimant suffered both rotator cuff and labral pathology. Dr. Aribindi initially
thought that claimant might be a candidate for surgery but later testified that he changed his opinion
after seeing the surveillance footage. The arbitrator noted that Dr. Aribindi’s testimony was less
credible than Dr. Chudik’s, as Dr. Aribindi testified that the footage showed claimant lifting
objects overhead, which he was not. The Commission adopted the arbitrator’s finding in this
regard.

1100 In resolving factual matters, it is within the province of the Commission to assess the
credibility of the witnesses, resolve conflicts in the evidence, assign weight to be accorded to the
evidence, and draw reasonable inferences from the evidence. Hosteny v. Illinois Workers’
Compensation Comm’n, 397 Ill. App. 3d 665, 674 (2009). In fact, we owe the Commission
heightened deference because of its expertise in the medical area. Long v. Industrial Comm’n, 76

I1l. 2d 561, 566 (1979). Based on the evidence presented, we cannot find that the Commission’s
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decision to rely more heavily on the testimony of Dr. Chudik over that of Dr. Aribindi, was against
the manifest weight of the evidence.

1101 C. Whether the Commission Addressed Disputed Medical Billing

1102 Finally, respondent argues that “there are legitimate disputed medical billing issues that
were never addressed by the Commission” because Dr. Aribindi testified that the surgical charges
were not reasonable in terms of the medical bills. Whether medical expenses are reasonable and
necessary is a question of fact for the Commission, and the Commission’s determination will not
be overturned unless it is against the manifest weight of the evidence. Shafer, 2011 IL App (4th)
100505WC, 1 51. Section 8(a) of the Act states that a respondent is responsible to pay for “all the
necessary first aid, medical and surgical services, and all necessary medical, surgical and hospital
services thereafter incurred, limited, however, to that which is reasonably required to cure or
relieve from the effects of the accidental injury.” 820 ILCS 305/8(a) (West 2018). This includes
medical, surgical, and hospital services provided by the physician, surgeon, or hospital initially
chosen by the employee.

1103 Here, the Commission expressly affirmed and adopted the decision of the arbitrator
regarding those issues not addressed in its decision. Thus, it affirmed and adopted the decision of
the arbitrator regarding medical expenses. The arbitrator specifically found that the services
rendered by Dr. Chudik were reasonable and necessary. Accordingly, under section 8(a) of the
Act, respondent was required to pay those related to claimant’s care by Dr. Chudik. Additionally,
while Dr. Aribindi disagreed with the services Dr. Chudik billed for, the arbitrator noted that she
did not find Dr. Aribindi’s testimony credible. While the Commission did not explicitly address

the issue of medical billing, it adopted and affirmed this portion of the arbitrator’s decision.
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Because we find that claimant’s treatment was reasonable and necessary, we do not find that the
Commission’s decision was against the manifest weight of the evidence.

104 IVV. CONCLUSION

1105 In light of the foregoing, we affirm the judgment of the circuit court of Cook County, which

confirmed the Commission’s decision.
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