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NATURE OF THE ACTION

Independent Executor of the Estate bréught an Amended Estate Citation seeking turn-over
of Real Estate to the Estate from Respondent, successor Power of Attorney of the Decedent,
arising out tﬁe presumptively fraudulent transaction. The Trial Court denied R§Spondent’s
Motion to DEismiss the pleading pursuant to 735 ILCS 5/2-615 and granted Respondent’s
Motion to Dismiss the pleading pursuant to 735 ILCS 5/2-619. The Appellate Court, Third

District, affirmed.

ISSUES PRESENTED FOR REVIEW

The issue is whether the Trial Court erred in granting Respondent’s Motion to Dismiss the
Estate’s Amended Citation pursuant to 735 ILCS 5/2-619. In doing so the Court held that
a secondary siuccessor power of attorney cannot be retroactively activated by showing the

first successor agent was ixn fact incompetent on a previous date in question.

. STANDARD OF REVIEW

Appellate review of ruling on dismissal by the Trial Court pursuant to a Motion brought |
under 735 ILCS 5/2-619 is de novo. Krilich v. American Nat. Bank and Trust Co. of
Chicago 334 Tll. App.3d 563, 569, 778 N.E.2d 1153, 1160, 268 Iil.Dec. 531, 538 (2™ Dist,,

2002) | |

JURISDICTION

This appeal is taken as of right, pursuant to Illinois Supreme Court Rules 301 & 304, from
a final and appealable Order entered on February 4, 2014 in favor of the Respondent-

Appellee. (C. 899; R. 33-35; A 39-41). Notice of Appeal required under Illinois Supreme
e
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Court Rule 303 (a) & (b), was timely filed on February 21, 2014 (C. 901; A 6). Thereafter
upon the Decision rendered by the Appellate Court, Third District, on August 1, 2016, a
timely Petition for Leave to Appeal pursuant to Illinois Supreme Court Rule 313 was filed

and allowed on November 23, 2016. This Brief is timely filed pursuant to the Rule 315(h).

STATUTES INVOLVED

755 ILCS 45/2-10.3 (b) “An agent is not liable for the actions of another agent, including
a predecessor agent, unless the agent participates in or conceals a breach of fiduciary duty
committed by the other agent. An agent who has knowledge of a breach or imminent
breach of fiduciary duty by another agent must notify the principal and, if the.principal is
incapacitated, take whatever actions may be reasonably appropriate in the circumstances

to safeguard the principal's best interest.”

STATEMENT OF FACTS
Pursuant to a Power of Attorney executec.:l on or about January 18, 2005, Respondent
(hereinafter “Rodney™) held successor Power of Attorney for the Decedent (hereinafter
“Thomas™. (C. 104-105; R.19; A 25, 54-55). On December 1,2011, Rodney was a grantee
in deeds executed on December 1, 2011 and recorded January 3, 20'12; Grantor of which
was Thomas. (C. 99-103). Prior to the Execution of the Deeds in question, Thomas’s
primary Power of Attorney had been his spouse, Doris Shelton (heréinaﬂer “Doris™). (C.
104-105; A 54-55). It is uncontroverted that on December 1, 2011 Doris was in Jact
incompetent and unable to rnanagé her own affairs. (C.120-883, C. 894-895; A 78-79).

Doris being in fact incompetent, Rodney as her successor was Thomas’s Power of

N



Attorney. Doris’s incompetency further illustrated by the fact that Thomas, as Power of
Attorney for; Doris, executed one of the Deeds in question transferring Real Property of
Doris to the I{{odney. (C.99-100; R.25-26; A 31-32, 49-50). Petitioner, (here.inaﬂer “Ruth
Ann”) brougjht an Amended Estate Citation seeking turn-over of Real Estate to the Estate
from Rodney, successor Power of Attorney of Thomas. (C. 93-105; A 43-55). Rodney
brought Motions to Dismiss pursuant to 735 ILCS 5/2-615 and 735 ILCS 5/2-619, (C.
109-119; A 56-66). After briefing and oral argument, the Trial Court denie‘d Rodney’s
Motion to Dismiss pursuant 735 ILCS 5/2-615, finding said incompetency to have been
properly pled; and nonetheless, granted Rodney’s Motion to Dismiss pursuant 735 ILCS

5/2-619. (C. 899; R. 33-35; A-5, 39-41)

ARGUMENT
This case is a:bout fraud. It is about the presumption of fraud that exists when a principal
makes a gift 'éo an agent under his power of attorney. Thils case is about a man, Rodney,
who is claimed to have denied his sister, Ruth Ann, of her inheritance from her father
(Thomas) by defrauding the father. The Trial Court by its ruling on the Motion to Dismiss
pursuant to 735 ILCS 5/2-619, affirmed by the split decision of the Appellate Court, has
imposed an uhreasonable and un.reélistic burden on Ruth Ann, as well as each and every
heir, administrator, executor or person in interest by requiring there be a certification of the
prior agent’s competency in existence at the time of the presumed fraudulent_ fransaction
by holding that proof of the incompetency of the first agent could not be prove;n later. How

1s such a person who has been wronged by such fraud ever able to overcome such a hurdle



since such things are usually only discovered after the fact and without the cooperation of

the defrauder?

In a perfect world, no would defraud anyone, and everything would be above board ‘and
not hidden. But there are those that engage in fraudulent activities, and they do so in such
a manner that the fraud will not be discovered. As such fraudulent activity is discovered
some time affer the fraud has been perpetrated. This is undoubtedly the reason why
limitations periods for bringing actions based on fraud do not start to run until. the ﬁ"aﬁd is

discovered,

The uncontroverted fact reflected by the record is that Doris, the first agént under Thomas’s
Power of Aﬁorney, was incompetent at the time Thomas signed the deed giving a farm to
the Rodney. (C.120-883, 894-895; A 78-79). " The treatment records of Dofis, authored
at or about the time the records were generated, reflect as such; the Physician’s Report of
Dr. Jurak, while later authored, reflects as such. Nothing to thé contrary has been presented

by Rodney, nor does Rodney appear to dispute that fact.

Whether such incompetency was established at the time the deed was signed or a few years
later doesn’t change the fact that Doris Shelton was incompetent. (C.120-883, C. 894-895;
A 78-79). Thus, the second named agent under that Power of Attorney, Rodney, was in
fact Thomas’s agent when the deed conveying the farm to him was signed by Thomas.

(C.104-105; A 54-55). Thus, the presumption of fraud arises.



The law recognizes the elxistence of a fiduciary duty owed by agents under powers of
attorney to the principal even though the agent in question was not the first named agent.
“When a pefson is designated as an agent under a power of attorney, he has a fiduciary
duty to the person who made the designation...[t]he mere éxisrence [emphasis added] of a
fiduciary rele;tiohship prohibits the agent from seeking or obtaining any selfish benefit for
himself, and;if the agent does so, the transaction is presumed to be fraudulent.” Spring
Vallej Nursing Ctr., L.P. v. Allen, 2012 IL App (3d) 110915, 977 N.E.2d 1230, 1233, 365
[Il.Dec.131, 134 (3" Dist. 2012). Any conveyance of the principal's property that either
materially beﬁeﬁts the agent or is for the agent's own use is presumed to be ﬁéudulent. Id
This rule applies not only to conveyances of the principal's property by the agent to a third
party on bchq.lf of the principal, but also to conveyances made by the principal directly to
the agent. Jd fat 123l4, 135.

In Spring Valjley, as in this case, the person who ended up with the 15r0pe1’cy at issue is the
one who was named in a Power of Attorney. Contrary to the assertion of Rodney, the Law
in Illinois imllaoses a duty on Rodney by virtue of being named on said POA. While an
agent is under no duty to exercise the powers granted by a POA, when exercised the agént
| shall act in good faith for the benefit of the principal. 755 ILCS 45/2-7(a). (jnce a person
has accepted; appointment said agent “must act in accordance with the principal's
expectations fo the extent actually known to the agent-and otherwise in the principal's best
interests” 755 ILCS 45/2-7 (b). If a court finds that an agent is not acting for the benefit

of the principal said Agent may be removed. 755 ILCS 45/2-10 (b). And “co-agents” may



not be named by a principal in a statutory short form power of attorney for property under
Article Il or a statutory short form power of attorney for health care under Article IV, (755

ILCS 45/2-10.5).

The general fiduciary relationship between the grantor of the poWer and the grantee is “as
a matter of law”. In re Elias, 408 Ill. App.3d 301, 946 N.E.2d 1015, 349 Ill.Dec. 519 (1*
Dist. 2011) citing White v. Raines, 215 11l.App.3d 49, 59, 158 Ill.Dec. 478, 574 N.E.2d
272, 279 (5™ Dist. 1991). This duty attaches whether or not the Power of Attorney
designee is “activated” or not. /d, at 320, 1033. And, the duty attaches absent any evidence
the Power of Attorney was used. n re Estate of Lashmett, 874 N.E.2d 6_5, 369 Ill. App.3d

1013, 314 111 Dec. 155 (4™ Dist. 2007),

In re Eljas, 408 Ill.App.3d 301, 320, 946 N.E.2d 1015, 1033, 349 Ill.Dec. 537 (1* Dist.
2011) Respondent was POA under both a health care power of attorney and a “durable
general power of attorney” that “granted broad powers to [the POA] to handle and dispose
of {the Principal’s] real and personal property” In re Eligs at 306, 1022, 526. To avoid
liability Respondent claimed in part that she had not “activated” her POA until some
seventeen (17) months after being named as POA. Id. at 320, 1033, 537. The Court found
this claim to be “neither legally nor factually sound”. Id at 320, 1033, 537. The Couﬁ
went on the state:

“Second, Elias [Decedent] executed.a separate health care power of attorney to

goverﬁ any medical decisions. The durable power of attorney granted broad powers

to McDonnell [Respondent] to handle and dispose of Elias' real and personal
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propf::rty. The LPL transfer-on-death document was executed after Elias' grant
of th%e general durable power of attorney to McDonnell. Likewise, the alleged
gifting of the personal property occurred afer the power of attorney was executed
[emphasis added] and McDonnell became Elias' ﬁducimy; Thus, McDonnell was
Elias' fiduciary at the time of the execution [emphasis added] of the LPL transfer-
on-death document and the disposition of the personal property.”

The LPL transfer-on-death document, naming Respondent as sole beneficiary, had been

executed pric?r to Respondent’s claimed POA activation and a portion of the digposition of

personal property had occurred prior to Respondent’s claimed activation. Jd.

In this case, since Rodney was in fact named as a successor POA well before the date the
deed(s) in question were executed conveying the real property to him, Rodney, as a matter
of law was a fiduciary on the date the deed(s) were executed. Combined with the
undisputed fact that Thomas’s primary POA (Doris) was incompetent thus placing Rodney
in the priméry position, there was well more than “mere existence of a fiduciary
relationship”‘ with the Decedent. As such there can be no doubt Rodney, the successor

Power of Attorney, can be “retroactively” activated as Power of Attorney of Decedent,

Thomas Shelton,

Moreover, in the companion case to this matter, 03-14-0685 (121199), the Third District
further recognized the duty of a successor agent under 755 ILCS 45/2-10.3(b) to protect
the principal ;when that successor agent is aware of the first agent breaching his fiduciary

duty to the principal. § 2-10.3(b) states:



“An agent is not liable for the actions of another agent, including a predecessor
ageny unless the agent participates in or conceals a breach of ﬁducz‘ar;y duty
cc')mrréitred by the other agent. An agent who has knowledge of a breach or
immiﬁent breack of fiduciary duty by another agent must notify the principal and,
if the principal is incapacitated, take whatever actions may be; reasonably
appropriate in the circumstances to safeguard the principal's best inrerfest.”

[emphasis added].

This demonstrates that successor agent does owe a duty to.a principal, “activated” or not
as reflected By statute |
Looked at inzthe light of Spring Valléy, In re Elias, and 755 ILCS 45/2-10.3, Rodney, by
virtue of being named successor Power of Attorney for Thomas, was a fiduciary of Thomas
whether “activated” or not. Combined with the undisputed fact Thomas’s ﬁrimgry POA,
Doris, was incompetent thus placing Rodney in the primary position, there was wéll more
than “mere existence of a fiduciary relationship” with the Decedent. As such it is clear
Rodney, the successor Power of Attorney, can be “retroactively” activated as Power of
Attorney of Decedent, Thomas Shelton. The danger of holding otherwise is well stated by
Justice Sch:n;idt of the Third District in his dissent:
“1 suggest that the majority’s view allows a successor agent under a POA, who
knows full well that the designated attorney-in-fact is incompetent, to engage in
self-dealing before either seeking a physician’s declaration of incompetency, or a

court order to the same effect.” (A102-103).

10



CONCLUSION
The undisputed facts of this case clearly show Respondent-Appellee was the fiduciary of
the Decedent who ended up Decedent’s Real Property. Coupled with the application of
Law the burden shifts to him to prove the transaction tfansferring the Real Estate to him
was not fraudulent. He may or may not be able to rebut that presumption, ﬂowever, if

was error for the Trial and Appellate Court to relieve him of that burden.

Respectfully Submitted,
ESTATE OF THOMAS SHELTON

Petitioner-Appells
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This is 13 P 18, estate of Doris

THE COURT:
Shelton. There's also 13 P 17, estate of Thomas
Shelton.

MR. HUPP: Correct., They're consclidated, your

Honor.

THE COURT: Correct. This cauSe comes before the
Court on Mr. Seigler's motion to dismiés amended
citation (petition) pursuant to 2-615 of the Code of
Civil Procedure. Okéy. Mr. Seigler. |

MR. SﬁIGLER:I Thank,yoﬁ, your Honor. May‘I sit
while I argue? |

THE COURT: Yes, that's finé.

MR. SEIGLER: Thank you. This is coming for

‘hearing on my motion to dismiss amended citation filed

previously, your Honor. Mr. Hupp has filed a response
to my motion. I did not file a reply. I chose to stand
on my petition in light of his respoﬁse.. |

In terms of these.éroceedings, yoﬁr
Honor, the document originally fiied is entitléd

citation. I take that to mean a citation petit;on"in

conformity with the probate code, a petition before the
court is required in order to seek the issuance of a
citation by the court against third parties. That being

said and that assumption being made, I have filed a

g2 Y
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. motion to dismiss pursuant to Section 2-615 of the

amended citation petition. .I'm certain that the Court
has had an opportunity to review,

courtesy copies to you.

. in what I think is the real thrust of the issue or

issues in the case.

Mr. Hupp's petition_for citation
critigally,alleges that_Rodney Shglton, my cl;ent, was
the actual empowered agent uﬁder the power oﬁ attorney
executed by Thomas Shelton, which is-attached to his
petition'as Exhibit C.- Now, yoﬁr Honor, this actual
préceeding ig only in the estate‘ofrThOmas Shelton,  in
the estéte of.Doris Shelton, so we are only conéerned
with the power of attorney of Thomas Shélton, that
Exhibit C. He has alleged that by reason of the .
existence of principie ageﬁt‘relationship,under that
written powef of attorney that fiduciary relationship

existed between Thomas and Rodney Shelton at the time

the December 1, 2011 deed was executed by Thomas Shelton

on his own behalf.

that a fiduciary relationship existed is in Paragraph 6

of his amended citation petition where it is alleged

that at the time of the execution of the deed, and I

quote, "Doris Shelton was incompetent." This ?s the

;ﬂ 3

We have all submitted

I will just hit the highlginnts

The apparent basis for the assertion

#9
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allegation in its entirety. There are no other

allegations pertaining to other facts that might sSupport

the condlusion, be it legal or factual or both, t}lat

this'WOman -~
THE COURT: I think it's both.
MR. SEIGLER: 1It's both. That this woman was

incompetent. The basig for my motion is that he has to

do more than that. Because this is a citation petition
doesn't mean under the prcbate code that the issuance of

that citation ig automatic. You*re not able to just

request on.behalf of an‘interested person that the court

issue a citation without depending upon the nature of

the citation meeting your burden of proof. And --

THE COURT: Hold on. It isn't that they meet their

burden of proof. You're saying that the pleading

requiremeﬁts thét_would apply to any other complaint
pursuant to the Civil Procedﬁre Act fact'pleading.state 
as we are, also apply to these petitions. 1In essenée,
I'm looking at this just like I would a comﬁlaint in
saying is this a legal conclusion or is.it a fact, it is
fact specific enough to gi?e.you some reasonable basié
to know what you're defehdiﬁg againsﬁ, What are they

Saying is wrong?

I beliéve that's correct, your Honor.

A
A R

MR. SEIGLER:
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You do have to look at it as any other complaint under
Illinois law; however, there's an added aspect to thig
which I think changes the landscape very much so and

that is that this is a fiduciary relationship

allegation. And under the citation proceeding, }Hldgr_

the structure of citation proceeding undér the probate

code, if a cditation is issued at‘léaSt under the

document that's been filed here, Mr. Hupp is asking you
to issue that citation, try the right and title to

property and, in essence, shift that burden onto my

client as if the incompetent allegation israbsolutely

'tfuewf It is only: -- that burdennhas_shiﬁted to'him.in

terms of the presumption of fraud only if the fiduciary

-relationship is pleaded and proven. That is their

‘burden.

THE COURT: So it has to be proven.

MR. SEIGLER: At least a prima facie case.

THE COURT: 1It's almost like a gummary judgmént

proceeding. .In other words, the pleading itself has to

have sufficient proof under the probate code to

establish a basis.
MR. SEIGLER: I think so. I think the prima facie
description that you see in the case law is what is

meant. In other words, enough to survive a motion for a

Z_ 5 o Al
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directed finding. And that's critical because 6f tpg

fact that the power of attorney itself, which undex

Illinois law has to be strictly construed, defines wwhen

someone is incompetent for purposes of that power of

attorney, so the confines of that instrument have to be

construed strictly and that is what dictates what

‘happens to the people that are inside that document ., He

doesn't become an empowered agent unless,thé things that

are described in the instrument occur.

THE COURT: Okay. Incompetence is defined legally

notwithstanding this power of attorney anyway, but I

understand what you're saying. In addition, ‘it's

specifically defined in the power of attorney. Okay.

Mzr. Hupp?
MR. HUPP: - Your Honor, the Court has recognized
this. We're at the pleading stage here. We're not at

the proof stage. We pled that Doris Thomas's

incompetency removed her as agent'under her husband's
power of attorney thus making Rodney Shelton agent under
said power of attorney. There was a deed; therefore, a

presumption would arise if proven. We intend to prove

that, your-Honor.

At this point we are simply at the

pleading stage and really his motion to dismiss is

A -
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really a motion to strike because it's pursuant to g1s,
He's not bringing in other affirmative'mattersj It's
simply a pleading stage and we have pled the nec?sasary

things to establish a prima facie case, so I think for

that reason the motion should be denied and they should

be required to answer the petition.

THE cotRT: Okay.

MR.‘SEIGLER: May I just say one thing? I
understand exacﬁly what he's saying and a part of me
certainl? wants to recognize that that's where we should
be. I'm a little concerﬁed because‘thié is a citation
petition an& if'We're:éoingjto héve an evidentiary':_
hearing on his petition for the issuance -of alcitation .

where he still has the burden, then I understand what

~he's saying.

MR. HUPP: Exadtly.

MR. SEIGLER: But the regquest that he has made is
that based on his petition you issue a citation: That
igs a little bit different than the average complaint
with an answer and a trial on the merits; That's the
only confusion I have here. | |

MR. HUPP: Look, it's my unaersﬁanding if they file

an answer we are going to have a hearing where I have

the burden of proving the facts which lead you to issue

LT an
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verified petition the burden shifts.

of proof.

the citation,

You're almost in a contempt mode. Not

THE COURT:
contempt. What I'm saying is in a contempt proceeding

If it isn't, you

can still have a contempt proceeding but the burden

stays on the movant, the petitioner, and I think what

Mr. Hupp is saying is he agrees that he has the burden

If we get beyond the pleading stage that his

pleading does not shift the burden to you that

‘apparently -- I don't know if his position is it isn't

sufficient enough to do thét,_but it is sufficient
enough to state an action for the ciﬁation'proceeding.'
I'm not sure, but here's what I'm going to do today: I
ag?ee with Mr. Seigler's aggessment of thé pleading
itself. I'm going to strike it without prejudiée to

just state someocne is incompetent is both a 1egal.

conclusgion and a factual conclusion. It's one of those

situations where the law .and facts:sort of intertwine.

 There'sg definition of what incompetent means. I'm not

going to say what needs to be pled, but how about the

Physical or mental conditien that caused incompetence.

Incompetence isn't a medical condition. 1It's a status

based on the law. And if this were a complaint, a

pleading, I agree, right now the only thing in this
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-these events occurred at this point in time.

S

complaint in this petition is a lggal conclusionr T

think you have to state some basis why -- WithQUt having
to prove them at this stage, what happened that caused

you to conclude that she's incompetent. I think you

. have to put diagnosed with Alzheimer's or demgntia,

There was

a limited guardianship in place. I don't know. Do you

'sée what I mean though?

MR. HUPP: Well, we are gathering medical ;ecérds..
One docﬁor is giving us a little trquble,.bup we do have
reéords: We can plead facts. I felt for fact pleading
that this was gufficient. | | '

THE COURT: I don't think you need to attach all

the medical records. I think that, for instance, and

again, I don't want to prejudge anything that_might be
coming on down the line, but if you at least had a

diagnogis from a doctor of a condition that at least

reasonably could cause someone to be legally

incompetent, that's probably enough. Now, that doesn't
1 .

get Mr. Hupp beyond this hurdle that you're concerned

with, Mr. Seigler, and he's acknowledging thatj"

MR. SEIGLER: There's another hurdle that. I may

perceive, and I may be wrong on this, but I don't know

how. " This ig a time-based problem, It is temporal in

L St
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nature and the actual power of attorney defines for itg

purposes and for the status of the parties undexr that

power of attorney what incompetency is and I have to

disagree. I don't think that if we pull some doctor to

say well, you know, I think she's incompetent on
November ofizoil, but. I never made a record of it and 1

never said so, I don't think that'g at all sufficient to

gét him past his hurdle because the entire premises of

his éase is based on this power of attorney and hothing
else.

THE "COURT: Judicial aeclafation or certification
by a physician, and'if'that‘happeﬁs, then this man steps
from successor to attorney-in-fact: Let's read‘it.

MR. SEIGLER: It's Paragraph 8 of Exhibit C, your
Honor, Last page actually of the.e#hibits of»;hé

amended citation petition. That's where he's named as.

succesgsgor.

THE COURT: Okay. 'Perspn is unable to give prompt

and intelligent consideration to business matters, as

‘certifiéd by a licensed physician. Can someoné dd that
postmortém? f have no idea and I'm not going to judge
today.

MR. SEIGLER: The problem, your Honor, is I think

that the status of Rodney Shelton as of December 1,
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2011, has to be determined by this instrument and I just

-- I cannot imagine that a physician can now say
actually on November 30th I don't think she could make
those décisions and now his fiduciary status arises ag g

result of a yet heretofore unrecorded opinion from some

doctor who is loéking back.two years.

- THE CoﬁRT: I don't know. You might be right.
Perhaps one. of the dbctors did come to that éohciﬁsion.

MR, SEiGLER: Well, true. I'm not séying théti--
all I'm saying'is that proof, that.fact needs to bel
within the strict construction language of this power of
attorney for thié man to ha?e become'an.
attorneyjianacﬁ. So if‘it’s theré,'it's there, but I

think we have to look at this definition of incompetence

in order to make that final determination.
THE COURT: Well, for now I agree.

'MR. HUPP: His argument is premature, your Honor.

THE COURT: I agree.

MR. HUPP: I think there's other opinions besides

from the doctor they treated Doris Shelton as

incompetent by having her husband gign a deed without

her powef of attorney.

THE COURT: You're going to need some law that

would basically eliminate some clear language. For

21 AN
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purposes of Paragraph 8, a person shall be considered

incompetent if, and it gives you three ways. SO whether

some other person has an opinion, I don't know that that

will ever matter, but I'll leave that to you and I think

this is all premature and academic.

Today my decision is this: The
pleading that is on file I believe bears only a
conclusion. I think it needs some more factual

allegations than are there. And I understand what

you're sgaying, Mr. Seiglér. The argument will come if
and when Mr. Hupp files his amended pleading. Now,

under these unique ‘circumstances, I don't know that
discovery is what he needs to determine exactly‘what he

can plead factually is complete'yet-

MR. HUPP: Well, I'm going to need to get the rest

of the medical records, and I may be back here, your

Honor, in the next week or so with a contempt reguest on

one particular doctor that we have not heard from. We

sent out subpoenas two months ago.

they were géing to be providing us the records and he

has not done that and we're trying to deal with them to

find out to comply. If not, I'm going to be back in

here,

THE COURT: " You're going to file a petition for

7 12 AR
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-contempt and we're going to issue or set it for hearing

on the rule. We're dealiﬁg.with‘a‘doctor. Myl
inclinatiOn‘will be you fill out your contempt petition,
we notice it up first for an issuance of a rule if that
gets the doctér‘here. If tﬁe doctor doesn't show up for

the rule, then maybe it gets issued if it's a verifieq

'petition and the‘reality.of what can happen if the rule

is issued and you fail to show up or do something we’'ll

take baby steps, but I understand what you're saying.

MR. HUPP: I would like 30 days to amend to give me

time to do that with the docter.

THE 'COURT: I was actually gding'to sﬁgéest 45,
MR. SEIGLER: I don't have a problem, Judge. I'll
be gone for much of November anyway; |

THE COURT: Normally 30 would be what you wquld get

even if you -already had enough to just amend, but I know
that you're collecting at least some more inforhation.

MR. HUPP: I'm hopeful that the doctor will come

around.

THE COURT: I think you can dismiss it without
prejudice with leave to file or strike it, either one.
It'g the'initial pleading stage. Call it whatever you

want .

MR. HUPP: It's a 615 motion. It's not a motion to

L AR
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dismiss.

THE CQURT: I don't know if I agree with that.

It's a motion to dismiss.

MR. SEIGLER: Striking or dismissal.

THE COURT: Sure. It can be called dismisg with

leave to replead. Okay.

MR. SEIGLER: Thank you, your Honor. 8hould we set

a status?

THE COURT: Sure. Do you want to just set it about

45 days out to see what gets filed?
' MR. SEIGLER: Why don't we set it 60 days. out.

That way I might even be able to do a response and move
it along a little bit.
THE COURT: Sure.,

MR, SEIGLER: Middle of December(

THE COURT: 12th or the 13th; it's a Thursday,

Friday.
MR. HUPP: Either one is all right .in my calendar

as long as it's in the afternoon.

THE COURT: What about December 1lth at 2:157?
That's a Wédﬁesday. |

MR. HUPP:‘ That's okay with me.

MR. SEIGLER: That's fine.

THE COURT: 2:15 on December 11th.

Ao
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STATE OF ILLINOIS ) |
88:

COUNTY OF GRUNDY )

I, SARA E. OLSON, hereby certify that T
reported stendgraphicglly the proceedings had éﬁ the ‘
hearing in the above-entitled cause, and that the abpve
and foregoing is a true, correct, aﬁd‘complete
tranécript of my stenographic notes so taken at the time

| - .

and pléc% hereinbefore set forth,

Datel: jf/]/_/’y/ | B - g' 2.&AM T —

SARA E. OLSON, CSR
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STATE OF ILLINQIS )

COUNTY OF GRUNDY )
IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT

?' ' GRUNDY COUNTY, ILLINOIS F:ll-lEEI:’

) 2013-P-17 MARO'? 20

ESTATE OF THOMAS SHELTON

2013-5-18 g
ESTATE OF DORIS SHELTON ) 20 ﬂ/ &
anuum aﬂUHW Bhirx

REPORT OF PROCEEDINGS had in the above-entitled

cause before the HONORABLE LANCE R. PETERSON, Judge of

said Court, on the 4th day of February, 2014.
APPEARANCES :
MR. GEORGE C. HUPP
Attorney At.Law
Appeared on behalf of Ruth Ann Alfbrd;
_MR..DARRELL K. SEIGLERV |
Atﬁorney At Law

; Appeared on behalf of Rodney I. Shelton.

A 99~

L "



10

11

12
13
14
15
16
17
18
19
20
21
22

23

24

o

"~

THE COURT: 13 P 17; the estaté of Thomas Sh&altgn'
and also consolidated with 13 P 18, estate of DorﬁLs
Shelton. And this cause comes before the Court on a
motion to dismiss filed by Rodney Shelton; that's. to
dismiss én amehded citation in the proﬁate proceeding.
And that is a two-prong motion, a portion based on 2-615

of the Code of Civil Procedure, a portion based on 2-619

of the Code of Civil Procedure. Gentlemen, are .you

ready to procéed?
MR. SEIGLER: Yesh'yﬁur.Hénor,
.MR' HUPP: Yes.
" THE CQURT; lOkay. Mx. Seigleiu

MR. SEIGLER: Thank you, your Honor. Do you mind

. 1f I stay seated?

THE COURT: Sure, that's fine.

MR. SEIGLER: First, your Honor, just'in brief
chronology, Mr. Hupp, for the executor, filed an’ amended

citation that's‘actually_a_petitioh for citation on

December 2nd, 2013. I filed on behalf of Rodney Shelton
a motion to dismiss under 2-615 and 2-619 of the Code.

Mr. Hupp filed 'a response to my motion. I filed a reply

to his response and latest Mr. Hupp filed a supplemental

exhibit to the response to the motion to dismiss, which

is what purports to be a physician's report signed by

A
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Dr. Daniel Jurak, J-u-r-a-k. |
THE COURT: I received a copy. Did you file the

.0original, Mr. Hupp?

MR. HUPP: File the original what?.
THE‘COURT: Report, the supplemental report.

MR. HUPP: To my knowledge, we did. You don't haye

that ini the file?

THE COURT: I got courtesy coples. I'm not saying

it's not there. Don't panic.'
MR. HUPP: To my knowledge, our office did that.

THE COURT: - Okay. So the original is in the court

file; S¢ I got a copy of it. That's fine. - I gqt
courtesf‘copiesh i reviewed all of that. I just want
to make Sure‘it's in the court file.

MR, SEIGLER: ‘Shali I‘coﬁtinue?

THE COURT: Yes.

MR..SEIGLER: I then filed a suppleﬁental feply
baged just in specific response to the supplemental |
exhibit,‘your Honor. The issues are well briefed I

think and I'm certain that the Court is fully familiar

with the submissions of both of us. I would like to

summarize, if I could, my position. I don't want to

take too long. There's a lot of law that's cited. I

will try to hit high points,

A0
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First, I believe that the court ijggye

here, your Honor, despite the fact that the indom;uatence

of Doris Shelton is factually discusged in the

pleadings, I believe that's a key allegation, but the

real core issue'here is the legal status of Rodney.

Shelton as of December 1, 2011, not hisAlega1>gtatus
that mightrbe retroactively looked upon by someone in
connection with this court proceeding. The ekecutof's'
claim is féunded solely on the power of'attOrney of
Thomas Shelton, Thaﬁ ié Exhibit‘C-of the amended

petition, It is completely founded on that, on the face

of the pleading itself. Rodney Shelton is alleged to

occupy the legal status of succesgsor agent under that

power of attorney as of that specific date, the date of

the deeds at issue, Decembér 1, 2011. That power of -

attorney is the legal instrument ﬁpon which the claim is

founded, and as I hafelbriefed,'l think fairly

completely requires as any_other power or contract or

legal instrument of significance it requires

construction by the Court, Construction by the Court

where the substance and words and meanings of a document
are unambiguous is a question of law. Here this’
particular power of attorney is for the period of time

pricr to the 2011 amendment to the Power of Attorney Act

RS
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is a statutory short form power of attorney for

broperty. It contains all of the language ingludixu;

boilerplate definitions that the statute calls fox
This power of attorney as and including statutory
language is, I would submit, unambiguous and as such as

a matter of law in Illinois for -- I couldn't go earlier

than about 140 years ago, your Honor, that power is

required to be strictly-conétrued. Strictly construed

means that you don't include meaning or substance by

attempt or implication. It means exactly what it says,
I think that what I've said so far today is indisputable
under Illinois. law. That béing said, the exe?utor has
alleged that Mr. Shelton wés, as qf December_l, 20i1;

the successor or sudcgséor égent under the power of
attorneyibased on an allegation OQtéide of -the Pdwér.of
attorney that Doris Shelton was incompe;ent that daY-

' The entire thrust'éf my mot#oﬁs both. as
té the failure of the amended petition, amended c¢itation
as a pleading and the affirmative matter that defeats it
under 2-619 which T did not submit affidavits because
the submission is based on the faqe of the plééding, the
face of that pleading including of course the power of

attorney, which is an instrument on which the claim ig

founded. Paragraph 8 of the power of attorney has to be

P A_g,%
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strictly construed. It is the singular paragraph th

-not alleged

6
at
designates a successor agent, agents aétuélly.in Order
and desigﬁates when this agent isrempowered and:tlﬁgly o
occupies that legal status.
Paragraph 8 is very simple; It's the.

statutory language. 1If the initial agent dies, not

here, becomes incompetent, that's_what we're here for,
résigns or refuses to a&ceét the office of agent, ‘thens
the successqr.agehts are named in order and then very
definitively Paragraph 8 states for purpés¢8‘0f;this
faragraphaila person shall-be.cbnsidered'to be
incdmpetent'if‘and-while the pe:son isna hinorf n§t'
hefe,'or an adjuaicated incémpetent,'there's no
adjudication of incompeteﬁt as to Doris Shelton and it's
either, incompetent or disabled pgréon under
the Probate Act of Illinois, or the perscn is unable to
give prompt aﬁd-intelligent consideration to business
matﬁers, as

certified by a licensed physic¢ian. . That is

not alleged in the original amended citation in any

manner.
Now, there is the factor that has come

into play as of January 30th that Mr. Hupp has submitted
a physician's report of Dr. Daniel Jurak. It is not

dated. I have to assume, and hopefully Mr. Hupp can

,Z e : AT
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clarify, that this was done and signed in the last

couple of weeks. If it was done before December 1,

2011, then on its face it contains information thax;

would be impossible to be set forth because the d{:ctor.

says that he is basing his opinion in this report from a

time period of March 2011 through -- I'm soxry =-- Ffrom

records from 2008 through the date of Doris. Shelton's

death, which was December 20th, 2012. I'm not cextain

as to whether Mr. Hupp'isrincluding this as a

certification by a licensed physician,Within the meaning

of Paragraph 8, but I'm going to assume that. Assuming

that, you can't do that. The legal status of Rodney

Shelton and.his fiduciary relationship that he would

>occupy with his father cannot be retroactively

determined 13 months or more later based upon a
physician's report that did not exist on or prior to

December 1, 2011. And under Paragraph 8, a

certification by a licensed physician, we all know what

certifications are, your Honor. Certification is an

official statement that gsomething is true, accurate,

genuine, et cetera.

THE COURT: You're saying arguébly you have that

now but it didn't exist before Deceémber 1, 20117

MR. SEIGLER:  Yeah, exactly, it did not exist on

Loy
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that date or before that date and under Paragraph g the

legal status has to have arisen as of December lf <2011,

the dates of the deeds., 1It's imposgsible for what to

have occurred by way of & physician's report that ig

dated January 30th, 2014. For that reasonlaldng with

the strict‘construction are requirements and the general
law surrouﬁding powers'of.atﬁorney and the'fac; that the
entiretYof.;he executor's claim'aﬁ ité_core iﬁ PY¥emised
aﬁd.fpunded on the power qf‘éttérney, ;he-re;éeﬁlﬁhat is_
sought under thé allegations contained in ﬁhé ameﬁdéd“

citation cannot be granted. It éannot'form‘a cognizablé

legal claim either as a pleading or if we assume that

‘there is a claim stated then the terms of the power of

attorney in Paragraph 8 are affirmative matter that

completely defeat that claim and those allegations.

That is the heart of it.

There are a variety of cases, your

Honor, that I have cited that flesh that out. a bit, .but

the executor has the burden of pléading and prQ?ing the

existence of a‘fiduciary relationship and here it is
alleged to have existed as a matter of law based on a

power of attorney. That power of attorney controls
requires strict construction and the executor's ¢laim

cannot go forward. Thank you.

ez . k¥
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-adjudicated incompetent,

THE COURT: All right. Tharnk you. Mr. HUpp?

MR. HUPP: Your Honor, I've had the pleasure in my

36 year career as an attorney to handle cases that are a

first impression and I think this is a case of first

impression. We have not had the powers of attorneym._
along for‘very iong, for about 25 years, 26 years.,

Mr. Seigler, I think, does a very good job of laying out
the isspe here before the Court. And the issue is‘can a
doctor's certification three years after the fact

retroactively activate an agent under a power of

attorney. I think it can. I do think that this is a

case of ‘first impression. There's no case on this and
we might make some new law depending on how you decide

1

this casge, your Honor.

Now, he says strict construction. -

- Truly Paragraph 8 does'say that for purposes'of-this

Paragraph 8 a person shall be considered to be -
incompetent if and while tﬁe person is a minor or an

. She was never an adjudicated
incompetent or disabled person, or‘the person is unable

to give prompt and intelligent consideration to business

matters; as certified by the physician. Okay. ' She does

not have to be adjudicated. She can simply be certified

as a disabled person or as a person whc ig unable to

la AW



10
11
12
13
l4
15
16
17
18
18

20

21

22

23

24

give prompt and intelligent consideration to busix1e;2
matter% as certified by the licensed physician. The
purpogse of the physician certifying is simply‘tor
éstablish.the fact. Thé timing as:to‘when thatfs done
is really irrelevant, o
| okay. The doctor_is saying on December
1st; 2011, Doris Shelton was incompetent; therefore,-
that meant that on December 1lst of 2011;'Rodney Shelton
ig the %ctivated agent under the power of attorney. . |
Now, I think Mr. Seigler's argumenﬁ here is did Rodney
Shelton knéw that his mother was incompetent so- as tb --

for him to have knowledge that he now had a duty under

the agent, under the power of attorney. And I'm going

. to point to two specifics things that are already in the

court file, your Honor. Number one, thé_medical records -

that we have attached to our first response to the

motion to dismiss; which, .if you look through .those, you

will see that Rodney Shelton was quite active in the

care of his mother around that time. So he was aware of
the fact that his mother was in need of that tYpe of
care and very likely was aware of the fact that she was

incompetent.
Secondly, the deed that forms'the basis

for this cause of action where he was deeded the farm

/oox &3}
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was signed by his father, but we also attached a deed in

which Doris Shelton was the. grantor and Thomas Shelton
as her aéent undef the power of at;orney for Ehe_
property is signing the deed to Rodney Sheltoﬁ'and.
Reéina Sheiton. Okay. Furﬁher eviaence that Rodney

Shelton was aware of the fact that his mother was

incapable of signing a deed at the time. Because why

else would he have his father sign the deed to him for

Doris's interest in the farmland? And so we have here a

certification by a doctor definitely showing that Doris

Shelton was incompetent as a person who was not able to’

make decisions at the time 'and therefore that ‘activated
Rodney Shelton and, furthermore, Rodney Shelton knew at

the time that his mother was incompetent and I think

that is very critical here. The whole basis of our.

basing this on the ﬁower of'attorﬁey for propeftY, your
Honor, is the facﬁ that of the law that says Ehét if he
has received a gift when he is the agent under a power
of attorney the burden of proving the validity of that
gift shifts to him and that's why this was brought  in

the first place. That's all I have to say.

MR. SEIGLER: Briefly, your Honor.

THE COURT: Yes. So just totclarify, S0 you're

acknowledging, Mr. Hupp, the certification letter from

2T B =
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Dr. Jurak was obviously done after 12/1/11 and.I think

sometime recently probably as a result of what you.

discovered in your discovery process thus far?

MR. HUPP: Correct. It's taken some time, your

Honor, to get the records. It's taken some time. Ag
you know, doctors are slow to do these things.

THE COURT: T just wanted to clear that ep ﬁor the

record because yoo_asked-aeqoeetion and it wasn't

specifically answered., - | |
MR.'HUPP}' I appreciete that. Thank you.

MR. SEIGLER: What Mr.'Hupp-submitted to the Court,

frankly, I believe it ignores all the law that I have

cited,'every bit_of it. First of all, this isn't abouﬁ
Rodney’Shelton's knowledge of his mother's incompetence.
If we go to knOWIedge, your Honor, -actually that's kind
of an important point because let'S'say that someone
deals with an'attorney-in-fact, a third party in . a
transactlon where that attorney in- fact is actlng'on
behalf of the pr1nc1p1e under the power of attorney

How would that third party_ever, ever know'thet they
were actually dealing with the person they were supposed
to be dealing with other than the terms and descriptions
in the power of attorney and that euCCessor agent |

status? So you would say well, was there an

Loy '. ' .- ) Ky
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adjudication? The answer is no. Was there a Certijified

finding by a licensed physician that you can show me?

The answer is ho. So any knowledge would be whether one

of those two things existed, not whether or not SoOmeone
knew or suspected that Mrs; Shelton was incompetent;
because, again, we're confined to this power Of attorney

and the legal status of this maﬁ on the date thaﬁ the
deeds were signed. | |

Now, it truly 1s a casé'of‘firét
If the submission by tﬁe éxecutor is that
you can retrdéctively‘make'someone*Somethihgrthey
weren't at‘thé.timewof‘the cperative event, there ig
absolutely no law to that effect and it is counter
intuitive inAevery regard. It does not make.sénsei And
let's rehember what the bufden and questions of fact and
law are here; the existehce of a fiduciary'relationship.
at the time of a transaction is what kicks in this

fraudulent Presumption. In other words, an agent under

these circumstances under a power of attorney where
that's the basis for the fiduciary relationship'ﬁas to
do some self dealing or receive some benefit from the
transaction at a time when fiduciary relationship |
actually exists under this power of attorney; that

fiduciary relationship cannot exist unless Paragféph 8

P . ' /kg%l ‘
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is satisfied. If this were a guardianship or an '
adjudication of disability, your Honor, for disabled
adult, -the physician's report would be as a matter of

law, statutory law insufficient. It's not within 9g

days in terms of evaluation, none of that.

THE COURT: We're not there. This is separape, I

understand that argument.

MR. SEIGLER: I just want to clarify that argument,

. your Honor.

THE COURT: ‘Sure.
AMR.-QEIGLER:' In brief summary, I disagree-
wholeheartedly that this cguld-be é'fact of fitgt'
impression or that an?}law in Illinbisvsupports‘the

position of the executor. Thank you.

THE COURT: ' Okay. This all comes down to ‘that very

second line, the persoﬁ is unable to give prompt and
intelligent consideration to business matters, as
certified by a licensed physician. It's'a‘very narrow
igsue, The certification, does it need to have happened
before or -- in essence, I think whét Mr. Hﬁpp'é '
argument.is is thét because she'was.in fact incompetent
and that you can have a ceftificatién later that'

retroactively satisfies the requirément of the power of

attorney document. That's the argument. Whether or not

. ﬁ2-9 - | 38
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we ever make any law with this I-think is certainly vet
to be determined because are we all going to acknowledge
that this is just step one? The, 0n1Y.issue'that‘tlie‘

Court is deciding today is who impacts whose burden down:

the line.

MR. SEIGLER: I don't‘agree. This is an issue for

citation and they have to prove.
THE COURT: I'm a pragmatist. You two are npired_ip

probate-law‘at this moment. Let's say I grant YOux-r

motion. It's an iséue preclusion. That's all it is.

It doesn't end-tﬁis case. - All that-does”isfSay.he‘—- he

doesn;t get the pfesumptibn-undef'the PpA.--If'

Mrs. éheltpnwas incompetent at the time she transferred

real estate( it's a void franeactionf is.it'nét??

MR. HUPP: Your Honor, we're dealing here with

‘Thomas's transfer to Rodney. We have not dealt yet with

the issue of Doris. That's separate.

THE COURT: Okay. And Thomas you're saying was not

vyet -- he was still fite
MR. SEIGLER: Right. The essential fact is, your
Honor, Thomas Shelton signed deeds under -- fo¥ his own

benefit for himself and for his wife who had appointed

‘him for power of attorney. The attack is on -- because

it has to be based on a fiduciarytrelationship that this

7 a0 B
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man occupied with someone. The only way that can happen
from the executor's perspective is under the Thomas

Shelton power of attorney. If Doris Shelton wag

incompetent, Thomas Shelton and this man stood in g

fiduciary relationship. That's what counts and anythipg
That.'s the

egsence of it.
THE COURT: Okay. Got it, 'I‘unde;standif
MR. SEIGLER: So -~ '

THE‘COURT:. It doeg resolve the entire cause.’
MR. SEIGLER: It does. - Okay.

THE COURT: Okay.

MR. HUPP: But we are at the pleading stage here?

THE CQURT: Sure.

MR, HUPP: We set forth enough to have a valid

pleading, your Honor. .

THE COURT: Well, there's two separate issues.

- There's two separate bases here.

MR. HUPP: I understand. Just for clarifiCation,
we have not brought anything in the estate of Doris

Shelton to set aside the deed that was done on her farm.

THE COURT:  No, I understand.

MR. HUPP: That's not one of the issues here.

THE COURT: I know., The issue I have to decide is
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17
based on 2-615 when you file a pleading that i8 bageq
entirely on a document, a power of attorney and the
specific language that deals with the specific issue

that the whole thing hinges on in that very document

‘defeats you# claim, then you have not pleaded a case

under 2-615, 'And then I think Mr. séigier has_also

just, belt and suspenders{'filed_é 2;619-motion,. If you
Qant to look ét it. from ﬁhe 2-619 angle, thisipléaﬁing,
this proceeding is based on, agéin, a document and the
specific ianguage in the document agaiﬁ defeats the.

claim. 8o he's saying thé document itself requires

another attachment to your pleading under 2—6i5 that you

better attach the certification ox adiudicaﬁion.to fully
plead it, thié proceeding under 2-615, and he says 1if
you don't like that, Judge, it doesn't mattef undér;
2-619. When you read the aocumept'itself; this"
certification or adjudication.had'té occur before
12/1/11, and that's plain languagée and that's the end of
it. Thbse‘are the two issues ﬁhat I have to .decide.
~MR. HUPP: I don't agree with the Courth'sEatement_
that that adjudication had to occur before Deqember‘lst.
THE COURT: I said that was his argument. I i

haven't ruled. I fully understand. I understgnd} I'm

saying that is what Mr. Seigler's position is on those

V3 32 438
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two sections of the Code of Civil Procedure.

Okay. ©On the 615 motion I'm going to
deny that; - I'm going to grant the 2-619 motion. I'm
going to deny the 615 motion, Paragraph 8; as Doris
Shelton was inéompeﬁent at the tiMerf_the exeéution of
ﬁhe deeds'Rodney shelton had succeedgd. ' The form, ;hg
POA in the first paragraph befdre the-def;nitiQn says,
Paragraph 8, if any agent named by me sﬁéll die, becdme
incémpetent, resigned, éo he's plugged the triggering
event which. I think takes it out of 615. li.think he can
leave that and lhe doesn't have to attach the |
certificaﬁion that you say had to happen'befdfe." But
after ;eading everything, I agree with Mr. Seigler's
argument ﬁhat I don't think you can retroactively é-yeér
of two vyears later submit é certification or the
document thatzis specifically referred to in tﬁe“POA and
have retroactive effect. I think that we allE ‘
acknowledge that no docﬁor certified her as being unable
to.manage‘her financial affairs at the time. We all
acknowledge there was no adjudicétion at ﬁhe tiﬁé that,
in essence, the certification that wouldrtrigger that
POA hés occurred two years later. it's occurred twé |

years after the évent. I think therlaw allows it from
everything I've read. So I'm going to deny the 2-615

[ 33
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motion for the reasong I stated, but grant the 2-61g9

motion. I think that's what you cited.

MR. SEIGLER: It is, your Honor.

MR. HUPP: For clarification purposes, your Honor,
a final order that is appealable? You don't

feel we need certifying language in thig?

THE COURT: No. Now that you clarified -- I did

understand the potential for future proceedings, but I

think I agfee with you both.

MR. HUPP: I just needed to know this is'a case of

first impressiOn-I‘believé,

- THE COURT: Right. I agree.. I think you both have

stated and I think I agfeé ﬁhere's no Caaé out there. I
think the way'ﬁr. Seigler has put'it,lthe'reason i:{sha
éésé Of'first‘impressibn.becausé there's no case out

Is that a

there that has taken your position, Mr. Hupp.

fair way?
MR. SEIGLER: Or there is no case, yeah, that

approaches it, correct.

MR. HUPP: Well, the problem'is the power of
attorney law waé passed in ‘1987, éd thatfs not'a'very
long time for cases to come up.  This is a unique casgi

THE COURT: Sure. | )

MR. HU?P; I think it's an interesting éner The

Ao
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appellate court needs to make a decision.

THE COURT: I agree. And the appellate court is

the place to make new law more 8o than the t?ial‘coart

usually.
MR. SEIGLER: Do you want an order?

THE COURT: Yes. Thank you, gentlemen.

(Proceeding concluded.}
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. STATE OF ILLINOIS )

) S8
COUNTY OF GRUNDY Y

I, SARA E. OLSON, hereby certify thate T

reported stenographically the proceedings had at the

hearing in the above-entitled cause, and that the above .

and foregoing is a true, QOrréct,-and complete

transcript of my stenographic notes so taken at the time-

and place hereinbefore set forth.

Date:.gg*7"|q - - é;QLffEEJ£&b~w.Cl%ﬁ%-«Q”

SARA E. OLSON, CSR

Ls TS



"IN THE CIRCUIT COURT OF THE THIRTEE&TOIILSIDICIAL DISTRICT ~ - =
7 ~ GRUNDY COUNTY, ILL FILED
2013-9-17‘4ns01-idat‘ed witf)EC 0-2 2013

)
, . )
ESTATE OF DORIS SHELTON. ) . : .
. ) 201-RI8 | ﬁ’m&fdﬁ?
T ' GRUNBY QOUNTY BiReTY ek

ESTATE OF THOMAS SHELTON

* . AMENDED CITATION PURSUANT TO
- 755ILCS 5161 -

Comes now ESTATE OF THOMAS SHELTON, by its Executor Ruth Amn Alford, by and
 through her attorneys, Hupp, Lanuti, Irion & Burton, P.C., and for Petition of this court 20 I;ssu; 8
citation to discover information and/or to recover property against Rod:}ey Shelton and Regina

Shelton states as follows;’ - =~

1. By Order of June 5, 2013 Petitioner was named as Exécutor of the above captioned estate.

2. At all times relevant and material, including December 1, 2011, on’ Petitioner’s best
information and belief, Citation Respondent Rodney-Shelton held Power of Attorne}:’ as agent |
of THOMAS SHELTON; and, successor POA for Doris Shelton. See attached Exhibit A

3. Citatién Respondents were grantees in deeds executed on December 1, 2011 al_ld -réco‘rded‘
January 3, 2012; Grantor of which was decedent, THOMAS SHELTON. See attached.

* Exhibit B.

At the time of the execution of the deeds by THOMAS SHELTON, on information. and
belief, Citation Respondent Rodney Shelton was still the agent under the power of atfomey-
property aforesaid. . :

5. As set forth in pleadings previously filed by Rodney Shelton in this matter, Rodney Shelton
held successor POA for THOMAS SHELTON pursuant to Power of Attorney executed on or.
about January 18, 2005, See Exhibit C. - ' o

6. Prior to the execution of the deeds in question: |
a) From March 2011 Doris Shelton was obs

short term memorization; q lt Dori
ect Dorls

. b) Medical treatment records through, and beyond, December 1, 2011 re
Shelton’s continued confusion and cognitive impairment; - B )
¢) Abnormal EEG of 9-15-2011 found “features that would be. consistent with

diffuse cerebral dysfunction”; i .
d) On orabout October 4, 2011 Doris Shelton was diagnosed with Dementia; . .

¢) Records for Doris Shelton thereafter reflect progressive decline in cognitive level,
disorientation and hallucinations, : ‘

erved to have confusion and lack of

09 AW
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@), L ~ |
EXecutor Ruth AmAlford, ~ ~

10.

- be set aside.

11.

For reasons, including but not limited to, the progressive effects of the diagnosed Dementia

as set forth above, Doris Shelton was unable to manage her affairs due to said,me'nt:al’

deficiency and was incompetent at the time of the execution. of the foregoing de{sdsv

As Doris Shelton was incompetent at the time of the -execution of the foregoing deeds,

Rodney Shelton had succeeded to and was the POA under the power of attomey (Exhibit C) o

which created a fiduciary relationship between THOMAS SHELTON énd Rodney Sh§1top.

Therefore the conveyances from THOMAS $S
was presumptively fraudulent, |
It is‘ the burden of Rodney Shelton to show by clear and gg{ivir;cing evidence tgi‘ the
transaction was fair and equitable, and failing such showing, Petitioner request the s§1 eeds

Petitioner is unable to prepare a full inventory of the estate and properly administer th_e estate
without initiating a citation action against Rodney Shelton and Regina Shelton. g

WHEREFORE, Petitioner prays that a citation issue against Rodney Shelton a.nd.‘R.t_f:’gina Shelto?

A
B.

commanding them as follows: -~ - = | - o |
. . o the inventory and administration of the estate.

To appear to answer questions relevant to the - the subs
Enter an Order setting aside the foregoing deeds and conveyance; and, conveymg 1 .e subject

real estate in to the deceased’s Estate; and,
For such other relief as the C_ourt may direct.

By one of her attorneys

. Michael W Fuller ARDC 6278799

Hupp, Lanuti, Irion & Burton P.C.
Attorney for the Executor

227 W. Madison St.

Ottawa, IL 61350

815-433-3111

815-433-9109

HELTON to Rodney Shelton, the fiduciary,
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MAY INCLUDE POWERS TO-PLEDGE, SELL OR OTHERWISE DISPOSE OF ANY REAL OR FERSONN- PROPER
Y THS FORM, DOES NOT 1POSE A'DUTY ON YOUR AGENT To EXERCISE GRANTED POWERS: BUT WHEN POWERS ARE EXERC

? AGENT. A COURT CAN / ‘ E AGENT >
’ TAKE AWAY THE POWERS OF YOUR AGENT IF IT FINDS THE AGE 1€ POWER IN THE MANNER

THIS POWER OR A COURT - i RCH ‘
ACTING ON YOUR BEHALF TERMINATES IT, YOUR AGENT MAY EXE ECTION 34 OF THE I

1{?\2;(556%}?”0.!‘&% YQUMAY DESIRE. IF THERE § ANYTHING ASOUT THS FORM THAT YOU

, aﬁn@r: of ﬁiturrwg ot .Li..doy of—ﬁﬂ-ﬁh‘%ﬁ-g—‘&%?“

I Doris E. Shelton,' 950 N Kinsman Road, seneca IL 61360 SS#S

. ILLINOIS STATUTORY SHORT FORM POWER OF ATTORNEY FOR PR'O:ANoue YL
: { i l ! \ ’ L] " . . ' o
ITICE) THE FURPOSE OF THIS POWER OF ATTORNEY i5 TO GIVE THE PERSON YOU DESIGNATE (YOUR "AGENT' ) BROAD POW! O YOU OR AP?ROVAL
WO A B Neo, YOUR AGENT WILL HAVE
, DISBURSEME! TS.AND SIGNIFICANT ACTIONS

JE CARE TO ACT FOR YOUR BENEFIT AND INACCORDANCE WITH THS FORM AND REEP A RECORD OF REER, T 0 MAY NAME SUCCESSOR
I NOT ACTING FROFELL R OVIDED BELOW, UNTIL You .

 JNDER THIS FORM BUT NGT CO-AGENTS, UNLESS YOU EXPRESSLY LIMIT THE DURATION OF T N G HOUT YOUR LIFETIME,
s THE POWERS GVEN HERE T roroy sromr Fom

1R YOL! BECOME DISABLED, THE POWERS YOL GIVE YOUR AGENT ARE EXPLAINED MORE FULLY INS STATVIORSHORT O
’ 5 W EXPRESSLY PERMITS THEUSE O RENT
ATTORNEY FOR PROPERTY LAW- OF WICH THS FORM S PAR (SEE THE BACK OF TS FORM). THAT UM BXRESLU TS e o s A LAWYRR TO

mey Act Otitolal Skatutory Form:
[R=:)

139, Etioctive June, 2000
e T e 1

42-28-8150

Tntart rama ond sdaress of prindpal) .

Rond, Seneoa IL 61360 :

o By _husband, Thomas. ¥. Shelton, 950 N Kinsman
s Tindar] home ond oadress & agwill . , )
ot In porson) with respect 1o the following powers, o3

msy;-ln"?ed {my "cgu'ﬂ") to,aet for ms nnd.in my nome (a ony wdy | could . ;
FQShorai,arm Pewer of Attorney for Property Lé:r" (Indelng ’;Il o:\andmshis}. but subject o any. fimitotions on of additions to th.n quc[ﬂed powsrs 'anwd '
or ows . . , . B : ‘
| £TRIKE OUT ANY ONE OR MORE OF THE FOLLOWING CATEGORIES OF POWERS YOU DO NOT WANT YOUR AGENT 1O HAVE, FAILURE TO STRIKE THE

VYICATEGORY WILL CALISE THE POWERS DESCRIBEDIN THAT CATEGORY TO BE GRANTED TOTHE AGENT, TO
4GH THE TITLE OF THAT CATEGORY,) - - ‘ ' » .

afronsadtions. .+ . g} Refirement plan tronsactions. * (1) Busindss opsrutions.
I-tasttiuflon tronsoctions, . " () Soddl Securlly, employment and miltary senvics () Borrowing fronsacfions.
d.bond trensactions, . bensfits, - S ' {n)- Estote transactions. g
wsonol property transactions, © o () Tox.motters, (o} *Allother proparfy powers a4
It box transoctions. : <) Clolmg ond litigotion, : transactions,’ : _
+ and annulty frnsacflons, -~ - (k) Commedity and option tonsactions, « : o '
‘ THEY ARE SPECIFICALLY DESCRIBED BELOW.)

5 ON AND ADDITIONS TO THE AGENT'S POWERS'MAY BE INICLUDED IN-THIS POWER-OF ATTORNEY. ¥

.

isem opproprlate, uch.as.o.prohlbifion_or.gonditions og,tha sola of perticulor stock of real estate or specla

STRIXE OUT A CATEGORY YOU MUST BRAW.

powars granted cbove shall not include the following powers-or shall be modified or: Umlted In.the. fqﬂqﬂﬁ_ﬁ%ﬁ;ﬁg b%h:;:v Yl:gu gayarh}’n;l;f:t ;:ny;pgdﬂc '

dafined in Section 3-4 of

[}
L

[

DBATIONS . . ...

. ' .
[} ' .

'
[ ' . ’

odd any othér delagable powers Inc]

*iion 1o the powsrs granted bova, | gron! my egent tha followling powers (hara ,;ou ma
e eyoke or amend any trust specl

s, oxsrclsa powers of oppolniment, name or change beneficloriss or folnt tenants er ravo

[

ﬂcgtly refsrred to balow)s .

uding, without limitation,

,-,"Power +o_make gifts

i o : has ..1 of inrie 5 o i'l ants

L LT -
H

_lower to aXersisa my Triust poWers - — '

13

ELHAVE AUTHORITY TO EMPLOY OTHER FERSONS AS NECESSARY TO ENABLE THE AGENT TO PROPERLY
\GENT WILL HAVE TO MAKE ALL DISCRETIONARY DECISIONS, [F YOU WANT TO GIVE YOUR AGENT THE
POWERS TO OTHERS, YOU SHOULD KEEP THE NEXT SENTENCE, OTHERWISE IT SHQULD BE STRUCK OuT) '

At shall hove the right by written Instrument fo delepate any or allof the foragolng powers Involving diserationary d
select but-Such delegetion moy be omendador revoked by any ogent {inciuding any successor) named by me who Is acting un

[

EXERCISE THE POWERS GRANTED IN THIS,
RIGHT TO DELEGATE DISCRETIONARY

scislon-tnaking,fo ony person of pefsons

derthis power Stattomey * |

o
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"N JHE BEGINNING DATE OR DURATION I§ M.Agf BY INITIALING AND COMPLETING EITHER {OR BOTH) OF THE FOLLOWING!) o

6 | 2 .Tf;f!_ power of attornay sholl become effective mwenf e ’ ——— /

et ———

1N pows 1o fIrsl lake aliact] ]

‘a

. FadedT o Towts dala of svent Jurng your Werwas, wooh o8 caurt deurminalinn W) your GRbIly, when you Wanl
(") Thispower of . my.death.. = '
. Jhis.powar of aflornay shall t’f m’“."” on TRRATT & Tuhare, 957e ar wvanly SUeh 8 450 FRraminaTa, ol your Labiliy, whan vou wanl this powes 10 1wmjnois. plar o yaur dearhy

.
ldﬂ'
L

U WISH TO NAME SUCCESSOR AGENTS, INSERT THE NAME(S) AND ABDRESS(ES) OF SUCH SUCCESSOR(S) IN THE FOLLOWING PARAGRARH.)
238 i any ogent nomad by ma shal die, become:thcompatant, £s3ign or refuss 1o acespt theroffice of agant, | name the Jollowing fedch to act alone and successively,

3 ordar named} as sucsessor(s to such oganyy 0¥ §On Rodney I. Shelton :
! daughter Ruth Ann Alford E ' L e
‘ hile the person Is @ minor of:en edjudicated incompetant or-dlsabled parson or

Purposas of this paragraph 8, o person-shall ba considered fo be incompatent If and w

~¢gon Is unablo to give prompt ond Infalligant consideration’to"business matters, a8 cartliied by @ licsnsed physicion, . :
¥ A COURT DECIDES THAT ONE SHOULD BE APPOINTED, YOU MAY; BUT: ARE

U WISH TQ NAME YOUR AGENT AS'GUARDIAN OF YOUR ESTATE, [N THE EVEN -
- FQUIRED TO, DO SO B RETANING THE FOLLOWING PAMGRATPE':. THE COURT Wik APPOINT YOUR AGENT IF THE COURT FINDS THAT SUCH APROINTMENT
(FFRVE YOUR BEST INTERESTS AND WELFARE, STRIKE OUT PARAGRAPH'S IF YOU DO NOT WANT YOUR AGENT TO ACT AS GUARDIAN) .
bo appointed, | noininate the agent acting under this power of attomay as such guordian, fo serve witheutoond orsacury.

e ————— e

9. Ifa guordian of my estate fmy proparty) Is to

). Tom fully Informed os 1o all the contents of this form ond undaratand the Ful Import of this groat of powers to'ry egent, _ .
. ' .' R . ' . . | ™ . e ' ) . . .
3 Signed___ Ly € f T"%gaf'm ' "
“'r Dorls Beoghélton - W T o
OW. IF YOUINCLUDE SPECIMEN

2UMAY, BUT ARE NOT REGUIRED T6), REQUEST YOUR AGENT AND SUCCESSOR AGENTS T0 PROVIDE SPECIMEN SIGNATURES BEL
TURES IN'THIS POWER OF ATTORNEY, YOU MUST COMPLETE THE-CERTIFICATION OPPOSITE THE SIGNATURES OF THE AGENTS) |
" Signafures of ogent fond successorsf ., v v ., ..+ lucelfy.that the signotures-of my ogent {and successors) ofe correct, .,

T - e , e T
{awcesior ny;n;) T s ' , }pil-‘l;‘p?“
g openl) o . - — . l R , pdnidped
WER OF ATTORNEY WALL NOT B EFFECTIVE UNLESS I 5 NOTARIZED AND SIGNED 7 7 'LEAST ONE ADDITIONAL WITNESS; USING THE FORMBELOW)
LRLRGLS oy T
. La Salle ) s ' o ' L , ' v
b

“ralgnad, s nofacy publo b and for the above counly and siate corflesthat_- Poxis E. 'Si'zeitc;n' . ' !
’lo] bs the sama.peroh whoss hama Js subw:{bod u pa[‘[nu[pgj o .ﬁ. foregoing power of atiomey, sppewred balore me and the adglilonal wilness In parson and
. ﬁ'fa"g”;% %?Jd Gollvering theshetumentoas tho frae and voluntary ael of the principal, for the uses and purposes thareln 39l forth {, and oertiled 4o her oarreciness of e

/ﬁW/ﬁ'/?‘}’ /& | ,.20_05'.'
(SEAL) g e

S o v My commisslon explies_
:lggt:gw'lnoétoarllﬂas tei______ Doris E, Shélton . . = . .. L ™ .d = ,
oo e PAI0N Whosa-wan o Is sUBscribed 4 prinalpdl o The foregolng pawer o sTomey. sppasied Gabre me and the-nolary-publlo and.acknowlsdgad
vering the ixstrument as the foe end voluntary act :f‘ﬂfa pfigc.‘p;, %or the ugmg pu‘rpos:a ?hu?sﬂn:%?fodh. 1 paliave him or herid be of sound mind and mamory,
Winws °

_Q//ZVVK//J%V /?"20045_}35&)'
ER TO CONVEY ANY INTERESTIN REAL ESTATE )

' ADORESS OF THE PERSON PREPARING THS FORM SHOULD BE INSERTED IF THE AGENT WILL HAVE ROW

[

tos
+ 1 L] . .

l_k Praparad k'ay: : ‘ , , , . . . ‘
=8 W. Baxter, 417 W Madison Street Ottawa“IL 61350 Ph# 'BL5-433-0363

. o
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Saction 3=4 of the lliinels Statutory Shéri Forn_ﬁ_ o
-Powar of Aftorney. for Property Law

RN
Y

13-4, Explanatlon of pewers gronted In tha statutory short form pows; of attomey for proparty. This Section defines eachcdiegory of pawers listed In the statutory
po “.'","f aftornsy for Broperty bnd the effsct of gronting powers.fo.an.ageat. When the tiils bF any'of the following categorles s rejalned {not stryck out) In a
'perty power form, the effact will bs 15 gront tha agent ol of the princlpol's rights, powers ond discrations with respect fo the typss of property and tronsoctions
1# ratolned category, subject fo ony iimitations op the gronted powérs‘ that appear on the focs of the form. The ogent will hova cuthorlty 10 exarclss each granted
and In.the nome:f the princlpol with Téspact.o oll f the'Sincipal’s farsss 17 vary fyps oF BrEpery G 1iOMGLHON coverect by the granted power of tha tims .
whather the princlpals interests are direct ot indlredt, whols o fractioncl, legal, equlfable or contfoetual, as.o Jolnl tenont g fenoit.{p common.or'held In any
4 the ogent will nolhave power undar. fny of the statutory éategerles fe).thinugh. o) 1 maka glits of this princlpal’s aropatty, Jo.ssorelss pawars.to appolnt,

' change any banafilery whom the princlpol has designated o faks tho principals Infarests of death undor any wil, frust, felnt tenency, boneficiory form or

rfongemant, .The ogent will bs under no duty fo exsrclse grarited powers or lo Gssums contiol of of responsibifity for the principa’s property or offalrst byt when
3 ors axurcised, the agent wlll b required to use dus care to gt for the benalit of the principal In accardanes with the ferms of the stotutory propery. power
e for negligent exercise, The agent may act in person o fhrough othars reasonably emgloysd by the.ogant for.shot purposs ond wdllave authorlly {6 sig .

- nstruments, negoticts ond onter Into olf dgreaments and do all other acts reasonably nacessary fo Implament the exarelss of the powars grantsdto the ogent,

astate franscctions, The agent s athiorizad o1 buy, sell, exchange, rent and leass rocl esfate (which ferm licludes; ithout limitation, rec estote subjact

ZARWHEN NECESSARY FOR REAL ESTATE TRANSACTIONS,.
s =1 - — = o ) - ‘

 nd ol beneficlal Inferests i ond powers of direction under any fand frustl; ealléct ol rea, sols proceeds and earnings from real estolter convey, assign ond

‘_-*ft;n' estole; gront easements, craate conditions and refeass rights of homestead with respect fo recl estate; craate lond frusts ond 'axarclsc“o!'l powars under

*"'9°‘?’”' maintoln, repalr, improve, subdivide, monage, operate and Insure real estate; poy, contest, protest ond compromise real estafe taxes ond ossessments;
exerclss qlf powers with espect.to real estate which the princlpal could If present and underno-disabilty. ’ o

slal Institutien fransactions, The ‘agent fs:authorlzed tor open, close, -continve ond control’all eteounts ond deposlts In any fyps of flnonclal Jnstiiution |
3, without limltatlon, banks, trust companlas, sovings and bullding ond loan assoclotions, cradit uriens and brokaragd firmshs deposlt In and withdraw

. ¢ks on any finenclal Infitution account of depasit; and, T genoral, axerclse all powars with respect to flnanclel Institution ‘transations which the princlpat

nd under no disability, LR v . C ' ~

[ ' ' . y ' . i

._ dbond transactlons, The ogent Is aufhorlzad tor:buy ond sell ol types of ‘sacuriies (which tarm Inéluds; without limifation, sto _
At Investmant securifies end financlol Insjrumants}; collect, held and sofakeop ol diuideads, Jntsnast,eornlagsy. procoeds.of sole distributions, shares; certlficotes . .
of ownership pold or distributed wih respes fo securfles; exerclss gl votlng rights with respact o securifes In persan, or by proxy, enter Info vollng

cks, k;on&s. mutu.cl‘funds

limltotons on the right fo vote; end, I general, oxerclss of] powers with raspect to securltles which the princlpol could If present und'undle: ho disabi!‘“y..

Tel At

4T
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posses(r- -)fuka fila fo oll tanglble personal props - ; B
\ I, exerclse ol poWsrs with respect

e ki L b L il PR TR L IR TLYW. X0 S AT

e 7."’“’9"5{‘ personal PfﬁPOffV transactions, ‘I’h[ ]f s outhortzad fo:_buy;ond sall, lease, axchange, colfect,

wve;sfore, ship, restors, malitaln, rapair, improve, monage, presarve, Insura ond sofskesp tanplble .psprol properly; and.. in Fansra
;nr_#.!!!e.Pefslonm' property which the princlpal could If present opd undsr no disabllity, . o | o .

v y ! i) 1 v ) ' ' i ' e ' - ] ) ) .
, (6], Sate deposlt box tronscctions, The agent Is outhortzed for open, continua ond have aaess fo alf safs deposit baxes; 3lgh: c";":;"g ’;";" ]°£ :;l'g";‘:,'; ;na: suf; .

“~sit contract; dritt or surreindar any sdfe-depesit box; and, In ganaral, exdrelse all powsrs with,respact fo sofe deposlt metlers which thepancipal o P nt ond

" no disabillly, . : o L e A ‘ . , i |

{ rcnﬁrna'fo of atherwlse decl with &ny typs of [.ns'u_n:nca'or .

sty or llabflty Insurance}; pay premiuma or axsessmants -

2 ofl powers with respsct fo Insurance

PO /AL o St s e i o e

.

{fl; Insurance and'annulty fransactions, The sgant Is outhorized for procurs, acgulre, continve, rensw,
"y contract {which ferms Includs, withaut imitation, Hifs, aceldent, haaith, discbllty, outomoblls casuctty, props
urrendar and collect ll dstributions, procesds or benefits poyabla under any Insurance or annulfy contract; ond, In genarol, sxercls
winuity controcts which tha panclpal couid iIf prassnt ond under no disatilty, .+ 't '

: oy ype ofrllant plon (which term Includes,
- ul retirement account, dafarred
moke rollover contributions’

[ TR Ve ' .

FeRetirement plen tronsactions, The agant Is outhorized ot contribute o, withdrow from and deposit funds In o ‘

. litnitatlon, ony fox quallied or nonguallflad panslon, profit sharing, stock bonus, emplayes sovings and offier rtitemaat plon, Indivic
‘nsction plan.and any other type of employee benafit plan)y selsct and changs poyment opfions for the principal undsr any retiremant plon; make & ol et
= retirement plan to-other retirament plons or Individual refirement occounts; exercise all Investmant powers avollable unér any type of seli-direcied rot ’:‘I“Bf‘* plan;
ierol, exarciss alf powers with respact fo retirement plans and reirement plan account bolancas which the principal could I pr ff’"“f“d under Ao f“b”“‘/-':

) il:‘;°°'“r Securtly, unemploymant ‘and militery service benefits. The agent Is outharized tos prepare, sign end Rls any dolm- or opplication for 5°‘].°’_ Security,

?ﬂB”' -or milltary servica Banefits; sue for, sstile or dhandon eny clalms to any benefil of ossistance under any fodsral, stote, locol or forelgn statule or reguiation;
eposit fo"any account, collec,, recalpt for, ond take flle.fo ond hold oll benefts under any Socicl Securtty, unemployment, militory servics of ofher stofe, faderol, ||
foralgn stafuts o reguloton; and, I gaterol, exarcise oll powers with respact o' Socio} Securlty, unemployment, Inlitdry service and govemmental bonefits which ||

féed could If presait and under no dlisablliy, . . . . o o

S ' . '

7% mottars, The ogent Is avthorizad to: sign, verlfy and-fls of the principal’s federcl, sots and local jncome,'gift, estote, proporty and other fax returms, Including
"n3:2nd daclarations of estimeted fox; poy ol tawes; clatm, sus for and recalve alf tax refundsy-examine ond copy all the principal’s fox refurns and records; Fopresent
¥ Gelore any fadera, staté gr local, revenua gency or texing body and'sign ond daliver oll fox powers of attorney on beholf of the priciaat fhor moy bs necessary .

poses; walva fights and sign el documents on, beholf of the princlpel o3 required to ssitls, poy and deterfnlna ol tax liobllites; and, In gensrol, exerclse all pawars
wi 1o tox matters which the princlpoi c:;u;d I presant and undsr no disabilly, SN - LT R

K}

Wms and lltigation,:Ths agont Is authorizad. fo: Institute, prosscute, defond, abndon, compromise, orbltrote, seftle ond dispgse of ony clolm In fovor of or

Inclpal or ony propertys interests of the princlpal; collact and recalpt for-any clom or sattfemient proceads and wolve or reloase all rights of the princlpaly employ
'c-ofhets and eafer infoncontingancy ogresmants and Sthar contracts o3 nacassory In connction with (igations ond, n ganerol, exarclse all powers with respsct
' litigation which the principal could If presant and under no disability, R . . - A

.
4 * . A
. . ' .

--nmodity and optlon Iransactivns, Thc'g egent Is a;.uthorize& tor buy, sell, c‘xch:mg&, assign, convey, sellls ond exerclse .eqi;:mcfd]ﬁes futures corii‘rocrs‘nnd
opHlons on stocks ond stack indices traded on a regulated options axchange ond collact and recalpt for all proceeds of any such fransdctions; sstoblish of confinue

& for the princlpal with ony securitles or futures broker; and, In ganarcl, exerciss ol powars with respect 1 commodites and options which the princlsal could
under no disabiiiy, o ' .o B S Lo

#ass.operotions, The ogent Is authorizad tor arganizs &t continue and conduct any business, iwhich term Includes, without limitation, any forming, menufacturlng,

tstolling.or.othar typs.of businass'opataticn).in any form, whether'es o proprictorship, [olAt.vanture.. Rertnarship. catperation, trust of other legal entity; .
b expond, wontract, termincte of liquidote any busineis; direct, conirol, suparviss, manage of, partiipats Tn the gpsration of ény businass ond angage) <impansste .
Susiness manogers, smployaas, cgents, attornoys, accountonts and consultants; dnd, In genarol, skarcisa ofl powors, with faspect to business Inferests ond °
1 the:principal could I present and under no disablliry, e .' : .o . L

' L]
' *

. ! AT

“¥ing *fanSOFf'°ﬂ5-. The agesitis authorized tor borrow money; morigags or pledge ony real esfote or tanglbls or Intanglbls personal proparty.as securlty ||,
*%; sign, renew, extend, pay. and safisfy any notes or other forms of obligation; and, In generg!, exarciss all powers with res?ecr to secured ond upsa:ua’ad

the principal could I prasent and undar o disubifly, . . o R |

z.fronsactlons. The ogent Is authorized fo: ocrept, recélpt for, ‘sxerclse, ralecss, relect, retiounce, asslgn, disclaim, 'dsfond, sus.fof, cloim end tecover any .
ise, glft of other properly Interest o poymant dus or payoble to or for the princlpol; assert ny infarest In ond-exerclse ony-power,over ony Hrust; estoty.
to fidudlory controls sstabish o revocabl trust solely for the bansfit of the princlpal thet terminces ot the daath of the principol-andy-then-lsinbutabls
tenfative of the estofa of the principol; and, In general, exarcise oll powers with respect o estotas and trusts which the princlgol could If pressnf end.under -
Aded, however, that the agent may not make or chongs o wil and may not revoks or amend o trist ravecoble or amendable by the princlpal or.reguire

ust for the beneflt of the princpal to poy Incoms or principal fo the egent unless specific authordly fo that end s, glven, ond spedfic reference fo the trust
vtory property power form, ‘ - : ; C .

' L}
o o .

property powers and fransactfons, The pgonf Is uthorlzed fo: exerclso all passible powers of the princlpal with respect Yo ol possibls fypes of property
. 3y, except 10 tho extent the principol limits the generality of ths category fo} by striking out one or more of categorles. o) 'hmh {n) or by speclfing-
thy statutory property power form, K ' . -

Mo 1
" ? 922
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. PREPARED BY:
., Thomas Justice

T Calsteet | P R FOR RECORD
. Oftaw, 1L 61850 ' NI -3 PN D 37
~MAXLPAXBILLTO: ‘ : - A
.ﬁ"‘;i‘%dﬁo;;{aggmgg Séhéflton ' . o Ny 9, W .
."n- Q fisk: )] : .
: Sanacg,ILﬂ;so : S ; . rﬂ,‘}:ﬂ?l REEHH]!FI . L
/SLAXL, RECORDED DEED T0s o,
“+Rodney and Roglus Shelton L) /?7 &
925 N, Kinsman Road: _ : H ,‘ S
Sensce, IL 61350 ' . S v L ‘
. : : - 8urcharg N
~ QUITCLAIM DEED s000 770
.- Statulory (Minels) AR

4B GRANTOR(S), Thoraas ¥. Shelton and Doris Shelion, husbaad &nd wifs, of 950 N,
linols, for and in considstation of Ten Dollars ($10,00) aad other

oodd and valusble congldesy

Kinsm d, Villags of Soneos, S‘ﬁte of
e hasd pald, CONVEY(S) AND

‘ ' yasd ¢ RO y of Seniecs, State off
- TCLAIM(S) to Radaoy Shellon hid Regloy Sholton, Brsbasd sad wite of WR’I,,“,,,' K s tols
:}uls all interest in the fp!{owfng.de,soribedzialmto ut'uatod.lnthvaqun‘?@f < ; ,Y', 3“?2?!’.’-‘.""“9.’!1 t_g.i_vltf PR

SEE ATTACHED RXHIBITA, |

értoanent Lickx Number(s) 04-31.000-014/01¢ and 04=31-200~015
perty Address; Unincarporated Farmland: = - '

sy releasing and walving all tlghts bodor and by vistue of the Homestesd Bxonaptlons Laws of the Stats of Illlnols,

s L payer - peamber 203l

VOF Illlofs - y
3 - )
)

! 830.
NTY OF LaSalls o

0 o in nd 1o ' ' ‘ ' ¥, Shelton
J, tbe undorsigned, a Notary Public Iz and for sald County, In the Stats aforeseid, do hioreby certlfy tiat Thomas
15 Shelion, Iusband and w%O; pesscanlly known to 1o 14 be tho 3pus pesson(s) Whois 5ame(s) feep ;‘;}’i?o‘j:ﬁh?s:hé o
g Instrurent, sppearod before ms Hils day L person, and aclatowledgod that ke/shefthey signed, sealed an e waiver ot the
* & hiserithelr as and voluntary sot, for the uses and pusposes thareln ast forth, tnoluding the relsase a1d Walver ofthe

mestead.

'Giyennndormybandmdnoiadﬁsoal, this l D_syor-:-gx"m& . 2.9 A

]

der fhe provislons of puragraph - e. , '

WY

-v ‘

’ .
My commssion explres; - mg@m_ L

"OFFICIAL SBAL" 8
5 THOMAS L, JUSTICE, JR:  §
. @ Notary Public, 8lalo-of ks &
3 My Commisglon Explres |

Notary Bubllo

s §
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 Township Thirty-htee (33) Nosth, Range Six (
in the County of Grundy in the State of Ilinois,

. BXCEPT . S
NE % Seotlon 31, lying West of County Fiigh

N
N
i1

e
O .
..,r.‘n'lfn'n PRI
i

b AL ot S5 Al 4 ALl A oSl B TN 1

EﬂﬁbitAl' 525.3_85 ’

Pargel I

Tho Northoast Quarter (N.E, 14) of the Northeast Quartar (N.B. ¥) of Scotl

6) Bast of the Third Prinoipal

way 6, also known a3

That part of the NB % .
an Road, In Township 33 North, Rango 6 East of the Third Pr.

"= Twp) Grundy County, lllinols,

\

on'rlﬂrl')froné G,
Metldian, Situat?d B

inolpel Meridia (Norin.
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“Thoraay Justlps * FOR REUG“D 4) @ M ’
§71i9 C;nal Steet . H a 55
uite -
Ottawe, IL 61350 ‘ 20!2 JAH g P ,
MAIL TAX BILL TO! . < OO ;Oﬂ.a, ¢ |
_ ;lzosdggﬁd Reghﬁ Sdha!ﬁon o 9 Eﬂﬂﬁfv # !
* Senoes, IL 61360 B | - | qgsmp l o |
 MAILRECORDEDDEEDTOV . . b7
‘Rodnoey and Regina Shelton . _ J
. 25 N, Klnsinan Road . S .
eneos, IL 61360 o o arge
) B Stasutery (uiaols) 7 | omideratlon of
8 GRANTOR(S), 'I'humal R, Shalton. 0950 N, Klnxman Road, Villags 8¢ Sonacs, | stato “%”bﬁ’ "“EA’%& 9) to Rodney . .
m Dollars ($10,00) and othar good and valuablo conslderations, 3:1;#:?:‘? Vaﬂ?l sf%f Sauecs, Stte of Tiinols all forest In'the

alion and Regink Shelton, husband and wite of 925 N. Kinsinan
wing desorlbod el ma:’. wiunted I tho coumy ofGRUNDY. State of Nlinols; to wit:

——————

“SEE ATTACEED EXGIIT A, _,
g&%ﬁﬁ%&’u ﬁp Q’S?%uzzmw

,-WIMBW&’ W
A b "“'“Wﬁféfﬁ%"“

wisnt Indox Numnber(s): 04-32+100-003
ity Address: Unlmproved Farmland

nent Indsx Numbsr(s): 64-32-100-004
ty Address; Unimproved Farmland

wnent Index Numbar(s); 0432:200:001 o
yﬂddms-UnImprovchamUand oo et * Lt

reloasing amd walving all rights undes and by Vistus of the Homsstond Bxompticns Laws ofthe Stats of Im’w”' |
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hip 33 North,

* Tho Nosthwest Queirta; sxospt the West 100 actog thaveo, in Seotlon 32, Towsul
Rengo 6 Bast of the Third Prineipal Mardian, in Grundy County, Dlinols.
ALSOEXCEPTING . , Nt R 6 Bast of o ThED
Thet pezt of the North Half of Section 32, Township 33 Nosth, Rango 6 Bast of at,h Noxthwest
Prinoipal Merldian desribed as follows: Commenoing at the Southeast °°-“{,°,‘;§f'31§n;¢ho

, |

e AP . : i son .
Quarter of 3aid Seotion 32; thenos South 89 degrees 28 minbtes 08 seo 43'29 foot; thonos Nosth

south line of the North ' 2 for a distanoe of 575 :
o of the Northwest Quarter of sald Seotlon 3 hg;:'ei N;g& oo oorecs 28 miates 08

[Hinols,

Tho West Half of the West Half of the Northeast Quartes of Sectlon 32, Township 33 Notth, -
Range 6 Bast of tho Third Principal Merldian, in Grandy County, Iinols, - - |
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' ’ ' " Hinols Powerof Alomey-Act Otfiekat s1ay ;
Paga 1. . 768 ILCS_-H*‘Z {33, ENqctive -}ﬁ%?, ;ggg
X "——"—‘—-—_...__..._ .

POWER. OF ATTORNEY FOR PROPERT'Y

- .. . Y , ) BOWERS TO HANDLE YOUR PRoRERTY:
1CE: THE PURPOSE OF THIS POWER OF ATTORNEY I§ TO GIVE THE PERSON YOU DESIGNATE {YOUR “AGENT™) BROAD POWERS Tnce v ;
+Y INCLUDE FOWERS TO PLEDGE, SELL OR OTH ISPOSE OF AN'Y REAL OR PERSONAL PROPERTY WITHOUT ADVANCENO AGENT o TROVAL

ouar# ON yomsﬂr% EXERCISE GRANTED POWERS; BUT WHEN POWERS ARE EXERCISED, YOUR AGENT WL HAVE

1S FORM DOES NOT IMPOSE A EMENTS
! v AND SIGNIFICANT ACTION

JE CARE TO ACT.FOR YOUR BENEFIT AND IN ACCORDAR THIS FORMAND KEEP A RECORD OF RECEPTS, DISSURSEMENTS AND SIGNIFICANT s
T AGENT. A COURT CAN'TAKE AWAY nfzqwowsas oﬁ%vu%az‘fw IF IT-FINDS THE AGENT 15 NOT.ACTING PROPERLY. *8\%2322{3’&’* sSSoR
(DER THIS FORM BUT NOT CO-AGENTS, UNLESS YOU EXPRESSLY LIMIT THE DURATION OF. THIS POWER IN THE R oy INTIL You

S POWER OR A COURT ACTING ON YOUR BEHALF TERMINATES [T, YOUR AGENT MAY EXERCISE THE FOWERS GIVEN,HER O "STATUTORY SHooa T ME,
VE YOUR AGENT ARE EXPLAINED MORE FULLY IN SECTION 3~ OF THE ILLIN RT FORM

R YOU BECOME DISABLED, THE POWERS Youe :
ATTORNIEY FOR PROPERTY LAW" OF WHICH mr’s FORMIS A PART (SEE THE BACK OF THIS FORM). THAT LAW EXPRESSLY PERMITS THE USE OF ANY DIFFERENT

"HyER o ATTORNEY YOU MAY DESIRE. F THER (S ANYTHING ABOUT THIS FORM THAT YOU DO NOT UNDERSTANO, YOU SHOULD ASK A LAWYER To
) -~ 2008

o Potuer of Attarmwey vt shis LE dopol TARALHREY  Zee 159m240%
Thomas R. Shalton, 950 N Xinsman Road, Seneca IL 61360 88#35 = 26'..
. — ~ nvarT Heew and eddvie o PR . ) , 6136
vy wife, Doris . B. Shelton, 950 N Kinsman RQa}d. ,‘Senaca,.‘ ;L 61360 |
- (vt wams 900 aifivis ““'."uh m’pe'd fo the lollowing powers, as defined In Saclian 3<4 of

ta-foct {my "vueril"l fo cet for me ond In my name (In any way Fcould acr In‘parson) wit , : ‘
Skoi! Fotm Powor of Aliomey for Propsrly Loy {incluging b wrwndnwms,. bur:l-'bi“' 1o ony limitlions,on o addiions Io the specifled powers-insoried

? or-3 bojows Co Co : "
I€E OUT ANY ONE OR MORE OF THE FOLLOWING CATEGORIES OF POWERS YOU DO NOT WANT YOUR AGENT TO HAVE, FAILURE TO STRIKE THe
- ATEGORY WILL CAUSE THE POWERS nfscmace’mﬁ THAY CATEGORY TO BE GRANTED TO THE AGENT, TO STRIKE GUT A CATEGORY YOU MUST DRAW
GH THE TITLE OF THAT CATEGORY.) -~ . - P , o
-{l) Business operations,

i

} |

assaclions, L ¢Hi ! Iransactions. ' ' ' 5
{g) Retremen! plon h% (m) Borrgwing transacilons. . ’

l

I

!

|

i

LEGAL FORMS © 1000 Form No, 800 .-
(312) 8321924 N “.w

- ILLINOIS STATUTORY SHORT FORM

ttlon transactions, C I v
wid tronsaeia : {h} m:“!:xurlw. emp!omani ond m l.llary‘ sorvice {0 Extate ronsaciont. -
sonal property transections, f) Tax mattars, ' (o} All othar propery pawers ond | -
W frangoctions, - {) Clalms and_litigation, ronscctions.” ‘
onnully Iransostions, .ILJ Commodity ond opllon Irensactions. - ' s L 3
| IF THEY ARE SPECIFICALLY DESCRIBED BELOW,)

¥ AND ADDITIONS TO THE AGENT'S FOWERS MAY BE INCLUDED IN THIS POWER OF ATTORNEY i
wing parliculars (hare you moy (hclude any 3pclfc

susrs. granted abova shall o ' '
“ers granted abova shiall not. include the fallowing powers or shall ba modifiad or timited in the follo fules on bortowing by the agant)i

! appregricte, sich os a prohibition of conditions on the so0le of porticulor stock or roal estoty o SPGCR!

1T TATIONS — ' — L N

““lo Ihe powars gronted above, 1 grénl my ogent tha lollowing powars (here you moy add any-other delegable pawers Including, without fimitgion,
Aerciss pawers of appolntmant, name of change bpnaficiar;g ';? Joint tanants or revoks or omand any trust specilically refecred ‘°P"'°""?' S

Eower to make gifts e
‘2ower to name or change ‘beneficiaries or joint tenants

lower to eXercise my Trust: powers _ - K 3

g ——_

AYE AUTHORITY TO EMPLOY OTHER PERSONS AS NECESSARY TO ENABLE THE AGENT TO FROPERLY EXERCISE THE FOWERS GRANTEDINTH * || ;
T WILL HAVE TO MAKE ALL DISCRETIONARY DECISIONS. IF YOU WANT YQ GIVE YOUR AGENT THE RIGHT TO DELEGATE DISCRETIONARY B

ERS TO OTHERS, YOU SHOULD KEEP THE NEXT SENTENCE, OTHERWISE IT SHOULD BE STRU_GK’QVTJ , _ o '
tr have fhe right by writtsn Instiument fo delegate any or oll of the larepolng powers involving discretionary decision-making to ony person orpersons
1, but such dolegotion moy be armsnded of revoked by any ogent {Including any sucesssor) nomed by me whe f5 aciing under this pawer of altotrgy
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P X o I ' M i I — e - f
IR T DT WANY fUUR‘A‘uk(:«.. 0 ALSU B ENHILED 10 KEASONABLE CUMPENSAIION. AR SERVICES AS AGENT,) ™7 _
3 My agent shall bo entitled 1o rassongbla compansation for sarvicos rendered o ogent under this power of olfornays o
POWER OF ATTORNEY MAY BE AMENDED OR REVOKED BY YOU AT ANY TIME AND IN ANY MANNER. ABSENT AMENDMENT OR REVOCATION, THE AUTHORTY

Byt s POWER OF ATYCRNEY WILL BECOME EFFECTIVE AT THE TIbE THIS FOWER S SIGNED AND Wi, CONTINUE UNTIL YOUR DEATH UNCESS A LimiTATION
I BEGINNING DATE OR DURATION IS MADE BY INIFIALING, AntD COMMLETING EITHER (OR BOTH) OF THE FOLLOWING!) R

| ' ' hereof
s ( I This powar of atiorney sholl bacoms effective on the da,ta-‘ -

- fiitit @ 1IKS Saie o7 Svanl wing. your TTaTme, 3060 o ST GRPGIRR o At AARTIg, e v worT TR g 10 T o84 S E
i | This power of attern my ‘dea .
Y P ooy shall ferminate on AT 8 TVTus0 G O Pl Eh 5 Court omminalion ol pour duabiliy, What you wost thls P‘t"'_"-"' bt """“‘”“ Bk 10 peur daarh]
Y . ’ ' - ) .

.

~WISH To NAME SUCCESSOR AGENTS, INSERT THE NAME(S) AND ADDRESS(ES) OF SUCH SUCCESSOR(S) IN THE FOLLOWING PARAGRAPH,)

) H y )
"Il ony agent named by mg shall dis, bacome incompelant, resign or rafuss to occeptihs olfica of agent, | name the followlng (sach to oit clone ang fuecassively,
W . 3 . .yt ) . . ) .
rdér iamod} o5 sccassor(s) to such gpent:IfY._Eon Rodnay I. 8Shelton . e

wghtar Ruth Ann Alford '

s of this ‘pur"aaraph 8, a-parson shall be considerad 1o be Incompetent If ond 'whils tha parson is & minr or an ogjudicated incompelerit oF disablad parson or
n Is unable 1 glvs prompt and inteliigent considerolion lo business mattess, o8 cerllfjed by a licansad physicion. '

"SH YO NAME YOUR AGENT AS GUARBIAN OF YOUR ESTATE, IN THE EVENT A GOURY DECIDES THAT ONE SHOULD BF APPOINTED, . YOU MAY, BUT ARe
RED TO, DO SO BY RETAINING THE FOLLOWING PARAGRARK. YHE COURT Wik APPOINT YOUR AGENT IF THE COURT FINDS THAT SUCH APPOINTMENT
VOUR BEST.INTERESTS AND WELFARE. STRIKE OUT PARAGRAPH 9 IF YOU 0O NOT WANT YQUR AGENT TO ACT AS GUARDIAN. )

1.0 guordion of my estale tmy property} ts to ba appelried, ! nominate the agant culling vndar this powar of altorily aasuch urdion, fo serve withaut bond or ey,

om fully inlormad as o alf the contents of this for and understand the

St et b, ll s -
QIEE e BIEILU

NV BUTARE NOT REQUIRED TO, REQUEST YOUR AGENT AND'SUCCESSOR AGENS 7O PROVIDE SPECIMEN SGNATURES BELOW I YO INCLUDE PECiin
N THIS POWER OF ATTORNEY, YOU MUST COMPLEYE THE CERTIFICATION QPPOSITE THE SIGNATURES.OF THE AGENTS.) . L

inalures nf_lagenf {and.l_successarsj ' | _ I certlly that the sighofures of my cgént {ond successors) bre cof;ecl.
fogeni) - - _ p ummﬁn
hccnaor ogent} : _ ‘ ' .' {principall - )
{succezsor ageal] - : — = ‘ - s .-. el

AR ATTORNEYWILL NOT BE EFFECTIVE UNLESS 1Y (S NOTARIZED AND SIGNED BY AT LEAST ONE ADDIYIONAL WITNESS, USING THE FORM BELOW,

K oY= 0 1 SO Y W
JLa salle ) s C o
HB.ntenﬂ%f):p::::f:n?;l}ldfwihtabc;vccgl;nlifbur&dﬂali.cﬂtlﬂellhll Thomas F. Ehelton d the addl nﬁl wll.nass ﬁpo' d
g P4 03¢ nama ls subscrloed as principal 1o the kregolng Rows! of aior , appesrad-baore ma’ ! ' réan an
Ing-and; déivaiing:the-insiusiohl a8 i o and) winlfr?.é’crlooﬂh'o‘ o pgl.plprvﬁ\p,um and puipoks thareh so tort {, énd carlifed lo thecotraciness of the

- eni(s), _ '
YApeney (& . 2008 0\

(BEAL) : . : . BA '."'E-:-Ff -

: b My commisslon sxplren, A VAT LN G

Thomas #. Shelyon . Comimission Expiten 10/2:4/2007

(o the karagoln war of stlorney, appaared belors me wnd the nolif c.and icknow&ediﬁl
pal, lor the p g.n” Urposas umrln ﬁﬁorl@. I'belisys him of th sound mind and memory.

= A,
i Wilnigs .+

RESS OF THE PERSON PREPARING THIS FORM SHOULD BE INGERTED IF THE AGENY WILL HAVE POWER TO GONVEY ANY INTEREST IN ReAL ESTATE)

tpated by: l . 015 -
W_Baxter, 417 W Madison Street, Ottawa IL 61350 Phi 815-433-0363

~d Whness cortifles tha

he-sama parson whote name subscribad as pringl
B Ibe Insitument &g the frae and voluniaty ael of Iffc Eﬂri:c

ey (& 2005 srayy
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UNITED STATES OF AC%EL;R&CTQ OF GRUNDY F 5 L E D

STATE OF ILLINOIS
IN THE CIRCUIT COURT OF - THE THIRTEENTH JUDICIAL CIRCUIT
ESTATE OF THOMAS F. SHELTON, ) DEC 1 1 2013
‘Deceased. . ) - No. 2013-P-1
- Consohdetssmtb____ /%Wa*

Deceased. 7 ' ). No. 013-_ -1¢ .

ﬁNowcomesROWD"NEYISHELTON, by his attorney, Darre}l K. Seig_ler of Dar;ell K.

Seigler, Ltd. and for his Motion to. Dismiss Amended Citation [Petition for Citatjon] Pur'spant to

735 ILCS 5/2:615 & 735 ILCS 5/2- 619(a)(9) states as follows:

ALLEGATIONS OF AMENQED CITATION

1. " The most.recent Amended Citation (properly eharacterizedfas a petition for cit‘etion) filed

by the Executor is identical in its allegations to the Amended Citation dismissed by this Court on.

‘October 16, 2013, except for the follewing'

A. In paragraph 6 thereof, the’ Executor alleges vanous medlcal matters pertammg to

| Dons Shelton occurrmg prior to the execution of the deeds on December 1, 201 1,

"B. . The medical matters alleged include apparent descrlptlons from medwa,l -reeOrds

referring to Doris Shelton as having “confusion and lack of short term memonzatlon ;

contmued confuswn and cognitive 1mpa1rment” “features that would be consistent with dlffuse

cerebral dysﬁmctlon” per “abnormal EEG”in September 2011; c}mgnosm of “dementia”; and a

general and conclusory allegation that medical records after October 4, 2011, reflect “p?QgreSSiVQ

 decline” in Doris Shelton’s “cognitive level, disorientation and hallucinations™. B

A 109 Ase



2. From the foregomg allegations, the Executor again conc!usonly alleges In paragraph 7
that DOI‘IS Shelton was “unable to manage her affairs due to said. mental deficiency” and was
1ncompetent” at the time of the execution of the deeds at issue. In paragraph 8, the Executor
alleges a legal conclusion that Rodney Shelton, , by reason of the mcompetence of Doris. Shelton

at the tlme of the executlon of the deeds, “had succeeded to and was the POA” under lhomas
Shelton’s executed Power of Attorney (Exhlblt C), thereby rendenng the conveyances from

Thomas Shelton to Rodney Shelton presumptively ﬁ‘audulent

3. The Executor asserts further that the burden is upon Rodney Shelton to show that the

transactions at issue are faxr and equitable and requests that the Court enter an order settmg aside

the deeds and conveyances.
4. No citation petition has been filed in the Estate of Doris Shelton as to the conveyance of

her interest in the subject properties.

Respondent submlts that the “Amended Citation” before the Court should be dxsmlssed

WIth prejudice as failing to state a cause of action upon which relief may be granted In suPPOI‘t

 thereof, Respondent submits the following authorities and argument:
' Applioabie Law

A. A motion to dismiss under Section 2-615 tests the legal sufficiency of a pleading,

and a court must accept all well-pleaded facts as true. Doe v. Calumet City, 161 1l1.2d 374 641

N.E.2d 498 (1994); Estate of Goldstein, 293 Ill.App.3d 700, 688 N.E.2d 684 (1* Dist. 1997). If, .

after diéregarding any legal and factual conclusions, a complaint does not allege sufficient facts

" to state a cause of action, the motion should be granted. Anderson v, Vanden Dorpel, 172 Ill 2d

A a4n
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399, 667 N.E.2d 1296 (1996). The motion should be granted only'ilf it is clearly apparent that no
set of facts can be proved that would entitle the plaintiff to relief, Mere conclusions of law or
facts unsupported by specific factual allegations in & complaint are msufﬁc1ent to w1thstand a

section 2-615 motion to-dismiss. Pook-Bah Enterpmses v. Cook C’ounty, 232 11, 2d 463, 905

N.E.2d 781 (2009).
If a probate citation petition seeks the recovery of property, it must make out

B
cogmzable legal claims against the respondent just like any other complaint. Estate of Hoellen, :
367 Il App.3d 240, 854 N.E.2d 774 (1* Dist. 2006). The burden of pleadmg and provmg the
existence of a fiduciary relationship lies with the party seeking rehef ‘Once that fiduciary
4 relatlonshlp has been shown, then the law presumes that any transactton between the partleS by
Wthh the ﬁducmry has proﬁted is ﬁaudulent Based upon that presumptlon, the burden devolves
upon the donnnant party to prove by clear and convmcmg ev1dence that the transactlon was falr
and eqmtable and did not result from undue influence. Clark v, C’lark 398 IIl. 592 76 N. E 2d
446 (1947); Lemp v. Hauptmann, 170 I11. App 3d 753, 525 N.E.2d 203 (5" Dlst 1988) |
To recover property in a citation proceeding, an executor must initially establish aprima
facze case that the property at issue belongs to the decedent s estate, only then does the burden |
shlft to the respondent to prove his right to possession. Estate of Casey, 15511l App. 3d 116 507
N.E.2d 962 (1987) | |
Where a complaint alleges that a transaction is invalid by reason of a ﬁdumal')’ relation

and on that basm seeks to recover property, the cornplalnant must establlsh the clatm of ﬁdLICIaIy

relation by proof that is clear and convincing, establishing not only _the exlstence and p_enod of |

D11 ASY
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the relationship, but also that the transaction occurred at a time when that relationship existed

Hoggv. Eckhardt, 343 Ill 246, 175 N.E. 382 (193 1)

C. When a person is designated as an agent under a power of attorney, he has a

fiduciary duty to the person who made the designation. Spring Valley Nur sing Center v. Allen,
2012 TL App. (3d) 110915, 977 N.E. 2d 1230, 365 I11. Dec. 131 (3d_Dist. 2012) [cmng 755 -_ILCS
45/2-7(a) and (b) as in effect in 2010}; Clark v. Clark, 398 111592, 76 N.E.2d 446 (1947). The
existence of a fiduciary relationship orohibits the agent from 'seel__ciog o; obtaining any selﬂsh
‘benef.it for himself, and if the agent does so, the n'ansaet_ioo is pfesumed to be fraudulent. Cfl_ar{c
v, Clark, supre; Estate of Rybolt, 258 Ill.App.3d 886 (1994). |

A power of attorney gives rise to a general fiduciary relatlonshlp between the. grantor of
the power and the grantee as a matter of law, Apple V. Apple, 407 111 464 95 N.E. 2d 334 (1950)

Stahling v. Koehler, 2013 IL App (4" 120271 (4‘h Dist. 2013); Estate of DeJarnette 286

- L App 3d 1082, 677 N.E.2d 1024 (1997). : .
D. In Ill1n01s, a wr1tten power of attorney must be wsﬁl@d 0 as 10 reﬂect

the clear and obwous intent of the partles Ft Dearborn sze Insurance Co W Holcomb 316
- IIl.App.3d 485, 736 N.E.2d 578 (2000); Carison v. Glueckert Fi uneral Home, 407 111 App 3d 25 7,

943 N.E.2d 237 (1* Dist. 2011); Amcore Bank v. Hahnaman-Albrecht, 326 III.App.Sd 126, 759
N.E.2d 174 (2001); Estate of Romanowski, 329 I1L.App.3d 769, 771 N.E.2d 966 (1* Dist. 2002);

Crawford Savings & Loan Assoc. v. Dvorak, 40 Ill.Ai)p.Sd 288, 352 N.E.2d 261 (1976); _

McHarry v. Bowman, 274 111 App. 487 (1934).

The cited cases engaged in strict construction of powers in connection with the scope

nature and specificity of the powers granted in the instrument. In Ft. Dearborn Life Insurance

Cita A
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Co., supra, the issue, required' to be determined by strict construction of the instrument, was
whether the subject power of attorney was governed by the provisions of the Shert Form Act

(755 ILCS 45/3-1 et seq. West 1998), which in turn determined whether the agent was statutonly
precluded from changing a beneficiary on a life .insura.nce policy-be'oause such authority was not
expresSIy granted in the‘ power. In Amcore Bank v. Hahnaman-Alorecht, supra, the reweyvmg
court noted that a POA fiduciary relationship results from the creation of an agency relat1onsh1p
by the PHHClPaI who has the right to control the agent’s conduct. A party alléging the existence
of an agency relatlonshrp must prove it. Whether such an agency relat1onsh1p exists, and the - |

scope of the purported authonty, are questions of fact whrch are deterrnmed through stnet

constructron of the 1nstrument
N E | The power of attomey at 1seue was executed by Dons Shelton in 2005 and on its
face is an “Illmors Statutory Short Form Power of Attorney for Property” modeled upon the
statutory form prescrlbed in 755 ILCS 45/3 1 et seq., then in full force and effect 755 ILCS
45/3-3 premsely sets forth the form of a statutory Short Form Power of Attorney, mcludmg the
exact language contalned 1n ‘paragraph 8 of Thomas Shelton’s POA (Exhrblt C) regardlng o
successor agent de51gnat10n and the deﬁnltron of an “mcompetent agent. o
Regarding adjudwatlon of an agent as incompetent or a “disabled person” the Illmors
Power of Attorney Act contains a relevant definition: 755 ILCS 45/2-3(c) Ideﬁnes “.dlsabléd
person” as haviné “the same meaning as in the Probate_Act of 1975", In 755 ILCS 5/1 l_aj2,the
Probate Act deﬁnes-“disabted person” as an adult who (a) because of mental deterloratrort or

physical incapacity is not fully able to manage his person or estate, or (b) is a person with mental

illness or a person with a developmental disability and who because of his mental illness or

N 113 A60



developmental disability is not fully able to manage his person or estate. This definition 1s
integrel in the statutory procedure for disabled adult gumdianships, which requires the filing of a
| guardianship petition and edjndication by the court that the respondent is a “disabled person
requiring the appointment of a gLiardian The Probate Act further provides that a Petltl'f’i’1 for

adjudication of disability and appomtment of guardian “should be aeeornpanled bY a report”

| whlch contains the following: ( 1)a descnptlon of the nature and type of the drsablhty a.nd an |
 assessment of how the disability’ 1mpacts on the ability of the person to make declslons or to |
function 1ndependently, (2) an analysis and results of evaluations of the respondent s menta.l a.nd
physical condmon conducted within three (3) months of the date of the ﬁhng of the petition; (\3)
an opinion as lto whether guardianship is needed and the type and scope thereof; recommendation
as 10 the most suitable Iivi'ng anangernent- and treatment plan; and.(4i stgnaMeS of 311 persone
who performed the evaluatlons one of whom “shall be a licensed physxclan” and aocompamf:d
by a statement of cert1ﬁcat10n hcense or other credentlals If for any reason no report
accompames the petmon the court is mandated to order appropnate evaluatlons to be performed
by qualified persons, and a report prepared and filed at least 10 days prior to- hea.nng |
o F. . Apart-from the requlrements of statutory guardmnshlp proceedings, in Illin01s it is
laxwmatlc that an adult is presumed to be competent to manage hxs or her legal affalrs until the
contrary is shown Drury v. Catholzc Home Bureau, 34 nL.2d 84, 213 N.E:2d 507 (1966) J Hv
Ada S. McKinley Commumty Services, 369 Ill.App.3d 803, 861 N.E.2_d 320 (1* Dist. 2006)
Under the Mental Health Code of Illinois, no recipient of services shall be presumed legally

disabled. ThlS presumption of competence is based on the dlstlnctlon between mental illness and

the specific decisional capacity to exermse or waive legal nghts The presumptlon of legal
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~ competency, notwithstaading mental illness, attachesﬁeven in the crixhinal context, Inre _Phyllts
P., 182 111.2d 400, 695 N.E.2d 851 (1998).
Argumeltt |
Critically, the present petition does not contain an allegation that on or before Decernher
1,2011 I_)oris Shelton had been adjudicated incompetent or a disabled person, or that a. ltcensed
physician had certified that she was unable to give prompt and intelligent consideration to

business matters. The language of paragraph 8 of Exhibit C contains the clear, unambiguous and

stqtutor)a definition of an “.inco’rhpeten " agent.

The power of attontey atissueisa statutory short form pow.er of attorney in the‘precltse
| form created by statute, contanung the exact Ianguage as the. model paragraph 8 in Sectlon 45/3-
3. Paragraph 8 spectﬁcally and dlrectly determmes the issue of the empowerment or actwatlon
| of a successor agent. In Illmms, it is well settled that a wntten power of attorney must be stnctly'
construed 50 as to reflect the clear and obvious intent of the parties, particula_rly that of the B
priacipal»makirig and executiag the instrument. “Strict constt'uction” tn Illiaois‘ means the )
confinement of construction to those subjects or applications that are obvioasly within the terms
and purposes of an instrument (or a statute as well). Khanv. Seidman, 408 Ill.App.3c_lil5 64 948
N.E.2d 132 (2011). In other words, nothing is to be read into the subject content by intendment
or 1mp11cat10n where the language is unamblguous strict constructlon mandates that the |

document or statute “means exactly what it says”. Assoczated C'on‘on Shops v. Evergreen Park

Shopping Plaza, 27 Ill.App.Zd 467, 170 N.E.2d 35 at 38 (1960).
The crucial issue before the Court is the legal status of Rodney Shelton on December 1

2011, in relation to his father’s power of attorney. Was he at that time an empowered successor

N o115 A


http:Ill.App.2d
http:Ill.App.3d

agcnt? No duty, ﬁduciar)r or otherwise, can be attributed to 'Rodneif"Shelton unless he achrc.ved
that status under the specific terms of the power of attorney signed by his father. Pf’-.r"'grf”li’l}ll 8
dictates precisely the manner by which a successor agent is desrgnated and empowered. Doris
Shelton was not deceased as of the date of the deeds at issue, She had not resrgned or refused to
accept the office of agent. Therefore, Rodney Shelton could only become the successor agent by

reason of Doris Shelton. beiné “incompetent”, as to which paragraph 8 (and Section 45/3 3 of the

- Short form POA Act) is very Spemﬁc definite and precise. Doris Shelton could be considered

mcompetent” only through the means speclﬁed in paragraph 8, 1i.e. by adjudication or

certlﬁcatron by a licensed physrclan Neither have been alleged by the Executor ‘Without one of

those events Rodney Shelton d1d not and could not become’ successor agent under Thomas |

Shelton’s power of attorney (Exh1b1t C) The Executor mstead asks thrs Cou.rt to __e_t_r_qgg_tw_ely
adjudicate that Doris Shelton was incompetent on Decernber 1, 2011 thus retroactlvely creating
a ﬁducuny relatlonshrp between Thomas Shelton and Rodney Shelton, all without the knowledge
or 1ntent of either of them. Such a result wculd be entirely inequitable and contrary to Illmors ._
Iaw. .
| In conclusion, the Executor has farled to plead the ex1stence of a ﬁducmry relatlonshlp
between Thomas Shelton and Rodney Shelton created through a powcr of attorney. The
Executor has apparently conducted discovery, mcludlng collectron of medlcal records of Dor1s
Shelton, which were presumably utilized to prepare the petrtlon for citation. If Doris Shelton had
been adjudtcated “1ncompetent” or certified by a -physician to be “unable to glve prompt and
rntellrgent consideration to busmess matters” on or prior to December 1,2011,the Executor

would have presumably mentioned such an event in her petition. If that ev1den_ce_does not exist
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and has not been alleged, Réspondent submits that the Amended Citation before the Court should

be dismissed with prejudice, since no set of facts could be proved that would entitle the Executor

to relief.

ITH PREJUDICE PURSUANT TO 735 ILCS 5/2-619

MOTION TO DISMIS
Respondent further submits that the petition before the Court should be dismissed with

iarejudice pursuant to Section 2;6-1 9(a)(9) of the Ilinois Code of Civil Procedure, for thc reaso@
that the ciaim asserted is ._barred by other aﬂ'mnétive‘ matter #VOide the légal effect 6?9“. -
defeati.hg'the'claim'.l In sﬁpport thgréof-, Respohéeﬁfsubmitsthe-_following éﬁthonﬁéé and
argument; | | R D
| | | Appiicai)le Law
A, The purpose of a Section 2-619 motion to- d1smlsslxs to. d1spose of issues of law
and easily proved issues of fact early in the litigation. Zedella v. Gibson, 165.111.2d 181 ( 1995)
Sectlon 2-619(a)(9) penmts involuntary dismissal where the alleged claim is barred by other
afﬁnnatxve matter avoiding the Iegal effect of or defeating the claim. “Afﬁrmatlve matter”, for
purposes of Section 2-619(a)(9), is something in the nature of & dcfense which negates the causc
°_f action completely or refutes crucial conclusions of law or-conclusions of material fe_tct
cp_ntaiﬁed in or inferred from _the: complaint, Jlinois Gfaphi&s Co. v Nickum, 159 111.2d 469, 639
N.E.2d 1282 (1994). A motion under Section 2-619(a)(9) admits the legal.sufﬁciency olf the
coniplaint, admits all well-pleaded facts and reasonablc. inferences. fhc_:reﬁ*om_, and asserts.that an

affirmative matter outside the complaint bars or defeats the cause of action, Kean v. Walmart

Stores, Inc., 235 111.2d 351, 919 N.E.2d 926 (2009). An affirmative matter does not include
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~ evidence upon which the defendant expects to contest an ultimate fact stated in the complaint

- Smith . Waukegan Park District, 231 111.2d 111, 896 N.E.2d 232 (2008). The affirmative matter
acsexted must be apparent on the face of the complaint; otherwise the motion must be stllﬁponed
by affidavits or certaln other evidentiary matters. The mcvant carries the initial burdcn of gomg
forward on the motion as to the afﬁnnatlve matter; the burden then shifts to the plamtlff WhO
must estabhsh that thc afﬁnnatlve matter asserted either i is unfounded or requlres the resolutlon
of an cssenttal element of matenal fact before 1t is proven. Van Meter V. Darien Park Dtsmct B

207 11.2d 359 799 N E 2d 273 (2003).

B. An example of affirmative matter defeatmg a claim based on contract is set out in
Beesley Realty & Mortgage Co. v. Busalachi, 28 111.2d 162, 150 N. E 2d 715 (1963). Thcrc the
Illinois Suprcmc Court held that where the plamtlﬁ' failed to satisfy an esscnt1a1 rcqutrement of a
contract prior to the agrccd-upcn closing date, that fact completely defeated his ¢claim for speclﬁc
performance. The clalrn was dismissed pursuant to Section 2- 619(a)(9) |

C. Respondent further adopts and mcorporates thc authorities cttcd in subparagraphs
B F of hlS Scctlon 2-61 5 motlon, as if fully set forth heréin, Of partlcular relcvancc are the N
authcrmes clted wh:ch 1nvolve ﬁduc1ary relatlonshlps ex1st1ng asa matter cf law thrcugh a
- power of attorney, and the rule in Illmms that a wrltten power of attorney must be strictly
construed so as to reflect the clear and obvious intent of the'partlcs. 7 R

Argument |
The “affirmative matter’f which defeats the Executor’s claim are the express tertns and

definitional provisions of paragraph 8 of Thomas Shelton’s power of attorney (Exhibit C). The

petition for citation is founded upon that instrument, but its allegations do not refer tc“any of the

10 .
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‘ substantive terms or content of paragraph 8, including the definition of “incompetent” as it
applies to the disqualification of the initial agent and the empowerment of & successor agent

- Even if the allegations of the petition are deemed true as to all medical matters alleged
the purer conclusory claim that Doris Shelton was “mcompetent” on December 1, 20 11,is |
defeated by the requirements of paragraph 8 that an agent_be ‘deem?d “mcompetent” bY _ .
' adjudicatien or physician certiﬂeation. The power of attorney at iesue and applica_ble QHHCIPIeS
of Illinois law do nof permit a retroactiye adjudication of incompetence or_the creanon ofa
fiduciary relationship nunc ero twec. | |

In conclusion, Respondent submits that the Executor’s claim ds defeated by affirmative
matter pursuant o Section 2-619(a)(9), and that the Amended Citation should be dismisséd with
prejl;dice | o o | '
“ WHEREF ORE Respondent RODNEY L SHELTON requests that tlns Honorable Court
| entee an order dlsmlssmg the Amended Cltatlon w1th prejudlce, pursuant to Sectlon 2- 61 5 o
alternatwely, that the Court enter an order dlsm1ss1ng the Amended Cltatlon wzth prejudlce

pursuant to'Section 2-619(a)(9); and for such other and further relief as the C_eurt deeme Jus:t‘end

proper. - ' |
: , | RODNEY I. SHELTON, Respondent

By: /@M&VM—%A—\

DARRELLK. SEIGLER His Attorney

Darrell K. Seigler, LTD
Attorney at Law

434 Pearl St.

Ottawa, IL 61350

(815) 433-3333

Attorney Reg. No: 03124470

1

| 66
N 119



~ FILED

IN THE CIRCUIT COURT OF THE THIRTEEN JUDICIAL DISTRICT JAN 08 2011;
GRUNDY COUNTY, ILLINOIS |
Kwa

GRUNDY COUNTY CIRCUIT CLEﬂ.K

ESTATE OF THOMAS SHELTON -
. 2013-P-17 consohdated w1th .

e S P

ESTATE OF DORIS SHELTON .
o 2013-P-18

RESPONSE TO MOTION TO DISMISS

Comes now ESTATE OF THOMAS SHELTON, by its Executor Ruth Ann Alford by and
through her attorneys, Hupp, Lanuti, Irion & Burton, P.C., and in response to Certain Citation
Respondent’s, Rodney Shelton, “Motion to Dlsmlss Amended Citation (Petition) Pursuant to

735 ILCS 5/2-615” states as follows: .

In ruhng ona section 2 615 motlon to dismiss, the court must accept as true all well-pleaded
facts in the complamt and all reasonable inferenices which can be drawn therefrom. .. The

- question presented by a motion to dismiss a complaint for failure to state a cause of action is

whether sufficient facts are contained in the pleadings which, if established, COUId ent1t1e the L

plaintiff to relief, Feltmeier v. Felimeier 207 1l1.2d 263, 267, 798 N.E.2d 75, 79 (111 2003)

Thus the i issue on a 2- 615 Motion is sufficiency of pleadings, not whether one has proved their

case, With respect to a Mouon brought pursuant to 735 ILCS 5.2 619, if the grounds do not

appear on the face of the pleadmg attacked a Motion brought “shalI be supported by afﬁdav1 »

Upon the filing of a pet1t1on by the representative of the estate the court shall order a 01tat10n to
issue for the appearance before it of any person whom the petitioner believes “(1) to have
concealed, converted or embezzled or to have in his possession. or control any personal pmperty, .
books of account, papers or evidences of debt or title to lands which belonged to a person whose
estate is being administered in that court or which belongs to his estate or to his represe'ntative_ or
(2).to have information or knowledge withheld by the respondent from the representative and
needed by the representative for the recovery of any pfopérty by suit or oj;herwise. The petition
shall contain a request for the relief sought.” 755 ILCS 5/16-1. R
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As noted by the Appellate Court, Third District, Petitions under the foregolng statutes “shall
contain a request for the relief sought...and [w]here the petitioner seeks to have the right and title
to property determined by the court, the petition must be sufficient to state a cause of action and
to afford the respondent an opportunity to prepare a defense.” Matter of Shugart's Estate, , 401

N.E.2d 611, 81 Il App.3d 538.(3" Dist,, 1980),

In this case, as alleged in the Estate;s Citation and set forth in pleadings filed by Defendant in
this matter, Defendant held successor POA for THOMAS SHELTON pursuant to Power of
Attorney executed on or about January 18, 2005. As alleged in the Estate’s Citation, at the time
of the execution of the deeds in question Doris Shelton Doris Shelton was unable to manage her
affairs due to said mental deficiency and was 1neompetent at the time of the executlon of the
foregoing deeds. The allegatlon is supported by spec1ﬁc alleganons of facts regardmg DORIS

SHELTON'’s 1nab111ty to manage her affa.trs

As alleged in the Estate’s Citation, Doris Shelton therefore being mcompetent at the time of the
execution of said deeds, the power(s) of attorney created a ﬁduclary relationship between
THOMAS SHELTON and Rodney Shelton, and the conveyance from THOMAS SHELTON to
Rodney Shelton was presumptively fraudulent. The alleged facts are clearly spelled out and
afford Defendant an opportunity to prepare a defense. Moreover, as a basis for his 2-619 Motion
Respondent appears to rely on his 2-6 15 Motion and fails to inclide any support by way of
Affidavit or otherwise to support said Motion, o _ o

By contrast, although not required at the pleading stage, attached hereto as Exhibit A are
specific records in support of Petitioner’s Amended. Citét}ionl and as Exhibits B. and C full
records supporting DORIS -SHELTON’S inability to manage her affairs before and after the
~operative. date in question " These records’ are not a cenelusory, they clearly reflect. Records
showing steady decline in: cognitive ability since at least Match of 2011, And, a care read of said

records finds the Citation Respondents were aware of said decline.

Similarly as cited by Respondent, in Estate of Hollen 367 11l App.3d 240, 854 N.E:2d 774 (1“
Dist 2006), wherein the Petitionier presented uncontroverted ewdenee that the decedent at issue
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was suffering from progressive dementia and incapable of making decisions, the Appellate Court
affirmed the lower Court award against Respondent in that case after evidentiary hear ing In
Clark v Clark 398 ILL.592. 76 N.E.2d 446 (IL 1948), cited by Respondent, the Illinois.Squ' ?me
Court affirmed the Trail Court decree setting aside deeds and leases after evidentiary hearing. In
Lemp v Hauptmann, 170 IIL App.3d 753, 525 N.E.2d 203 (5" Dist 1988), cited by Respondent,
the Appellate Court reversed the Trial Court’s directed verdict in favor. Defenda.nt after

evidentiary hearing, and remanded finding Plaintiff had presented sufficient cwdence (at

hearing) to show a fiduciary relation had existed. -In. Estate of Casey, 155 I1LApp.3d 116,.507

N.E.2d 962 (4™ Dist. 1987), cited by Respondent, the Appellate Court afﬁrmed (desplte error in
the Jury 1nstructlons) the Trial ‘Court Jury decision made aﬂer evidentiary hearing findmg

property at issue belonged to the Estate.

The alleged fact of Dons Shelton s incompetency, supported by records thereof, if proven
effectively removed her as agent under her husband’s power of attorney thus making Rodney
Shelton agent under said Power of attorney; and, therefore raises the presumption of fraud in tho

transaction wherein Rodney Shelton was conveyed property by the principal Thomas '-Sheltoo.

WHEREFORE, 'the Estate having met its burden of pleading, the Estate prays this Honorable

Court etiter an Ordcr denying Respondents Motion; and, for such other rehef as-the Court deems

approprlate

e

~Executor Ruth Ann Alford,

By one of her attorneys

Mlchael W. Fuller

ARDC No. 62787999

Hupp, Lanuti, Irion & Burton P.C.
Attorney for the Executor

227 W, Madison St,

Ottawa, IL 61350

815-433-3111

815-433-9109
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UNITED STATES OF AMERICA - -
- STATE OF ILLINOIS COUNTY OF GRUNDY E ’J LE D
IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRC eendany

ESTATE OF THOMAS F. SHELTON, - N | .
) No. 2013-P-17 / 'JAN‘ 27 201_4 |

Deceased )
_ . Consoli%ed with
ESTATE OF DORIS SHELTON )y mwef‘ Jﬁ?
D -
eceased. ) N° —Q—-LDL— GRUNBY GRUNTY & IT Gutineg

REPLY TQ RESPONSE TO MOTION.T¢ SMI

Now comes Relspondent, RODNEY L SI-lELTON, by his- attorrie'y, Darrell -K..S_eigler of
Darrell K. Seigler, Ltd., and for his. Reply to Response to Motion .to-Didtniss, states as follows: -
1, The crux of the matter is the legal status of Doris Shelton and Rodney Shelton un,der. |
Thomas Shelton’s power of attomey (EXhlblt C). In essence, the Executor asserts that Rodney

Shelton’s legal status as successor agent under the POA can be retroactively determined by thIS
Court apart from and ‘despite the terms and provisions of the power of attorney itself. In |
praotical effeéct, the Executor asks this Court to acbudwate nunc pro tunc the mcompetence of
Doris Shelton, thus declaring retroactively an agency (and ﬁduc1ary) relatlonshlp between B
Thomes Shelton and Rodney Shelton all pursuant to a power of attorney. llinois law precludes
such an approach. Our courts have no power, even by way of 2 true order nunc pro tunc, to rmake
. the record show an order which the court had not previously actuallj rr‘iade; ‘such an order is an |
entry made ona Judgment previously rendered to make the record “Speak now for what was
actually done then”. Gagliano v, 714 Sheridan Venture, 144 111, App 3d 854, 494 N.E. 2d 1 182 |

(1986).

A power of attorney creates an agency relationship‘ and thereby a fiduciary releitionship as

a mattet_ of law. In that relationship, the principal has the right to control the conduct of the
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agent, and the agent has the power to act on behalf of the principal. State Sécurity Insurance Co
v. Frank B. Hall & Co., 358 11, App.3d 588, 630 N.E.2d 940 (1% Dist. 1994). in the case at bar,
such an agency relatlonsh1p would presume that Rodney Shelton could have acted on behalf of!
Thomas Shelton with thlrd parties. To verify the existence and extent of such authonty, a thlrd
party V1ew1ng the sub_]ect power of attorney would necessarily and rightly assume that Dorls
Shelton had been adjudlcated or physman certified to be mcompetent Neither of those events
happened and neither is alleged by the Executor As aresult, Rodney Shelton was not and could

“notbe empowered as Successor agent.
2. Further, in asserting that there are sufficient allegations in the eitation petition as to Doris
Shelton’s incompetence, the Executor misapprehends the nature of the dismisse.l-mono'n‘s_ ﬁ}eé B.Y
Respondenf. In Illinoie, the construction end. legal-effeclt‘ ofa written‘instrurne,nt ai 2 quest}ons of

law. Estate of Offerman, 153 IlL. App 3d 299, 505 N.E.2d 413 (3d ]jist 1987) A power Of
attorney, to properly detenmne and reﬂect the clear and obv1ous 1ntent of the partles must- be
strictly construed. Fr Dearborn Lgfe Insurance Co. v. Holcomb 316 IL.App.3d 485 736 N.E.2d
578 (2000). The intention of pa_.tﬁes _to a contractual 1nstru1_nent must be deterrmned ﬁ-om the |

instrument itself; the construction to be placed on the instrument, 'where no ambiguity ex1sts, isa

question of law. Farm Credit Bank of'St. Louis v. Whitlock, 144 1112d 440 581 N.E.2d 664

(1991)

The motions to dismiss (Sections 2-615 and 2-619) seek dismissal on the basis that‘th‘e -

claim. of the Executor, founded completely on Exhibit C, is fatally insufﬁcient asa pleading and
also contains on its face affirmative matter which defeats that clann The Executor erroneously

contends that conclusory allegatlons of “mental deﬁmency 1ncompetence and 1nab111ty to
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manage affairs on the part of Doris Shelton as of the dote of the deeds at issue, are sufficient to
constitute a proper claim f'or recovery of property under the cxrcumstances presented |

The Executor acknowledges that to have the right and title to property determined by th1s
~ Court, her petition must be sufficient to state a cause of action like any other co_rnplalnt [Mar ter
of Shugart’s Estate, 81 Ill. App.3d 538, 401 N.E.2d 611 (3d Dist. 1980)]; she must make out |
cognizable legal claims against Rodney Shelton, including pleading and proving a fiduciary

relationship. [Clark v. Clark, 398 111.592, 76 N.E.2d 446 (1947)]. On the face of the citation

petition, the Exeoutor alleges the existence of a ﬁduoiary relationship by one means only: through
the power of attorney signed by Thomas .Shelton',lwhich designated Rodney Shelton asa |
successor agent Respondent’s attack on the pleadmg is premxsed upon rules of constructlon

‘ apphcable to powers of attorney‘ As drscussed in the Motlon (pp 4:- 6) a power of attorney is
required to be strictly construed as to 1ntent and meaning; thlS rule Is well estabhshed iy Ilhnms
3. Under the foregoing prmcrples and rule of construction, ThOmas Shelton s power of |
attorney, on its face a Statutory,Short Form property power, unarnblguously and expressly

defines an “incompetent” agent for the ‘purpose of empowering a named successor agent (Asee
paragraph 8 of Ex_hioit Cof the.Petition). As with any legal instrument, its unambiguous |
language mandates that the power of attorney be construed to mean “exactly what it says
Associated Cotton Shops v. Evergreen Park Shoppmg Plaza, 27 1. App 2d 467, 170 N.E. 2d 35 at
38 (1960). Strict construction of powers granting authority to another has been the rule in Hlinois
for a very long tlme In Morse v. chhmond 97 111 303 ( 1881), the Ilhnors Supreme Court held

that where authonty is conferred upon an agent by a formal mstrument asby a power of attorney,

there are two rules of construction to be carefully attended to: (1) the meaning of general words
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in the instrument will berestricted by the context, and construed accordingly; and (2) the
authority will be construed strictly, so as to exclude the exercise of any pOWCI' which is not

wananted either by the actual terms used or as a necessary means of executing the authorlty ‘With

effect (cltmg its prior decision in Bissell v. Terry, 69 111.184 (1 873)

A much more recent decision is also instructive. Estate of. Nicholls V. Nzcholls, 201 1IL
App (4™ 100871 355111, Dec 635 960 N.E.2d 78 (4“‘ Dist, 201 1) 1nvolved an actlon to recover
. funds obtained by the respondent by changing the beneﬁclanes on certlﬁcates of deposn:s owned
by decedent the respondent changed the beneﬁcmry on. the cemficates to hlrnself upon death of
the principal. I—Ie claimed authority to do so on the basis of his appomtment as power of attorney
by the decedent durmg life. The respondent was the pnmary agent de51gnated and the questlon
on appeal was whether he had the power and authonzatlon to change beneﬁclanes of accounts
under the terms of the POA. The trial and appellate courts determmed that he did not have_ such
authority or power, ba‘sed upon the‘exprcas language of the POA icself. The reviewing cou"rtl
noted that a power of attorney must be strictly construed so as to f_eﬂec‘t the “clear-and ob“/}o‘us
intent of the p,ai‘ties” (citing ‘Ft. Dearborn Life Insufance Co. v. Ho.lco.mb,. 316lIIITAPP-§‘1- 485

[2006])-
4, The medicai records attached by the Executor to herResp‘;onse,.withouf affidavit or other
authentication, cannot form the basis of a cognizable claim that Doris Shelton- was incompetent '
on December 1,2011, for purposea of her position as agent under Thomas Sheiton’s power of |

attorney. That factual and legal conclusion can only be based upon the unanibi'guous lahguage of

the power of attorney itself, which defines an “incompetent” agent in paragraph 8 for the specific

purpose of 1nvok1ng the authorlty of a named successor.

A7
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5. The Executor cited several decisions in her Response, apparently for the proposition that

the Petition as filed somehow mandates an evidentiary hearing. Respondent disagrees; .’Fhe Cited

author1t1es do not stand for that proposxtlon '

In Estate of Hoellen, 854 N. E.2d 774 (2006) the ﬁduclary relattonshlp found to eX1St
after evidentiary hearing was not based in any manner on a power of attorney, but 1nstead upon a

course of‘ conduct by the respondent designed to ma.mpulate and ﬁnanc1ally exp101t an

adj ud1cated d1sab1ed adult whlle in a trust or dominant position.

. Likewise, Clark 12 Clark 398 111, 592 (1948), did not involve a power of attomey

estabhshmg an agency relattonsh1p. The decision was mentioned in t-he Motlcn to Dismiss only
~ to confirm the burden of pleadmg and provmg a ﬁducmry relationship, and the “fraudulent

transaction” presumption that results once a ﬁduclary relatlonshlp has been shown
InLemp v. Hauptmann 170 1L App 3d 753 (1988), a power of attorney was 1nvolved but

'was one which expressly appomted the defendant as the muggﬂ who thereafter persone.lly

drafted checks on the decedent $ account, naming himself as payee The power Of attorney
signed by the decedent and dlrectly appomtlng defendant was drafted by the defendant s nephew
~an attomey A general ﬁduclary reIatlonshlp arose through the power and existed betwcen the
grantor aod the grantee as a matter of law, Lemp is critically dlSstmllar in ifs facts,-slrt_ce Thornas

Shelton’s POA did not appoirtt Rodney Shelton as pritne.ry agent, but only as a successor agent
under paragraph 8, which expressly provides when an .existing agent can be considered
“incompetent” for purposes of empowering a named successor agent, B

In Estate of Casey, 155 ‘I'l'l.App.3d 116 (1987), no power of attorney was 'i_nvolved_._ The,

transactions at issue involved monetary transfers of the decedent’s accounts, purportedly on

| ey
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behalf of the decedent but in fact to the respondents. The Casey opinion was cited by

Respondent, only for the purpose of discussing the requirement of proving a prima facie case that
the property belongs to the decedent’s estate, and the s'ubs_e‘quent shifting of the burden to‘ t_h_e_ |

reSpondent that occurs under Illmors law.
6. There is no Ilhnors appellate decrsron snntlar on the key facts presented in th1s cause, ie.,
the designation of a successor agent alleged to have been empowered through the V1ncompctcnc_e
of the primary aée‘nt under the terms of a power of attorney, an instrument indisputabl)t required
to be strictly construed in a Judrcral 1nterpretat10n o

7. The Executor asserts that Respondent s motion brought under Section 2-619 “farls to
include any support by way of afﬁdavrt or otherwrse” Thrs 1gnores the express language of
Secnon 2-619 and case law 1nterpret1ng it, Where the grounds for drsmrssal “do not appear on -

the face of the pleadmg attacked, the motion shall be supported by afﬁdaVIt” 735 ILCS 5/2-
619(a); Thurman V. Champaign Park Dzsrrict 960 N.E:2d 18 355 I1.Dec. 575 (4“‘ DlSt 2011),
Respondent’s grounds under Section 2-619 are based entrrely on the face of the cltatlon petmon |
and the attached wrltten instrument upon whrch the claim is founded (735 ILCS 5/2- 606) .
’I‘homas Shelton’s power of attorney (Exhibit C) is preclsely such an mstrument .

8 In summary, Respondent submits that the petition is fatally defective as a pleadlﬂg ‘under
Section 2-615 . Further, on its face it contains affirmative matter defeatmg the Executor $ clalm
under Section 2-619, as it does not contain any allegation that Doris Shelton was detennlncd to

be “incompetent” by court adjudication or by certification of a licensed physician as required by

paragraph 8 of Thomas Shelton’s power of attorney. Therefore Rodney Shelton could not be

‘made or considered a successor agent under that power as of December 1, 2011,

- Vnd,
" can ’ -6/



'WHEREFORE, RespOndeﬁt, RODNEY I, ‘SH‘ELTON, requests that this Hénorabl# lCourt

enter an order granting his.M_oﬁon to Dismiss, pursuant 10 S_ectic_m_ 2'61-5. and 2-619, and for- such

other and further relief as the Court deems just and proper.

Respectfully Submitted,

 DARRELL K. SEIGLER, Attorney for -
Respondent, RODNEY I SHELTON

Darrell K, Seigler, LTD.
Attorney at Law

434 Pearl] Street -

Ottawa, IL 61350 :

(815) 433-3333

Attorney Reg No 03 124470



FILED

IN THE CIRCUIT COURT OF THE THIRTEEN JUDICIAL DISTRICT

GRUNDY COUNTY, ILLINOIS - AN 30 2
ESTATE OF THOMAS SHELTON ) , faeus
P ) 2013-P-17 conselidated Wit v, oo % CLERK
ESTATE OF DORIS SHELTON ) - S
| o ) 2013-P-18

SUPPLEMENTAL EXHIBIT TO RESPONSE TO MOTION TO DISMIS.S

Comes now ESTATE OF THOMAS SHELTON, by' its Exécutor Ruth Ann Alford, by and
through her attorneys, Hupp, Lanuti, Irion & Burton, P. C., and attaches hereto as and for
Exhibit D to its previously filed “RESPONSE TO MOTION! TO DISMISS”l the licensed
physmlan certification, verification of DORIS . SHELTON‘S 1ncompetency and 1nab111ty to
manage her personal affa1rs, 1nab111ty to give prompt and intelligent cons1derat1on her personall'

affairs and mablhty to g1ve prompt and 1nte111gent cons1derat10n to busmess matters on

December 1, 201 1.

%@M@J\ ;
Executor Ruth Ann Alford,

By one of her attorneys .

Michael W. Fuller
ARDC No. 62787999
Hupp, Lanuti, Irion & Burton P.C.
Attorney for the Executor
227 W. Madison St.
Ottawa, IL 61350
815-433-3111
815-433-9109

* Flled in response to In response to Certaln Citation Respondent’s, Rodney Shelton, ”Motlon to Dismiss Amended
Citation (Petntion) " .

5
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IN THE. CIRCU'IT COURT OF THE THIRTEEN J'UDICIAL DISTRICT

1/2

GRUNDY COUNTY,. ILL]NOIS

ESTATE OF THOMAS SHELTON o ' e
SRR ‘ 2013-P-17 éonsolidated with

el el D

ESTATE OF DORIS SHEL. TON
. . 2013-P-18

o P—

PHY SICIAN'S REPORT

The undersigned Licensed Physwla.n, Dr. Daniel M. Jurek, D.O., havmg a medical office at 935
East Division Su'eet, Diamond, IL 60416, on oath state:

1. The nature and type of disability of the Decedont, Doris Shelton:
Dementia, diagnosed on or before October 4, 2011, associated with Paxldnaon s chseasc with 2
start of care date of October 13 2011, . , L '

2. My evaluations of Respondent's mental, physwal and educa.txonal °°nd1ﬁ°n: ada,ptive

bch:mor, and soclal slclls are:

With an onset of confusion in March 2011, Deoedent exhibited contlnui.ng dmﬁnismnent of
mental and cognitive ability with progxesswe worsemng through the date of her death in 2012..

As of, and mcluding, December 1, 2011, Decedent, Doris Shelton, was incompstent, unable to
manage her personal affairs, unable to give prompt and intelligent’ consideration her pexsonal
affairs and unzble to give prompt and mtelhgcnt consideration to business matters :

These cva.luatlons are based upon:
My own examination(s), continuing.care and obsewauon(s) of Dons Shelton from 2008

through the date'of her death

~ * Review and ckanitbation of trerfmeiif records Kept i’ the ‘ordisey conrse of business, e

-greated by persons with independent knowledge of their personal observations end
~assessments, made at or pear their personal- obscrva.txons and assessments, records of

which Ihave found 10 be accuratc and reliable

3. ngna.tu.re(s) of Person(s) pe )ummg eva.luaﬁons (One ofwhmh muat bee licensed physmxa.n)
/4 P : ‘

b 1 18 Sl

— X 2
Dr. Daniel M, Juxak, 0.

. VERIFICATION
I, the below subsonbxng physician certify under penaltias as pmvlded by law Pwm“t to

.Section..1-109. .of the_code. of Civil, Procedurs, that the statements set forth in the sbove =~~~

" Physicians Report ere true and comect, except as to matters therein stated to be on information
and belief and as to such matters the undersigned certifies as aforosaid that he verily believes the

e

~YEE O e,
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UNITED STATES OF AMERICA

- STATE OFILLINOIS " COUNTY OF GRUNDY |
IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUE:_r-_-I L E D
ESTATE OF THOMAS F. SHELTON, ) . |
: Deceased. No. 2013-P-17 . N
. ' ' - ) Qonsolidated with FEB O 3 2014
ESTATE OF DORIS SHELTON ) : . S o |
Deceased. ) No. 2013-P-18 : /7} E 5, -

GRUNBY BOUNTY GIREUIT CEERK

Now. comes Respondent RODNEYI SHELTON by his attorney, Darrell K Selgler of Darrell

K. Setgler Ltd., and for hlS Supplemental Reply to Response. to Motton to D1smlss states as

follows: S |
On January 30, 2014, the Executor ﬁled through her attomeys a “Supplemental Exhtbtt to

L
Response to Motion to Dtsmlss” mcorporatmg a document purportedly signed by Dr. Damel M, |
Jurak, D.O., entitled “Physician’s Report”. That document is undated. The report takes the fotm u,
and substance of a statutorily required report as defined in 755 tLCS:“S/ 11a-9. Such areport is ' .
| required to be submitted to the court with any petttiotl for adjudicatioz_l of di'sabilitylahd | ‘

‘appointment of a guardian under the Ilhno1s Probate Act.

2. Theére has been no petttton for adJudlcanon of dlsablhty and appomtment of guardlan for

Doris Shelton and she is now- deceased

3. Though submitted in the form of a physician’s report, the ‘Jut.'ak report rtetably dev1ates
from the required content of such a t'eport, in that the statute requiree that a report be based on
analys_i‘s and evaluation of mental and phyeical condition performed within three'(3) month_s of
the dete of filing of a petition for guardianship. On its face, the Jurak report is based upon Dr.

Jurak’s examinations and care of Doris Shelton from 2008 “through the date of her death”, which

/450
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was December 20, 2012, From that period of care and examination of past treatment records, Dr
Jurak rendered an opinion that 6n December 1, 2011, Doris Shelton was incpmpefent and unable
to manage her bers‘onal and business affairs. The operate date (December 1,201 1)’ cr mcal n

th1s proceeding, is far removed from the statutory time lumt for an eva.luatlon bya physwlan |

(w1thm three months of filmg)
4. As s argued in the Motion to Dismiss and initial Reply of Rodney Shelton, the legal
lstatus. of Rodney Shelton under Thomas Shelton’é powér of attorney must be c'letermlne'd by strict
construction of that legal ins,trﬁin‘ent. For that feason, Dr, Jurak’s repqrt and opinions are not

relevant or material to the issues before the Court. Doris Shelton cannot be adjudicated or

certlﬁed retroactzvely to bei 1ncompetent for purposes of appomtment and empowerment of a

successor agent under the POA some 25 months ago,

WHEREFORE ‘Rodney L Shelton Respondent prays that thls Honorable Court gra.nt his

Mot10n to D1sm1ss and for such other and. further rehef as the Court dcems just and proper

Respectfully Submitted,

' DARRELL K? SEIGLER, Attorney for
Respondent, RODNEY 1. SHELTON

" Darrell K. Seigler, LTD. -
Attorney at Law

434 Pecar] Street

- Ottawa, IL 61350

(815) 433-3333 .
Attorney Reg. No: 03124470
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INTHE -

APPELLATE COURT OF ILLINOIS

THIRD DISTRICT

 Inre ESTATE OF THOMAS F. SHELTON, ) Appeal from the Circuit Court
Deceased, (Ruth Ann Alford, Executer, ) of'the 13th Judicial Circuit
Petitioner-Appellant, v. Rodney I. Shelton, )  Grundy County, Illinois .
Respondent-Appellee), - : ) -
' B )  Appeal No. 3-14-0163
)  Cireuit No, 13-P-17
) N
. ) Honorable .
-..), - Lance.R, Peterson
") " Judge, Presiding
- RUTH ANN ALFORD, as executor of the )  Appeal from the Circuit Court
ESTATE OF DORIS E. SHELTON, ) ofthe 13th Judicial Circuit
' ' ) Grundy County, Illinois
Plaintiff-Appellant ) ,
) Appeal No, 3-14-0685
V. ) Circuit No. 14-L-13
RODNEY I, SHELTON, ; Honorable
- ) LanceR, Peterson
Defendant-Appellee, )

Judge, Presiding

JUSTICE HOLDRIDGE delivered the judgment of the-court,-with.opinion.
J ustice Carter concurred in part arid dissented in part, with opinion.
.T ustice Schmidt concurred in part and dissented in part, with opinion.

OPINION

In these consolidated cases, Ruth Ann Alford, as the executor of the estates of her late

parents, Thomas and Doris Shelton, sued her brother, Rodney Shelto, to recover real estate that

A~ 3R
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she alleged Rodney had wrongly received from both estates and for damages resulting from
Rodney's alleged violation of his legal duties as successor power'o'f attorney for Doris. In case
No 3-14-0144 Ruth Ann as executor of Thorfxas's estate, .ﬁled an 'amended estate citation
seeking the return to Thomas s estate of a farm that Thomas had conveyed to Rodney in
December 2011. Ruth Ann alleged that the conveyance was presumptwely fraudulent because it
occurred while Rodney wes named as the successor power of attomey under Thomas's Illln01s
Statutory Short Form Po_wer of Attorney for Property (POA);.and thle'Dofis, Thome.s's primary
plower of attorney under the POA, Was incompetent. Rodney moved to dismiss the oomplamt

under sections 2-615 and 2-619 of the Code of Civil Procedure (Code) (735 ILCS 5/2-613; 2-619

(West 2010)). The trial court granted Rodney's motion to dismiss under section 2-619 because it

found that Ruth Ann Hed failed to establish that Doris.was incompetent at the time of the .

conveyaﬁce end that Rodney owed Thomas a ﬁdu’_ciary Aduty at that time.

| In case No. 3-1:4-_0_685, Ruth Ann, as exeoutor.of Dorié's estate, sued Rodney for damages
allegedly caused by Rodney's breach of a duty to Doﬁs asa suoeesso'r power. of attorney. Ruth
Ann aIleged thet, while Rodneyl was named as a successor poWer-of aftorney for Doris, ano_ whxle
Doris was incompetent to manage her own affairs, Rodney cblluded with Thorhas, Doris's |
primary power of _attoroey, to. transt;e; Doris's interest in certain real estate to Rodnéy in violation
of section 2-10.3(b) of the Illinois Power of Attorney Act (Act) _(75.5 ILCS 45/2-10.3(b) (West
2010). Rodney moved to dismiss the complaint under section 2-615 of the Code (735 ILCS 5/2-
615 (West 2010)). The;trial court granted Rodney's motion and found as a matter of law that, at
the time of the trensactioq at issue, Rodney had no duty to Doris.. This appeal.followed_.-

FACTS
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On January 18, 2005, Thomas Sheiton exe‘cutéd an Illinois:.S‘t_atutory. Short Form _Pow§r
of Attorney for Property (POA) appointing his wife, Doris Shelton, as his "aftorney-iri-fact”nr
"agent." The POA form states that Doris has the power to act for Thomas and in his name in any
way Thomas could act in pcfson with respect to several e'numeratéd powers, including: (1)-the
power to “pledge, sell, and otherwis;a dispose of any real or pgrsonal,property without advance
notice" to .Thornas; (2) the power to make Estate transactions, gifts, and "all other property

powers and transactions"; (3) the power to name or charige beneficiaries or joint tenants; and (4)

. the power to exercise trust powers, It was a "durable" power of attorey in that it provided thhat

Thomas's appointed agent "niay exercise the powers given here throughout [Thomas'g] 'Iifetimg,'

after [he] become(s] disabled" (unless Thomas or a court othetjwise,limitedl or tgrmiqatcd t};&? -

agent's power, which ,di.d,,qqt'occu,r)_, LT s

In paragraph 8, Thomas's POA provided:

"If any agent named by me shall die, become incompetent, resign or refuse
to accept the office of agent, I name the following (each to act alone and
successively, in the order named) as successor(s) to such agent: my son Rodney I
Shelton -- my daughter Ruth Ann Alford. R

For purposes of this paragraph 8, a person shall be considered to be
incompetent if and whi_le the person is a mino; or an adjudicated incompetent or
disaEIed"person or the person is unable to give prompt 'apd- inteiligen‘tr |
consideration to business matters, as certified by a licensed physician.”

On the same day Thomas executed his POA, Dofi_s executed a substantively identical

durable POA. for property appointing Thomas as her agent (or attorney-in-fact) and Rodney and

Ruth Ann, successively, as successor agents.

A- Y
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Thomas and boris owﬁed a farm together as joint tenants. On December 1, 2011,
Thomas executed quitcldim deeds conveying his and Doris's interest in the farm to Rodney and
Rodney's wife. Thomas convéyed his own interest in the farm on his own behalf, and he
conveyed.i)oris's .intercst‘in the-farm as attornéy-in-fact under I_)oris's power“_o_f attorney. On the
same day, Thomas executed an&ther quitclaim deed conveying-toRodney and Rodney's ,'v'vifc _
anqther farm that was titled_in Thomas &lone. o o -

Cn Decexhber 2, 2013, Th;amas's estate (by its exécutor, Ruth Ann), ﬁl-ed'an gmepdéd

citation under section 16-1 of the Probate Act of 1975 (Probate Act) (755 ILCS 5/16-1 (West

. 2012)) against Rodney and his wife to recover the farm origirial]y oWne}d by Thomas. The

citation alleged that, at the time Thomas conveyed the farm to Rodney, Rodney was Thomas's ‘
agent under-Thomas' POA because:.(1):Thomas's POA designated Rodney as successor POA;
and (2) at the time of the conveyance, the predecessor POA (Doris) was incompetent, In support

of the latter assertion, the estate aileged that: (a) "'.[fl]rom March 2011 Doris *** was observed to

have confusion and lack of short term memorization [sic]"; (b) "[m]edical treatment records

through, and beyond? Debember 1, 2011 reflect Doris's ***. continued confusion an_d cognitive
impairment”; (¢) "[a]bnormal EEG of 9-15-2011 found 'features that would be qdnsis;ent‘witﬁ
diffuse cerebral dysfunction' 1-'; (d) "[o]n or about October 4,_201‘1',' quié *** was diagncjscd with
clerhe_ntia“ ; (€) "[rJecords for Doris *** thereafter reflect progressive decline in-cognitive level,
disorientation and hallucinations." The complaint alleged that, based on "the progressive effects
of [Doris's} diagnosed Dementia as set forth above," Doris "was unablg: to manage her affairs due
to said méﬁtai deficiency and was incompetent at the tim_e.o_f the exe.cutign gf Athg.: foregoing .

deeds." The complaint did not attach a physician's report certifying that Doris was unable to

conduct her business affairs or otherwise incompetent.
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The complaint further alleged that, due to Dor:is's incompetence at the time the deede at
issue were executéd, “Rodney *** had succeeded to and was the POA under the power of
attorney which created a fiduciary relationship between Thomas *** and Rodney." Therefore
the complaint maintained, the conveyances from Thomas to Rodney were “presumptively

fraudulent" and Rodney was required show by clear and convincing evidence that the

“trar'lsacltion was fair and equitable." Absent such showing, the complaint asked that the deeds be
set aside. | o |

On December 11, 2013, Rodney filed motlons to dlsmlss the estate's amended petition for
citation under sectlons 2-615 and 2 619(a)(9) of the Code The latter motion’ noted that Dorls had
not been adjudicated 1ncompetent orf declared moompetent by a physman s cemﬂcatxon, as
requlred by paragraph. 8 of Thomas s-POA. Therefore, Rodney argued Rodney never. assumed a
fiduciary duty to Thomas under the POA. Moreover, Rodney conte'nded that "[tthe power of

attomey at issue and apphcable principles of Illinois law do not permit & retroactive adJudlcatlon
of i mcompetenee or the creatlon of a fiduciary relationship nunc pro tunc." The estate filed a
response to Rodney's motions to dismiss and Rodney filed a reply. .‘

On Janoary 30, 2014, the estate filed the "Physician's Report" of Dr, Daniel M. Jurak,
Doris_'s former treating physician, as a supplemental exhibit to its response to Rodney's motions
to dismiss. In his report, Dr. Jurak stated under oath that Doris -hed'suffered from "[d]ementia,
diagnosed on or before Oct_ober 4, 2011, associated with Parki,nson's- Disease with a start of care
date of October 13, 2011 .."l Dr. Jurak further stated that Doris had an "onset of confusion in
March 2011" and h'ed "exhibited continuing diminishment of mental and co.gnitive ability with
progressive worsening through the date of her death in 2012." Dr,-Jurak opined that "[a]s of, and

including, December 1, 2011, *** Doris Shelton was incompetent, unable to manage her

A-86
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+ personal affairs, unable to give prompt and intelligent consideration {to] her personal affairs and

unable to give prompt and intelligent consideration to business mgtt‘crs." Dr. Jurak stated that he
based these observations on: (1) "[his] own exarninations(s), continuing care and obsgrvationS(S),
of Doris S-ﬁclton from 2008 through the date of her death"; and @) "[r]eview and cxauﬁination Qf
treatment records kept in the ordinary coﬁrse of business, created by persons with indepepdént |
knowledge of their pé‘rsonél observations and assessménts, made at or near their perSonal-

observations and assessments[,] *** records of which [Dr. Jurak had] found t_Olbé accuratc'and.
reliable.” | | |

Tlhe trial court held a hearing on Rodney's motions to dismiss on February 4, 2014, After
reading the parties' briefs and hearing oral arguments, the trial court dgnied Rodney's motion to
dismiss under Rule 2-615.but granted _hig-».g_'_r_lqti_o.n:.to.-d‘is_miss,undel' rule 2-6 1‘9.(‘@)(95,- The court
reasoned that, at the time of thé conveyance on December 1, 2011, no doctor had certified that
Doris was unable to manage her financial affairs; and the doctor's certification that “would

trigger that POA" ocourred two years after the event, The court concluded that "I don’t think

you can retroactively a year or two years later submit a certification *** that is specifically

rbfcned to in the POA and have retroactive effect.” |

On March 24, 2014, Ruth Ann, as executor of Doris's estate, filed a complaint against
Rodney seeking daméges for Rodney's alleged breach of fiduciary duty to Doris. The complaint
alleged that, on December 1, 2011, Thomas violated his duty as Doris's agent under Dori;'s POA
by transferring all of Doris's interest in the farm to Rodney and Rodney's wife without reserving
a life estate in Doris at a time when Doris was incompetent and in need of income from the-
property. The complaint further alleged that Rodney "participated in such breach of fiduciary

duty" by Thomas in violation of section 2-10.3 of the Act (755 ILCS 45/2-10.3 (West 2010)) by
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failing to notify Doris of such breach ana by failing to take action to safeguard Doris's best
interests. The complaint sought damages "in an amount not less t}.lan $50,000" plus attorney's
fees and court costs. | | | | ..

Rodney filed & motion for judgment on the pleading pursiant to section 2-615(e) of the
Code or, in the alternz;.tive, a motion to dismiss the complaint uﬁd@'r section 2-615(a) of the Code.
In both motions, Rodney argued that he was not an "agent" as alleged in the complaint-un@er
either Doris's POA_ or'.scctio'n‘ 2-10.3 of the Act. Rodney maintained that he had.no fiduciary - _
duty to act as alleged in the complaint, and that the complaint thereby failed tb'state-'g cayse of
action for breach of fiduciary duty. In its response to Rodney's motions, Ruth Ann argued that,
as-a designated successor agent under Doris's IPOA, Rodney wes a fiduciary as a matter of law
and therefore had-a duty to Doris.on the date the deeds were exeouted, During oral.argument,
Ruth Ann argued that s;ection 2-10.3 of the Act and I]linqis case I'aw stand for the proposition |
that a "secondary agént could be liable" if he "sees the primary agént violate his duty to the
principaI,”'_and thé.t a successor POA has a duty to take action under such circumstances to
protcbt the principal from harm.

After oral argument, the trial court took the matter under advisement. On August 29,
2014, the trial court issued a ruling from the bench finding asa métter of law that Rodney never
became an agent of Doris's under Doris's POA, and therefore no fiduciary duty ever arose. The
court found that, at the time of the conveyance at issue, Thomas was Doris's agent with all of the
discretion that Doris chose to give him. Accordingly, the trial coqrt granted Rodney's motion to
dismiss Ruth Ann's complaint with prejudice under ,sec;tion 2Q615(a). . | :

Thomas's estate appealed the trial court's di‘smissal of its amended: petit_ion for citation to

recover property from Rodney under section 16-1 (appeal No. 3:14-0163), and Doris's estate”

A48
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appealed the trial court's dismissal of its complaint for damages against Rodney (appeal No. 3-

14-0685). We consolidated the appeals.
ANALYSIS

1. The Dis‘missal of the Amended Estate Cifation filed by Thomas's Estate

In appeal No, 3-14-0163, Ruth Ann, as executor of ThOn;as's estate, _argues' that the trial

' court erred in granting Rodney's motion to dismiss the amended estate citation under s‘ecti‘on‘ 2~

619(a)(9) because Rodﬂey was Thomas's fiduciary at the time Thomas conveyed his farm to

-Rodney, thereby rendering the conveyance presumptively fraudulent, A motion for involuntary

dismissal under section 2-619(a)(9) of the Code admits the legal sufficiency of the compla}nt,
admits all Wcll-pi‘eaded facts and all reasonable inferences therefrom, and asserts an afﬁrmative
matiet outside:the complaiit-bars or défeats:thé:cause of action Reynoldsv.Jimmy John's
Ehterprise;s'. LLC, 2013 1L App (4th)l 120139, §31. When ruling on a section'2-619(a)(%)
motion, the court construes the pleadings "in the light most _favoi'gBle to the nonmoving par ty”
(Sandholm v, Kuecker, 2012 IL 111443,  55), and should only grant the motion "if the plaintiff
can prove no set of facts that wéuld support a cause of action” (Snyder v. Heldelberger, 2011 IL

111052, 18). We.review a trial court's dismissal of 2 complaint under section 2-619(2)(9) de

novo. Reynolds, 2013 11 App (4th) 120139, § 31.

Ruth Ann argues that Rodney had a fiduciary relationship with Thomas at the time of the

conveyance in December 2011 because Thomas had designated Rodney as a successor agent in
his POA. She also maihta-ins that, because Doris was incompetent at the time Thomas conveyed
his farm to Rodney in December 2011 (as certified by Doris's treating physician in 2014),

Rodney had succeeded Doris as Thomas's attorney-in-fact at the time of the conveyance; which

made him Thomas's ﬁdtjlciary..' Ruth Ann argues that, because Rodney was Thomas's ﬁl'duqiary',
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Thomas’s conveyance of his farm to Rodney was presumptively ffaudulﬁnt, and the trial court
erred in dismissing the amended estate citation. '

A fiduciary relationship is one where a person is under a dufy'to act for fhe benefit of
another. Inre Estate of Baumgarten, 2012 IL App-(1st) 112155; §'16. A fiduciary relationship
can arise as a matter of law or fact. n re Estate of DeJarnette, 286 11l App. 3d 1082, 1088
(1997). One way in which a ﬁdﬁciary relationship can exist as a‘mattef of law is through the
appointment of a power of attorney. Jd.; see also Clark v. Clark, 398 111 592 600 ( 1947) nre
Estate of Elias, 408 I App. 3d 301, 3 19 (2011) ("A power of attorney nges rise toa general
fiduciary relationship betwec-;n the grantor of the power and the grantee as a matter of law "),

Spring Valley Nursmg Center, L P v. Allen, 2012 IL App (3d) 110915, § 12 (“When a person is

designated as an agent under a:power ofattorney, he has a. ﬁducza;y,duty to the person who made
the designation,"),

"The mere existence of a fiduciary relationship prohibits the aéent from.seeking or .
obtaining any selfish benefit for himself, and if the agent does so,-the‘trt‘msaction is presumed to
be fraudulent." Spring Valley Nursing Center, 2012 IL App (3d) 110915, § 12; see also Clark;
398 111, at 601-02. "Thlf.xs, any conveyance of the principal's property that either materially-
benefits the agent or is for the agent's own use is presumed to be fraudulent." Spring Valley
Nursing Center, 2012 IL App (3d) 1 1091‘5, 1 12; see also Clark, 398 111 at 601; In re Estate of

Rybolt, 258 11l. App. 3d 886, 889 (1994), ! This rule applies to conveyances of the principal

'"The presumption of fraud is not conclusive and may be rebutted by clear and convincing

evidence to the contrary Sprmg Valley Nursmg Center, 2012 1L App (3d) 110915 713 The

burden is on the agent to rebut the prcsumpnon by showing that he acted in good faith and that’

he did not betray the confidence placed in him. Jd, If the agent satisfies this burden, the:
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property by the agent to a third party on behalf of the principal and also to conveyances made by

the principal directly to the agent. See, e.g., Clark, 398 Ill. at 601; Estate of Ryboit, 258 Ill. App.

3d at 889, '[Tlhe burden of pIeading and proviﬁg the existence of a fiduciary relauonsh1p lies
with the party seeking rehcf " Lemp v. Hauptmann, 170 Ill. App. 3d 753, 756 (1933) The trxal
court s determmatlon whether a POA givesrise to a ﬁducxary relatlonshlp as a matter of law is g
legal conclusion .tl}at we review de novo. | |

In determining wheth.cn Rodney was Thomas's ﬁducia‘ry'_ét the time of the oonvéyance-at
issue, we must first answer a thrésho]d legal question. Specifically, we must decide whether a
successor agent undef aPOA hasa fidu_ciary duty to the principal Before he becomes the acting
agent (or the "attorney in-fact"). merely by virtue of being named a successor agent in the ?OA
This i an issue of first impression. Illinois-courts have held repeatedly. that an appointed agent
under a POA (i.e., an agent dcsignﬁted as the principal's attorney-in-fact) has a fiduciary duty to
the principal as a matter of law from the time the POA is executed, fegardlcss of whether or .
when he exercises his powers under the POA. See, e.g., Estate of Elias,'408.111- App. 3d at 320;

see generally Jn re Estate of Miller, 334 111, App. 3d 692, 697, 700-(2002). However, no

transaction in question will be upheld, See 755 ILCS 45/2-7(a) (West 2010); Clark, 398 Il at
602, However, if the agent fails to rebut the presumptidh, the trarisaction will be set aside. See
755 ILCS 45/2-7(a), (f) (Wést 2010); Clark, 398 111, at 601, Somer of the sigpiﬁcant factors to be
considered in determining if the presumption of fraud has been reBﬁttéa include whether the
fiduciary made a frank disclosure to the principal of the informé.tion he had, whether the
fiduciary paid adcqﬁaté con'sideration, and whether the principal'had éompetent and independent

advice. Spring Valley Nursing Center, 2012 IL App (3d) 110915, 9 12; Estate of DeJarnette, 286

111, App 3d at 1088.

10
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publfshed Ilinois deci_s;ion holds that a party named a successor agent under 2 POA has such a
duty before he becomes the principal's attorney-in-fact, That is not éurpris'ing, becausea
fiduciary relation is created by the "appointment,” "granting," or “designation" of a power of
attorney (see, e.g., Estate of. DeJametté, 286 111, App. 3d at 1088; Estate of Elias, 408 111, App.
3d af 319; Spring Valley Nursing Center, 2012 IL App (3d) 110915, ] 12), and a syccessor agent
under a POA is appointed, granted, or designated a power of attofncy only contingently, i.e.,
only if the person designated attorney-in-fact under thé instrument is unwilling-or unable to act

on the principal’s behalf, In this case, Thomas's POA provided: "If'any agent named by me

shall die, become iﬁcqmpeteht, resign or refuse to accept the office of agent, I'name the

following (each to act alone and successively, in the order named) as successor(s) to-such agent:

 my.son Rodney I, Shelton.-- my daughter Ruth Ann Alford." (Emphasis added) Thus,

Rodney’s designation as Thomas's agent under the POA, and the attendant powers to act on

Thomas’s behalf, would be triggered if, and only if, the designated &ftOTHCY'in'fa°t (Doris) died,
became incompetent, or refused to accept the agency. Until any.of those events occurred, |
Rodney had no power of attorney under the document, and tflerefore no common-law fiduciary
duty to exercise such péwer acéording to Thomas’s interests. In sum, it is the power to act‘as a
principal's attomcy-in-faﬁt that creates a fiduciary duty as a matter of law. Until that power is
actually conferred, there can be no cotresponding fiduciary duty to use that-pow_ér forthe
principal's benefit, |

© Having found that Thor_‘nras’s designation of Rodney as a successor agent under the POA
did not create a common-law fiduciary relationship, wé proceed 'tq th.e.s-econld question noted
above: pamely, wﬁether the éstatc established that Doris was inco@petent ﬁt the time of the

conveyance in 2011 (and, therefore, that Rodney became Thomas's agerit-in-fact at that time

11
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under the POA) through Dr. Jurak's physician's report, even though that report was prepared and

signed approximately two years later. The trial court answered this question in the negatiye.

The court concluded that a physician's certification of incompetency had to be rendered prior to

the { conveyance at issue in order to’ estabhsh Doris's mcompetency under Thomas s POA, and that

-a physician's cemﬁcatlon prepared two years after the, fact could not estabhsh Dons s

* incompetency "retroactlvely_." We agree.

As noted, Thomas’s POA names Rodney as a successor aQéﬁt' only if the designated
atfo’fney-ih—fact (Doris) "shall ¥** become incompetent." The next sentence states that "[flor
purposes of this paragraph ***, 3 person shall be considered to be incompetent if and while the
person is a minor or an adjudicated incompetent or disabled person 01;‘ the pérson is unable to
give prompt.and .j.r_lte_l‘lige,;nlt-: .c.o:r‘g.s_i.de_f?,tji_qn to business matters, as c_ert_zﬁed. by.alicensed
physician." (Emphasis added.) Aithough the POA does not expressly state when the physician's
certification must take place, wh_en the pe.ragraph is read as a whole, the clear implication is that
the certification must oceur before the successor ‘power of attorney becomes.the attorney-in-fact
Unless the orlgmally designated attomey-m -fact is dlsabled ora mmor, she does not “become |
incompetent” for purposes of the POA unless she is adjudicated mcompetent or certified
incompetent by a licensed physician. Moreover, the POA expressly_ states. that. the orlgmal agent
will be considered incompetent “if and while” such certification and adjudication takes pace.
(Emphasis added.) The most straightforward reading of these provisions is that the physician's
certiﬂeetion, like an adjudication of incompetency, is meant to serve as a triggering event that
nullifies the primary agent's'authority at the time of the certification and in the future, until the

certification is rescinded. Nothing in Thomas's POA suggests that a physician's certification

prepared years after the fact may retroactively nullify the designated agent-in-fact's authority to

12
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act under the POA. Bécause written POAs must be strictly construed in Illinois (/n re Estate of
Romanowski, 329 TIL. App. 3d 769 (2002); Amcore Bank, N.A. v. Hahnaman-Albrecht, Inc., 326
IIl. App. 3d 126 (2001)), we will not read such intent into the instrument by implication where

the text does not cIearIy support that interpretation,
Moreover, there are good policy reasons for reading a standard form POA in thlS manner,
Allowing mcompetenlcy detcrm:natlons to be made years after the fact could create uncertainty
and lead to situations. where an acting power of attorney makes ﬁnanclal decisions for a long
period of time before he or she is declared mcompctcnt and. rcp_Iaced with a succcssqr POA
Principals, acting agents, ‘succeﬁor agents, and thii'd part.ies need to know with Certainty who has |
the authornty to act on the- pr1nc1pal s behalf (and who has fi ducxary duties to the prmclpal) ata
partlcular time. If an. attorney-m-fact 's authorlty can.be nulhﬁed retroactwely ’oy a doctor s
certification years after the fact, the designated successor agents would ncv_er be certain whcn
their powers and duties under the POA were triggered. A sﬁcce;s_or agent under the POA might
reasonably believé that the attorney-in-fact is competent, only to discover years later that she had
been incompetent for years, and that the successor agent has been inadvertently shirking his duty
throughout that entire period. This would create & regime of instability and uncertainty which
could upset the settled expectations of principals, attorneys-in-fact, successor agents, and third
parties who have tran'sécted Business with an attbrney—fn-fact. Moreover, allowing retroactive
certification ofan agent's incompetency would likely spawn litigation (comfilete with conflicting

expert testimpny) to establish when an attorney-in-fact became jncompetent. A bright-line rule

B __ | -a4
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requiring a physician's certification of incompetency before the attorney-in-fact is replaced by a

successor agent would avoid all of these problems.?

‘Accordingly, we affirm the trial court's dismissal of the _a_ﬁ1encied estgte citation in'?ppeal
No. 3-14-0163, | |
.‘ 2.. The Dismissal of Doris's Estate's _Cl_z_iinri Aégin:st Rodney:

In Case No. 3-14-0685, Ruth Ann, as executor lof Doris's estate, grgués .'t.hat the trial court
erred in dismissing Doris’s estate's claim against Rodney for brclach.of fiduciary duty asa |
successor trustee under sectio'n_2-10.3(b) of the Act (755 IL.CS 45/2-10.3(b) _(Wesﬁ 2010)). The
trial court dismissed Doris's estate's claim under section 2-615(a)-of the Code. A section 2-
615(a) rﬁotEOn to dismiss tests the legal sufficiency of the complaint oh its face. Doe-3 v.
M.C.Lean.County’-‘Un'z'z"Dz’s'tr‘idi-No';:-.-’i B&ar’d:bﬁDiz’nectofs;;‘QO"12'.-IL.-1.1‘2'.479; { 15.- A section 2
615(a) motion argues that'\th.e facts-alleged in the complaint, v_iewea in the light most favorable
to the plaintiff, and taking all well-pleaded facts and all reasonable inferences that may be drawn

from those facts as true, are insufficient to state a cause of action Lipbn which .rf;lie'f may be

2 In his dissent in appeal No, 3-14-0163, Justice Schmidt suggests that most of these
problems could be alleviated'if we allowed retroactive certifications of incompetency‘by'
physicians but limited the effect of such certifications to 'transac':t.ions that benefit the successor

agent. See infra § 50. That may well be trué. However, the Ianguagc of Thomas’s POA does

not support refroactive certifications of incompetency, much less the limitation of such

certifications to transactions that benefit a successor agent. As noted above, written POAs must

be strictly construed in Illinois. In re Estate of Romanowski, 329 111, App. 3d 769 (2002);

Ameore Bank, 326 1ll. App. 3d 126. Accordingly, we cannot read provisions or limitations-into a

POA that are not cléarly supported by its.text,

14
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granted, /d., §25. "[A] cause of action should not be dismissed pursuant to section 2-615 unless
i't is clearly apparent that no set of facts can be prbved that would éntitlé the plam.tlff to
recovery." (Internal quotation marks omitted.) Jd We review a triai court's dismissal of a
complaint under section 2-615(a) de novo, Id,

The complaint in thi.s case alleged that, on December 1, 201 1, Thomas violatgd his
fiduciary duty as Doris's agent under Doris's POA by transferring all of Doris's interest in tbe

farm to Rodney and Rodney's wife without reserving a life estate in Doris at a time when Doris

was 'inco.mpctent and in need of income from the pfopérty. The cormplaint alleged that Rodney |

"pammpated in such breach of fiduciary duty" by Thomas in violation of section 2- 10.3 of the

“Act (755 ILCS 45/2-10.3 (West 2010)) by failing to notify Dorxs of such breach and by falhng to

take actlon 1o safeguard Dorxs s best, mterests e

Section 2-10.3 of the Act is entitled "Successor Agents." Subsection (b) of section 2-10.3
provides that: ' -

"An agent is not liable for the actions of another agent, including a predecessor

agent, unless the agent participates in or conceals a breach of Siduciary duty .

commiltted by the other agent. An agent who has knowledge of a breach or

imminent breach of fiduciary duty by another agent must noﬁ'ﬁz the pr:’nc.z'pal arzaff X

if the principal is z'ncapqcz‘z‘ated take whatever dct,;‘oﬁ._s may be reasonably

@Pmpriate in the circumstances to Ssafeguard the princz'pél 's-best interest.”

' (Emphasis added.) 755 ILCS 45/2-10.3(b) (West ZOIQ)j.

Ruth Ann argues that, under section 2-10.3(b), Rodney is liable for any‘ breach of .

fiduciary duty committed by Thomas when he conveyed Doris's interest in the farm to

Rodney,
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In dismissing the complaint, the trial court hcld that, because Rodne}' was only 2

successor agent who never became an actual agent of DOI'IS s under the POA, no fiduciary dUtY

‘ever arose as a matter of law, However, although we agree that Ro‘dney did not have & fiduciary

duty to Doris under the POA or under the common law, that does not resolve the matter The
complamt in thlS case was based upon section 2-10.3(b) of the Act That sectlon PI'OVIdeS that
successor agents may be liable for breaches of fiduciary duty- commltted by their prcdeccssor
agents 1f they pamclpate in or conceal such breaches. 755 ILCS 45/2 10.3(b) (West 2010).
Successor agents are liable for such conduct under section 2-10.3(b)‘ regardless of whether they
have indebendent ﬁduoiafy obligétions to the principal. Section 2-10.3(b) does not state fhét
successor agents may be liable for breaches committed by predecessor agents only if they
themselves become ;e}qﬁr_‘_)gﬁgggg@g,_ﬁ“ St B e s e e
Moreover, section 2-10.3(b) imposes certain afﬁmatiQe obligations upon Successor
agents, Speciﬁcaily, section 2-10.3(b) provides that a sucéess0r -aéent "'Wlho has knowledge of a
breach or 1mm1nent breach of fiduciary duty by another agent" "must notify the prlnclpal and, if
the prm01pa1 is mcapamtated take whatever actlons may be reasonably approprlatc in the |
mrcums‘tances to safeguard the principal's best interest." Id. The statute suggests that successor

agents who fail to discharge these obligations are liable for any breach.of fiduciary duty

committed against a principal by a predecessor agent.’

3 1t should be 'cmphaéized, however, that the statute only imposes affirmative duties on a

successor agent in the event that the successor agent "has lc.nowledgc of a breach or imminent

~ breach of fiduciary duty by another agent." Id. In that event, and’ only in'that event the

successor agent must notify the principal and, if the principal is ihcépacitated, take reasonable

steps safeguard the principal"s best interest, Jd,
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Th_ﬁs, by its plain terms, secﬁon 2-10.3(b) could support a céuse of action against 2
successor agent if the successor agent participated in or concealed a breach of duty by a
predecessor agent, or if the successor agent was aware of an imminent breach of fiduciary duty
by a predecessor agent but failed to notify the principal or take reasonable steps to safeguard an
incompetent principal's interest. In this case, the complaint alleged: that: (-I)ITh-omas violaied his
fiduciary duty as Doris's agent under Doris's POA by .transferring all of Doris's interest in the. , |
farm to Rodney and Rodneys wife without reservmg a life estate m Doris at a tlme when Doris
was mcompetent and in nieed of income from the prOme: (2) Rodney was dware thet Thomas

was gomg to execute a deed accomplishing this wrongful tranSfer ofDorls : property erest

and (3 ) Ro dney "pamclpated in such breach of ﬁduciary duty" by Thomas in- v1olatlon of scctlon

Doris's best intefests. Thus, the complaint alleged facts sufficient to state a cause of action. We
theefore hold the the trial court erred in dismissing the qomplaint under section 2-615(a).
Rodney argues that, when the Act is read as a whole, it is clear that section 2-10.3(b) does
not apply to successor agents. Section 2-10.3(b) states that "[a]n agent" may be Hable for the
actions of another-agent under ccx’;ain specified circumstances; it does not state that a "sﬁccessor
agent” may be liable for such actions, Similarly, section 2:10.3(b) imposes certain duties on an
"agent,” not a "sﬁccessor agent." The Act deﬁnéS"'agent" as "the attdl‘ney-in-fact or other pefson
desxgnated to act for the principal in the agency." 755 ILCS 45/2-3 (West 2010) By contrast,
section 2-10.3 suggests that a "successor agent" is de31gnated to act only "if an initial or
pred'eccs;o_r a_gent‘résigr_xs,ﬂ dies, become_s incapacitated, is nqt-qualiﬁéd to sgrve,- or declines to _

serve." 755 ILCS 45/2-10.3(a) (West 2010). Thus, Rodney contends that, by uéing the term

*The "agency" is the written power of attorney. See 755 ILCS 45/2-3 (West 2010).
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agent" instead of "successor agent" throughout section 2-10.3(b); the legislature expressed its
intent that the duties and pbtential liability prescribed by that section should apply only to
attorneys- m fact, not to successor agents | '
We dlsagree Scctlon 2-10 3(b) is a subsection w1th1n sectlon 2 10,3, which is cntltlcd

"Successor agents.” The other two subsections within that scctlon both clcarly apply to successor
agents. See 755 ILCS 45/2 10 3(a), (¢) (West 2010). Thus, it stands to reason that section 2-

10.3(b) applies to successor agents as well,

Morcover, section 2- 103(b) i imposes certain duties on an agent "who has knowledge of a

breach or imminent breach of. f duczarjy duty by another agent,” (Emphasis added.) 755 ILcs

45/2-10.3(b) (West 2010). As Rodnc:y acknowledges, only attomeys-m-fact have ﬁdumary‘

' obli_-gations;m:thg,‘iprinoipal under a PO A,,\eindv-only aftomeys-in-fact are -authorized to act for the

principal. Accordmg]y, only an attorney-in-fact could commit an "immanent breach of fiduciary
duty." This means thiat, section 2-10.3(b) must intend to impose duties on an agent when certain
unlawfu_l_ acts are performed or about to be performed by an acting attomey-m-fact.under a POA
As noted, hOWeVer, Rodney argues that section 2-10.3(b) imposﬁs _dﬁfies only on an attorney-in-
fact. If that were true, then the statute couId‘app.ly-only ina sitgation"whére thcfe are co-agents
(i.e., two simultaneously acting attorneys-in-fact) under the POA. However, a careful reading of
the Act as a whole establishes that section 2-10.3(b) was not intended to apply to co-agents.
First, as noted, section 2-10.3(b) appears in a section of the Act entitled "Successor agents," not
"co-agents." More importantly, there is separate section of the Act entitled "Co-agents" (755
ILCS 45/2-10.5 (West 2010)), and that section contains a subsection that is 1dentlcal to section 2-
10.3(b) (see 755 ILCS 45/2-10. 5(c) (West 2010)). If section 2-10.3(b) applied to co- agents as

Rodney maintains, then section 2-10.5(c) would be'rendcred,_superﬂuous. "t is a general rule of
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construction that where a statute can be reasonably interpreted so as to give effect to all its’

provisions, a court will not adopt a strained reading which renders one part supcrﬂuous " BGSS v.

Cook County Hospital, 2015 IL App (1st) 142665, §25. For this additional reason, we reject

Rodney's interpretation,

In his partial diésent in c;tse No, 3-14-0685, Justice Carter mairitains that our decisions in
these two consolidated appeals are inconsistent. See infra, 147. ‘'We disagree. In the first appeal
(No. 3- 14 0163), we hold that a successor agent | under a POA has no ﬁduclary duty to the
prmcxpal under the common law until he becomes the acting agent (or a.tt:omt‘a)"ln fact) Inthe

second appeal (No. 3-14-0685), J ustlce Schmidt and ] hold that a successor agent has & limited

. statutory duty under section 2-10.3(b). That statutory duty is an exception to (i.e., in derogation

of)-the:common ‘Iawnxj,u:l‘c that successor agents-have no.duties to-the principal. However, it is a
very limited duty. As noted above, the statute imposes a duty on a ,s'ﬁccessor agent to: (1) refrain
from participafing.in or concealing a breach of fiduciary duty comrriitte_d by enother agent; (2)
notify the principal of any immanent breach of fiduciary duty by another agent and, if the
principal is incapacitated, take whatever actions may be reasonably appropriate under the
circumstances to safeguard tlllle‘prin_cipal's best interest. The latter dutyis imposed only if the
successor agent has knqwledg_e of a breach or imminent breach of ﬁdhcié,ry dﬁt_y b‘y-afnoth_er
agent. Thus, it will apply only in very limited circumstances.

We "also disagree with Justice Carter’s conclusion that “the referenceS to the ‘agent’ in
section 2;10.3(b) are lifnited solély to.the acting agent or.attorney in-in-fact.” Infra 147. As
eprained_ above, when section 2-10.3(b) is read.in conjun_ctiop with other relevant provisions of

the Act, the only reasonable conclusion is that section 2-10.3(b) was intended to apply to

successor agents, not {o co-agents or other attorneys-in-fact,
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| Moreover; contréry to Justice Carter’s conclusion (inﬁ'a. 1 47), our reading of section 2-
10.3 (b) does not coﬁﬂict with section 2-7, which provides that an agent has no duty to "ass'_Ume
confrol of or responsibility for any of the princibal'é prol:ier_ty, care or affairs, reg.ard.less. '(_)f the
prinbipt_ll’s physical or meﬁtal éondition." 755 iLCS 45/2-‘? (Weét 2010)., Seétior_l 2-.;0.'3(b)_
merely im.pose:s a Iimited dﬁty under certain narrow a’ﬁd specified cirgumst,ah_ces,f @é— discussed.
above. In any event, evén if thére were some tension between these two provisions, tbe sp_ecific
dutics imp osed in section 2;16.3(1)) would control over the gcneral-.pringiple announced in
section 2-7. See Sierra Club v, Kenne, 88 Il 2d 110, 126 (1981); Calibraro v. Board of
Trustees Of the Buffalo Grove Firefighters' Pension Fund, 367 111, App. 3d 259, 262 (2006).

For the rcaéons setlforth above, we reverse the trial court's ﬁismissal of Doris's estate's
claim. .. . .. .
CONCLUSION |

' The _judgmeht of the circuit court 6f Grundy Count'y in éppea] No. 3;1'.:5,-0153_ is affix-m.ed'
The judgment of 'the-cifcuif court of Grundy County in appeal No.‘3-‘-14-0685 is reversed ‘anldl- .‘ .
remancied for further proceedings. - | | - o

No, 3-14-0163, Affirmed.
No, 3-14-0685, Reversed and remanded.

JUSTICE CARTER, concurring in part and dissenting in part.
I concur with the majority's decision affirming the trial court's dismissal of the amended

estate citation in appeal No, 37.14-0163. Specifically, I agree with the analysis in paragraphs 18

. through 27.

However, for the reasons that follow, I also respectfully dissent from the majority's

decision reversing the frial court's dismissal of the estate's claim in appeal No. 3'1470685 '
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Spéci_ﬁcally, I dissent from paragraphs 28 through 41. Fir;st, in my QPiniOﬁ’ the majority’s
decisions in the two consolidated appeals are inconsistgﬁt with one another as the mejority finds
in the first appeal (No 3-14-0163) that a successor agent under a POA has no ﬁducilar.y duty t?
the principal until he bjecomels the acting agent but reaches the exact opposite conclusion in the
second appeal (No, 3-i4-0695); Second, I believe that the majority's analysis in the latter appeal
is based upon a strained reéding of section 2-10.3(b) of the Act, areading with which I do not
agree. In my opinion, the references to the "agent" in section 2-10.3(b) are lipited solely-to the
acting égehtor attorney-in-fact and do not include, 6r apply to, a succesgor agcrjt. See 755 ‘ILCS
45/2-3(b)-(West 2010) (;‘ '[é,]gex;t’ means the aftorney-in-fact or other pcrson.dcsignételd to act for
the principal in'the-agency"). The more-limited reading of section 2:10.3(b) that I have
suggested here _iA_s._n-lpres_-ip‘ keeping with.section 2.7 of the Act, which limits the dutfes, |
obligations, and liabilities (ﬁ‘ an agent acting under a POA and provides, in paﬁ, that an agent has
no.duty to "assume control of or responsibility for any of the principal's property, care or affairs,
regardless of the principal'sj physical or mental condition." 755 ILCS'45/2-_7 (West 2010). For
the reasons stated, unlike the majority, I would affirm the trial court's dismissal of Doris's estate's
claim in appeal No. 3-14-0685_. | | |
J USTICE SCHMIDT, concurring in part e_md disscnting inpart.
Because [ would reverse ihe trial court's disrﬁissal of the amended estate citation in

‘appeal No. 3-14-0163, 1 respecti\‘iély‘dissent from that portion of ‘the‘:majOr-ity opinion which
affirms it. Supra 79 18-27.

o In paragraph 26, supra, the majority explains that the sky will fall if we were'to read a
standard form POA to allow a retroactive declaration of incompetency. Isuggest thatthe

majority's view allows a sﬁcéessor agent under a POA, who knows full well that the designated
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attorney-in-fact is incompetent, to engage in self:dealing before cither seeking a physician's

declaration of incompetency, or a court order to-the same effect.. Ina case such as this, we have

the opinion ax_id mediqal records of Doris's former treating physician, not simply a hif ed ?’FPM-

If the estate can show ‘that Doris.was indeed incompetent at the rele'yant fimes; 1 'see'no reason,
not to allow thé estate to chal_len‘ge the tr‘ar;sactibns. that b'erieﬁt.téd' Rodncy.. , H'é retroactive
declaration of inc'ompe'tency only affects transactions that beneﬁf tl;e:succeSS;Or agént directly, or
even indirectly, then that should alleviate most of the majority's'co:n:cems- 'SUP._'?‘_CI 726.

I concur with Justice Holdridge's analysis and reversal of the trial court with respect to

appeal No. 3-14-0685. Supra 129-41,
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