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NATURE OF THE CASE 

The People appeal from the judgment of the Illinois Appellate Court, 

Second District, reversing defendant Twiqwon Fane’s convictions for home 

invasion, 720 ILCS 5/19-6(a)(2), residential burglary, 720 ILCS 5/19-3(a), 

attempted robbery, 720 ILCS 5/8-4(a) & 18-1(a), and aggravated battery, 720 

ILCS 5/12-3.05(d)(1).  C299.1 

ISSUES PRESENTED 

I. Whether the accomplice witness instruction should be given whenever 

an accomplice testifies, i.e., regardless of whether the witness testifies 

favorably to the prosecution or the defense. 

II. Whether any error that resulted from the trial court submitting a 

modified IPI 3.17 instruction to the jury was harmless because the 

result of the trial would not have been different if the instruction had 

not been given. 

JURISDICTION 

  This Court has jurisdiction pursuant to Supreme Court Rules 315, 

604(d), and 612(b).  The People timely filed a petition for leave to appeal that 

this Court allowed. 

 

1   “C_,” “R_,” and “A_” denote the common law record, the report of 

proceedings, and the appendix to this brief, respectively. 
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STATEMENT OF FACTS 

 Defendant was charged with two counts of home invasion, residential 

burglary, conspiracy to commit residential burglary, attempt robbery, 

aggravated battery (victim 60 years of age or older), and aggravated battery 

(masked) against Voncile Modlinger.  C26-27.  At trial, 92-year-old Modlinger 

testified that two men broke into her home in Freeport, Illinois.  R540-541.  

One man was unmasked, and Modlinger recognized him from a prior 

burglary of her home that had occurred approximately one week earlier.  

R541.  The other man wore a white covering on his face and caused 

Modlinger numerous injuries.  R541-43, 546-47.  Modlinger identified both 

intruders as young black men.  R542. 

Freeport Police Sergeant Timothy Weichel was the first on the scene, 

arriving at approximately 2:30 a.m.  R445.  While Weichel was still outside, 

he looked through a window and found himself face-to-face with Drean 

McGee, who was unmasked.  R446-48, 456.  McGee ran out the east door of 

the house.  R447.  Weichel searched the area to the northeast of the house, 

which was “very dense with trees and other things like that,” R 462, and 

heard leaves crunching and dogs barking, R449-50. 

Freeport Police Corporal Ben Johnson was dispatched to assist in the 

search.  R469-70.  Johnson was walking toward the Provena St. Joseph 
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Center when he heard dogs barking from the southeast.  R470.  He then saw 

two people in dark clothing sprinting across the field to the west of Provena.  

R470, 475-76.  The two men made it to the Provena parking lot where they 

crouched down by a parked truck.  R470.  When they noticed Johnson 

approaching, they fled through a hospital alleyway, which was a dead end.  

R471-72.  Johnson arrested defendant and McGee.  R472-73.  Defendant was 

holding a white t-shirt when he was arrested.  R486-87.  Defendant and 

McGee were arrested four blocks from the victim’s home just approximately 

five minutes after Sergeant Weichel saw McGee through the window.  R451-

52. 

McGee testified for the defense that he had pleaded guilty to the home 

invasion and burglary at issue in this case, for which he was sentenced to 10 

years in prison.  R666-67.  On the day of the crime, McGee was at his cousin’s 

house with a number of people, including defendant and James Beales.  

R668.  Defendant, McGee, Beales, and a woman named Brittany left together 

in defendant’s girlfriend’s car (she was not with them).  R560, 669.  McGee 

testified that they dropped Brittany off at home, and defendant got out near 

the intersection of Galena and Rotzler.  R671.  McGee and Beales then 

discussed a plan to burglarize a home.  R673. 
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McGee testified that Beales selected the victim’s house.  R673-74.  

They grabbed white t-shirts from the back of the car, and Beales used his to 

cover his face; McGee did not use a face cover.  R675, 678.  After breaking 

into the home and looking for money, McGee was confronted by an officer, so 

he and Beales ran in opposite directions.  R676-77.  McGee ran toward 

Provena.  R679.  As he approached Provena, McGee saw a “body figure” in a 

black hoody.  R679.  McGee called out “Hey, Hey,” to the unknown person, 

R679-80, who turned out to be defendant.  R680.  According to McGee, he and 

defendant were arrested moments after their chance meeting.  Id.  McGee 

testified that just before they were apprehended, he threw the white t-shirt 

he had taken from the car (which he had concealed in his sleeve) to 

defendant.  Id. 

The keys to defendant’s girlfriend’s car were found at the victim’s 

home, R562, 566, 569, and when defendant was arrested, he told police, 

unprompted, that the car had been stolen, R496. 

At the jury instruction conference, the People offered IPI 3.17.  R738.  

The trial court, relying on People v. Rivera, 166 Ill. 2d 279 (1995), and an 

appellate court decision, approved a modified version of the instruction, which 

was given to the jury.  R749, 755; C195.  It read: 

When a witness says he participated in the commission of a 

crime in which the defendant is charged, the testimony of that 
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witness is subject to suspicion and should be considered by you 

with caution.  It should be carefully examined in light of the 

other evidence in the case. 

 

C195.  The jury found defendant guilty of all charges.  R861-63.  And the trial 

court sentenced him to 30 years in prison for home invasion and shorter, 

concurrent sentences for the other offenses.  C299. 

 On appeal, defendant argued, in relevant part, that the trial court 

abused its discretion in submitting the modified IPI 3.17 to the jury.  A7.  The 

appellate court agreed, reversed defendant’s convictions, and remanded for 

further proceedings.  A20. 

 This Court granted the People’s timely petition for leave to appeal. 

ARGUMENT 

I. Standard of Review 

  

 Jury instructions convey the legal rules applicable to the evidence 

presented at trial and thus guide the jury’s deliberations toward a proper 

verdict.  People v. Hudson, 222 Ill. 2d 392, 399 (2006).  The task of a 

reviewing court is to determine whether the instructions, considered 

together, fully and fairly state the law applicable to both parties’ theories.  

People v. Parker, 223 Ill. 2d 494, 501 (2006); People v. Pollock, 202 Ill. 2d 189, 

210 (2002).  The standard of review asks whether the trial court abused its 

discretion.  People v. Jones, 219 Ill. 2d 1, 31 (2006).  A trial court abuses its 
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discretion if jury instructions are not clear enough to avoid misleading the 

jury.  People v. Mohr, 228 Ill. 2d 53, 66 (2008) (internal quotations omitted). 

II. The Trial Court Did Not Abuse Its Discretion by Giving an 

Accomplice Witness Instruction. 

 

 This Court held in Rivera that “an accomplice’s testimony should be 

cautiously scrutinized regardless of which side he testifies for.”  166 Ill. 2d at 

292.  The Court’s holding settled a split that had developed in the appellate 

court over whether the accomplice instruction should be given only when the 

witness testifies for the People.  See People v. Dodd, 173 Ill. App. 3d 460, 466 

(2d Dist. 1988) (discussing cases).  Thus, whether it was proper to give the 

accomplice witness instruction here turns on McGee’s status as an 

accomplice, and not the substance or nature of his testimony.   

The appellate court below nevertheless held that an accomplice 

witness instruction may only be given where “an alleged accomplice witness 

implicates a defendant.”  A18.  But in Rivera, this Court held that “the trial 

judge should have discretion to decide whether to advise the jury to accept an 

accomplice’s testimony with caution,” regardless of which party called the 

witness.  166 Ill. 2d at 293.  That is, the question turned not on whether the 

accomplice implicated the defendant, but instead on his status as an 

accomplice. 
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In Rivera, a defense witness, who was one of the defendant’s 

accomplices, testified that the “defendant left the apartment” prior to the 

crime and “had no involvement in the victim’s murder.”  Id. at 290.  The 

Court found “no reason why [this witness’s] testimony should not be 

scrutinized as cautiously and strictly” as the People’s accomplice witness.  Id. 

at 293.  While it is true that the defense witness in Rivera had implicated the 

defendant prior to trial, before changing course and giving exculpatory 

testimony at trial, the Court merely listed that fact as one of several reasons 

why the witness’s credibility was suspect.  Id.  The Court also noted that the 

witness was “a convicted murderer and admitted perjurer.”  Id.  This Court’s 

reasoning in Rivera thus did not limit its holding to permit use of the 

accomplice instruction only if a defense witness implicated the defendant in 

the crime. 

Nevertheless, the court below insisted that Rivera stands for the 

proposition that the accomplice witness instruction may be given only where 

an alleged accomplice witness implicates a defendant.  A18.  It is not alone in 

this misreading of Rivera.  In People v. Szydloski, 283 Ill. App. 3d 274 (3d 

Dist. 1996), the appellate court held that it was improper to give an 

accomplice witness instruction when the witness did not testify that she was 
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involved in a crime with the defendant.  Id. at 277-78.  The Szydloski court 

attempted to distinguish Rivera:  

In Rivera, a defense witness attempted to exonerate the 

defendant; however, unlike the case at bar, that witness’s 

testimony in earlier proceedings had implicated the defendant.  

This testimony was properly admitted as substantive evidence of 

Rivera’s guilt.  [Citation.].  Thus, in contrast to the situation 

presented here, Rivera involved a situation where a defense 

witness said that he was involved in a crime with the defendant. 

 

Id. at 277-78.  But this distinction ignores the reasoning of Rivera itself.  

Nowhere in Rivera does the Court indicate that it approved of the accomplice 

witness instruction only because the witness, who gave exculpatory 

testimony at trial, had given prior inconsistent statements. 

Indeed, Rivera merely reaffirmed a core principle that dates back 

nearly a century.  In People v. Touhy, 361 Ill. 332 (1935), the trial court gave 

the following instruction: 

Walter Henrichsen, Isaac Costner and Basil Banghart are 

persons defined by law to be accomplices to the crime charged in 

this indictment.  The testimony of an accomplice is competent 

evidence but such testimony is liable to grave suspicion and 

should be acted upon with great caution.   

 

Id. at 352.  The defense argued that the instruction should not have been 

given with regard to Banghart, who testified for the defense.  Id. at 353.  

Indeed, while Banghart was tried separately for the same kidnaping and 

convicted, he denied any participation at all in the crime in his testimony at 
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Touhy’s trial.  Id. at 335, 343.  The Court reasoned that “[a]lthough the term 

‘accomplice’ is generally applied to those testifying against their fellow 

criminals, an accomplice is one who is in some way concerned in or associated 

with another in the commission of a crime.”  Id. (internal citations omitted).  

The Court then held:  “No reason is advanced, and none is apparent, why one 

who is in fact an accomplice should not have his testimony scrutinized 

carefully before it is relied on, no matter on which side of the case he 

testified.”  Id. 

It was this holding that the Court reaffirmed in Rivera, 166 Ill. 2d at 

293 (“We continue to adhere to this court’s position in Touhy.”).  In sum, the 

witness in neither Rivera nor Touhy implicated the defendant at trial.  

Indeed, in Touhy, Banghart never implicated the defendant; rather, he denied 

any crime had occurred.  But this Court held that the accomplice witness 

instruction was properly given. 

Other jurisdictions, including the Seventh Circuit, have reached the 

same conclusion, each holding that it was proper to give an accomplice 

witness instruction even when the witness gave exculpatory testimony on the 

defendant’s behalf.  See United States v. Bolin, 35 F.3d 306, 308 (7th Cir. 

1974); United States v. Cool, 461 F.2d 521, 524-25 (7th Cir. 1972), rev’d on 

other grounds, 409 U.S. 100 (1972); see also United States v. Tirouda, 394 
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F.3d 683, 687 (9th Cir. 2005); People v. Heikkinen, 646 N.W. 2d 190, 197-98 

(Mich. App. 2002); State v. Anthony, 749 P.2d 37, 42-44 (Kan. 1988); United 

States v. Urdiales, 523 F.2d 1245, 1248 (5th Cir. 1975); United States v. Nolte, 

440 F.2d 1124, 1126-27 (5th Cir. 1971).  These jurisdictions recognize that an 

accomplice always has a potential for bias, regardless of whether inculpatory 

or exculpatory testimony is provided.  “When an accomplice testifies for the 

prosecution he may have an interest in prevaricating in favor of the 

prosecution to obtain favors or even immunity.  On the other hand, when one 

accomplice testifies for another, there is always the chance that each will try 

to ‘swear the other out of the charge.’”  Nolte, 440 F.2d at 1126 (citing 

Washington v. Texas, 338 U.S. 14, 21-23 (1967)).  In other words, there is 

reason to treat with caution and suspicion the testimony of all accomplices, 

not just those who inculpate the defendant. 

 This case is a perfect example.  As in Rivera, the credibility of the 

accomplice witness here was suspect.  McGee was plainly an accomplice to 

the crimes of home invasion and residential burglary with which defendant 

was charged.  See People v. Robinson, 59 Ill.2d 184, 190-91 (1974) (an 

accomplice is any witness who could have been charged with or convicted of 

the same offense for which the defendant is being tried).  McGee pleaded 

guilty to those crimes, and he was serving a 10-year sentence for them at the 

126715

SUBMITTED - 12856924 - Criminal Appeals, OAG - 4/7/2021 9:38 AM



11 

 

time of defendant’s trial.  R667.  McGee placed defendant in the car en route 

to the crime scene, but claimed that they parted ways when he and Beales 

dropped defendant off a few blocks from the scene, and then he happened to 

cross paths with defendant in a parking lot, immediately after the crime, as 

he fled from police.  R671, 680.  McGee claimed to have handed defendant a 

shirt —which was identical to the one the victim reported that the second 

suspect had used to cover his face — immediately before police arrested 

McGee and defendant blocks from the crime and minutes after police saw 

McGee flee the scene.  R451-52, 541-42, 680.  And McGee had a longstanding 

prior relationship with defendant.  R562, 685, 704.  Because McGee had an 

incentive “to ‘swear [defendant] out of the charge,’” Nolte, 440 F.2d at 1126 

(citing Washington, 338 U.S. at 21-23), McGee’s testimony warranted careful 

scrutiny, and the trial court did not abuse its discretion in giving the 

accomplice witness instruction. 

III. Any Error Was Harmless. 

 

Even if this Court were to conclude that the trial court erred in 

instructing the jury with modified IPI 3.17, any error was harmless.  See 

People v. Johnson, 146 Ill. 2d 109, 137 (1991) (“An error in a jury instruction 

is harmless if it is demonstrated that the result of the trial would not have 
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been different if the proper instruction had been given.”).  Defendant’s jury 

had ample reason to doubt McGee’s veracity even without receiving IPI 3.17. 

First, McGee was an admitted participant in the burglary and home 

invasion at issue.  R667.  Indeed, there was evidence that McGee had entered 

the victim’s home a week earlier in a similar search for money.  R542, 546-47.  

Second, McGee considered defendant his cousin and he was a friend of 15-17 

years.  R562, 685, 704; see also People v. Brown, 55 Ill. App. 3d 724, 729 (5th 

Dist. 1977) (Jones, J., specially concurring) (“It is unrealistic to expect a 

fellow accused to be a stranger or an enemy of the accessory; more likely it is 

one with whom the accessory has a close and intimate relationship, and the 

impulse to help such persons would in some circumstances be as natural as to 

help themselves.”).  Third, McGee’s testimony that he encountered defendant 

after running to the Provena parking lot was contradicted by Corporal 

Johnson, who observed two individuals sprint across the field directly to the 

west of Provena.  R470, 694-95.  Indeed, McGee’s entire account — that he 

had driven with defendant to the area of the crime, dropped defendant off 

before committing the home invasion with someone else, and then 

coincidentally crossed paths with defendant again just prior to his arrest — 

beggars belief.  McGee and defendant were caught together approximately 

four blocks from the victim’s home and five minutes after police saw McGee 
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flee from the scene.  R451-52.  Defendant was arrested with a white t-shirt 

like the one the victim testified McGee’s accomplice had over his face.  R485-

86, 541-42.  McGee claims he handed defendant this shirt just before police 

arrested them, though the victim and police at the scene testified that McGee 

did not cover his face during the crime.  R456-57, 680.  The keys to 

defendant’s girlfriend’s car were found at the victim’s home, R562, 566, 569, 

and defendant told police, unprompted, that the car had been stolen, R496. 

In sum, the evidence of defendant’s guilt was substantial and the trial 

court’s decision to give an accomplice witness instruction to the jury did not 

contribute to the guilty verdict. 
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CONCLUSION 

 This Court should reverse the appellate court’s judgment. 
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03/28/2017 Subp Issued --3_28_2017 C 81 

04/05/2017 Transport Slip-4_5_2017 C 82 

04/07/2017 Subp Srvd-4_7_2017 C 83 

04/13/2017 Supplemental Disclosure To The Accused-4_13_2017 C 86 

04/18/2017 Motion In Limine-4_18_2017 C 87 

04/18/2017 State's Second Motion In Limine-4_18_2017 C 89 

04/18/2017 State's Third Motion In Limine-4_18_2017 C 91 

05/16/2017 Motion For Continuance-5_16_2017 C 92 

05/16/2017 Transport Sheet-5_16_2017 C 94 

07/03/2017 Transport Slip-7_3_2017 C 95 

07/07/2017 Scheduling Order-7_7_2017 C 96 

08/07/2017 Transport Sheet-8_7_2017 C 97 

08/07/2017 Defendant's Notice Of Intent-8_7_2017 C 98 

08/07/2017 Supplemental Response To Plaintiff's Motion-8_7_2017 C 100 

08/09/2017 Subp Issued-8_9_2017 C 101 

08/09/2017 Subp Issued --8_9_2017 C 106 

08/11/2017 Subp Srvd-8_11_2017 C 110 

09/11/2017 Subp Not Srvd-9_11_2017 C 113 

09/25/2017 Subp Srvd-9_25_2017 C 117 

09/25/2017 Transport Slip-9_25_2017 C 120 

09/25/2017 Supplemental Disclosure To The Accused-9_25_2017 C 121 

09/27/2017 Supplemental Disclosure To The Accused-9_27_2017 C 122 

09/28/2017 Subp Srvd-9_28_2017 C 123 

09/29/2017 Subp Srvd-9_29_2017 C 126 

10/02/2017 Transport Sheet-10_2_2017 C 129 

10/02/2017 Order-10_2_2017 C 130 

10/02/2017 State's Fourth Motion In Limine-10_2_2017 C 131 

10/03/2017 Transport Sheet-10_3_2017 C 133 

10/03/2017 Motion Of Defendant At Close Of State's Case-10_3_2017 C 134 

10/04/2017 Subpoena Issued_-10_4_2017 C 135 

10/04/2017 Transport Sheet-10_4_2017 C 138 

10/04/2017 Trial Record-10_4_2017 C 139 

10/04/2017 Plaintiff's_People Exhibit Summary-10_4_2017 C 140 

10/04/2017 Defendant Exhibit Summary-10_4_2017 C 142 

10/04/2017 Jury Instructions & Verdicts-10_4_2017 C 143 

10/04/2017 Presentence Order-10_4_2017 C 271 

11/03/2017 Motionof Defendant At Close Of All Evidence-11_3_2017 C 272 

11/03/2017 Motion For New Trial-11_3_2017 C 273 

11/07/2017 Subpoena Issued_-11_7_2017 C 277 

11/07/2017 Supplemental Disclosure To The Accused-11_7_2017 C 278 

11/17/2017 Motion Of Ineffective Assistance Of Counsel-11_17_2017 C 279 

11/17/2017 Order-11_17_2017 C 282 

11/17/2017 Transport Slip-11_17_2017 C 283 
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12/01/2017 Motion For Release From Custody-12_1_2017 C 284 

12/01/2017 Transport Slip-12_1_2017 C 285 

12/14/2017 Transport Sheet-12_14_2017 C 286 

01/09/2018 Judgment-1_9_2018 C 287 

01/09/2018 Official Statement Of State's Attorney-1_9_2018 C 288 

01/12/2018 Motion To Reconsider-1_12_2018 C 290 

01/24/2018 Notice-1_24_2018 C 292 

02/26/2018 Transport Sheet-2_26_2018 C 293 

02/26/2018 Notice Of Appeal-2_26_2018 C 294 

02/26/2018 Motion For Appointment Of Counsel On Appeal-2_26_2018 C 296 

02/26/2018 Appointment Of Counsel On Appeal-2_26_2018 C 298 

02/26/2018 Judgment-2_26_2018 C 299 

02/27/2018 Certificate Of Mailing - Notice Of Appeal-2_27_2018 C 300 

02/27/2018 Certificate Of Mailing - Appt Of Counsel On Appeal-2_27 C 301 

02/27/2018 Certificate Of Mailing - Record Sheet-2_27_2018 C 302 

02/27/2018 Certificate Of Transmittal-2_27_2018 C 303 

03/08/2018 Appellate Letter - Appointment Of Counsel-3_8_2018 C 304 

03/08/2018 Appellate Letter - Docketing Statement Filed-3_8_2018 C 305 

03/27/2018 Appellate Letter - Amended Notice Of Appeal-3_27_2018 C 306 

03/27/2018 Proof Of Service-3_27_2018 C 307 

03/27/2018 Amended Notice Of Appeal-3_27_2018 C 308 
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Cross-Examination 
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2020 IL App (2d) 180151 
No. 2-18-0151 

Opinion filed September 29, 2020 

IN THE 

APPELLATE COURT OF ILLINOIS 

SECOND DISTRICT 

THE PEOPLE OF THE STATE ) Appeal from the Circuit Court 
OF ILLINOIS, ) of Stephenson County. 

) 
Plaintiff-Appellee, ) 

) 
v. ) Nos. 16-CF-283 

) 16-CM-1034 
) 

TWIQWON R. FANE, ) Honorable 
) Val Gunnarsson, 

Defendant-Appellant. ) Judge, Presiding. 

JUSTICE HUDSON delivered the judgment of the court, with opinion. 
Justices Zenoff and Schostok concurred in the judgment and opinion. 

OPINION 

¶ 1 Following a jury trial in the circuit court of Stephenson County, defendant, Twiqwon R. 

Fane, was convicted of home invasion, burglary, attempted robbery, and aggravated battery. He 

was sentenced to 30 years’ imprisonment for home invasion and several lesser terms for the other 

offenses, which were to run concurrently. He now appeals, raising two alleged errors. First, he 

asserts that the trial court should not have given the jury an accomplice-witness instruction (Illinois 

Pattern Jury Instructions, Criminal, No. 3.17 (approved Oct. 17, 2014) (hereinafter IPI Criminal 

No. 3.17)) regarding a witness, Drean McGee, who gave exculpatory testimony for the defense. 

Second, he contends, and the State agrees, that the trial court did not properly question the jury in 
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accordance with Illinois Supreme Court Rule 431(b) (eff. July 1, 2012). This error was not properly 

preserved, and the parties disagree as to whether it rises to the level of plain error. However, 

because we find defendant’s first contention of error well taken and his second argument concerns 

an error that is not likely to recur on retrial, we will not address it here. In light of the following, 

we reverse and remand. 

¶ 2 I. BACKGROUND 

¶ 3 Defendant was convicted of a number of offenses stemming from a home invasion that 

occurred on November 18, 2016. The victim, Voncile Modlinger, testified that her home had also 

been broken into six days earlier. McGee pleaded guilty to home invasion and residential burglary 

in connection with the incident at issue, and he was sentenced to 10 years’ imprisonment. The 

following testimony was presented at defendant’s trial. 

¶ 4 The State first called Timothy Weichel, a sergeant with the Freeport Police Department. 

He testified that he was dispatched to a residence on East Pershing Street in Freeport at about 2:23 

a.m. on November 18, 2016, regarding an “open 911 call.” An “open 911 call” is a call where 

someone dialed 911 but no one then spoke, though one could still hear “some type of interaction 

going on on the phone.” Dispatch related that a home invasion was in progress. Weichel parked 

near the residence and approached on foot. He could hear a female screaming inside. He 

approached the door and looked through a window. Weichel observed a black man with a long 

goatee. Weichel pointed his firearm at the man, and the man fled, leaving the residence. Weichel 

later identified the man as McGee. Weichel believed that there was another subject in the house, 

as the female was still screaming as if she was being attacked. Weichel entered the residence and 

found the female, Modlinger, who informed him that both subjects had fled. 
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¶ 5 Weichel testified that he then started to search for the two subjects. He “could hear leaves 

crumbling as if somebody was walking through them.” He could also hear “dogs aggressively 

barking” in the area, so he searched in that direction. He believed that the subjects were traveling 

northeast, and he radioed that to incoming units. About five minutes later, Corporal Ben Johnson 

radioed that he saw two individuals running through a field near the Provena St. Joseph Center. 

Weichel proceeded to Provena, where he observed that Johnson had two subjects “proned out” on 

the ground. He recognized McGee as the man he had observed inside the residence on East 

Pershing Street. A show-up identification was completed with Modlinger, and the subjects were 

transported to the police station. Subsequently, Weichel located a white T-shirt near where 

defendant was taken into custody. The shirt was collected as evidence by Officer James Hodges. 

McGee did not wear a mask during the home invasion. Weichel identified defendant as the other 

individual taken into custody at Provena. 

¶ 6 On cross-examination, Weichel acknowledged that he moved the white T-shirt before it 

was photographed. He explained that he did this so he “could continue to look through the debris 

and other stuff.” The shirt was photographed when Hodges collected it. 

¶ 7 The State next called Corporal Johnson. At about 2:30 a.m. on November 18, 2016, he 

received a dispatch about the incident taking place on East Pershing Street. He traveled to a 

location that he selected based upon what he had heard from Weichel regarding the direction in 

which the subjects were fleeing. He exited his squad car and heard dogs barking. He then observed 

two individuals sprinting across a field west of Provena. He radioed this in. They did not see him, 

and he ran to catch up to them. Johnson entered the parking lot at Provena and saw the two subjects 

crouching down by a parked truck. Johnson added that it looked as if they were trying to conceal 

themselves. As he approached, the two subjects saw him and ran. He pursued. The subjects ran 
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into an area that led to an entrance into Provena, but was otherwise a dead end. One subject was 

standing in the open, and the other was attempting to hide. Johnson drew his Taser. He ordered 

both subjects to the ground, and they complied. Another officer arrived, and the subjects were 

handcuffed. Johnson identified body camera footage that showed a white object in defendant’s 

possession. On cross-examination, Johnson agreed that defendant was cooperative. 

¶ 8 Officer Hodges was the State’s next witness. At approximately 2:22 a.m. on November 18, 

2016, Hodges responded to the area of East Pershing Street in Freeport. Weichel had advised that 

there were subjects running from the area, heading northeast. Hodges observed two individuals 

running in the area of Provena. After Johnson secured the individuals, Hodges transported 

defendant to the police department. Defendant told Hodges that he needed Hodges to “call his 

people,” whom he identified as Lizzy and Gabby. He stated that Gabby was his girlfriend. 

Defendant stated that Gabby’s car had been stolen that night. Subsequently, Hodges returned to 

Provena, where he photographed a white T-shirt and took it into evidence. 

¶ 9 On cross-examination, Hodges acknowledged that he did not turn on his squad car’s 

recording device while he was transporting defendant to the police station. He could not remember 

whether he had activated his body camera. 

¶ 10 The next witness for the State was Alan Guilfoyle, a 911 dispatcher for the Freeport Police 

Department. At about 2:20 a.m. on November 18, 2016, Guilfoyle received a call regarding a home 

invasion of a residence on East Pershing Street. He identified a recording of that call. The caller 

seemed frightened and excited. 

¶ 11 The victim, Voncile Modlinger, next testified. She stated that she had been living at the 

residence on East Pershing Street for over 50 years. In November 2016, the residence was broken 
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into twice. The first break-in occurred on November 12, 2016. During the first break-in, the 

intruder took money and her phone. She bought a new phone and kept it in bed beside her. 

¶ 12 On November 18, 2016, in the middle of the night, she heard a noise and called 911. She 

stated that someone had broken into her house and that she gave the location. This is all she had 

time to say before one of the intruders arrived at the foot of her bed. His face was covered with 

something white. He threw a plastic laundry basket at her face. A second man walked in behind 

the first intruder. She recognized the second individual. The second man said, “This is my cousin,” 

and then “Now don’t you hurt her.” They ordered Modlinger out of bed. One of the men looked 

under the mattress. He then grabbed her and pushed her around the bed and into the hall. She saw 

the other man in her living room, recognizing him, as he had been there before. The first man lifted 

Modlinger up and down. He threw her, and she was not sure what happened next. Eventually, the 

police arrived. 

¶ 13 On cross-examination, Modlinger agreed that she never heard the two intruders refer to 

each other as “cuz” or “bro.” They did not speak to each other much during the incident. 

¶ 14 The State’s next witness was Gabrielle Gill. On November 18, 2016, defendant had been 

her boyfriend, but they were no longer together. On the night of November 17, 2016, she spent the 

night at defendant’s house. When she lay down for the evening, her car was there. Someone had 

asked if they could use it, and she said yes. When she awoke, her car was gone. She clarified that 

she had given permission to someone to use the car. When she went to bed between 9:30 and 10 

p.m., she was not sure whether defendant was present in the house. She added that she gave 

defendant’s cousin permission to use the car, but not defendant. Further, she agreed that she spoke 

with Freeport police officer Daniel Moore at about 4 a.m. on November 18, 2016, and told him 

that defendant had permission to use her car. She explained that this was on the condition that he 
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had someone to drive him. Gill testified that she knew McGee. McGee was defendant’s cousin. 

She identified a set of car keys (State’s exhibit 6) as having been hers on November 18, 2016. 

¶ 15 On cross-examination, Gill stated that there was a lot of stuff in the car on November 18, 

2016. She explained that both she and defendant were moving. This included a bag of clothes. 

¶ 16 The State then called Moore. He testified that he was on duty on November 18, 2016, at 

approximately 2:30 a.m. He was dispatched to a residence on East Pershing Street, where he spoke 

to Modlinger. He observed a set of car keys on the living room floor. Modlinger stated that they 

were not hers, and Moore took possession of them. He located a vehicle parked nearby that the 

keys operated. He subsequently gave them to Hodges to hold as evidence. Moore identified State’s 

exhibit 6 as the keys he recovered. 

¶ 17 Detective Tim Krieger testified that he obtained DNA samples from defendant and McGee. 

He also obtained a sample from the white T-shirt. Heather May, a forensic scientist, analyzed the 

samples and determined that neither McGee nor defendant could be excluded from the mixture of 

DNA samples recovered from the shirt. She further testified that “approximately one in 4.1 million 

black” individuals could not be excluded from the sample. The State also called several witnesses 

to testify to the chain of custody of various items of evidence. 

¶ 18 The State then rested. Defendant first recalled Guilfoyle. He testified that he did not recall 

either of the subjects saying that the other was his cousin. during the 911 call. He did, however, 

hear the subjects call each other “bro” or “cuz” on multiple occasions. 

¶ 19 Defendant also called McGee. McGee testified that he was in the custody of the Illinois 

Department of Corrections as a result of the break-in on East Pershing Street on November 18, 

2016. McGee pleaded guilty to home invasion and residential burglary. 
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¶ 20 McGee testified that on November 17, 2016, he was at his cousin’s house on Elk Street. 

About eight people were present, including defendant, Gill, Liz, Brittany, and James Beales 

(McGee identified some of those present only by first name). At one point, McGee, defendant, 

Brittany, and Beales left in Gill’s car to go to Logan’s (apparently, a tavern). Brittany drove, as 

she was the only one with a driver’s license. They left Logan’s together. Brittany subsequently 

left, and Beales started driving. Defendant got into the front passenger seat. About 30 minutes 

later, they dropped defendant off near the corner of Rotzler Avenue and Galena Avenue. When 

defendant left, McGee got in the front passenger seat. Beales and McGee drove around for about 

20 minutes and smoked two “blunts.” They were “scheming” the home invasion. 

¶ 21 They eventually went to Modlinger’s house. When asked why they selected Modlinger’s 

house, McGee said he was “just following” Beales. Both men had taken white T-shirts from Gill’s 

car. Beales covered his face. They made contact with Modlinger, and Beales dragged her out of 

bed. McGee was looking for money. After 10 to 15 minutes, he heard something at the front door 

and pulled the curtains back. A police officer shined a light into the house at McGee. McGee ran 

out the other door, saying, “Come on, Cuz” twice to Beales on the way out. McGee testified that 

he ran across the street and Beales ran up the street. McGee had not put a T-shirt over his face, 

because the house was dark and he described himself as “black, black”. However, he kept the shirt 

with him. 

¶ 22 McGee heard dogs barking. He ran to Provena. As he approached Provena, he noted two 

police cars in the area, so he crouched down. He saw an individual wearing a black hoody. The 

individual turned around, and it was defendant. McGee heard someone say “stop” and “get on the 

ground.” He ran and told defendant, “Come on.” They ran into a dead end and were cornered. 

McGee threw his T-shirt to defendant. 
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¶ 23 McGee testified that he was not a blood relative of defendant but he was of defendant’s 

half-sister. He was a blood relative of Beales. 

¶ 24 On cross-examination, McGee acknowledged that he referred to defendant as his cousin. 

McGee stated that it was his accomplice’s idea to target Modlinger’s house. McGee denied ever 

having been there before. After the police officer came to the front door of Modlinger’s house, 

McGee fled, running across a street, through a backyard, through “a woods,” past a youth home 

(Sleezer Home), and to Provena. McGee stated he was alone until he got to Provena. He ran into 

defendant at Provena. McGee clarified that, though he said that he had run through “woods,” it 

was more of a field. When McGee encountered defendant by Provena, he told defendant that he 

was “creeping” around because there were two police cars nearby. According to McGee, defendant 

then stated that he was selling “weed” and that he felt that he was being set up. McGee clarified 

that defendant was about to meet someone for a drug deal. McGee was about to tell defendant 

what he and Beales had done when the police arrived. McGee explained that he threw the white 

T-shirt to defendant just before the police apprehended them, because defendant was closer to the 

building and he thought that defendant could throw it on the roof. 

¶ 25 McGee testified that he and defendant had been friends for 15 to 17 years, though they had 

had “[a] couple fights.” When asked whether he considered defendant a close friend, McGee stated 

that defendant was “[a] 50/50 friend.” When McGee observed defendant at his cousin’s house on 

Elk Street, he did not recall seeing burs on defendant’s clothing. On redirect examination, McGee 

explained that he referred to many people as “cuz” or “bro.” 

¶ 26 Defendant rested and the State called Hodges in rebuttal. Hodges testified that he collected 

a black hooded sweatshirt from defendant on the night of November 18, 2016. The sweatshirt was 

admitted into evidence. The shirt had “cockleburs or prickly things” on the front of it. 
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¶ 27 The jury was instructed with a modified version of the accomplice-witness instruction, IPI 

Criminal No. 3.17. The approved version reads: 

“When a witness says he was involved in the commission of a crime with the 

defendant, the testimony of that witness is subject to suspicion and should be considered 

by you with caution. It should be carefully examined in light of the other evidence in the 

case.” IPI Criminal No. 3.17. 

The trial court gave the following modified instruction: 

“When a witness says he participated in the commission of a crime with which the 

defendant is charged, the testimony of that witness is subject to suspicion and should be 

considered by you with caution. It should be carefully examined in light of the other 

evidence in the case.” 

Defendant interposed a timely objection. 

¶ 28 The jury found defendant guilty of home invasion (count II), residential burglary (count 

III), conspiracy to commit residential burglary (count IV), attempted robbery (count V), 

aggravated battery (victim over 60 years of age) (count VI), and aggravated battery (while masked) 

(count VII). This appeal followed. 

¶ 29 II. ANALYISIS 

¶ 30 On appeal, defendant raises two issues. First, he argues that the trial court erred in 

instructing the jury with a modified version of the accomplice-witness instruction (see IPI Criminal 

No. 3.17). Second, he asserts that the trial court failed to conduct voir dire in accordance with 

Illinois Supreme Court Rule 431(b) (eff. July 1, 2012). We agree with defendant’s first contention. 

¶ 31 Defendant argues that the trial court erred by giving the jury a modified version of the 

accomplice-witness instruction pertaining to McGee’s testimony. Defendant concedes that the 
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instruction is not limited to witnesses called by the State; however, he contends that the instruction 

may not be given where the witness’s testimony is wholly exculpatory. This issue is properly 

preserved. 

¶ 32 Generally, whether to give a jury instruction is a matter committed to the discretion of the 

trial court; therefore, we review such decisions for an abuse of discretion. In re Timothy H., 301 

Ill. App. 3d 1008, 1015 (1998). An abuse of discretion occurs if the instructions given “are not 

clear enough to avoid misleading the jury or if the jury instructions do not accurately state the 

law.” Id. The failure to follow the law is an abuse of discretion. Cable America, Inc. v. Pace 

Electronics, Inc., 396 Ill. App. 3d 15, 24 (2009). Conversely, whether sufficient evidence exists in 

the record to warrant giving a particular instruction is a question of law, subject to de novo review. 

People v. Washington, 2012 IL 110283, ¶ 19. 

¶ 33 At issue here, the accomplice-witness instruction (IPI Criminal No. 3.17) exists “to warn 

the jury that the witness might have a strong motivation to provide false testimony for the State in 

exchange for immunity or some other lenient treatment.” People v. Hunt, 2016 IL App (2d) 

140786, ¶ 52. In People v. Jordan, 247 Ill. App. 3d 75, 84-85 (1993) (quoting People v. Riggs  ̧48 

Ill. App. 3d 702, 705 (1977)), the court observed, “ ‘Due to the relationship of the [accomplice] 

witness and the State, there may be a strong motivation to testify falsely for the accomplice who 

seeks, hopes or expects lenient treatment by the State in return for favorable testimony.’ ” 

¶ 34 Nevertheless, as defendant acknowledges, it has been held that the accomplice-witness 

instruction may be given even if the witness was called by the defendant. See People v. Rivera, 

166 Ill. 2d 279, 292 (1995). However, defendant argues that there is a per se rule against giving 

the instruction when the testimony a witness gives is exculpatory. In support of this assertion, he 

relies on two cases from this district—People v. Dodd, 173 Ill. App. 3d 460 (1988), and People v. 
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Krush, 120 Ill. App. 3d 614 (1983). In Dodd, defendant points out, this court stated that the 

instruction “should not be given where the witness’ testimony completely fails to implicate the 

defendant, because the instruction may tend to unduly derogate the defendant’s ability to use 

favorable testimony by an accomplice.” Dodd, 173 Ill. App. 3d at 467 (citing Krush, 120 Ill. App. 

3d at 618). The Dodd court further stated, “[A] trial court should have discretion to decide whether 

to advise the jury to accept the accomplice’s testimony with caution unless the testimony 

completely fails to implicate the defendant.” (Emphasis added.) Id. at 466. The court in Krush, 120 

Ill. App. 3d at 618, similarly observed, “We would agree with the conclusions of these cases 

insofar as they hold, under their respective facts, that total exoneration of a defendant by an 

accomplice witness called by defendant would preclude giving of the instruction.” (Emphasis in 

original.) See, e.g., People v. Hanson, 83 Ill. App. 3d 1108, 1113 (1980). 

¶ 35 The State contends, however, that a subsequent supreme court case undercuts defendant’s 

position. In Rivera, 166 Ill. 2d at 285, an alleged accomplice testified that he acted alone in 

murdering the victim and that the defendant had left the premises before the murder occurred. 

Thus, the witness’s testimony at the defendant’s trial was exculpatory (during the witness’s trial, 

he provided an account that did not exculpate the defendant). Another alleged accomplice testified 

adversely to the defendant. The defendant requested that the accomplice-witness instruction be 

given regarding the witness that testified adversely to him, but not regarding the other witness. Id. 

at 291-92. The trial court declined the defendant’s request, explaining that “it would not factually 

limit an instruction and that both sides could make whatever benefit of the instruction they 

wanted.” Id. at 292. The supreme court affirmed, stating, “[W]e see no reason why the testimony 

of Meger, the State’s witness, should have been scrutinized more carefully than the testimony of 

Norman, [the] defendant’s witness.” Id. 
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¶ 36 However, as defendant points out, there was a unique circumstance present in Rivera, and 

absent here, that explains why the supreme court sanctioned the use of the accomplice-witness 

instruction in that case. The accomplice-witness who gave exculpatory testimony during the 

defendant’s trial had previously given testimony implicating the defendant in the witness’s own 

trial. Id. at 289. This earlier testimony was admitted as substantive evidence at the defendant’s 

trial. Id. Thus, there was inculpatory testimony from the accomplice witness before the jury in 

Rivera; such is not the case here. 

¶ 37 Indeed, we note that the accomplice-witness instruction was given in Rivera in its 

unmodified form. Id. at 291. The jury was instructed: 

“When a witness says he was involved in the commission of a crime with the 

defendant, the testimony of that witness is subject to suspicion and should be considered 

by you with caution. It should be carefully examined in light of the other evidence in the 

case.” (Emphasis added.) IPI Criminal No. 3.17. 

Since the testimony given by the accomplice witness at the defendant’s trial in Rivera was 

exculpatory, the only time the “witness [said] he was involved in the commission of a crime with 

the defendant” was in the testimony given during the earlier trial. Hence, the Rivera court must 

have deemed that earlier testimony sufficient to trigger giving the instruction; otherwise, it would 

have been necessary to modify the instruction in a manner similar to what the trial court did here. 

See People v. Jackson, 79 Ill. App. 3d 660, 666 (1979). 

¶ 38 Thus, Rivera is not inconsistent with Dodd and Krush. These cases all stand for the 

proposition that the accomplice-witness instruction may be given where an alleged accomplice 

witness implicates a defendant. This reading of Rivera is confirmed by People v. Szydloski, 283 

Ill. App. 3d 274 (1996). That case, too, involved exculpatory testimony given by a person the State 
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alleged to be an accomplice of the defendant. The Szydloski court held that, because the witness 

did not testify that she was involved in a crime with the defendant, it was improper to give the 

instruction. Id. at 277-78. In so ruling, the Szydloski court addressed Rivera: 

“In Rivera, a defense witness attempted to exonerate the defendant; however, unlike the 

case at bar, that witness’s testimony in earlier proceedings had implicated the defendant. 

This testimony was properly admitted as substantive evidence of Rivera’s guilt. [Citation.]. 

Thus, in contrast to the situation presented here, Rivera involved a situation where a 

defense witness said that he was involved in a crime with the defendant.” Id. at 277-78. 

The Szydloski court distinguished Rivera because the accomplice witness in Rivera had previously 

implicated the defendant. The instant case is distinguishable on precisely the same basis. 

Therefore, the rule set forth in Dodd and Krush—that the instruction should not be given where an 

accomplice witness wholly exculpates a defendant—controls here. 

¶ 39 It is of no moment that the trial court in this case instructed the jury with a modified version 

of the accomplice-witness instruction. To be sure, the modification reflected the situation before 

the trial court, because McGee had not testified that he was involved in a crime with defendant, as 

the instruction states in its unmodified form. See IPI Criminal No. 3.17. Rather, McGee testified 

that he was involved in a crime with which defendant was charged. However, neither version of 

the instruction should have been given, as McGee’s testimony was wholly exculpatory. Under 

such circumstances, as the case law cited above makes clear, the accomplice-witness instruction 

should not be given. 

¶ 40 Finally, we cannot deem this error harmless. Generally, an error in instructing the jury is 

harmless only if “it is demonstrated that the result of the trial would not have been different if the 

proper instruction had been given.” People v. Johnson, 146 Ill. 2d 109, 137 (1991). The burden is 
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on the State to establish that such an error is harmless beyond a reasonable doubt. See People v. 

French, 2020 IL App (3d) 170220, ¶ 28. Here, McGee’s testimony represented defendant’s entire 

defense, and resolution of this case turned on the relative credibility of McGee and the State’s 

witnesses. Under such circumstances, we cannot find that this error was harmless. See People v. 

Fultz, 2012 IL App (2d) 101101, ¶ 74. 

¶ 41 In short, the trial court erred by giving the accomplice-witness instruction where the 

testimony of the witness in question failed to implicate defendant. Quite simply, the instruction 

given in this case did not comport with the law, as explained above. Again, the failure to follow 

the law is an abuse of discretion. Cable America, Inc., 396 Ill. App. 3d at 24. 

¶ 42 III. CONCLUSION 

¶ 43 In light of the foregoing, the judgment of the circuit court of Stephenson County is reversed 

and this cause remanded for further proceedings. As we conclude that the evidence in defendant’s 

trial was sufficient to prove his guilt beyond a reasonable doubt (defendant does not challenge the 

sufficiency of the evidence), double jeopardy does not preclude a retrial. People v. Olivera, 164 

Ill. 2d 382, 393 (1995). 

¶ 44 Reversed and remanded. 
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