
122793 

I 
I

Nos. 122793 & 122822 (consol.) 

IN THE SUPREME COURT OF ILLINOIS 

I Rochelle Carmichael; June Davis; Zeidre Foster; Oscar 	) Direct Appeal Pursuant to 
Flail; Anthony Lopez; Kathleen Mahoney; Joseph 	) Supreme Court Rule 302(a) 

I 	Notaro; Michael Senese; David Torres; The Chicago 	) (Case No. 122793) 
Teachers Union, Local 1, American Federation of 	) 
Teachers, AFL-CIO; Local 1001, Laborers' 	 ) And 

I 	International Union of North America, AFL-CIO; and 	) 
Local 9, International Brotherhood of Electrical 	) Direct Appeal Pursuant to 
Workers, AFL-CIO; 	

) Supreme Court Rule 3 02(b) 

I ) 
(Case No. 122822) 

Plaintiffs-Appellees/Appel lants, 	
) 

) From the Circuit Court of 
V. 	

) 
Cook County, Illinois 

) County Department, 
Laborers' & Retirement Board Employees' Annuity & 	

) Chancery Division, 
Benefit Fund of Chicago; Retirement Board of the 	

) 

Laborers' & Retirement Board Employees' Annuity & 	
) I No. 12-CH-37712 

Benefit Fund of Chicago; Municipal Employees' 	
) 

Annuity & Benefit Fund of Chicago; Retirement Board 	
) 

The Honorable 
of the Municipal Employees' Annuity & Benefit Fund 	

) I CELIA G. GAMRATH, 
of Chicago; Public School Teachers' Pension & 	

) MARY L. MIKVA 
Retirement Fund of Chicago; and Board of Trustees of 	

) Judges Presiding. 
the Public School Teachers' Pension & Retirement 	

) I Fund of Chicago; 	
) 

) 

I 	 Defendants-Appellees, 	
) 

) 

And 	
) 

I ) 

State of Illinois, ex rd. Lisa Madigan, 	
) 

Attorney General of the State of Illinois, 	
) 

I ) 

Intervenor-Defendant- 	
) 

AppellantlAppellee. 	
) 

I 
SEPARATE APPENDIX OF 

PLAINTIFFS-APPELLEES/APPELLANTS 

Volume I of II 

I 
3/26/2018 5:29 PM 
Carolyn Taft Grosboll 

I SUPREME COURT CLERK 

SUBMITTED - 781016 - Carlan Coleman - 3/2612018 5:29 PM 



122793 

J. Peter Dowd 
Justin J. Lannoye 
George A. Luscombe Ill 
DOWD, BLocEl, BENNETT, CERVONE 

AUERBACF-I & YOKED-I 

8 South Michigan Avenue, 19th Floor 
Chicago, illinois 60603 
Tel: (312)372-1361 
Fax: (312) 372-6599 
Email: gluscombelaboradvocates.com  
Firm I.D. Number: 12929 

SUBMITTED - 781016 - Carlan Coleman .3/26/2015529  PM 



122793 

Appendix Table of Contents 

Separate Appendix Vol.! of!! 

Circuit Court Final Amended Opinion & Order 
on Reconsideration — July 	14, 2017 ............................................................................. A-I 

Circuit Court Order & Opinion - Sept. 29, 2014 .......................................................... A-26 

Circuit Court Order & Opinion - Nov. 27, 2013 .......................................................... A-36 

Complaint— Oct. 	9,2012 .............................................................................................. A-57 

First Supplemental Complaint — Apr. 29, 2016 .......................................................... A-185 

Plaintiffs' Notice of Appeal - Aug. 9 2017 ................................................................ A-209 

Index to Supplement to the Common Law Record on Appeal ................................... A-2 15 

Separate Appendix Vol. II of II 

Constitutional Provisions & Statutes Involved ........................................................... A-217 

Ill. 	Const., 	art. 	XIII, 	§ 	5 ................................................................................... A-217 

40 	ILCS 	5/8-117 	(20 10) .................................................................................. A-217 

40 	1LCS 	5/8-138(b) 	(2010) ............................................................................. A-218 

40 	ILCS 	5/8-138(g-1) (2010) .......................................................................... A-221 

40 	1LCS 	5/8-226 (2010) .................................................................................. A-221 

40 	1LCS 	5/8-233 	(2010) ........................ . ......................................................... A-223 

401LC55/11-116(2010) ................................................................................ A-226 

40 	ILCS 	5/1 1-134(a) 	(2010) ........................................................................... A-226 

40 	ILCS 	5/1 1-134(f-1) 	(2010) 	........................................................................ A-229 

40 	ILCS 	5/11-215 	(2010) ................................................................................ A-229 

401LC55/11-217(2010) ................................................................................ A-232 

40 	ILCS 	5/17-134 	(2010)................................................................................ A-235 

Public Act 97-0651 	(eff. Jan. 5,2012, excerpts) ............................................ A-239 

UBMJTTED - 781016 - Carlan Coleman - 3/2612016 5:29 PM 



122793 

IV 

'k 
k 

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
CUNTY I) EPA.RTM EN1', CHANCERY DIVISION 

ROCHELLE CARMICHAEL, ctaL) 

J'/ainti/fr, 

V. 

LABORERS' & RETIREMENT BOAI3.D 
EMPLOYEES' ANNUITY & BENEFIT 
EUND OP CHiCAGO, etat, 

Defendants, 

and 

STATE OF ILLINOIS, exrel. LISAMADIGAN, 
Attorney General of the State of Illinois, 

Iniervenor-Defendant. 

No. 12CM 37112' 
Judge Ccl iaGamrath 
Cal enda.r 6 

FINAL AMENDED MEMORANDUM OPiNION AND ORDER 

ON RECONSIDERATION 

This cause comes to the court on the State of Illinois' June 19, 2017 Unopposed Section 

2-1203 Motion to Amend June 7, 2017 Judgment, and Plaintiffs' June 30, 2017 Motion for 

Attorney's Fees, Illinois Supreme Court Rule 304 Certification, Modification of Escrow Order 

and for a Stay of Enforcement of the Order Modif'ing the Escrow Order Pending Appeal. The 

motions are granted. This Final Amended Oidcr amends and supersedes the June 7, 2017 

Memorandum Opinion and Order. 

This cause comes to the court on cross-motions for summary judgment pursuant to 

section 2-1005 of the Illinois Code of Civil Procedure. 735 ILCS 5/2-1005 (West 2016). Judge 

Mary Mikva dismissed multiple counts of Plaintiffs' complaint. The parties seek summary 

judgment on the remaining counts of Plaintiffs' complaint (counts I-Ill A-E, Vi-Vil A-.E,.X, and 

XI A-li) and supplemental complaint (counts XII-XIV), challenging the applicability and 

constitutionality of Public Act ('P.A.") 97-0651, which alters Articles 8, II, and 17 of the 

Illinois Pension Code (40 1LCS 5/8-101 ci seq., 11-101 e:sc, 17-101 ci seq. (ØI Jan. 5,2012)). 

The mOtions are granted in part and denied in part: Thcouri invalidates two distinct provisions 

of P.A. 97-0651 as a violation of the Pension Protectiondause. 
V 

t 

A-OO1 



122793 

BACKOIOUND 

Judge Mikva's Novembr_i7, 2013 Dismissal Order, and September 29, 2014 

Reconsideration Order., provide the fctiiaL and procedural history of this Case; The court here ri 
revfrws briefly the parties to the suit, the operative changes to the Pension Code, and the 

background leading to the instant cross-motions 11w summary judgment. 

Parties to the Suit 

Plaintiffs tire nine retired or working employees of the City of Chicago or Chicago Board 

of Education. Zeidre Foster, Anthony Lopez, Michael Senese, and David Tories are current 

employees. Rochelle Carmichael, Oscar Hall, Joseph Notaro, and June Davis are retired 

employees. Plaintiff Kathleen Mahoney is the wife of the late John Mahoney, a retiree and an 

original Plaintiff in this action. Afterlier husband's death, Mahoney intervened on her own 

behalf for the 50% survivor's annuity based on her husband'.s pension. Sec 40 ILCS 5/8-150.1 )• 

Each of the nine Individual Plaintiffs is a participant in one of the three public pension systems 

named as Defendants. Three local labor organizations intervened as Union Plaintiffs: Chicago 

Teachers Union, LocaL I, American Federation of Teachers, AFL-CIO ("CTU"); Local 1001, 

Laborers' international Union of North America, AFL-CIO ('Laborers' LocaL 1001"); and Local 

9, International Brotherhood of Electrical Workers, 4.FL-CiO ('LBBW Local 9"). 

Defendants are three public pension funds and governing boards (the "Funds") affected 

by changes to Articles 8, .11, and 17 of the Pension Code. Amendments to Article 2 afTect the 

Munieipa.l Employees' .Annuity and Benefit Fund of Chicago ("M.EABF"); amendments to 

Article 11 affect the Laborers' and Retirement Board of Employees? Annuity and Benefit Fund of 

Chicago ("LABF'); and amendments to Article 17 affect the Public School Teachers' Pension and 

Retirement Fund of Chicago ("CTPF"), The Office of the Attorney General appeared on behalf 

of the State of Illinois as intervenor-Defendant (the "State"). The State primarily shouldered the 

defense of P.A. 97-065 l's constitutionality, while the Funds argued against Plaintiffs' 

.'jurisdictional, declaratory, and equitable claims, 

Public Act 97-0651 

In response to news coverage of alleged abuses of public pension finds, the GeneraL 

Assembly passed P.A. 97-0651, altering the Pension Code administered by the Funds. The law 

limits public workers' ability to: (I) count as periods of service leaves of absence during which 

they worked for private unions; and (2) apply their private union salary to calculate their public 

2 



122793 

pension annuity. These changes affect different Plaintiffs in different ways, but they all allege 

P.A. 97-0651 unconstitutlimally dimjnishes their constitutionally protected pension beneflts. 

The Funds calculate pension annuities through a formula. The inputs for the formula are 

derived from the years of service of an employee, dictating the percentage of his or her salary, 

multiplied by the highest average annual salary in the last few ,  year s befotc retirement. 

Participants have incentives to sen'e as public employees for long stretches of their careers to 

obtain the highest perceinagc and to increase their salary to obtain a bigIer annuity, The 

Individual Plaintiffs accomplished both by receiving service time for years employed by private 

Unions while on leaves of absence from their public•positions. They were also able to apply their 

higher private union saLary to the public annuity calculation. P.A. 97-0651 changes all of this, 

overturning years of practice by the Funds and alterin.g the way annul lies are calculated, 

Plaintiffs challenge the constitutionality of three reforms in P.A. 97-0651 that modify the 

annuity calculation. Only the constitutionality of the first two reforms is at issue here. The 

constitutionality of the third reform regarding "highest average annual salary" was dismissed by 

Judge Mikva in her Reconsideration Order. 

L. 	Denial of service time for mst4anuary 5, 2012 leaves of absence in 
Articles 8, 11, and 17 

First, Plaintiflè challenge the constitutionality of.P4. 97-0651, which limits the counting 

of service time in the annuity calculation to "[i]eaves of absence without pay that begin before 

the effective date of this anwndatory Ac::,.. during which a participant is employed firU-time by a 

local labor organization that represents municipal employees," provided other requirements are 

met. Pub. Act 97-065 1 (elf. Jan. 5, 2012) (amending 40 ILCS '5/8-226(c), 1 l-2lS(@)(3), 17-

134(4)) (new text in italics). Before the enactment of P.A. 97-0651, Articles 8, 11, and 17 of the 

Pension Code allowed participants to count such leaves of ibsence as periods of service in their 

annuity calculation, regardless of when the leaves of absence began. After P.A. 970651, leaves 

of absence that begin on or after January 5,2012, are: excluded. 

2. 	Expansion of the "any pension plan" proviso to cover union affiliate 
plans in Articles 8- and 11 

Second, Plaintiffs attack the constitutionality of expanding the phrase "any pension plan" 

to cover union affiliate plans in connection with the union service time allbwance, Beibre the 

enactment of P.A. 97-0651, the uniqn service time allowance came with aproviso 1  that leaves of 

absence for union work c:ould count toward the annuity calculation, provided "the participant 

3 
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does not receive credit in any pension plan established by the local labor organization based on 

his employment by the organizatiotW' 40 ILCS 518 -226(c), 1 l-2l5(c))(C). P.A. 97-0651 

apiends Articles Sand It by expanding the definition of "any pension plan," as follows: 

For the purposes of this Section, the phrase "any pension plan established by the 
local labor organization" means any pension plan in which 'a participant may 
receive credit as a result of his or her membership in the local labr organization, 
including, but not limited, to, the local labor organization itself and its affiliates at 
the local, intrastate. State, multi-state, national, or international level, The 
definition of this phrase is a declaration of existing law and shall not beconstrued 
as a new enactment. 

Pub. Act 97-0651 (eff. Jan. 5,2012) (amending 40 ILCS 5/8-226(e), 11-2.15(e)). This definition 

curtails the ability to count time for union service where a participant receives credit in any 

pension plan established by the local labor organization itself, as well as its affiliates at any level. 

3. 	Exclusion of private union salary in the "highest average annual 
salary" calculation in Articles Sand 11 

Third, P.A. 97-065 1 modifies Articles 8 and ii by adding a new subsection (e) and 

clarif'ing the meaning of "highest average annual salary." Subsection (e) provides: 

This Article shall not be construed to authorize a salary paid by an entity other 
than an employer, as defined in [Section 8-110 or Section 11-107], to be used to 
calculate the highest average annual salary of a participant. This subsection (e) is 
a declaration, of existing law and shall not be construed as a new enactment. 

Pub. Act 97-0651 (elI ian. 5, 2012) (adding 40 li,CS 5/8-233(e). 11-217(e)). "Employer," as 

defined in sections 8-110 and 11-107 and referred to in subsection (e), is limited to large cities, 

certain public entities, and boards. 

P.A. 97-065 1 also amends sections 8-138(g-1) and 1-134(1-1) by clarifying the meaning 

of "highest average annual salary," as follows: 

For the purpose of calculating this annuity, "finai average salary" means the 
highest average annual salary for any 4 consecutive years in the last 10 years of 
service. Notwithstanding any provision of this subsection to the contrary, the 
'final average salary' for a pareicipani that received credit under [Sections 8-
226fr,) and 11-215(c)('3)1 means the highest average, salary for any 4 consecutive 
years (or any 8 consecutive years (/7/ic employee first became a participant on or 
after January 1, 2011) in the 10 years immediately prior to the leave a/absence, 
and adding to that highest average salary, the product of (Q that highest average 
.valary, (ii) the average percentage increase in the Consumer Price Index during 
each 1 2-month calendar year for the calendar years during the participant 
leave of absence, and '(iii)  the len gilt of the leave of absence in years, pkvidcd 
that this shall not exceed the pae't'icipant 's salary at the local labor organization. 

N 
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For purposes oft/i/s Sea/on, the Consumer Price Index is the Consumer Price 
Index for All Urban Consumers  for all items published by the United States 
Department of Labor. 

Pitt,. Act 97-0651 (eft Jan. 5,2012) (amending 40 1LCS 5/8'138(g-1), I 1-134(f-l)) (newtext in italics). 

When taken together, these amendments have the effect of limiting the annuity, calculation to a 

participant's public-thiployer salaty only, which is typically less thanpajd'byprivite unions. 

In her Reconsideration Order, Judge Mikva characterized these changes as a permissible 

legislative clarification of "hihest average annual salary" and dismissed with prejudice 

Plain tiffs ! constitutional claims in counts TV-V A-E. Plaintiffs do not ask this court to revisit 

Judge Mikva's. ruling. Rather, they ask, the court to avoid, the detrimental effect of this 

lcgisiation based on theories: of contract and estoppel set, forth  in counts )TI1-XiV of their 

suppleniental, complaint. 

ANALYSIS 

Summary judgment is warranted wherethere. is no genuine issue of material fact and the 

moving party is entitled to judgment as a matter of law. 735 ILCS 5/2-1005(c). By filing crass-. 

motions for summary judgment, the parties "invite the court to decide the issues presented in the 

action as questions of law." Americap, States Ins. Co. v. Koloms, 28.1 Ill. App. 3d 725, 727-728 

(lstDist. 1996). 

Statutes are presumptively constitutional, and the challenging party has the burden of 

rebutting this presumption. People v. McCarty, 223 111.2d 109, 135(2006). To carry this 

burden, a plaintiff must "clearly establish any constitutional invalidity." 4l(egis Realty investors 

V. Novak, 223 .111.2d 318, 334 (2006). A court must uphold a statute's validity "whenever itis 

reasonably possible to do so." Id. "Under settled Illinois law, where there is any question as to 

legislative intent: and the clarity of the language of a pebsion statute, it must be liberally 

constnicd in favor of the rights of the pensioner." Kanen'a v. Weems, 2014 IL 115811, 41155,  

This rule applies "with equal force" to interpretations of the Pension Protection Clause. Id. 

C. 	Plaintiffs' Standing 

in their cross-motions for summary. judgment, LABF and ?VffiABF argue the Individual 

and Union Plaintiffs lack standing to bring their claims. Judge Mikva rejected LABF's previous 

attacks on standing. (Order, May 9, 2013: Hearing Transcript May 9, 2013 at 26:20-27:2, 

27:5-29:8, 0:18-31:5, 36:19-20, 41:5-16, 76:13-78:7. 83:19-22.) The cUrt adopts the 

earlier reasoning and rejects the new standing challenges raised by LABF and MEABF. This is 

A-005 
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juxtaposed with the court's finding on count Xl (section D infra) that the Funds ]ack jurisdiction 

to tevise pension annu.itis for Plaintiff%'arrp.ichael, Hall, and Mahoney. 

1. 	Individual Plaintiffs have standing to sue 

LABF and. MEAB'F challenge the standing of Individual Plaintiffisenes&, Tortes, Davis, 

and Mahoney, arguing the court. lacks subject matter jurisdiction to hear their claims. Subject 

niatter jurisdiction refers to the court's power to hear and. determine cases otthe general class to 

which the proceeding in question belongs. People v. M W. (In re MW), 232 I1.2d 408, 415 

(2009). 

LABF cohtends Plaintiffs Senese and Thrres lack standing to bring their claims Where 

neither of them applied for pension benefits and Senese is not eligible to apply. LABE insists the 

two Plaintiffs' claims are not ripe and the harms alleged are merely speculative; ihus, the court 

should not decide them. See Sad/rick v. Bd qfThs, 367 ill. App 3d 526, 529 (3d Dist: 2006). 

MEABE similarly challenges this court's subject matter jurisdiction over Plaintiffs Davis and 

Mahoney on the grounds That neither has received a limit àdministrati'e adjudication for their 

annuity—Davis's application having only been processed upon Order of this court on October 

10, 2014, and Mahoney's annuity having derived from her [ate husband's 2003 calculation after 

his death in 2016. Given its "exclusive original jurisdiction in ... all claims for annuities, pensions, 

benefits or reThnds".(40 ILCS'5/8-203), MEABF argues this court lacks jurisdiction to consider 

Plaintiffs' claims because no final administrative decision has been rendered. The court 

disagrees. 

In Canal v. Thpinka, 212 Ill,2d 311 (2004), the Illinois Supreme Court held: 

An aggrieved party may seek judicial review of an administrative decision 
without complying with the exhaustion of remedies doctrine where a statute, 
ordinance, or rule is attacked as unconstitutional on its face. A party may also 
seek review where issues of fact are not presented and agency expertise is not 
involved. Moreover, exhaustion is not required if the administrative remedy is 
inadequate or ftitile or in instances where the litiga'pt will be subjected to 
irreparable injury due to lengthy administrative procedures that fail to provide 
in:terim relief. 

212 I11..2d at 321 ('citations omitted). 

Here, Plaintiffs attack the constitutionality or I'A. 97-0651. There areno issues offact, 

no agency expertise is required, and the administrative remedy would, be futile where the Funds 

lack the ability to declare a statute unconstitutional. Furthermore, forcing Plaintiffs who are not 

6 	
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yet retired to wait until they retire and apply,. or to wait until their benefits are actually 

diminished, will cause irreparable hàthi. Accordingly, the Individual Plaintiffs have standing to 

bing suit and the court has subject matterjurisdiction to adjudicate their claims. 

2. 	Union Plaintiffs have associational standing to sue 

LAB? and MEABF also allege the three Union Plaintiffs lack dii'ect or associational 

standing to bring suit. In order to establish direct standing, the Unions must demonstrate they 

will suffer a direct injurj that is: (1) distinct and palpable; (2) fihirly traceabe to Defendants' 

actions; and (3) substantially likely to be prevented or redressed by the requested relief. Chicago 

Teachers Union Local I v. Board of Education of the City of Chicago, 189 II1.2d 200,206-207 

(2000). In order to establish associational standing, the Unions must.show: (I) thcir individual 

members have standing to sue in their own right; (2) the interests the Unions seek to protect are' 

germane to their purpose; and (3) neither the claims asserted, nor the relief requested, requires 

the individual members to participate in the lawsuit. International Union of Operating 

Engineers, Local .148; AFL-CIO v. Illinois Department of Employment Security, 215 I11.2d 37, 47 

(005), citing firm! v. Washington S/ate Apple Advertising Co,nmissio,t 423 U.S. 333 (1977). 

Clearly, the Union Plaintiffs have associational standing. First, as noted above, their 

individual members have standing to sue. Second, protecting Union members' rights to pension 

benefits under the Pension Code is clearly gennane to the Unions' purpose.. See Bldg. & Constr. 

Trades Council of Bqjaio, NY & Vicinity v. Downtown Dcv., Inc., 448 F.3d 138, 148 (2d Cir. 

2006) ("[T]he requirement of germañeness is undemanding; mere pertinence between litigation 

subject and organizational purpose is sufficient.").) Third, the"clai.nis in this case are not 

disputed issues of fact, but of law, and do not require the individual members to participate in the 

lawsuit Rather, the issues involve declaratory and injunctive relief with no disputed calculation 

of damages. See International Union of Operating Engineer.v, Lpcal 148, AFL-CiO, 215 11.1.2d at 

47, 61 (holding individual participation of union members not necessary where case raises only 

questions of law).) Accordingly, the Union Plaintiffs have associational standing to sue, 

B. 	Lack of Jurisdiction to Revise Annuities (count Xl) 

In count XE, Plaintiffs challenge the Funds' jurisdiction to revise the pension annuity 

calculations for retired participants Carmichael, Mahoney, and Hall based on P.A. 97-0651. 

Plaintiffs claim the Funds lack jurisdiction to revise the annuities wherethe decision on their 

7 	. 	 I 
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pension benefits was a final administrative decision aS no party filed a complaint within 35 

days after the Funds made their finaltjcision. The court agrees. 

"very action to review a final administrative decision shall be commenced by the filing 

of a' complaint and the issuance of summons within 35 days from the date that a copy of the 

decision sought to be reviewed was served upon the party affected by thedecision." 735 ILCS 

5/3-103, To trigger the 35-day rule, there must be a "final administrative decision." An 

administrative decision is "any decision, order or detennination of any admiistrative agency 

rendered in a particular case, which affects the legal rights, duties or privileges of parties and 

which terminates the proceedings before the administrative agency" 735 ELCS 5/3-101. An 

administrative agency "lacks jurisdiction to reconsider its final decisions after the expiration of 

the 35-day period." Kosakowskiv. Rd. of Ti's,, 389 iii. App. 3d 381, 383-384 (V I  Dist. 2009), 

citing So/a v, Ravel/c Pal. Pens. Rd., 342 Ill. App. 3d 227, 231 (2d Dist. 2003) ("So/a 1") (finding 

police officer's widow entitled to survivor's benefit and 3% cost of living where board lacked 

jurisdiction to modify earlier offering after 35-day period). 

The Funds contend there was no adversarial process and no final and binding decision by 

an agency to trigger the 35-clay rule. However, an adversarial hearing is not a requisite for a 

final decision, in the pension context. Fields v. Chaurnburg Firefighters' Pens. &L, 383 III. App. 

3d 209, 220 (1st Dist. 2008) (definitive action and communication of decision crucial to "final" 

action, but not an adversarial hearing). The Funds took definitive action when they calculated 

and awarded the three Plaintiffs' annuities and communicated this to them, rendering the 

decisions final. Consequently, the Funds lack jurisdiction to reconsider these decisions after the 

expiration of the 35-day period. 

Relying on 40 JLCS 5/ 1 1-192 and People ex rel tiladigctn v, Iiurge, 2014 IL 115635, 

LABF contends it has exclusive jurisdiction to authorize or suspend the payment of Plaintiff 

Hall's annuity and the 35-day rule does not bar modification. The court is not persuaded by 

LABF's broad construction of section 11-192, as it is still bounded by the 35-day limitation of 

section 3-1015cc. 40 TLCS 5/1.1-231 ("The provisions of the Administrative Review Law, and 

all amendments and modifications thereof, and the rules adopted pursuant thereto shall apply to 

and govern all proceedings for the judicial review of final administrative decisions of the board 

provided for under this Article."). 
FE 
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Burge is also factually and procedurally distinguishable. In Burge, the Illinois Supreme 

Court sorted the competing jurisdictipal claims of the pension board and the Attorney General 

ina suit involving termination of pension benefits of a pensioner convicted, of a felony. The 

Supreme Court held the Attorney General's suit could not proceed and that the-board "rendered it 

final 'administrative decision' when it tided on the motion to terminate ,Burgc's pension 

benefits." 2014 IL 115635, ¶ 36. 

Unlike Burge, thu case does not involve an agency's original jurisdiction to terminate 

benefits for cause. Rather, it involves the Funds' jurisdiction, or lack thereof, to modify an 

applicant's pension, which is in pay status, after the 35-day review period expired, as a result oN 

purported error and misinterpretation of law. Illinois courts have explicitly rejected this 

argument. Sec Kosakowski, 389 III. App. 3d at 386 (police pension board lacked jurisdiction to 

modify after expiration of 35-day period from .setvice of its: annuity calculation); Rossler v. 

Morton Grove PoL Pen.s Bd., 178 [II. App. 3d 769,, 773-74 (1st .Dist. 1989) (pension board 

lacked jurisdiction to revise annuity 1½ years after giving notice of pension); &ila '1, 342 Ill. 

App. 3d at 231 (same). 

The supposed mistake in calculating Plaintiffs' annuities was likewise not a type of 

"misrepresentation, fraud, or error" allowing the Funds to modi& the annuities. 40 ILCS 5/8- 

244(e), II -223(b) ("The board may retain out of any future annuity, refund, or disability benefit 

payments such amount or atounts as it may require for the repayment of any moneys paid to 

any annuitant, pensioner, retund applicant, or disability beneficiary through misrepresentation, 

fraud or error."). There is no claim of fraud or misrepresentation in this case; rather, the focus is 

on "error." Yet, as to these three Individual Plaintiffs, there was no inadvertent mathematical 

error; rather, each was awarded the annuity intended after an individualized calculation. See 

Kosakowski, 389 111. App. 3d at 384, citing since-revised similar language at 40 ILCS 5/3-144,2. 

MEABF's 'reliance on Board of Education v. Board of Trustees, 395 III. App. 3d 735 (1st 

Dist. 2009) is equally unpersuasive and does not permit modification of Plaintiffs Carmichael 

and Mahoney's annuities, MBABF argues its pension determinations before P.A. 97-065 1 were 

not "final administrative decisions," but smething closer to "systematic miscalculations" that 

fall outside of the ARL's 35-day rule, Board of Education, 395 ill. App. e3d at 744-45. The 

parties in Board of Education are vastly dillerent, with one entity (the municipal agency) 

9 
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challenging another (the pension board),. claiming the-board was miscalculating pensions that 

would lead to a shortfall in funding tlagency would have to cover. 

17, 	Flere, the dispute is betwee, the pensioners and the Funds—the same Iktnds that 

calculated Plaintiffs' benelits and could have sought review within the 35-day period. There is 

no allegation the original calculations for PlaintitTh Carmichael and Mahoney failed to comport 

with the law pt5or to P.A. 97-0651. Eveh construing the original dctcrminations as derived from 

a misunderstanding of a 'preclarified Pension Code, these calculations did pot become less 

"final" by virtue of a legislative clarification. See Solci v. Rose/ic Pot Pens. Sd, 2012 IL App 

(2d) 100608, ¶ 19 ("So/a If') ("(Ejven though the pension board may have erred in calculating 

the benefits," review past the 35-day period was barred "because the statutory review period had 

expired."). 

Ultimately, as cited above, a change in interpretation of the Pension Code, or 

overpayment of benefits as a result of an agency's failure to verify information, does not qualify  

as an error or miscalculation that subverts the 35-day rule. See Kosakow.yki, 389 III. App. 3d at 

386; Ross/er, 178 Ill. App. 3d at 773-74; Solo Ii, 2012 IL App (2d) 100608, 1119  To rule 

otherwise would...uot only thwart the 35-day rule, "but would leave pension recipients uncertain 

as to their entitlement to benefits despite the fact they relied on the judgment of the Pension 

Board." Ron/er, 178 111. App. 3d at 774-75.. 

Absent an error within the meaning of the Pension. Code, the Funds lack jurisdiction to 

revise or modify the final annuities of Plaintiffs Carmichael, Mahoney, and [all. Summary 

judgment oncount XI is granted in favor of these three Individual Plaintiffs. 

E. 	Cozstitutional Challenges 

Plaintiffs attack the operative proVisions of P.A. 97-0651 through several counts, 

articulating a variety of constitutional bases. The counts that survived to the instant cross-

motions sound in the Illinois Pension Protection Clause and State and Federal Contracts and 

Takings Clauses. 

The Pension Protection Clause states: "Membership in any pension or retirement system 

of the State, any unit of local govemmenl or school district, or any agency or instrumentality 

thereof, shall be an enforceable contractual relationship, the benefits of which shall not be 

diminished or impaired." JR. Const. 1910, art. XIII, § 5. '"if something qualifies as.a benefit of 

the enforceable contractual relationship resulting from membership in one of the State'spension 
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or retirement systems, it cannot be diminished or impaired.?" Fleatcn v. Quinn (In N Pension 

Reform Litig.), 2015 IL 118585, 1 45vquoting Kcuwrva, 2014 IL 115811, 1138. This includes all 
I,) 

pension benefits that flow directly from membership. Kanerva, 2014 IL 115811, 140. 

The benefits protected by the Pension Protection Clause "includç those benefits that are 

'attendant to membership in the State's retirement systems,' including 'subsidized health care, 

disability and life insurance coverage, eLigibility to receive a retirement annuity and survivor 

benefits," but not legislative funding for pensions. Jbnes v, Mutt. Einples. Anniity & Ben. Fund 

ofchicagp, 2016 IL. 119618,136, quoting Kanerva, 2014 IL 115811,11 39, 41; see People ex 

nil. '5k/ado wski v. State, 182 111.2d 200, 226, 232 (1998) (rejecting qonteniion that "the Pension 

Code establishes vested contractual rights to statutory Ilinding levels"); MeNamee v. State of 

Illinois, 173 I11.2d 433 (1996) (same). In Ileoton, the Supreme Court recognized constitutional 

protection for the pension benefit calculation formulas. Heoton. 2015 IL 11.8585, 150, quoting 

Fields,v. Elected Off,ckIls#  Ret Plan, 320 P.3d 1160, 1166 (Ariz. 2014). 

These constitutional protections "attach at the time an individual begins employment and 

becomes a member of the public pension system." Jones, 2016 IL 119618, ¶ 29. Therefore, 

"once an individual begins work and becomes a member of a public retirement system, any 

subsequent changes to the Pension Code that would diminish the benefits conferred by 

membership in the retirement system cannot be applied to that individual." 1-Teaton, 2015 IL 

118585, ¶ 46; see e.g. Jones 2016 IL 119618,115, 61; Kanerva, 2014 IL 115811, 4111 35, 55; 

Buddellv ild. of Trustees, 118 I11.2d 99, 104-05 (1987). 

1. 	Denial of service time for post-January 5,2912 leaves of absence in 
Articles 8, 11, and 17 is unconstitutional (counts I-Elk A) 

Using the framework above as a guide, the court cannot square these principles with the 

amendments to Articles 8, 11, and 17 of the Pension. Code, which eliminate counting as periods 

of service leaves of absence for fijlltime union service that did not begin before the effective date 

of the Act, January 5, 2012.. Pub, Act 97-0651 (eff. Jan. 5, 2012) (amending 40 ILCS 5/8-226(c, 

1.1 -21 5(c)(3), I 7-i 34(4)). 

It is uncontested that when Plaintiffs began employment and became members of the 

public pension system, they were able to count time spent on leaves of absence with their local. 

labor organization in their annuity calculation, Some Plaintiffs have taken advantage of this 

benefit; many never will. But of critical importance is the right of existing nicmtrs 'to exercise 

this benefit of membership, which vested once they joined. See Jones, 2016 1L 119618, ¶ 29; 
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Heaton, 2015 IL 118585, ¶ 46; IJuddell, 118 111.2d at 103' (rejecting denial of pension credit 

where "military service credit wasart : of the applicable pension code at the time that Dr. 

Büddell .was hired"). Because P.A. 97-0651 diminishes this benefit of membership, it is 

unconstitutional. - 

The State concedes, as it must, that an employee on a. leave of bSe@ce does not stop 

being a public employee; instead, it contends that continued public service is a requisite to 

conferring constitutional protection for pension benefits. However, provided the employee or the 

union continues to pay the requisite employer contributions, and the worker pays the employee 

contributions, he or she remains a public employee and a member of the public pension system, 

even while engaging in thlltime private employment for a local labor organization. Sec 40 ILCS 

5/8-226(c), 11 -2 15(c(3); C'ailahan v. Ed. of Tn; of the Fireman 's Pension. Fund, 83 111. App. 2d 

11, 17 (4th Dist. 1967) ("The general purpose of a. leave of absence is to preserve the status of 

the employee."). 

Furthermore, the counting of union service time was available to participants regardless 

of the start date of the leaves of absence. As Judge Mikva framed it, "the right to exercise an 

option is protectd, even before that option has, in fact, been exercised." (Dismissal Order at 8-

9.) See Buddell, 188 111.2d at 105 ("it isthe right to purchase the additional credits which 

plaintiff seeks to enforce, not the payment of additional benefits which  are payable only if he is 

permitted to and does purchase the additional service credits."). The Pension Protection Clause 

acts to restrict legislative power to unilaterally diminish or impair eiçacdy this type of benefit—a. 

benefit expressly contained within the Pension Code. Sec Id at 104 (giving weight to the fact 

the pension rights were contained in the Pension Code, not another statutory provision). 

The State claims that the pre-arnendinent statutory, 'leaves of absence benefit did not 

establish vested contractual rights, arguing the leaves of absence provision allowed participants 

merely to engage in private work with unions to no aid of taxpayers. The State draws support for 

its public/private work distinction from pension funding eases (S/dodawski, 182 111.2d at 220; 

MeNamec, 173 111.2d 433), instances where city ordinahee rather than State statute affected 

pension benefits (Peters v. Springfield, 57 111.2d 142 (1974)), and cases outside the Pension 

Prqtection Clause entirely (Fuinarolo v. chicago Bd. of Ethic, 142 IU.2d 54 (1990)). 

None of these authorities support the public/private distinction. the State .eeks to insert 

into the Pension Protection Clause. These cases establish that not every portion of the Pension 
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Code, such as thnding provisions, garners constitutional protection. 	Likewise, beneflts 

originating somewhere outside the Pension Code, such as a municipal code or ordinance, might 

not rise to the level of constitutional protection. The cases do not establish that vested pension 

rights, seated in the Pension Code; are somehow contingent on continued public work. 

Participants are entitled to Pension Protection Clause protection not because they performed 

public work, but because they are public employees with vested rights flowing from membership 

in the public pension systms. 

The Slate would have this court rule, for the first time and contrary to Supreme Court 

precedent, that benefits codified in the Pension Code and flowing directly from membership in 

the public pension system are not entitled to constitutional protection. The court decLines to do 

so. The provisions of P.A. 97-0651 amending Articles 8, Ii, and 17 to deny members the benefit 

of counting leaves of absence for union service time in their annuity calculation 

unconstitutionally diminishes benefits proi:ect:ed under the Pension Protection Clause. Summary 

judgment is granted for Plaintiffs on counts i-ill A. 

2. 	Expansion of the "any pension plan" proviso in Articles Sand 1.1 is 
unconstitutional (counts Vt-SI! A) 

Much of the same case law cited above applies with equal force to Plaintiffs' second 

constitutional challenge to P.A. 97-065 1. This chal:lenge centcrs on expansion of the phrase "any 

pension plan" to now include union affiliate pension systems, rather than only those of the local 

labor organization. 

Before P.A. 97-0651, the Pension Code allowed public employees on leaves of absence 

to count union service time toward their pension, calculation, provided "the participant does not 

receive credit in any pension plan established by the local labor organization based on his 

employment by the organization." 40 ILCS 5/8-226(c), 1I-215(c)(3)(C). P.A. 97-0651 expands 

this proviso by defining "any pension plan" to now include "any pension plan in which a 

participant may receive credit as a result of his or her membership in the local labor organization, 

including, but not limited to, the local, labor organization itself and its affiliates at the local, 

intrastate, State, multi-state, national, or international level." Pub. Act 97-0651 (eff. Jan. 5, 

2012) (amending 40 ILCS 5/8-226(e), 11-21 5(e)). 

Judge Mikva determined already that this expansion of "any pension plan" is "an 

amendment to, rather than a clarification of, the second pension plan proviso." (Rtonsidëration 

Order at 5-6.) The court is now called upon to decide whether this amendm ent to Articles 8 and 
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II. violates the Pension Protection Clause. The answer is yes. Expansion of this phrase to a 

multitude of affiliate plans diminishesa benefit that existed in the Pension Code when Plaintiffs il:

in, counts VI and VII began worki4 and participating in the Funds. These are vested rights 

protected by the.Pension Protection Clause, See .fones, 2016. IL 119618, ¶t5,  29, 61 (holding 

unconstitutional a statute that jettisoned beneflts of annualannuity increases and replaced with 

increases tied to Consumer Price Index, resulting in diminished annuities); P/colon, 2015 IL, 

118585. ¶1 45-50 (holdin4 unconstitutional a public net that utilized five differept mechanisms to 

reduce annuity benefits for participants); Kanerva, 2014 IL 115811, 111 35, 55 (holding State-

subsidized health insurance plan is a benefit of membership in a pension or retirement system 

that could not be diminished or impaired); IJudde14 118 111.2d at 104-05 (1U]pon  the effective 

date of article XIII, section 5, of our 1970 Constitution, the rights conferred upon.the plaintiff [to 

purchase military service pension credit] by the Pension Code became contractual in nature and 

cannot be altered, modified or released except in accordance with usual contract principles."). 

Whereas before, participants in LABF or MEA.BF  would 'find their time for union 

service excluded in, the annuity calculation if they partook in only one other pension p1an—te 

plan established by the local labor organizbtion—P.A. 97-0651 expands the number of 

exclusionary plans to include not only the local labor organization itself, but its affiliates at the 

local, intrastate, State, multi-state, national, or international level. The impact on members is 

measurable. The followingexample is demonstrative. 

Plaintiff Oscar Hall enrolled in LAB? as a City of Chicago employe& When he took his 

leave of absence to work for Laborers' Local 1001, he enrolled in the affiliate International and 

District Council pension funds, rather than the pension plan established by Laborers' Local 100.1. 

Pl.'s Memo, Halt Aff. ¶IJ 2-13.) The ability to earn service time toward a State pcnsion while 

simultaneously earning time toward a union affiliate's pension plan was a benefit that existed 

piorto passage of P.A. 97-0651. The amendment to Article. II clearly diminishes this benefit to 

the detriment of Plaintiff Halt, and other similarly-situated participants, who are now stripped of 

time for years of service to which they were entitled, provided they did not enroll in any plan 

established by the local labor organization. - 

The State argues the original "any pension plan" exclusion was intended to bar all double 

counting of service time, whether earned from the local labor organization or any one of its 

affiliates, and it would b&"absurd" to follow the plain meaning of the text. Plaintiffs respond 
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that the court must not substitute its judgment for a legislatures judgment, no matter how unwise 

the legislation, unless it exceeds conMimtional limits, Sec Hoffmann v. Clark, 69 ill. 2d 402, 424 

(177). Moreover, had the legislature wanted to all bar double counting of service time, it easily 

could have done so by using different language. The court agrees with Plaintiffs. The legislature 

could have drafted the original exclusion far more broadly to forestall the amendments in P.A. 

97-065 1. It did not. It specificall.y limited double counting of union service time where the 

participant receives creditln. "any pension plan established by the local labor organization based 

on his employment by the organization." 40 ILCS 518-226(c), 1 l-215(c)(3)(C) (emphasis 

added). 

Even the State concedes Plaintiffs' plain and narrow reading of the text is the natural one, 

albeit purportedly absurd, (Oral Argument Trans. at 46:1-10, "We don't dispute that the 

immediate natural reading of that is, 'only the local chapter of the union that employs you.") 

However, the State cites no precedent, "legislative history[,j or other reliable inclicia of 

legislative intent" (Reconsideration Order at 5) to support its proposed broad interpretation, 

which negatively affects pensioners. "Under settled Illinois law,, where there is any question as 

to legislative intent and the clarity of the language of a pension statute, it must he liberally 

construed in favor of the rights of the pensioner." Kanen'a, 2014 IL 115811, ¶ 55. 

Given the plain language and natural reading of the "any pension plan" proviso, the lack 

of legislative histo.ry,,and the clear diminishment of vested rights through P.A. 91-0651, the court 

grants summary judgment to Plaintiffs on eouats VI-VII A. 

3. 	Contracts and Takings Clauses (counts I-ill B-E and Vt-Vu WE) 

The court's rulings above on the Pension Protection Clause avoids the need to address 

Plaintiffs' State and Federal Contracts Clause and Takings Clause claims, which derive from the 

same cloth. As the Supreme Court held in Kanerva, 2014 IL 11581!,, ¶ 58, "[bJecausc plaintiffs 

have obtained all the relief that they seek, any comment on their other claims would be advisory 

and in conflict with traditional principles of judicial restraint." Following this directive, the 

court does not address Plaintiffs' counts I-ITT B-E and 'Vl.VLl B-E. 

F. 	Declaratory and Equitable'Relief (counts X and XIi-XIV) 

In counts X and XII-XIV, Plaintiffs sek declaratory and injunctive.rclief based on the 

court's powers of equity. In counts X and Xli, they seek a declaration that the "any pension 

plan" proviso does not cover defined, contribution plans, but only defined benefit plans. In counts 
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XIII and XIV, they ask the court to avoid the effect of Judge Mikva's ruling on the "highest 

average annual salary" calculation oit1,theories of contract and estoppel. 

1. 	PlaIntiffs are not entitled to the declarations they seek regarding 
• 	 defined contribution plans (counts X and XII) 

In count X, Plaintiffs Carmichael and Lopez seek a declaration that the "any pension 

plan" proviso does not preclude them from counting their union seriice tim'e in the MEABE 

where they took part in the CTt.J's defined contribution P'tPl r  as opposed to a defined benefit 

plan. In count XII, Plaintiffs Mhoney and Notaro seek the same declaration against the MEABP 

based on their participation in IBEW Local 9's defined contribution plan. Plaitiffs' claims for 

declaratory relief exist independent of the court's ruling on the new definition in P.A. 97-0651, 

expanding. the "any pension plan" proviso (section E 2 supra), and relates purely to the original 

language of section 8-226(c)(3). 40 ILCS 518-226(c)(3). 

As a threshold matter, I'IaintitTh have established the basic elements for a. declaratory 

judgment regarding the declaration sought in counts X and Xli, naniely: (1) a plaintiff with a 

legal tangible interest; (2) a defendant having an opposing interest; and (3) an actual controversy 

between the parties concerning such interests. 735 ILCS 5/2-701; Beahringer v. Page, 204 I11.2d 

363, 372 (2003). However, Plaintiffs are not entitled to summary judgment in their favor on 

these counts. 

Plaintiffs argue that, unlike the .MEABF, the defined contribution plans at issue in couhts 

X and Xli are based on the workers' and their employers' contributions, not any formula 

factoring years served and highest salary eanied. (See Sharkey Aft, Exs. B (C1U000365-67), F 

(CTUO0I±169-71); Notaro All. (for [DEW Local 9), Ex. El (JN001638-39).) They contrast these 

plans with the language in section 8-226(e)(3), which, counts leaves of absence time spent at a. 

local labor union toward the annuity calculation, provided "the participant does not receive credit 

in any pension plan established by the local, labor organization based on his employment by the 

'organization." 40 ILCS 5/8-226(c)(3). Plaintiffs latch on to the phrase "receive credit," 

claiming it makes no sense to say a participant could be credited under a defined contribution 

plan the way time spent on union leaves of absence is credited to the annuity calculation. 

Plaintiffs' reading cannot be squared with the plain language of section 8-226(c)(3). The 

phrase "any pension plan" is not defined in the Pension Code, and the plain and ordinary 

meaning of "any pension plan" does' not refer çxelusivcly to defined benefit planst'Any" neans 
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any, and pensions come in all shapes and sizes, -  ranging torn, defined benefit to defined 

contribution to hybrid plans in betteen. 

-. 	MEABF draws the court's attention to Webster's New World Dictionary and federal 

ERISA definitions of "pension," both of which broadly cover plaits beyond the defined benefit 

category. See 29 U.S.CA. § 1002(2)(A). Black's Law Dictionary likewise defines "pension" 

broadly as "[a] fixed sum paid regularly to a person (or to the person's beneficiaries), tsp. by an 

employer as a retirement benefit." Black's Law Dictionary 531 (3rd poclet ed, 2006). The 

broad utility of the term "pension" is borne-out by Plaintiffs' own plans predicating counts X. and 

XII, which expressly refer to themselves as "pensions" on plan documents and statements of 

participants. (See e.g. Notaro Aff., ¶ 22, Ex'. 0 (referring to "Local 9, IBEW and Outside 

Contractors Defined Contribution Pension Fund"); MEABE Memo, Exs. C at.4, D at 6.) 

The court rejects Plaintiffs' narrow reading of the word "credit" as exclusively applied to 

crediting time spent: employed by a union. "Credit" is undefined in the Pension Code, and 

section 8-226 uses the term "credit." only twice—once in the quoted provision above at 

8-226(c)(3) and again in the section 8-226(e) added by P.A. 97-0651. Outside of section 8-226, 

the Pension Code uses the term "credit" in a variety of ways—some indicating credit for time 

sewed, others indicating credit for monetary contributions or interest credit to an account. 

MEAB.E correctly notes that the LocaL 9 Pension Summary Plan Description (Memo at 

18, Ex, E. at 2) references investment gains "credited," amounts in an account "credited," and 

employer contributions "credited." In the absence of a clear legislative intent to equate "credit" 

excLusively with factoring years of service in a pension caláulation, the court is loath to 

unnaturally narrow the meaning of this undefined term, given the broad spectrum of pension 

options available and the plain language "any pension plan:" 

Finally, MEABE correctly notes that the legislature distinguishes between defined benefit 

- and defined contribution plans throughout the Pension Code, but tellingly not at section 8-226. 

See 40 ILCS 5/2-165, 2-166. 14156, 15-155, 15-200, 15201, 16-205, 16-206. 20-124. The 

legislature is clearly capable of distinguishing the two types in legislation and did not do so, even 

when clarifying other provisions through P.A. 97-0651, which, took effect in 2012. The court's 

decision today may prompt the legislature to take a different view and amend the Pension Code 

again, but it is a stretch to think the legislature was unaware of defined contribution plans in. 

2012 or 1987, for tha(matter. While 401(k) plans may not have been commonplace in 1987, 
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they first surfaced in the Revenue Act of 1978, whiéh added permanent provisions to the Internal 

Revenue Code authorizing them, aiidthajor corporations began using them. 

The cowl is mindful of the directive from Kanerva to "liberally construed in favor of the 

rights of the pensioner" on matters of statutory interpretation. 2014 IL 1158 11,155.  However, 

Plaintiffs are not seeking a mere liberal construction of an ambiguous provisio, but the outright 

insertion of limiting terms to the otherwise clear and general phrase. "any pension plan." This is 

beyond the coutt's povers of construction. Therefore, l.'laintiffs are not entitled ;o the declaration 

they seek. Summary judgment is granted for Defendants on counts X and XII. 

In the alternative, Plaintiffs seek three limiting. declarations, asking the court to declare 

that section 8-226(c)(3) does not bar MEAB17 allowance of union service where the participant: 

(I) retroactively waived or forfeited contributions to a defined contribution plan; (2) did not 

receive employer contributions to such a plan; Or (3) enroLled in a plan where employer 

contributions are not accepted. The court declines to do so. 

First, this relief does not appear in the Original or Supplemental Complaints. Second, 

MEABF is correct that this court is prohibited from issuing advisory opinions, and the 

controversy regarding the three limiting declarations is not yet ripe. Third, even if the 

declaratory judgment elements were shown, the limiting language Plaintiffs would have the court 

declare has no textual support in the statute. The terms "waive"  and "forfeit" appear nowhere in 

section 8-226, nor do the concepts feature as a brake to that section's operation. Although 

"employer contributions" are a prerequisite under section 8-226(c)(2) to counting union sen'icc 

time, the absence of such contributions does not necessarily nullify the disqualification found in 

the "any pension plah" proviso. Section 8-226(c)(3) bars the counting of union service time 

where the participant "receive[d] credit in any pension plan established, by the local labor 

organization...," without any caveat that "establishing" the pension plan means "establishing and 

contributing to" that plan. Thus, Plaintiffs are not entitled to the limiting declarations they seek. 

2. 	Plaintiffs do not have a contractual right to apply their union salaries 
to annuity calculations (count XIII) 

As noted above, Judge Mikva dismissed counts IV and V, ruling that the changes in P.A; 

97-065 1 to the "highest average annual salary' caltulatin were valid legislative clarifications, 

and constitutional. (Reconsideration Order at 6-1.0.) In count XIII, Individual and Union 

Plaintiffs seek a declaration that application of this "ncw interpretation" of Articles 8 and 11 

against Plaintiffs would breach their contractual rights to use their union salaries, where: (1) for 
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20 years, the Funds offered annuities based on union salaries; (2) Plaintiffs accepted this offer; 

and (3) all Plaintiffs paid eonsidcra\'on in the form. øíç respectively, employee and employer 

eotributions based on the higher union salaries. 

Plaintiffs recognize that courts have held confracts entered into by government entities, 

which are contrary to statute, are unenforceable. (Memo at 30, citing Mciyfahon v. City of 

Chicago, 339 UI. App. 3d 41, 48 (Vt  Dist, 2003).) They claim, however, Judge Mikva's ruling 

represents a "new interpraation," which was not contrary to statute, as evidenced by the Funds' 

20-year unbroken practice of interpreting the Pension Code to apply the union salaries as the 

"highest average annual salary" in the annuity formula. 

At. the outset, Judge Mikva's deoision that the change in P.A. 97-0651 was a clarification, 

not an amendment, forestalls Plaintiffs' claim of a "new interpretation." Under this analysis, 

Judge Mikva's interpretation is the only viable one. Moreover, Plaintiffs' theory that past 

practice creates contractual rights, runs aFoul of the gencral rule that, "laws do not create private 

contractual or vested rights, but merely declare a policy to be pursued until the legislature 

ordains otherwise." Sklodowski, 182 I11.2d at 231. An exception to this rule is in the Pension 

Protection Clause context, where rights found in the Pension Code ,  and flowing from 

membership in the public pension system, create vested contractual rights. However, Judge 

Mikva.'s ruling alread.y addressed whether Plaintiffs have vested contractual rights to apply un!on 

salaries in the annuity calculations. She held they do not. 

This bears emphasizing, given the Supreme Court's pronouncement in Sklodowski that 

"[tjhere is no vested right in the mere continuance of a law." 182 I11.2d at 232. If there is no 

vested right in the continuance of a law, (here certainly cannot be a vested contractual right in the 

continued application of a. since-clarified law. StrippUd from the "offer, acceptance, 

consideration" framework, count XiI[ is really a faint echo of the estoppel theory found in count 

XIV, discussed below. Defendants are granted summary judgment on count XIII. 

3. 	The Funds are not estopped from limiting the "highest salary" 
calculation to public salaries (count XIV) 

Plaintiffs' count XIV seeks a declaration that the Funds are eitably estopped from 

retroactively applying Judge M.ikva's ruling regarding the "highest average annual salary" 

clarification, barring annuities calculated based on union salaries. They further ask the court to 

use principles of fairness and equity to apply the "highest average annual sdlary" d&ision 

prospectively only. Neither claim prevails. 
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"[G]enerally a flnding of equitable estoppel against a public body is not favored." 

Rossler, 178 ilL App. 3d at 775. "[Uinois cowls have consistently held that the doctrine of 

eqitable.; estoppel will not be apiied to governmental entities absent extraordinary and 

compelling circumstances." Matthews v. CIII. Transit Auth., 2016 IL 117638; 94. A plaintiff 

invoking equitable estoppel against a. government entity must plead specffic,Facts that show: 

(1) an affirmative act by either the public body or an official with express authority to bind the 

public body; and (2) reasofiable reliance upon that act by the plaintiff that inducps the plaintiff to 

detrimentally change its position. Patrick Eng., Inc. v. Cli ofNaperville, 2012 IL 1131.48, 140, 

The party asserting estoppel must prove it by "clear, precise, and unequivocal evidence." 

Ghe,nical Bank v. American Nat? Bank & Trust Co., 180 Ill. App. 3d 219,227 (1st Dist. 1989). 

Plaintiffs claim the Funds, as administrators of the pension systems under Articles 8 and 

11, maintained a 20-year practice of granting annuities based on union salaries. During this time, 

the Funds gave Plaintiffs estimates of pension annuities predicated on union salaries. This, 

according to Plaintiffs, amounts to an inducement of reliance by agents with authority to bind the 

State. Next, Plaintiffs argue they reasonably relied on this 20-year practice in arranging their 

contribution and retirement plans, given the uniform, interpretation of Articles 8 and 11 of the 

Pension Code prior to P.A. 97-0651, Plaintiffs submit affidavits and exhibits to support the 

detrimental nature of their reliance on this reading. The court is not persuaded, 

it is true the Funds can act as agents of the State. See Pisani, 2017 IL App (4th) 160417, 

1 26 ("Pisani has a pension contract not with defendant [municipal employeri, but with the 

State—or with the Fund's eight-member board, which is an agency or instrumentality of the 

State.") (quotations omitted). However, in the estoppcl context, "[the affirmative act which 

prompts a party's reliance must be an act of the public' body itself . . . rather than the 

unauthorized acts of a ministeria.l officer or a minisierial misrepresentation." Kalleck v. Cty. of 

Cook, 264 UI. App.. 3d 887, 893-94 (1st Dist. 1994); see also Patrick big., 2012 IL 113148,T37 

("[E]quitable estoppel may apply against a municipality only based on statements and conduct 

by municipal officials who possess actual authority."). 

Simply jnit. the Funds do not have èxptess authority to conlravene the law as articulated 

by the State in the Pension Code. Matthews, 2016 IL 117638, 198 ('(A] municipal corporation 

cannot be obligated under a contract implied in fact that is ulDa vires, 'contrary to statutes, or 

contrary to public policy."). Notwithstanding Plaintiffs" reading, Matthews is not inapposite to 
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this case. (See P1. Reply at 25-26.) There, the Supreme Court ruled the Chicago Transit 

Authority ("CIA") could only be contractually bound by official action taken by the Chicago 

Transit Board ("Transit Board"). As the Transit Board made no inducements to provide benefits, 

a CIA employee could not act to bind the Transit Board in a manner contrary to its official 

actions or policies. Matthews, 2016 IL 117638,1 99. 

According to Plaintiffs, the CTA. and Transit Board in Matthews cannot be analogous to 

the Funds and the State ih the instant case where the Funds sit in the same b,eneüt-dispersing 

position as the Board, not the CIA. (P1. Reply at 25.) This is incorrect. Matthews is analogous 

because the Funds cannot. act to bind the State in a manner contrary to the PensionCode. just as 

the CTA could not bind the Transit Board to the contraventioti of the Transit Boar4's.  policies. 

Thus, Plaintiffs estoppel theory falters for lack of express authorization, in that, the Funds are 

unable to confer a benefit beyond what the law permits. 

As with their jurisdictional limits (section D supra), the Funds' authority to administer 

annuities also begins and ends with the Pension Code. They cannot award an annuity greater 

than what the Code permits, and Judge Milcva's ruling made clear that the salary calculation 

clarified by P.A. 97-0651 mandates what the Code permits. Even if Plaintiffs were able to show 

an inducement analogous to the inducement in Rossler, such an inducement would be ultra vires, 

given the limits of the Pension, Code. Defendants are therefore entitled to sunimaryjudgnient on 

count XIV. - 

Lastly, Plaintiffs contend fairness and equity require this court to apply Judge Mikva's 

ruling on the "highest average annual salary" prospectively only. "Generally, judicial decisions 

are given retroactive as well as prospective effect," i5xelon Corp. t'. Dep 'I of Revenue, 234 I112d. 

266, 285 (2009). "However, this court has the inherent power to conclude that a decision will 

not appl.y retroactively, but prospectivcly." Id. "(W]here an amendment merely clarifies 

existing law ... the amendment applies retroactively." Fa(tvo v. Teachers' Ret: Sys., 209 Ill. 

App. 3d 419, 425 (1st Dist, 1991) (finding amendment to the Pension Code was merely a 

definitional clarification that applied rctroactively). 

Whether a decision will he applied prospectively only depends on if (I) the decision 

establishes a new principle of law, either by ovemiling past precedent on which litigants may 

have relied, or by deciding an issue of first impression whose resolution was not clearly 

foreshadowed; (2) given its purpose or history, the decision's operation will be impeded or 
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promoted by prospective or retroactive, application; and (3) a balance of the equities mandates 

prospective application. Exelon, 234 111.2d at 285. 

Plaintiffs contend Judge Miltva's ruling was a new interpretation, that "overruled 20 yturs 

of administrative agency precedent." (FL Memo at 26.) In actuality, Judge Mikva held that P.A. 

97-0651's changes to the "highest average annual salary" calculation' are a constitutional 

clarification establishing the sole permissible, interpretation of this provision of the Pension 

code. Her decision did 'not establish a new principle of law, ntr did it oy.errule past legal 

precedents. It may have deflated Plaintiffs' expectations, but this is insufficient to apply it 

prospectiveLy only. 

Ultimately, the State is correct that the court does not have unrestricted, equitable powers 

to make judgments on Legislative enactments. prospective only. In Excion, the Supreme Court 

tellingly referred to its own, supreme power to shape new rulings of law, stadng "(g)enerally, 

judicial decisions are given retroactive, as well as prospective effect ....[hiowever, this court has 

the inherent power to conclude that a decision will not apply retroactively, but prospectively" 

234 111.2d at 285, citing Delcinnueller Consir. Co v. Industrial Corn., 151 111.2d 4.13,416(1992) 

(finding appeal bond insufficient on new interpretation of law, to be applied prospectively only), 

And Elg v. Whittingion, 119 111.2d 344, 356 (1987) (affirming dismissal for untimely notice of 

appeal, but applying rule prospectively to appeals filed or due to be filed, after the (late of its 

decision). 

In short, Plaintiffs' claim for prospective-only application fails for the same reason its 

equitable estoppel theory is unsound—the court cannot order the Funds to disburse annuities in. a 

manner contravening the letter of the Pension Codc. Matthewc, 2016 IL 1.17638, 198.  Judge 

Mikva's decision deemed the "highest average annual salary" provisions of P.A. 97-0651 a 

legislative clarification, which, under the generaL rule, warrants retroactive application. Excion, 

234 'I11.2d.at 285; Falato, 209 Ill, App. 3d at 425, Although Plaintiffs have.presented evidence of 

the potential hardship flowing from the General Assembly's clarification, this court does not 

have unrestrained power to lighten that burden. 

C. 	Severability of Unconstitufional Vrovisions 

The severability of unconstitutional provisions turns on a question of statutory 

construction, which "primarily involves ascertaining and giving effect, to the intent of the 

legislature." flea/on, 2015 IL 118585, 191. "In determining whether a statutory provision 
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containing an unconstitutional portion may be severed from the rest of a statute, we look first at 

the statutes own specific severability provision, if it has one." Id The severability provision 

"creates a rebuttable presumption of legislative intent." Jones, 2016 IL 119618, 1157.  To rebut 

the presumption, the court must "determine whether the legislature woqid have passed the law 

without the invalid parts," considering whether the legislative purpose in iasing the Act is 

"significantly undercut or altered" by eliminating the invalid sections, Id '(affirming circuit 

court finding that legislature would not have enacted P.A. 98-0641 without invalid annuit.y 

provisions, where clause dictated they were "inseverable" anda1yis of the statutory 

mechanisms confiniied);.Heaton 2015. IL 11S585, 96 (same). 

Applying 'these principles, the court notes the sole severabilily provision is at section 98 

of P.A. 97-0651, which states: "The provisions of this Act are severable under Section 1.31 of 

the Statute on Statutes." Pub. Act 97-0651 (elf. Jan. 5, 2012). This creates a rebuttable 

presumption, which is confirmed by the operation of the provisions at issue in P.A. 97-0651. 

The provisions denying counting of service time for leaves of absence that did not begin 

before January 5, 2012, and expanding the "any pension plan" proviso, are severable from the 

constitutional provisions in the Act. These two mechanisms end the counting oltime for leaves 

of absence while working fulltime for a. local labor organization, and expand the number of 

pension plans triggering the exclusion of such service in the pension annuity calculation, The 

constitutional "highest average annual salary" clarification does not meaningfully intersect or 

depend on the two voided, mechanisms, Unlike ,/oncs and Háaton, which involved 

interdependent statutory provisions buttressed by a legislative statement of inseverability, the 

unconstitutional provisions can stand on their own and ought to be severed from the remainder of 

P.A. 97-065 1. 

CONCLUSiON 

IT 15 OKDERED: 

Plaintiffs' motion for summary judgment is granted on count XI. 

Plaintiffs' motion for summary judgment is'denied on counts X and X[i-XIV, and 

summary judgment is granted for Defendants on these counts. 

Plaintiffs' motion for suinmaty judgment is granted on county I-ELI A and V1-Vll 

A. The court declares the following two, provisions of P.A. 97-0651 
.t. 
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unconstitutional because they diminish or impair pension benefits in violation of 

the Pension ProtectiottOlause, Ill. Const. 1970, art. XIII, §. 5: 

Denial of strvicc time for leaves of absence that did not begin before 

the effective date of the Act during which a participant is employed 

fuiltime by a local labor organization in Articles 8, LI, and 17; and 

Expansion b'f the "any pension plan" proviso to Cover union affiliate 

plan&in Articles 8 and, 11. 

	

4. 	Defendants and the State are enjoined from enforcihg or implementing the two 

provisions of P.A. 97-0651 (specified. above in ¶3). 

	

5. 	In accordance with Supreme Court Rule '18, the court makes the following findings: 

Two provisions of P.A. 97-0651 (specified above in 13) are declared 

unconst:itutional as applied, to the case sub judice; the parties stipulate that 

the claims in this case do not include any challenge to the validity of the 

Act as applied to individuals who were not public employees and 

members of any of the Defendant Pension Funds before the Act took, effect;. 

These two provisions cannot reasonably be construed in a manner that 

would preserve their validity; 

(e) A finding of unconstitutionality is necessary to the judgment. rendered, 

and the court's judgment•cannot rest upon. an  alternative ground; 

These two unconstitutional provisions can be, and are hereby, severed 

from the remainder of the statute; and 

The State of Illinois was notified of the action and has intervened and 

participated in the proceedings. 

	

6. 	Because the court's rulings on counts IIEl A and Vt-VIE A gives Plaintiffs all the 

relief theyseek, the court makes no comment on counts I-111 B-E and \'I'-Vll B-E. 

	

7. 	Plaintiffs' claim and petition for attorney's fees is entered and continued. 

	

8. 	Pursuant to Supreme Court Rule 304(a), there is no just reason to delay 

enforcement or appeal or bbth of the court's judgments with respect to the 

following claims in Plaintiffs' complaint and April 29, 2016 first supplemental 

complaint, which are resolved by this Final Amended. Order and Judge Mikva's 

November 27, 2013 and September 29, 2014 Orders: 
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Counts I F-C. 11 F-C, Ill F-C, IV A-H, V A-H, VI H, VillA-B, and IX 

A-B, whieb were dismissed with prjudice, pursuant to the November 

27, 2013 and September29, 2014 Orders; and 

Counts X, XII, XIII, and. XIV, granting summary judgment in favor of 

Defendants and against Plaintiffs, and Counts i-Ill A, VI-Vil A, and 

XI A-B, granting summary judgment in favor of Plaintiffs and against. 

Defendants, pursuant to this Amended Final Order. 

The relief contained in the court's March 14, 2013 interlocutory Order is terminated 

in light of entry of this Amended Final Order on the claims listed in paragraph 8 

above. Termination of that relief is without prejudice to any individual's right under 

applicable lay to request a transfer to this court, or to Chancery Calendar 6, of any 

action seeking administrative review of any final, administrative, decision by any of 

the Defendant. Pension Funds that involves any issue relating to the Act's application 

or to any question addressed in this case. 

In accordance with paragraphs 8 and 9 above, the Clerk of Court is directed to 

disburse the funds in the escrow account created pursuant to the court's March 14, 

2013 Order (the "Escrow Account") at the request of the parties and in accordance 

with the provisions of that Order and the court's judgments set forth in this Amended 

Fimil Order and Orders entered Noveniber 27, 2013 and September 29, 2014. 

ii. In anticipation of appeal, pursuant to the court's inherent authority and as 

contemplated by StLpreme Court Rule 305,. the court orders a stay pending any appeal, 

'without bond, of enforcement of paragraph. 10 above and the court's judgment to the 

extent it requires the .  Clerk of Court to remit monies in the Escrow Account to the 

Defendant Pension Funds or contributing parties, During any such appeal or until 

further order of this court, the parties and the Clerk of Court shall contitlue to make 

deposits into, and hold such deposits in, the Escrow Account in. the same manner as 

provided in the March 14,J94Order. The parties agree to the form of this stay. 

c' JUL 14 
mrath, 42031 

Circuit Court of Cook Ounty, Illinois 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CHANCERY DIVISION 

ROCHI2LLE CARMiCHAEL, et aL, 

P/a intiffi, 

V. 

LABORERS' & RETIREMENT BOARD 
EMPLOYEES'ANNUITY & BENEFiT 
FUND OF CI-UCAGO, et at, 

Defendants, 

No. 12 CT-i 37712 

Judge MaryL. Mikva 

Calendar 6 
and 

STATE OF ILLINOIS, ex. pci. LISA 
MADIGAN, Attorney General of the State 
of Illinois, 

Zntervc'nor-JJt'fendanj 

OkDl!R AND OPINION 

On November 27, 2013, this Court denied in part and granted in part Motions to Dismiss 

Plaintiffs' constitutional claims challenging Public Act 97-065 1, which amended local labor 

organization leave of absence provisions of the Illinois Pension Code, 40 TLCS 5/8-101 ci seq., 

11-101 a seq., 17-101 a seq. (West 2012). Plaintiffs and Intervenor-Defendant, joined by 

Defendants, have filed Motions to Reconsider the November 27, 2013. Order and Opinion 

("November 2013 Order"). 

At issue in these Motions are two aspects of PubLic Act 97-065 1, purporting to "clarify," 

rather than amend, existing Law in Article 8, involving the Municipa.L Employees' Annuity and 

Benefit Fund of Chicago,.and Article 11, involving die Laborers' and Retirement Board 

Employees' Annuity and Benefit Fund of Chicago, of the Pension Code. [ntervenor-Defendant's 

motion to reconsider thisCourt's decision on Counts I, II, and III was previousLy DENIED on 

February 14, 2014. For the following reasons. both of the still-pending Motions are GRANTED. 

lJaekgriiund 

The first legislative clarification addressed in this Opinion involves the definition of"ariy 

pension plan established by the local, labor organization based on his employment by the 

organization," referred to here as the "second pension plan proviso." 40 ILCS 5/8-226(c)(3), I1- 
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215(c)(3)(C) (West 2012). The second pension plan proviso allows pension fund partici 

calculate time spent on a leave of absence towards their annuity computation so long as 

participant does not receive credit in any pension plan established by the local labor org 

based on his employnient by the organization." Id. 

Public Act 97-0651 added the following legislative clarification to the second 

plan proviso: 

For the purposes of this Section, the phrase "any pension plan established by the 
local labor organization" means any pension plan in which a participan.t may 
receive credit as a result of his or her membership in the local.Iabor organization, 
including, but not limited to, the local labor organization itself and its affiliates at 
the local, intrastate, State, mulji-state, national, or international level. The 
definition of this phrase is a declaration or existing law and shalt not be construed 
as a new enactment. 

Pub. Act 97-0651 (eff. Jan. 5,2012) (amending 40 ILCS 5/8-226(e), 11-215(e) (West  201O 

The second legislative clarification involves the definition of "highest average annu 

salary" in the Pension Code. 40 ILCS 5/8-233, 11-217 (West 2012). Annuities are calculate 

based on a participant's "highest average annual salary" for four consecutive years in his or 

last ten years before retirement. Id. §§ 8-138, 11-134. Articles 8 and 11 of the Pension Cod 

provide that "the annual salary of an employee whose salary or wage is appropriated, fixed, 

arranged in the annual appropriation ordinance upon other than an annual basis shall be 

determined as ibliows. ..." Id. il 8-233, 11-217. This is followed by subsections specifyh 

calculation methods for "employees paid on a monthly basis," Id. §. 8-233(a), 11-217(a), 

"employees paid on a daily basis," Id. §' 8-233(b), 11-217(b), and for emptoyees whose sal 

rate changed during the year, Id. §§ 8-233(e)-(d), 11 -21 7(c)-(4). 

Public Act 97-0651. added subsection 	to clarify the "highest average annual 

used in both Sections 8-23 3 and 11-217. These subsections provide: 

This Article shall not be construed to authorize a salary paid by an entity other 
than an employer, as defined in [section 8-110 or section 11-107], to be used to 
calculate the highest avera€e annual.salary of a participant. This subsection (é) is 
a declaration, of existing law and shall not be construed as a newenactment. 

Pub. Act 97-0651 (eff. Jan. 5, 2012) (adding 40 TLCS 5/8-233(e), 1.1-217(c)). 

Public Act 97-0651 also amended Sections 8-138(g-1) and 1 1-134(f-l): 

For the purpose of calculating this atmuity, 'fjnai average salary' means the 
highest average annual salary for any 4 consecutive years in the last 1.0 years of 
service. Notwithstanding any provision of this subsection In the contrary, she 
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final average salary' for a participant that received credit under [Sections 8-
226'c) and 11-215(c) (3)] means the highest average salary for any 4 consecutive 
years (or any 8 consecutive years 'if' the employee first became a participant on or 
after January J, 2011) in the .10 years immediately prior to the 'leave of absence, 
and adding to that highest average salary, the product of (Q .  that highest average 
salary, ('ii,) the average percentage increase in the Consumer Price Index during 
each 12-month calendar year for the calendar years during the participants 
leave of absence, and (iiQ the length of the leave of absence in 3/ears, provided 
that this shall not exceed the participant 's salary at the local labor organization. 
For purposes of this Section, the Consumer Price Index is the Consuner Price 

m Index for All Urban Consumers for all ites pnblished by the United States 
Department of Labor; 

Pub. Act 97-0651 (elf. jan. 5,2012) (amending 40 ILCS'5/8-138(g-l). I1-134(f-1) (West 

(added text in italics). While the amendments to Sections 8-13 8(g- 1) and .11-134(1-1) certaii 

do not.dirni.flish any pension rights, they demonstrate that the legislature understood that Pul 

Act 97-0651's clarification of salary would result in a significant change in how annuities s 

being calculated. 

In the November 2013 Order, this Court found that the second pension plan, proviso 

permissible clarification and that the salary definition was not. 1-laying considered the fUlly-

briefed and argued Motions to Reconsider by both sides, the Couri reverses itself on both ru 

The Court finds that the second pension plan proviso amends the law and thereftre GRAN1 

Plaintiffs' Motion to Reconsider. The Court finds that the salary definition is a clarification 

existing law, and therefore GRANTS Intervener-Defendant's Motion to Reconsider. 

Accordingly, the claims based on the second pension plan proviso are not dismissed, and di 

claims based on the "highest average annual salary" clarification, are dismissed. 

Analysis 

The Court's November 2013 Order recoized that the Pension Clause in Article 

Section 5, of the Illinois Constitution of 1970 protects particIpants in public pensions from 

legislation diminishingor impairing pension benefits that existed when he or.she loined tbi 

pension. fund. The legislative clarifications at issue are an obvious attempt by the General 

Assembly to overcome this limitation by declaring or clarifying that these perceived benef 

were never, in fact, provided for in the Pension Code. Indeed, it is undisputed that both 

legislative clarifications are contrary to the method by which the Defendant pension ftnds 

calculating pension benefits at the time Public Act 97-0651 was enacted. This does not me 

however, that they arc necessarily changes to the Pension Code. While a legislative clurific 
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may not be used to effectively overrule a decision or the Illinois Supreme Court, it may be.0 

by that Court as "some evidence that a tower court has misconstrued what the legislature 

originally intended in a statute." People cx ret Ryan v. Agpro, inc., 214 ill. 2d 222, 231 (200: 

It follows that the legislative clarification, Wit isa clarification, can be used to correct a 

misapplication of the Pension Code by the funds charged with their administration. 

A motion to reconsider may bring to the court's attention newly discovered evidence )  

changes in the law, or errors in the court's previous application of existing law. Martinez V. 4 
J'ark Place, LLC, 2012 IL App (1st) 111478,1123. Despite excellent brieflng on the Motions I 

Dismiss, the Court believes itftiled to properly apply the law on legislative clarifications of 

existing statutes. 

The legislature may enact an amendment to an existing statute that either explicitly o 

implicitly clarifies, rather than changes or adds to, existing law. in re Detention ofLieberma 

201111. 2d 300, 323 (2002). However, the legislature's later declaration of prior intent cauno 

alter the. clear import oithe prior statutory languagc. Roth v. Yackley, 77 111. 2d 42 4  428 (197 

The courts must decide if an ameudnient is a "'clari.heation' of existing law" or "a change ii1 

law" Ajro, 21.4 Ill. 2d at 230. If the fumier, the amendment: can be applied retroactively, ah 

this case that means the clarification, would not be a diminishment of existing pension bend 

the later, the amendment must be applied, prospectively only. Id. at 238-40. Most significan 

these Motions to Reconsider is that the legislative intent that guides the court in detetminin 

whether a. later enactment is a clarification or a change is the intent of the legislature that en 

the statute that the Later legislature purported, to clarify. 0 'Casek v. Children's Home & Aid 

Soc'y of IIL,.229 ill. 2d 421 1  441 (2008). 

On reconsideration, the Court believes it erred in applying these principles. The Cou .1: 

feels it failed to give appropriate deference to statutory language and rested instead on what i 

perceived, as the legislative intent of the law pxior to the enactment of Public Act 97-0651. 

A. 	Clarification of the Secoild Pension Plan Proviso 

The language of the second pension plan proviso states that a participant is entitled 

receive service credit in his or her public pension plan while on a leave of absence with his 

local labor organization, provided that 'the participant does not receive credit in any pensk 

plan established by the local labor organization based on his employment by the organizati 

40 ILCS 5!8-226(c)(3), I 1-215(c)(3)(C) (West 2012), As the Court recognized in the Nove 
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2013 Opinion, the proviso uses the definite article the and definite object local labor 

organization. Thus, based on the plain language, the proviso applies where the participant 

received credit in a pension plan established only by the local labor organization and no othe. 

organization. However, this Court found that the legislature must have intended a broader 

purpose of prohibiting receipt of simultaneous credit in two pension plans, relying on the 

principle that statutes are to be construed, in light of their intended purpose,.even where 

"'legislative 'intention, otherwiseel.car,. was in part mistakcnly or inaccurateLy stated." In re 

Detention of Lieberinan, 201 III. 2d at 320 (quoting G/ll v. Miller, 94 II). 2d 52, 58(1933)). 

Court concluded, that circumventing this proviso by giving participants on leaves of absence 

service credits in plans set up through district councils or affiliated labor organizations 

undermined the legislative purpose of placing a limitation On this generous benefit for publi 

employees. 

These conclusions may be supported by logic, but they are not supported by legislati 

history or other reliable indicia of Legislative intent. The legislative history of the initial. 

enactments allowing service credit for participants working for their local labor organizatio 

which included the second pension plan proviso, reflects only that the adopted language wa 

result of negotiated agreements between "various municipalities and employer, groups." 85t1 

H Gen. Assent, ouse Proceedings. Nov. 6, 1987, at 124-26 (statements of Representative 

Cullerton and Representative Hoffman) (regarding the original provision in Public Act 85-9 

effective December 9, 1987); 85th 111. Oen. Assent, Senate Proceedings, Nov. 6, 1987, at I .1. 

(statements of Senator Sehuneman) ("This bill is the bill that was worked out after many m r 

of negotiation between the employees, the employer, as well as those... local units of 

government."). 

Plaintiffs suggest that if the Court does not grant the Motion to Reconsider, it shout 

allow discovery from the participants in these negotiations to understand what they intende 

Court agrees with tntervenor-Dcièndant that the intent of these negotiating parties is not 

legislative intent and is not dispositive or even reLevant. Fiowever, as to the second pension 

proviso; the absence of legislative history or other:eornpelling evidence of legislative intent 

the Plaintiffs' position that there was no basis for the Court to ignore the clear, plain langua 

the statute. In tight of the plain language, the Court finds that Public Act 97-0551 was an 
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amendment to, rather than a elarificaUon of, the second pension plan proviso and that 

claims based on these clarifications are not dismissed. 

B. 	Clarification of the Salary Used for Annuity Calculations 

The Pension Code includes formulae for calculating annuities that are all based on a 

participant's "highest average annual salary" for a certain number of years of service. 40 IL( 

5/8-138, 11-134 (West 2012). Articles 8 and 11 of the Pension Code provide that "the annua 

salary of an employee whose salary or wage is appropriated, fixed, or arranged in the annual 

appropriation ordinance upon other than an annual basis shall be determined as follows.. 

§§ 8-233, 11-217, followed by subsections specifying calculation, methods for "employees p. 

on a monthly basis," itt §* 8-233(a), 11-217(a). "employees paid on a daily basis,t' Id. 	8- 

233(b) 1  11-217(b), and for employees whose salaty rate changed during the year, Id. § § 8-
233(e)—(d), 1 1-217(c)—(d). 

Neither these formulae for calculating annuities nor the definitions or salary were 

amended to include a participant's local labor Organization salary when the 86th. General 

Assembly, through Public Act 86-1488, amended the amount of contributions that were mac 

participants on a leave of absence, See Pub. Act 86- [488 (elf. Januaxy 13, 1991) (amending 

[LCS 5/8-226(c)(IL)—(2), 11-21 5(c)(3)(A)-4B) (West 1990)) (providing that participant 

contributions and employer contributions would both be based on The participant's salary wi 

the local labor: organization during the leave of absence, not the participant's public positior 

salary). Thereibre, this Court improperly focused on what the legislature intended in enactir 

Public Act 86-1488, rather than what the Pension Code says about the salary used to calcula 

annuities. In determining whether a clarification is permissible, the controlling legislative hi 

is that of the legislature that enacted the provisions that the legislature is purpOrting to clarif 

here, those are the definition, of highest average annual salary and the method for ealculatinl 

annuity. See 0 'Cavek, 229 111. 2d at 441 * 

The plain language of the salary definition supports Public Act 97-0651's clarifleath 

In the November2013 Order the Court focused on "salary" being defined as "the actual sun 

payable during the year if the employee worked the full normal working time in his positior 

40 ILCS 5/8417(b), 1 l- 16(a) (West 2012); and "employee" being defined as basically 

employed by an "employer," itt §§ 8-113, 11-110, and "employer" being defmed as the p 

body for which the participant works, Id, §§ 8-110, 11-107. As the Court noted there, this 
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language is, at best for Plaintiffs, ambiguous, leaving room for the legislature to clarify that 

"salary" is a participant's public salary. 

The language is, in fact, stronger than the Court appreciated in its November 2013 

in supporting a limitation to public salary. In its Motion to Reconsider the 

points out that the definition references a salary that is "appropriated or fixed .. for service 

the position." Id. §§ 8-233, 11-217. In addition, Defendant Laborers' and Retirement Board 

EmpLoyees' Amruity and Benefit Fund of Chicago points out that the statutory language defi 

"salary' for employees (like their participants) paid on a daily or hourly basis as a multiple 

"rate of compensation or wage appropriated and payable." Id. §§ 8-233(b), 11-217(h), l'hes 

statutoryreferenecs to "appropriated" clearly contemplate a salary set by the'public employ 

Plaintiffs argue that the Pension Code includes a provision limiting the application o 

definitions; the terms defined in the Pension Code have the meanings ascribed to them in thi 

definitional provisions "except when context otlicrwise requires." Id. §§ 8-102, 11-102. 

Therefore, Plaintiffs contend, these deinitions do not apply to calculating annuities in this 

situation. However, the Pension Code expressly recognizes that the deflnit.ion of salary is to 

used in the."context" of calculating annuities. See Id. §§ 8-138(b) ("the actual annual salary, 

salary is defined in this Article ....), 1.1-134(a) (same). Even if the context could hesaid 

have changed for participants who worked for and received a salary from their local labor 

organization, that change should have occurred in, 1987 when the service credit benefit was 

enacted and participants began receiving different, non-public employer salaries. Plaintiffs 

not suggest that the change occurred there, but rather when contributions were made based 

salary the participant was receiving from the local labor organization through Public Act 86 

1488 in 1991. While this 1991 amendment changed the contributions, it did not change the 

"context" in which "salary" might be defined. 

The PlaintitTh' position is that when Public Act86- 1488 was enacted in 1991 and 

contributions began to be made based on the local, labor organization salary, the annuity 

calculation, was also changed to take into.account the local labor oTganizati.on salary. There 

no explicit change to the defii.ution or the method for calculating annuities, so this is only ft 

Public Act 86-1488 implicitly amended the dernition of salary for annuity purposes.. Thou 

possible. "(a)niendment by implication is not favored: a statute will not be held to have imr 

amended an earlier statute unless the terms of the later act are so inconsistent with those'of' 
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prior act that they cannot stand together." People v. UI/rich, 135 111. 2d 477, 483 (1990); see 

People cx rd. Kwait v. Rd of Fire & Police Comm rs, 14111. App. 3d 45, 51(1st Dist. 1973 

Plaintiffs make a number of compelling nrgtuuents, but none meet this test for construing Pt 

Act 86-1488 as an'implicit amendment of the Pension Code provisions for defining salary o 

calculating annuities. 

The legislative history of Public Act 86-1488, like the legislative history of Public 

85-964, reflccts.only that the changes "have been negotiated with the appropriate agencies s 

have signed off on the changes and benefits involved," 86th 111. Gen. Assert., House 

Proceedings, Jan. 8, 1991, at 61. (statements of' Representative WiTh), and that all the change 

were made with "the agreement of all the partiesrelated to it. " Id. at 62. Thus, the Iegislati 

history demonstrates only that the legislature accepted the parties' compromise, not that the 

legislature understood that it was changing the method for calculating annuities for paflicip 

who'were ona leave of absence with their, local labor organization. See also 86th III. Gen. 

Assert., House Proceedings, Apr. 25, 1989, at 33-34 (statements of Representative Cultertc 

C'An.y benefits that are included in the Bill were at the request of the systems at the request 

municipality or the unit of government that had to pay for them. In other words, they have 

negotiated and agreed to by the parties to the change."). 

Plainti fris point out that the Defendant pension funds interpreted "salary" as ,i,neludin 

salary paid by the local labor organization beginning in or around '1991 and the legislature 

not act to clarify this until 2012. Though legislative inaction may be an aid in statutory 

interpretation, there is simply no amendatory language on which, to hang this interpretation. 

Defendant pension funds may well have been acting based on theft understanding of what t' 

1991 amendments accomplished. But without statutory language to support this methodoloj 

the legislature cannot be presumed to have accepted this understanding or to have endorsed 

calculations. 

While theNovem,her 2013 Opinion recognized certain tensions caused by the incre 

contributions in Public Act 86-1488, without reciprocal changes in the salary used for annu 

calculations, the Court does not view these as so inconsistent that they cannot stand togethe 

which is the test for recognizing an implicit amendment. (Jllrich, 135 Ill. 2d at 483. As this 

noted, if Public Act 86-1488 were intended to increase participant contributions in a manne 

was not matched by an increase in benefits, it could impair or diminish a vested pension rig 
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However, as the State points out, an increase in contributions may not always he viewed by 

courts as a diminution in benefits. See, e.g., Kraus v. Bd. of'i'rs of Police Pension Fund of" 

72111. App. 3d 833. 849 (1st Dist. 1979) (noting that "11egislative action directed toward an 

aim, but which has an incidental effect on the pensions which employees would ultimately 

receive, is not prohibited by the Pension Clause]."). Moreover, even if there were a Pensior 

Clause issue it would only provide  a basis for a limited group of participants who were in se 

before the effective date to challenge their increased contributions; it would not increase the 

salary used to calculate their benefits. 

In the November 2013 Order, the Court also pointed out that there are no other provi 

in the Pension Code in which a participant must contribute to the 'fund based on a salary arm 

that cannot be used to calculate the participant's annuity. There are also provisions in both 

Articles 8 and ii prohibiting salary deductions for employee contributions that exceed that 

produced by the application of the proper deduction rates to the highest annual salary consic 

for annuity purposes for the same year. 40 ILCS 5/8-234, 11-218 (West 2012). However, w 

Coutt also recognized, these are limits only on payroll deductions, and participants on leave 

absence must independently make employee contributions. Therefore, they are not directly 

applicable here. Moreover, these sections make sense as away to avoid improper pension 

deductions on overtime pay. 

Plaintiffs ask. the Court to consider the Illinois Supreme Court's recent decision in 

Kanerva v. Weenis, 2014 IL .115811. Kànerva is faetuall.y quite different than this ease, but 

reiterates the principle that pension statutes are to be liberally construed in favor of partieip 

However, "this canon of construction has its bounds." MaUls v. Stale Univ. Ret, S)'s., 212 11 

58, 76 (2004). Indeed, Mauls, which rejected a participant's claim that the State Universitie. 

Retirement System was required to include certain contributions in calculating his annuity, 

expressly recognizes that this rule of liberal construction, does not jusht' giving a benefit ti 

not in the Pension. Code, Id 

In sum, the Court views the clarification of "highest average annual salary" as a 

legislative clarification. Though it overturned years of practice by the Defendant pension 

it was within the legislature's power. While it likely did not cornpoñ with the understand 

the parties whose negotiations resulted in Public Act 86-1488, those parties are not.the Ci 

Assembly. And though there is tension between an increase in contributions and no incre 
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the salary used. for annuity calculation, this tension does not render these provisions so 

incompatible than an implied amendment should be found. Therefore, the claims, based on 

clarification.of "highest averagc annual salary" are dismissed. 

Conclusion 

For these reasons, both Motions to Reconsider are ORANTED,'nOtwithstandiug the 

portion, of the Intervener-Defendant's motion that has already been denied. 

Therefore, the claims based on clarifications to the second pension plan proviso, Coi 

Vi.A—E. (40 ILCS 5i8-22) and VILA—E (Id, § 11-215), are not dismissed. The claims hat 

the clarification of"highest'average annual salary," Counts IV.A—E (40 ILOS 5/8-138(g-1), 

233(e)) and V.A—E (Id §§ 11 -134(t-l), I i-217(e)),.are DISMISSED with prejudice. 

The October 1,2014,9:45 am. status stands, 

IT is so ORDERED. 

ENTERED: 

/'if4Qfjtjg 1(70 
Judge Mary L. Mikva, #1890 
Circuit Court of Cook County, Illinois 
County Department, Chancery Division. 

SEP29 
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IN TH,E CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

	D, 
01, 

COUNTY DEPARTMENT, CHANCERY DIVISION 

ROCHELLE CARM!ICi'IAEL, ef at, 

Plaintiffs. 

V. 

LABORERS' & RETIREMENT BOARD 
EMPLOYEES' ANNUITY& BENEFIT 

	
No. 12CR 37712 

FUND OF CHICAGO, ci' at, 	
Judge Mary L. Mikva 

Defendants, 	
Calendar 6 

and 

STATE OF [LLINOIS, cx ret LISA 
MADIGAN, Attorney General of the State 
olllinois, 

.Tntervenor-Dcfendcin(. 

ORDER AND OPINION, 

This catise comes to the Court on Motions to Dismiss Plaini:iffs' Constitutional Claims 

under section 2-615 of the Illinois Code ol'Civil Procedure, 735 ILCS 5/2-615 (West 2012), filed 

by lntervenor-.Defendant and Defendants. The Motions seek to dismiss Plaintiff? claims 

challenging the constitutionality of amendments and additions made by Public Act 91-0651, 

effective January 5,2012, to Articles 8, 11, and 17 of the Illinois Pension Code, 40 ILCS 5/8-101 

ci seq., 11-101 ci' seq., 17-101 et seq. For the reasons that follow, the Motions are DENIED in 

part and GRANTED in part. 

Background 

A. 	Nature of the Case 

Plaintiffs' suit arises from recent changes to the Illinois Pension Code made by Public 

Act 97-0651. The Act amended several statutory provisions relating to leaves of absence by 

participants in three pension funds to work for their local labor organization. The lcgislatiye 

history shows that it was passed in response to several news articles on perceived abuses in 

public pension funds. See 97th III. Gen. Assern., House Proceedings, Nov. 29, 2011 1  at 38 

(statements of Representative Cross) ("We are attempting, in this Bill, to address a variety of 

problems that came about as a result of some news articles.."). 

A-036 
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Plaintifth are current and former public employees who began their public employment. 

before Public Act 97-0651's January 5,2012 eflective date,.and all of whom are participants in 

one ofthe Defendant Funds. 

Defendants are the.publie pension funds and the boards of trustees of each.flind in wheh 

Plaintiff participants are members Those fiLilds, hoards, and the relevant articles of the Pension 

Code are as follows. 

Under Article 8 of the Iflinois Pension Code 

• Municipal Employees' Annuity and Benefit Fund of Chicago ("Municipal Fund") 
• Retirement Board of the Municipal Employees' Annui:ty and .Beretit.Fund of Chicago 

("Municipal Board") 

Under Article ii oF the Illinois Pension Code: 

• Laborers' and Retirement Board Employees' Annuity and Benefit Fund of Chicago 
("Laborers' Fund") 

• Retirement Board of the Laborers' and Retirement Board Employeest Annuity and 
Benefit Fund of Chicago ("Laborers' Board") 

Under Article 17 of the Illinois Pension Code: 

• Public School. Teachers' Pension and Retirement .FuM of Chicago ("Teachers' Fund") 
• Board of Trustees of the Puhlic.School Teachers' Pension and Retirement Fund. of 

Chicago ("Teachers' Board") 

Public Act 97-0651 eliminated the right of participants under Articles 8, 11. and 17 to 

earn service credit for time spent on a. future leave of absence with 'their local labor organization. 

Under Articles Sand 11, the Act clarified the definition of the "salary" that could be used for 

calculating a participant's annuity; and it clarified the prohibition on,rceeiving service credit if 

the participant receives service credit for the same time period in a plan established by the local. 

labor organization. 

B. 	The Motions to Dismiss Constitutional Claims 

The State as lntervenor-Defendant has moved to dismiss Plaintiffs' constitutional claims. 

The Defendants have tiled Supplemental Motions and have also been allowed to join in the 

State's Motion. The Motions focus solely on cOnstitutional claims which inelude the Following: 

Petision Clause of/he illinoty constitution 

• Counts l.A (40 ILCS 5/17-134(4)), ll,A (iii. § 8-226(e)); Ili.A (Id. § 1 1-2i5c)(3)); IV.A 
(id. §§ 8-138( -1), 8-233(e)); V.A(id. §§ I I-134(f-i), 11-217(e)); VIA (Id. § 8-226); 
VILA (Ut §11-215). 

Contracts Clause ofthe Illinois Conslitution and the U'üted States Constitution 

2 
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• Counts rB, 1.0 (40 ILCS 5/17-134(4)); 11.13, IT.0 (Id. § 8-226(c)); 111.8, iri.c (Id. § II-
215(c)(3)); [V.8, IV.0 (Id. §§ 8-138(g-1), 8-233e)); V.B. V.0 (Id. §§ 1 1-134(f-l), 11-
217(e)); VEJ3, Vi.0 (Id. § 8-226); V1I.B, VlT.0 (Id. § 11-215). 

Thkings Claitcc of the Illinois Constitution and the United States Constitution 

• Counts l.D, I.E (40 ILCS 5/17-114(4)); lID, I1.E (Id. § 8-226(c)); fILD, lifE (Ed. § II.-
215(c)(3)); IV.D, IV.E (Id. §§ 8-138(g-1.), 8-233(e)); V.D, V.E (id. §§ I 1-t34(f-l), I1-
217(e)); V1.D, VLE (Ed § 8-226); Vii.!), VILE (Id. § 1-215). 

Equal Protection Clause of the Jilinois Constitution and/he United States Constitution 

• Counts IF, 1.0 (40 [[CS 5/17-134(4)); 11,1?, 11.0 (Id. § 8-226(c)); IILF, 111.0 (hi § II-
215(c)(3)); IV.F, JV.G (Ed. § § 8-138(g-1), 8-233(e)); yE, V.0W §§ I 1-134(f-I). II-
217(e)); Vi.F,VLG (Ed. § 8-226); ViLE, V[i.0 (Ed, § 11-215); VILLA, VI11.B (Id. § 8-
226(c)(3)); IX.A, LX.13 (Act. § 1:1-215(c)(3)(C)). 

Separation of Powers clause of the Illinois Constilution 

• IV.H(40 ILCS 5/8-138(g-1), 8-233(e); V.H! (Ed. §§ 11-1134( -1), 1 1-2l7(e)); VIE! (Id. § 
8-226); VIII-! (Id. § 11-215). 

There are also statutory and administrative review claims that are not before the Court on 

these Motions. 

C. 	Standard of Review 

A motion to dismiss under section 2-615 of the Illinois Code of Civil Procedure, 735 

ILCS 5/2-615 (West 2012), challenges the legal sufficiency of the complaint based on defects on 

the face of the compLaint. Wilson t ('zily. of Cook; 2012 IL 112026, 114. The inquiry on this 

Motion is whether the allegations in the complaint, considered in a light most favorable to 

plaintiffs, statea cause of action upon which relief can be granted. Id. A cause will be dismissed 

on the pleadings only if it is clear that no set of facts can be proved that would entitle the 

plaintiffs to relief. Id. Ruling on a section 2-615 motion is limited to only those facts apparent 

from the face of the pleadings, matters of which the court can take judicial notice, and judicial 

admissions in the record. Id. 

Though the burden rests with movants, "Courts should begin any constitutional analysis 

with the presumption that the challenged legislation is constitutional. . . , and it is the plaintift's 

burden, to clearly establish that the challenged provisions are unconstitutional." lies! v. Taylor 

Mach. Workc, 179111. 2d 367,377 (1997). Furthermore, when construing pension statutes, "tilt is 

well established that [they] are to be liberally conscrucd in favor of those who are to be 

benefited." Taylorv, Bd o/Trs. of the Police Pension Fund oj'Hoffinan Estates, 125 [II. App. 3d 

1096, 1099 (lstDist. 1984). 
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P. 	Public Act 97-0651's Amendments and Additions to the Pension Code 

There are three aspects of leaves of absence at issue. 

Computation olsen'ice credit. provisions. in Articics 8,11, and 17. 

Beibre Public Act 97-0651, Articles 8, ii, and 17 of the Pension Code allowed 

participants to earn service credit towards their arni.uity computation for time spent on a leave of 

absence with their local labor organization. 40 ILCS 5/8-226c), 1 1-215(c)(3), 17-134(4) (West 

2010). Public Act 97-0651 eliminated the right to earn service credit for time spent on a future 

leave of absence to work, for a local labor organization. See Pub. Act 97-0651. (eff. Jan. 5, 2012). 

(amending 40 ILCS 5/8-226(c), I i-215(c)(3), 17-134(4) (West 2010)). The amendments 

provided that these leaves of absence equnted only towards computation of service credit if the 

leave began "before the effective date o.this amendatory Act of the 97th General. Asscmbly. °  40 

ILCS 5/8-226(e), I l-2l5e)(3), 17-134(4) (West 2012). 

Highest average annual salary definition in Articles 8 and 11. 

Annuities are calculated in part based on a participant's highest four consecutive years of 

annual salary in his Or her last ten years before retiremenL Articles S and .11 of the Pension Code 

provide that "the annual salary of an employee whose salary or wage is appropriated, fixed, or 

arranged in the annual appropriation ordinance upon other than an annual basis shall be 

determined as follows ...." 40 ILCS 5/8-233, 11-217 (West 2012). This is followed by 

subsections specifying calculation methods for "employees paid on a monthly basis," id. §§ 8-

233(a), 11-217(a), "employees paid on a daily basis," id. §* 8-233(b), 11-217(b), and for 

employees whose salary rate changed during the year. .vee fri. §§ 8-233(c)—(d), II -21 7(c)—(d). 

Public Act 97-0651 added subsection (c)to the basis olannual, salary provisions. These 

subsections provide as follows: 

This Article shall not be construed to authorize a salary paid by an entity other 
than an employer, as defined in [section 8-110 or seclion 11-107], to be used to 
calculate the highest average annual salary of a participant. This subsection (e) is 
a declaration of existing law and shall not be construed as a. new enactment. 

Pub. Act 97-0651 (eff. Jan. 5, 2012) (adding 40 ILCS 5/8-233(e), 11-217(e)). 

Public Act 97-0651 also aniendçd Sections 8-.138(g-1) and It - I 34(f-1): 

For the purpose of calculating this annuity, "final average salary" means the 
highest average annual salary for any 4 consecutive years in the last 10 years of 
service. Notwithstanding any pro vision of this subsection to the contrary, the 
'final average salary' Jr a participant that received credit under [Sections 8-
226'c) and 11-2I5'c'3j means the highest average .calary for any 4 consecutive 

ri 
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years (or any 8 consecutive years if the employee first became a participant on or 
after January 1, 2011) in the JO years hn,ncthateiy prior to the leave of absence, 
and adding to that highest average salary, the product of ) that highesi average 
salary. (19 the average percentage increase in the Consumer Price Index during 
each 12-month calendar year for the calendar years during the participant s 
leave of absence, and (iii) the length p//lw leave of absence in years, provided 
that this shall not exceed the participant salary at the local labor orznization. 
For purposes of/his Section, the Consumer Price Index is the Consumer Price 
Index for All Urban C'onsumers fur all items published by the United Slates 
Departnwni of Labor. 

Pub. Act 97-0651 (elY. Jan. 5, 2012) (amending 40 ILCS 5/8- 138(g- 1), 11-1 34(f-1) (West 2010)) 

(added text in italics). 

The allegations and legislative history reveal that before these declarations or 

clarifications, the pcnsion finds used, for annuity purposes, the local labor organization satary-

the same salary used for contributions—if that was the salary earned during the highest four 

consecutive years in the last ten years before retirement. This was significant for annuity 

calculation because participants generally make more working for their local labor organization 

than in their public positions. Sec (Pl.'s Compl. ¶11 130-36); 97th III. Ocn. Assern., House 

Proceedings, Nov. 29, 2011, at 45 (statements of Representative Cross) ("iTihe change to the 

salary . . . will significantly change their anticipated benefits."). These clarifications result in 

participants instead being limited to the highest four consecutive years of salary earned from 

their public position immediately prior to taking a leave of absence. 

The amendment also provided a percentage increase under the Consumer Price Index to 

account for situations where the public salary may have been a number of years earlicr than the 

date of retirement under sections 8-138(g-1) and 11 -134(f-1). 

3. 	"Any plan established by the local labor organization" in Articles S 
and Ii. 

The leave of absence provisions allow participants to calculate time spent on a leave of 

absence towards their annuity computation so long as "the participant does not receive credit in 

any pension plan established by the local labor organization based on his employment by the 

organization." 40 ILCS 518-226(e)(3), 11-21 5(e(3)(C) (West 2012). Public Act 97-0651 added a 

legislative clarification: 

For the purposes or this Section, the phrase "an.y pension plan established by the 
local labor organization" means any pension plan in which a participant may 
receive credit as a result of his or her membership in the local labor organization, 
including, but not limited to, the local labor organization itself and its affiliates at 
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the local, intrastate, State, multi-state, national, or international level. The 
definition of this phrase is a declaration of existing law and shall not he construed 
as a new eñacththt. 

Pub. Act 97-0651 (elL Jan..5,. 2012) (amending 40 ILCS 5/8-226(c), 11-215(e) (West 2010)). 

This ameudment clarified that the participant cannot receive service credit under his or her public, 

pension plan if he or she earns service credit in another pension plan as a result of his or her 

work for the local labor organization, regardless of whether that nonpublic pension plan was 

established by the local labor organization itself or one of its affiliates, 

Analysis 

The Motions before the Court Iteus solely on Plaintiffs' consiitutioàai claims. The Court 

will address first the computation of service credit changes to Articles 8, ii. and 17 and claims 

under the Illinois Pension Clause, the Contracts Clauses, and the Takings Clauses. 'the Court 

will then address the legislative clarifications of "salary" and "any pension plan established by 

the local labor organization" in Articles 8 and II and the claims regarding these changes under 

the.11linois Pension. Clause, the Contracts Clauses, and the Takings Chaises. The Court will 

address the cqual protection claims and separation of powers claims.last. 

1. 	Computation of service credit provisions in Articles 8, 11, and 17. 
A. 	The Pensiun Clause 

The Plaintiffs' primary challenge to the Act's, elimination ot'service credit for futwe 

leaves of absence is under Article XIII section 5 of the Illinois Constitution, commonly known as 

the "Pension Clause": 

Membership in any pension or retirement system of the Slate, any unit of local 
government or school .distTict, or any agency or instrumentality thereof, shall be 
an enforceable contractual relationship, the benefits of which shall not be 
diminished or impaired. 

The purpose of the Peusion Clause, which was added to the 1970 illinois Constitution. 

was to eliminate the legal distinction between "mandatory" pension plans that could be modified 

at any time and "optional" pension, plans that were considered contrautual in nature. Sec People 

cx reL Sklodowskl v. )lthiois, 182 ill. 2d 220, 229 (1998); Me Nthnce. vl Illinois. 173111. 2d 433, 

440 (1996); Buddeli v. lid. of Trs. Slate Univ. Ret. .Sys., 118111 2d. 99, 102 (1987). The Pension 

Clause established that participation in a public pension system created an enforceable 

contractual relationship and that the benefits of that contractual relationship could not be 

diminished or impaired, Id. at 104-05. 

['1 
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A public emplqyee's pension rights vest at the time that the employee enters the system. 

See, e.g., Buddell, 1.18 lfl. 2d at 104-05 (finding that a participant's pre-Pension Clause pension 

rights vested upon the effective date of the Pension Clause and those rights'bccatne contractual 

in nature and could not be altered). When pension rights vest, a public employee's pension is 

"governed by the actual terms of the Pension. Code at the time the employee becomes a member 

of the pension system." Di Fctico i' lid. oJ'Trs. of Firemen c Pension Fund of Wood Dale Fire 

Prot, DLct Nb. 1. 122 ill. 2d 22,26(1988); see also Skiodowski, 182 Ill. 2d at 229; McNarhee, 

173 ill. 2d.at  439; Schroeder v. Morton Grove Police Pension Bd..219 ill. App. 3d 697, 700 (1st 

Dist. 1991), 

Illinois courts have distinguished between pension funding provisions and pension 

benetits under the Pension Clause, in cases dealing with funding provisions, the Illinois Supreme 

Court has consistently held that participants do not have a right to enforce those provisions under. 

the Pension Clause. See, e.g., Sklodowski, 182 III. 2d at 232; McATamee,  173111. 2d at 466-47; 

People exrel. Ill. Ped'n of Teachers i'. Lindhcrg, 60 111. 2d 266, 2.73 (1 975). In contrast, courts 

have struck down any attempt by the General Assembly to reduce participant benefits. See, eg., 

Buddeli, 107 Ill. 2d at 106; Miller v. Ret. lid. Policemen's Annuity, 329 itt. App. 3d 589, 60142 

(1st Dist. 2001) 4  'Sk(odowski, Lindherg and McNómec are inapposite because those cases 

involved allegations that plaintiffs were en(itled to a specific level of pension fimding or to 

secure ftmding mechanisms. The courts in those cases held that the pension protection, clause 

creates enforceable contractual rights only to receive benefits, not to control, funding."); .Kraus p. 

lid, of Tn, of the Police Pension Funclof the 'Viii of Niles, 72 111. App. 3d 833, 844 (1st Dist. 

1979). 

The State submits a novel argument for dismissing Plaintiffs' Pension Clause claims. 

The argument is that the Pension Clause only protects benefits based on public service, not 

private employment, with a local labor organization. Under this argument, the legislature is free 

to diminish or impair an.y benefit that is not based on work done for an "employer"—i.e., public 

body—as defined in the Peniion Code. 

In support of its argument, the State notes that neither the text of the Pension Clause nor 

the purpose nor the legislative history supports protection of benefits for private employment. To 

illustrate that not all bcnefits are protected under the Pension Clause, the State relies on funding. 

provision, eases, such as Sklodows'ki and MeNarnec. 
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The public/private distinction is not persuasive. The tight to earn service credit belongs to 

the participants because they are public employees; it does not matter how one characterizes the 

work upon which the benefit is based. 

Indeed, theState's public/private distinction is toreclosed by Buddell v. Board of Trustees 

for the State University Retirement System. 1'hat case dealt with a Pension Code provision 

allowing participants to purchase service credit for past military service; that military scn'icc 

could have occurred before or after the participant entered the pension system. But/dell, 11.8 111. 

2d at 101. There, a participant had applied to purchase service credit for his past military service, 

but his application was denied because he applied after the statutory time limit. Id. The time 

limit, however, did not.exist when the participant's  pension rights vested. Id. at 104.. The Court 

held that the participant's right to purchase service credit for military service, as it.existcd when 

his rights vested, was a contractual right protected by the Pension Clause. Id. at 104-05. While 

military service is "public" service, that fact was irrelevant to the Court's analysis. The vested 

right to military service credit was a benefit the participani was entitled to as a public employee. 

Id. at 105. That is ño.icss true in this case; participants, who are all public employees, seek the 

right to earn service credit for time spent working for their local labor organization, a vested 

right or a benefit that they had when they became participants. 

The State further argues that receiving benefits from private employment puts the 

Pension Code into conflict with the constitutional, prohibition against using public funds.for 

private purposes1 Again, however, the "public" purpose, is to provide a benefit to participants 

because of their public employment, in addition, participants on a leave of absence do not cease 

to be public employees or fund participants during their leave of absence—like, for example, a 

sabbatical or furlough. See, e.g., Callalzcm v. Bd of Ti's. of the Fireman '.y Pension Fum4 83 ill. 

App. 2d 11, 17 (4th Dist 1967) (noting that a purpose of a leave of absence is to preserve the 

employee's status). 

The State and the Defendants do not make the argument that the 97th. General Assembly 

apparently relied upon: that Public Act 97-0651 does not take service credit from participants 

already on a leave of absence. To briefly address thai point, while the Act only impacts 

participants who have not begun their leave of absence, those participants already have a ve.ted 

contractual right to take a leave of absence and earn service credit when and if they decide to do 

so, subject to certain conditions. Any distinction that might have been drawit under the Pension 
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Clause between those participants who were already on a leave of absence and those who are not 

has been foreclosed bythe Supreme Court's interpretation of the Pension Cause which protects 

any right that existed in the Pension Code at the time the employee became a participant in the 

pension fund. See But/dell, 118 111. 2d at 103-06 (distinguishing refers v. City of Springfield, 57 

Ill. 2d 142 (1974) and analogizing Kraus v. Board of Trustees of the rolice Pension Fund, 72111. 

App. 3d 833 (1979)). As that analysis makes clear, the right to exercise anoption is protected, 

even before that option has, in fact, been exercised. 

Plainti F's therefore state a claim that Public Act 97-0651 violates the Pension Clause to 

the extent that it eliminates the right of participants who were enrolled in the funds before the 

effective date of die Act to earn service credit for a leave of absence. The Motions to Dismiss are 

DENIED as to Counts l.A (40 UCS 5/17-134(4)), [l.A (id § 8-226(c)), and LILA (Id. § 11- 

21 5(c)(3)). 

H. 	The Contracts Clauses 

Plaintiffs also challenge the service credit amendments under the Contracts Clause of the 

United States and Illinois constitutions, The Contracts Clause of the U.S. Constitution, states, 

"(n)o state shall ... pass any ...law impairing i:he obligations of contracts ...."U.S. Const. 

Art. 1, § 10. The Contracts Clause oFthe Illinois Ccrnstitution statcs that the State shall not pass. 

"I aw[s] impairing the obligation of contracts ...." Ill. Const. (1970), Art. 1, § 16. 

The State's argument for dismissing these claims xcsts entirely on its theory that there is 

no "enforceable contractual relationship" provided by the Pension Clause for this benefit. 

Because this Court has held that Plaintiffs state a claim that the Pension Clause protects 

participants' right to earn pension credit for a leave of absence, these Contract Clause claims are 

not dismissed. There is no need to reach Plaintiffs' argument that the Contract Clause claims 

could survive independent of the Pension Clause claims. 

Therefore, the Motions to Dismiss arc DENIED as to Counts 1.13 and i.0 (40 ELCS 5/17-

134(4)), ILB and ILC (Id. § 8-226(c)). and 111.8 and 1!l.0 (id. § 11-21 5(c)(3)). 

C. 	The Takings Clauses 

The Takings Clause of the United States Constitution, U.S. Const. amend. V, as applied 

to the states through the Fourteenth Amendment, prohibits the government from taking private 

property For public use without just. compensation. Similarly, the Takings Clause of the Illinois 
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Constitution states "{p}rivate property shall not be taken or damaged for public use without just 

compensation as provided by law." Ill. Const. (1970), Art. I, § 15. 

The Takings Clause claims are premised on a property right. "Valid contracts are 

property, whether the obligor be a private irtdividual, a municipality, a state, or the United 

States," and those rights arising out of a contract are protected by the Takings Clause, Lynch v. 

(In iled Slates. 292 U.S. 571, 579 (1934) (citations omitted) (holdhig WarRisk Insurance Act, 

which repealed all laws granting or pertaining to war risk insurance, was an uneonstitutioital 

taking). "When the [govemmentj enters into contract relations, its rights and duties therein are 

governed generally by the law applicable to contracts between private individuals." Id 

Plaintiffs allege a vested contract-based property right provided by the Pension Clause 

arising from Pension Code benefits. t'herefore, like the Contracts Clause claims, the Takings 

Clause claims rest on the Pension Clause claims. There is also no need to reach whether the 

Contract Claims eould.survive independent of th.e Pension Clause claims. 

Therefore, the Motions to Disutiss are DENTED as to Counts ID and i.E (40 ILCS 5/17-

134(4)), iLl) undUE (id. § 9-226(c)), and LIED and lirE (Id. § 11 -215(c)(3)), 

Ti. 	1)cfinitions of "salary" and "any plan.estahlished by the local labor organization" in 
Articles Sand II. 

The same analysis outlined above for the Pension Clause, Contracts Clause, and Takings 

Clause claims applies to these provisions of Public Act 97-065 1 that purported to declare, or 

"clarify," the delinition of "salary" and "any plan established by the local labor organization" of 

Articles S and 11. But because these provisions were labeled declarations of, rather than 

amendments to the Pension Code, it must first be determined whether these are in tact 

clarifications. 

if these provisions are not clarifications but a change in the law, they may diminish or 

impair participants' rights to a benefit that was in place when their, rights vested and thus violate 

the Pension Clause. If, however, these are truly clarifications, they would not be a deprivation of 

any, vested contractual pension right, and they could constitutionally be applied to persons who 

were already participants when Public Act 97-065 1 was enacted. Thus, the question is whether 

these are in fact clarifications. 

The 97th General Assembly cxpresslystaled that these clarifications were intended to be 

"declarations," or clarifications, of existing law. Thus, the Court.need not determine what the 

General. Assembly intended in enacting these clarifications. Cf In re Detention q/'Uebennan, 
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201 Ill. 2d 300, 323 (2002) (reviewing legislative history of a later statute to conclude that a later 

amendment was "intended as a clarification of existing law and not as a change in. the law."). Yet 

a later General Assembly cannot change a Law under the guise ofa clarification. To determine 

whether these are permissible clad fleations, then, the Court must took to the text and intent of 

the statute as it existed prior to the enactment of Public Act97-065 1.5cc 0 'casek v. Children's 

Home & Aid Soc, 229 III. 2d 421, 441 (2008). "11he legislative intent that controls the 

construction of a public act is the intent of the legislature which passed the subject act, and not 

the intent of the legislature whibh amends the act.' Id. 

Statutory interpretation is a question of law. and. the objective of statutory construction 

analysisis ascertaining legislative intent. Gruszcczkat Ill, Workers' Comp. Conun'n,2013 lb 

114212,1112 (citations omitted), In determining legislative intent, the Language,used in the 

statute is normallythe best and most reliable indicator. Id.; People v. Hunier, 2013 IL 114100, ¶ 

13. However, "[w]ords and phrases must not he viewed in isolation but must be considered in 

light of other relevant provisions of the statute." Gruszcczka, 2013 IL 114212, ¶ 12. "In 

ascertaining legislative intent, ifthe meaning of the enactment is unclear from the statutory 

language itself, the court may look beyond the language employed, and consider the purpose 

behind, the law," Id 

"[Clourts niust construe the nets to reflect the obvious intent of the legislature even if 

the words of a particular section ,must'be read as modified or altered so as to comport with the 

legislative intent," In re Lieberman, 201 III. 2d at 320 (quoting People cx reL Cason v. Ring, 41 

Ill 2d 305, 313 (1968)) (finding that removal of' statutory definition in new amendment was 

inadvertent and clearly contrary to the legislative intern). Where the letter of the statute c nflicts 

with the spirit of the:lcgislature's apparent objective, the legislature's objectives control. See Gill 

v. Miller, 94 Ill. 2d 52, 56 (1983). 

In order to undctstand the legislative intent behind the statutory provisions that Public 

Act 97-0651 purports to clarify it is necessary to examine the enactment history of the leave of 

absence provisions of Articles 8 and 1.1. 

The 85th General Assembly first.enaeted these leave of absence provisions in Public Act 

85-964, effective December 9, 1987. The legislative history reflects that these provisions were 

the result of negotiated agreements between "vadous municipalities and employer groups." 85th 

.111. Gen, Assem., House Proceedings, Nov. 6, 1987, at 124 (statement.s of Representative 
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Cullerton). The original enactment allowed for service credi.t computation for leaves of absence 

provided that the participant (1) continue to make employee contributions to the fund based on 

his regular salary rate received by the participant immediately prior to his or her leave of absence 

and (2) not receive credit in any pension plan established by the local labor organization based 

oil his or her employment by the local labor organization. See Pub. Act 85-964 (eff..Dec. 9, 

1987) (adding 40 ILCS 5/8-226(c), 1 l-215(c)(3)). 

The 86th General Assembly, through Public Act 86-272, eftective August 22, 1989, first 

amended the leave of absence provisos. That Act added a requirement that the participan 1, or the 

labor organization on the participant's behalf, make the employer's contribution share based on 

the regular salary rate received by the participant, for his or her public employment immediately 

prior to the leave, of absence. Sec Pub, Act 86-272 (ellI Aug. 22, 1989) (adding 40 ll.CS 5/8-

226(c)(2). I 1-215(e)(3)(B)). 

The 86th General Assembly amended the provisos again through Public Act 86-1488, 

effective January 13, 1991. That Act provided that participant contributions and employer 

contributions would both be based on the participant's salary with the local labor organization. 

during the leave of absence, not the participant's public position salary. See Pub. Act 86-1488 

(eff. Jan. 13, 199 1).(arnending 40 ILCS 5/8-226(c)(1)—(2), 1 i-2 l5(è)( )(A)-(B) (West 1990)). 

As of January 13, 1991. then, participants in these funds could receive service credit for 

time spent on a leave of absence without pay during which the participant was employed full 

time by a local labor organization if(1) the participant made contributions to the fund based on 

his or her salary with the local, labor organization, (2) the participant or the local labor 

organization made'the employer's contribution share to the fund, which, was also based on the 

local labor.organizacidn salary. and (3) the participant did not simultaneously receive credit in 

any pension plan established by the local labor organization based on his or her employment by 

the local labor organization. See 40 l"LCS 5/8-226(c), 11 -215(c)(3) (West 2010). 

A. 	highest average annual salary definition. 

A participant's annuity is determined by years of service and an average of the highest 

annual salary for any four consecutive years within the last ten years of service, Public Act 97-

0651 purported to clarify how to calculate that highest average "annual salary" by stating that 

"salary" for annuity purposes included only the salaries paid by the public employers. See Pub. 

Act 97-0651 (eff. Jan, 5, 2012) (adding 40 ILCS 5/8-233(e), 11-217(e)). 
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Public Act 97-065 I also amended sections 8-I 38(g- 1) and 11-134(M) to provide for a 

percentage increase of the publiô salary that a participant last earned: to account 'fbr the 

possibility that the public salary may have been a i umber of years earlier than the date of 

retirement. Sec Pub, Act 97-0651 (elf. Jan. 5,2012) (amending 40 ILCS 5/8-138(g-1), .1 1-134(f-

1) (West 20 10)). 

The Plaintiffs allege that, heibre Public Act 97-0651, the Pension Code provided that a 

participant's pension benefit would be based in whol.e or in part on a local labor organization. 

salary earned by the participant while on leave of absence. Sec (Pi.'s CoinpI. Counts IV.A—l-L. 

V.A—H); see also 97th'ill. (Jen. Assem., 1-louse Proceedings, Nov. 29, 2011, at 44-45 (statements 

of Representative Cross) ("{1T)he Code doesn't say whether They're  supposed to use the salary 

earned as a public employee or as the union official . . . . [Tihe pension systems have 

traditionally used the salary received at the labor organization . . . [TJhe change to the salary. * 

will signUicantly change their anticipated beneflts."). 

The State arguesthat sections 8-233(c) and 11-217(e) of the Pension Code are 

permissible clarifications of existing law because the legislature has always intended to calculate 

the highest average annual salary based on public salary, not local labor organization, salary. The 

Slate argues that subsection. (e) simply seeks to clarify that the salary used for salary computation 

should be salary paid to an "employee" working for an "employer" and that therefore the highest 

annual salary used for annuity purposes must be a publió salary. 

The State correctly points out that salary is defined under the Pension Code as "the actual 

sum payahlc during the year if the employee worked the full normal, working time in his position 

40 (LCS 5/8-117(b), II - 116(a) (West 2012). "Employee" is defined as basically anyonc 

employed by an "employer .," see id. §§ 8-113, 11-110, and "employer" is defined as the public 

body for which the participant works, see Id. §§ 8-110, 11-107. 

Plaintiffs respo:nd that the provisions defining salary place no limit on what entity can pay 

the salary'. Rather, they provide salary calculation methods for employees who do not have an 

annual salary figure. Moreover, Illinois courts have recognized that public employees on a leave 

of absence continue to be public employees. See Callahan, 83111. App, 2d at 17. Therefore, the 

"employee" and "employer" dc.fii.itions are not dispositive, since the definition of "employee" 

continues to include a participant on a leave of absence. 
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Granted, the State's interpretation is possible and the Pension Code's salary definition 

nowhere mentions the local labor organization. salary. Still, the text does not Ibreclose the use of 

a local labor organization salary in calculating the highest four consecutive years of salary. in 

light of this ambiguity, the General Assembly could clarify the salary definition to exclude 

consideration oflocal labor organization salaries from the calculation of the four highest salary 

years. But there are several convincing indicators that before Public Act 97-0651 the legislative 

intent was that the "salary" used for contribution purposes would be the same "salary" that was 

usedto calculate an annuity. 

First, Plaintiffs contend, and. no Defendant contests, that there are no other provisions in 

the Pension Code in which a participant must contribute to the fimd based on a salary amount 

that cannot be used to calculate the participant's annuity. In fact, as the Court pointed out at oral 

argUment, there are provisions in both Articles 8 and 11 prohibiting the use of a higher salary for 

calculating deductions than the salary used in th at same year for calculating the proper annuity. 

Under sections 8-234 and 11-218, "[tjhe total of salary deductions :foremployee contributions for 

annuity purposes to be considered for any I calendar year shall not exceed that produced by the 

application of the proper salary deduction rates to the highest annual salary considered for 

annuity purposes for such year." 40 ILCS 5/8-234, 11-218 (West 2012). 

The State points out that this is a limit only on payroll, deductions, and an employee on a 

leave of absence must independently make employee contributions to the fund. While this is true, 

sections 8-234 and 11-218 still reflect the legislative understanding thai dollars in, by way of 

deductions or contributions, would be based on the same "salary" as dollars out, in the form of 

annuities 

Second, as Plaintiffs point out, refusing to look to the local labor organization sa1ary 

woul,d he inconsistent with the requirement that annuity salaries be calculated from "within the 

last ten years ofservice" 40 ILCS 5/8-138(b), (g-i). 11-134(a), (1-1) (West 2012). For any 

participant who has been on a leave for more than six years, there will not be four consecutive 

years of public salary "within the last ten years of servicer Id. The legislature sought to fix this 

problem by amending subsections g- I and f-I. to require that the annuity be calculated using. 

salaries from within the last ten years before a leave of absence and add an inflation adjustment. 

Yet the need for this fix only highlights that the decision to disallow the use of local labor 

14 

A-049 

3UBMITTED - 784056 - 	 C 703 



122793 

organization salaries was itself a change from the calculation methods as they existed prior to 

Public Act 97-0651. 

Finally, the 86th General Assembly's changes to use the higherlocal labor organization. 

salary tar contribution purposes only makes sense if it understood that the local labor 

organization salary would also be used for annuity purposes. As noted, making contributions 

based upon local labor organizaidon salary was not atcquiremnt when the opporiunity to earn 

service credit was first made a part of the Pension Code iii Public Act 85964, Public Act 86.272 

required that participants. or the local labor organization on the participant's behalf, make 

employer contributions to the .ftrnd based on the public employer salary. Pub. Act 86-272 (eff. 

Aug. 22, 1989) (adding 40 TLCS 5/8-226(c)(2), 11-2.15( )(3)(B)). Public Act.86-1488 amended 

these provisions to make both employee and employer contributions based on the participant's 

"e.urrentsalary with suchIabor organization.".Pub. Act 86-1488 (off. Jan. 13,1991) (amending 

40 ILCS 5/8-226( l )-(2), 11-21 5(c)(3 )(A)- (B) (West 1990)). 

Plaintiffs speculate that given the political climate in the early 1990s,   it is unlikely that 

the 86th General Assembly wanted to disadvantage local labor organizations and the participants 

by increasing the contributions, unless it was also making an increase in pension payments. This 

may be true, but Plaintiffs cite no legislative history to support this theory. however, as Plaintiffs 

also point, out, this change. demonstrates that the legislature understood that the "salary" paid by 

the local labor organization and "salary" paid by the public employer might be significantly 

different; and if it intended to limit salary for annuity purposes to public salary, it would have 

said so at the time it made this change. 

Also telling is that if Public Aet.86-1488 were intended to increase participant 

contributions in a manner that was not matched by an increase in benefits, as Defendants and the 

State now contend, it cOuld impair or diminish a vested pension right. This would irnplicàte.the 

Pension Clause and all of the other constitutional arguments that Plaintiffs make here. This 

presents another reason to doubt that this was what the 86th General Assembly intended when it 

required contributions based on the focal labor or ganization salary. 

In sum, the declarations that the salary used for annuity purposes is limited to public 

salary are amendments to, rather than clarifications of, existing law. The General Assembly 

could decrease pension benefits to which participants, would otherwise he entitled. As such, these 

amendments are alleged to diminish or impair pension benefits and the complaint therefore states 
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a claim as to fund participants before the effective date of Public Act 97-065 L Therefore, the 

Motions to Dismiss are DENTED as,to Counts IV.A–E (40 ILCS 5/8-138(g-1), 8-233(e)) and 

Counts V.A–E (fri. §§ 11- 134(f-1), 11-21 7(e)). 

B. 	"Any plan established by the local labor organization" definition. 

One of the conditions that has existed since the outset for earning service credit while on 

a leave of absence is that during the period of the leave the "participant does not receive credit in 

any pension plan established by the local labor organization based on his employment by the 

organization." 40 ILCS 5/8-226( )(3), I l.215(c)(3)(C) (West 2012). 

Public Act 97-0651's legislative clarificalion states: 

For the purposes of this Section. the phrase "any pension plan established by the 
local labor organization" means any pension plan in whièh a participant may 
receive credit as a result of his or her membership in the local labor organization, 
including, but not limited to, the local labor organization itself and its affiliates at 
the local, intrastate. State, multi-state, national, or international level. The 
definition of this phrase is a declaration of existing law and shall not be construed 
as a new enactment. 

Pub. Act 97-0651 (cIt Jan. 5. 2012) (amending 40 ILOS 5/8-226(e), 11-215(e) (West 2010)). 

Therefore, the question is what the 85th  General Assembly, which first provided participants the 

right to earn service credit for a leave of absence, intended by this prohibition on receipt of 

simultaneous credit in two pension plans. 

The State argues that the obvious purpose of the proviso was to avoid the use of public 

funds to subsidize retirement benefitsfor someoncalready receiving benefits based on his or her 

employment by the local labor organization. In other words, the General Assembly sought to 

prohibit "double dipping" on service credit. No Legislative history has been provided to the Court 

and this Court cannot find any history to illuminate the original legislative intent. 

But the proviso must be read in the context of the benefit it provides. The benefit is that 

participants on a leave of abscnce could eofltinue to accrue service credit despite not actually 

serving in their public position. Since.tbe leave of absence provision Was added, there have been 

two basic requirements: continue to make contributions and no service credit for another plan 

based on the same work, To the extent that the General Assembly should have stated this 

requirement more broadly in the original enactment, as the State puts it, this was maybe an 

"imperfect reference." Thus it is imperfect in its narrowness—the proviso uses the defmite article 

the and definite object local labor organization. Yet despite the word choice, statutes are to he 
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construed in light of their intended purpose, even where "'legislative intention, otherwise clear, 

was in part mistakenl.y or inaccurately stated" hire Lieherman, 201111. 2d at 320 (quoting Gill, 

94 JU. 2d at 58), lnded, circumventing this proviso by giving participants on leave service 

credits in'plans set up.through. district councils or affiliated labor organizations clearly 

undermines any possible purpose for this proviso that the legislature placed on a generous benefit 

for public. employees. 

Plaintiffs speculate that the General. Assembly might have intended "established by the 

local labor organization" as an acknowledgement that the local, labor organization can conb'ol the 

terms and participation of its own pension plans but perhaps not a plan administered by.un 

affiliate. But this distinction makes no sense in light of the clear intention to limit the benefit on 

service credit so that participants would not be "double dipping." There is simply no practical 

way to read the proviso in light of this intent, except in the manner in which Public Act 97-0651. 

clarifies, Accordingly, this is a. clarification o,f, rather than an amendment to, the Pension Code 

and Plaintiffs' clainis under the Pension Clause, Contracts Clause, and Takings Clause claims are 

dismissed as to these clarifications, 

Therefore, the Motions to Dismiss are GRAN'I'ED as to Counts V[.A-E (40 ILCS 5/8-

226) and Vli.A-E (id. § 11-215). 

.111. 	Equal Protectiun Clause Claims 

Ptainti ifs also challenge Public Act 97-0651 under the equal protection clauses of the 

United States Constitution and the Illinois Constitution. The Equal Protection Clause of the 

United States Constitution, provides that no state shall "deny to any person within its jurisdiction 

the equal protection of the laws?' U.S. Const., amend. XIV, § 1. The Equal Protection Clause of 

the Illinois Constitution provides that "[n]o person shall....be denied the equal protection of the' 

laws." 111. Cbnst. (1970), Art. I, § 2. 

The analysis tinder each clause is identical. Sec C'ornntj?w Ethic. Rights v. Edgar, 174 Ill. 

2d I., 32(1996. 'The guarantee of equal protection requires that the government treat similarly 

situated, individuals in a,sintilar maimer." Id. (quoting Jacobson v. Pep '(of Public AId, 171111. 

2d 314, 322-23 (1996)) (internal citations and alterations omitted), The State may enact 

legislation drawing distinctions between different categories of people; it may not, however, treat 

differently persons who have been statutorily placed into different classes on the basis of criteria 

wholly unrelated to the legislation's purpose. Sec ki. at 33. 
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Plaintiffs' equal protection, challenge is based upon the amending of only Articles 8. 11, 

and 17 and no other Articles. Plaintift claim that the 97th General Assembly irnpenriissibly 

treated patticipants in these three pension funds differently than participants of other pension 

funds. Because this Act does not impact fundamental rights or a suspect class, rational basis 

review applies; that is, the classification will be upheld unless it hears no rational relationship to 

a legitimate state goal. See Edgar, 174 III. 2d at 33; .DiSabato v. lid. qf7s. o/ Stale Employees 

Ret Sy.s of Iii., 285 UI. App. 3d 827, 833 (1st Dist. 1996). 

chunder  the rational basis test, a court's review of a legislative classification's limited and 

generally deferential." People v. Shephard. 152 UI. 2d 489. 502 (1992) (citation omitted). And 

"if any state of facts can reasonably be conceived to justify the enactment, it must be uphold." Id. 

(citations omitted). "Classifications made by the General Assembly are presumed vali4, and all, 

doubts will bcreolyed in favor, of upholding them." Lacny v Police Rd. of Chicago. 291111. 

App. 3d 397 ., 403-04 (1st Dist. 1997). 

The Plaintifrs have failed, to allege an equal protection violation, in the first place, the 

participants of different pension fluids arenot si!nilarly situated. In Friedman & Rochester, Ltd 

Walsh, our Supreme Court rejected an equal protection claim where only one o.thc eighteen 

pension funds was not exempt from garnishrnentproceedings. 67 TI!. 2d 413, 421 (1977). The 

Court noted that "jtjhe mere fact that the legislature failed to exempt the pension fund for 

policemen from municipalities of 500,000 or less population from garnishment process does not 

require that we therefore invalidate the provisions granting such immtuli.ty to 17 other separate 

pension hinds." Ad 

The Municipal 'Fund and Municipal Board have pointed to relevant diff reaces in the 

Pension Code for the various funds. For example; Articles 3,4, 5. and 6 of the Pension Code 

have additional leave ot'absenee restrictions that limit the specific positions for which 

participants may serve. See!, e.g., 40 ILCS 5/6-209(f) (President olFirernen's Association), 4-

I08(e)(3) (officer of a statewide firefighters' association), 3-110(e) (executive orhead of an 

organization whose membership consists or police dcpartrnent, 5-214(b) (same) (West 2012). 

And different Articles treat contributions for creditabk service differently. Compare Id. §* 8-

226(c) (providing different salary contributions depending upon whether a participant was 

employed before or after 1991) with 6-209 (no distinction for participants) and 4-I 08(e)(3) 

(same). And, unlike Article 8, other Articles require the public employer to make contributions 
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to the pension funds for the e.mployerportion even though the employee is not actively working 

for the employer. See Ed. §* 5-214(h), 6-209. And some Articles have minimum years of service 

requirements before aparticipant is eligible to take a leave of absence. Sec Ed. §§ 3-100(e), 4-

108(e)(3). 

Moreover, even if the participants are similarly situated, the equtil protection clauses "do 

not prohibit the legislature from pursuing a reform 'one step at a time,' or from applying a 

remedy to one selected phase of a field while neglecting the others" Walsh, 67 III. 2d at 421 

(citing Williamson v Lee Opt/cat qf Ok/a., Inc., 348 U.S. 483, 489, (1955) .; III. Coal Operators 

Assoc. i Polludon Control Ed.. 59111. 2d 305 1  312-13 (1974). "[T]he State may direct a law 

against what it considers to be a problem as it actually exists; the law need not cover the whole 

field of possible abuse." Shephard, 152111. 2d at 502. 

The 97th General Assembly could have reasonably amended these leave of absence 

provisions because it thought the current, operation of the law was being abused. The 97th 

General. Assembly referenced the Chicago Tribune and several other news outlets during the 

debates: "We are attempting, in this Bill, to address a variely olprohlerns that came about a.$ a 

result of some news articles ......97th Ill. Ccii. Assem., House Proceedings 4  NOV. 29, 2011, at 

38 (statements of Representative Cross). Further, both sides acknowledge in their briefs that the 

amendments were passed in response to the news articles that addressed leaves o:f absence. 

Though the "actual motivation" is "irrelevant" under rational basis review and the court may 

uphold legislation on any conceivable, rational basis, see fl! Cnty. Paving, Inc. v. As/ic C'n, 

281 F.3d 430, 439 (4th Cir. 2002) (citing U.S. KR. Ret. Bd. v. Fritz, 449 U.S. 166, 179 (1980)), 

the evident motivation shows that the 97th General Assembly was indeed pursuing reform. "one 

step at a time" to correct what it perceived as abuses. 

in short', Ste are rational, conceivable bases for differentiating between Articles 8, 11, 

and 17, and the other Articles, even if they were similarly situated. There is no meril to 

Plaintiffs' contention that the General Assembly engaged in arbitrary and unreasonabl.e 

&scrimination against participants under Articles 8, 11, or 17; or in the alternative that it did not. 

have a rational basis for doing so. 

Therefore, the Motions to Dismiss are GRANTED as to Counts i.F and 1.0(40 ILCS 

5/17-134(1)), liP and 11,0 (Id. § 8-226(c)), I[l.F and 111.0 (ki. § 'll-215(c)(3)), W.F and IV,G 

(id §§ 8-138(g-1), 8-233(e)), V.F and V.0 (id. §§ 11-134(1-1), 11-217(e)), V1.P and Vl.G (Ed. § 
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8-226), VILF and V!I.G (Ed. § i L-2 IS); VILlA and VIILI3 (Ed. § 8-226(c)(3)), and IX.A and 1X.B 

(id. § 1 l-215(c)(3)(C)). 

ÀY. 	Separation of Powers Clause Claims 

The separation of powers doctrine is relevant only to the 'cIariuied" provision challenges. 

The Separation of Powers Clause provides that "[N]o branch of government shall exercise the 

powers of another" Ill. Const. 1970, art, II, § I This doctrine precludes the legislature from 

overrul rig ajudicial decision by declaring that an amendatory act applies retroactively to cases 

decided before its eflèctive date. See People cx reL Ryan t Agpro, Inc., 214111. 2d 222, 228-29 

(2005); Roth v, Yackley. 77 Ill. 2d 423, 429 (1979). But because there were no judicial 

determinations on the relevant Pension Code sections before the "clarifications" made by Public 

Act 97-0651, and because the legislature may properly seek to clarify a prior enactment, see In re 

Lktennan. 201 ill. 2d at 321; In re Cohn, 93111. 2d 190, 202 (1982), the Separation of Powers 

Clause is simply not implicated and Plaintifis fu.I to state any separation of powers claim. 

Therefore, the Motions to Dismiss are GRANTED as to Counts TV.H (40 TLCS 518-

138(g-i). 8-233(e)). V.H (IC!. §§ 11-134(1-i.), 1 1-217(c)); Vi.!-! (it!. § 8-226).andVJLl-I(id, § 11-

215). 

Conclusion 

The Motions to Dismiss are DENIED as to: 

1. 	Elimination of service credit computation Counts 

Pension Clause of the Illinois Consli/ulion 

• l.A (40 ILCS 5/17-134(4)). ILA (let. § 8-226(e)); III.A (Ed. § 1 l-215(c)(3)). 

Contracts Clause of the Illinois Const ku/ion and oft/ic (hilled States Constitution 

• lii, i.0 (40 ILCS 5/17-1344D; ILD, ftC (Ed. § 8-226(c)); 11113, II1.0 (Ed § II- 

Taki ngs Clause of the Illinois Gonsüiution and of the United Stoic's .Gonstixution 

1.13. i.E (40 ILCS 5/17-134(4)); II.D, !1.E (Ed. § 8-226(c)); IILD, III.E (Ed. § 11- 
2l5(eX3)), 

II. 	Highest average annual salary definition Counts 

Pension Clause oft/it Illinois Consu/uj ion 

• IV.A (40 ILCS 5/8-138(g-1), 8-233(e)); V,A(id. §§ 11-134(1.1), 11-217(e)). 

Contracts clause of the Illinois Constitution and the United States Constitution 

• IV.,B, TV.0 (40 JLCS 5/8-138(g-1). 8-233(c)); V.B. V.0 (id. §§ I 1-134(f-1), I 1-217(c)). 

20 
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Takings Clause oft/ic Illinois Qinstitutioti and the United States Constitution 

IVD, IV.E (40 ILCS 5/8-138(g-l), 8-233(e)); V.]), V.6 (Id. §* 11-134(f-I), i1-217(e)). 

The Motions to Dismiss are GRANTED. and the claims dismissed with prejudice, as to: 

1. 	Counts challenging "any plan established by the local labor organization"deflnition 

Pensioti Clause of the ill/no Li Constitution 

V1.A (40 ILCS 5/8-226); VI1.A.(id § 11-215). 

Contracts Clause of the illinois Constitution and of/lie United States Crnzstitution 

V1.B 7 VT.0 (40 ILCS 5/8-226);VII.B, Vll.0 (let § 11-215). 

Takings Clause of the illinoLt Constilution and of the UnitedStatcs constitution 

VI.D, VIE (40 ILCS 5/8-226); VILD, VILE (Ic!. § 11-215). 

U. 	Equal Protection Clauses of the Illinois Constitution and the tJnited States 
Constitution Counts 

• 1$, 1(3 (40 l:LCS 5/1 7-134(4)); 11$, 11.0 id. § 8-226(c)); 1IE.Elli.G (Ad § 1 1-21 5(c)(3)); 
iV.F, [V.0 (Ic). §§ 8-138(g-l), 8-233(e)); V.F. V.0 (id. if I 1-134(f-1), 11-217(e)); VI.F, 
VLG (Ad. § 8-226); VILF, VIlO (Id. § 11-215); VI11.A, V1II.B (Id § 8-226( )(3)); IX.A, 
rx:B (Ad § 1 1-215(c)(3)(C)). 

Ill., 	Sejaration of Powers Clause of the Illinois Constitution Counts 

• N.H. (40 ILCS 5/8-138(g- I), 8-233(e); V.H (Id. if 1 1-i34(f-l), 11-217(e)); VIII. (id. § 
8-226); VTI.H (Id. § 11-215). 

The Dcccmber2, 2013, 9:45 am. status hearing stands. 

IT ES SO ORDERED. 

ENTERED:. 

iid 	fMi/9U 
Judge Mary . Mikva, #1890 
Circuit Court of Cook County, Illinois 
Couuty Department, Chancery Division 
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COMPLAINT 

Plaintiffs Rochelle Carmichael, Oscar Hall, Zeidre Foster, Anthony Lopez, John 

Mahoney, Joseph Notaro, Michael Senese, and David Tones (collectively, the "Individual 

Plaintiffs") together with plaintiffs Chicago Teachers Union, Local! 1, American. Federation of 

Teachers, AFL-CIO; Local lOOl, Laborers' International Union of North America, AFL-CIO; 

and Local 9, International Brotherhood of Electrical Workers, AFL-CIO (collectively, the 

"Union Plaintiffs"), by their attorneys, for their Complaint against defendants Laborers' & 

Retirement. Board Employees' Annuity & Benefit Fund of Chicago, Retirement Board of the 

Laborers' & Retirement Board Employees' Annuity & Benefit Fund of Chicago, Municipal 

Employees' Annuity & Benefit Fund of Chicago, Retirement Board of the Municipal 

Employees' Annuity & Bcneflt Fund oChicagn, Public School Teachers' Pension &:Retiremcnt. 

Fund of Chicago, and Board of Trustees of the Public School Teachers' Pension. & Retircmëht 

Fund of Chicago, state as follows 

INTRODUCTION 

Plaintiffs bring this action to challenge the dcfendantf unconstitutional 

application of multiple provisions of Illinois Public Act 970651, ("P!•A. 97-0651 ." or the "Act") 

signed into law by Governor Quinn on January 5., 2012, Defendants' application of the Act 

substantially diminishes and impairs the pension benefits of the Individual Plaintiffs and the 

Union Plaintiffs' members in violation of the Pension Benefits Clause of the Illinois 

Constitution, as wellas the Contracts and Takings Clauses of the Illinois and Federal 

Constitutions. This action further challenges provisions of P.A. 97-0651 andthe pre-Act 

provisions of the Pension Code that unlawfully discriminate against the plaintiffs in violation of 

the Equal Protection Clauscs of the Illinois and. Federal Constitutions. Plaintiffs seek declaratory 
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and injunctive reliefagainst defendants' unlawful application of the challenged provisions.of 

P.A. 97-0651 and the Pension Code. 

JURISDICTION AND VENUE 

This Court has jurisdiction, over the claims alleged in this action seeking 

declaratory andinjunctive relieC 

This Court has personal jurisdiction over the defendants pursuant to .735 LLCS. 

5/2-209 and venue is proper in this Court pursuanttó 735 ILCS 512-101. Each of the defendants 

is established pursuant to provisions of the Illinois Pension Code and resides and has its principal 

place of business in Chicago, Cook, County, Illinois.' 

PARTIES 

Plaintiff Chicago Teachers Union, Local 1, American Federation of Teachers, 

AFL-CIO (the "CTU") is an organization of educators dedicated to advancing and promçting 

quality publiceducation, improving teaching and learning conditidns, and protecting members' 

rights. The CTU is a local labor organization within the meaning of 40 ILCS 5/8-226 and a 

teacher or labor organization within the meaning of 40 ILCS 5/17-134 that is certified to 

represent,and. negotiate terms of collective bargaining agreements for teachers and other 

employees of the Chicago Board of Education ("Board of Education"). Most (if not all) of the 

CTU's members are participants in either the Public School Teachers' Pension and Retirement 

Fund of Chicago (the "CTPF") or the Municipal Employees' Annuity & Benefit Fund of 

Chicago (the "Municipal Fund"). The C'lU's principal place of business is:222 Merchandise 

Mart Plaza, Chicago, Illinois 60654. 

Plaintiff Rochetle Carmichael is currently, and has been since.2002, a retiree 

Municipal Fund participant receiving pension benefits from the fund. Ms. Carmichael worked for 

the Board of Education in the Chicago Public Schools for more than 27-and-a-half years until. 

2 
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she took a leave of absence from her job as a paraprofessional to work full time for the CTU in 

September 1995. Ms. Carmichael remained on leave of absence until.she resigned from her 

Board of Education position in 2002. After her retirement from the Board, Ms. Carmichael; 

continued, to work for the CTU until she fully retired on June 30, 2006, after almost 11 years 

with the union. Until her retirement from the Board of Education in 2002, Ms. Carmichael 

accumulated more than 34 years of service credit in the Municipal'Fund. She resides in South 

Holland, Illinois. 

6. 	Plaintiff Zeidre Foster is a teacher who worked for the Board of Education for 

about 10 years in the Chicago Public Schools from 2002 until August 2012 when she.took a 

leave of absence to work frill time for.her union the CTU. Ms. Foster was contributing 

participant'in the CTPF during her entire service at the Board of Education. The amendments, to 

40 ILCS 5/17-134(4) in P.A. 97-0651, effective January 5 2012, bar Ms. Foster from 

contributing to and receiving credit in the CTPF on her leave of absence working for the.CTU. If 

not for P.A. 97-0651, M, Foster would elect to continue to contribute to the CTPF for her union 

employment on her Leave of absence. Ms. Foster resides in Chicago, Illinois. 

Plaintiff Anthony Lopez has been an active Municipal Fund participant since 

1986. He worked for the Board of Education, in the Chicago Public Schools for 16 years before 

he took a leave of absence from his job as a paraprofessional to work full time for the CTU 

beginning in August 2002. To the 'present, Mr. Lopezcontinues to work for the CT U on a leave 

of absence from his position with the Board of Education. He resides in Chicago, Illinois. 

S. 	Plaintiff Local 1001, Laborers' International Union of North America, AFL-CIO 

("Laborers' Local 1001") is a local labor organization within the meaning of 40 ILCS 5111-

'215(c)(3) certified to represent and negotiate collective bargaining agreements covering laborers 
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and certain other workcrscmploycd by, among others, the City of Chicago ("City"). Most (if not 

all) of LaboTers' Local 1001's members who are, or were, employed the City are participants in 

the Laborers' & Retirement Board Employees' Annuity & Benefit Fund of Chicago (the 

"Laborers' Fund"). Laborers' Local 1001's principal place of business is 323 S. Ashland 

Avenue, Chicago, Illinois 60607. 

9. 	Plaintiff Oscar Hall has been a retiree Laborers' Fund participant since 2009 

receiving an annuity from the fund. He worked for the City for more than 25 years until he took a 

leave of absence from his job to work full time for Laborers' Local 1001 in 2005. Mr. Flail then 

worked for Laborers' Local 1001 on his leave of absence from 2005 until 2009 when he resigned 

from his City position with almost 30 years of total service as a contributing participant in the 

Laborers' Fund. Mr. Hall retired from Laborers' Local 1001 in 2011. He resides in Olympia 

Fields, Illinois. 

	

0. 	Plaintiff Michael Senese worked for the City for 17 years before he took a Leave 

of absence in August 2012 from his job in the.Department of Streets and Sanitation to work full 

time for Laborers' Local 1001 where he continues to work today. Mr. Senese was a contributing 

participant in the Laborers' Fund, from 1995 until he took his leave of absence. The amendments 

to 40 ILCS 5/11-215(c)(3) in P.A. 97-0651. effective January 5.2012, bar Mr. Senese from 

contributing to and receiving credit in the Laborers' Fund during his leave of absence from his 

City position to work for Laborers' Local 1.001. In the absence of P.A. 97-0651, Mr. Senese 

would choose to continue to contribute to the Laborers' Fund for his union employment on his 

leave of absence. He resides in.Chicago, Illinois. 

	

11. 	Plaintiff David Torres has been a contributing Laborers' Fund participant since 

1984. Reworked for the City for 24 years before he took a leave of absence in 2008 to work full, 

4. 
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time for Laborers' Local 1001. To the present, Mr. Tortes continues to work for Laborers' Local. 

1001 on a leave:of absence: from his position with the City. He resides in Chicago, Illinois. 

	

12. 	Plaintiff Local 9, International Brotherhood of Electrical Workers, AFL-CIO 

("IBEW LocaL 9") is a local labor organization within the meaning of 40 ILCS 5/8-226 certified 

to represent and negotiate collective bargaining agreements covering linemen employed by the 

City. Most (if not all), of IBEW Local 9's members who are, or were, employed by the City are 

participants in the Municipal Fund. 1.BEW Local 9's principal place of business is 4415 West 

Harrison Street, Suite 330, Hillside, Illinois 60162. 

	

13; 	Plaintiff John Mahoneyhas beena retiree Municipal Fund .partieipantsince 2003 

receiving an annuity from the fund. He worked for the Cfty for 21 years until 1994 when he took 

a leavc.of absence from his job as a general foreman of lineman to work full time for !BEW 

Local. 9. His leave of absence continued until lie resigned from the City in 2003. He then 

continued to work for IBEW Local 9 until he retired from the union in 2009. Upon his retirement 

from the City in 2003, he had accumulated approximately 30 years of total service as a 

participant in the Municipal Fund. Mr. Mahoney resides in Chicago, Illinois. 

	

1.4. 	Plaintiff Joseph Notaro was an active Municipal Fund participant from 1982 until 

on or about January 31,2012, and he is now a retiree participant of the fund. He worked for the 

City for more than 27 years until he took a leave of absence in 2009 from his job as a general 

foreman of linemen to work full time for IBEW Local9. His leave of absence continued until on 

or about January 31, 2012 when he rçtircd from his City position after a total of 30 years of 

service as a contributing participant in the Municipal Fund. Mr. Notaro has applied to the 

Municipal Fund for his pension, but he has not yet begun to receive an annuity. Mr. Notaro 

continuçs to work for IBEW Local 9. He resides in Chicago,.illinois. 
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IS. 	Defendant Laborers' & Retirement Board Employees' Annuity & Benefit Fund of 

Chicago ("Laborers' Fund") is the entity established by Article 11 of the Pension Code to 

provide specified pension benefits to, among others, certain laborers employed by the City. The 

Laborers' Fund's principal place of business is 321 N. Clark Street, Chicago, Illinois 60654. 

1.6. 	Defendant Retirement Board of the Laborers' & Retirement Board Employees' 

Annuity & Benefit Fund of Chicago. ("Laborers' Fund Board") is the board of trustees 

established by Article ii of thePension Code to administer the Laborers' Funcl..The Laborers' 

Fund Board's principal place of business is 321 N. Clark Street, Chicago, Illinois 60654. 

1.7. 	Defendant Municipal Employees' Annuity & Benefit Fund. of Chicago 

("Municipal Fund.") is. the entity established, by Article 8 of the Pension Code to provide 

specified pension benefits to, among others, Teertain City and Board of Education employees as 

provided in 40 I.LCS 5/8-113. The Municipal Fund'spriueipai place olbusiness is 321 N. Claik 

Street, Chicago, Illinois 60654. 

IS, 	Defetidant Retirement Board of the Municipal Employees' Annuity & Benefit 

Fund of Chicago ("Municipal Fund Board") is the board otrustecs established by ArticleS of 

the Pension Code to administer the Municipal Fund. The Municipal Fund Board's principal place 

of business is 321 N. Clark Street, Chicago, Illinois 60654. 

Defendant Public School. Teachers' Pension & Retirement Fund of Chicago (the 

"CTPF") is the entity established by Article 17 of the Pension Code to provide specified pension. 

benefits for, among others, certain certified teachers in the Chicago. Public Schools. The C ..F's 

principal place of business is 203 North LaSalle Street, Chicago, Illinois 60601. 

Defendant Board of Trustees of the Public School Teachers' Pension & 

Retirement Fund of Chicago ("CTPF Board") is the.board of trustees established by Article 17 of 

A-066 

C 61 



122793 

the Pension Code to administer the CTPF. The CTPF Board's principal place of business is 203 

North LaSalle Street, Chicago, illinois 60601. 

ILLINOIS SUPREME COURT RULE 19 

Because this Complaint challenges the constitutionality of provisions of the 

Illinois Pension Code as amended by P.A. 97-0651, plaintiffs will provide notice of this 

Complaint to the State of Lllinois pursuant to Illinois Supreme Court Rule 19. 

BACKGROUND FACTS 

I. 	The Protections of the Pension Benefits Clause 

Pension benefits provided for in the Pension Code are protected by the 

Pension Benefits Clause of the Illinois Constitution, which states: 

Membership in any pension or retirement system of the State; any 
unit of local government or school district, or any agency or 
instrumentality thereof, shall be an enforceable contractual 
relationship, the benefits of which shall not be diminished or 
impaired. 

Ill. Const. (1970), Art. Xlii, § 5. 

Pursuant to the Pension Benefits Clause, a pension benefit provided for in the 

Illinois Pension Code is an enforceabiccontractual rightthat. cannot be diminishcd6r impaired 

by legislation or otherwise. 

24.. 	A public employee's membership in a retirement system vests the employee in the 

rights and benefits of the system in place during his or her employment, including the method of 

calculating benefits. 

25. 	Pursuant to the Pension Benefits Clause, all pension benefits and rights provided 

for in the PensionCode vest, or become non-forfeitable, either (1) on the.employee's first day of 

participation in the retirement system. or (2) upon the employee's continued participation in the 

system after an increase in the benefits of that system. 
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it. 	P.A. 97-0651 Bars Pension Credit for Future Union Leaves of Absence 

P.A. 97-0651 climinavs current CTPF, Municipal Fund, and Laborers' Fund 

participants' rights to receive credit in the respective funds for future union, leaves of 

absence. 

Before January 5, 2012, the Pension Code (40 ILCS 5/17-134) provided that any 

teEche.r participating in the CTPF could:have his or her pension benetits calculated by. giving, 

creditto the teacher for any periods of "service with.teacherOr labor organizations based upon 

special leavesof absenéc therefor granted by an Employer" so long as.'the teacher and the labor. 

organization met the specified conditions, including makingthe required contributions.to the 

fund based on the participant's salary at the union. 

With regard to the.Municipai Fund and the Laborers' Fund, before January 5, 

2012, the Pension Codc (40 ILCS 5/8-226(e) & 5/11-21 5(c)(3), respectively) provided that any 

participant in the respective funds could.havc his or her pension benefits calcuLated giving credit 

as a "term of service" for any period when the participant was on a. "leave[] of absenác without 

pay during which a participant is employed MI-time by a local labor organization that represents 

municipal employees," provided that the ,paflicipaiit and the union met the specified conditions 

including making the required contributions to the fund based On .thcparticipant's salary at the 

union. 

Thus, before the P.A. 97-0651 amcndmcnts, any participan.t in one of the funds 

had the right to receive credit toward his or her pensioi benefits  for full-time employment with a 

local union such as one of the Union Plaintiffs whil.e on a leave of absence from a position with 

the City or Board of Education. 

Pursuant to the Pension Code prior to the Act's amendments, current Municipal 

Fund, Laborers' Fund, and CTPF participants also had the right to pension benefits based in 
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whole or in part on a union salary earned during a. leave of absence taken atwiy time in the 

Future before the participant's resignation from his or her municipal position. 

31. 	Teachers, paraprofessionals, laborers, linemen, and other municipal employees 

were thus able to serve, their colleagues as officers or staff of one of the local unions without 

sacrificing the credit they would otherwise have earned toward their pensions if they did not take 

.a leave of absence from their pOsitions with the City or Board of Education. 

32, 	BecauscCTPF, Municipal Fund, and Laborers' Fund participants could take such 

a union leave of absence with the right to cart salary and service credit white orileave, these 

provisions in the Pension Code directly benefitted the local unions, including the UniOn. 

Plaintiffs, by enabling them to recruit officers and staff with experience and tenurcor.carcer 

Service status. 

The right otcurrent. CTPF, Municipal. Fund, and Laborers' Fund participants to 

retain, membership in their retirement systems andreceive credit in the respectivefunds for 

employment with a local union while ona future Ieave.of absence, provided form, the Pension 

Code, is protected by the Pension Benefits Clause. 

The statutory language before the Act's amendments also establishes that the 

CieneralAssen'iblyintended these provisions of the Pension Code, allowing fund participants to 

earn service and salary credit in the CTPF, the Municipal Fund, and the Laborers' Fund from 

employment with a union..while on.a leave of absence; to create contractuaL rights for the benefit 

of, and enforceable by, local unions, including the Union Plaintiffs, as well as the fund 

'participants. 

35 	On January 5,2012, Goyernor Quinn.signed into law PA.'97-0651, which 

'amended multiple provisions of the Pension Code with applicatiOn toindividuals who were 
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already participants in the relevant pension systems, both current employees  and participants 

who retired before the effective date of the Act.' 

Applicable to the CTPE, the Act amended 40 ILCS 5/17-134(4) as follows 

(underline indicates language added by the Act): 

(4) For service with teacher or labor organizations authorized by 
specialS leaves of absence, for which no payroll deductions are 
made by an Employer, teachers desiring service credit therefor 
shal.l contribute to the Fund, upon the basis of the actual salary 
received from such organizations at the percentage rates in effect 
during such periods for certified positions with such Employer. To 
the extent the actual salary exceeds the regular saIar', which sir II 
be defined, as the salary rate, as calculated by the Board, in effect 
for the teacher's regular position in teaching service on September 
1, 1983 or on the effective date of the leave with the organization, 
whichever is later, the organization shall pay to the Fund the 
employer's normal cost as set by the Board on the increment. 
Notwithstanding any other provision of this subdivision (4, 

cfièctive date of this arnendatory Act of the 97th General 
Assembly. 

Applicable to the MunicipaL Fund, the Act amended. 40 ILCS 5/8226 as follows 

(underline indicates language added by P.A. 97-0651): 

In computing the term of service of any.employee subsequent to 
the day before the  effective, date, the following periods shall be 
counted as periods of service for age and service, widow's and 
child's annuity purposes: 

(c) Leaves of absence without pay that begin before the 
effective date of this amendatory Act of the 97th General 
Assembly and during which a participant is employed MI-time 
by a local Labor organization that represents municipal 
employees, provided that (I) the participant continues tomuke 
employee contributions to the Fund as though he were an 
active employee, based on the regular salary rate received, by 

For ease of reference, employees or retirees.who were participants in the CTPF, 
Municipal Fund, or Laborers' Fund before the effective date of the Act on January 5. 2012 are 
referred to here as "current" employees, participants, or retirees. 

to 
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the participant for his municipal employment immediately 
prior to such leave of absence (and in the case of such 
employment prior to December 9, 1987, pays.to the Fund an 
amount equal to the employee contributions, for such 
employment plus regular interest thereon as calculated by the 
board), and based on his current salarS' with such labor 
organization after the effective date of this amerdatory Act of 
1991, (2) after January 1, 1989 the participant, or the.labor 
organization.on the participant's behalf, makes contributions to 
the Fund, as though it were the employer, in the same amount 
and same.rnanner as specified under this Article, based on the 
regular 'salary rate received..by the participant for his municipal 
employment immediately prior.to such leave of absence, and 
based on his current salary with such labor organization after 
the effective datö of this amendatory Act of 1991, and (3),.the 
participant, does not receive credit in any pension plan 
established by the local labor organization based on his 
employment by the organization; 

38. 	Applicable to the Laborers' Fund, the Act amended 40 (LCS 5/1.1-215(c) as 

follows (underline indicates language added by the Act): 

(e) In computing the term of service of an employee subsequent to 
the da.y before the effective date, the following periods of time 
shall be counted as periods of se'ice for annuity purposes: 

(3) 'leaves of absence without paythat begin before the 
effecti.ve'date of this amendatory Act of the 97th Cencrat 
Assembly and during which a participant is employed full-time 
by a local, labor organization that represents municipal 
employees, provided that (A) the participant continues to make. 
employee contributions to the Fund as though he were an 
active employee, based on the regular salary ratereceived. by. 
the participant for his municipal employment immediately 
prior to such leave of absence (and in the case of such 
employment prior to December 9, 1987, pays to the Fund an 
amOunt equal to the employee contributions for such 
employment plus regular interest thereon, as calculated by the 
board), and based on his current salary with such labor 
organ.iaLion after the effective date of this arnendatory Act of 
1991, (B) after January I, 1989 the participant, or the labor 
organization on the participant's behalf, makes contributions to 
the Fund as though it were the employer, in the same amount 
and sante manner as specifled under this Article, based on the 
regular,salary rate received by.th.e participant for'his municipal 
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employment immediately prior to such leave of absence, and 
based on his current salary with such labor organization after 
the effective date Of this amendatory Act of 1.991, and (C) the 
participant, does not receive credit in any pension plan 
established by the local labor organization based on his 
employment by the organization; ..... 

As a result of the Act's amendments to 40 ILCS 5/8-226(e), 5/11-2 15(e)(3) & 

5/17.1 34(4), every current CTPF, Municipal Fund, and Laborers' Fund participant, including 

'memhers'of the Union Plaintiffs, who had not yet taken a leave of absence to work for a local 

union, such as the Union Plaintiffs, lost the right to reccivc credit inthc applicable fund if he or 

she were to take such a leave of absence in the future. 

Because of the Act (if allowed to be applied by defendants) current teachers, 

paraprofessionals, laborers, linemen, and other municipal employees can no longer serve their 

colleagues as officers or staff of the Union Plaintiffs, or any of the other local labor unions,. 

without losing credit in the respective pension funds resulting in substantiall.y lower pensions 

than, they would have; received under preexisting law. 

For example, Ms. Foster, a 10-year vetcran teacher in the Chicago Public Schools, 

took a leave of absence in August 2012 from her Board of Education position to work full time 

for the C.TU representing her colleagues in the Chicago Public School system.. When she first. 

became a. CTPF participant in 2002, 40 ILCS 5/17-134(4) gave her an enforceable contractual. 

right to earn credit in the fund toward her pension for her union employment while, on a leave of 

absence. The Act's amendments, effective January 5, 2012, however, eliminate that right and 

now bar Ms. Foster from contributing to and earning credit in the CTPF for her CTU 

employment Because her CTPF pension will be based on her years of service credit in the 

system, her pension will 'be substantiall.y smaller and the date she may elect to begin receiving 

her retirement annuity may be delayed due to this loss of service credit. 
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As another example, after working as a laborer for the,City for l.7years, in 

August 2012, Mr.. Senese took a leave of absence from his City position to work:full time for 

Laborers' Local. 1001 representing his colleagues at the City. When he first became a 

contributing member of the Laborers' Fund 17 years ago, 40 ILCS .5111-21 5(c)(3) gave him an 

enforceable contractual.right to earn credit in the fund for this. uniOn employment while on a 

leave of absence. The Act's amendments, effective January 5.2012, however, eliminated that 

right and now bar.Mr. $enese from contributing to and receiving credit in the Laborers' Fund for 

his employment with Laborers' Local 1001 while on the leave of absence. Because his Laborers' 

Fund pension will be based on the number of years of service cedit.he earns, his pension benefit: 

will be substantially smaller and the date he may elect to begin receiving his retirement annuity 

may be delayed due to this loss of service credit. 

The Act's elimination of Ms. Foster's and Mr. Senese's rights to earn credit'in 

their respective retirement systems for their employment with their unions on their leaves of 

absence causes them irreparable injury for which there is no adequate remedy at law. Because of 

this loss of credit, Ms. Foster and Mr. $çnesç must forego other opportunities in, order to try to 

save for retirement in the anticipation of much smaller pensions from the CTPF or Laborers' 

Fund. Month to month, and year to year, they will have to make difficult choices regarding 

whether to continue their leaves of absence working.for their unions or to try to return, to their 

former municipal positions in order to again begin accruing'service credit in their retirement 

systems. After the fact money damages cannot compensate Ms. Foster or Mr. Senese for this loss 

of opportunity, security, and ability to prudently plaá for their retirenients. 

In addition to harming the Union Plaintiffs' interests, in protecting the pcnsion 

benefits of their members, defendants' apptication.of the Act's elimination of the right of current 
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fund participants to receive credit in the respective retirement systems for future union leaves of 

absence also causes the Union Plaintiffs direct harm. The Act will deter current participants from 

running for election to be an officer of one of the Union Plaintiffs or from agreeing to join a 

union's staff because of the resulting loss of credit in the applicable pension fund. The Union 

Plaintiffs, therefore, will find it substantially more difficult in the future to recruit experienced, 

tenured or career servibe employees to serve their colleagues. 

45. 	Dcfcndantg' application of the Act's amendments to 40 ILCS 5/8-226(c), 5/11- 

215(c)(3) & 5117-134(4) will cause irreparable injury to current fund parlicipants, including 

members of the Union Plaintiffs, and the Union Plaintiffs themselves, for which there is no 

adequate remedy at law, because it is impossible to tell how many current fund participants the 

Act is already deterring, and will in the future deter, from running for union office or accepting a 

union staff position. 

lit. 	P.A. 97-0651 Discriminates Against Current CTPF, Laborers' Fund, and Municipal 
Fund Participants by Eliminating the Right to Earn Service Credit for Union 
Employment on Future Leaves of Absence 

46, 	By eliminating CTPF, Municipal Fund, and Laborers' Fund participants' 

rights to earn credit in those funds while on a union leave of absence that begins after the 

effective date of the Act, V.A. 97-0651 singles out participants in these funds and the local 

unions for whom they would work, including the Union Plaintiffs, for disparate treatmcn 

under the Pension Code. 

47. 	In contrast to the treatment of C.TPF, Laborers' Fund, and Municipal Fund 

participants after the Act's amendments, the Pension Code continues to allow current 

participants in other retirement systems to receive credit toward thcir pensions for employment 

with unions while on future leaves of absence from municipal, county, or slate employment. 
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The Pension Code provisions governing the downstate police pension funds (the 

"Downstate Police Funds'.'), the downstate firefighter pension funds (the "Downstate Firefighter 

Funds"), the Policemen's Annuity and Benefit Fund of chicago (the "Chicago Police, Fund"), the 

Firemen's Annuity and Benefit Fund of Chicago (the "Chicago Firefighters Fund"), and the 

Count.y Employees' and Officers' Annuity and Benefit Fund of Cook County (the 'took Coun;y 

Fund") (as applicable to county police and correctional officers) allow fi.rndparticipants to earn 

credit toward their pensions for employment with a union while on a leave of absence. 

Participants in these other retirement systems continue to have these rights after the Act. 

There is no rational basis related to a legitimate state interest to deny CTPF, 

Municipal. Fund, and Laborers' Fund participants the right to reccive'pension credit for union 

employment on a future leave of absence while granting such a right to participants, who are 

similarly situated in all material, respects, in other retirement systems governed by the Pension 

Code. 

There is also no rational basis related to a legitimate state: interest to .denythe 

Union Plaintiffs the right, to recruit in the future experienced, tenured and career service 

participants in the CIPF, the Municipal Fund, and the Laborers' Fund without such participants 

losing, credit in, the funds, while granting to other unions, which are similarty'situated in all 

material respects but.represent participants in othcr retirement systems governed by the Pension. 

Code, the right to recruit: participantsfrom such other retirement systems without loss of service 

credit. 

in addition to the.loss of a material, pension benefit, defendants' application of the 

Act's amendments to40 ILCS 5/8-226(c), 5/I i-215(c)(3) & 5/17-134(4) will cause.irreparable 

injury, for which there is no adequate remedy at law, to CTPF, Municipal Fund, and Laborers' 
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Fund participants, including Ms. Foster, Mr. Senese, and other nienibers of the Union Plaintiffs. 

and the Union Plaintiffs themselves by forcing them to endure unlawfiui discrimination officially 

sanctioned by the Pension. Code as amended by the Act. 

LV. 	P.A. 97-065 I Eliminates Current Municipal Fund and Laborers' Fund Participants' 
Right to Base Their Pension Benefits on a Union Salary Earned While on a Leave of 
Absence 

52. 	P.A. 97-0651 eliminates the right of Municipal Fund and Laborers' Fund 

participants to have their pension benefits bnsed in whale or in part on a union salary 

earned while on leave of absence from a position with the City orBoard of Education. 

53, 	Before the Act, the Pension Code provided that a Municipal Fund or Laborers' 

Fund participant's pension benefit could be based in whole or in part on aunion salary tamed by 

the participant while on leave of absence from the City or Board of Education.. 

Applicable to both the Municipal Fund and the Laborers' Fund,.in consideration 

for receiving a pension benefit based on his or her union salary earned while ona leave of 

absence, the Pension Code required either the participant or the union employer to make the 

employee and employer contributions to the applicable fund bused on the participant's union 

salary. 

In consideration for the right to receive a pension based on his or her union salary 

earned while on leave of absence, each of the Individual. Plaintiffs—except Ms. Foster and Mr. 

Senese who the Act denies any credit in their respective retirement systems for their union 

employment—have met: all. the requirements of the Pension. Code, including makingthe 

employee and employer contributions to the applicable fund (or having their union employer pay 

part or all of such contributions) bascd on his or her union salary. Because IBEW Local 9 did not 

make any contributions to the Municipal Fund on behalf of Mr. Mahoney or Mr. Notate, they 
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both personally made all of the required employee and employer contributions to the fund bascd 

on their uniOn salaries. 

Also in consideration for the pension, benefits in the respective pension finds 

provided to their staff'and officers, the CTU and Laborers' Local 1001 have complied with all 

the requirements of the Pension Code, including making the employer.contributions to the 

respective funds based on their respective employees' union salaries. 

Current. active Municipal Fund and Laborers' Fund, participants on union leaves 

of absence, including Mr. Lopez. Mr. Totes, and other niernbcrs'of the Union Plaintiffs, have 

'planned for their retirements on the expectation that their pension benefits would, be based in 

whole or in part on their union salaries earned' on the leaves of absence. 

Current Municipal Fund, and Laborers' Fund retirees. inoluding Ms. Carmichael, 

Mr. Flail, Mr. Mahoney, and Mr. Notaro, who took union leaves of absence during their active 

employment, also planned during their working years forretirement with .the'expectation that 

their pension benefits would he based in whole or in part on their union salaries earned on their 

leaves of absence. Such current retirees who are already collecting pension. benefits from the 

funds, including Ms. Carmichael, Mr. Hall, and Mr. Mahoney, are receiving monthly benefits 

based on their union salaries from their union leaves of absence and have established their 

household budgets, family arrangements, financial, obligations, and lifestyles on these' benefits. 

The rightof current Municipal Fund. and Laborers' Fund participants to have their 

pension benefits calculated using their union salaries from union leaves of absence, provided for 

inthe Pension Code, is protected by the Pension Benefits Clause. 

The Act amended 40 ILCS 518-138(g-1), applicable to the Municipal Fund, as 

follows (underline indicates language added by P.A. 97-0651): 
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(g-1). . For the purpose of calculating this annuity, "final average 
salary" means the highest average annual sa!ary for any 4 
consecutive years in the last 10 years of service. Notwithstanding 

salary" for p participant that received credit under subsection (c) of 
Section 8-226 means the highest average salary for any 4 
consecutive years (or any 8 consecutive years if the employee first 
became a participant on or after January 1.2011)   in the 10 years 
immediately prior to the leave of absence, and adding to that 
highest average salary, the product of(fl that highest average 
salary. (ii) the average percentage increase in the Consumer Price 
Index during each 12-month calendar year for the calendar years 
during the participant's leave of absence, and (iifl the length of the 
leave of absence in years, provided that this shall not exceed the 
participant's salary at the local labor organization. For purposes of 
this Section, the Consumer Price Index is the Consumer Price 
Index for All Urban Consumers for all items published by the 
United States Department of Labor. 

The Act also amended 40 ILCSS/8-233, applicable to the Municipal Fund ;  adding 

a new paragraph (c) that provides: 

(c) This Article shall, not be construed to authorize a salary paid by 
an entity other than an employer, as defined in Section 8-110. to be 

ed to calculate the hjgstaveragannual sa.ry.La.mith.chtn. 
This subsection (e) is a declaration of existing law and shall not be 
construed as a new enactment. 

Neither the CTU nor IBEW Local 9 is an "employer." as defined in 40 ILCS 5/8-110, and 

therefore this amendment eliminates the right under the preexisting pension laws of CTU and 

II3EW Local 9 employees and retirees who are current participants in the MUnicipal. Fund, 

including Ms. Carmichael, Mr. Lopez, Mr. Mahoney, and Mr. Notaro, to have theirpension 

benefits based in whole or in part on their union salary. 

With regard to the Laborers' Fund, the Act amended 40 ILCS 5/I 1.-134(f-1) as 

follows (underline indicates language added by P.A. 97-0651): 

(f-I). .. For the purpose of calculating this annuity, "final average 
salary" means the highest average annual salary for any 4 
consecutive years in the last 10 years of service. Notwithstanding 
any provision of this subsection to the contrary, the "final average 
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salary" for a participant that received credit under item (3) of 
subsection (c) of Section 11-215 means the highest average salary 

the 10 years immediately priorto the leave of absence, and addinE 
to that highest average salary, the product of(i) that highest 
average salary, (ii) the average percentage increase in the 
Consumer Price Index during each 12-month calendar year for the 

not excee4jhc  participant's salary at the local labor organization. 
For purposes of this Section, the Consumer Price index is the 
Consumer Price Index for All UtbanConsumers for all items 
published by the United States. .Depadment of Labor. 

The Act also amended 40 ILCS 5/11-217, applicable to the Laborers' Fund, 

adding a new paragraph (e) which provides (underline indicates language added. by P.A. 97-

0651): 

(e) This Article shall not be construed to authorize a salary paid by 

participant. This subsection (c) is a declaration of existing jaw and 
shall not be construed as a new enactment. 

Laborers' Local 1001 is not an "employer" as defined in 40 .ILCS 5/11-107, and therefore this 

amendment eliminates the right under the preexisting pension laws of Laborers' Local 1001 

employees and retirees who are current participants in the Laborers' Fund, including Mr. Hall, 

Mr. Senese, and Mr. Torres, to have their pension benefits based in whole or in part on their 

union salary. 

The clear language of the. preexisting statutes and the longstanding interpretations 

of those statutes by the relevant fund boards that allowed Municipal Fund and Laborers' Fund 

participants to use a union salary catted while on a leave of absence to calculate a highest 

avenge annual salary for pension benefit purposes contradicts the Act's statements that its 
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amendments to 40 ILCS 5/8-233(e) & 5/11-217(e) are "declaration[s] of existing law and shall 

not be construed as a new enactment." 

The Act's amendments to 40 ILCS 5/8-138(g-1),.5/8-233(e), 511 1-134(1-1) & 

5/11-217(c) substantially diminish and impair the vested pension benefits of current Municipal 

Fund and Laborers' Fund participants by eLiminating their right to have their pension benefits 

bascd in whole or in part on a union salary earned on a leave of absence. 

Because of the Act, if a current participant retires from his or her job with the City 

or Board of Education while on a leave of absence working for a union, the participant's pension 

benefits may be based only on the municipal salary the participant earned before taking the leave 

of absence.. This means that for some current participants, including Ms. Carmichael. Mr. Hall, 

Mr. Mahoncy, and Mr. Notaro, their pension benefits may only be based on a salary he or she 

earned many years before actual retirement which was substantially lower than the union salary 

he or she earned during their years of service immediately prior to retirement. 

For example, instead of'basing her pension benefit on her union salary from the 

Cii) as it has been under preexisting law for the last 10 years, the Act allows Ms. Carmichael to 

receive pension benefits based only on her much lower salary from the Board of Education. 

earned some seven years before her retirement. Moreover, because she retired with 34 years of 

service credit at onlyage 58, Ms Carmichael will likely not even be eligible for the Consumer 

Price Index adjustments provided for in the Act's amendments to 40 ILCS 5/8-138(g-1). 

Instead of basing his pension benefit on the salary he earned at Laborers' Local 

1.001 as it has been under preexisting law, the Act allows the Laborers' Fund to base Mr. Hall's 

pension benefits only on his significantly lower City salary last earned about four years before 

his retirement—plus Consumer Price Index adjustments provided for in the Act's amendments to 
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40 ILCS 5/I l-134(f-1) that will not make up for the difference between his union salary and his 

last municipal salary. 

Instead of basing his pension benefit on his IBEW Local 9 salary as he was 

entitled to under preexisting law, the Act allows the Municipal Fund to base Mr. Notaro's 

pension benefit only on his lower City salary earned about two-and-a-half years before his 

retirement. Moreover, because he retired with 30 year.s of service credit at only age 50, Mr. 

Notto will likely not be eligible for the Consumer Price Index adjustments provided for in the 

Act's amendmenls to 40 ILCS 5/8-138(g-1). 

Instead of basing his pension benefit on his II3EW Local .  9 salary as it has been, 

for the past nine years under preexisting law, the.Act allows the Municipal Fund to pay an 

annuity to Mr. Mahoney based only on the substantially lower City salary he last earned almost a 

decade before his retirement. Moreover, because he retired with 30 years of service credit at only 

age 54, Mr. Mahoney will likely not be eligible for the Consumer Price Index adjustments 

provided for in the Aet'samendments to 40 ILCS 5/8-138(g-1). 

Because the Act allows Ms. Carmichael, Mi. Hall, Mr. Mahoney, Mr. Nbtaro, and 

other similarl.y situated Municip3l Fund and Laborers' Fund retirees to receive a pension benefit 

based on only thei.r lower City or Board of Education salaries earned years before their 

retirements, the Act will result in each of them receiving a substantially smaller pension benefit 

than they had a right to under preexisting law. 

Defendants' retroactive application of the Act's prohibition on using a union 

salary to calculate pension benefits to Ms. Carmichael, Mr. Hall, Mr. Mahoney, and other 

similarly stated Municipal Fund and Laborers' Fund retirees will also result in the reduction of 

the pension benefits they have already received, for many years. Therefore, the .retrpactive 
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application of the Act will require them to reimburse to the respective funds the difference 

between the lower pension benefit provided by the Act and the higher pension benefits they have 

been receiving under preexisting law for many years. In the case of Ms Carmieliael.and Mr. 

Mahoney, they will have to reimburse the Municipal Fund for almost a decade of benefits they 

received under the higher, pvc-Act calculation of their pensions. 

Defendants' retroactive application of the Act's amendments to 40 ILCS 518-

138(g-1), 5/8-233(e), 5/11-134(f-1) & 5/11-217(e) will cause irreparable injury to current 

.Municipal.Fund and Laborers' Fund retirees, includihg Ms. Carmichael, Mr. Mall, Mr. Mahoney, 

and Mr. Notaro for which there is no adequate remedy at law.. Each month that the Act's 

amendments are retroactively applied, affected retirees' pension benefits will he substantially 

lower. Out of thcse substantially lower benefits, they will also htwcto pay significant 

reimbursements to the funds for past benefits they received for years under preexisting law. This 

will be an immediate hardship: on Ms. Carmichael, Mr. JaIl, Mr. Mahoney, Mr. Notaro and other 

similarly affected retirees, continuing until their deaths. After the fact money damages cannot 

cQmpensate them for the dramatic reduction in the funds needed to meet their retirerhent 

expenses, the mental anguish, and the likely many lost Opportunities in their.retirement years, 

caused by the loss of the retirement security they had planned on. After decades of working with 

the legitimatc expectation of a pension benefit provided by the Pension Codc, and guarantecd by 

the Illinois Constitution, the Act substantially diminishes their retirementseeurity at a.stage in.. 

their lives when they no longer have the time and ability to make up the loss of income. 

Similarly, if Mr. Lopez,. Mr. Tortes, and other similarly situated Municipal Fund 

and Laborers' Fund participants, including members of the Union Plaintiffs, were to retire from 

their municipal jobs while still on leaves of absence working for their unions, instead of basing 
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their pension beneflts on their union salaries as they would be entitled to do under preexisting 

law, the Act would allow them to base their pensions only on their mUnicipal salaries last earned 

many years ago—four years ago in Mr. Torres's case, 10 years ago for Mr. Lopez. As a result, 

thcir.pensiona would be substantially smaller than the pensions they were entitled to under 

preexisting law. 

75: 	Defendants' application of the Act's amendments to4OILCS 5/8-138(g-1), 5/8- 

233(e), 5/I 1-1 34(1-1) & 5/11-217(e) will cause irreparable injury to active current. Municipal 

Fund and Laborers' Fund participants On umon leaves of absence, including Mr. Lopez, Mr. 

Torres,'and other members of the.Union PlaintitTs,'for which there is no adequate remedy at law. 

For exampe, both Mr. Lopez and Mr. Torres made their dccisions,to take a leave of absence to 

work for their respective unions with the expectation, that they would be able to base their 

pension benefits in whole or inpart on their union salaries. They planned for their retirement 

security accordingly. Now with most of their working years behind them, Mr. Lopez (age 62) 

and Mr. Torres (age 50) wilt not be able to make up for the loss of income in their retirement 

yearsresulting from the Act's diminishment of their Municipal Fund. and Laborers' Fund 

pension benefits. Atler.the fact money damages cannotcompensate them for this loss to their 

retirement security because the uncertainty created by the Act prevents them from prudently 

planning for their retiremeffis, including making decisions concerning when to retire, whether to 

continue their union, employment, and what other opportunities they must now forgo to save 

additional money to meet their retirement expenses. 

23 

A-083 
C 78 



122793 

V. 	Even though P.A. 97-0651 Denies Individual Plaintiffs the Right to Pension Benefits 
Based on Their Union Salaries, the Individual and Union Plaintiffs' Contributions 
to the Municipal Fund and Laborers' Fund Were and Continue to be Based on 
Those Union Salaries 

In order to receive any service credit for employment with a union while on a 

leave of absence, P.A. 97-0651 requires current Municipal Fund and Laborers' Fund 

participants or their unions to make or have made contributions to the funds based on the 

participant's Union salary but restricts the participant's pension to a formula based on the 

lower salary level earned by the participant before taking the leave of absence. 

The statutory language of 40 ILCS 5/8-226, 5/8-138, 5/11-215& 5/11-134 

establishes, that the Genera! Assembly intended to create a contractual right, enforceable by local 

labor organ i zations, including the t.Jnion Plaintiffs, that, once the unions paid contributions based 

on their employees' union salaries to the Municipal Fund or the Laborers' Fund for the purpose 

of providing a pension benefit to their employees through the funds, their employees would have 

the right to a Municipal Fund or Laborers' Fund pension benefit based in whole or in part on 

their union, salaries. 

Similarly, when current Municipal Fund and Laborers' Fund participants paid the 

required contributions to the funds based on their union salaries earned on, leaves of absence—in 

the case of Mr. Mahoney and Mr. Notaro, paying both the employee and employer contributions 

to the funds—the Pension. Code before the Act granted them an enforceable contractual right to 

receive a pension benefit based in whole or in part on the union salary. 

The Act's amendments to 40 ILCS 5/8-138(g-1), 5/8-233e), 5/1 1-134(f-l) & 

5/I1 2 17(e) substantial).y diminish and impair the enforceable contractual rights of current 

Municipal Fund and Laborcrs Fund participants and their union employers who made 

contributions to the funds based on.the participants' union salaries, including the Individual 
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Plaintiffs, the CTU, and Laborers' Local 1001, because the amendments require them to have 

paid, and continue to pay; contributions to the funds based on the participant's current union 

salary while allowing the participant to receive salary credit for pension purposes based only on 

a lower City or Board of Education salary often eamcd many years before the participant's 

retirement. As a result, such current Municipal Fund and Laborers' Fund participants, including 

Ms. Carmichael, Mr. Hall, Mr. Lopez Mr. Mahoney,.Mr, Notaro, Mr. Torres, and other 

members of the Union Plaintiffs, will receive a pension benefit much lower than thcyor their 

union employers, including the CTU and Laborers' Local 1001, providtd consideration for under 

preexisting law. 

The CTU and Laborers' Local 1001 are also threatened withadded. harm by the 

Act's reduction in the salary base of current participants' pension benefits. Most of these current. 

participants. are not highly compensated employees, under section 415 ofthe.federal Internal. 

Revenue Code and the relegation of such employees to lower pension benefits, unrelated to their 

union salaries, could result in an IRS determination that the benefits provided by the unions 

through the Municipal. Fund or Laborers' Fund discriminate in favor of highly compensated. 

employees. Such a. determination could result in the loss of lax-exempt status of the unions' 

pension contributions and other negative consequences including the costs of annual 

discrimination testing. 

YL 	P.A. 97-0651's Reduction in the Salary Base Calculation Discriminates Against 
Municipal Fund and Laborers' Fund Participants and Their Union Employers 

By Eliminating Municipal Fund and Laborers' Fund participants' right to 

calculate their pension benefits based On a union salary earned white on a leave of absence, 

P.A. 970651 singles out Municipal Fund and .Laborers Fund participants and their union 

employers for disparate treatment under the Pension Code. 
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Pursuant to the Pension Code, participants in the CTPF, the Teachers' Retirement 

System of the State of Illinois (the "Teachers' Retirement System"), the State University 

Retirement.Systern of Illinois (the "State University Retirement System"), and the State 

EmployeesRctirernent System of Illinois (the "State Employees Retirement System") all havea. 

tight to receive apension benefit based in whole or in patton a union salary earned, white on a 

leave of absence. 

In contrast to its effect on the MuniCipal Fund. and Laborers' Fund, the Act does 

not prohibit participants in the CTPF, the Teachers' Retirement System, the State University 

Retirement System, and the State Employees Retirement System from taking into account their 

union salaries earned while on a leave of absence to calculate the salary base for their pension 

benefits. 

On information and belief, except for Municipal Fund and Laborers' Fund 

participants who wish to receive credit in the funds for union, employment on a leave of absence 

and their union employers, no other similarly situated public pension 'fund participant, retiree, or 

employer (including un.i.o.n employers) covered by the Pension' Code is required to contribute to a 

fund based on one salary while receiving salary credit for pension purposes based only on some 

other, lower salary. This includes other Municipal Fund and Laborers' find participants who do 

not, and do not intend, to work for a union while on a leave of absence, 

There is no rational basis related to a legitimate state interest to deny Municipal 

Fund and Laborers' Fund participants the right to a pension benefit based in whole or in part on a 

union salary earned ona leave of absence while allowing such a right to similarly situated 

participants in other pension funds governed by the Pension Code. 
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86. 	There is also no rational basis related to a legitimate state interest to deny the 

CTU and Laborers' Local 1001 their right to provide their employees, whoare participants in the 

Municipal: Fund or Laborers' Eund, a pension benefit through the funds based on their union 

salaries,, after the Unions have made years of contributions to the funds based on those union 

salaries, while granting such a right to other unions, which are similarly situated in all material 

respectS bUt represçnt  participants in other.retirement systems governed by the PensionCode. 

	

87, 	Nor is there a rational basis related to a legitimate state interest to require 

Municipal Fund and Laborers' Fund participants; who Wish, to receive pension credit for union 

employment while on a leave of absence, and their union employers to contribute to the funds 

based on one salary while denying them the right to receive salary credit based on tiatsalary 

where no other similarly situated pension fund participant or employer is treated in like fashion. 

Vii. P.4.97-0651 Retroactively Changes the interpretation of the Statutory Phrase "Any. 
Pension Plan Established by the Local Labor Organization" 

	

88. 	P.4.97-0651 for the first time eliminates current Municipal Fund and 

Laborers' Fund participants' right to earn credit in the funds for union employment while 

on a leave of absence when the participant receives credit for the same time In a pension 

plan established by an organization other than the participant's local union employer. 

	

89.. 	The Pension Code contains identical provisos respectively applicable to the 

Municipal Fund and the Laborers' Fund that prevent participants from earning credit in the funds 

for union employment on a leave of absence if the participant "receive[s] credit in any pension 

plan established by the local labor organization based on his employment by the organization." 

40 ILCS 5/8-226(c)(3) & 5/1 1215(c)(3)(C). 

	

90. 	Before January 5, 2012, the statutory language of these provisos limited 

Municipal Fund and Laborers' Fund participants' right to earn credit in the respective funds only 
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if they earned credit for the sante period of time in a pension plan created by the "local labor 

organization" for its ethployees Therefore, Municipal Fund and Laborers' Fund participants had 

the right to earn credit in.the respective funds for employment with a local labororganization on 

a leave of absence even if they earned credit for'the same period of time in a pehsion plan 

established by some other organization including the local, labor organization's.international 

union affiliate or an industry pension plan established by a regional union and employer 

association. 

Before January 5, 2012, both the Municipal Fund Board and the Laborets' Fund 

Board interpreted the statutory phrase "any pension, plan established by the local.labor 

organization "  in 40 ILCS 5/8-226(c)(3) & 5/11-21 5(c)'(3)(C) to refer to only a pension plan 

established by a fund participant's local union employer itself for thcbenefit of its employees. 

On information and belief, before the Act, neither the Municipal Fund Board nor 

the Laborers' Fund Board had ever denied a participant credit in the respective funds pursuant to 

40 ILCS 5/8-226(c)( ) or 5111-21 5(c)(3)(C) basedon the participant'sreeeipt of credit for the 

same period, of time in a pension, plan established by an organization other than th epartic ipant s  

local union employer. 

93. 	In conformity with the language of the Pension Code before passage of the Act 

and the Laborers' Fund Board's consistent interpretation of the 40 JLCS 5/I I-215(e)(3)(C) 

proviso, Mr. Hall. and Mr. Torres have contributedto and earned credit in the Laborers' Fund for 

employmentwith Laborers' Local 1001 while on a leaves olabsence from the City even, though 

both'reeeived credit for the same time in the Laborers' International Union of North, Amcrica 

Staff and Affiliates Pension Fund (the "Laborers' International UniOn Plan") and the Laborers' 

Pension. Fund established by various construction employer associations and the Construction 
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and General Laborers' District Council. of Chicago and Viëinity (the "construction industry 

Laborers' Pension Plan."). The Laborers'.[nternational Union of North America established the 

Laborers' international. Union Plan, and the Laborers' District Couiicil with various construction 

employer associations established the construction industry Laborers' Pension Plan. Neither Mr. 

Hall nor Mr. Torres received credit for their.cmployment with Laborers' Local 1001 in a pension 

plan established by Laborers' Local 1001. 

in deciding to receive, credit in the Laborers' international Union Plan, and the 

Constructkn industry Laborers' Pension Plan, Mr. Halt and Mr. Torres relicd on cxistii% law 

before the Act and the Laborers' Fund Board's consistent interprOtation of the 40 ILCS 51I I. 

2 l.5(c)(3)(C) proviso with the understanding that recciving credit in hesedther funds would not 

prcjudicc their right to receive credit in the Laborers' Fund. Before the Act, neither the 

Laborcrs' Fund nor the Laborers' Fund Board ever gave Mr. Hall, Mr. Torres, or Laborers' 

Local 1001 any reason to believe this understanding was incorrect. 

Similarly, in conformity with the language of the Pension Code before passage of 

the Act and the Municipal Fund Board's consistent interpretation of the 40. ILCS 5/8-226(è)(3) 

proviso, both Mr. Mahoney and Mr. Notaro contributed to and received credit in the Municipal 

Fund for their employment with IBEW Local. 9 while on leaves of absence even though they 

both received credit for the same time in the international Brotherhood of Electrical Workers 

International Pension Benefit Fund (the "IBEW international Pension Fund") and the.ltitional 

Electrical Benefit Fund (the "NEBE"). The International Brotherhood of Electrical Workers 

international uniOn established the 1BEW international Pension Fund, and various employer 

associations with the international union established the NEBF. Neither Mr. Mahoney hor Mr. 
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Notaro received credit for their employment with IBEW Local 9 during their leaves of absence 

from the City in a pension plan established by IBEW Local 9. 

96., 	in deciding to receive credit in the EBEW International Pension Fund and the 

NEBF, Mr. Mahoney and Mr. Notaro relied on existing law before the Act and the Municipal 

Fund Board's consistent interpretation of the 40 ILCS 5/8/226(e)(3) proviso with the 

understanding that receiving credit in these other funds would not prejudice their right to receive 

credit in the Municipal Fund. Before the Act, neither the MunicipaE Fund nor the Municipal 

Fund Board, ever gave Mr. Mahoney, Mr. Notaro, or IBEW Local 9 any reason to believe this 

understanding was incorrect. 

The right of Municipal Fund and Laborers' Fund participants to receive credit in 

the respective funds for employment with a union while on a leave of absence, even if they 

earned credit for the same period of time in a pension plan created by an, organization other than 

their local union employer, contained in the Pension. Code, is protected by thePension Benefits 

Clause. 

The Act amended 40 ILCS 5/8-226 and 40 1ICS 5/11-215 adding the following 

identical language to both sections (underline reflects text, added by P.A. 97-065 1 ) 

For the nurposes of this Section, the phrase "any pension plan 
established by the local labor organization." means any pension 
plan in which a participant may receive credit as a resultof his or 
her membership in the local labor organization, including, but not 
limited to, the local labor organization itself and its affiliates at the 

shall not be construed as a new enactment, 

The clear language of the preexisting statutes and the longstanding interpretations 

of those statutes by the relevant fund boards that allowed Municipal Fund and Laborers' Fund 

participants to receive credit in the respective funds for employment with a union while on a 
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leave of absence, even if the participant received credit for the same time in a pension, plan, such 

as an intemation?l unions pension plan, created by an organization other than the local labor 

organization employer, contradicts the Act's statements that its definition of the phrase "any 

pension plan established by the local labor organization" in the amendments to 40 ILCS 5/8-226 

and 40 ILCS 5/11-215 is a "declaration of existing law and shall not be construed as a new 

enactment." 

Defendants' retroactive application of that new definition of the phrase "any 

pension plan established by the local labor orgánizatio&" would diminish and impair the pension 

benefits of current Municipal. Fujidand Laborers' Fund participants, including Mr. Hall, Mr. 

Mahoney, Mr. Notaro., Mr. Torres,.and other members of the Union Plaintiffs, who, in reliande 

on existing law beforc the Act, received crcdit in pension plans established by organizations 

other than their local union employers while on a leave of absence. As a result of the loss of 

service credit dictated by the Act because of their participation in such other pension plans, they 

will receive substantially smaller pension benefits from the Municipal. Fund or the Laborers' 

Fund than they were entitled to under preexisting law. 

These dramatic negative etIècts to their pension benefits will cause irreparable 

injuiy to current: retirees, including Mr. Hall, Mr. Mahoney, and Mr. Notaro, for which there is 

no adequate remedy at tow. For example, in addition to receiving in the future a substantially 

lower pension benefit, Mr. Hall and Mr. Mahoney will have to reimburse to the respective funds. 

the difference between the lower pension benefit provided by the Act and the higher pension 

benefits they have beth receiving under preexisting law for many years—in the case of Mr. 

Mahoney for almost a decade. 
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Municipal Fund staff also advised Mr. Notaro that, as a result of the Act's new 

interpretation of the phrase "an.y pension plan established by the local labor organization," he 

would have to either waive all of his credit in the IBEW International Pension Fund and the 

NEBF or forfeit his service credit in the Municipal Fund for his years working for IBEW Local 9 

on a leave of absence. Therefore, because of the Act he will receive a substantially smaller 

Municipal Fund benefit (and not be allowed to collect benefits for several more years) or he must 

lose the pension benefits he was counting on &o!n the IBEW international, Pension 'Fund and the 

NEBF. 

Defendants' retroactive application of the Act's new interpretation of the phrase 

"any pension plan established by the local labor organization" would thus result in immediate 

hardship to Mr. Hall, Mr. Mahoncy, Mr. Notaro, and simiLarly affected retirees continuing until 

their deaths. After the fact money damages cannot compensate them for the dramatic reduction 

in the funds:needcd  to meet their retirement expenses, the mental anguish, and the likely many 

lost: opportunities in, their retirement years, caused by the loss of the retirement security they had 

planned on. After decades of working with the legitimate expectation of pension benefit 

provided, by the Pension Code, the Act substantially diminishes their retirement security at a. 

stage in their lives when they no longer have the time and ability to make up for the loss of 

income. 

Defendants' retroactive application of the Act's new interpretation of the 

statutory 'phrase "any pension plan established by the local labor organization." will also cause 

irreparable injury to active current Municipal Fund and. Laborers' Fund participants on union 

leaves of absence, including Mr. Torres and other members of the Union Plaintiffs, for which 

there is no adequate remedy at law. 
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For example, Mr. Torres has planned for his retirement security with the 

legitimate expectation that he would receive a benefit from the Laborers' Fund based on earning 

service credit for his employment with Laborers' Local 1001 as well as the benefits he earned for 

the same time in the Laborers' international Union Plan and the construction industry Laborers' 

Pension Plan. Now, with most of his working years behind him, Mr. Tortes (age 50) will not be 

able to makeup for the loss of income in his retirement years resulting from the Act's 

diminishment of his Laborers' Fund benefits or a forced decision to waive his benefits from 

these other plans. AR er the fact money damages cannot compensate him for this loss to his 

retirement security because the uncertainty created by the Act p?events him from prudently 

planning for his retirement, including making decisions concerning when to retire, whether to 

irrevocably waive his credit in the Laborers' International Union Plan and the construCtion 

industry Laborers' Pension Plan, and what other opportunities he must now forego to save 

additional money to meet his retirement. expenses. 

VILL A CTU Employee Who Participates in a Defined Contribution Plan Does Not 
"Receive Credit In Any Pension Plan Established by the Local Labor Organization 
Based On His Employment by the Organization" Withip the Meaning of 40 ILCS 
518-226(c)(3). 

in. the 1980s,'the CTU established, a defined contribution deferred compensation 

plan for the benefit of its professional employees, including employees on leaves of absence 

from their Board of Education.positions such as Ms. Carmichael and Mr. Lopez (the "CTU 

Defined Contribution Plan"). Through December 31, 2011, the CTIJ Defined Contribution Plan 

was organized as a money purchase plan. Effective January 1.2012 the.CflJ reorganized the 

CTU Defined Contribution Plan into the type of defined contribution plan commonly known as a 

profit-sharing plan, with a § 401(k) component. 
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1.07. In lieu of paying its employees equivalent amounts in current taxable salary, the 

CTU Defined Contribution Plan required the CTU to make fixed monthly contributions on a tax-

deferred basis to individual accounts for each of the employees in the plan; Amounts contributed 

to the CTU Defined Contribution Plan were not considered salary for pension purposes and 

therefore did not increase an employee's salary base for calculating a.Munie'ipal Fund benefit. 

108. Contributions to the CTU Defined Contribution Plan did not provide CTU 

employees with credit toward a monthly pension based on their service to the CTU. An 

employee's interest in the CTU Defined Contribution Plan was determined only by the amount in 

his or her individual account. Investment returns on the contributions to the individual accounts 

were able to accumulate on a tax-deferred basis. Upon meeting the requirements of the CTU 

Defined Contribution Plan and applicable tax laws, a CTIJ employee could niakc withdrawals on 

the balaneethen existing in the individual account. Such withdrawals would be taxable income 

for the year made. 

1.09. As with other defined contribution deferred compensation plans, the value of the 

CTU Defined Contribution Plan to any CTU employee was limited to only the amount othe' 

contributions made to the employee's individual account and any investment returns or losses on 

the contributions. If the employee's individual account had negative investment returns, the 

employee's value in the CTU Defined Contribution Plan could be reduced or wiped out. 

110. Participants in the CTU Defined Contribution Plan do not 'receive credit for age, 

service, salary or anything else. In other words, an employee's eventual benefit from the plan 

was not calculated based on the employee's age, years of employment by the union, or salary. 

An employee was entitled only to withdraw whatever funds were in the employee's individual 

account. If the employee had no funds in the account because of negative investment returns or 
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IRS permitted loans, the employee would have no cash benefit and, in any ease, would never 

have any credit toward, a'monthly benefit 'from the plan, regardless of the employee's age, years 

of service, salary, or even the amount of contributions made to the account over the yeai-s. 

In contrast to the interests of a participant in the CTU Defined ContrIbution Plan, 

a participant in a defined benefit pension plan such as the Municipal. Fund, receives credit.based 

on years of service, age, final average salary, and benefit accrual, formulas. That is,.in adefined 

benefit pension plan, the plan calculates the participant's benefit based on giving the'participant 

credit towards a future monthly benefit based on these factors. Once the participants have 

accumulated the credits based on service, age, salary, and the benefit accrual formula, the plan 

guarantees the participants specific benefits even if the contributions made to the plan hy'the 

employees or employer plus investment returns would not be sufficient on a particular date to 

cover the benefits to be paid over the participants' expected lives. Thus, opposite to what would 

happen in the CTU Defined Contribution Plan, even, if the contributions made to the defined 

benefit plan for the employees were depleted by negative irivestrnentrcturns, the participants 

would nonetheless be entitled to pension benefits based on the credits the participants earned in 

the plan lorage, salary, and service, 

Since the CTU Defined Contribution Plan was established, all CTU employees on 

leaves of absence from the Board of Education who were Municipal Fund Participants, including 

Ms. Carmichael and Mr. Lopez participated in the CTtJ Defined.Contribution Plan during their 

leaves of absence. 

From its inception' until December 31, 2011, the terms of the CTU Defined 

Contribution. Plan required the TU's non-management, professional staff'', including 

professional staff on leaves of absence from Board. of Education positions such as Ms. 
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Carmichael and Mr. Lopez, to participate in the plan. By the terms of the plan, such employees 

could not decline to participate in the plan or waive past contributions to their individual 

accounts in the plan. With changes to the nature of the CTU Defined Contribution Plan effective 

January 1.. 2012, CTU employees, such as Mr. Lopez, could decline to participate in the plan 

going.forward and could waive contributions to the plan made to their individual accounts after 

January 1,2012. By the current terms of the plan and IRS rules, CTU employees and retirees, 

including Ms. Carmichael and Mr. Lopez still cannot waive the contributions made to their 

individual accounts before January 1,2012. 

1. 14. 40 l.[.CS 518-226(c)(3) denies a. participant the right to receive credit in the 

Municipal Fund for employment with a union while on leave of absence only if the participant 

"reeeive[s] credit in any pension plan established by the local labor organization based on his 

employment by the organization." Therefore, so long as the participant does not "receive credit" 

in a "pension plan established by the local labor organization," the participant has a right to 

receive credit in ihe Municipal Fund for employment with a union while on leave of absence, if 

the participant meets the other requircmcnts of the statute. 

An individual who participates in the CTU Defined Contribution Plan, in which 

the participant does notreceive credit for age, service, salary or anything else, does not "receive 

credit in any pension plan" within, the mcaning of 40 JLCS. 5/8-226(c)(3). Therefore, a CTU 

employee's participation in the CTU Defined. Contribution Plan should not be deemed to make 

the employee ineligible to receive credit inthe Municipal Fund for employment with the CII] 

while on a leave of absence. 

The phrase "receive credit in any pension plan established by the local labor 

organization based on his employment by the organization" in 40 ILCS 5/8-226(c)(3) has not 
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been applied by the Municipal Fund to participation in a defined contribution planestablished by 

a local labor organization for its employees, including the CTU Defined Contribution Plan. Any 

interpretation to apply the proviso to the Clii Defined Contribution Plan would conflict with.the 

language of the statute. 

Any interpretation that 40 ILCS 5f8-226(c)(3) would apply to the CTU Defined 

Contribution Plan would cause Ms. Carmichael, Mr. Lopez, and other CTU employees and 

retirees to forfeit all of their years of credit in the Muuicipal Fund for their years of employment 

with the CTU'. 

For many years the UTU has paid substantial contributions to: the Municipal Fund 

so that its employees would earn credit in the Municipal Fund based on their employment and 

salary with the CTU. Any interpretation that 40 ILCS 5/8-226(e)(3) would apply to the..CT.0 

Defined. Contribution. Plan would cause.the CII] to lose the consideration, for all of those years 

of contributions that were ma4e in order to provide its employees with the pensionbenefits 

available from the Municipal Fund. The Pension Code does not provide any basis for the CR1 to 

receive rcimburscmcnt from the Municipal Fund for its contributions. 

1. 19. The Municipal Fund and the.Municipal Fund Board, despite fiduciary duties to 

plan participants, never publicized or gave the CTU or its employees or retirees, 'including Ms. 

Carmichael and Mr. Lopez, notice of the application of the 40 IICS 5/8-226(c)(3) proviso to.any 

defined contribution plan of theunion. 

1.20. 	If the CTW had received notice that participation of its employees in a defined 

contribution plan would prejudice its members' and employees' right to receive credit in the 

Municipal Fund for Clii employment,, the CT!] could have altered' the CT!]. Defined 

Contribution Plan to allow Municipal Fund participants to.opt out of theplan. The CTU then, 
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instead of making contributions to the CTU Defined Contribution Plan, could have made 

equivalent payments to its employees as current pensionable salary; Such salary increases would 

have increased its employees' Municipal Fund benefits. 

121. Any interpretation that 40 ILCS 5/8-226(e)(3) should apply to the CTU's Defined 

Contribution Plan would cause immediate irreparable harm to Ms. Carmichael for which there.is 

no adecuate remedy at law. Ms. Carmichael would forfeit approximately 7 years of service credit 

in the find, dramatically reducing her future pension payments. Moreover, she would, have to 

pay back to the fund tens of thousands of dollars foreach of the more than 10 years of pension 

benefits she has already received based on her CTU employment. This would be an immediate 

harm to Ms. Carmichael that would continue until her death. After, the. fact money damages 

could notcompensate her for the dramatic reduction in the funds necded to meet her retirement 

expenses, the mental anguish, and the many lost opporiunities in her retirement years caused by 

the loss of the retirement income and security she had planned on.. After decades of working with 

the legitimate expectation of a pension benefit based on her CTU employment, such an 

hterprctatiou of 40 ILCS 518-226(c)(3) would substantially diminish her retirement security at a. 

stage in herlife whenshe no longer has the time and ability to make up for the loss of income. 

122.. Similarly, an interpretation that the 40 ILCS 5/8-226(c)(3) proviso should apply to 

the CTIJ Defined Contribution Plan would also cause Mr:Lopez and other CTU members and 

employees who are participants in the Municipal Fund irreparable harm for which there is no 

adequate remedy at law. For example, Mr, Lopez would forfeit approximately 1.0 years of credit 

in the Municipal Fund for his CTU employment when he had to participate in the CTU Defined 

Contribution Plan. As a result; upc,n retirement he would earn a substantially smaller Municipal 

Fund benefit than he was legitimately expecting based on the plain language of the statute. At 
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age 62, it is.too late for Mr. Lopez to make up for the Joss of income in his retirement years. 

After the fact money damages could not compensate him for this loss of retirement income and 

security and would affect his decisions concerning when to retire, whether to continue his union 

employment beyond his expected retirement datc:(if possible) and what Other opportunities he 

would have to forego to save additional money he would need to meethis anticipated retirement 

expenses. 

IX. 	The Pension Code's Prohibition Against Receiving Creditin the Municipal Fund 
and the Laborers' Fund if the Participant Rcceives Credit in a Pension Plan 
Established by a Local Labor Organization Discriminates Against Municipal Fund 
and Laborers' Fund Participants 

The Pension Code does not allow Municipal Fund and Laborers' Fund 

participants, in contrast to participants in other funds established by the Code, to earn 

credit in the funds for employment with a union while.ona lcavcof absence if the 

participant earns.credit for the same time.in a pension plan established by the local union. 

The Pension Code provisions applicable to other public pensionTunth, inCluding 

the CTPF;the Downstate Police Funds; the Chicago Police Fund;'the Downstate Firefighter 

Funds; the Chicago Firefighters Fund; the Teachers' Retirement .Systçm; the State Employees 

Retirement System; and the State University Retirement Systemalso give participants in each of 

these funds the rightto earn credit in the funds for employment with a union on a leave of 

absence. 

The Pension Code sections applicabLe to these other funds contain, no provisions, 

comparable to the 40 ILCS 5/8-226(c)(3) & 5/1 1-21 5(c)(3)(C) provisos applicable to the 

Municipal.  Fund or Laborers' Fund, that would restrict eamipg cr dit in the funds for 

employment with a union while on a leave of absence if the participant earns credit for the same 

period of time ma pension plan created by the union for its employees. As a result, unlike 
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participants in the Municipal Fund or Laborçrs' Fund participants may receive credi.t in these 

other funds for employment with a union on a leave ofabsenceand in pension plans established 

by their union employers for the same periods of time. 

There is no rational basis related to a legitimate state interest to deny Municipal 

Fund and Laborers' Fund participants the right to receive credit in the funds for union 

employment while on a leave of absence if they receive credit for the same time in a pension 

plan established by their union employers while granting such a right to other public pension 

hind participants who are similarly situated in all material respects. 

Defendants' application of the 40 ILCS 5/8-226(c)(3) & 511 1-21 5(c)(3)(C) 

provisos causes Municipal Fund and Laborers' Fund participants, including Ms. Carmichael, Mr. 

Hall, Mr. Lopez, Mr. Mahoney, Mr. Notaro, Mr. i'orrcs, and other members of the Union 

Plaintiffs, significant :iaep&able  injury for which there, is no adequate remedy at la.w because 

they are denied the opportunity that the lawallows to other public employeeswho are similarly 

situated in all matedal respects to plan and pay for additional retirement benefits to meet the 

rising costs br basic necessities including health care and housing. 

For example, if the defendants are allowed to retroactivetyapply the Act's new 

interpretation of the statutory phrase "anypension plan established by the local labor 

organization" to current Laborers' Fund participants, Mr. FlaIl, Mr. Mahoney, Mr. Notaro, and 

Mr. Torres will forfeit credit in the Laborers' Fund for all of their years of employment with 

IBEW Local 9 or Laborer& Local 1001 while on leave of absence because they received credit 

for the same time in pension plans that would now fall within the 40 ILCS5/S-226(c)(3) & 5/li-

215(c)(3)(C) provisos. If they were treated equally with participants in other funds governed by 

the Pension Code, they would not be forced to forfeit this substantial pension credit. 

A-100 

SUBMITTED - 764048 - 6nWV)21flDt9Zt4ft44 	 C 95 



122793 

With regard to Ms. Carmichael and Mr. Lopez, if the 40 ILCS 5/8-226(c)(3) 

proviso were interpreted to apply to the CTU Defined Contribution Plan, they would forfeit 

credit in the Municipal Fund for their yearn of employment with the CTU while on leave of 

absence. If they were treated equally with participants in other funds governed by the Pension 

Code, they would not be forced to forfeit this substantial pension credits 

X. 	P.A. 97-0651. Causes Substantial. Harm to the individual Plaintiffs 

Estimates of the Act's immediate effect on the Individual Plaintiffs' pension 

benefits demonstrate the substantial and irreparable injury the Act, causes to current 

participants. 

Based on plaintiffs' estimates, as a result of the Act's amendments to ArticleS of 

the Pension:Code, Ms. Carmichael's current monthly pension benefit could decrease from 

approximately $7,650 to as little asapproxiniately $2,850. in other words, because of the Act,, 

Ms. Carmichael's annual Municipal Fund Pension could decrease as much as, or more than, 

$57,600 to $34,200 for approximately 34 years of contributions to the fund by her, the Board of 

Education, and the CTU. Moreover, she will have to reimburse the fund tens of thousands of 

dollars for each or the approximately 10 years since her retirement that she has been receiving 

Municipal Fund benefits under the higher calculations provided for in preexisting law. 

Municipal Fund staff gave Mr. Lopez an estimate of his'Municipal Fund benefits 

if he were tohave retired from the Board of Education effective December 31, '2011.. The 

Municipat'Fund estimated that if he lost credit for his employment with the CTU because of P.A. 

97-0651, his monthly pension benefit would decrease from approximately $7,300 to $950. In 

other words, the Municipal Fund estimated that his annual pension would decrease by about 

$76,200 per year to only about $11,400 for 26 years of contributions to the fund'by the'Board of 

Education, the CTU, and him based on his union salary. 
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Mr. FIall.'s.currerit Laborers' Fund pension is approximately $4,996 per month. By 

letter dated September 27, 2012, the Laborers' Fund informed him that it determined thatp.A. 

97-0651 would negatively affect his annuity. The fund: estimated that, based on his lower final 

average salary at the City and giving him credit for only 26 years of serviec from his City 

employment, his monthly Laborers' Fund pension would decrease to approximately $4,230.38. 

in other words, his current annual pension would decrease from about $59,952 to only 

$50,764.56, for approximately 30 years of contributions to the fund by the City, Laborers' Local 

tOOl, and him. Additionally, the Laborers' Fund's September27, 2012. letEer to Mr. Flail warned 

him that "the Fund hasthe right to collect from any future annuity or refund payments the full 

amount of overpaid annuity benefits which you historically received." 

If—under preexisting law before the Act—Mr. Torrcs were to retire after accruing 

30 years of Laborers' Fund credit at age 52 in 2014, plaintiffs estimate he would receive a 

Laborers' Fund pension of about $5,000 per month (based on his current union salary). The 

Act's amendmentsto Article 11 of the Pension Code would cause Mr. TOrres..to.forfeit all of his 

credit from his service with.Laborcrs' Local 1001. As a result, he would only have about 24 

years of service credit itithe fund from his City employment and, therefore, he would likely not 

be eligible to receive a Laborers' Fund pension until he turned 60 in 2021. The Actwould also 

reduce his pension benefit to approximately $3,560 per month ($42,720 per year) or less, for the 

City's, Laborers' Local lOOl 's, and his more than 30 years of contributions to the fund. In other 

words, Mr. Torres would receive a Laborers' Fund Pension more than $17,000 smaller and some 

seven years later than under preexisting law before.the Act. The delay in receiving benefits from 

2014 to 2021 alone would result in a loss to Mr. Tones of more than $420,000. 
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As a result of the Act's amendments to ArticleS of the Pension Code; plaintiffs 

estihrnte that Mr. Mahoney's current monthly Municipal Fund benefit of approximately $7,200 

per:month would decrease to approximately S2,900 per month, or less. Thus, asa result.of the 

Act, Mr. Mahoney's annual pension may decrease by more than $5.1 ,600 to less than $34,800 per 

year for his and the city's 30 years of contributions to the find; Moreover, Mr. Mahoney will 

haveto reimburse the find tens of thousands of dollars for each of the 9 years that he has been 

receiving retirement benefits underpreexiting law since hisretirernent.in2003. The loss to Mr. 

Mahoncy's benefits may be much grcater than theseestimates bec4use heinight (ace substantial 

further reductions because the loss of 9 years of service, credit may negate the. benefit he was 

entitled to under preexisting law to retire without penalty at age 54 with 30 years of sërvicé 

credit. 

On August 1,2012 Municipal Fundstaff gave Mr. Notaro an estimate.of his 

Municipal. Fund benefits, including an estimate of the effect of the Act. Based on those estimates, 

the Act's amendments to Article Sof the Pension Code will result in Mt. Notate's monthly 

pension benefit decreasing from $7,694.22 to $5,386.98. per. month. En.other words, as a result of 

the Act, Mt. Notaro's annUal pension would decrease by $27,686.88 to $64,643.76 despite his 

and the City's30 years of contributions tothe fund and his added payments of both employer 

and employee contributions based on his union salary. Moreover, the Act would force Mr. 

Notaro to forfeit 2.5 years oflerviec eredit,.and therefore, rather than being eligible to receiye 

benefits beginning in February 2012, he would not be eligible for benefits until he reached the 

ageofS5 in February 2016. Therefore, because of the Act, Mr. Nota!o willadditionally lose 

approximately 4 years of pension benefits, about $369,322. 
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Xl. 	The Union Plaintiffs Have Standing to Sue on Behalf of their Members 

Plaintiff CTU's members include current CTPF and Municipal Fund participants 

whose pension benefits are directly diminished and impaked by each of the Act's amendments 

applicable to those finds and the unconstitutional provisions of Article 8 of the.Pension Code 

challenged in this Complaint. Such CTU members would have standing to sue in their own right 

to challenge the Act and the unconstitutional provisions of Article 8. 

A fundamental part of the.CTIJ's mission is to represent its members' interests in. 

protecting their working conditions and bencuits, including pcnsion benefits provided for in the 

PensiOn Code. 

The claims asserted by the CTU, dcaling mostly with questions of law,and the 

relief requested, limited to declaratory and injunctive relief, do not require the participation of 

individual members in.this lawsuit, and therefore, the CTU hasstanding to bring the applicable 

claims in this Complaint on behalf of itself and its affected members. 

140.. Plaintiff Laborers' Local 1001's members include current participants in the 

Laborers' Fund whose pension benefits are directly diminished and impaired by each of the 

Act's amendments applicable to that fund and by the unconstitutional provisions of Pension 

Code Article 11. that are challenged in this Complaint. Such Laborers' Local 1001 members 

would have standing to sue in their own right to challenge the Act and the unconstitutional 

provisions of I? ension Code Article 11.. 

A fundamental part of Laborers'. Local 1001's mission is to represent its 

members' interests in protecting their working conditions and. benefits, including pension 

benefits provided for in the Pension Code. 

i'he claims asserted by Laborers' Local 1001, dealing mostly with questions of 

law, and the relief requested, limited to declaratory and injunctive relief, do not require the 
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participation of individual members in this lawsuit, ai.d therefore, Laborers Local 1001 has 

standing to bring the applicable claims in thisComplaint on behalf of itself and its affected 

members. 

Plaintiff IBEW Local 9's members include current participants in the Municipal 

Fund whose pensiOn benefits are directly diminished and impaired by each of the Act's 

amendments applicable to that fund andthe other unconstitutional provisions of Pension Code 

Article 8 ôhallenged in this Complaint. Such IBEW LOcal 9 members would have standing to sue 

in their own right to challenge the Act andthe other unconstitutional, provisions of Pension Code 

ArticleS. 

A fundamental part of WEW Local 9's mission is.t'o represent its members' 

interests in protecting their working conditions and.benefits, including pension benefits provided 

for in the Pension Code. 

The claims asserted by IBEW Local 9 dealing mostly with questions of law, and 

the. relief requested, limited to declaratory and injunctive relief, do not require the participation 

of individual members in this lawsuit, and therefore IBEW Local 9 has standing to bUing the 

applicable claims in this Complaint on behalf of itself and its affected members. 

1.46. The CTU and Laborers' Local 1001 have also contributed large sums to the 

Municipal Fund or Laborers' Fund in order to obtain pension benefits for their officers and staff, 

including retired former officers and staft, provided by preexisting law before the Act. 

147. The Act substantially diminishes or wholly cancels the benefits of their members 

and employees, thus eliminating thd consideration for the CTU's and Laborers' Local 1001's 

substantial contributions to the funds causing them direct, irreparable injury for which there is no 

adequate remedy at law. 
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COUNT L.A 
Violation of the Pension Benefits Clause of the Illinois Constitution 

(Zeidre Foster and the CTU vs. CTPF and the CTPF Board) 

I.. 	Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

Under the Pension Benefits Clause of the Illinois Constitution, the pension 

benefits of current CTPF participants provided in the Pension Code are an "enforceable 

contractual relationship, the benefits of which shall not be diminished or impaired." 

By unilaterally eliminating the right of current CTPF participants to receive credit 

in the fund for employment with the CTU that begins after the effective date of the Act, the Act's 

amendments to 40 ILCS 5/17-134(4) substantially diminish and impair the vested pension 

benefits of current participants, including CTILJ members, in violation of the Pension Benefits 

Clause of the Illinois Constitution. 

CTPF's and CTPF Board's application of the Act's amendments to 40 ILCS 5/17-

134(4) to current CTPF participants thus will violate the Pension Benefits Clause of the Illinois 

Constitution, causing current CTPF participants, including Zeidre Foster and other CTIJ 

members, and the CTU irreparable injury for which thereis no adequate remedyat law. 

COUNT LB 
Violation of the Contracts Clause of the lllinois.Constltution 

(ieidre Foster and the CTU vs. CLPF and C'fPF Board) 

1. 	Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

1 	Pursuant to the Contracts Clause of the Illinois Constitution the State shall, pass 

"[no] law impairing the obligation of contracts. . .." ill. Const. (1970), Art I, § 16. 
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Pursuant to the Pension Benefits Clause of the Illinois Constitution, pension 

benefits provided in the Pension Code are an enforceable contractual relationship. 

4. 	The Contracts CLause of the Illinois Constitution restricts defendants from 

enforcing laws that substantially impairvested pcnsionlbencfits provided in the Pension Code. 

By unilaterally eliminating (1) the right of current CTPF participants to receive 

credit in.the fund for employment with the CTU that begins after the'effective date of the Act 

and (2) the right of the Cf U to recruit current teachers to work for the CTU without prejudice to 

their CTPF benefits, the Act's amendments to 40 ILCS.5/17-134(4) substantially diminish and 

impair the vested, enforceable contract. rights Of current CTPFparticipants, including Zeidre 

Foster and other CTU menibers, and the CTU. 

Defendants' application of the Act's amendments to 40 ILCS 5/1.7-134(4) to 

current CTPF participants would be.neithcr reasonable nor necessary to the advancement of a 

legitimate public purpose. 

CTPF's and CTPF Board's application of the Act's amendments to 40ILCS 5/17-

1.344) to current CTPF participants will violate the Contracts Clause of the Illinois Constitution 

causing the.CTU and current CTPF participants, including Zeidre Foster and other CU) 

members, irreparable injury for which there is no adequate remedy at law. 

COUNT I.0 
Violation of the Contracts Clause of the United States Constitution 

(Zeidre Foster and the CTU vs. CTPF and CTPF Board) 

1... 	Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

2. 	The Contracts Clauscof the United States Constitution declares that "[njo state 

shall . . . pass, any... law impairing the obligations of contracts ...." U.S. Const. Art. I, § 10. 
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Pursuant to the Pension Benefits Clause of the Illinois Constitution, pension .  

benefits provided in the Pension Code are an enforceable contractual relationship. 

The Contracts Clause of the United States Constitution restricts defendants from 

enfQrcing laws that substantially impair vested pension benefits providc4 in the Pension Code. 

By unilaterally eliminating (1) the right of current CTPF participants to receive 

credit in the fund for employment with the CTU that begins after the effective date, of the Act 

and (2) the right of the CTU to recruit current teachers to work for the CTU without prejudice to 

their çTPF benefits, the Act's amendments to40'ILCS 5/17-134(4).substüntiülly dintin sh and 

impair the vested, enforceable contract rights of current ClYF participants, including Zeidre 

Foster and other CTIJ members, and the CTU. 

Defendants' application of the Act's amendments to 40 IL"CS 5/17-13.4(4) to 

current CTPF participants would be neither reasonablenor necessary to the advancement of a 

legitimate public purpose. 

CTPF's and CTPF Board's application of the Act's amendments to 40 ILCS 5/17-

134(4). to current CTPF participants will violate the Contracts Clause of the Uhited States 

constitution causing the CTU and current CIFF participants, including Zeidre Foster and other 

CTU members, irreparable injury for which there is.no adequate remedy at law, 

COUNTJ.D 
Violationof the Takings Clause of the Illinois ConstitutiOn 
(Zeidre Foster and the CTU vs. CTPF and CTPF Board) 

1.. 	Plaintiffs reallege and specifically incorporate by rôference paragraphs I through 

147 preceding the Counts as this paragraph. 

2. 	Pursuant to the Takings Clause of the Illinois Constitution, "[p]rivatc property 

shall not be taken or damaged for public use without just compensationas provided by law." Ill. 

Const. (1970). Art. I, § 15. 
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Current CTPF participants have vested contractual rights to, and a.legitiinate, 

investment backed expectation that they would receive; the pension benefits specified in the 

Pension Code in effect when they first became participants in the CTPF, and any subsequent 

improvements to those benefits, and those rights are protected property under the Takings Clause 

of the Illinois Constitution. 

By unilaterally eliminating the right of current CTPF participants to receive credit 

in the fund for employment with the CTU that begins after the effective date of the Act, the Act's 

amendments to 40 1[.CS 5117-134(4) substantially diminish and impair the vested pensiort 

benefits of current CTPF participants, including Zeidrc, Foster and other CTU members, without 

just compensation. 

CTPF's and CTPF Beard's application of the Act's amendments to 40 ILCS 5/17-

134(4) to current CTPF participants will violate the Takings Clause of the Illinois Constitution 

cauSing the CTU and current CTPF participants, including Zeidre Foster and other CTIJ 

members, irreparable injury for which there is no adequate remedy at law. 

COUNT I.E 
Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution 

(Zeidre Foster and the CTU vs. CTPF and CTPF Board) 

Plaintiffs reallege and specifically incorporate by refetence paragraphs 1 through 

147 preceding the Counts as this paragraph. 

The Takings Clause of the United States Constitution states "private property 

[shall not] be tAken for public use, withoutjüst compensation." U.S. Const. Amend. V. 

The Takings Clause of the UnitedStates Constitution is binding on. the states 

through the 14th Amendment, 

Current CTPF participants have vested contractual rights to, and a legitimate, 

investment backed expectation that they would receive, the pension benefits specified in the 
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Pension Code in effect when they first became participants in the'CTPF, and any'subscquent 

improvements to those benefits, and those rights are protected property under the 14th, 

Amendment and Takings Clause of the United States Constitution. 

S. 	By unilaterally eliminating the right of current CTPF participants to receive credit 

in the fund, for employment with the CTU that begins after the effective date of the Act, the Act's 

amendments to 40 ILCS 5/1.7-134(4) substantially diminish and impair the vestcd pension 

benefits'Ofcutrent. CTPF participants, including Zeidre Foster and other CTU members, without: 

jth;t compensation. 

6. 	The CTPF's and CTPF Board's application of the Act's arn'endnients to 40 l.LCS 

5/1.7-134(4) to current CTPF participants will violate' the 14th Amendment of the Uni.ted.States 

Constitution causing the CTU and current CTPF participants,.incl.uding Zeidre 'Foster and other 

CTU' members, irreparable injury for which there is no adequate: remedy at law. 

COUNT .T.F 
Violation of the Equal Protection Clause of the Illinois Constitution 

(Zeidre Foster and the CTU vs. CTPF and CTPF Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the.Counts as this paragraph. 

2. 	The Equal Protection Clause of the Illinois Constitution provides that "[rib 

person shall . . . be denied the equal protection of the laws." lll:Const. (1970). 	Art'. I, § 2. 

The Act's amendments to 40 ILCS 5/17-134(4) unilaterally eliminate' the right or 

CTPF participants to receive credit in the CTPF for employment with the CTUthat begins after 

the effective date of the Act. 

4. 	Individuals similarly situated to CTPF participants in all thaterial respects who are 

participants in other pension hinds established bythc Pension Code continue to have the right to 
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earn credit in the respective funds for employment, with unions that begins after the effective date 

of the. Act'. 

5, 	The Act's amendments to 40 ILCS 5/17-134(4) therefore treat CTPF participants, 

including Zeidre Foster and other cm members, di.flercntly froifrsimilarly situated individuals 

who are participants in other pension funds established by the Pension Code, arid there is no 

rationat basis related to a legitimate state interest for this discriminatory treatment ofCTPF 

participants. 

6. 	The Aets amendments to 40 ILCS 5/17-134(4) also eliminate the CTU's right to 

recruit CTPF participants to work for the CR1 after the effective date of the Act without 

prejudice to their CIPF benefits. 

Unions similarl.y situated to the CTU in all material respects who represent 

participants in other pension f'unds.estabtished by the Pension Code'continUe to have the'right to 

recruit participants to work for the unions after..the effective date of the Act without prejudice to 

their public, pension benefits. 

the Act's amendments to 40 ILCS 5/17-134(4) therefore treat the c'ru 

differently from similad.y situated unions who represent participants in other pension funds 

established by the Pension Code, and there is no rational basis'related to a. legitimate state 

interest for this discriminatory treatment of the CTU. 

CTPF's and CTPF Board's application.of the Act's amendments to 40 ILCS 5/17-

134(4) to CTPF participants thus will violate the Equal Protection Clause of the Illinois 

Constitution causing CTPF participants, including Zeidre Foster and other CTU members, and 

the CTU irreparable injury for which there is no adequate remedy at law. 
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COUNT I.G. 
Violation of the Equal Protection Clause of the United States Constitution 

(leidre Foster and the CTU vs. CTPF and CTPF Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

2. 	The, Equal Protection.Clause of the United States Constitution provides that no 

state shall "deny to any person within its jurisdiction the equal protection of the laws." U.S. 

Const., Amend. XIV,. § I. 

The Act's amendments to 40 ILCS 5/1 7-134(4) unilaterally eliminate the right of 

CIPF.participants to receive credit in the CTPF for employment with the CTU that begins after 

the effective date of the Act. 

Individuals similarly situated to CTPF participants in all matérial respects who are 

participants in other pension funds established by the Pension Code continue to have the right to 

earn credit in the respective hinds for employment with unions that begins after the effective date 

of the Act. 

The Act's amendments to 40 ILCS 5/17-134(4) therefore treat CTPF participants, 

including Zeidre Foster and other CTU members, differently from similarly situated individuals 

who are participants in other pension funds established by the Pension Code, and there is no 

rational basis related to a legitimate state iriterest for this discriminatory treatment of CTPF 

participants. 

The Act's amendments to 40 ILCS 5/1.7-134(4) also eliminate the, CTU's right to 

recruit.CTPF participants to work for the CTLJ after the elective dateof the Act without 

prejudice to their CTPF benefits. 

Unions similArly situated to the CTU. in all material respects who represent 

participants in other pension funds established by the.Pension Code continue to havethe right to 
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recruit participants to work, for the unions afIcr the effective date of the Act without prejudice to 

their public pension benefits. 

The Act's amendments to 40 ILCS 5/1 7-1 34(4).therefore treat the CTU' 

diffcrently from similarly situated unions who represent. participants in other, pension funds 

established by the Pension Code, and there is no rational basis related to a legitimate state 

interest for this discriminatory treatment, of the CTU. 

CTPF's and CTPF Board's application of the Act's amendments to 40 ILCS 5/17-

134(4) to CTPF participants will violate the Equal Protection Clause of the United States 

Constitution causing CTPF participants, including Zeidre Foster and other CTIJ members.and 

the CTU irreparable injury for which there is no adequate, remedy at law. 

COUNT ILA 
Violation of the Pension Benefits Clause of the Illinois Constitution 

(CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

Under the PensiOn Benefits Clause of the Illinois Constitution, the pension 

benefits of current Municipal Fund participants constitute an "enforceable contractual 

rclationship, the benefits of'which shall not be diminished or'impaired." 

By unilaterally eliminating the right of current Municipal Fund participants to 

receive credit in the fund for employment with the CTU or IBEW Local 9 that begins.aftcr.the 

effective date of the Act, the Act's amendments to 40.ILCS 5/8-226(c) substantially diminish 

and impair the vested pension benefits of current Municipal.Fund patticipants, including. CTU 
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and.IBEW Local 9 members, in violation of the Pension Benefits Clause of the Illinois 

Constitution. 

4. 	Municipal Fund's and Municipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-226(c) to current Municipal Fund participants will violate the 

Pension Benefits Clauseof the Illinois Constitution, causing current Municipal Fund 

participants, including CTtJ and IBEW Local 9 members, the CTU, and IBEW Local 9 

irreparable injury for Which there is no adequate remedy at law. 

COUNT 11.8 
Violation of the Contracts Clause of the Illinois Constitution 

(CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Hoard) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

2. 	Pursuant to the Contracts Clause of the illinois Constitution the State shall pass 

"[noj law impairing the obligation of contracts ...."ill. Const. (1970),. Art..[, § 16. 

Pursuant to the Pension. Benefits Clause of the Illinois Constitution, 'pension 

benefits provided in the Pension Code are an enforceable contractual, relationship. 

4. 	The Contracts Clause of the Illinois Constitution restricts defendants from 

enforcing laws that substantially impair vested pension benefits provided in the Pension Code. 

S. 	By unilaterally eliininating(l) the right of current Municipal Fund participants to 

receive credit in the fund for employment with the CTU and IBEW Local 9 that begins after the 

effective date of the Act and (2) the right of the C'FU and IBEW Local, 9 to recruit current 

participants to work for the unions without prejudice to their Municipal Fund benefits, the Act's 

amendments to 40 ILCS 5/8-226(c) substantially.diminish' and impair the vcstcd contractual. 

rights of current 'Municipal Fund participants, including CTU and IBEW Local 9 members, the 

CTU, and I'BEW Local 9. 
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Municipal..Fund's and Municipal Fund. Board's application of the Act's 

amendments to 40 ILCS 518-226(c) to current Municipal Fund participants wouldbeneither 

reasonable nor necessary to the advancement of a legitimate public purpose. 

Municipal. Fund's and Municipal Fund Board's application of the .  Act's 

amendments to 40 IICS 5/8-226(c) to current Municipal Fund participants will violate the 

Contracts Clause of the Illinois, constitution causing the CTU, .IBEW Local 9 and current 

Municipal: Fund participants, including CTU and IBEW Local 9 members, irreparable injury, for 

which,, there is no adequate remedy at law. 

COUNT ILC 
Violation of the Contracts Clause of the United States Constitution 

(CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

Plainti:ffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

The Contracts Clauseof the United States Constitution declares that "(n]o state 

shall ... .pass any... law impairing the obligations of contracts ...."U.S. Const; Art. 1, § 10. 

Pursuant to the Pension Benefits Clause of the Illinois Constitution, pension 

benefits provided in the Pension Code are an enforceable contractual relationship. 

The Contracts Clause of the United States Constitution restricts defendants from 

enforcing laws that substantially impair vested pension benefits provided in the Pension Code. 

S. 	By unilaterally ehminating(l) the right of currcnt'Municipal Fund participañtsto 

reccive.credit in the thud for employment with the CTU and IBEW Local 9 that begins after the 

effective date of the Act and (2) the right of the CTU and IBEW Local 9 to recruit current 

participants to work for the unions without prejudice to their Municipal Fund benefits, the Act's 

amendments to 40 ILCS 5/8-226(c) substantially diminish and impair the vested contractual 
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rights of current Municipal Fund participants, including CTU and IBEW Local 9 members, the 

CTU, and IBEW Local 9. 

6. 	Municipal Fund's and Municipal Fund Board?s application of the Act's 

aniendnients to 40 ILCS 5/8-226(c) to current Municipal Fundparticipants would be neither 

reasonable nor necessary to the advancement of a legitimate public purposo. 

Municipal Fund's and Munioipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-226(c) to current Municipal Fund participants will violate the. 

Contracts Clausc of the United States Constitution causing the CTU, IDEW Iocal 9, and current 

Municipal Fund participants, including CTU and IRE WLoca,l 9 members, irreparable injury for 

which there is no adequate remedy at law. 

COUNT 11.0 
Violation of the Takings Clause of the Illinois Constitution 

(CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

1.. 	Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

2. 	Pursuant to the Takings Clause of the Illinois Constitution, "[p]rivatc property 

shall not be taken or damaged for public use without just compensation as provided by law." Ill. 

Const: (1970),. Art. I, § 15. 

Current Municipal Fund participants have vested contractual rights to, and a 

legitimate, investment, backed expectation. that they would receive, the pension benefits specified 

in the Pension Code in effect whenthey first became participants in the Municipal Fund, and any 

subsequent improvements to those benefits, and those rights are protected property under the 

Takings Clause of the Illinois Constitution. 

4. 	By unilaterally eliminating the right of current Municipal Fund participants to 

receive credit in the find for employment with the CTU and IBEW Local .9 that  begins after the 
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effective date of the Act, the Act's amendments to 40 ILCS 5/8-226(c) substantially diminish 

and impair the vested, pension benefits of current Municipal Fund participants, including CT!.] 

and TBEW Local 9 members, without just compensation. 

5.. 	Municipal Fund's and Municipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-226(c) to current Municipal Fund participants.will violate the 

Takings.Clause of the Illinois Constitution causingthe CTU. IBEW Local 9. and current 

Municipal Fund participants, including CTU and IBEW Local 9 membeS, irreparable injury for 

which there is no adequate remedy at law. 

COUNT ILE 
Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution 

(CTU and I,BEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

2. 	The Takings Clause of the United States Constitution.Etatcs "frivate property 

[shall not] be taken for public use, withoutjust compensation." U.S. Const. Amend. V. 

The Takings Clause of the United States Constitution is binding on the states 

through the 14th Amendment, 

Current Munidipal Fund participants have vested contractual, rights to, and a 

legitimate, investment backed expectation that they would receive, the pension benefits specified 

in the Pension Code in effect when they first became participants in the Municipal Fund, and any 

subsequent improvements to those benefits, and those rights are protected property under the 

14th Amendment and Takings Clause of the United States Constitution, 

By unilaterally eliminating theright of current Municipal Fund participants to 

receive credit in the fund for employment with the CTU and IBEW Local 9 that begins after the 

effective date of the Act, the Act's amendments to 40 ILCS 5/8-226(c) substantially diminish 
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and impair the vested pension bencfits of current. Municipal Eund participants, including CTU 

and 188W Local 9 members, without just compensation. 

6. 	Municipal Fund's and Municipal Fund Board's appLication of the Act's 

amendments to 40 ILCS 5/8-226(c) to current Municipal Fund participants will violate the 1.4th 

Amendment of the United States Constitution causing the CTU, IBE.W Local 9, and current 

Municipal Fund participants, including CTU and IBEW Local 9 members, irreparable injury for 

which there is no adequate remedy at law. 

COUNT ILF 
Violation of the Equal Protection Clause otTthe Illinois Constitution 

(CT!) and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

I. 	Plaintiffs reallege and specifically incorporate by refeence paragtaphsl thEouh 

147 preceding the Counts as this paragraph. 

The Equal Protection Clause of the rll,inois ConstituLion provides that "[n]o 

person shall,. .. be denied the equal protection of the laws." Ill. Const. (1970) Art. I, § 2. 

The Act's amendments to 40 ILCS 518-226(c) unilaterally eliminate the right of 

Municipal Fund participants.to  receive credit in the Municipal Fund for employment with the 

CTU that begins after the effective date of the Act. 

Individuals similarly situated to Municipal Fund participantsin all material 

respects who are participants in other pension funds established by.the Pension Code continue to 

have the right to earn credit in the respective funds for employment with unions that begins afier 

the effective date of the Act. 

The Act's amendments to 40 ILCS 5I8-226(c) therefore treat Municipal. Fund. 

participants, including CTU and IBEW Local 9 members, diffcrcntly from similarly situated 

individuals who are participants in other pension funds established by the Pension Codô,and 
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theit is no rationaL basis related to a legitimate state interest for this discriminatory treatment of 

Municipal Fund pmticipants 

	

6. 	The Act's amendments to 40 ILCS 5/8-226(c) also eliminate the CTU's and 

IBEW LocaL 9's right to rcruit Municipal Fund participants to work for the unions after the 

effective date of the.Act without prejudice to their Municipal Fund benefits. 

Unions similarly situated to the CTh and IBEW Local 9in all material respects 

who represent participants mother pension funds established by the Pension Codecontinue to 

have the right to recruit participants to work for the unions after the effective  date of the Act 

without prejudice to their publi.c pension benefits. 

The Act's amendments to 40 ILCS 5/8-226(c) therefore treat the CTU and IBEW 

Local 9 differently from similarly situated unions who reprcsent participants in other pension 

funds established by the Pension Code, and there is no rational basis related to a legitimate state 

interest for this discriminatory treatment of the CTU and IBFW Local 9. 

	

9. 	Municipal Fund's and Municipal Fund Board's application, of the Act's 

amendments to 40 ILCS 98-226(c) to Municipal Fund participants will violate the Equal 

Protôctioñ Clause of the Illinois Constitution causing Municipal Fund participants, including 

Clii and IBEW Local 9 members, the CTIJ, and 1BE:W Local 9 irreparable injury for which 

there is no adequate rcmedyat law. 

COUNT H.G 
Violation of the Equal Protection Clause of the United States Constitution 
(Clii and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I. through 

147 preceding the Counts as this paragraph. 
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The Equal Protection Clause of the United States Constitution provides that no 

state shall "deny to any person within its jurisdiction the equal protection of the laws." U.S. 

Const., Amend. XIV, § I. 

The Act's amendments to 40 ILCS 5/8-226(c) unilaterally eliminatotheright of 

Municipal Fund participants to receive credit in the Municipal Fund for employment, with the 

CTU and IBEW Local 9 that begins after the effective date of the Act. 

4. 	Individuals similarly situated to Municipal Fund participants in all material 

respects who are participants in other pension funds established by the Pçnsion.Code continue to 

have the right to cam credit in the respective funds for ethploymént with unions that begins after 

the effective date of the Act. 

S. 	The Act's amendments to 40 ILCS 5/8-226(c) therefore treat Municipal Fund 

participants, including CTU and IBEW Local 9 members; differently from similarly situated.. 

individuals who are participantsin other pension funds established by the Pension Code, and 

there is no rational basis related to a legitimate state interest for this discriminatory treatment of 

Municipal Fund participants. 

6. 	The Act's amendments to 40 ILCS 5/8-226(c) also eliminate the CTU's and 

1136W LocaL 9's right to recruit Municipal Fund participants to work for the unions after the 

effective date of the Act without prejudice to their Municipal Fund. benefits. 

Unions similarly situated to the CTU and IBEW Local 9 in all material respects 

who represent participants in other pension funds established by the Pension Code continue to 

have the right to rec!uit paiticipants to work for the unions after the effcétivc date of the Act 

without prejudice to their public pension benefits. 
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8.. 	The Act's amendments to 40 ILCS 5/8-226(c) therefore treat the CTU and IBEW 

LocaL 9 differently from similarly situated unions who represent.participants in other pension 

funds established by the Pension Code and there is no rational basis related to a legitimate.state 

interest for this discriminatory treatment of the CTU and IBEW Local 9. 

9. 	Municipal Fund's and Municipal Fund Board'sapplication of the Act's 

amendments to 40 ILCS 5/8-226(c) to Municipal Fund participants will violate the Equal. 

Protection Clause of the United States Constitution causing Municipal Fund participants, 

including CII.). and IBEW Local 9 members, the CTU, and IBEW Local 9 irreparable injury for 

which there is no adequate remedy at law. 

COUNT I1I.A 
Violation of the Pension Benefits Clause of the Illinois Constitution 

(Michael Sénese and Laborers' Local tool vs. 
Laborers' Fund and the Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

2. 	Under the Pension Benefits Clause of the Illinois Constitution, the pension. 

benefits of current Laborers' Fund participants constitute an "enforceable contractual 

relationship, the benefits of which shall not be diminished or impaired.." 

By unilaterally eliminating the right of current Laborers' Fund participants to 

receive credit in the fund for employment with Laborers' Local 100 .1 that begins after the 

effective date of the Act, the Act's amendments to 40 ILCS 5/11 -215(c)(3) substantially diminish 

and impair the vested pension benefits of current Laborers' Fund participants, including Mr. 
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Senese and other Laborers' Local 1001 members, in Violation of the Pension Benefits Clause of 

the Illinois Constitution; 

4. 	Laborers' Fund's and Laborers' Fund Board's application of the Act's 

Amendments. to 40 LLCS 5/1 1-21.5(c)(3) to.current Laborers' Fund participants will violate the 

Pension Benefits Clause of the illinois Constitution, causing current Laborers' Fund participants, 

inclUding Mr. Senese and other Laborers' Local 1001 members. and Laborers' Local 1001. 

irreparable injury for which there is no adequate remedy at jaw.. 

COUNT ILLS 
Violation of the Contracts Clause of the Illinois Constitution 

(Michael Senese and Laborers' Local lOOt vs. 
Laborers' Fund and the Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by'reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

Pursuant to the Contracts Clause.of the Illinois Constitution, the State shall pass 

"[no] law impairing the obligation of contracts. . .."Ill. Const. (1970), Art. I, §16. 

Pursuant to the Pension 'Benefits Clause of the Illinois Constitution, pension 

benefits provided in the Pension Code are an enforceable con&actual relationship. 

The Contracts Clause of the Illinois Constitution restricts.defendants from 

enforcing laws that substantially impair vested pension benefits provided in.the Pension Code. 

By unilaterally eliminating (1) the right of current Laborers' Fund participants to 

receive credit in the fund for employment with Laborers' Local 1001 that beginsafter the 

effective date of the Act and (2)the right of Laborers' Local 1001 to recruit current participants 

to work for the union without prejudice to their Laborers' Fund benefits, the Act's athendments 

to 40 ILCS 5/1 1-21 5(c)(3) sUbstantially diminish and impair the vested contractual, rights of 
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current Laborers' Fund participants, including Mr. Senese and other Laborers' Local 1001 

members, and Laborers' Local 1001. 

	

6. 	Laborers.' Fund's and Laborers' Fond Board's applicationof the Act's 

amendments to 40 ILCS 5/11-2 15(c)(3) to current Laborers' Fund participants would be neither 

reasonable nor necessary to the advancement of a legitimate public purpOse; 

Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 5/I .1-215(c)(3) to current Laborers' Fund participants will violate the 

Contracts Clause of the Illinois Constitution causing current Laborers'. Fmid participants, 

including Mr. Senese and other Laborers' Local 1001 members, and Laborers' Local 1001 

irreparable injury for which there is no adequate remedy at law. 

COUNT III.0 
Violation Of the Contracts Clause of the United States Constitution 

(Michael Senese and Laborers' Local 1091 vs. 
Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as.this paragraph. 

	

2. 	The Contracts Clause of the United States Constitution declares that "nJo stale 

shall. . . pass any. . . law impairing the obligations olcontracts ...."U.S. Const. Art. I, § 10. 

Pursuant to the Pension Benefits Clauseof the Illinois Constitution, pension 

benefits provided in the Pension Code are an enforceable contractual rcIationship 

	

4. 	The Contracts Clause of the United States Constitution restricts defendants from. 

enforcing laws that substantially impair vested pension benefits provided, in the Pension Code, 

By unilaterally eliminating (1) the right of current Laborers' Fund participants to 

receive credit in the fund for employment with Laborers' Local 1001 that begins after the 

effective date of the Act and (2) the right of Laborers' Local. 1001 to recruit current participants 
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to workfor the unions without prejudice to.their Laborers' Fund benefits, the Acts amendments 

to 40 ILCS 5/1 l-215(c)(3) substantially diminish and impair the vested contractual rights of 

current Lahorers'.Fund participants, including Mr..Senese and other Laborers' Local 1.001 

members, and Laborers' Local 1.00 1.. 

Laborers' Fund's and Laborers' Fund Board's application oithe Act's 

amendments to 40 ILCS 5/I. l-215(ó)(3) to current Laborers' Fund participants wouldbe neither 

reasonable nor necessary to the advancement of a legitimate public purpose. 

Laborers' Fund's and Laborers' Fund Board's application of the Act's. 

amendments to 40. ILCS 5/ 1 I.-215(c)(3) to current Laborers' Fund participants will violate the 

Contracts Clause of the (.Jnited States Constitution causing current Laborers' Fund participants, 

including Mr. Scncsc and Laborers' Local 1001 members, and Laborers' Local 1001 irreparable 

injury for which there is no adequate remedy at law. 

COUNT 111.9 
Violation of the Takings Clause of the Illinois Constitution 

(Michael Senese and Laborers' Local 1.001 
Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs .1 through 

147 preceding the Counts as this paragraph. 

Pursuant to the Takings Clause of the Illinois Constitution, "[p]rivatc property 

shall not be taken or damaged for public use without just compensation as provided by law." Ill. 

Const. (1970), Art. I, § 15. 

3. 	Current Laborers' Fund participants have vested contractual rights to, and a 

legitimate, investment backed expectation that they would receive, the pension benefits specified 

in the Pension Code in effect when they first became participants in the Laborers' Fund, and any 
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subsequent improvements to those benefits, and those rights are protected property under the 

Takings Clause of the Illinois Constitution. 

4. 	By unilaterally eliminating the right of current Laborers' Fund participants to 

receive credit in the fund for employment with Laborers' Local 1001 that begins after the 

effective date of the Act, theAct's amendments to 40 ILCS 5/11-21 5(c)(3) substantially diminish 

and impair the vested pension benefits of current Laborers' Fund participants, including Mr. 

Senese and other Laborers' LOcal 1001 members, without just compensation. 

Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 5/I 1-21.5(c)(3) to current Laborers' Fund participants will violate the 

Takings Clause of the Illinois Constitution causing current Laborers' Fund participants, 

including Mr. Senese and Laborers' Local 1001 members, and Laborers' Local 1001 irreparable 

injury for which there is no adequate remedy at law. 

COUNT i1I.E 
Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution 

(Michael Senese and Laborers' Local 1.001 vs. 
Laborers' Fund and Laboren' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

The Takings Clause of the United States Constitution states "private property 

[shall not] be taken for public use, without just compensation." U.S. ConsL Amend. V. 

The Takings Clause of the United States Constitution is bindingon the states 

through the 14th. Amendment. 

Current Laborers' Fund participants have vested contractual rights to, and a 

legitimate, irwesunent backed, expectation that they would receive, the pension benefits 

specified in the Pension Code in effect when they first became participants in the Laborers' 
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Fund, and any subsequent improvements to those benefits, and those rights are protected 

properly under the 14th Amendment and Takings Clause of the United States.Constitution 

By unilaterally eliminating the right of current. Laborers' Fund participants to 

receive credit in the fund for employment with Laborers' Local 1001 th&4 begins after the 

effective date of the Act, the Act's amendments to 40 JLCS 5/I 1-2! 5(ó)(3) substantially diminish 

and impair the vested pension bcnefits of current Laborers' Fund participants, including Mr. 

Senese and other Laborers' Local 1001 mcthbers, without just compensation. 

The Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 5/I ] -21 5(c)(3) to current Laborers' Fund participants will violate the 

14th Amendment of the United States Constitution causing current Laborers' Fund participants, 

including Mr. Senese and other Laborers' Local 1001 members, and Laborers' Local lOOt 

irreparable injury for which there is no adequate remedy at•• law. 

COUNT lilY 
Violation of the Equal Protection Clause of the Illinois Constitution 

(Michael Senese and Laborers' Local tool vs. 
Laborers' Fund and Laborers' Fund Board) 

Plaintiffs rcallcge and specifically incorporate by reference pôragraphs .1 through 

147 preeeding the Counts as this paragraph.: 

2. 	The Equal Protection Clause of the Illinois Constimtion, provides that "[n.]o 

person shall 	be denied the equal protection of the laws." Ill. Const. (1970) Art. 1, §2. 

The Act's amendments to 40 ILCS 5/11-21 5(c)(3) eliminate the right of Laborers' 

Fund participants to receive credit in the timd for employment with Laborers' Local 1001. that 

begins afler the effective date of the Act. 

4. 	Individuals similarly situated to Laborers' Fund participants in all material 

respects who are participants in other pension funds established by the Pension Code continue to 
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have the right to earn credit in the respective fundsfor employment with unions that begins after 

the effective date of the Act. 

5. 	The Act's amendments to 40 ILCS 5/11-21 5(b)(3) treat Laborers' Fund 

participants, including Laborers' Local 1001 members, differently from similarly situated 

individuals who are participants in other pension funds established by thePensioii.Code, and 

there is no rational basis.related to a legitimate state interest for this discriminatory treatment of 

Laborers' Fund participants. 

6.. 	TheAct's amendments to 40 ILCS 5/1 1-215(c)(3) also eliminate the right of 

Laborers' Local 1001 to recruit Laborers' Fund participants to work for the union atler the 

effectivo date of the Act without prejudice to their Laborers' Fund benefits. 

Unions similarly situated to Laborers' Local 1001 in all material respects that 

represent participants in other pension, funds established by the Pension Code continue to have 

the right to recruit participants to work for the unions after the effective date of the Act. without 

prejudice to their public pension benefits. 

The Act's amendments to 40 ILCS.5/1 1-21. 5(c)(3). therefore treat Laborers' Local 

1001 differently from similarly situated unions that represent participants in other pension funds 

established by the Pension Code, and there is no rational basis related to a legitimate state 

interest for this discriminatory treatment of Laborers' Local 1001. 

Laborers' Fund's and Laborers' Fund Board's application of the Act'.s 

amendments to 40 ILCS 5/I. 1-2l5c)(3) to Laborers' Fund participants will violate the Equal 

Protection Clause of the Illinois Constitution causing Laborers' Fundparticipants, including Mr. 

Senese and otherLaborers' Locals 1001 members, and Laborers' Local 1001 irreparable injury 

for which there is no adequate remedy at law. 
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COUNT IILG 
Violation of the Equal Protection Clause of the United States Constitution 

(Michael Senese and Laborers' Local lOUt vs. 
Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

2. 	The Equal Protection Clause of the United States Constitution provides that no 

state shall "deny toany person within its jurisdiction the equal protection of the laws." U.S. 

Const., Amend. XIV, § 1. 

The Act's amendments to 40 ILCS 5111-21 5(c)(3) eliminate the right of Laborers' 

Fund participants to receive credit in the fund for employment with Laborers' Local 1001 that 

begins after the effective date of the Act. 

Individuals similarly situated to Laborers' Fund participants in all...matcrial 

respects who are participants in other pension funds established by the Pension Codecontinue to 

have the right to earn credit in the respective funds for employment with unions that begins after 

the effective date of the Act. 

The Act's amendments to 40 ILCS 5/1I-215(c)(3) treat Laborers' Fund 

participants, including Laborers' Local 3001 members, differently from similarly situated 

individuals who are participants in other pension funds established by the Pension Code, and 

there is no rational basis related to a legitimate state interest for this discriminatory treatment of 

Laborers' Fund, participants. 

The Act's amendments to 40 ILCS 5/1.1-21 5(c)(3) also eliminate the right of 

Laborers' Local 1001 to recruit Laborers' Fund participants to work for the unions afterthe 

effective dare of the Act without prejudice to their Laborers' Fund benefits. 
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Unions similarly situated to Laborers' Local 1001 in all material respects that 

represent participants in other pension funds established by the Pension Code continue to have 

the right to recruit participants to work for the unions after the effective date of the Act without 

prejudice to their public pension benefits. 

The Act'samendments to 40 ILCS 5/I 1-2l5(c)(3) therefore treat Laborers' Local 

1001 differently from similarly situated unions that represent participants in other pension funds 

established by the Pension Code and there is no rational basis related to.a legitimate state interest 

for this discriminatory treatment of Laborers' Local 1001. 

Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 5/11-215(c)(3) to Laborers' Fund participants will violate the Equal. 

Protection Clause of the UnitedStatcs Constitution causing Laborers' Fund participants, 

including Mr. Senese and other Laborers' Local 1001 members, and Laborers' Local. 1001 

irreparable injury for which there is no adequate remedy at law. 

BENEFITS BASED ON A UNION SALARY EARNED 
WHILE ON LEAVE OF ABSENCE 

COUNT IY.A 
Violation of the Pension Benefits Clause of the Illinois Constitution 

(Roehelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CT(J, and 
IBE.W Local 9 vs. Municipal Fund and Municipal Fund Board) 

Plaintiffs reallcge and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

2. 	Under the Pension Benefits Clause of the Illinois Constitution, the pension 

benefits of current Municipal Fund participants constitute an "enforceable contractual 

relationship, the benefits of which shall not be diminished or impaired." 
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3. 	By unilaterally eliminating the right of current Municipal Fund participants to 

pension benefits based in whole or in part on a union alary earned while on leave of absence, 

the Act's amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) substantially diminish and impair 

the vested pension benefits of current Municipal Fund participants in..violation of the Pension 

Benefits Clause of the Illinois Constitution. 

	

4; 	Municipal Fund's and Municipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-138(g-1) & 518-233(e) to current•Municipal Fund pariicipants will 

violatethe Pension. Benefits Clause of the Illinois Constitution, causing Ms. Carmichael, Mr. 

Lopez. Mr. Mahoney, Mr. Notaro, and other CTU and [DEW Local 9. members andthe CTU and 

I13EW Local 9 irreparable injury for which there is no adequate remedy at law. 

COUNT IV.B 
Violation of the Contracts Clause of the Illinois Constitution 

(Rochelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTh, and 
1.BEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

Plaintiffs rcallcge and specifically incorporate by reference paragraphs. I through 

147 preceding the Counts as this paragraph. 

	

2. 	Pursuant to the Contracts Clause of theillinois Constitution the State shall pass 

"[nd] law impairing the obligation of contracts ...."Ill. Const. (1970), Art. I, § 16. 

Pursuant to the Pension Benefits Clause of the Illinois Constitution, pension 

benefits provided in the Pension Code are an enforceable contractual relationship. 

The Contracts Clause of the Illinois Constitution restricts defendants from 

enforcing laws that substantially impair vested pension benefits provided in the Pension Code. 

	

5. 	By unilaterally eliminating the right of current Municipal Fund participants to 

pension benefits based on a union salary earned on a leave of absence, the Act's amendments to 
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40 ILCS 5/8-138(g.1) & 5/8-233(e) substantially diminish and impair the vested contractual 

rights of current Municipal Fund participants. 

By unilaterally eliminating.the dght of its current and former employees.to 

pension benefits based on a union salary earned ona leave of absence for which the CTU has 

made substantial contributions to the Municipal, Fund based on. its enployees' union salaries, the 

Act's amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) substantially diminish and impair the 

CTU's vested contractual, rights. 	 - 

Municipal Fund's and.Municipal Fund Board's application of the Act's 

amendments to 40.ILCS 5/8-138(g-1') & 5/8-233(e) to current Municipal Fund participants 

would be neither reasonable nor necessary to the advancement of a legitimate public purpose. 

MunicipaL Fund's and Municipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) to current Municipal Fund participants will 

violate the Contracts Clause of the Illinois Constitution bausing Ms Carmichael, Mr. Lopez, Mr. 

Mahoney, Mr. Notaro, and other CT U and IBEW Local 9 members and. the CTU and 1BEW 

Local 9 irreparable injury for which there is no adequate remedy at law. 

COUNT IV.0 
Violation of the Contracts Clause of the United States Constitution 

(Rochelle Carmichael, Anthony Lopez, John Mahoney, .loseph Notaro, the CTU, and 
IBEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

Plaintiffs rcallcge and specifically incorporate by reference paragraphs! through 

147 preceding the Counts as this paragraph. 

2. 	The Contracts Clause of the United States Constitution declares .that."(n]o state 

shall ... pass any ... law impairing the obligations ofcontrdcts ...... U.S. Const. Art. 1, § 10 

3, 	Pursuant to the Fension Benefits Clause of the Illinois Constitution, pension 

benefits provided in the Pension Code are an enforceable contractual relationship. 
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The Contracts Clause of the United States Constitution restricts defendants from 

enforcing laws that substantially impair vested, pension benefits provided in the Pension Code. 

By unilaterally eliminating the right of current Municijal Fund participants to 

pension benefits based on a union salary earned on a leave of absence, the Act's amendments to 

40 ILCS 5/8-138(g-1) & 5/8-233(e) suibstantially.diminish and impair the vested contractual 

rights of current Municipal Fund participants. 

By unilaterally eliminating the right of its current and.former employees to 

pension benefits based ou.a union salary earned on a leave ofabsencefor which the CTUhas 

made substantial contributions to the Municipal Fund based on its employees' union salaries, the 

Act's amendments to 40 ILCS 5/8-I 38(g-l) & 5/8-233(e) substantially diminish and impair the 

dO's vested contractual rights. 

Municipal Fund's and Municipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-1 38(g- 1) & 5/8-233(e) to current Munieipal.Fund participants 

would be neither reasonable nor necessary to the advancement of a. legitimate public purpose. 

8. 	Municipal Fund's and Municipal Fund Board's application, of the Act's 

amendments to 40 1LCS 5/8-138(g-1.) & 518-233(e) to current Municipal Fund participants will 

violate the Contracts Clause of the United. States Constitution causing Ms. Carni ichael., Mr. 

Lopez, Mr. Mahoney, Mr. Notaro, and other CTU and IBE\V Local 9 members and the CTO and 

IBEW Local 9 irreparable injury for which there is no adequate remedy at law. 

COUNT IV.D 
Violation of the Takings Clause of the Illinois Constitution 

(Rochelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and 
IBEW Local 9 vs. Municipal Fund and Municipal 'Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 
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2. 	Pursuant to the Takings Clause of the Illinois Constitution, "[p]rivate properly 

shall not be taken or damaged for public use without just compensation as provided by law." Ill. 

Const. (1970), Art.l, § 15. 

Current Municipal Fund participants have vested contractual rights to, and a 

legitimate, investment backed, expectation that they would receive, the pension benefits 

specified in the Pension Code in effect when they first became participants in the Municipal 

Fund, and any subsequent improvements to those benefits, and those 'rights are protected 

propetty under the Takings Clause of the Illinois Constitution. 

	

4. 	By unilaterally eliminating the right of current Municipal. Fund participants to a. 

pension benefit based on a unionsalary earned while on leave of absence, the Act's amendments 

to 40 ILCS 5/81.38(g-1) & 5/8-233(e) substantially diminish and impair thc'vcstèd pension. 

benefits of current Municipal Fund participants without just compensation. 

Municipal Fund's and Municipal Fund Board's application of the Act's 

amendments to 46 ILCS 5/8-138(g-1) & 5/8-233(e) to current Municipal Fund participants will 

violate the Takings Clause of the Illinois Constitution causing Ms. Carmichael, Mr. Lopez, Mr. 

Mahoney, Mr. Notaro., and other Cf U and IBEW Local 9 members and the CTU and IBEW 

Local 9 ireparable injury for which there is no adequate remedy at law. 

COUNT IV.E 
Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution 

ocheile Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and 
IBEW Local 9 vs Municipal Fund and Municipal Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

	

2. 	The Takings Clause of the United States Constitution states "private property 

(shall not) be taken for public use, without just compensation." U.S. Const. Amend. V. 
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The Takings Clause of the United States Constitution is binding on the states 

through the 14th Amendment. 

Current Municipal Fund participants have vested contractual rights to, and a 

legitimate, investment backed expectation that they would receive, the pcnsiou benefits specified 

in the Pension Code in effect when they first became participants in the Municipal Fund,, and any 

subsequent ittprovements to those benefits, and those rights are protected property under the 

14th Amendment and Takings Clause of the United States Constitution. 

By unilaterally eliminating the right of current Municipal Fund participants to a 

pension based on a union salary earned while on leave of absence, the Act's amendments to 40 

ILCS 518-139(g-1) & 5/8-233(e) substantially diniinish.and impair the vested pension benefits of 

current Municipal Fund participants without just compensation. 

Municipal Fund's and Municipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-138(g-1) &.5/8-233(e) to current Municipal Fund participants will 

violate the 14th Amendment of the United States Constitution causing Ms. Carmichael., Mr. 

Lopez, Mr. Mahoney, Mr. Notaro, and. other CTU and. IBEW Local 9 members and the CTU and. 

IBEW Local 9 irreparable injury for which there is no adequate remedy at law. 

COUNT IVY 
Violation, of the Equal Protection Clause of the Illinois Constitution 

(Rochelie Carmichael, Anthony Lopez, John Mahoney, Joseph Nátaro, the CTU, and 
IBEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

The Equal Protection Clause of the Illinois Constitution provides that "[n] 

person shall . . . be denied the equal protection of the laws." Ill. Const. (1970) Art. I, § 2. 
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.3. 	The ACE'S amendments to 40 ILCS 5/8-138(g-i) & 5/8-233(e)eliminte the right 

of Municipal Fund participants to pension benefits based on a union salary earned while.Qn a 

leave of absence. 

After the Act, individuals similarly situated to MunicipalFund participants in all 

material respects who are participants in oLher pension funds established by the Pension Code 

continue to have.the right to pension benefits based ona union salary earned while on a leave of 

absence. 

in order to receive any credit in the Municipal Fund for employment with a union 

while on a leave of absence, the Pension Code following the Act's amendments also requires 

Municipal Fund participants or their union employers, including the CTU and IBEW Local 9, to 

make or have made contributions to the fund based on the participant's union salary while 

allowing the participantto receive a pension bencflt based only ona lower municipal salary 

earned before the leave of absence. 

After the Act, on information and belief, no other similarly situated public 

pension fund participant or employer (with the exception of similarly situated Laborers' Fund 

participants and union employers), covered by the Pension. Code are required to make, or have 

made contributions to the funds based on one salary while being allowed to receive a pension 

benefit based only on some other lower salary. 

The Act's amendments to 40 ILCS 518-138(g-1) & 5/8-233(e) treat Municipal 

Fund participants, who earn or earned salaries from a union while on a leave of absence, and 

their union employers, including Ms. Carmichael, Mr. Lopez, Mr. Mahoney, and Mr. Notaro, 

and other CTU and IBE\V Local 9 members and the CTU and IBEW Local 9 differently from 

other similarly situated Municipal Fund participants and employers and differently from 
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similarly situated, participants and employers (including union employers) covered by other 

pension funds established by the Pension Code, and (here is. no. rational basis related to a 

legitimate state interest for this discriminatory t.Eeatment of cenai'u Municipal'Fund participants 

and their union employers. 

	

8. 	Municipal Fund's and Municipal Fund Board's application of theAct's 

amendments' to 40 ILCS 5/8-I 38(g-1) & 5/8-233(e) to Municipal Fund participants and their 

union employers will violate the Equal Protection Clause of the Illinois Constitution causing Ms. 

Carmichael, Mr; Lopez, Mr. Mahoney, Mr. Notaru, and other CTlJ and 1BEW Local 9 members 

and the CTU and IBE'sV Local 9 irreparable injury for Which there is no adequate remedy at Jaw. 

COUNT IV'.G 
Violation of the Equal Protection Clause of the United States Constitution 

(flochelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and 
WEW Local 9 v. Municipal Fund and Municipal Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I. through 

147 preceding the Counts as this paragraph. 

	

2. 	The Equal Protection Clause of the United States Constitution provides that no 

state shall "deny to any person within its jurisdiction the equal protection of the.laws." U.S. 

Const., Amend. XIV, § 1. 

The Act's amendments to 40 ILCS 5/8-138(g-1) &: 5I8-233(e eliminate the right 

of Municipal Fund participants to pension benefits based on a union salary earned, while on. a 

leave ofabsence. 

	

4. 	After the Act 4  individuals similarly situated to Municipal Fund participants in all 

material respects who are participants in other pension funds established by the Pension, Code 

continue to have the right to pension benefits based on a union salary earned.while on a leave of 

absence. 
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In order to receive any credit in the Municpal Fund for employment with a union 

while on a leave of absence, the Pension Code following the Act's amendments also requires 

Municipal Fund participants or their union employers, including the CII] and IBEW Local 9, to 

make or have made contributions to the fund based on the participant's union salary while 

allowing the participant to receive a pension benefit based only on a lower municipal salary 

earned before the leave of absence. 

After the Act, on information and be!ief, no other similarly situated public 

pension fund participant or employer (with the exception of similarly situated Laborers' Fund 

participants and union employers) Covered by the Pension Code is required to make or have 

made contributions to the funds based on one salary while being allowed to receive a pension 

benefit based only on some othcr lower salary. 

The Act's amendments to 40 ILCS 5/8-138(g-I) & 5/8-233(e) treat Municipal 

Fund participants, who earn or earned salaries from a union while on a leave of absence, and 

their union employers, including Ms. Carmichael, Mr. Lopez, Mr.. Mahoney, Mr. Notaro, and 

other CTU and [FlEW Local. 9 members, the CTU, and [BE\V Local 9 differently from other 

similarly situated Municipal Fund partieipantsand. employers and differently from Similarly 

situated participants and employers (including union employers) covered by other pension funds 

established by the Pension Code, and there is no rational basis related to a legitimate state 

interest for this discriminatory treatment of certain Municipal Fund participants and their union 

employers. 

8. 	Municipal Fund's and Municipal Fund Board's application of the Act's 

amendments to4O ILCS 5/8-138(g-1) & 5I8-233(e) to Municipal Fund participants and their 

union employers will violate the Equal Protection Clause of the United States Constitution 
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causing Ms. Cannichaci, Mr. Lopez, Mr. Mahoney, Mr. Notaro, and other CTU and IBEW Local 

9 members and the CTUand IBEW Local 9 irreparable injury for which thereisno adequate 

remedy at law.. 

COUNT IV.HY 
Violation of the Separation of Powers Clause of the Illinois Constitution 

(Rochelle Carmichael, Anthony Lopez; John Mahoney, Joseph Notaro, the CTU, and 
IBEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

Plaintiffs.reallege and specifically incorporate by reference paragraphs 1 through 

14.7 preceding the Counts as this paragraph. 

The Separation of Powers Clause of the [hinds Constitution provides that: "The 

legislative, executive and judicial branches are separate. No branch shall exercise powers 

properly belonging to another," ill. Const. (1970) Art. H. j I. 

The Separation of Powers Clause prohibits the Illinois General Assembly from 

exercising a power that is judicial in character. 

Once a statute has been lawfully enacted, the judiëial branch alone has the power 

to definitively construe and interpret the statute and any conflict with Other legislative 

enactments and to adjudicate the rights of parties under the statute. 

Before the passage of the Act, the clear statutory languageof 40 RCS 5I$ 138 & 

5/8-226 gave Municipal Fund participants the right to calculate their salary base for pension 

purposes using a union salary earned while on a leave of absence and, on information and belief, 

these statutes were consistently interpreted to grant Municipal Fund participants that right 

.6. The Act amended 40 !LCS 5/8-I. 38(g-l) and added a new paragraph (e) to 40 

ILCS 5/8-233 stating that Article S of the Pension Code '.shall not, be construed" to authorize 

Municipal Fund participants to calculate their salary base for pension purposes using 'a union 

78 

WBMITTED - 184043 - uWtynf2WmWflut8Zt4MA 	 C 133 



122793 

salary earned while on a leave of absence. The Act further provided that this "subsection (e) is a 

declaration of existing law and shall not be construed as a new enactment." 

The General Assembly adopted the amendments to 40 ILCS 518.1 38(g- I) & 5/8-

233 in order to require the Municipal Fund Board to retroactively reduce the pension.amounts 

previously approved by the board for certain union officials because dfa public controversy 

concerning the size of their pensions. In any ease that might arise before the courts concerning 

those union officials' pension benefits, the Genera! Assembly also intended, to deny the courts 

the power to interpret independently the language of the Pension Code as it existed belb're the 

Act. 

By stating that the Act's amendments are a "declaration, of existing luw.and shall 

not be construed as a. new enactment" the Act, in violation of the Separation of Powers Clause of 

the Illinois Constitution, purports to retroactively interpret the statutory language of Article 8 of 

the Pension. Code and to deny the judicial branch of government the power to interpret and 

apply, consistent with the Pension. Benefits Clause, the clear statutory language adopted by a 

prior General Assembly. 

Municipal Fund's and Municipal Fund Board's retroactive application of the 

Act's amendments to 40 ILCS 5/8-138(g-1).and 40 ILCS 5/8-233(e) to current Municipal Fund 

participants so as to deny them the right to calculate their salary base for 'pension purposes using 

a union salary earned while on a leave of absence will violate the Separation of Powers Clause of 

the Illinois Constitution causing Ms. Carmichael, Mr. Lopez, Mr..Mahoney, Mr. N'otaro, and 

other CTU and IBEW Local 9 members and the CTU' and EBEW Local 9 irreparable injury for 

which there is no adequate remedy at law. 

79 

A-139 
C 134 



122793 

COUNTS V.A TOV.H CHALLENGING THE ACT'S AMENDMENTS TO 40 ILCS 

COIJNT V.A. 
Violation of the Pension Benefits Clause of the Illinois. Constitution 

(Oscar Flail, Michael Scñese, David Torres, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffsreallege and specifically incorporate by reference paragraphs i through 

147 preceding theCounts as this paragraph. 

Under the Pension Benefits Clauseof the Illinois Constitution, the pension 

benefits of current Laborers' Fund participants constitute an "enforceable contractual 

relationship, the benefits of which shall.not be diminished or impaired." 

By unilaterally eliminating the right of current Laborers' Fund participants to 

pension benefits based on a union salary earned while on a leave of absence, the Act's 

amendments to 40 ILCS 5111-134(1-1) & 5/11-217(c) substantially diminish and impair the 

vested pension benefits of current Laborers' Fund participants in violation.of the Pension 

Benefits Clause of the Illinois Constitution. 

Laborers' Fund's and Laborers' Fund Board's application of the AcCs 

amendments to 40 ILCS 5/1 1-134( -I) &. 5/11-217(e) to current Laborers' Fund participants will 

violate the Pension Benefits Clause of the Illinois Constitution, causing Mr. Hall, Mr. Senese, 

Mr. Tortes, and other Laborers' Local 1001 members and Laborers' Locals 1.001 irreparable 

injury for.which there is no adequate remedy at law. 
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COUNT V.B 
Violation of the Contracts Clause of the Illinois Constitution 

(Oscar Flail, Michael Senese, David Torres, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

1 	Pursuant to the Contracts Clause of the Illinois Constitution the State shall pass 

"[no] law impairing the obligation of contracts ...."Ill. Const (19.70); Art, 1, § 16. 

Pursuant to the Pension Benefits Clause of the Illinois Constitution; pension 

benefits providedin the Pension Code are an enforceable contractual relationship. 

The Contracts Clause of the Illinois Constitution restricts defendants from 

enforcing laws that.substantially impair vested pension benefits provided in the Pension Code. 

By unilaterally eliminating the right of current Laborers' Fund participants to 

pension benefits based on a union salary earned while on a leave of absence, the Act's 

amendments to 40 ILCS 511 1-134(t-1) & 5/11-217(c) substantially diminish and impair the 

vested pension benefits of current Laborers' Fund participants. 

By unilaterally eliminating the right of their current and former employees to 

pension benefits based on a union salary earned on a leave of absence for which Laborers' Local 

1001 has made substantial contributions to the Laborers' Fund based on their respective 

employees' üñion salaries, the Act's amendments to 40 ILCS 5/1 1-1 34(f- 1) & 5/11-217(e) 

subsiantially,diminish and impair Laborers' Local 1001's vested contractual rights. 

Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 5/11-134(1-1) & 5/11-217(e) to current Laborers' Fund participants 

would be neither reasonable nor necessary to the advancement of a legitimate public purpose. 
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8. 	Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendtnentso 40 ILCS 5/1 l-134(f1) & 5/I 1-217(e) to current Laborers' Fund participants will 

viokte the Contracts Clause of the Illinois Constitution causing Mi. Hall, Mr. Senese, Mr. 

Torres, and other Laborers' Local 1001 members and Laborers' Local 1001 irreparable injury for 

which there is no adequate remedy at law. 

COUNT V.0 
Violation of the Contracts Clause of the United States Constitution 

(Oscar Hull, Michael Senese, David Torres, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallegc and specifically incorporate by reference paragraphs I thwugh 

147 preceding the Counts as this paragraph. 

	

2. 	The Contracts Clause of the United States Constitution declares that "Ln]o state 

shall. . .pass.any ... law impairing the obligations.of contracts ...." U.S. Const. Art. 1, § 10. 

Pursuant to the Pension Benefits Clause of the Illinois Constitution, pcnsion 

benefits provided in the Pension Code are an enfotteable contiactual relationship. 

	

4. 	The Contracts Clause of the United. States Constitution restricts defendants from. 

enforcing laws that substantially impair vested pension benefits provided in the Pension Code. 

By unilaterally eliminating the right of current Laborçrs' Fund participants to 

pension benefits based on a union salary earned while on a leave of absence, the Act's 

amendments to 40 ILCS 5/I I-134( -I) & 5/11-217(e) substantIally diminish and impair the 

vested pension benefits of current Laborers' Fund participants. 

	

6. 	By unilaterally eliminating the right of their current and former employees to 

pension benefits based on a union salary earned on a leave of absence for which Laborers' Local 

1001 has.made substantial contributions to the Laborers' Fund based on its employees' union 

82 

A-142 
C 137 



122793 

salaries, the Act's amendments to 40 ILCS 5/I 1-134(f-1) & 5/11-217(e) substantially diminish 

and impair Laborers' Local 1001's vested contractual rights. 

Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 5/11-1 34(1-1) & 5/11-217e) to current Laborers' Fund participants 

would: be neither reasonable nor necessary to the advancement of a legitimate public purpose. 

	

8. 	Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to.40 tICS 511 1-134(f-l) & 5111-217(e) to current Laborers' Fund participants will 

violate the Contracts Clause of the Illinois Constitution causing Mr. FlaIl, Mr. Senesc i  Mr. 

Torres, and other Laborers' Local 1001 members and Laborers' Local 1001 irreparable injury for 

which there is no adequate remedy at law. 

COUNT V.1). 
Violation of the Takings Clause of the Illinois Constitution 

(Oscar Hall, Michael Senese, David Torres, and. Laborers' Local .1.001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

1.47 preceding the Counts as this paragraph. 

Pursuant to the Takings Clause of the Illinois Constitution, "[p]rivate property 

shall, not be taken or damaged for public use without just compensation as provided by law." .111. 

Const. (1970), Art. I, § 15. 

	

3. 	Currcnt Laborers' Fund participants have vested contractual rights to, and a 

legitimate, investment backed expectation, that they would receive, the pension benefits specified 

in the Pension Code in effect when they first became participants in the Laborers' Fund, and any 

subsequent improvements to those benefits, and those rights are protected property under the 

Takings Clause of the Illinois Constitution. 
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By unilaterally eliminating the right of current Laborers' Fund participants and 

retirees.to  pension benefitsbased on a union salary earned while on a.leave of abcnce, the Act's 

amendments to 40 ILCS 5/11-134(f-1) &.5/ll-2l7(e) substantially diminish and impair the 

vested pension bcnefits.of current Laborers' Fund participants without just compensation. 

Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40.ILCS 5/I1134(ftI) & 5/11-21:7(e) to current Laborers' Fund participants will 

violate,the. Takings Clause of the Illinois Constitution causing Mr. Flail, Mr. Senese, Mr. Tortes, 

and other Laborers' Local. 1001 members and Laborers' Local 1001 irreparable injury for which 

there is no adequate remedy at law. 

COUNTV.E 
Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution 

(Oscar Hall, Michael Senese, David .Torres, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1. through 

147 preceding the Counts as this paragraplt 

The Takings Clause of the IJnited States Constitution states "private property 

[shall not] be taken for public use, withoutjust compensation." U.S. Coust. Amend. V. 

The.Taking8 Clause of the United States Constitution is binding on the states 

through the 14th Amendment. 

Current Laborers' Fund participants have vested contractual rih.ts to, and a 

legitimate, investment backed expectation that they would receive, the pension benefits specified 

in the Pension Code in effect when they first became participants in the Laborers' Fund, and any 

subsequent improvements to those benefits, and those rights are protected property under the 

14th Amendment and Takings Clause of the United States Constitution. 
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By unilaterally eliminating the right of current Laborers' Fund participants to 

pension benefits based  aria union salary earned while on a leave of absence, the Act's 

amendments to 40 ILCS 5/I1 -.1 34(f- I) & 5/11-217(e) substantially diminish and impair the 

vested, pension benefits of current Laborers' Fund participants without just compensation. 

Laborers' Fund's and Laborers' Fund Board's application oithe Act's 

amendments to 40 ILCS 5/I l.134(ILI) & 5/11-217(e) to current Laborers' Fund participants will 

violate the 14th Amendment of the United States Constitution causing Mr.. Hall, Mr. Senese, Mr. 

Tones, and other Laborers' Local 1001 members and Laborers' Local 1001 irrcparable injury for 

which there is no adequate remedy at law. 

COUNT V'.F 
Violation of the Equal Protection Clause of the Illinois Constitution 

(Oscar Hall, Michael Series; David Tortes, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporateby reference paragraphs I through 

147 preceding the Counts as this paragraph. 

2.. 	The Equal. Protection Clause of the Illinois Constitution provides that "[nb 

person shall . . be'dcnicd the equal protection of the laws." 111. Const. (1970) Art. I, § 2. 

The Act's amendments to 40 !LCS 5/1 l.-l34(tl) & 5/11-217(e) eliminate the 

right of Laborers' Fund participants to pension benefits based on a union salary earned while on 

a leavcof absence. 

After the Act, individuals similarly situated to Laborers' Fund participants in all 

material respects who are participants in other pension funds established by the Pension Code 

continue to have the right to pension benefits based on a union salary earned while on a leave of. 

absence, 

85 

A-145 

3IJBMITTED - 113408 - 	 C 140 



122793 

In order to receive any credit inthe.Laborers' Fund for employment with a union 

while on a leave of absence, the Pension Code following the Act's amendments also.requires 

Laborers' Fund participants or their uniob employers, including Laborers' Local 1001, to make 

or have made contributions to the find based on.the participant's union salary while allowing the 

participant to receive a pension benefit based only on a lower municipal salary earned before the 

leave of absence. 

6. 	After the.Act, S information and belief, no other similarly situated public 

pension fund participant or employer (with the excejtion of sixnilrly situated Municipal Fund 

participants and union employers) covered by the Pension Code are required to make or have., 

made contributions to the finds based on one salary while being allowed to receive a pension 

benefit based only on some other lower salary. 

The Act's amendments to 40 ILCS 5/11-134(14) & 5/1 1-217(e) treat Laborers' 

Fund participants, who earn or earned salaries from a. union while on a leave of absence, and 

their union employers, including Mr. Hall, Mr. Senese, Mr. Torres, and other Laborers' Local 

1.001 members and Laborers' Local 1001 differently from other sint larly situated Labor&s' 

FUnd participants and employers and differently from similarly situated participants and 

employers (including union employers) covered by other pension funds established by the 

Pension Code, and there is.no rational basis related to a legitimate state interest for this 

discriminatory treatment of certain Laborers' Fund participants and their union employers. 

8 	Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 51I1- 134(f-1) & 5/11-217(e) to Laborers' Fund participants andtheir 

union employers will violate the Equal Protection Clause of the Illinois Constitution causing Mr. 
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Hall, Mr. Senese, Mr. Tortes, and other Laborers.' Local 1001 members and Laborers' Local 

1001 irreparable injury for which there is no adequate remedy at law. 

COUNT V.G 
V,iolation.of the Equal Protection Clause of the United States Constitution 

(Oscar Hall, Michael Senese, David Torres, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

The Equal Protection Clause of the United States Constitution provides that no 

state shall "deny to any person within its jurisdiction the equal protection, of the laws;" U.S. 

Const., Amend. XIV, § 1. 

The Equal Protection. Clause of the Illinois Constitution. provides that "[n] 

person shall... be denied the equal protection of the laws." Ill. Const. (1 970).Art. 1, § 2. 

The Act's amendments to 40 ILCS 5/I1-I 34(1-I) & 5/11-217(c) eliminate the 

right, of Laborers' Fund, participants to pension benefits based on a union salary earned while on 

a leave of absenee 

After the Act, individuals similarly situated to Laborers' Fund participants in all 

material respects who are participants in other pension.funds established by the Pension Code 

continue'to have the right to pension benefits based on a union salary caned while on a leave of 

absence. 

In order to receive any credit in the Laborers Fund for employment with a union 

while on,a leave of absence, the Pension Code following the Act's amendments also requires 

Laborers' Fund participants or their union employers, including Laborers' Local 1.001, to make 

or have made contributions to the fund based on the participant's union salary while allowing the 
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participant to receive a pension benefit based only on a lower municipal salary earned before the 

leave of absence. 

After the Act, on information and belief, no other similarly situated public 

pension fund participant or employer (with the exception of similarly situated Municipal. Fund 

pafticipants and union employers) covered by the Pension Code are required to make or have 

made contributions to the.funds based on one salary while being allowed to receive a pension 

benefit based only on some other lower salary. 

The Act's amendments to 40 ILCS 5/1 1-l34(f-I) & 5/I i-2I7(e) treat Laborers' 

Fund participants, who earn or earned salaries from a union while on a leave of absence, and 

their union employers, including Mr. Hall, Mr. Senese, Mr. Tones, and other Laborers' Local 

1001 mcmbers and Laborers' Local 1001 differentl.y from other similarly situated Laborers' 

Fund participants and employers and differently from similarly situated participants and 

employers (including union employers) covered by other pension funds established by the 

Pension Code, and.there is no rational basis related to a legitimate state interest for this 

discriminatory treatment of certdin Laborers' Fund participants and their union employers. 

Laborers' Fund's and. Laborers' Fund. Board's application, of the Act's 

amendments to 40 !LCS 5/11 -1 34(f- 1) & 5/1. 1-21 7(e) to Laborers' Fund participants and. their 

union employers will violate the Equal. Protection Clause of the United States Constitution 

causing Mr. Hall, Mr. Senese, Mr. Tones, and other Laborers' Local .1001 members and 

Laborers' Local 1001 irreparable injuryfor which there is no adequate remedy at law, 
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COUNT V.fl 
Violation of the Separation of Powers Clause of the Illinois Constitution 
(Oscar Hall, Michael Senese, David Torres, and Laborers' Local lOOt 

vs. Laborers' Fund and.Laborcrs' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

The Separation of Powers Clause of the 'Illinois Constitution provides that: "The 

legislative, executive and judicial branchcs are separate. No branch shall exercise powers 

properly belonging to another." Ill. Const.(1970) Art. II, § I. 

The Separation ot'Powcrs Clause prohibits the Illinois General Assembly from. 

exercising a power that is judicial in character. 

Once a statute has been lawfully enacted, the judicial branch alone has the power 

to definitively construe and interpret the statute and any conflict with other legislaiiv 

enactments and to adjudicate the rights of parties under the statute. 

Before the passage of the Act,, the clear statutory language of 40 ILCS 5/11-134 & 

5/11-215 gave Laborers' Fund participants the right to calculate their salary base for pension 

purposes using a union salary earned while on a leave of absence and, on information and belief. 

these statutes were consistently interpreted to grant Laborers' Fund participants that right. 

The Act. amended 40 ILCS 5/I1-I 34(f- 1) and added a new paragraph (e) to 40 

5/1.1-217 stating that Article 11 of the Pension Code "shall not be construed" to authorize 

Laborers' Fund participants to calculate their salary base for pension purposes using a union 

salary earned while on a leave of absence, The Act fiarthcr provides that this "subsection (e) is a 

declaration of existing law and shall not be construed as a new enactment." 

The General Assembly adopted the, amendments to 40 ILCS 5/1. 1-1.34(f-i). & 

5111-217 in order to require the Laborers' Fund Board to retroactively reduce the pension 
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amounts previously approved by the board for certain union officials because of a public 

controversy concerning the size of their.pensions. In any case that might arise before the.courts 

concerning those union officials' pension benefits, the Generat Assembly also intended to deny 

the courts the powcr to interpret independently the language of the Pension Code as it existed, 

before the Act. 

By stating that the Act's amendments are a 'declaration of ex:isting law and shall 

not be construed as a new enactment" the Act, in violati.on.of the Separation of Powers Clause of 

the illinois Constitution, purports to retroactively interpret the statutory language of Article LI of 

the Pension Code and to deny the judicial branch of government the power to interpret and 

apply, consistent with the Pension Benefits Clause, the clear statutory language adopted by a 

prior General Assembly. 

Laborers' Fund's and Laborers' Fund Board's retroactive application of the Act's 

amendments to 40 ILCS 5/11 -134(1-1) & 5/11-217(è) to current Laborers' Fund participants so 

as to deny them the right to calculate their salary base for pension purposes using a union salary 

earned whil.e on a leave of absence will violate the Separation of Powers Clause of the Illinois 

Constitution causing Mr. Hall, Mr. Senese, Mr. Tortes, and other Laborers' Local 1001 members 

and Laborers' Local 1001 irreparable injury for which there is no adequate remedy at law. 

COUNT VI.A 
Violation of the Pension Benefits Clause of the Illinois Constitution 

(John.Mahoney, Joseph Notaro, and WEW Local 9 vs. 
Municipal Fund and Municipal Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs. I through 

147 preceding the Counts as this paragraph. 
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2. 	Under the Pension Benefits Clause of the Illinois Constitution, the pension 

benefits of current Municipal Fund participants constituth an "enforceable contractual 

relationship, the benefits of which shall not be diminished or impaired." 

By unilaterally eliminating the right of current Municipal Fund participants to 

receive credit in the fund for employment with 1BEW Local 9, if the participant receives credit. 

for the sametime in a pension.plan established by an organizatiOn affiliated with IBEW Local 9, 

the Act's amendments to 40 ILCS 5/8-226 substantially diminish and impair.the vested pension 

benefits of current Municipal. Fund participants in violation of the Pension Benefits Clause of the 

Illinois Constitution. 

	

4. 	Municipal Fund's and Municipal. Fund Board's application of the Act's new 

definition of the phrase.  "any pension plan established by the local labor organization" in 40 

IECS 5/8-226 to current Municipal Fund participants will violate the Pension Benefits Clause of 

the Illinois Constitution, causing Mr. Mahoney, Mr. Notaro.and other I.BEW Local 9 members 

and IBEW Local 9 irreparable injury for which [bert is no adequate remedy at law.. 

COUNT VL.B 
Violation of the Contracts Clause of the Illinois Constitution. 

(John Mahoney, Joseph Notaro, and IBEW Local 9 vs. 
Municipal Fund and Municipal Fund Board) 

Plaintiffs real.lege and specifically incorporate by reference paragraphs I through. 

147 preceding the Counts as this paragraph. 

	

2. 	Pursuant to the Contracts Clause of the Illinois Constitution the State shall pass 

"[no] law impairing the obligation of contracts ...." Ill. Const. (1970), Art.. I, § 1.6. 

Pursuant to the Pension Benefits Claue of the Illinois Constitution, pension 

benefits provided in the Pension Code are an enforceable contractual relationship. 

9.1 
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The Contracts Clause of the Illinois Constitution restricts defendants ri:on 

enforcing laws.that substantially impair vested pension benefits provided in the Pension Code, 

By unilatcratly eliminating the right of current Municipal Fund participants to 

receive credit in the fundfor employment with IBEW Local 9, if the participant receives credit 

for thesarne time in apensioñ plan established by an organization affiliated with IBEW Local 9,. 

the Act's amendments to 40 ILCS 5/8-226 substantiall.y diminish and impair the vested 

contractual rights of current Municipal Fund participants. 

Municipal Fund's and Municipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-226 to current Municipal Fund participants would be neither 

reasonable nor necessary to the advancement of a legitimate public purpose. 

Municipal Fund's and Municipal Fund Board's application.of the 'Acts 

amendments to 40 LLCS 5/8-226 to current Municipal Fund participants wlll'violate the 

Contracts Clauseof the Illinois Constitution causing Mr. Mahoney, Mr. Notaro,and other WEW 

Local 9 members and IBE\V Local 9 irreparable injury for which there is no adequate remedy at 

law. 

COUNT V1.0 
Violation of the Contracts Clause of the United States Constitution 

(John Mahoney, Joseph Notaro, and ifiEW Local 9 vs 
Municipal Fund and Municipal Fund Board) 

Plaintiffs rcallcgc and specifically incorporate by reference paragraphs I through 

1.47 preceding the Counts as this paragraph. 

The Contracts Clause of the United States Constitution declares that "(njo state 

shall . . . pass any ... . law, impairing the obligations of contracts . ..."U.S. Const. Art. I, § 10. 

Pursuant to the Pension Benefits Clause of the Illinois Constitution, pension 

benefits, provided in the Pension Code are an enforceable contractual. relationship. 
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4. 	The Contradts Clause of the United States Constitution restricts defendants from 

enforcing laws that substantially impair vested pension benefits provided in the Pension Code. 

S. 	By unilaterally eliminating the: rightof current Municipal. Fund participants to 

receive credit in the fund for employment With IBEW Local 9, iftlje participant receiveseredit 

for the same time in a pension plan established by an organization affiliated with IBEW Local 9, 

the Act's amendments to 40 ILCS5/8-226 substantiallydiminish and impair the vested 

contractual rights of current Municipal Fund participants. 

6. 	Municipal Fund's and Municipal Fund Board's application, of the Act's 

amendments to 40 ILCS 5/8-226 to current Municipal Fund participants would be neither 

reasonable nor necessary to the advancement of a legitimate public purpose. 

Municipal Fund's and Municipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-226 to current Municipal Fund participants will violate the 

Contracts Clause of the United States Constitution causing Mr. Mahoney, Mr. Notaro, and other 

IBEW Local 9 members and IBEW Local 9 irreparable injury for which there is no adequate 

remedy at law. 

COUNT VI.D 
Violation of the Takings Clause of the Illinois COnstitution 

(John Mahoney, Joseph Notaro, and IHEW Local 9 vs. 
Municipal FuOd and Municipal Fund Board) 

Plaintiffs reallege And specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts asthis paragraph. 

2. 	Pursuant to the Takings Clause of the Illinois Constitution, "[p]rivate property 

shall not be taken or dan'tagcd for public use without just compensation as provided by jaw." Ill. 

COnst. (1970), Art. 1, § 15. 
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Current Municipal. Fund participants have vested contractual rights to, and a 

legitimate, investment backed expectation that they would receive, the pension benefits specified 

in the Pension Code in effect when they first became participants in the Municipal Fund, and any 

subsequent improvements to those benefits, and those rights are protected property under the 

Takings Clause of the Illinois Constitution. 

By unilaterally eliminating the right of current Municipal Fund participants to 

receive credit in the fund for employment with i.BE\V Local 9, if the participant receives credit 

for the same time in a pension plan established by an organization affiliated with IBEW Local 9, 

the Act's amendments to 40 ILCS 5/8-226 substantially diminish and impair the vested pension 

benefits of current Municipal Fund participants without just compensation. 

MunicipaL Fund's and Municipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-226 to current Municipal Fund participants will violate the Takings 

Clause of the Illinois Constitution causing Mr. Mahoney, Mr. Notaro, and other IBEW Local 9 

members and IBEW Local 9 irreparable injury for which there is no adequate remedy at law. 

COUNT VLE 
Violation of the 14th Amendment (Unlawful Taking) of the 'United States Constitution 

(John Mahoney, Joseph Notaro, and 'IBFJW Local 9 vs. 
Municipal Fund and M unicipal Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

The Takings Clause of the United States Constitution states "private property 

[shall not] be taken for public use, without just compensation." U.S. Const. Amend. V. 

The Takings Clause of the United States Constitution is binding on the states 

through the 14th Amendment. 
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Current Municipal Fund participants Ii ave vested contnictual rights to, 'and a 

legitimate, investment, backed expectatiOn that they would receive; the pension benefits specif led 

in the Pension Code in effect when they first became participants in the MunicipaL Fund, and any 

subsequent improvements to those benefits, and those tights are protected property under the 

14th Amendment and Takings Clause of the United States Constitution. 

'S. 	By unilaterally eliminating the right of current Municipal Fund participants to 

receive credit in the fund for employment with IBE\V Local 9, if the participant receives credit 

for the same time in a pension, plan established by an organization affiliated with IBEW Local 9, 

the A.et's'an1endments to 40 ILCS 5/8-226 substantially diminish and impair the vested pension 

benefits of current Municipal Fund participants without just compensation.. 

6. 	Municipal Fund's and Municipal Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-226 to current'Municipai Fund participants will violate the 14th 

Amendment of the United States Constitution causing Mr. Mahoney, Mr. Nbtaro,. and other 

LE3EW Local:9 members and IBEW Local 9 irreparable injury for which there is no adequate 

remedy at law. 

COUNT VIJ 
Violation of the Equal Protection Clause of the Illinois Constitution 

(John Mahoney, Joseph Notaro, and IREW Local 9 vs. 
Municipal Fund and Municipal Fund Board) 

Plaintiffs realtege and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

The Equal Protection Clause of the Illinois Constitution provides that'"[n]o 

person shall. . . be denied the equal protection of the laws." Ill. Const, (1970) Art. I; § 2. 

The Act's amendments to 40 ILCS 5/8-226 eliminate the right of current 

Municipal Fund participants to receive credit in the fund for employment with IBEW Local. 9 if 
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the participant receives credit for the same tirue in apensionpian established by atorganizaUtnt 

affiliated with 1BEW Local 9. 

4. 	After the Act; individuals similarly situated to Municipal Fund participants in all 

material respects who are participants in other pension funds established by the Pension Code 

continue to have the right to receive credit in the respective funds.for.eniployment with unions 

when the participant receives credit for the same time in a pension plan established, by an 

organization affiliated with the union employer. 

5, 	The Act treats.Municipal Fund participants, including Mr. Mahoney.and Mr. 

Notaro, differently from similarly situated individuals who areparticipants in other peSion 

funds established by the code, and there is no rational basis related to a legitimate state interest 

for this discriminatory treatment of Municipal. Fund participants. 

6. 	Municipal Fund's and Municipal FundBoard'sapplication.ofthe.Act's 

amendments to 40 ILCS 5/8-226 to Municipal Fund participants will violate the Equal.Protection 

Clause of the Illinois Constitution causing Mr. Mahoney, Mr. Notaro, and other IBEW Local 9 

members and IBEW Local 9 irreparable injury for which there is no adequate remedy at law. 

COUNT VLG. 
Violation of the Equal Protection Clause of the United States Constitution 

(John. Mahoney, Joseph Notaro, and .EW Local 9 vs. 
Municipal Fund and Municipal Fund Board) 

Plaintiffs reallcgc and specifically incorporate byrcfàrcnee paragraphs I through 

147 preceding the Counts as this paragraph. 

The Equal Protection. Clause of the United States Constitution provides that no 

state shall "deny to any person. within its jurisdiction the equal protection of the laws." U.S. 

Const., Amend, XiV, § I. 
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The Act's amendments to 40 ILCS 5/8-226 eliminate the right of current 

Municipal Fund participants to receive credit..in the fund for.employment with IBEW Local 9 if 

the participant receives credit for the same titne in a pension plan established by an organization 

affiliated with IBEW Local 9. 

After the Act, individuals similarly situated to Municipal Fund participants.in all 

materiaL respects.who are.participants in other pension funds established by thePehsion Code 

continue to have the right to receive credit in the respective finds for employment with unions 

when the pirtieipara.receives credit for the same time in a pension plan established by an 

organization affiliated with the union employer. 

The Act treats Municipal Fund participants, including Mr. Mahoney and Mr. 

Notaro, difforentlyfrom similarly situated individuals who are participants in other pension 

fhnds established by the code, and thereis no rational basis related toa legitimate, state interest 

for this discriminatory treatment of Municipal Fund participants. 

6. 	Municipal Fund's and Municipal Fund Board's application of theAct's 

amendments to 40 ILCS 5/8-226 ¶0 Municipal.Fund participants will .violatc theEqual Protection 

Clause of the United States Constitution ëausing Mr. Mahoney, Mr. Notaro,and other IB.EW 

Local 9 members and..IBEW Local 9 irreparable injury for which there is no adequate remedy at 

law. 

COUNT VI.H 
Violation.of the Separation of Powers Clause of the Illinois Constitution. 

(John Mahoney, Joseph Notaro, and WEW Local 9 vs. 
Municipal Fund.and Municipal Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 
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The Separation of Powers Clause of the Illinois Constitution provides that: "The 

legislative, executive and judicial branches are separate. No branch shall exercise powers 

properlybelonging to another." ill. Const. (1970) Art. II, § 1. 

The Separation of Powers Clause prohibits the Illinois General Assembly from 

exercising a power that isjudicial in character. 

Once a statute has been lawfully enacted, the judicial branch alone has the power 

to definitive!y construe and interpret the statute and any conflict with other legislative 

enactments and to adjudicate the rights.of parties under the statute. 

Before the passage of the Act, the 40 .ILCS 5/8-226(c)(3) proviso limited 

Municipal Fund participants' right to receive credit in the fund for employment with a local labor 

organization while on a leave of absence only lithe participant received credit for the same time 

in "anypension plan established by the.local labor organization." 

AlsO before passage of the Act, thePension Code did not provide a statUtoiy 

definition of the phrase "any. pension plan established by the local labor organization," and on 

information and belief, the 40 TWS 5/8-226(c)(3) proviso was universally interpreted to apply 

onlytc., pension plans created by a "local labor organization" itself for its own employees and not 

to any other pension plans. 

The Act amended 40 ILCS 5/8-226 providing, for the first time, a statutory 

definition of the.phrase "any pension plan established by the local labor Organization" and stating 

that this "definition o.this phrase is a declaration, of existing law and shall notbe construed as a 

new enactment." 

8. 	The General Assembly adopted this new definition of the phrase "any pension 

plan established by the local labor organization" in. order to require the Municipal Fund Board to 
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retroactively reduce the pension amounts previously approved by the board for certain union 

officials because of a public controversy concerning the size of their pensions. In any case that 

might arise before the courts concerning those union officials' pension benefits, the General 

Assembly also intended to deny the courts the power to interpret independently the Language of 

the Pension'Codc asit c,iSted before the Act. 

By stating that the Act's new definition of the phrase "any pension plan 

established by the local labor organization" is a "declaration of existing law and shall not be 

construed as a new enactment" the Act, in violation, of the Separationof Powers Clause of the 

Illinois Constitution, purports to retroactively interpret the statutory language of Article 8 of the 

Pension Code and to deny the judicial branch, of government the power to interpret and apply, 

'consistent with the Pension Bcncfits Clause, the clear statutory language adopted by a 'prior 

General Assembly. 

Municipal Fund's'and Municipal 'Fund Board's application of the Act's 

amendments to 40 ILCS 5/8-226, purporting to change'retroacti.vel.y the interpretation, of the 

statutory phrase "any pension plan established by the local labor organization".to current 

Municipal Fund participants will violate the Separation of Powers Clause of the Illinois 

Constitution causing Mr. Mahoney, Mr. Notaro, and other IBEW Local 9 members and 1813W 

Local 9 irreparable injury for which there is no adequate remedy at law. 
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COUNT VI LA 
Violation of the Pension Benefits Clause of the Illinois Constitution 

(Oscar Hall, Michael Senese, David Torrcs, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

Under the Pension Benefits Clause of the illinois Constitntion, the pension 

benefits of current Laborers' Fund participants constitute an "enforceable contractual 

relationship, the benefits of which shall not be diminished or impaired," 

By unilaterally eliminating the right of current Laborers.' Fund participants to 

receive credit in the funds for employment with Laborers' Local. 1001, if the participant receives 

credit for the same time in it pensiun plan established by an orgauizaLiuri affiliated with Laborers' 

Local 1001, the Act's amendments to 40 ILCS 5/11-215 substantially diminish and impair the 

vested pension benefits of current Laborers' Fund participants in violation of the Pension 

Benefits Clause of the Illinois Constitution. 

Laborers' Fund's and Laborers' Fund Board's applieati.onof the.Act's new 

definition, of the phrase "any pension plan established by the local labor organization" in 40 

ILCS 5111-215 to current Laborers' Fund participants will violate the Pension Benefits Clause of 

the !llinois.Consti.tution,'causing Mr. Hall, Mr. Senese, Mr. Torres, and other Laborers' Local 

1001 rnembers'and Laborers' Locals 1001 irreparable injury for which there is no adequate 

remedy at law. 
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COUNT V1I.13 
Violation 01 the Contracts Clause o.the Illinois Constitution 

(Oscar Hall,.Michael Senese, David Torres, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and spbcifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

Pursuant to the Contracts Clause of the Illinois Constitutio.n the Stateshall pass 

"[no] law impairing the obligation of contracts ...."Ill. Const; (1970), Art. I, §16. 

Pursuant to the Pension Benefits Clause of the Illinois Constitution, pension 

beneFits provided in the Pcnsion Code are an enforceable contractual relationship. 

The Contracts Clause of the Illinois Constitution restricts defendants from 

enforcing laws that substantially impair vested pension benefits provided in the Pënsion.Code. 

By unilaterally eliminating the right of current Laborers' Fund participants to 

receive credit in the fund for employment with Laborers' Local 1001, if the participant receives 

credit for the same lime in a pension plan established by an organization affiliated with Laborers' 

Local lOOt, the Act's amendments to40 ILCS 5/11-215 substanliallydimnish and impair.the 

vested contractual rights of current Laborers' Fund participants. 

Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 5/11-215 to current Laborers' Fund participants would be neither 

reasonable nor necessary to the advancement of a leitimatè public purpose. 

.7 	Defendants' application of the. Act's amendments to 40 ILCS 5/1 1-2.tS to current 

Laborers' Fund participants will violate the Contracts Clause of the Illinois Constitution causing 

Mr. Rail, Mr. Senese, Mr. Torres, and other Laborers' Local 1.001 members and Laborers' Local 

1001 irreparabl.e injury for which there is no adequate remedy at law... 

H 
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COUNT VILC 
Violation of the Contracts Clause of the United States Constitution 

(Oscar Hall, Michael Senese, David Tortes, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I, through 

147 prcccding the Counts as this paragraph. 

The Contracts Clause of the United. States Constitution declares that "(njo state 

shall. .. pass any.. . law impairing the obligations of contracts ...." (J.S..Const. Art. I, § 10. 

Pursuant to the Pension Benefits Clause of the illinois Constitution, pension 

benefits provided in the Pension Code are an etiforceable contractual relationship. 

The Contracts Clause of the United States Constitution restrièts defendants from 

enforcing laws that substantially impair vested pension benefits provided in the Pension. Code. 

By unilaterally eliminating the right of current Laborers' Fund participants to 

receive credit in the fund for employment with Laborers' Local 1001 if the participant receives 

credit for the same time in a pension plan established by an organization affihiatedwith Laborers' 

Local 1001,the Act's amendments to40.ILCS 5/11-215 substantially diminish and impair the 

vested contractual rights of current Laborers' Fund. participants, 

Laborers' Fund's and Laborers' Fund Board's application ot'the Act:'s 

amendments to 40 ILCS 5/11-215 to current Laborers' Fund participants would be neither 

reasonable nor necessary to the advancement of a legitimate public purpose. 

Laborers' Fund's and Laborers' Fund Board's application, of the Act's 

amendments to 40 JLCS 5/I 1-2 1510 current Laborers' Fund participants will violate the 

Contracts Clause of.the United States Constitution causing Mr. Hall, Mr. Senese, Mr. Torres, and 

other Laborers' Local 1001 members and Laborers' Local 1001 irreparable injury for which 

there is no adequate remedy at law. 
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COUNT VH.D 
Violation of thc.Takings Clause.of the Illinois Constitution 

(Oscar Hall, Michael Senese, David Torres,and Laborers' Local 1.001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference,paragraphs 1 through 

147. preceding the Counts as this paragraph. 

Pursuantto the Takings Clause of the Illinois Constitution, "[p]rivate property 

shall not be taken or damaged for public use without just compensation as provided by Law." ill. 

Const. (1970), Art. L, §15. 

Current Laborers' Fund participants have vested contractual rights to, and a 

legitimate, investment backed expectation that they would receive, the pcnsion benefits specified 

in the Pension Code in effect when they first became participants in the Laborers' Fund, and any 

subsequent improvements to those benefits, and those tights areprotected. property under the 

Takings Clause of the Illinois Constitution. 

4. 	By unilaterally eliminating the right of current Laborers' Fund participants to 

reccive credit in the fund For employment with Laborers' Local 1001 if the participant receives 

credit for the same time in a ptnsion plan tstablishcd by an organization affiliated withLaborcrs' 

Local 1001, the Act's amendments to 40 ILCS 5/11-215 substantiallS'  diminish and impair the 

vested pension benefits of current Laborers' Fund participants withoutjust compensation. 

The Laborers' Fund's ond. Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 5/11-215 to current Laborers' Find participants will violate thetakings 

Clause.of the Illinois Constitution causing Mr. Flail, Mr. Senesc, Mr. Torres, and other Laborers' 

Local 1001 members and Laborers' Local 1001 irreparable injury for which there is no adequate 

remedy at law, 
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COUNT YH.E 
Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution 

(Oscar Hall, Michael Senese, DavidTorres, and Laborers' Local .100.1 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

The Takings Clause of the United States Constitution stales "private prOperty 

[shall not] be taken for public use, withOutjust compensation." U.S. Cont. Amend; V.. 

The Takings. Clause of the United States.Constitütion is binding on the states 

through the 14th Amendment.. 

Current Laborers' Fund participants have vested contractual rightsto, and a 

legitimate, investment backed expectation that they would receive, the pension benefits specified 

in the Pension Code in effect when they first became participants in the Laborers' Fund, and any 

subsequent improvements to those benefits, and those rights are protected property under the 

14th Amendment and Takings Clause of the United States Constitution. 

S. 	By unilaterally eliminating the right of curren.t Laborers' Fund participants to 

receive credit in the fund for employment with Laborers' Local. 1001, if the participant Eeccives 

credit for the same time in.a pension plan established, by an organization affiliated with Laborers' 

Local 1001, the Act's amendments to 40. ILCS 5/11-215 substantially diminish and impair the 

vested pension benefits of current Laborers' Fund participants without just compensation. 

6. 	Laborers'.Fund's and Laborers' Fund Board's application of the Act's 

amtndments to 40 ILCS 5/1 1-215 to current Laborers' Fund participants will violate the 14th 

Amendment of the United States Constitution causing Mr. Hall, Mr. Senese, Mr. Torres, and 

other Laborers' Local 1001 members and Laborers' Local 1001 irreparable injury, for which 

there is no adequate remedy at law. 

10.4 

,5Ufl 

SUBMITTED-to4fla-flWtmfYwwfl!mzt1fl4A 	 C 159 



COUNT V11'.F 
Violation of the Equal Protection Clause of the Illinois Constitution 

(Oscar Hall, Michael Senese, David Torres, and Laborers' Local 1001 
vs.. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs .1 through 

1,47 preceding the Counts as this paragraph. 

2. 	The Equal Protection Clause of the Illinois Constitution provides that "[rijo 

person shall. -. be denied the equal protection of the laws." ill. Const. (1970). 	Art. I, § 2. 

The Act's amendments to 40 ILCS 5/11-215 eliminate the right of current 

Laborers' Fund participants to receive credit, in the fund for employment with Laborers' Local 

1001, if the participant receives credit for the same time in a pension planestablished by an 

organizatior: affiliated with.Laborers' Local lOOt. 

After the Act, individuals similarly situated to Laborers' Fund participants in all 

material, respects who are participants in other pension funds established by the Pension Code 

continue to have the right to receive credit in the respective funds for employment with unions 

when the participant receiVes credit for the same time in, a pension planestablished by an 

organization affiliated with the union; employer. 

The Act treats Laborers' Fund participants, including Mr. Flail, Mr. Senee, and 

Mr. Torres, differently from similarly situated individuals who are participants in, or:retirees 

from, other pension funds established by the Pcnsion. Code', and there is no rational basis related 

to a legitimate state interest for this discriminatory treatment of Laborers' Fund 'participants. 

Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments. to 40 ILCS 5/I 1-215 to Laborers' Fund participants will violate the Equal 

Protection Clause o.thc Illinois Constitution causing Mr. Hall, Mr. Senese, Mr. Torres,.and other 

105 

A-I 65 
C 160 



122793 

Laborers' Locals 1001 members and Laborers' Local 1001 irreparable injury forwhich there is 

no adequate remedy at law. 

COUNT VILC 
Violation of the Equal Protection Clause of the United States Constitution 

(Oscar Flail, Michael Sencse,.David Torres, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through. 

147 preceding the Counts as this paragraph. 

	

2. 	The Equal Protection Clause of the United States Constitution provides that no 

state shall."deny to any person within its jurisdiction the equal protection of the laws?' U.S. 

Const.Amend. XIV, § 1. 

The Act's amendments to 40 ILCS 5/1 1-215 eliminate the right of current 

Laborers' Fund participants to receive credit in the fund for employment with Laborers' Local 

1001 if the participant receives or received credit for the same time in a pension plan established 

by an organization affiliated with Laborers' Local 1001. 

	

4. 	After., the Act, individuals similarly situated to Laborers' Fund participant's in all 

material respects who are participants in other pension funds established by the Pension Code 

continue to have the right to receive credit in the respective funds for employment with unions 

when the participant receives credit for the same time in a. pension plan established by an 

organization affl'liated with the union employer. 

The Act treats Laborers' Fund participants, including Mr. Flail, Mr. Senese, and 

Mr. Torres, differently from similarly situated individuals who are participants in, or retirees 

from, other pension funds cstablished.by the Pension Code. 

	

6. 	There is no rational basis related to a legitimate state 'interest for this 

discriminatory treatment of Laborers' Fund participants. 
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Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 5/11-215 to Laborers' Fund participants will violate the Equal 

Protection Clause. nithe United States Constitution causing Mr. Hall, Mr. Senese, Mr. Torres, 

and other Laborers' Local 1001 members and Laborers' Local 1.001 irreparable injury for which 

there is no adequate remedy at law. 

COUNT VII.H 
Violation of the Separation of Powers Clause of the Illinois Constitution 
(Oscar Hall, Michael Senese, David Tori-es, and Laborers' Local 1001 

vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs I through 

.147 preceding the Counts as this paragraph. 

The Separation of Powers Clause of the Illinois Constitution provides that: "The 

legislative, executive and judicial branches are separate. No branch shall exercise powers 

properly belonging to another.' ill. Const. (1970) Art. II, § 1. 

The Separation of Powers Clause prohibits the Illinois General Assembly from 

exercising a power that is judicial in character. 

Once a statute has been lawfully enacted, thejudicial branch alone has the power 

to definitively construe and interpret the statute and any conflict with other legislative 

enactments andto adjudicate the rights of parties under the statute. 

S. 	Before the passage of the Act, the 40 ILCS 5/1 l:-215(e)(3)(C)proviso limitcd 

Laborers' Fund participants' right to receive credit in the fund for employment with a local labor 

organizatioti while on a leave of absence only if they received credit for the same time in "any 

pension plan established by the local labor organization." 

6. 	Also before.passage of the Act, the Pension Code did not provide a statutory 

definition of the phrase "any pension plan.established by the local labor organization," and on 
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information and belief, the 40 LLCS 5/11-21. S(c)(3)(C) proviso was universally interpreted to 

apply only to pension plans created by a "local labor organization" itself for its own employees 

and not to any other pension plans. 

The Act amended 40 ILCS 5/11-215 providing, for the first time, a statutory 

definition of the phrase "any.pension plan established by the local labor organization" and slating 

that this "definition of this phrase is a declaration of existing law and shall not be construed as a 

new enactment." 

The General Assembly adopted the new definition of the phrase "any pension 

plan established by the local labor organization" in order to require the.Laborers' Fund Board to 

retroactively reduce the pension amounts previously approved by the board for certain union 

officials because of a public controversy concerning the sizc.of their pensions. In any case that 

might arise, before the courts concerning those union officials' pension beneflts, the General 

Assembly also intended to deny the courts the power to interpretindependently the language of 

the Pension Code as it existed before the Act. 

By stating that the Act's amendments are a "dcclaration.o:f existing law and shall 

not be constmed as a new enactment" the Act, in violation of the Separation of Powers Clause of 

the Illinois Constitution, purports to retroactively interpret the statutory language of Article II of 

the Pension Code and to deny the judicial branch of government the power to interpret and 

apply, consistent with.'the Pension Benefits Clause, the clear statutory language adopted by a. 

prior General Assembly. 

Laborers' Fund's and Laborers' Fund Board's application of the Act's 

amendments to 40 ILCS 5/11-215 purporting to change retroactively the interpretation of 

statutory phrase "any pension plan established by the local labor organization" to current 
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Laborers' Fund participants will violate the Separation of Powers Clause of the Illinois 

Constitution causing Mr. Hall, Mr. Senese, Mr. Tortes, and other Laborers' Local 1001 members 

and Laborers' Local 1001 irreparable injury for which, there is no adequate remedy at law. 

COUNT VillA 
Violation of the Equal Protection Clause of the Illinois Constitution 

(Rochelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and 
IBEW Local 9 vs. Municipal Fund and Municipal Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs..! through 

147 preceding the Counts as this paragraph. 

The Equal Protection Clause of the IllinoIs Constitution provides that "n]à 

person shall. .. be denied the equal protection of the laws." 11.1. Coost. (1.970) Art. 1. § 2. 

The 40 ILCS 5I8-226(c(3) proviso prevents Municipal Fund participants. 

including Ms. Carmichael, Mr. Lopez, Mr. Mahoney, and Mr. N'otaro from receiving credit in. 

the fund for employment with the CTU and IBEW Local 9 if the participant reeives credi.t for 

the same time in a pension plan established by the CTU or JB.EW Local 9, respectively. 

4, 	individuals similarly situated to Municipal Fund participants mall material, 

respects: who are participants in other pension funds established by the Pension Code are 

permitted to receive credit in the respective funds for employment with unions while receiving 

credit for the sarre periods of time in pension plans established by the union employers. 

5. 	The Pension Code, through the 40 ILCS 518-226(c)(3) proviso, treats Municipal 

Fund participants differently from similarly situated individuals who are participantsin other 

pension funds established by the code, and there is no rational basis' related to a legitimate state. 

interest for this discriminatory treatment of Municipal Fund participants. 
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6. 	Municipal Ftrnd's and Municipal Fund Board's application of the 40 ILCS 5/8- 

226(c)(33) proviso to Municipal Fund participants will violate the Equal Protection Clause of the 

Illinois Constitution causing Ms. Carmichael, Mr. Lopez, Mr. Mahoney, Mr. Notaro, and other 

CTU and IBEW Local 9 members and the CTU and IBEW Local 9 irreparable injury for which 

there is no adequate remedy at law, 

COUNT VIILB 
Violation of the Equal Protection Clause of the United States Constitution 

(Rochelle Carmichael, AnthonyLopcz, John'.Mahoney, Joseph Notaro, the CTU, and 
IBEW Local .9 vs. Municipal Fund, and Municipal.Fund Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs. I through 

147 preceding the Counts as this paragraph. 

The Equal Protection Clause of the'United Slates Constitution provides that no 

state shall "deny to any person within its jurisdiction the equal protection of the laws." U.S. 

Const., Amend. XIY, § 1. 

The 40.ILCS 5/8-226(e)(3) proviso prevents Municipal Fund participants, 

including Ms.. Carmichael, Mr. Lopez, Mr. Mahoney, and Mr. Notaro from receiving credit in 

the fund for employment with the CTU and IBEW Local. 9 if the participant receives credit for 

the same time [na pension plan established by the CTU or IBEWLocàl 9, respectively. 

Individuals similarly situated to Municipal Fund participants in all material 

rcspects who are participants in other pension funds established by the Pension..Codc are 

permitted to receive credit in the respective funds for employmcnt•with unions while receiving 

credit for the same periods of time in pension plans established, by the union employers. 

The Pension Code, through the 40 ILCS5/8-226( )(3) proviso,, treats Municipal 

Fund participants, including Ms. Carmichael, Mr. Lopez, Mr. Mahoney, and Mr. N'otaro, 

differently from similarly situated individuals who are participants in other pension fbnds 
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established by the code,, and there is no rational basis related to a. legitimate state interest for this 

discriminatory treatment, of Municipal Fund participants. 

Defendants' application of the 40 ILCS 5/8-226(c)(3) proviso to Municipal Fund 

participants violates the Equal Protection Clause of the United States Constitution causing Ms. 

Carmichael, Mr. Lopez, Mr. Mahoney, Mr.. Notaro, and other CTIJ and IBEW Local. 9 members 

and the CTU and l'BEW Local 9 irreparable injury for which there is no adequate remed.y at law. 

COUNTS JX.A & ILB CHALLENGING TIlE 40 ILCS 5111-215(c)(3)(C) PROVISO 
UNDER THE EQUAL PROTECTION CLAUSES 

COUNT IX.A 
Violation of the Equal Protection Clause of the Illinois Constitution 

(Oscar Hall, Michael Senese, David Torres, and Laborers' Local 1001 
vs. Laborcrs"Fund and Laborers' Fund Board). 

Plaintiffs rcallcge and specifically incorporate by reference paragraphs I through 

147 pcccding the Counts as this paragraph. 

The Equal Protection Clause of the Illinois Constitution provides that "[nb 

person shalt . . be denied the equal protection of the laws." Ill. Const. (1970) Art. 1, § 2. 

The 40 ILCS 5/11-21 5(c)(3)(C) proviso prevents Laborers' Fund participants, 

including Mr. Flail, Mr. Senese, and Mr. Tortes, from, receiving credit in the fund for 

employment with Laborers' Local 1001 if the participant receives credit for the same time in a 

pension plan established by Laborers' Local 1001. 

Individuals similarly situated to Laborers' Fund participants iii all material 

respects who are participants in other pension funds established, by the Pension Code are 

permitted to receive credit in the respective funds for employment with unions while receiving 

credit for the same periods of time in pension plans established by the union employers. 

The Pension Code, through the 40 ILCS 5111-2,1 5(c)(3)(C) proviso, treats 

Laborers' Fund participants, including Mr. Flail, Mr. Senese, and Mr. Torres, differently 'from. 
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similarly situated individuals who are participants in the other pension funds established by the 

Pension Code, and there is no rational basis related to a legitimate state interest For this 

discriminatory treatment of Laborers' Fund. participants. 

	

6. 	Laborers' Fund's and Laborers' Fund Board's application of the 40 ILCS 5/I1- 

215(c)(3)(C) proviso to Laborers' Fund participants will violate the Equal Protection Clause of 

the Illinois Constitution. causing Mr. Hall, Mr. Senese, Mr. Torres, and other Laborers' Local 

1001 members and Laborers' Local 1001 irreparable injury for which there is no adequate 

remedy at law. 

COUNT .IX.B. 
Violation of the Equal Protection Clause of the United States Constitution 

(Oscar Hall, Michael Senese, David Torres, and Laborers' Local 1001 
vs. Laborers' Fund and Laborers' Fund Board) 

Plaintiffs rcallcge and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

	

2. 	The Equal Protection Clause of the United States Constitution provides that no 

state shall "deny to any person within itsjurisdiction the equal protection of the laws." U.S. 

Const., Amend. XIV, § 1. 

The 40 ILCS 5/ 1 1.-215(c)(3)(C) proviso prevents Laborers' Fund participants, 

including Mr. Hall, Mr. Senese, and Mr. Tones, from receiving credit in the fund for 

employment with Laborers' Local 1001 if the participant receives credit for the same time. in a 

pension plan establithed by Laborers' Local 1001. 

	

4, 	Individuals similarly situated to Laborers' Fund participants in all material 

rcspccts who arc participants in other pension funds established by the Pension Code are 

permitted to receive credit in the respective funds for employment.with unions while receiving 

credit for the same periods of time in pension plans established by the union employers. 
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The Pension Code, through the 40 ILCS 5/1 1-21 5(c)(3)(C) proviso, treats 

Laborers' Fund participants, including Mr. Hall, Mr. Senese, and Mr. Tones, differently from 

similarly situated individuals who are participants in, the other pension Rinds estahlishedby the. 

Pension Code, and there is no rational basis related to a legitimate state interest for this 

discriniinatory treatment of Laboras' Fund participants. 

Laborers' Fund's and Laborers' Fund Board's application of the 40 ILCS 5/I1- 

215(c)(3)(C) proviso to Laborers' Fund participants will violate the Equat Protection Clause of 

the United States Constitution causing Mr. Hall, Mr. Senese, Mr. Tori -es, and other Laborers' 

Loca' 1001. members and Laborers' Local 1001 irreparable injury for which there is no adequate 

remedy atia.w. 

COUNTX 
Declaratory Judgment 

(Rochelle Carmichael, Anthony Lopez, and the CTUvs. 
Municipal Fund and Municipal Fund Board) 

Plaintiffs rcailcgc and specifically incorporate by reference paragraphs I through 

147 preceding the Counts as this paragraph. 

The 40 ILCS 5/8-226(c)(3) proviso states that Municipal Fund participants may 

receive credit in the fund for employment with a. union while on a leave of absence only if"the 

participant does not receive credit in any pension plan established by the local labor organization 

based on his empl.oymentby the organization." 

An actual controversy exists between Ms. Carmichael, Mr. Lopez, and the CTU 

on the one hand and the Municipal Fund and Municipal Fund Board on the other concerning the 
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construction of the 40 1LCS 518-226(c)(3) proviso and its application to the CTU Defined 

Contribution Plan established by the CTU for its employees. 

	

4. 	Ms. Carmichael, Mr. Lopez, and the CT(J contend that, by the clear language of 

the statute, the 40 ILCS 5/8-226(c)(3) proviso does not apply to the CTU Defined Contribution 

Plan (or any other defined contribution plan) because, by participating in the CTU Defined 

Contribution Plan, an individual "does not receive credit in any pension plan." 

The Municipal Fund's and Municipal Fund Board's failure to acknowledge that 

the 40 ILCS 5/8-226(e)(3) proviso does not app]y to the CTU's Defined Contribution Plan 

deprives Ms. Carmichael, Mr. Lopez, and the CTIJ of needed information concerning the 

contractual rights of Ms. Carmichael, Mr. Lopez, and the CTU's othcrcrnployees who are 

participants in, and contribute to, the Municipal Fund. 

	

6. 	An interpretation that the 40 ILCS 5/8-226(c)(3) proviso applies only to defined 

benefit pension plans, in which a participant receives age, salary, and service credit, and not to 

the CPU's Defined Contribution Plan, in which a participant does not receive age, salary, or 

service credit, is consistent with both the statutory language and, purpose of the proviso. 

Plaintiffs' interpretation of the 40 ILCS 5/8-226(e)(3) proviso is, therefore, mandated by the 

statutory language enacted by the General Assembly. 

Ms. Carmichael, Mr. Lopez, and other current and former CTU members and 

employees who ate or were Municipal Fund participants while on a leave of absence to work for 

the CTU have an. interest in the correct interpretation of the 40 ILCS 5/8-226(c)(3) proviso and 

its application to the CTU's Defined Contribution Plan. A Municipal Fund Board interpretation 

of the 40 ILCS 5/8-226(c)(3) proviso to the contrary would threaten these Municipal Fund 

participants with the forfeiting of credi.t in the fund for all of their years of service working for 
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the CTU on.a leave of absence based on their participation in the CTU's Defined Contribution 

Plan during the same time. 

S. 	The CTU also has an interest in the correct and timely interpretation of the 40 

ILCS 5/8-226(c)(3) proviso and its application to the CTU's Defined Contribution Plan because 

any interpretation contrary to law would result in the CTU's current and former employees and 

members being, threatened with losing all of the pension benefits from the Municipal Fund for 

which. the CTU paid substantial contributions to the fund. 

9. 	A declaratory judgment by the Court that an individual who participates in the 

Clii's Defined Contribution Plan does not"receive credit in any pension plait established by the 

local labor organization based on his employment by the organ i zat ion," within the meaning of 40 

ILCS 5/8-226(c)(3), will terminate this controversy between the parties. 

Count X1.A 
Declaratory Judgment 

(Roehelle Carmichael &. John Mahoney vs. 
Municipal Fund and Municipal Fund. Board) 

Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through 

147 preceding the Counts as this paragraph. 

An actual controversy exists between Ms. Carmichael and Mr. Mahoney on the 

one hand and the Municipal Fund. and Municipal Fund Board on the other concerning whether 

the Municipal Fund Board has jurisdiction to review or revise, pursuant to P.A.:97-0651, its past 

determinations of Ms. Carmichael's and Mr. Mahoney's Municipal Fund pension bendits. 

40 ILCS 5/8-252 provides that "[t]he provisions of the Administrative Review 

Law, and all amendments and modifications thereot'and the rules adopted pursuant thereto, shall 
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apply to and govern all, proceedings for the judicial review of final administrative decisions of 

the retirement board provided for under this Article." 

Because the Pension Code provides that decisions oftheMunicipal Fund Board 

are subject to the Administrative Review Law, the Municipal Fund Board's final administrative 

decisions can  be reviewed, only pursuant to that law. 

'Section'3-102 of the Administrative Review Law (735ILCS 5/3-102) piovides 

that "[u]nlcss review is sought of an administrative dceision.within the time and in the manner 

herein provided, the parties to the proceeding before the administrative agency shall be barred 

from obtaining] udicial review of such administrative decision." 

Section 3-103 of the Administrative Review Law (735 ILCS 5/3-1 03) provides 

that "[e]very action to review a final administrative decision shalt be commenced by the filing of 

a complaint and the issuance of summons wi.thin.35 days from the date that a copy of the 

deciEion sought. to be reviewed was served upon the'party affected by the decision." 

In 2002, upon Ms. Carmichael's resignation from her Board of Education 

position, the Municipal Fund. Board approved her application for a Municipal Fund annuity. 

Pursuant to the Pension Code before the P.A. 97-0651 amendments, the Municipal Fund Board 

granted her a Municipal Fund pension based on (1) giving her service credit'for her employment 

with the CTU on her leave of absence from the Board of Education and (2) a final average salary 

calculated using her salary from the CTU earned While on the leave of absence'. 

The Municipal Fund. Board's determination and grant of a Municipal Fund 

pension'to Ms. Carmichael in 2002 was a final administrative decision within the meaning of the 

Administrative Review Law. 
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The Municipal Fund Board did not, within the 35-day period specified in the 

Administrative Review Law, seek to review or revise its decision to grant Ms. Carmichael a 

pension based on her CTU salary and service earned while on her leave of absence. 

Because it did not seek to review or revise its determination of Ms. Carmichael's 

pension benefit within the Administrative Review Law time limit, the 'Municipal Fund Board 

now lacks jurisdiction to review or revise that final administrative decision. 

In 2003,'upon Mr. Mahoney's resignation from his City position, the Municipal 

Fund Board approved his application for a. Municipal Fund aAnuity. Pursuant to the Pension 

Code before the P.A. 97-0651 amendments, the M. .unici.pal. Fund Board granted him a pension 

based on (I) giving him credit for his employment with IBEW Local 9 on'his leave of absence 

from the City and (2) a. final, average salary calculated using his salary from IBEW Local 9 

earned while on the leave of absence. 

12, 	The Municipal Fund Board's determination and grant of a pension to Mr. 

Mahoney in 2003 was a final administrative decisibn within the meaning of the Administrative 

Review Law. 

The Municipal Fund Board did not, within the 35-day period specified in the 

Administrative Review Law, seek to review or revise its decision to grant Mr. 'Mahoney a 

pension based on his IBEW Local 9 salary and service earncd on his leave of absence. 

Because it did not seek to review or revise its determination, of Mr. Mahoney's 

pension benefit within the Administrative Review.Law time limit, the Municipal Fund, Board 

now lacks jurisdiction to review or revise that final administrative decision. 

On or about February 2, 201 2,,the Municipal Fund wrote to Ms. Carmichael and 

Mr. Mahoney advising them that the Municipal.Fund Board could conduct hcarings to consider 
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whetherP.A. 97-0651 requires the modification or termination of their respective Municipal 

Fund pension benefits. 

Ms. Carmichael and Mr. Mahoney contend that, because the Administrative 

Review Law's 35-day period has expired on the Municipal Fund Board's final administrative 

decisions determining their respectiv.e pension benefits the.Munieipal Fund Board now lacks 

jurisdiction to review or revise, pursuant to P.A. 97-065 1, its past determinations of their pension 

benefits. 

Section 5/1-103.1 of the Pension Code provides that "[a}mendinents to this Code 

which have been or may be enacted shall be applicable only to persons who, on or after the 

effective date thereof, are in sen'ice as anemployee under the retirement system or pension fund 

covered by the Articl.e which is amended, unless the anicndatory Act specifies otherwise." 

P.A. 97-0651, read in conjunction with 40 ILCS 5/1-103.1, does not create an 

exception to the Administrative. Review Law's 35-day period for review of final administrative 

decisions bythe Municipal Fund Board determining the pension benefits of participants, 

including Ms. Carmichael. and Mc Mahoney, who were no longer in service as employees on the 

effective date of the Act, January 5, 2012. 

19, 	Ms. Carmichael and Mr. Mahoney have an interest in..the current level of their 

Municipal. Fund pension benefits and in the finality of the Municipal Fund Boards past 

determinations of those benefits. 

20. 	A declaratory judgment by the Court that the Municipal. Fund Board lacks 

jurisdiction to review or revise, pursuant to P.A. 97-0651, its past determinations of Ms. 

Carmichael's and Mr. Mahoney's pension benefits will terminate this controvcrsy between the 

parties. 
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Count MB 
Declaratory Judgment 

(Oscar Hall vs. Laborers' Fund and Laborers' Fund Board) 

I,. 	Plaintiffs reallege and specifically incorporate by'.rèference'paragaphs I through 

147 preceding'the Counts as this paragraph. 

2.. 	An actual controversy exists between Mr. l-lalI on the one hand and the Laborers' 

Fund and Laborers Fund Board on the other concerning whether the Laborers Fund Board has 

jurisdiction, to review or revise, pursuant to P.A. 97-0651, its past determination of Mr. Hall's 

Laborers' Fund pension benefit. 

40 LLCS 5/11-231 provides that "[t}he provisions dfthe Administrative Review 

Law, and all amendments and modifications thereof, and. the rules adopted pursuant'thereto shall 

apply to and govern all proceedings for the judicial review of final administrative decisions of 

the board provided for under this Article." 

Because the Pension Code provides that decisions of the Laborers' Fund Board. 

alt subject to the Administrative Review Law, the Laborers' Fund Board's final administrative 

decisiOns can be reviewed only pursuant to that law. 

Section 3-102 of the Administrative Review Law (735'ILCS 513-102) provides 

that "[unless review is sought of an administrative decision within the time and in the manner 

herein provided, the parties to the proceeding before the administrative agency shall be barred 

from obtaining judicial review of such administrative, decision." 

Section 3-103 of the Administrative Review Law (735 ILCS 513-103).provides 

that "e}very action to review a final administrative decision shall be.commenced by the filing of 

a cornplaint,andtheissuance of summons within 35 days from the date that acopy of the 

decision sought to be 'reviewed was served upon the party affected by.the decision." 
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In 2009, upon Mr. Halt's rcsignation from his City position,Thc Laborers' Fund 

Board approved his application for a Laborers' Fund annuity. Pursuant to the Pension Code 

before the P.A. 97-0651 amendments, the Laborers' Fund Board granted him a pension, based on 

(1) giving him service credit for his employment with Laborers' .Loeat 1001 on his leave of 

absence from the City and (2) a final average salary catcutated using.his salary from Laborers' 

Local 1001 earned while on the leave of absence. 

The Laborers' Fund Board's determination and grant.of a pension to Mr. Hall in 

2009 was afinal administrative decision within the meanirig of the Administrative Review Law. 

The Laborers' Fund Board did not seek to review or revise its decision, within the 

35-day pedod specified in the Administrative Review Law, to grant Mr. Fall a pension based on 

his Laborers' Local 1001 salary and service earned while on his leave of absence. 

Because it did not seek to review or revise its determination of Mr. Halls pension 

benefit within the Administrative Review Law time Limit, the Laborers' Fund Board now lacks 

jurisdiction to review or revise that finat administrative decision. 

II. 	By letter dated Septcmbcr 27, 2012, the Laborers' Fund advised Mr.. Flail that, 

following P.A. 97-0651, the Laborers' Fund Board intended to recalcutate his pension to reduce 

his annuity and that the board would hold an administrative heating on October 26, 2012 to 

determine his future benefits. 

12. 	Mr. Hall contends that, because the Administrative Review Law's 35-day period 

has expired on the Laborers' Fund Board's final administrative decision determining his pension 

benefit, the Laborers' Fund Board now tacks jurisdiction to review or revise, pursuant to P.A. 

97-0651, itspastdeterrnination of his pension benefit. 
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13.. 	Section5/l -103.1 of the Pension Code prOvides that "[a.Imcndthents to this Code 

which have been or may be enacted shall be applicable only to persons who, on or after the 

effective date thereof, are in service as an employee under.the retirement system or pension fund 

covered by the Article which is amended, unless the amendatory Act, specifics otherwise." 

N. 	P.A 97-0651, read in conjunction with 40ILCS 511-103.1, does not create an 

exception to the Administrative Review Law's 35-day periodfor review of final administrative 

decisions by the Laborers.!  Fund Board determining the pension benefits of participants 

including Mr. Flail, who were no longer in scrviäcas cinployees on the cffeétivc date Of the Act .. 

January'S, 2012. 

.15. 	Mr. Hall has an interest in the current level of his Laborers' Ftind pension benefit 

and in the finality of the.Laborers' Fund Board's past determination of that Lenefit. 

16. 	A declaratory judgment by the Court that the Laborers' Fund Board lacks 

jurisdiction to review or revise, pursuant to P.A. .97-0651., its past determination of Mr..HaLI's 

pension benefit will terminate this controversy between the parties 

[Continued on the next page.] 
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray .for'judgrnent as follows: 

A. 	Judgment'on.Càunts 1.A, ILA. 111-A, IVA, V.A, V1.A, and VILA declaring that 

the relevant parts of P.A. 97-0651 are void and unenforceable as applied to current pension fund 

participants because they diminish or impair vested pensio,n benefits, in violation of the Pension 

Benefits Clause of the Illinois Constitution; 

B., 	Judgment on Counts lB-C, 11ff-C, 111.8-C, IV.B-C, V..B-C, VI. B-C, and VILE- 

C declaring that the relevant parts of P.A. 97-065 1. are void, and unenforceable, as applied to 

current pension fund partiôipants because they substantially diminish or impair vested 

contractual rights, in violation of the Contracts Clauses of the Illinois and United States 

Constitutions;' 

Judgmetit on Counts 1.D-E, lI.D-E, i1i.D-E, IVD-E, V.D-E, VI.b-E, and V1I.D-E 

declaring that the relevant parts of P.A. 97-0651 are void, and unenforceable as applied, to current 

pension fund participants because they effect a taking of property without just compensation in 

violation of the Takings Clause of the Illinois Constitution and'I4th Amendment of the United 

States Constitution; 

' Judgment on Counts LF-G, hF-C, III.F-G', IV$-G, V.F-Q, V1.F-G, and VII.F-G 

declaring that. the relevant parts of P.A. 97-0651 are void and unenforceable in violation of the 

Equal Protection Clauses of the'Lllinois and United. States Constitutions; 

Judgment on Counts iVkI, V.1-I, VIA-I, and VILH declaring that the relevant parts 

of P.A. 97-0651 are void and unenforceable in violation, of the Separation of Powers Clause.of 

the Illinois Constitution; 

Judgrnenton Counts l,A-O, hA-a; 1lI.A-G, iV;A-H, V.A41, VLAH', Vh1.AH 

issuing a'prelirninary'and permwent.injunetioñ against enforcement of the relevant parts.ofP.A. 
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97-065 I, and requiring defendants to reinst4te the rights cithe plaintiffs as they existed prior to 

enactment of P.A. 97-0651. 

Judgment on Counts V1ll.A-B and IX.A-B declaring the 40 ILOS 518-226(c)(3) & 

5/I l-2l5(c)(3)(C) provisos (denying credit in the respective funds for union employment on a 

leave of absence if participant receives credit in a pension plan established by a local labor 

organization for its employees) unconstitutional in violation of the Equal Protection Clauses of 

the Illinois and United States Constitutions; 

Judgment on Counts VI1l.A-.B and .TX.A-13 issuing a preliminary and permanent 

injunction against enibreement of the 40 ILCS 5/8-226(c)(3) & 5111-21 5(c)(3)(C) provisos; 

1. 	Judgment on Count X. declaring that an individuaL who participates in the CTU's 

Defined Contribution Plan does not "receive credit in any pcnsion plan established by the local 

labor organization based on his employment by the organization," within the meaning of 40 

!LCS 5/-226(c)(3). 

Judgmen.t on Counts Xi.A. & .1.8 declaring that the Municipal Fund Board and 

the Laborers' Fund Board lack jurisdiction to review or revise, pursuant: to P.A. 97-065 i, thcir 

past determinations of Ms. Carmichael's, Mr. Mahoney's, and Mr. Hall's pension. beneFits. 

Judgment on Counts Xl.A & XLB issuing a preliminary and permanent injunction 

against the Laborers' Fund, Laborers' Fund Board, Municipal Fund, and Municipal Fund Board. 

reviewing or revising, pursuant to P.A. 97-0651, their past determinations of Ms. Carmichael's, 

Mr. Mahoney's, and Mr. Hall's pension benefits. 

JudgmentonCountsLA,B,D,F;Ii.A,B,D,F; II1A,B,D,F;IV.A,B,D,F,H; 

V.A.B,D,F,H; V1.A,B,D.F.H; Vli.A,B,D,F,H; VIlLA; and IX.A awarding the plaintiffs their 

costs and expenses for this litigation, including reasonable attorneys' fees and other 
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disbursements, under the Illinois Civil Rights Act of 2003, 740 ILCS 23/5; which prpvides for 

attorneys' fees for "any action" to "enforce a right underthe Illinois Constitutioà"; and 

M. 	Granting such other and further relief as is deemed just and proper. 

Respectftully submitted, 

Rochelle Carmichael; Zeidre. Foster; Oscar 
Flail; Anthony 'Lopez; John Mahoney'; Josph 
Notaro; Michael $'enese; David Tones; The, 
Chicago Teachers Union, Local], Atherican 
Federation of Teachers, AFL-CIO; Local 1001, 
Laborers' International Union of North 
America, AFL-CIO; and Local 9, International 
Brotherhood of Electrical Workers, AFL-CIO 

Dated: October 9,2012 
One of Pfáiñtiffs" Attorneys 

J. Peter Dowd 
Mi'chele M. Reynolds 
Justin J. Lannoye 
George A. Luscombe lii 
Dowo, Bt.ocw & BENNEn 
8 SouthMichigan Avenue, 19th Floor 
Chicago, Illinois 60603 
(312) 372-1361 —Telephone 
(312) 372-6599 - Facsimile 
Firm. I.D. Number: 12929 
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IN THE CIRCULT COURT OF CQOIC COUNTY, ILLINOIS 
COUNTY DEPARTMENT, CHANCERY DEYLSION 

tZ 

.Roehelle Carmichael; June Davis; Zcidre 
Foster; Oscar Flail; Anthony Lopez; Kathleen 
Mal.ioncy; Joseph Notaro; Michael Senese;. 
David 'l'orres; The Chicago Teachers Union, 
Local I, American Federation of Teachers, 
AFL-CIO; Loa1 1001, Laborers' 
international Union of North America, AFL-
ClO; and Local 9, International Brothcrhood. 
of Electrical Workers. AFL-CIO; 

Plaintiffs, 

V. 

Laborers' & Retirement Board Employees' 
Aunuity& Benefit Fund of Chicago; 
Retirement Board: of the Laborers' & 
Retirement .!3oard Employees' Annuity & 
Benefit Fund, of Chicago: Munióipal 
Employees.' Annuity & Benefit Fund of 
Chicago; Retirement Boafd of the Municipal 
Employees' Annuity & Benefit Fund of 
Chicao; Public School Teachers' Pension & 
Retirement Fund of Chicago; and Board of 
Trustees of 	Public School Teachers' 
Pension &Retiremcnt Fund of ChicagO; 

Defendants, 

And 

State of Illinois, cx teL Lisa Madigan,, 
Attorney General of the State of Illinois. 

Intervcnor- Defendant.  

No. 12-C1-I-37712 
CALENDAR 06 

I-ION, MARY L. IVIIKYA 

FIRST SUPPLEMENTAL COMPLAINT 
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J. Peter .Dowd 
Justin J. Lannoyc 
George A. Luscombe. ill 
Dowo. BLOCH. BENNEIT, 

CEr1voNr,. AUERRACH.& YolcicH 
S South Michigan Avenue, 19th Floor: 
Chicago, flhinOis60603 
(312) 372-1361 —Telephone 
(312) 372-5599 - Facsimile 
Firm. I.D. NUhther: 12929 

A itorneys for PlaintiJfv 

ApriL 22,2016 
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FIRST SUFPLEMZNTAL COMrLAINT 

Plaintiffs Rochelle Carmichael, June Davis, Oscar Hall, Zeidre Foster, Anthony Lopez, 

Kathleen. Mahoney, Joseph Nôtaro, Michael Senese, and David Torres (collectively; the 

"Individual Plaintiff?") together with plaintiffs Chicago Teachers Union, Local I, American 

federation of Teachers, AFL-CIO; Local 1001, Laborers' International Union of North America, 

AFL-CIO; and Local 9, International Brotherhood of Electrical Workers; AFL-CIO••• (coIlcçivcIy, 

the "UnionPinintiffs"), by their attorneys, for thcir First Supplemental C. .ot)lain against 

defendants Laborers' & Retirement Board Employees  Annufly& Béneflt Fund of Chicago 

("Laborers' Fund"), Retirement Board of the Laborers' & Retirement Board Ethployees' 

Annuity & Benefit Fund of Chicago 'Laborcrs' Fund Board"), Municip& Employees' Annuity 

& Benefit Fund oI'Chicago ("Municipal Fund"), Retirement Boardof the Municipal E m ployees : 

Annuity & Benefit Fund of Chicago ("Municipal, Fund Board"), Public School Teachers' 

rension& Retirenient.Funci of Chicago. and Board of Trustees of the Public School Teachers' 

Pension & Retirement Fund of Chicago, state as .fdllows:' 

Plaintiffs filed theoriginal complaint in this acdon, on October 9,2012 (the 

"Original Complaint"). 

Plaintiffs submit.this First Supplemental Complaint toset up matterstha( have 

arisen after thefihing of the Original Complaint and that, by amending and adding to theOriginal 

Cot plaint with this pleading rather than replacing it, may be efficiently and justly resolved as 

part of this action, conscrvingjudicial and party resources; 

Laborers' Fund and Laborers' Fund Board are referred to here as the "Laborers' Fund 
Defendants?' Municipal Fund and Municipal Fund Board are referred to here as the "Municipal 
Fund Defendants." 
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Addition of.June Davis as a Plaintiff 

3. 	Plaintiff June Davis began working for the Chicago Board of Education (the 

"Board of Education") in 1966 and became a participant in the Municipal Employees' Annuity & 

Benefit Fund of Chicago (the ccMunicipal  Fund") shortly thereafter. 

Ms. Davis continued to work for the Board of Education until 1991 when she took 

a leave of absence front her position as a school community representative to work for her union, 

Chicago Teachers Union, Local I, American Federation of Teachers, AFL-CIO (the "CTU"), 

Except for abreak in service from 2002 until 2004, Ms. Davis Worked for the 

CTU ona leave, of absence from the Board of Education until submitting her resignation to the 

Board of Education effective at the end of 2011, before the effective date.ofP.A. 97-0651. 

6. 	Over the approximately 17 years of her employment with the CTU, Ms. Davis 

received promotions and salary increases and advanced to top administrative positiots with the 

union. 

During her leaveof absence from the Board of Education working fOr the CTU. 

Ms. Davis, and the CTU on her behalf, contributed to the Municipal Fund for union leave of 

absence credit pursuant to 40 ILCS 5/8-226(e) based on her union salaries. 

The: Municipal Fund Board did not award Ms. Davis's pension annuity until its 

meeting on January 22, 2015, following an order from the Court in this action. 

At its January 22. 2015meeting. the Municipal. Fund Board awarded Ms. Davis 

an annuity of $908.46 per month, beginning in February 2015 

In awarding Ms. Davis's annuity, the Municipal Fund Board did not give her 

credit for any of her years. of service or contributions made during her leave of absence from the 

Board of Education working for the CTU. 
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The M.unicipalFund Board calculated Ms. Davis's annuity using only salaries 

paid to her by the Board of Education from 1991,. 	and earlier, resulting ma final iwcrage salary 

for pension purposes of less than $2,000 per.month. 

The effective start date of Ms. Davis's Municipal Fund annuity was.January I, 

2012. The Municipal Fund Board did not, however; award Ms. Davis any retrbaetivé annuity 

payments, for the period from January 2012 through January 2015. The Municipal Fund Board 

declined to make these retroactive payments purportedly because of a possible overpayment of 

past annuity payments toNs, Davis during the period, of 2002 through 2004 when the Municipal 

Fund Defendants had previously granted and paid Ms. Davis an, annuity calculated using credit 

from her employment with the CTU on a leave of absence and salaries she was paid by the 

UniOn. 	
. 	 * 

13.. 	Ms. Davis has disputed with the Municipal Fund Defendants the calculation of 

her annuity. 

The Municipal Fund Board has detthed taking furiher action on Ms. Davis's 

annuity pending resolution of the relevant legal issues in this litigation. 

The salaries the CTU paid to Ms. Davis in the 10 years preceding her retirement 

from the Board of Education in 2011 were substantially higher than the salaries the Board of 

Education paid Ms. Davis in the 10 years preceding the commencement of her union Icayc of 

absence in 1991. 

If the Municipal Fund Defendants were to calculate Ms. Davis'sfinal average 

salary for pension purposes using salaries theCTU paid to Ms. Davis during the 10 years beFore 

her retirement from the Board of Education in 2011, Ms. Davis's final average,salary for pension 

purposes'would be morethan $10,500 per month. 
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During periods of her employment with the CTU on leave ofabsencetiom the 

Board of Education, Ms. Davis participated in the CTU defined contribution plans &scribcd in 

paragraphs 106 through 122 of the Original Complaint. 

tithe Municipal Fund Board awarded Ms. Davis an ahnuity calculated using.all of 

theycars for which she contributed to the Municipal Fund for unich service credit and using 

salaries paid to Ms. Davis by the CTtJ during the last 10 years preceding 11cr retirement from the 

Board of Education in 2011,. Ms. Davis's Muflicipal Fund annuity would be. more than $8,000 

per month. 

At 77 years old, Ms. Davis continues to work for the CTU because she cannot 

afford to retire based on her Municipal Fund pension, currently abOut $975 per month, after cost 

of living adjustments. 

Ms. Davis joins as a plaintiff to Counts WA through (V.1-I; VIIF.A,V.111.B, and X 

of the Original Complaint in this Action. 

Addition of Widow Kthlcen Mahoney as a Plaintiff 

Kathleen Mahoney is the widow of John Mahoney, the Municipal Fund retitce 

who was a plaintiff in the OrigInal Complaint. 

John Mahoney died on, February 4, 2016. 

Applicable to Kathleen Mahoney. ArticleS of the Pension Code provides for an 

annuity for the widow of a deceased Municipal Fund retiree eqwit. to "50% of the deceased 

employee's reliremeni annuity at the time of death." 40 ILCS 5/8-150.10). 

At the time other husband John Mahoney's death, Kathleen Mahuney was 66 

years old and had been married t,o John Mahoney for 43 years. 
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At the time of John Mahoney's death his Municipal Fund retiremOnt annuity was 

about $8,126 per month. 

At a February 20, 2003 meeting, the Municipal Fund Board awarded John 

Mahoney an annuity of $5,870.40 per month calculated using his years olservice working for 

IBEW Local 9 on a union leave of absence and using salaries paid to Mr. Mahoney by WEW 

Local 9 during the leave of absence. 

At the same February 20, 2003 iñeeting, the Municipal Fund Boai'd fixed the 

amount of the widow annuity for John Mahoney's spouse, Kathleen. Mahoney, as $2,935.20 

monthly or, ifgreater; one half of John Mahoney's annuity at the time of his death. 

By letter dated February 20, 2003, the Municipal Fund informed Jbhri Mahoney 

that "The Retirement Board of this System, meeting on February 20, 2003, approved your 

applicationfor annuity." That February 20, 2003, letter fur herstated: 'Your spouse, Kathleen, if 

she survives you, will be entitled to an. annuity amounting to $2,935.20 monthly or, if greater, 

one-half of your annuity at death beginning immediately after your death. Such urn nity is 

payable for life.." 

The minutes of the Municipal Fund Board meeting on February 20,2003 reflect 

$2,935.20 as the amount of the widow annuity for John Mahoney's spouse in the Municipal 

Fund Board resolution granting John Mahoney's annuity, which was approved by a majority of 

the trustees of the Municipal Fund Board. 

30., 	The Municipal Fund Board did not within 35 days after its February 20, 2003 

meeting take.: any action to change the amount of John Mahoney's annuity award or the amount 

olthc widow annuity for John Mahoney's spouse, including, but not limitS to, any action to 

change the amounts of the widow annuityreferenced in the minutes of the Municipal Fund 
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Board's February 20, 2003 meeting or in the Municipal Fund's Iet.tr to John Mahoney dated 

February20,. 2003. 

31. 	Following its February 20, 2003, meeting. the Municipal Fund Board took no 

action regarding the widow annuity for John Mahoney's spouse until its March 17, 2016 

meeting. 

31 	At its March 17, 2016 meeting, the. Municipal. Fund Board awarded Kathl&n. 

Mahoncyan annuity of $2,288.42 per month. 

31 	in a letter dated March. 29, 2016 to Kathleen Mahoney, the Municipal Fund 

notified her of the annu ty granted to her at the Municipal Fund Board's Maroh 17, 2016 

meeting. in that letter, the Municipal Fund explained that: "As you may know; your late husband 

was a nathed party in a lawsuit pending in the Circuit Court of Cook County entitled 

C (fflflichael ci al. t Laborers' & Reifrernant if ourci Employees 'Annuity and Benefit Fund of 

Ghica2o, et aL 12047712 [sic]. At issue in'that. lawsuit is whether 1llinos Public Act 97-0651, 

which changed how pension benefits for certain classes of union cmployecs were calculated, is 

unconstitutional." 

34. 	TheM.unieipal Fun&s March 29, 2016 letter to Ms Mahoney further explained: 

"As a resultofthb pendeney. of the Litigation and the current uncertainty in the law as to (i) 

whether your husband was entitled to service credit for his time employed by a Labor 

organization; and (ii) whether the appropriate salary for annuity purposes should have been his 

salary while employed by the labor.organization or by the City of Chicago, the Board voted to 

grant you a monthly annuity in the amount of $2,228,42, This annuity amount was calculated by 

the Fund by giving, you credit for your spouse's union service and using his flnal average salary 

while employed by the City of Chicago. This method of calculation used in arriving at your 
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monthly annuity amount is the same method as used to calculate annuities for other imilarly 

shunted individuals involved in the Litigation." 

.35. 	The Municipal Fund's March 29, 2016 letter to Ms. i,ahoney further explained 

that a final determination of the amount of Kathleen Mahoney's annuitywould depend on the 

outcome of the legal issues in this litigation. 

The annuity awarded by the Municipal Fund Board to Kathleen Mahoncyat its 

March 1.7, 2016 meeting is less than.50% of the Municipal FunØ.retiremcnt annuity that her 

husband John Mahoney was receiving at the time of his death. 

Kathleen has clisDuted with the Municipal Fund Defcrclantsthcealculation of her 

widow annuity, 

Kathleen MnoncY contends that the Municipal Fund Board should have awarded 

her an annuity in the amount of 50%of John Mahoney's retirement annuity at the time of his 

cleat h. 

50% ofJohn Mahoney's retirement annuity at the time of his death would be 

approximately $4,063 per month. 

Kathleen Mahoney joinsas a plaintiff to Count XIA in the Original Complaint. 

Because Kathleen Mahoney's widow's.annuity is based on the amouht of her husband John 

Mahoney's retirement annuity at the time of his death, she has an interest in a declaration froni 

the Court that the Municipal Fund Board lacks jurisdiction to recalciflate iohnMahoney's 

retirement annuity. 

Kathleen Mahoney also joins as a plaintiff to Counts [V.A through !V.E[, VIA 

through VU-I, Vlll.A &. VIILBin the Original Complaint. Because Kathleen Mahoney's 

widow's annuity is based on the amount of her husband John Mahoney's retirement annuity at 
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the time of his death, she has an interest in preventing the Municipal Fund Defendants from 

unconstitutionally and wrongly recalculating the amount of John Mahoney's Municipal Fund 

service credit or.highcst average annual salary. 

JIJEW Local 9 l)etined Contribution Plan 

42, 	Plaintiff Local 9, hiternational Brotherhood of Electrical Workers, AFL-CIO 

("IBEW.Local 9") represents certain Cityof Chicago employees and many private-sector 

employees. In or about 1999, IB.EW Local 9 together with private-sector construction employers 

established the Local No. 9, IBEW and Outside Contractors Defined Contribution Pension Fund 

(the "IBEW Local 9 Defined Contribution Plan"), a defined contribution plan for IBE\V Local 9 

members employed in the private-sector construction industry. 

IBEW Local 9employees.also participated in the IBEW Local 9 Defined 

Con(rihutioit Plan. 

IUEW Local. 9 made contributions to its cthployecs' individual accounts in the 

IBEW LocaL 9 Defined Contribution Plan on a tax-deferred basis, in lieu oCcurrent taxable 

salary. Most of those employees never worked for the City of Chicago. However. John Mahoney 

and Joseph Notaro, who did work for the City of Chicago, took leaves of absence from the city 

when they were selected, to be IBEW Local 9 employees. 

The IBE\V Local 9 contributions on behalf of John Mahoney and Joseph Notaro 

to the IBEW Local 9 Defined Contribution. Plan vere not considered salary for pension purposes 

in the MunicipaL Fund and, there fore, did not increase their salary base for calculating a 

Municipal, Fund benefit. 

As with other defined contribution deferred compensation plans, contributions to 

the 166W Local 9 Defined Contribution Plan did not provide ifiEW Local 9 employees with 

A-194 

JUBMFrTED - 764043 - USnbflYWJMklJflIW2SLMA 
	 C 1732 



122793 

credit toward a monthly pension based on their years of employment or salary. This contrasts to 

a defined, benefit pension plan, such as the Municipal Fund, in which the participant receives 

credit, for service or salary toward a guaranteed pension.benefit. 

An employee's benefit in the ICEW Local 9 Defined Contribution Plan is 

determined only by the amount in his or her individual accounLAn employee had no guaranteed 

credit in the plan at all. 1.1 the employee's individual account had. negative investment returns, the 

employee's benefit could be less than the contributions made to. the account, 

An individual who participates in the iB.EW Local 9Ddfined Contribution Plan 

does not "receive credit in any pension plan" within the meaning of 40 l'LCS 5/8-226(e)( ). An 

IBEW Local 9 employee's participation in the [flEW Local 9 Defined. Contribution Plan, 

thereford, should not disqualify him or her 'front receiving union service credit pursuani'.to 40 

ILCS 5/8-226(c). 

Neither the Municipal Fund Defendants nor a court of competent jurisdiction has 

interpreted the phrase "receive credit in any pension plan established by the local labor 

organization based on his employment by the organization" in 40 ILCS 5/8-226( )(3) to apply to 

participation in it defined contribution plan established by a local labor organization fbi its 

employees. 

Municipal Fund Defendants' records do not reflect that the Municipal Fund 

Defendants ever communicated to. Municipal Fund participants or toany local labor organization 

that the phrase "receive credit in any pension plan established by the local labOr organization 

baed,on his employment by the organiza tion" in 40 ILCS 5/8226(c)(3)'appiies to participation 

in a defined contribution plan established by a local labor organization for its employees. 
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The decades-long practice of the Municipal Fund Defendants created a 

contractual right as part of the respective retirement systems to receive union leave oFahsencc 

credit, notwithstanding a union employee's participation in a defined contribution plan. That 

contractual right is protected by Ill. donst. (1970). art:Xitl. § 5 (the "Pension Clause"). 

Because the CR1 and [BEW Local 9 contributions to their respective dciuiS 

contribution plans are nottounted as salary for pension purposes, when the union makes a 

contribution to an employee's cleflued contribution plan account, the employee does not receive, 

credit in a pension plan for the same salary and service for which the employee receives credit in 

the Municipal Fund for ihe union leave of absence. 

51 	Had the Municipal Fund Defendants interpreted Articles S or 1! of the Pension 

Code to bar participation in a union defined contribution plan, and communicated such 

interpretation to participants, the local labor organizations could have paid equivalent amounts to 

their employees as current salary in lieu oFeontributions to the defined contribution plans. If they 

had done so, the participant's salary base ('or pension purposes in the Municipal Fund would 

have increased..thereby increasing his other Municipal Fund pension. 

It Would Be inequitable To impose Retroactively 

Any Newly Announced Interpretation That Articles 8 &. it Of  

The Pension Code. Bar The Use Of A Salar Paid By A Local tabor Organization To 

Calculate The Final Avcrae Satan' For Pension Purposes. 

54. 	FolLowing the enactment of P.A. 86-1488 in 1991 until the enactment of P.A. 97- 

0651 in 2012, the Municipal Fund Board. applied Article 8 of the Pension Code to allow a 

participant who had earned union service credit to receive an annuit.y based on a highest average 

annual salary or final average salary calculated using salaries paid to the lur.ticipant by the local 

labor organization during the union leave of absence. The statutory terms "highest average 
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annual salary" or "final average salary" will be collectively referred to in this pleading cis "final 

average salary" for ease of reference. 

Following the enactment of P.A. 86-1488 in 1991 until the enactment of P.A. 97-

0651 in 2012, the Laborers' Fund Board applied. Article 11 of the Pension Cock to allow a. 

participant who had earned union service credit to receive an annuity based on a final average 

salary calculated using salaries paid to the participant by the local labor organization during the 

union leave of absence. 

Following the enactment of P.A. 86-1488 in 1991 until the enactment of l'.A. 97- 

065 tin 2012, the Municipal Fund Board granted to every retireewith union Leave omabsence 

crcdit annuitics calculated using salaries sarned  by the retiree froñi his or her local labor 

organization during the uniOn leaveof absence. 

Followingthe enactment of P.A. .86-1488 in 1991 until the enacmwnt ofP,A, 97- 

065 1 in 2012, the Laborers' Fund i3card.granted to every retiree with union leave of absence 

credit annuities calculated using salaries earned by the retirce from his or her local labor 

organization during the union leave of absence. 

Since the enactment of P.A. 86-1488 in 1991 until the Onactthent of P,A. 97-0651 

in 2012, the Munkipal Fund Defendants and Laborers' Fund Defendants offered to participants 

the benefit ofa.rctircment annuity based on a final average salary calculated using salaries paid 

to the participant by a local labor organization. if the participant made contributions to the 

respective fund based on such local labor organization salarieswhileeniployed by the local labor 

organization tiiLl time on a leave of absence from a City of Chicago or Chicago Board. of 

Education position. 
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By making contributions to the Municipal Fund or Laborers' Fund for union leave 

of absence credit based on salaries paid by their local labor organization employers, Municipal 

Fund and Labprers' Fund participants accepted the offer by the funds, and prQvidcd 

consideration to the fUnds, for a retirement annuity based. on a final average salary that could be 

calculated using such salaries paid by the local labor organizations. 

Thus, the Municipal Fund and Laborers' Fund participants who contributed to the 

funds for union leave of absence credit based on salaries paid by their Local labor organization 

employers have a contractual right to annuities that could be based on final average salaries 

calculated using the same local labor organization salaries upon'which contributions were made. 

Also in relianec upon the Labqrers' Fund Defendants' interpretation and 

appleation of the Pension Code allowing participants to receive a pension calculated using a 

local labor organization salary, Laborers' Local 1001 made contributions to theLaborers' Fund 

for its employees based on their Laborers' Local 1001 salaries.. Laborers' Local tOOl, did so in 

consideration for the Laborers' Fund Defendants' prornisc.td provide the applicable Laborers' 

Local 1001 employee'an annuity calculated based on the employee's Laborers' Local lOOt 

salary: 

Also in reliance upon the Municipal Fund Defendants interpretation and 

application, of the Pension Code allowing participants to receive a pension Calculated using a 

local labor organization salary, the CTU' made..contributions tothe Municipal Rind for its 

employees based on their CTU salaries. The CTU did so in consideration for the Municipal Fund 

Defendants' promise to provide the applicable CTU eniployee an'annuity'ealculated based on the 

employee's CTU salary. 
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Thus, CTU and Laborers' Local 1001 have contractual rights that their employees 

for whom they contributed to the Municipal Fund or Laborers' Fund based on union salaries will 

receive Municipal Fund. or Laborers' Fund pensions calculated using the same union salaries. 

The 20-year interpretation and application olArticles S & IL of the Pension Code 

by the Municipal Fund Board and the Laborers' Fund Board, including the City appointed 

trustees, to allow the use ofa salary paid by a local labor orgahization in calculating the final 

average salary for participants with union service credit created a retirement system benefit and 

contractual right proteetedby the Illinois Constitution's Pension Clause. 

Before the order and opinion, dated September 29, 2014 (the "September 29,. 

2014 Order & Opinion"), in this action, no court ofeompetent jurisdiction had interpreted the 

pre-P.A.97-0651 statutory text ot'Aiiicle S of the Pension Code to bar using a salary paid by a 

local labor organization in calculating the final average salary for pension purposes for a 

Municipal Fund participant who had earned union service credit pursuant to 40 ILCS 5/8-226(c). 

Before the September 29, 2014 Order & Opinion, no court of competent 

jurisdiction had interpreted the pre-P.A.97-065 I statutory text of Article II 'of the Pension. Code 

to bar using asalary paid by a local labor organizationin calculating the finaL average salary for 

pension purposes for a Laborers' Fund participant who had earned union service credit pursuant 

to 40 ILCS 5/1 1-21 5(c)(3). 

The September 29, 2014 Order & Opinion's interpretation of Articles 8 & II of 

the Pension Code with respect to the use of a local labor organization salary to calculate a final 

average salary established a new principle of law by effectively overruling the past 

interpretations of the statutes by the Laborers' Fund Board and the Municipal Fund Board. 
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The September 29, 2014 Order & Opinion's interpretation of Articles 8 & II of 

the Pension Code with respect to the use of a local labor organization salary to calculate a final 

average salary established a new principle of law by deciding an issue of'first impiession in'the' 

cowls whose resolution was not clearly foreshadowed by any prior court precedent. 

Given (l)the purpose of the P.A. 86-1488 amendrnents.to the union leave of 

absence provisions of Articles 8 & 11 of the Pension Code, (2) the 20-year history of'applicntion 

of those amendments by the Laborers' Fund Board'and Municipal Fund BOard, and (3) the 

reliance of Municipal Fund and Laborer? Fund participants, a prospective-only application, if 

not reversal. othe September 29, 2014 Order & Opinion'sintcrprctation of Articles. 8 & ii of 

the Pension Code with respect to the use of a local labor organization salary to calculate it final 

average salary would further the purpose of•the decision and the underlying legislative intent. By 

contrast a retroactive application of that decision would create:substantiäl inequities and 

constitutional questions regarding whether the P. A. R6-1488 amendments diminished and 

inipaircd:a retirement s.ystàn benefit by increasing the.requi.rcd. contributions for a ictircnicnt 

system benefit without any corresponding increasc,in the benefit or other consideration. 

Given the 20-year histoty of the Laborers' Fund Board and Municipal Fund l3oard 

granting annuities based on union salaries and the reliance interests of Laborers' Fund and 

Municipal, Fund participants, the balance of equities mandates, if not rcvcrsal, a prospective-only 

application of the September 29, 2014 Order & Opinion's interpretation of Articles S & II of the 

Pension Code with respect to the use ofa local labor organization salary to calculate a'final 

aVerage salary. 

14 
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SUPPLEMENTAL COUNTS 

COUNT XII 
Seeking Declaratory Judgment That The 

40 LLCS 5/8-226(c)(3) Proviso Does Not Apply To 
Defined Contribution Plans 

(Kathleen Mahone) ,, JosephNotaro, and 1I3EW Local 9 vs. 
Municipal Fund and Municipal Fund Board) 

Plaintiffs realtege and specifically incorporate by reference paragraphs 1 through 

70 of the First Supplemental Complaint and paragraphs I through 147 of the Original Complaint 

preceding the Cotnts as this paragraph. 

The 40 ILCS 5/8-226(c)(3) proviso states that Municipal Fund participants may 

receive credit in the fund for employment witha union white on a leave ofabsenceonly if "the 

participant does not receive credit in any pension plan established by the local labor organization 

based on his employment by the organization)' 

An actual coffiroversy exists between the plaintittson the one hand and the 

Municipal Fund Defendants on the other concerning the construction of the 40 ILCS 5/8-

226(c(3) proviso and its application to the IBEW Local 9 defined contribution plan. 

Plaintiffs contend that the statutory language of the 40 ILCS 518-226(c)(3) 

proviso does not.apply to defined contribution plans because, by participating in a defined 

contribution plan, an individual does not "receive credit in any pension plan" within the meaning 

of the statute, 

The Municipal Fund Defendants' failure to acknowledge that the 40 [LCS 5/8-

226(e)(3) proviso does not apply to defined contribution plans deprives plaintiffs of needed 

information concernIng the plaintiff? contractual pension rights. 

'5 
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An interpretation that the 40 ILCS 5/8-226(c)(3) proviso applies only to defined 

benefit pension plans;in which a participant's benefit is based on receiving credit for service, but 

not to defined contribution plans, in which a participant's benefit is not based on receiving credit 

for service, is consistent with the.statutory language, the purpose of the proviso, and the law that 

any ambiguity in the terms of the Pension Code should be interpreted in favor of the participants. 

Plaintiffs' interpretation of the 40 ILCS. 5I8-226(c)(3) proviso is, therefore, mandated by the 

statutory language cnacted by the General Assembly. 

Plaintiffs have an interest in the correct interpretation of the 40 ILCS.5/8-

226(c.)(3) proviso and its application to defined contribution plans. A Municipal Fund Boar.I 

interpretation of the 40 ILCS 5/8-226(c)(3) ptoviso to the contrary would threaten the individual 

plaintiffs and the union plaintiffs' members and employees with the forfeiture of credit in the 

Municipal Fund for ycars.of service working for the local labor organization on a leave of 

absence based on thir participation in a defined contribution plan established by the union. 

A declaratory judgment by the Court that an individual who participates in a. 

defined contribution plan does not "reccive.credit in any penSion plan established by the local 

labor organization based on his employment by the organization," within the meaning of4O 

ILCS 5/8-226(c)(3), will likely terminate this controversy between the parties. 

COUNT XIII 
SeekingDeclaratory Judgment That The Laborers' Fund Defendants And Municipal Fund 
Defendants Would'l)rcach Plaintiffs' Contractual Rights By Retroactively Applying A New 

Interpretation Of The Pension Code Barring i:he Use OfA Local Labor Organization 
Salary To Calculate An Annuity With Union Service Credit 

(Roehelle Carmichael, June Davis, Oscar Hall, Anthony Lopez, Kathleen Mahoney, Joseph. 
Notaro, Michael Senese, David Tories. ciii. IBEW Local 9, and Laborers' Local tOOl v. 

Laborers' Fund, Laborers' Fund Board, Municipal Fund, and Municipal Fund Board) 

It 

A-202 

3UBMITTED 784049 - 
	 C 1740 



122793 

Plaintiffs realtege and specifically incorporate by reference paragraphs I through 

70 of the First Supplemental Complaint and paragraphs I through 147 of the Original Complaintl 

preceding the Counts as this paragraph. 

The Municipal Fund Board and Laborers' Fund Board are theadrninistrative 

bodies with the statutory authority to wterprct and applylthe terms of Articles 8 & 11 of the 

Pension Code, respectively, for the purpose of accepting contributions and granting annuities. 

For about 20 years before P.A. 97-0651, the Municipal Fund Defendants and 

Laborers' Fund Defendants offered. and granted participants anntiities calculated using the salary 

paid to the participant by a local labor organization.on a union leave of absence ifthc participant 

or local labor organization employer contributed to the respective fund based on the participant's 

Union salary. 

The individual plaintiffs and the CTU and Laborers' Local 1 001 accepted and 

provided consideration for that otTer by making all of the required.contributions to the respective 

funds based on the salary paid to the applicable participant by the local labor.organizátion 

employer. 

The individual plaintiffs, therefore, have a contractual right to a Laborers' Fund or 

Municipal Fund annuity calculated using a salary paid by the applicable local Labor organization 

during a.union leave.of absence if such salary conttibuted to one of the highest four annual. 

salarics received by the participant in the last 10 years before the participant's retirement from 

the City of Chicago or chicago oard of Education. 

CTU and Laborers' Local 1001 also have a contractual right that their employees 

for whom they made contributions to the Laborers' Fund or Municipal. Fund may receive a 

Laborers' Fund or Municipal Fund annuity calculated using a union salary if such salary 

.1 
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contributed to one of the highest four salaries received by the participant in the last 10 years 

before the employee's retirement from the City of Chicago or Chicago BoardofEducatiôn. 

The.Municipa! Fund Dcicucknts and Laborers' Fund Defendants have threatened 

to deny the individual plaintiffs, including Cit and Laborers' Local 100 I employees, annuities 

calculated using their union salaries based on the retroactive application of a new statutory 

interpretation that Articles 8 & 11 of the Pension Code never permitted an.annuitytO.bó 

calculated using a salary paid by a local labor organization. 

Plaintiffs contend that any retroactive application of that new interpretation of 

Articles 8 & II would breach the contractual rights of the individual plaintiffs, the Ciii, and 

Laborers Local 1.001 

This controversy between the parties would likely be terminated by a declaratory 

judgment from the Court that the Municipal Fund Defendants and Laborers' Fund Defendants 

retroactive application of that new interpretation of Articles S & II of the Pcnsion. Code would. 

breach the contractual rights of the individual plaintiffs, the CTU, and Laborers' Local 1001. 

COUNT XIV 

Seeking Declaratory Judgment 'I'hat The 

Laborers' Fund Defendants And Municipal Fund Defendants Should Be Estopped From 

Retroactively Applying A New interpretation Of The Pension Code Barring The Use Of A 

Local Labor Organization Salary To Calculate An Annuity With Union Service Credit 

(Roehclle Carmichael, June Davis, Oscar Hall, Anthony Lopez. Kathfecn Mahoney, Joseph 

No(aro, Michael Senese, DavidTorres, CTU,IBEW Local 9, and Laborers' LocallOOl v. 

Laborers' Fund, Laborers' Fund Board, Municipal Fund, and Municipal l? uiicl Board) 

Plaintiffs reallege and specifically incorporate by reference ptagraphs I through 

70 of the First Supplemental Complaint and paragraphs 1 through 147 of the Original complaint 

preceding the Counts as this paragraph. 

is 
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The Municipal Fund Board and Laborers' Fund Board are the administrative. 

bodies, with the statutory authority to interpret and apply the terms of Articles 8 & II of the 

Pension Code, respectively, for the purpose of accepting contributions and granting annuities. 

For about 20 years before P.A. 97-0651, the Municipal Fund Defendants and 

Laborers' Fund Defendants olTered and granted pürticipants'annuities calculated using the salary 

paid to the participant by a local labor organization on a union.leave of absence if the participant 

or local labor organization employer contributccl to the respective fund based on the participant ' s 

union salary. 

The individual plaintiffs and the CTh and Laborers Local 1001 reasonably relied 

on that 20 year interpretation and practice by the Municipal Fund Defendants and Laborers' 

Fund Defendants to their detriment by, among other things, making contributions to the 

respective funds based on union salaries and planning for retirements with the expectation of 

receiving pensions based on union salaries, and fhregoing alternative methods for planning for 

their retirement security or that of their members and employees. 

Given the plaintiffs' detrimental reliance upon the 20-year practice and 

interpretation of the Laborers' Fund Defendants and Municipal 'Fund Defendants offering and 

granting annuities based on union, salaries, it would be inequitable to allow the defendants to 

apply retroactively a ncv interpretation of Articles 8 & ii of the Pension Code to bar granting 

plaunttffs or plaintiffs' members and employees annuities based on the: same union salaries upon 

which contributions' were based. 

Nonetheless, the Laborers' Ftnid Defendants and Municipal Fund Defendants 

have threatened to deny the individual plaintiffs, including CTU and Laborers' Local 1001 

employees, anhuities based on their union salaries premised on the retroactive application of a 

19 
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new statutory interpretation that Articles 8 & if of the Pension Code never pertnitted ; an annuity 

to he calculated using a salary paid by a local labor organization. 

94. 	This controversy between the parties would likely be terminated by a declaratory 

judgment from the Court that the Laborers' Fund Defendants and MuniciØai Fund Defendants 

are.equitably estopped from retroactively applying the new interpretation of Articles 8 & ii of 

the Pension Code barring the use of a union salary to calculate the final average.salary for 

pct'ston purposes. 

PRAYER FOR RELIEF 

WHEREFORE, plaintiffs pray forjudgmcnt as follows: 

Pla.intif& incorporate the Prayers for Relief applicable to the Counts set forth in 

the Original Complaint. 

On Count Xli a declaration that an individual who participates in a defined 

contribution plan does riot "receive credit in any pension plan established by the 

local labor organization based. on his employment by the organization," within the 

rneanipg of 40 ILCS 5/8-226(c)(3). 

On Count Xlii a declaration that the Laborers' Fund Defendants' or Municipal 

Fund Defendants' retroactive application of the new interpretation of Articles 8 & 

II ot' the Pension Code barring annuities calculated based on union salaries would 

breach plaintiffs' contractual rights. 

On Count XIV a declaration that the Laborers' Fund Defendants and Municipal 

Fund Defendants are equitably estopped from retroactively applying the new 

interpretation of Articles 8 & II of the Pension Code barritig ahnuities calculated 

based on union salaries. 

20 
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E. 	Granting such other and further relict' as is deemed just and proper. 

Respectfully submitted; 

lochelle Carmichael; J.ui.ie Davis; Zeidre 
Foster; Oscar 1-tall; Anthony Lopez; Kathleen 
Mahoney; Joseph Notaro; Michael SCnese; 
David Torres;: The ChicAgo Teachers Union, 
Local 1, AmericanFoderation of Teachers, 
.AFLCIO; Loèaii0Ol. Laborers' international 
Union of North America, AFL-CIO; and Local. 
9, International  Brotherhôod.of Electrical 
Workers, AFL-CIO 

Dated: April 22, 2016 

J..PcterDowd 
Justin J. Lannoye. 
George A,Luscornbc Ill 
DOWD, BLOCH, BENNCrr 

CI3RVONE, AUERBACH & YOKICH 

S South Michig&in Avenue, 1.9th Floor 
Chicago, Illinois 60603 
(312) 372-1361 - Telephone 
(312) 372-6599 — Facsimile 
Fkrn I.D. Nuthbcr: 12929 

• 	 _ 

Onc_IKaintiffs' Attorneys 
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CERTIFICATE OF SERVICE 

I George A. Luscombe III, an attorney, certify that on April 29, 2016. 1 served a copy of 

the attached First Supplemental Complains by email on the following: 

Cary E. Donham 
Graham C. Grady 
John:F. Kennedy 
TAFT. STEThNIIJs, & HOLI.ISTER, LLP 
111 East Wäcker Drive, Suite 2800: 
Chicago. Illinois .60601. 
Email: cdbnham@taftlawtom.  

Attorneys for defendan 1sf 
Laborers' & Retirement Board Employees 
Annuity & Benefit Fund c/Chicago; 
Retirement Board a/the Laborers and 
Retire,ncni Board Employees 'Annuity and 
Benefit Fund 0/Chicago 

Mary -Patricia-Burns 
Vincent D. Pinelli 
Larisa L. Elizondo 
BuRke BURNS & PINELLI, LTD. 
70 W. Madison Ave., Suite 4300 
Chicago, Illinois 60602 
Email: vpinelli®bbp-chicago.com  

Attorneys jQr defendants: 
Municipal Employees' Annuity & Benefit Fund 
of Chicago and the Retiretnepit Board of the 
Municipal EniployeEs Annuity & Benefit Fund 
of Chicago 

Richard S. I-Iuszagh 
John. Wolfsmith 
Assistant Attorneys General. 
100 Wèst.Randólph Street 
Chicago, illinois 60601 
Email: RHuszagh®atgstatc.i1.us  

Attorneys fOr Intervenor-Dejendant: 
State of Illinois, cx reL Lisa Madigan, 
Attorney General of the Stale c/Illinois 

Joseph M Bums 	 - 
David Huffman-Gottschling 
JACOOS, BURNS. ORLOVE & EIERNANDEZ 
150 North Michigan Avenue, Suite 1000 
Chicago, Illinois 60601 
Email: davidhgjbosh.com  

A ttorneys or defendants: 
Public School Teachers ' Pension and 
Retirement Fund of Chicago: and Board of 
Trustces of the Public School Teachers' 
Pension and Retirement Fund of Chicago 

Dated: April 29 2016 
George A. Luscombe lit.  
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* 9-1 	 c2r7 .( 
APPEAL TO TILE APPELLATE COURT OF ILLINOIS 

FIRST DISTRICT 
FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 

COUNTY DEPARTMENT, CHANCERY DIVISION 

Rochelic Carmichael; June. Davis; Zeidre 
Foster; Oscar Hall; Anthony Lopez; Kathleen 
Mahoney; Joseph Notaro; Michael Senese; 
David Torres;.The Ch.icagoTeachei -s Union, 
Local I, American Fe&ration of Teachers, 
AFL-CIO; Local 1001, Laborers' International 
Union of North America, AFL-C1O; and Local 
9, Interhational. Brotherhood of Electrical 
Workers, AFL-cio; 

-- -- 

Plaintiffs-Appellants, 

V . 

Laborers' & Retirement Board. Employees' 
Annuity & Benefit Fund of Chicago; 
Retirement Board of the Laborers' & 
Retirement Board Erployees' Annuity & 
Btnefit Fund of Chicago; Municipal 
Employees' Annuity & Benefit Fund of 
Chicago; RetirementBoard of the Municipal 
Employees' Annuity & Benefit Fund of 
Chicago; Public School Teachefs' Pension & 
RetiterneritFund ofChicago; and Board of 
Trustees of the Public School Teachers' 
Pension. & Retirement Fund of Chicago; 

Defendants-Appellees, 

And 

State of Illinois, ex ret Lisa Madigan, 
Attorney General of the State of Illinois,. 

intevenor-Dcfendant-Appellee. 

Case No. in the Circuit Court of Cook. 
County: 

Case No.. 12-CI{-37712 

Hon. Celia G. Gamrath & 
lIon: Mary L. Mikva,Judges Presiding 

Cl! 

9 
' C •  

C'  
: 

tØ EL1 

L€2 S 
c .1\) 

Cn  

vs.) 

NOTICE OF APPEAL 
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Plaintiffs-Appellants Rochelle Carmichael; June. Davis; Zeidre Foster; Oscar Hall; 

Anthony Lopez; Kathleen Mahoney; Joseph No1aro Michael SePese; David Tones: The 

Chicago Teachers Union, Local 1, American Federation of Teachers, AFL-CIO; Local 1001, 

Laborers' International Union of North America, AFL-CIO; and Local 9, 1ntritional 

Btotherhood of Electrical Workers, AFL-CIO heteby appeal to the Appellate Court of Illitlois, 

First District the following orders of the Circuit Court of Cook County Illinois, County 

Department, Chancery Division, Case No. 12-01-37712, Judges Celia C. Garntath and Mary L. 

Mikva presiding: 

Plaihtiffs-Appellahts appeal the June 7,2017, Memorandum Opinion and Ordcr 
("June 7, 2017, Order") and the Final. Amended Memorandum. Opinion and Order 
on ReconsideratIon, dated July 1.4, 2017 (the "Final Amended Order"), with 
regard to the  following Counts of Plaintiffs-Appellants' Complaint or First 
Supplemental Complaint. The July 14,2017, Final Aniended Order, which 
amended and superseded the June 7, 2017, Order, certified these issues for appeal 
under Ill. Sup. Ct. R. 304(a). 

count A (J.Jeelaratory JUdgment —40 JIJCS 5/8-226(c)(3) Proviso Doe. 
Not Apply to the CTU Defined Conh-ibution PIan: The June 7, 2017, 
Order and theFinal Amended Order denied Plaintiffs-Appellants' etoss-
motion for summary judgment and granted the cross-motion for summary 
jugnitnt by Defendants-Appel.lees' MUnicipal Employees' Anu.it' & 
Benefit Fund of Chicago C'MEABF") and Retirement Board of the 
Municipal Emplo.yees Annuity & Benefit Fund of Chicago ("MEABF 

• Board") with regard to Count X. Pl4intiffa-Appellants rcspcctfiully pray 
that these orders be reversed as to this Count, gtanting sutnrtiary judgment 
in fayor of Plaintiffs-Appellants, and that the case be remanded to the 
Circuit Court for apptopriate.proccedings; 

Count XII (Declaratory Judgment.— 4.0 .ILCS5/8-.226(e)(3) Proviso 
Does Not ADDIY to Defined Contnbution Plans) The June 7 2017, 
Order and the Final Amended Order denied Plaintiffs-Appellants' cross 
ñiotion for summary judgment and granted the cross-thotioñ for Suitmary 
judgment by Defendants-Appellees MEABF and MEABF Board with 
regard to Count Xli. Plaintiffs-Appellants respectfully pray that these 
orders be reversed as to this Count, granting suthfflary judgment in favor 
of Plaintiffs-Appellants, and that the case be remanded to the Circuit Court 
for appropriate proceedings. 

A-210 
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C. t-ount ALU ljoeciaratery juugment - mreacn 01, ontravtuai nigats;: 
The June 7, 2017. Order and the Final Amended Order denied Plaintiffs-
Appellants' cross-motion, for Summary judgmtht and granted. the cross-
motions for summary judgment by Defendants-Appellees MEA.BF and 
MEABF Board and by Defendants-Appellees Laborers' & Retirement 
Board Employees' Aniuzity & Benefit Fund of Chicago ("LABP') and 
Retirement Board of the Laborers' Sc Retirement Board Employees' 
Annuity & Benefit Fund of Chicago ("LABF Board") and by Intervenot-
Defendant-Appellee State of Illinois, cx ret Lisa Madigan, Attorney 
General of the State of Illinois ("State") with regard to Count XIII.. 
Plaintiffs-Appellants respectfully pray that these orders be reversed as to 
this Count, granting summary judgmcnt in favot of Pláintiff&-Appellants, 
and that the case be remanded to the Circuit Court for appropriate 
proceedings. 

d. Count XIV (Declaratory Judgment - Estoppel): The June 7,2017 
Order and the Final Amended Order denied Plaintiffs-Appellants' cross-
motion for summary judgment and granted the cross-motions for summary 
judgment by Defendnnts-Appcl.lecs MgABF and MEABF Board and 
Defendants-Appellecs LABF and LABF Board, and by Intervenor-
Def'endant-Appellee State with regard to Count XIV. Plaintiffs-Appellants 
respectfully pray that these orders be reversed as to this Count, granting 
summary judgment in favor of Plaintiffs-Appellants, and that the case be 
remanded to the Circuit Court for appropriate pm. ceedings. 

2. Plaintiffs-Appellants appeal the Order and Opinion, dated September 29, 2014 
("Sept. 29, 201.4 Order& Opinion"), with regard to the following Counts in 
Plaintiff-Appellants' Complaint. The July 14,2017, Final Amended Order 
certified these issues for appeal under Ill. Sup. CL R. 304(a). 

a. Counts.IV.A through IV..E (Constitutional Challenges to Public Act 
97-0651 Amendments to 40 TICS 5/8-138(g-fl and 40 ILCS5/$L233(e) 
Eliminating Right to Pension Benefits Based on a tn'ion SaInt 
Earned While on Leave ofAbsence): The Sept. 29,2014 Order &. 
Opinion dismissed with prejudice Plaintiffs-Appellants' Count IV.A 
through N.E of Plaintiffs-Appellants' Complaint, granting the.motions to 
dismiss by Defendant-Appeilees MEABF. and MEAB.F Board. and by 
Intervenor-Defendant-Appellee State. Plaintiffs-Appellants respectfully 
pray that this order be reversed as to these Counts, thereby reinstating the 
Counts, and the case be trtiandcd to the Circuit Court for appropriate 
proceedings. 

Earned While on Leave of Absence): The Sept. 29, 2014 Order & 
Opinion dismissed with prejudice Plaintiffs-Appellants' Counts V.A. 
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through V.E of Plaintiffs-Appellants' Complaint, gr.ig the motions to 
dismiss by Defèndant-Appellees LABF and LABF Board and by 
Intervenor-Defendant-Appellee State. Plaiiitiffs-Appellants repeetfhIly 
pray that this order be reversed as to these Coffnts, thereby reStating the 
Counts, and the case be remanded to the Circuit Court for appropriate 
proceedings. 

Respectfully submitted, 

Rochelle Carmichael; June Davis, Zeidre 
Foster; Oscar Hall; Anthony Lopez; Kathleen 
Mahoney; Joseph. Notaro; Michacl Senese; 
David Torrcs;.The Chicago Teachers Union, 
Local 1, American Federation of Teachers, 
AFL-CIO; Local 1001., Laborers' tntemational 
Union. of North Aththca, AFL'CIO; and Local. 
9, International Brotherhood of Electrical 
Workers, AFL-CIO 

Dated: ,AugusI 9, 2017 

J. PeterDowd 
Justin J..Lannoye 
George A. Luscombe 111 
Dowo, BLocI-i, BENNEU 

CERv0NE, AIJERBACH & YOKICH 
8 South Michigan Avenue, 19th.Floor 
Chicago. Illinois 60603 
(312) 372-1361 - Telephone 
(312) 372-6599 - Facsimile 
Primary Email: 
g1uscombelaboradvocates.com  
Secondary Email: 
jpdowd@laboradvocates.com  
SecondaryErnail:r 
efile@labbradvocates.com  
Firm I.D. Nwnber: 12929 

Attorneys for Plaintiffs-Appellants  

Qne . iiffs-Acl1ants' Atjorneys 
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CERTIFICATE OF FiLiNG & SERVICE 

I George A. Luscombe. Ill, an attorney, certify that on August 9, 2017, 1 caused the 

foregoing Notice of Appeal to be filed with the Clerk of the Circuit Court of Cook County 

illinois, County Department, Chancery Division and true and correct copies of the same to be 

served by email, and by U.S. Mail, postage prepaid, before 5:00 p.m. on the.following: 

Richard S. Huszagh 
Assistant Attorney General 
100 West Randolph. Street 
Chicago, Illinois 60601 
Email: Rllunagh®atgstaie.i1.us  

Attorneys for Intervenor-Defendant-Appellee: 
Stole of Illinois, cx reL Lisa Madigan, 
Attorney General of/he  State of Illinois 

Joseph M. t3urns 
Daid l4uffi-nan"Gottschling 
JACOBS, Buai's, ORLOvE & lIEIU'JANDEZ 
150 North Michigan Avenue, Suite 1000 
Chicago, Illinois 60601 
Email:. dayidhg©jbosh.cOm  

Attorneys/Or Defen4ants-Appeltees: 
Public School Teachers' Pension and 
Retirement Fund of Chicago: and Board of 
trustees of the Public School Teachers' 
Pension and Reiire,neni Fund of Chicago 

Cary E. Donham 
Graham C. Grady 
JohnF. Kennedy 
Thfl, Smtrmius, & HOLLISTER, LLP 
1.1.1 East Wacker Drive, Suite 2800 
Chicago, Illinois 60601 
Email: cdonhain@taftla.w.coin  

A ttorneys for Defendants-Appellees: 
Laborers' & Retirement Board Employees' 
Annuity & Benefit Fund of Chicago; 
Retirement Board of the Laborers and 
Retirement Board Employees 'Annuity and 
Benefit Fund of Chicago 

Mary Patricia Burns 
Vincent D.Pinelli 
Larisa L. Elizondo 
Buaic€ Bus & PINELLI, Lw. 
70 W. Madison Ave., Suite 4300 
Chicago, Illinois 60602 
Email: vpinel1ibbp-chicago.com  

Attorneys for Defan4ants-Appdleet: 
Municipal Employees' Annuity & ,BeneJis Fund 
of Chicago and the Retirement Board of the 
Municipal Employees 'Annuity & Benefli Fund 
of Chicago 

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil 

Procedure, the undersigned certifies that the statements set: forth in this instrument are true and 

correct, except as to matters therein stated to be on information and belief and as to such rnajers 
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the undersigned certifies as aforesaid that he verily believes the same to be ttue. 

Dated:.August 9, 2017  
George A. Luscombe 111 
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Index to Supplement to the Common Law Record on Appeal 

Date Document Page 

Mar. 20, 2918 Certificate of Supplement to Record SUP C I 

Supplement to the Record - Table of Contents SUP C 2-4 

Feb. 20, 2018 Stipulation and List of Documents SUP C 5-10 

Feb. 26, 2018 Certificate of Filing and Service SUP C 11-12 

Jan. 18, 2013 Motion for Substitution of Judge, by Defendant 
Retirement Board of the Municipal Employees' 
Annuity & Benefit Fund of Chicago SUP C 13-18 

Feb. 10, 2014 Motion for Partial Reconsideration of Order on 
Motion to Dismiss Plaintiffs' Constitutional 
Claims, by Intervenor-Defendant State of 
Illinois ex rel. Lisa Madigan, Attorney General 
of the State of Illinois SUP C 19-36 

July 7, 2014 	Motion to Cite Additional Authority, by 
Plaintiffs 	 SUP C 37-74 

Dec. 16, 2014  Answer, by Intervenor-Defendant State of 
Illinois ex rd. Lisa Madigan, Attorney General 
of the State of Illinois 	 SUP C 75-215 

Sept. 9,2016 	Motion for Summary Judgment, by Plaintiffs 	SUP C 2 16-27 

Sept. 9, 2016 	Memorandum of Law in Support of Motion for 
Summary Judgment, by Plaintiffs 	 SUP C 228-74 

Sept. 9,2016 	Affidavit of Rochelle Carmichael 	 SUP C 275-92 

Sept. 9,2016 Affidavit of Robert Chianelli SUP C 293-640 

Sept. 9,2016 Affidavit of June Davis SUP C 641-50 

Sept. 9,2016 Affidavit of Zeidre Foster SUP C 651-53 

Sept. 9,2016 Affidavit of Oscar Hall SUP C 654-65 

Sept. 9,2016 Affidavit of James S. Jorgensen SUP C 666-767 
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Date 	Document 	 Page 

Sept. 9,2016 	Affidavit of Anthony Lopez 	 SUP C 768-94 

Sept. 9,2016 	Affidavit of George A. Luseombe III 	 SUP C 795-98 

Sept. 9,2016 	Affidavit of George A. Luscombe 111, 
Exhibits Volume I of II 	 SUP C 799-947 

Sept. 9,2016 	Affidavit of George A. Luscombe III, 
Exhibits Volume II of 11 SUP C 948-1259 

Sept. 9,2016 Affidavit of Kathleen Mahoney SUP C 1260-1268 

Sept. 9, 2016 Affidavit of Joseph P. Notaro (2015) SUP C 1269-1482 
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Sept. 9, 2016 Affidavit of Joseph P. Notaro (2016) SUP C 1486-1744 V2 

Sept. 9, 2016 Affidavit of Michael Senese SUP C 1745-48 V2 

Sept. 9, 2016 Affidavit of Jesse Sharkey SUP C 1749-59 V2 

Sept. 9, 2016 Affidavit of Jesse Sharkey, 
Exhibits Volume I of 11 SUP C 1760-1962 V2 

Sept. 9,2016 	Affidavit of Jesse Sharkey, 
Exhibits Volume II ofT! 	 SUP C 1963-2159 V2 

Sept. 9,2016 	Affidavit of David Torres 	 SUP C 2160-73 V2 
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