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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION
RERN

5 | &

R
ROCHELLE CARMICHAEL, et al ) ° )

Plaintiffs,

v s %

LABORERS’ & RETIREMENT BOARD A
EMPLOYEES' ANNUITY & BENEFIT No. 12 CH 37712 3 \
FUND OF CHICAGO, ef at., \ Judge Celia Gamrath 0
alenda
Defendants, Calendar 6
and

STATE OF ILLINOIS, ex rel. LISA MADIGAN,
Attorney General of the Stute of [llinois,

Intervenor-Defendant. )

FINAL AMENDED MEMORANDUM OPINION AND ORDER
ON RECONSIDERATION

This cause comes to the court on the State of lllinois’ June 19, 2017 Unopposed Scction
2-1203 Motion to Amend June 7, 2017 Judgment, and Plaintiffs’ June flO, 2017 Motion for
Attorney's Fees, lilinois Supreme Court Rule 304 Certification, Modification of Escrow Order
and for a Stay of Enforcement of the Order Modifying the Escrow Order Pending Appeal. The
motions are granted. This Final Amended Order amends and aupcrscdeq the June 7, 2017
Memorandum Opinion and Order. )

This cause comes to the court on uross~m0tions. for summary judgment pursuant to
section 2-1005 of the Illinois Code of Civil Procedure. 735 [LCS 5/2-1005 (West 2016). Judge

Mary Mikva dismissed multiple counts of Plaintiffs’ .complaint. The parties seck summary

juidgment on the remaining counts of Plaintiffs’ complaint (counts I-I1T A-E, VI-VII A-E,-X, and

XI A-B) and supplemental complaint (counts XII-XIV), challenging the applicability and
constitutionality .of Public Act (“P.A.”) 97-0651, which alters Articles 8, 11, and 17 of the
Tlinois Pension Code (40 ILCS 5/8-101 er seq., 11- 101 er \eq 17-101 et seq. (¢fl. Jan. 5, 2012)),
The motions are granted in part and denied in part lhe court invalidates two distinct prov1smns

v‘

of P.A, 97-0651 asa vm!atxon of the Pension Protection Clause
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BACKGROUND

Judge Mikva’s November .27, 2013 Dismissal Order, and September 29, 2014
Rgconsidcratiou Order, provide the 1r'z:ctu:al, and procedural history of this case. The court here
reviews briefly the parties to the suit, the operative changes to the Pension Code, and the
background leading to the instant cross-motions for summary j udgment..

A, Partics to the Suit !

Plaintiffs arc nine retired or workin'g cmployees of the City of Chicago or Chicago Board
of Education. Zeidre Foster, Anthony Lopez, Micheael Senese, and David Torres are current
employees, Rochelle Carmichael, Oscar Hall, Joseph Notaro, and June Davis are retired
employees. Plaintiff Kathleen Mahoney is the wife of the late John Mahoney, a retirce and an
original Plaintiff in this action. Afier her husband’s death, Mahoney ‘intervened on her own
behalf for the 50% survivor’s annuity based on hér husband’s pension. See 40 ‘ILCS 5/8-150.1().
Each of the nine Individual Plaintif}s is a participant in one of tlic three public pension systems
named as Defendants. Three local labor organizations intervened as Union Plaintiffs: Chic'ago
Teachers Union, Local 1, American Federation of Teachers, AFL-CIO (*CTU"); Local 1001,
Laborers’ Internatiortal Union of North America, AFL-CIO (“Laborers’ Local 100[™); and Local
9, International Brotherhood of Electrical Workers, AFL-CIO (“IBEW Local 9”).

Defendants are three public pension funds and governing buards (the “Funds”) affected
by changes to Articles 8, 11, and 17 of the Pension Code. Amendments to Article § affect the
Municipal Employees’ .Annuity and Benefit Fund of Chicago (“MEABF™); amendments to
Article 11 affect the Laborers' and Retirement Board of Employees’ Annuity and Benefit Fund of
Chicago ("LABF"); arid amendments to Article 17 affect the Public School Teachers’ Pension and
Retirement Fund of Chicago ("CTP[™). The Office of the Attomey General appeared on behalf
of the State of lilinois as Intervenor-Defendant (the “State™). The State primarily shouldered the

defense of P.A. 97-0651’s constitutionality, while the Funds argued against Plaintiffs’

" jurisdictional, declaratory, and equitable claims.

B. Public Act 97-0651 _

In response to news coverage of dlleged abuses of public pension funds, the General
Asscmbly passed P.A. 97-0651, altering the Pension Codc administercd by the Funds. The law
limits public workers’ ability to: (1) count as periods of service leaves of absence during which

they worked for private unions; and (2) apply their private union salary to calculate their public

2
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pension annuity. These changes alfect different Plaintiffs in different ways, but they all allege
P.A. 97-0651 unconstitutinnally dim-i‘nishcs their constitutionally protected pension benelfits.

o The Funds calculate pension annumes through a formula. The inputs for the formuia are
derived from the years ol service of an employee, dictating the per cenlage of his or her salary,
muitiplied by the highest average annual salary in the last few }ears ?eforc retirement.
Participants have incentives to serve as public employees for long strctches.‘of their careers to

~obtain the highest perceiitage and to increase their salary to obtain a higher annuity, The
Individual Plaintiffs accomplished both by receiving service time for years cm;')loyed by private
unions while on leaves of absence from their public positions. They were also able to apply their
higher private union salary to the public annuity calculation. P.A. 97-0651 changes all of this,
overturning years of practice by the Funds und altering the way annuilies are calculated.
Plaintiffs challénge the constitutionality of three reforms in P.A. 97-0651 that modify the
annuity calculation. Only the constitutionality of the first two reforms is at issuc here. The
constitutionality of the third reform regarding “highest average annual salary” was dismisséd by
Judge Mikva in her Reconsidcration Order.

L. Denial of service time for post-January 5, 2012 leaves of absence in
Articles 8, 11, and 17 ;

First, Plaintiffs challenge the constitutionality of P.A. 97-0651, which limits the counting

of service time in the annuity calculation to “{lJeaves of absence without pay rhat begin before
the effective date of this amendatory Act...during which a participant is ecmployed full-time by a
local labor organization that represents municipal employees,” provided other requitements are
met. Pub. Act 97-0651 (eff. Jan. 5, 2012) (amending 40 ILCS 5/8-226(c), 11-215(¢)(3), 17-
134(4)) (new Lext in italics). Before the enactinent of P.A. 97-0651, Articles 8, 11, and 17 of the
Pension Code allowed participants to count such leaves of absence as periods of service in their
annuity calculation, regardless o when the leaves of absence began. After P.A. 97 0651, leaves
" .- of absence that begin on or after January 5, 2012, are excluded.

2. Expansion of the “any pension plan® praviso to cover union affiliate
plans in Articles 8 and 11

Sewnd Plaintiffs attack the Lons.Ulutlonfihty of expanding the phrase “any pension plan”
to cover union affiliate plans in connection with the union service time sllowance. Before the
enactment of P.A. 97-0651, the unign service fime allowance came with a provisg, that leaves of

absence for union work could count toward the annuity calculation, provided “the participant

¢
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does not receive credit in any pension plan established by the local labor organization based on
his employment by the organlmuofv” 40 ILCS 5/8-226(c), 11-215(c)3)(C). P.A. 97-065t
amends Articles 8 and 11 by e\pandmg the definition of “any pension plan,” as follows:

For the purposes of this Section, the phrase “any pension plan established by the
local labor organization” mcans any pension plan in which 'a participant may
receive credit as a result of his or her membership in the local labor organization,
including, but not limited to, the local labor organization itself and its affiliates at
the local, intrastate, State, multi-statc, national, or international level, The
definition of this phrase is a declaration of existing law and shall not be'construed
as a new enactment.

Pub. Act 97-0651 (eff. Jan. 5, 2012) (amending 40 ILCS 5/8-226(e), 11-215(c)). This definition
curtails the ability to count time for union service where a participant receives ercdit in any
pension plan established by the local labor organization itsclf, as well as its affiliates at any level.

3 Exclusion of private union salary in the “highest avernge annual
salary” calculation in Articles 8 and 11

Third, P.A. 97-065] modifics Articles 8 ondd 11 by adding a new subsection (35 and
clarifying the meaning of “highest average annual salary.” Subsection (e) provides:

This Article shall not be construed to authorize a salary paid by an entity other
than an employer, as defined in [Section 8-110 or Section 11-107], to be used to
calculate the highest average annual salary of a participant. This subsection (e) is
a declaration of existing law and shall not be construed as a new enactment.

Pub. Act 97-0651 (eft. Jan. 5, 2012) (adding 40 ILCS 5/8-233(e), 11-217(e)). “Einployer,” as
defined in sections 8-110 and 11-107 and referred to in subsection (¢), is limited to large cities,
certain public entities, and boards. |

P.A. 97-0651 also amends sections 8-138(g-1) and 1-134(f-1) by clarifying the meaning
of “highest average annual salary,” as follows: -

For the purpose of caleulating this annuity, “final average salary” means the
highest average annual salary for any 4 consecutive years in the last 10 years of
service. Nolwithstanding any provision of this subsection to the contrary, the
“final average salary™ for a participant that received crédit under [Sections 8-
'226(c) and 11-215(c)(3)] means the highest average salary for any 4 consecutive
years (gr any § consecutive years if the employee first became a purticipant on or
afler January 1, 2011) in the 10 years immediately prior to the leave of absence,
and adding to that highest average salary, the product of (1) that highest averaye
salary, (i) the average percentage increase in the Consumer Price Index during
each 12-month calendur year for the calendar years during the participant's
leave of absence, and (iii) the length of the leave of absence in years, provided
that this shall not exceed the participant’s saiary at the local labor organization.

)
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For purposes af this Section, the Consumer Price Index is the Consumer Price
Index for All Urban Consumers for all items published by the United States
Department of Labor.

1
Pub Act 97-0651 (eff. Jan. 5, 2012) (amending 40 ILCS 5/8-138(g-1), 11-134(F-1)) (new text in italics).
When taken together, these amendments have the effect of limiting the annuity, ¢aleulation to a
participant’s public-émployer salary only, which is typically less than pa‘id'byupljiv;i!’\te unions.

In her Reconsideration Order, Judge Mikva characterized these chaﬁges as a permissible
legislative clarification of “highest average annual salary” and dismissed with prejudice
Plaintiffs’ constitutional claims in counts TV-V A-E. Plaintiffs do 1.10t ask this court to revisit
Judge Mikva’s ruling. Rather, they ask the court to avoid the detrimental effect of this
legislation based on theories of contract and estoppel set forth in counts XII[-XIV of their
supplemental complaint.

ANALYSIS

Summary judgment is warranted where there is no gehﬁinc issuc of material fact and the
moving party is enfitled to judgment as a matter of law. 735 ILCS 5/2-1005(c). By filing cross-
motions for summary judgment, the parties “invite the court to decide the issues presented in the
action as questions of law.” American States ns. Co. v. K’olwr_w.s', 281 11l App. 3d 725, 727-728
(1st Dist. 1996),

Statutes arc presumptively constitutional, and the chatlenging party has the burden of
rebutting this presumption. People v. McCarry, 223 11L.2d 109, 135 (2006). To carry this
burden, a plaintiff must “clearly establish any constitutional invalidity.” Allegis Reaity Investors
v. Novak, 223 111.2d 318, 334 (2006). A court must uphold a statutc’s validity “whenever it is
reasonably possible to do sa.” /d. *Under settled [llinois Iaw, where there is any question as to
legislative intent and the clarity of the language of a pension statute, it must be liberally
construed in favor of the rights of the pensioner.” Kanerva v. Weems, 2014 IL 115811, 9 55.
~This rule applies “with equal force” to interpretations of the Pension Protection Clause. /d.

C.  Phintiffs’ Standing |

In their cross-motions for suminary judgment, LABF and MEABF argue the Individual
and Union Plaiﬁtiffs lack standing to bring their claims. Judge Mikva rejected LABF's previous
attacks on standing. (Order, May 9, 2013; Hearing Transeript, May 9, _26}3 at 26:20--27:2,
27:5—29:8, 30:18—31:5, 36:19-20, 41:5-16, 76:13—-78:7, 83:19-22.) The court adopts the

earlier reasoning and rejects the new slanding challenges raised by LABF and MEABF. This is
v
5 .
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juxtaposed with the couit’s finding on count X1 (section D infra) that the Funds lack jurisdiction
Lo revise pension annuities for Plainliffs*@anp.ichacl, Hall, and Mahoney.

™ 1. Individual Plaintiffs have standing to sue
" LABF and MEABF challenge the standing of Individual Plaintiffs Senese, Torres, Davis,

and Mahoney, arguing the court lacks subject matter jurisdiction fo hear theié-c]}aims. Subject

* matter jurisdiction refers to the court’s power to hear and determine cases of tiie éencrul cluss to
‘which the proceeding in quéstion belongs. People v. MW, {In ye MW, ), 232 1l1.2d 408, 415
(2009). |

LABF contends Plaintiffs Senese and Torres lack standing to bring their claims where

,

neither of them applied for pension benefits and Senese is not eligible to apply. LABF insists the

two Plaintiffs’ claims are not ripe and the harms alleged are merely speculative; thus, the court
should not decide them. See Sedlock v. Bd. of Trs., 367 1Il. App. 3d 526, 529 (3d Dist. 2006).
MEABEF similarly challenges this court's subject matter jurisdiction over Plaintiffs Davis and
Mahaoney on the grounds that neither has received a final administrative adjudication for their
annuity—Davis’s application having only been processed upon Order of this court on October
10, 2014, and Mahoney’s annuity baving derived from her late husband’s 2003 calculation after
his death in 2016. Given its “exclusive original jurisdiction in...all claims for annuities, pensions,
bencﬁts.or refonds” (40 ILCS-5/8-203), MEABF arpues this court lacks jurisdiction to consider
_Plaintiffs’ claims because no final administrative decision has been rendered. The court
disagrees. |
In Canel v. Topinka, 212 111.2d 311 (2004), the linois Supremc' Court held:

An aggnieved party may seek judicial review of an administrative decision
1 without complying with the exhaustion of remedies doctrine where a statute,
‘ ordinance. or rule is attacked as unconstitutional on its face. A party may also
seck review where issues of fact arg not presented and agency expertise is not
involved. Morcover, exhaustion is not required if the administrative remedy is
inadequate or futile or in instances where the litigant will be subjected to

irreparable injury due to lengthy ndministrative procedures that fail to provide
interim relief,

212 T11.2d at 321 (citations omitted). _
Here, Plaintils attack the constitutionality ot ' A, 97-0651. There aresno issues of fact;
no agency expertise is required, and the administrative remedy would be futile where the Funds

' Y
lack the ability to declare a statute unconstitutional. Furtheérmore, forcing Plaintiffs who are not

I A-006
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yet retired to wait until they rctire and apﬁiy,, or to wait until their benefits are actually
diminished, will cause irreparable haim. Accordingly, the Individual Plaintiffs have standing to
bring suit and the court has subject me;tter‘jurisdiction to adjudicate their claims.
2. Union Plaintiffs have associational standing to sue

LABF and MEABF also allege the three Union Plaintiffs 1u;:k ‘diﬁi'ec’_‘t- or associational
standing to bring suit. In order to establish direct standing, the Unions mu,st‘ demonstrate they
will suffer a direet injury that is: (1) distinct and palpable; (2) fiirly traceable to Dcfendants’
actions; and (3) substantially likely to be preventcd or redressed by the requested relief. Chicago
Teachers Unlon Local 1 v. Board of Educaiion of the City of Chicago, 189 111.2d 200, 206-207
(2000). In order to establish associational standing, the Unions must show: (1) their individual
members have standing to sue in their own right; (2) the interests the Unions seek to protect are
germane to their purpose; and (3) neither the claims asserted, nor the relief requested, requires
the individual members to participate in the lawsuit. Infernational Union of Operating
Engineers, Local 148, AFL-CIO v. Illinvis Department of Employment Security, 215 111.2d 3;?‘, 47
(2005), citing Hunt v. Washington State Apple ddvertising Commission, 423 U.8.333 (1977).

Clearly, the Union Plaintiffs have associational standing. First, as noted above, their
individual members have standing to sue. Second, protecting Union members’ tights to pension
benefits under the Pension Code is clearly germane to the Unions’ purpose. See Bldg. & Constr.
Trades Council of Buffalo, N.Y. & Vicinity v. Downiown Dev., Inc., 448 F.3d 138, 148 (24 Cir.
2006) (“[TIhe rcquirement of germanencss is undemanding; mere pertinenee between litigation
subject and organizational purpose is sufficient.”),) Third, the-claims in this case are not
disputed issues of fact, but of law, and do not require the individual members to participate in the
lawsuit. Rather, the issues involve declaratory and injunctive relief with no disputed calculation
of damages. See International Union of Operating Engincers, Local 148, AFL-CIO, 215 111.2d at
47, 61 (holding individual participation of union members not necessary where case taises only
‘questions of law).) Accordingly, the Union Plaintiffs have associational standing to sue.

D. Lack of Jurisdiction to Revisc Annuities (count XI)

In count XI, Plaintiffs challenge the Funds® jurisdiction to revise the pension annuity
calculations for retired participants Carmichael, Mahoney,_ and Hall based on P.A. 97-0651.

Plaintiffs claim the Funds lack jurisdiction to revise the annuities where.the decision on their

w
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pension benefits was a final administrative decision and no party filed a complaint within 35
days after the Funds made their ﬂnal'ilfe;ciséon. The court agrees.
= “Every action to review a final administrative decision shall be commenced by the filing
of @ complaint and the issuance of summons within 35 days from the date that a copy of the
decision sought to be reviewed was scived upon the party atfected by ;ho-déci§ion." 735 TLCS
5/3-103. To trigger the 35-day rule, there must be a “final administr_ativé decision.” An
administrative decision iS-“any decision, order or detenmination of any administrative apency
rendered in a particular case, which affects the legal rights, duties or privilcges of parties and
which terminates the proceedings before the administrative agency.” 735 ILCS 5/3-101. An
administrative agency “lacks jurisdiction to reconsider its final decisions alter the expiration of
the 35-day period.” Kosakowskiv. Bd, of Trs., 389 1Il. App. 3d 381, 383-384 (1* Dist. 2009),
citing Sola v. Roselle Pol. Pens. Bd., 342 1ll. App, 3d 227, 231 (2d Dist, 2003) (“Sola ") (finding
police officer’s widow entitled to survivor's benefit and 3% cost of living where board lacked
jurisdiction to modify earlier offering after 35-day period).
The Funds contend there was no adversarial process and no final and binding decision by
an agency to trigger the 35-day rule. However, an adversarial hearing is not a requisite for a
final decision in the pension context. Fields v. Chaumburg Firefighters' Pens. Bd, 383 11). App.
3d 209, 220 (1st Dist. 2008) (definitive action and communication of decision crucial to “final”
action, but not an adversarial hearing). The Funds took definitive action when they calculated
and awarded the three Plaintiffs’ annuities and communicated this to them, rendering the
decisions final. Consequently, the Funds lack jurisdiction to reconsider these decisions after the
expiration of the 35-day period,
Relying on 40 JLCS 5/11-192 and People ex. rel Madigan v. Burge, 2014 IL 115635,
LABF contends it has exclusive jurisdiction to authorize or suspend the pavment of Plaintiff
Hall's annuity and the 35-day rule does not bar modification. The court is not persuaded by
“ LABF’s broad construction of section 11-192, as it is still bounded by the 35-day limitation of
section 3-103.  See 40 TLCS 5/11-231 (“The provisions of the Administrative Review Law, and
all amendments and modifications thereof,-and the rules adopted pursuant thereto shall apply to
and govern all proceedings for the judicial review c;f final administrative decisions of the board
provided for under this Article.”).
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Burge is also factually and procedurally distinguishable, In Burge, the Illinois Supreme
Court sorted the competing jurisdictib}ml:claims of the pension board and the Attomey General
in:a suit involving termination of pension benefits of a pensioner convicted of a felony, The
Supreme Court held the Attorney General’s suit could not proceed and that the-board “rendered a
final ‘administrative decision’ when it ruled on the motion to te‘rmindte SBurge’s pension
benefits.” 2014 IL 115635,  36. |

Untike Burge, this case does not involve an agency’s original jurisdiction to. terminate
benefits for cause. Rather, it involves the Funds’ jurisdiction, or lack thereof, to modify an
applicant’s pension, which is in pay status, after the 35-day review period expired, as aresult ol a
purported error and misinterpretation of law. Tilinois courts have explicitly rejected this
argurnent. See Kosakowski, 389 1. App. 3d at 386 (police pension board lacked jurisdiction to
modify afller expiration of 35-day period from sefvice of its: annuily calculation); Rossler v.
Mortan Grove Pol. Pens. Bd, 178 Ill. App. 3d 769, 773-74 (1st Dist. 1989) (pcnsion b’gard
lacked jurisdiction to revise annuity 1% years after giving notice of pension); Solu 7, 34-2 fIL
App. 3d at 231 (same).

The supposed mistake in calculating Plaintiffs” annuitics was likewise not a tvpe of
“misrepresentation, fraud, or error’” allowing the Funds to modify the annuities. 40 ILCS 5/8-
244(c), 11-223(b) (“The board may retain out of any future annuity, refund, or disability benefit
payments such amount or amounts as it may require for the repayment of any moneys paid to
any annuitant, pensioner, refund applicant, or disability beneficiary through misrepresentation,
fraud or error.”). There is no claim of fraud or misrepresentation in this case; rather, the focus is
on “error.” Yet, as to these three Individual Plaintiffs, there was no inadvertent mathematical
error; rather, each was awarded the annuity iatended after an individualized calculation. See
Kosakowski, 389 111. App. 3d at 384, citing since-reviscd similar language at 40 ILCS 5/3-144.2.

MEABF’s reliance on Board of Education v. Board of Trustees, 395 1L App. 3d 735 (1st
Dist. 2009) is equaily unpersuasive and does not permit modification of Plaintiffs Carmichael
and Mahoney’s annuitics. MEABF argues its pcnsion determinations before P.A. 97-0651 were
not “final administrative decisions,” but sbmething‘ closer to “systematic miscalculations™ that
fall outside of the ARL’s 35-day rule. Board ojiEdzzcati()n, 395 1ll. App.-3d at 744-45. The

parties in Board of Education are vastly different, with one entity (the municipal agency)
: . _

A-009
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challenging another (the pension board), claiming the-board was miscalculating pensions that
would lead to a shorifall in funding the}agcg:ncy would have to cover,

¢  Here, the dispute is between the pensioners and the Funds—the same Funds that
calcilated Plaintiffs’ benefits and could have sought review within the 35-day period. There is
no allegation the original calculations for Plaintitts Carmichael and M:ahmnéy Alfailed to comport
with the law prior to P.A. 97-0651. Even construing the original dcterminations as derived from
a misunderstanding of a pre~clariticd Pension Code, these calculations did pot become less
“final” by virtue of a legislative clarification. See Sola v. Roselle Pol. Pens. Bd, 2012 IL App
(2d) 100608, § L9 (“Sola IP) (“[E]ven though the pension board may hiave erred in calculating
the benefits,” review past the 35-day period was barred “because ihe statutory review period had
expired.”).

Ultimately, as cited above, a change in interpretation of the Pension Code, or
overpayment of benefits as a result of an agency’s failure to verify information, does not qualify
as an error or miscalculation that subverts the 35-day rule. See Kosakowski, 389 11l App. 3& at
38G; Rossler, 178 TIl. App. 3d at 773-74; Sola 11, 2012 IL App (2d) 100608, 9§ 19. To rule
otherwise would not only thwart the 35-day rule, “but would leave pension recipients uncertain
as 1o their entitlement to benefits despite the fact they relied on the judgment of the Pension
Board.” Rossler, 178 T1l. App. 3d at 774-75.. _

Absent an error within the meaning of the Pension Code, the Funds lack jurisdiction to
revise or modify the final annuities of Plaintiffs Cannichael, ‘Mahoney, and Hall. Summary
judgment on count X1 is granted in favor of these three Individual Plaintiffs.

E. Constitutional Challenges '

Plaintiffs attack the opcrative pm-'visions of P.A. "97-0651 through several counts,
articulating a varicty of constifutional bases. Thc counts that survived to the instant cross-
motions sound in the Illinois Pension Protection Clause and State and Federal Contracts and
'Takings Clauses.

The Pension Protection Clause states: “Membership in any pension or retirement system
of the State, any unit of local government or school district, or any agency or instrumentality
thereof, shall be an enforceable contractual relationship, the benefits of which shall not be
diminished or impaired.” Ill. Const. 1970, art. XIII, § 5. **If something qualifies asa bencfit of

the enforceable contractua! relationship resulting from membership in one of the State’s pension

10
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or retirement syslems, it cannot be diminished or impaired.”” Heaton v. Quinn (in re Pension
Reform Litig.), 2015 IL 118585, 4 45; quotmg Kanerva, 2014 IL 115811, 9 38. This includes all
pension benefits that flow directly tmm member&.hlp Kanerva, 2014 1L 115811, §40.

The benefits protecied by the Pension Protection Clause “include those benefits that are
‘attendant to membership in the State’s retitement systems,’ iucludiné ‘subsigized heaith care,
disability and life insurance coverage, eligibility to receive a retirement annuity and survivor
benefits,”” but not legisiative funding for pensions. Jones v. Mun. Emples. Annuity & Ben. Fund
of Chicago, 2016 IL 119618, § 36, quoting Kanerva, 2014 IL 115811, 17 39, 41; see People ex
rel. Sklodowski v. State, 182 T11.2d 200, 226, 232 (1998) (rejecting contention that “the Pension
Code establishes vested contractual rights to statutory Fanding levels”); MeNamee v. State of
Hinois, 173 I11.2d 433 (1996) (same). In Heafon, the Supreme Court recognized constitutional
protection for the pension benefit calculation formulas. Heaton, 2015 IL 118585, 9 50, quoting
Fteld.s v. Elected Officials’ Ret. Plan, 320 P.3d 1160, 1166 (Ariz. 2014).

These constitutional protections “atlach at the time an individual begins cmp!oymcnt .md
becomes a member of the public pension system.” Jones, 2016 1L 119618, § 29. Thercfore,
“once an individual begins work and becomes a meinber of a public retirement system, any
subsequent changes to the Pension Code that would diminish the bencfits conferred by
membership in the retirement system cannot be applied to that individual.” Hearton, 2015 IL
118585, 9 46; see e.g. Jones, 2016 11, 119618, 9% S, 6!; Kanerva, 2014 1L 115811, 9 35, 55;
Buddell v. Bd. of Trustees, 118 111.2d 99, 104-05 (1987).

L, Denial of service time for post-January 5, 2012 leavces of absence in
- Articles 8, 11, and 17 is unconstitutional (counts I.III A)

Using the framework above as a guide, the court cannot square these principles with the
amendments to Articles 8, 11, and 17 of the Pension Code, which eliminate counting as periods
of service leaves of absence for fulltime union service that did not begin before the effective date
e i';f the Act, January 5, 2012, Pub. Act 97-0651 (eff. Jan. 5, 2012) (amending 40 ILCS 5/8-226(c),
11-215(c)(3), 17-134(4)).

It is uncontested that when Plaintiffs began empioyment and became thembers of the
public pension system, they were able to count time spent on leaves of absqpce with their local
labor organization in their annuity celculation. Some Plaintiffs have tak;eg advantage of this
benefit; many never will. But of critical importance is the right of cxisting members to exercise

this benefit of membership, which vested once they joined. See Jones. 2()16 IL 119618, § 29;
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Heaton, 2015 1L 118585, 4 46; Buddell, 118 111.2d at 103 (rejecting denial of pension credit
where “military service credit was*‘iﬁhrt:of the applicable pension code at the time that Dr.
Biiddell “was hired”). Because P.A. 97-0651 diminishes this benefit ot membership, it is
unconstitutional. . .

The State concedes, as it must, that an employee on a leave of abseiice do¢s not stop
being a public employee; instead, it contends that continued public service is a requisite to
conferring constitutional };rotcction for pension benefits. However, provided the employee or the
union continucs to pay the requisite employver contributions, and the worker pays the employee
contributions, he or she remains a public employee and a member of the public pension system,
even while engaging in fulltime private employment for a local labor organization. See 40 ILCS
5/8-226(c), 11-215(c)(3); Callahan v. Bd of Trs. of the Fireman’s Pension Fund, 83 1lI. App. 2d
11, 17 (4th Dist. 1967) (“The gencral purpose of a leave of absence is to preserve the status of
the employee.”).

Furthermore, the counting of union service time was available to participants regardless
of the start date of the leaves of absence. As Judge Mikva framed it, “the right to exercise dn
option is protected, even before that option has, in fact, been exercised.” (Dismissal Order at 8-
9.) See Buddell, 188 fl1.2d at 105 ("It is-the right to purchase the additional credits which
plaintift sceks to enforee, not the payment of additional benetits which arc payable only if he is
permitted to and does purchasc the additional service credits.”). The Pension Protection Clause
acts to restrict legislative power to unilaterally diminish or impair exactly this type of benefit—a
benefit expressly contained within the Pension Code. See fd at 104 (giving weight to the fact
the pension rights were contained in the Pension Code, not another statutory provision).

The State claims that the pre-amcndment statutory leaves of absence bénefit did not
establish vested contractual rights, arguing the leaves of absence provision allowed participants
merely 10 engage in private work with unions to ho aid of taxpayers. The State draws support for
its public/private work distinction from pension funding cascs (Sklodowski, 182 111.2d at 220;
McNamee, 173 111.2d 433), instances where city ordinance rather than State statute affected
pension benefits (Peters v. Springfield, 57 11.2d 142 (1974)), aﬁd cases outside the Pension
Protection Clause entirely (Fuinarolo v. Chicago Bd. of Educ., 142 111.2d 54 (‘1"'990)).

None of these authorities support the public/private distinction thé State secks to-insert

into the Pension Protection Clause. These cases establish that not every portion of the Pension
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Code, such as funding provisions, garners constitutional protection. Likewise, benefits
originating somewhere outside the Pei}sio_n Code, such as a municipal ¢code or ordinance, might
not rise to the level of constitutional prot.cction. The cases do not establish that vested pension
rights, seated in the Pension Code, arc somehow contingent on contitiued public work.
Participants are entitled to Pension Protection Clausc protection not becz'\usg they performed
public work, but because they are ])uBlic employees with vested rights flowing Ifrom metnbership
in the public pension systems. ,

The State would have this court rule, for the first time and contrary té Supreme Court
precedent, that bencfits codified in the Pension Code and flowing directly from membership in
the public pension system are not entitled to constitutional protection. The court declines to do
so. The provisions of P.A. 97-0651 amending Articles 8, 11, and 17 to deny members the benefit
of counting leaves of wubsence for union service (ime in their annuity calculation
unconstitutionally diminishes benefits protected under the Pension Protection Clause. Sumn]a‘ry
judgment is granted for Plaintiffs on counts I-[1L A. '

2, Expansion of thc"‘any pension plan™ provisoe in Articles Band 11 is -
unconstitutional (counts YI-VIL A)

Much of the same case luw cited above applies with equal force to Plaintiffs’ second
constitutional challenge to P.A. 97-0651. This challenge centcrs on cxpansion of the phrase “any
pension plan” to now include union affiliate pension systems, rather than oﬁly thosc of the local
labor organization.

Before P.A. 97-0651, the Pension Code allowed public employees on leaves of absence
to count union service time toward their pension calculation, provided “the participant does not
receive credit in any pension plan established by the local labor organization based on his
employment by the organization.” 40 ILCS 5/8-226(c), 11-215(c)(3}(C). P.A. 97-0651 expands
this proviso by defining “any pension plan® to now include “any pension plan in which a
- baﬂicipant may receive credit as a result of his or her membership in the local labor organization,
including, but not limited to, the local labor organization itself and its affiliates at the local,
intrastate, State, multi-state, national, or international level.” Pub. Act 97-0651 (eff. Jan. 5,
2012) (amending 40 ILCS 5/8-226(e}, 11-215{c)).

Judge Mikva determined already that this expansion of “any pe;mion plan® is “an
amendment to, rather than a clarification of, the second pension plan proviéo." {Reconsideration

Order at 5-6.) The court is now called upon to decide whether this amendr,pent to Articles 8 and
t
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11 violates the Pension Protection Clause. The answer is yes. Expansion of this phrase to a
multitude of affiliate plans dlmlnl\heb a b:..neﬁt that existed in the Pension Code when Plaintiffs
in counts VI and VII began wurkmg and participating in the Funds. These arc vested rights
protected by the Pension Protection Clause. See .Jones, 2016 IL 119618, 175, 29, 61 (holding
unconstitutional a statute that jettisoned benefits of annual .annuity in(::reasés §nd replaccd with
increases tied to Consumer Price Index, resulting in diminished annuities); EI‘lhza.fon, 2015 1L
118585, 9 45-50 (holding unconstitutional a public act that utilized five different mechanisms to
reduce annuity benefits for participants), Kanerva, 2014 IL 115811, § 35, 55 (holding State-
subsidized health insurance plan is a benefit of membership in a pension or retirement system
that could not be diminished or impaired); Buddell, 118 [11.2d at 104-05 (“[U]pon the cffective
date of article XIII, section 5, of our 1970 Constitution, the rights conferred upon the plaintiff [to
purchase military service pension credit] by the Pension Code became contractual in nature and
cannot be altcred, modified or released except in accordance with usual contract principles.”).

Whereas beforc, participants in LABF or MEABT would- find their time for L;r;ion
- scrvice excluded in the annuity calculation if they pactook in only one other pension plan--tfic-
plan established by the local labor organization—P A. 97-0651 expands the number of
exclusionary plans to include not only the local labor organization itself, but its affiliates at the
local, intrastate, State, multi-state, national, or international level. The impact on members is
measurable. The following example is demonstrative. |

Plaintitt Oscar Hall enrolled in LABF as a City of Chicago employee. When he took his
lcave of absence to work for Laborers’ Local 1001, he enrolled in the affiliate Intcrational and
District Council pension funds, rather than the pension plan established by Laborers’ Local 1001.
(P1’s Memo, Hall Aff. §72-13.) The ability to earn service time toward a State pension while
simultaneously earning time toward a unjon affiliate’s pension plan was a benefit that existed
prior to passage of P.A. 97-0651. The amendment to Article 11 clearly diminishes this benefit to
the detriment of Plaintiff Hall, and other similarly-situated participants, who are now stripped of
time for years of service to which they were entitled, provided they did not enroll in any plan
established by the local labor organization,”

The State argues the original “?.my pension piam" exclusion was intended to bar all double
counting of service time, whether earned from .the local labor organization or any one of its

affiliates, and it would be** absurd” to follow the plain meaning of the text. Plamtlffs respond
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that the court must not subslitute its judgment for a legislature's judgment, no matter how unwise
the legislation, unless it exceeds const‘i,tuti‘onal limits, See Hoffinann v. Clark, 69 111, 2d 402, 424
(1977). Moreover, had the legisluturcl’:van‘ted to all bar double counting of service time, it easily
could have done so by using different language. The court agrees with Plaintiffs. The legisiature
could have drafted the original exclusion far more broadly to forcstall: the ﬁll1‘§ndmcnts in P.A.
97-0651. It did not. It specifically limited double counting of union servic;: time where the
participant receives credit in “any pension plan established by ke local labor organization based
on his employment by the orgunization.” 40 ILCS 5/8-226(c), 1 1-215(c)(3XC) (emphasis
added).

Even the State concedes Plaintiffs’ plain and narrow reading of the text is the natural one,
albeit purportedly absurd. (Oral Argument Trans, at 46:1-10, “We don’t dispute that the
immediate natural reading of that is, ‘only the local chapter of the union that employs you.*”)
However, the State cites no precedent, “legislative history[,] or other reliable indicia of
legislative intent” (Reconsideration Order at 5) to support its‘ proposed broad Enterp'relatiron,
which negatively atfects pensioners. “Under settled Iliinois law, where there is any question as
to legislative intent and the clarity of the Janguage of a pension statute, it must be libcrally
construed in favor of the rights of the pensioner.” Kanerva, 2014 IL 115811, § 55.

Given the plain language and natural reading of the *any pension plan” proviso, the lack
of legis(ative history,,and the clear diminishment of vested rights through P.A. 87-0651, the court
grants summary judgment to Plaintiffs on counts VI-VI[ A, '

3 Contracts and Takings Clauses (counts [-III B-E and VI-VII B-E)

The court’s rulings above on the Pension Protection Clausc avoids the need to address
Plaintiffs’ State and Federal Contracts Clause and Takings Clausc claims, which derive from the
same cloth. As the Supreme Court held in Kanerva, 2014 IL 115811, ] 58, “[blecause plaintiffs
have obtained all the relief that they seek, any comment on their other claims would be advisory
and in conflict with traditional principles of judicial restraint.” Following this directive, the
court does not address Plaintiffs’ counts [-[1I B-E and VI-VII B-E. '

F. Declaratory and Equitable Relicf (counts X and XII-X1V)

In counts X and XII-X1V, Plaintitts seek dc‘ciaratory and injunctive.relict based on the
court’s powers of equity. In counts X and X1l they seek a declaration that the- “any pension

plan” proviso does not cover defined contribution plans, but only defined benefit plans. In counts
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XIII and XIV, they ask the court to avoid the effect of Judge Mikva’s ruling on the “highest
average annual salary” calculation oi“r’tjheories of contract and estoppel.

n . 1. Plaintiffs arc not entitled to the declarations they seck regarding
. defincd contribution plans (counts X and XII)

In count X, Plaintiffs Carmichael and Lopez seek a declaration thal the “any pension
plan™ proviso does not preclude them from counting their union service tlme in the MEABF
where they took part in the CTU’s defined contribution plan, as opposcd to a defined henefit
plan. In count XTI, Plaintiffs Mahoney and Notato seek the same declaration agz'linst the MEABT
based on their participation in IBEW Local 9’s defined contribution plan. Plaintiffs’ claims for
decluratory relief exist independent of the court’s ruling on the new definition in P.A. 97-0651,
expanding the “any pension plan” proviso (scetion E 2 supra), and relates purely to the original
language of section 8-226(c)(3). 40 ILCS 5/8-226(c)(3).

As a threshold muatter, Plaintifts have established the basic elements for a declaratory
judgment regarding the declaration sought in counts X and XII, namely: (1) a plaintiff with a
legal tangible interest; (2) a defendant having an opposing interest; and (3) an actual controversy
between the parties concerning such interests. 735 ILCS 5/2-701; Beahringer v. Page, 204 T11.2d
363, 372 (2003). However, Plaintiffs are not entitled to summary judgment in their favor on
these counts.

Plaintiffs argue that, unlike the MEABF, the defined contribution plans at issue in counts
X and XII are based on the workers’ and their employers’ contributions, not any formula
factoring years served and highest salary earned. (See Sharkey Aff., Exs. E (CTU000365-67), F
(CTU001169-71); Notaro AfL. (for IBEW Local 9), Ex. H (JN001638-39).) They contrast thesc
plans with the lunguage in section 8-226(c)(3), which counts leaves of absence time spent al a
local labor union toward the anmuity calculation, provided “the participant does not receive credit
1n any peusion plan established by the local labor orgamzutlon based on his employment by the
"orgamzahon " 40 [LCS 5/8-226(c)(3). Dlaintiffs latch on to the phrase “reccive credit,”
claiming it makes no sense to say a participant could be credited under a defined contribution
plan the way time spent on union leaves of absence is credited to the annuity calculation.

Plaintiffs’ reading cannot be squared with the plain language of sectian 8-226(¢)(3). The
phrase “any pcnsion plan” is not defined in t!ﬁ.e Pension Code, and the plain and ordinary

meaning of “any pension plan® does not refer exclusively 1o defined benefit plans®“Any” means
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any, and pensions come in all shupes and sizes,” ranging from defined benefit to defined
contribution  hybrid plans in bett&_{gen;

- MEABF draws the court’s attention to Webster’s New World Dictionary and federal
ERISA definitions of “pension,” both of which broadly cover plans‘ beyond the defined benefit
category, See 29 U.S.C.A. § 1002(2)(A). Black's Law Dictionary iikcivi.s:; defines “pension”
broadly as “[a] fixed sum paid regularly to a person (or to the person’s bcne’ﬁciaries), esp. by an
employer as a retirement benefit.” Black’s Law Dictionarz\ 531 (3rd pocket ed. 2006). The
broad utility of the term “p_cnsio‘n" is bome-out by Plaintiffs’ own plans predicating counts X and
XII, which expressly refer to themselves as “pensions” on plan documents and statements of
participants. (See e.g. Notaro Aff., §22, Ex. G (referring to “Local 9, IBEW and Outside
Contractors Defined Contribution Pension Fund”); MEABT Memo, Exs. Cat4, D at6.)

The court rejects Plaintiffs’ narrow reading of the word “credit™ as exclusively applied to
crediting time spent employed by a union. “Credit” is undefined in the Pension Codp, and
section 8-226 uses the term “credit” only twice—once in the quoted provision above at
B-226(c)(3) and again in the scction 8-226(e) added by P.A. 97-0651. Qutside of scetion 8-226,
the Pension Code uses the term “credit” in a variety of ways—some indicating credit for time
served, others indicating credit for m'onctm'y contributions or interest ceedit to an account,

MEABF correctly notes that the Local 9 Pension Summary Plan Description (Memo at
18, Ex. E at 2) references investment gains “credited,” amounts in an account “credited,” and
employcer contributions “credited.” In the absence of a clear legislative intent to equate “¢redit”
exclusively with factoring years of service in a pension cateulntion, the court is loath to
unnaturally narrow the meaning of this undefined term, given A'thc broad spectruin of pension
options available and the plain language “any peasion plan;”

Finally, MEABF correctly notcs that the legislature distinguishes betwecn dcfincd benefit
- and defined contribution plans throughout the Pension Code, bul tellingly not at section 8-226.
See 40 ILCS 5/2-165, 2-166, 14-156, 15-155, 15-200, 15-201, 16-2035, 16-206, 20-124. The
legislature is clearly capable of distinguishing the twao types in legislation and did not do se, even
when clarifying other provisions through P.A. 97-0651, which took effect in 2012. The court’s
decision today may prompt the legislature to tuke a different view and amend the Pension Code
again, but it is a stretch to think the legislature was unaware of defined contribution plans in

2012 or 1987, for that matter. While 401(k) plans may not have been con1m6nplnce in 1987,
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they first surfaced in the Revenue Act of 1978, which added permanent provisions to the Internal
Revenue Code authorizing them, and-fajor corporations began using them.

The court is mindful of the di'rlectiAVe from Kanerva to “liberally construed in favor of the
rights of the pensioner” on matters of statutory interpretation. 2014 lL. 1158 liil, 1 55. However,
Plaintiffs are not seeking a mere liberal construction of an ambiguous proviéiog, but the outright
insertion of limiting terms to the otherwise clear and general phrase “any pe‘nsion plan.” This is
beyond the court’s powers of construction. Therefore, IMlaintiffs are not entitled to the declaration
they seek. Summary judgment is granted for Detendants on counts X and XI1. _‘

In the alternative, Plaintiffs seek three limiting. declarations, asking the court to declare
that section 8-226(c)(3) does not bar MEABF allowance of unjon service where the participant:
(1) retroactively waived or forfeited contributions to a defined contribution plan; (2) did not
receive employer contributions to such a plan; or (3} enrolled in a plan where employer
contributions are not accepted. The court declines to do so. )

First, this relief does not appear in the Original or Supplemental Complaints. Scéond,
MEABF is correct that this court is prohibited from issuing advisory opinions, and the
controversy regarding the three limiting declarations is not yet ripe. Third, even if the
declaratory judgment elements were shown, the limiting language Plaintiffs would have the court
declarc has no textual support in the statute. The terms “waive” and “forfeit” appear nowhere in
section 8-226, nor do the concepts feature as a brake to that section’s operation. Although
“emiployer contributions” are a prerequisite under section 8-226(c¢)(2) to counting union service
time, the absence of such countributions docs not necessarily nullify the disqualification found in
the “any pension ‘pldil” proviso. Section 8-226(c)(3) bars the counting of union service tiine
where the participant “receive[d] credit in any pension plan established by the local labor
organization...,” without any caveat that “establishing” the pension plan means “establishing and
contributing to” that plan. Thus, Plaintiffs are not cntitled to the limiting declarations they scek.

2, Plaintiffs do not have a contractual right to apply their union salaries
to annuity calculations (count XHI)

As noted above, Judge Mikva dismissed counts TV and V, ruling that the changes in P.A;
97-0651 to the “highest average annual salary” calculation were valid legislative clarifications,
and constitutional. (Reconsideration Qrder at‘ﬁh- 10.) n count XIII, Inciividual and Union
Plaintiffs seek a declaration that application of this “new interpretation” of Ariicles 8 and 11
against Plaintiffs would breach their contractual rights to use their union salaries, where: (1) for
¢
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20 years, the Funds offered annvitics based on union salaries; (2) Plaintiffs accepted this offer;
and (3) all Plaintiffs paid considcra'tLi‘?n' in the form of, respectively, employec and employer
contributions based on the higher union sa.laries.

' Plaintiffs recognize that courts have held contracls entered int‘g by government entities,
which are contrary to statute, are unenforceable. (Mero at 30, citing: Mcﬂ;fahon v, City of
Chicago, 339 1. App. 3d 41, 48 (1* Dist. 2003).) They claim, however, Judé,e Mikva’s ruling
represents a “‘new intemreiatic)n,” which was not contrary to statute, as evidenced by the Funds’
20-year unbroken practice of interpreting the Pension Code to apply the union salaries as the
“highest average annual salary™ in the annuity formula.

At the outset, Judge Mikva’s decision that the change in P.A. 97-0651 was a clarification,
not an amendment, forestalls Plaintiffs’ claim of a "new interpretation.” Under this analysis,
Judge Mikva’s interpretation is the only viable one. Moreover, Plaintiffs’ theory that past
practice creates contractual rights, runs afou! of the genceral rule that, “laws do not create private
contractual or vested rights, but merely declare a policy to be pursued unti] the legislaturc
ordains otherwisc.” Skiodowski, 182 [11.2d at 231. An cxception to this rulc is in the Pcnsion
Protection Clause context, where rights found in the Pension Code and flowing from
membership in the public pension system, create vested contractual rights. However, Judge
Mikva's ruling already addressed whether Plaintiffs have vested contractual rights to apply union
salaries in the annuity calculations. She held they do not, .

This bears emphasizing, given the Supreme Court’s pronouncement in Sklodowski that
“[t]here is no vested right in the merc continuance of a law.” [82 TH.2d at 232, If there is no
vested right in the continuance of a law, there certainly cannot be a vested contractual right in the

-continued application of a since-clarified law. Strippéd from the “offer, acceptance,
consideration” framework, count XII{ is really a faint echo of the estoppel theory found in count
X1V, discussed below. Defendants are granted summary judgment on count XIIL.

3, The Funds are not estopped from limiting the “highest salary”
calculation to public salarics (count XIV)

Plaintiffs’ count XIV secks a declaration that the Funds are cquitably estopped from
retroactively applying Judge Mikva’s ruling regarding the “highest avetage annual salary”
clarification, barring annuities calculated based on union salaries. They fmT;ilcr ask the court to
use principles of faimess and equity to apply the “highest average annual salary” decision

prospectively only. Neither claim prevails.
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“[Glenerally a finding of equitable cstoppel against a public body is not favored.”
Rossler, 178 1l. App. 3d at 775. "‘-'l:!J;an:)is courts have consistently held that the doctrine of
equitable. estoppel will not be applied to governmental entities absent extraordinary and
compelling circumstances.” Matthews v. Chi. Transit Auth., 2016 TL 117638, 94. A plaintiff
invoking cquitable cstoppel against a government entity must plead :spfsci"f'llc,l,r facts that show:
(1) an affirmative act by cither the public body or an official with express autiaon’ty to bind the
public body; and (2) reasonable reliance upon that act by the plaintiff that induces the plaintiff o
detrimentally change its position. Patrick Eng., Inc. v. City of Naperville, 2012 IL 113148, 9 40.
The party asserting estoppel must prove it by “clear, precise, and unequivocal evidence.”
Chemical Bank v. American Nat'l Bank & Trust Co., 180 Ill. App. 3d 219,.227 (1si Dist, 1989).

Plaintiffs claim the Funds, as administrators of the pénsion systems under Articles 8 and
11, maintained a 20-year practice of granting annuitics based on union salaries. During this time,
the Funds gave Plaintiffs estimates of pension annuities predicated on union salaries. This,
according to Plaintiffs, amounts to an inducement of rcliance by agents with authority to bin(‘i”the
State. Next, Plaintiffs argue they rcasonably rclied on this 20-ycar practice in arcanging their
contribution and retirement plans, given the uniforin interpretation of Articles 8 and 11 of the
Pension Code prior to P.A. 97-0651. Plaintiffs submit affidavits and exhibits to support the
detrimental nature of their reliance on this reading. The court is not persuaded. '

It is true the Funds can act as agents of the State. See Pisani, 2017 1L App (4th) }604.1 7,
926 (“Pisani has a pension coniract not with defendant [municipal employer], but with the
State—or with the Fund’s cight-member board, which is an agency or instrumentality of the
State.”) (quotations omitted). However, in the estoppel context, “[t)he affinnative act which
prompts a party’s reliance must be an act of the public body itself . . . rather than the
unauthorized acts of a ministerial officer or & ministerial misrepresentation.” Halleck v. Cty. of
Cook, 264 Til. App. 3d 887, 893-94 (1st Dist. 1994); see also Patrick Eng., 2012 IL 113148, 937
'(“[E]q.uitable estoppel may apply against a municipality only based on statements and conduct
by municipal officials who possess actual authority.”).

Simply put, the Funds do not have express authority to coniravene the law as articulated
by the State in the Pension Code. Matthews, 2016 IL 117638, 1 98 (*{A] municipal corporation
cannot be obligated under a contract implied in fact that is ulfra vires, contrary to statutes, or

- rﬂ_‘
contrary to public policy.”). Notwithstanding Plaintiffs” reading, Marthews is not inapposite to
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this case. (See Pl. Reply at 25-26.) There, the Supreme Court ruled the Chicago Transit
Authority (“CTA”) could only be contmctually bound by official action taken by the Chicago
Transit Board (“Transit Board"”). As the Tranqxt Board made no inducements to provide benefits,
a CTA employee could not act to bind the Transit Board in a manner contrary to its official
actions or policies. Mutthews, 2016 IL 117638, 9 99. o - N

According to Plaintiffs, the CTA and Transit Board in AMatthews cann(;t be analogous to
the Funds and the State in the instant case where the Funds sit in the same benefil-dispersing
position as the Board, not the CTA. (Pl. Reply at 25.) This is incorrect. Ma:th;ews is analogous
because the Funds cannot act to bind the State in a manner conirary to the Pension Code, just as
the CTA could not bind the Transit Board to the ¢ontravention of the Transit Board’s policies.
Thus, Plaintiffs® estoppel. theory fallers for lack of express authorization, in that, the Funds are
unable to confer a benefit beyond what the law permits.

As with their jurisdictional limits (section D supra), the Funds’ authority to administer
anpuities also begins and ends with the Pension Code. They cannot award an annuity gre;lter
than what the Code permits, and Judge Mikva's ruling made clear that the salary calculation
clarified by P.A. 97-0651 mandates what the Code permits. Even if Plaintiffs were able to show
an inducement analogous to the induceﬁwnt in Rossler, such an inducement would be witra vires,
given the limits of the Pension Code. Defendants are therefore entitled to summary judgment on
count XIV.

Lastly, Plaintiffs contend fairness and equity require (his court to apply Judge Mikva's
ruling on the “highest average annual salary” prospectively only. “Generally, judicial decisions
are given retroactive as well as prospective effect.,” Exelon Corp. v. Dep't of Revenue, 234 T11.2d
206, 285 (2009). “However, this court has the inherent power to conclude that a decision will
not apply retroactively, but prospectivcly.” Jd  “[Wlhere an amendment merely clarifies
existing law . . . the amendment applies retroactively.” Falato v. Teachers' Ret. Sys., 209 1L,
App. 3d 419, 425 (1st Dist. 1991) (finding amendment to the Pension Codc was merely a
definitional clarification that applied retroactively).

Whether a decision will be applied prospectively only depends on if: (1) the decision
establishes a new principle of law, either by overruling past precedent on which litigants may
have relied, or by deciding an is-sue of first impression whose resoiution was not clearly

)

foreshadowed; (2) given its purpose or history, the decision's operation will be impeded or
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promoted by prospective or retroactive application; and (3) a balance of the equities mandates
prospective application. Exelon, 234 111.2d at 285. .

_ Plaintiffs contend Judge Milcl'{:a’s:rulilmg was a new interpretation that “overruled 20 years
of administrative agency precedent.” (PL. Memo at 26.) In actuality, Judge Mikva held that P.A.
97-0651's changes to the “highest average annual salary” calculétion:a:g a constitutional
clarification establishing the sole permissible i'nte}pretaliOn of this provisi;)n of the Pension
Code. Her decision did "not establish a new principle of law, nor did it overrule past legal
precedents. It may have deflated Plaintiffs' expectations, but this is insufficient to apply it
prospectively only. ‘

Ultimately, the State is correct that the court does not have unrestricted equitable powers
to make judgments on [egislative enactments. prospective only. [n Exelon, the Supreme Court
tellingly referred to its own supreme power to shape new rulings of law, stating “[g]enerally,
judiciairdecisions‘ are given retroactive as well as prospective effect . ... [h]owever, this court has
the inherent power to conclude that a decision will not apply retroactively, but prospectively.”
234 [11.2d at 285, citing Deichmueller Constr. Co. v. Industrial Com., 151 111.2d 413, 416 (1992)
(finding appeal bond insufficient on new interpretation ot law, to be applied prospectively only),
and Elg v. Whittington, 119 111.2d 344, 356 (1987) (affirming dismissal for untimely notice of
appeal, but applying rule prospectively to appeats filed or due to be filed after the date of ifs
decision),

In short, Plaintiffs’ claim for prospective-only application fails for the same reason its
equitable estoppel theory is unsound—the court cannot order the Funds to disburse annuities in a
manner contravening the letter of the Pension Code. Mauttherws, 2016 1L 117638, |98, Judge
Mikva's decision deemed the “highest average annual salary” provisions of P.A. 97-0651 a
legislative clarification, which, under the general rule, warrants retroactive application. Exclon,
%34 I1.2d at 285; Falato, 209 Il1. App. 3d at 425, Although Plaintiffs have presented evidcnee of
the potential hardship tlowing from the General Assembly’s clarification, this court does not
have unrestrainced power to lighten that burden.

G. Severability of Unconstitufional Provisions

The severability of unconstitutional provisions tums on a question of statutory
construction, which “primarily involves ascertaining and giving effect to the intent of the

legislature.”  Heaton, 2015 [L 118‘585, 991. “In determining whether a statutory provision

22 : €
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containing an unconstitutional portion may be severed from the rest of a statute, we look first at
the statute's own specific severability provision, if it hus one.” [d The severability provision
“creates a rebuttable presumption of legisiative intent.” Jones, 2016 1L 119618, 9 57. To rebut
the presumption, the court must “determine whether the legislature would have passed the law
without the invalid parts,” considering whether the legislative purpose i fwaqsing the Act is
“significantly undercut or altered” by eliminating the invalid sections, Jd (affirming circuit
court finding that legislature would not have cnacted P.A. 98-0641 without invalid annuity
provisions, where clause dictated they were “inseverable” and. analysis of the statutory
mechanisms confirmed); Heator 2015 11, 118585, ¥ 96 (same).

Applying these principles, the court notes the solc severability provision is at section 98
of P.A, 97-0651, which states: *“The provisions of this Act are severable under Section 1.31 of
the Statute on Statutes.” Pub. Act 97-0651 (eff. Jun. 5, 2012). This creates a rebuttable
prem;nption, which is confirmed by the operation of the provisions at issue in P.A. 97-0651,

The provisions denying counting of service lime for leaves of absence that did not begin
before January 5, 2012, and expanding the “any pension plan” proviso, arc severable from the
constitutional provisions in the Act. These two mechanisms end the counting of time for leaves
of absence while working fulltime for a local labor organization, and expand the number of
pension plans triggering the exclusion of such service in the pension annuity cnlculaiion, The
constitutional “highest average annual salary” clarification does not meaningfully intersect or
depend on the two V;Jided. mechanisms,  Unlike Jones and Heaton, which involved
interdependent statutory provisions buitressed by a legislative statement of inseverability, the
unconstitutional provisions can stand on their own and ought to be severed frotn the remainder of
P.A. 970651, ‘

CONCLUSION
IT IS ORDERED:
1. Plaintiffs’ molion for summary judgment is granted on count XE.
2. Plaintiffs” motion for summary judgment is denied on counts X and XI1-X1V, and

suminary judgment is granted for Detendunts on these counts.
3. Plaintiffs’ motion tor swmumary judgment is granted on counts' I-I1I A and VI-VII

A. The court declares the following two, provisions of P.A. 97-0651

K
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unconstitutional because they diminish or impair pension benefits in violation of

the Pension Protection:Clause, Ill. Const, 1970, art. XIIL, § 5:

. ke ® . .
(2) Denial of service time for Icaves of absence that did not begin before

the effective date of the Act during which a participant is employed
fulltime by a local labor organization in Articles 8, l_el,lhn‘g 17; and
(b) Expansion of the “any pension plan”™ proviso 10 cover union affiliate

plans in Articles 8 and 11.

4. Detendants and the State are enjoined from enforcing or implementing the two
provisions of P.A. 97-0651 (specificd above in 3).
5. In accordance with Supremc Court Rule 18, the court makes the following findings:

(a) Two provisions of P.A. 97-0651 (specified above in 43) are declared
unconstitulional as applied to the case sub judice; the parties stipulate that

the claims in this case do not include any challenge to the validity of the

Act as applied to individuals who were not public cmployees and

members of any of the Defendant Pension Funds before the Act took effect;
(b) These two provisions cannot reasonably be construed in a manner that
would preserve their validity;

(c) A finding of unconstitutionality is necessary to the judgment rendered,
and the court’s judgment-cannot rest upon an alternative ground;

(d) These two unconstitutional provisions can be, and are hereby, severed
from the remainder of the statute: and ‘ ,

(e) The Statc of Illinois was notified of the action and has intervened and

participated in the proccedings.

P I

6. Because the court’s rulings on counts [-II1 A a'nd VI-VIT A pives Plaintifts all the
relief they seek, the court makes no comment on counts [-[1i B-E and VI-VII B-E.

7. Plaintiffs’ claim and petition for attorney’s fees is entered and continued.

8. Pursuant to Supreme Court Rule 304(a), there is no just reason to delay

enforcement or appeal or both of the court’s judgments with respect to the

following claims in Plaintifts’ complaint and April 29, 2016 first supplemental
complaint, which are resolved by this Final Amended Order and Judge Mikva's
November 27, 2013 and September 29, 2014 Orders:

ER
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(a) Counts | B-G, 11 F-GC, UI -G, [V A-H, V A-H, VI H, VIIL A-B, and [X

A-B, whichi-} ‘weie dismissed with prejudice, pursuant to the November

. 27,2013 and September 29, 2014 Orders; and

" (b) Counts X, XII, XIII, and XIV, pranting summary jul‘dgmcnt in favor of
Defendants and against Plaintiffs, and Counts FIII A, VI-VIT A, and

XI A-B, grénting summary judgment in favor of Plaintiffs and against
Defendants, pursvant to this Amended Final Order.

9. The relief contained in the court’s March 14, 2013 interlocutory Order is terminated
in light of entry of this Amended Final Order on the claims listed in paragraph 8
above. Termination of that reliet is without prejudice to any individual’s ‘right under
applicable law to request a transfer to this court, or to Chancery Calendar 6, of any
action seeking administrative review of any final administrative decision by any of
the Defendant. Pension Funds that involves any issue relating to the Act’s appliczztjon
or to any question addressed in this case.

10. In accordance with paragraphs 8 and 9 above, the Clerk of Court is directed to

disburse the funds in the escrow account created pursuant to the court’s March 14,
2013 Order (the “Escrow Account”) at the request of the partics and in accordance
with the provisions of that Order and the court’s judgments set forth in this Amended
Final Order and Orders entered November 27, 2013 and September 29, 2014,

11.In anticipation of appeal, pursuant to the court's inherent authority and as
contemplated by Supreme Court Rule 305, the court orders a stay pending any appeal,

" without bond, of enforcement of paragraph 10 above and the court's judgment to the

extent it requires the Clerk of Court to remit monies in the Escrow Account to the
Defendant Pension Funds or contributing parties. During any such appcal or uatil

further order of this court, the parties and the Clerk of Court shall continue to make

deposits into, and hold such deposits in, the Escrow Account in the same manner as

provided in the March 14’39&3805(1“' The parties agree to the form of this stay.
!s

) Judge Celtt Gamrath, #2031
" Circuit Court of Cook County, llinois

A-025 i



122793

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

‘\
ROCHELLE CARMICHAEL, et al.,

Dlaintiffs,
V.
_LABORERS’ & RETIREMENT BOARD
EMPLOYEES’ ANNUITY & BENEFIT No. 12 CH 37712
TUND OF CI—U(,A'GO,. etal, - Judge Mary L. Mikva
Defendants, Calendar 6
and

STATE OF ILLINOIS, ex rel. LISA
MADIGAN, Attorney General of the State
of [llinois,

Intervenor-Defendant,

ROROTHY 8
OLER&OF THE GIRI?[R%:?)URT

COOK COUNTYY, |
DEPUTY CLERK

ORDER AND OPINION

On November 27, 2013, this Court denied in part and granted in part Molions to Dismiss
Plaintiffs’ constitutional claims chullenging Public Act 97-0651, which amended local labor
organization leave of absence provisions of the Tlinois Pension Code, 40 IL.CS 5/8-101 ¢t xeq.,
11-101 ez seq., 17-101 et seq. (West 2012). Plaintitfs and Intervenor-Defendant, joined by
Defendunts, have filed Motions to Rcconsidér the November 27, 2013 Order and Opinion
(“November 2013 Order™).

At issue in these Motions ate two aspects of Public Act 97-0651, purporting to “clarify,”
rather than amend, existing law in Article 8, involving the Municipal Employees® Annuity and
Benefit Fund of Chicago, and Article 11, involving the Laborers’ and Retirement Board
Employees’ Annuity and Benefit Fund of Chicago, of the Pension Code. [ntervenor-Defendant’s
motion to reconsider this-Court’s decision on Counts L, II, and III was previously DENIED on
February 14, 2014. For the following reasons, both of the still-pending Motions are GRANTED.

Background

The first legislative clarification addressed in this Opinion involves the definition of “any

pension plan cstablished by the local labor organization based on his employment by the

organization,” referred to here as the “second pension plan proviso.” 40 ILCS 5/8-226(c)(3), L 1-

A-026
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213(c)(3)(C) (West 2012). The second pension plan proviso allows pension fund participantg p
calculate time spent on a leave of absencc towards their annuity computation so long as “the
participant does not receive credit in any pension plan established by the local labor organizdt ot
based on his employnient by the organization.” fd,

Public Act 97-0651 added the following legislative clarification {o the second pensiop |
plan proviso: -

For the purposes of this Section, the phrase “any pension plan established by the
local labor organization” means any pension plan in which a participant may
receive credit as a result of his or her membership in the local lubor organization,
including, but not limited to, the local labor organization itself and its affiliates at
the local, intrastate, State, multi-statc, national, or intcrnational level. The
definition of this phrasc is a declaration of existing law and shall not be construed
4% a new enactment.

Pub. Act 97-0651 {eff. Jan. 3, 2012) (amending 40 ILCS 5/8-226(e), 11-215(e) (West 2010)).

The second legislative clarification involves the definition of “highest average annual
salary” in the Pension Code. 40 ILCS 5/8-233, 11-217 {West 2012). Annuities are calculated
bnsed on a participant’s “highest average annual salary” for four consecutive yenrs in his or h f

last ten years before retirement. /d. §§ 8-138, 11-134. Articles 8 and L1 of the Pension Code

[

provide that “the annual salary of an etnployee whose salary or wagc is appropriated, fixed,
arranged in the annual appropriation ordinance upon other than an annual basis shall be

determined as follows . .. .” Id §§ 8-233, 11-217. This is followed by subscctions specifyin

179

calculation methods for “employees paid on a monthly basis,” id. §§ 8-233(a), 11-217(a),
“employees paid on a daily basis,” id. §§ 8-233(b), 11-217(b), and for employees whose saliu
rate changed during the year, id. §§ 8-233(c)}(d), 11-217(c)~(d). '

Public Act 97-0651 added subscction (c) to clarify the “highest average annual salary”
used in both Sections 8-233 and 11-217. These subsections provide:

This Article shall not be construed to authorizc a salary paid by an cntity other
than an employer, as defined in [section 8-110 or section 11-107], to be used to
calculate the highest average annual salary of a participant. This subsection (&) is
a declaration of existing law and shall not be construed as a new-enactment.

Pub. Act 97-0651 (cff. Jan. 5, 2012) (adding 40 TLCS 5/8-233{¢), 11-217(c)).
Public Act 97-0651 also amended Sections 8-138(g-1) and 11-134{f-1):

For the purpose of caleulating this annuity, ‘final average salary’ means the
‘highest average annual salary for any 4 consecutive years in the last 10 years of
service. Notwithsianding any provision of this subsection to the contrary, the

2
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‘final average salary’ for u participant that received credit under [Sections 8-
226(c) and 11-215(c)(3)] means the highest average salary for any 4 consecutive
yedrs (or any 8 conseculive yeary if the employee first became a participunt on or
after January 1, 2011) in the 10 years immediately prior to the leave of absence,
and adding to that highest average salary, the product of (1) that highest average
salary, (ii) the average percentage increase in the Consumer Price Index during
each [2-month calendar year for the calendar years during the participant's
leave of absence, and (iii) the length of the leave of absence in years, provided
that this shall not exceed the participant's salary af the local labor organization,
For purposes of this Section, the Consumer Price fndex is the Counswmer Price
Index for All Urbun Consumers for all items published by the United States
Department of Labor:

Pub. Act 97-0651 (eff. Jun. 5, 2012) (amending 40 ILCS 5/8-138(g-1), L1-134(f-1) (West 20
{added text in italics). While the amendments to Sections 8-138(g-1) and 11-134(f-1) certair;

T —
el
-~

do not diminish any pension rights, they demonstrate that the legislature understood that Pubjl ¢
Act 97-06517s clarification of salary would result in a significant change in how annuities wi ¢

being calcutated.

In the November 2013 Order, this Court found that the second pension plan proviso a 15| |

1

perimissible clarification and that the salary definition was not. Having consideted the fully-
briefed and argued Motions to Reconsider by both sides, the Court reverses itself on both ruji

The Court finds that the second pension plan proviso amends the law and theretore GRANT)

A

Plaintiffs” Motion to Reconsider. Ihe Court finds that the salary definition is a clarification p
existing law, and thereforc GRANTS Intervenor-Defendant’s Motion to Reconsider.
Accordingly, the claims based on the sccond pension plan proviso are not dismissed, and thé
claims based on the “highest average annual salary” clarification are dismissed.
Analysis

The Court’s November 2013 Order recognized that the Pension Clause in Article X1
Section 5, of the Illinois Constitution of 1970 pretects participants in public pensions from
legislation diminishing or impairing pension benefits that existed when he or she joined the

pension fund, The legislative clarifications at issuc arc an obvious attempt by the General

Assembly to overcome this limitation by declaring or clarifying thal thesc perecived benefits
were never, in fact, provided for in the Pension Code. {ndecd, it is undisputed that both

legislative clarifications are contrary to thc method by which the Defendant pension funds V 1@
calculating pension benefits at the time Public Act 97-0651 was enacted. This docs not melr:

however, that they arc necessarily changes to the Pension Code. While a legislative clarifici oy

3

ac
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may not be used to effectively overruie a decision of the Illinois Supreme Court, it inay be us

[47)

by that Court as “some evidence that a lower court has misconstrucd what the legislature

originally intended in a statute.” People ex rel. Ryan v. Agpro, Inc., 214 11, 2d 222, 231 (200

LA

It follows that the legislative clarification, if it is a clarification, can be used to corrcet a
misapplication of the Pension Code by the funds charged with their administration.

A motion 1o reconsider may bring to the court’s atiention newly discovered evidence,
changes in the law, or crrors in the court’s previous application of existing law. Martinez v. Fa je

Park Place, LLC, 2012 IL App (1sty 111478, 9 23. Despite excellent briefing on the Motions

—_

Dismiss, the Court belicves it failed to properly apply the luw on legislative clarifications of |
existing statutes.
The legislature may enact an amendiment o an existing statute that either explicitly of

implicitly clarifies, rather than changes or adds to, cxisting law. In re Detention of Lieberma

=

201 TH. 2d 300, 323 (2002). However, the legislature's later declaration of prior intent cannof
alter the clear import of the prior statutory language. Roth v. Yuckley, 77 111 2d 423, 428 (19}

The courls must decide if an amendment is a “‘claritication’ of existing law” or “a change n - *;e1

law:” Agpro, 214 1. 2d at 230. If the former, the amendment can be applied retroactively, and i

this case that means the clarification would not be a diminishment of existing pension benefit ! |
the latcr, the amendment must be applied prospectively only. Jd. at 238—40. Most significant: |

these Motions to Reconsider is that the legislative intent that guides the court in determinin

whether a later enactment is a clarification ot a change is the intent of the legislature that endk
the statute that the later legislature purported to clarify, O 'Casek v. Children’s Home & Aid
Soc'y of IIl., 229 111. 24 421, 441 (2008).

On reconstderation, the Court believes it erred in applying these principles. The Cou

feels it failed to give appropriate deference to statutory language and rested instead on what it
perceived as the legislative intent of the law prior to the enactiment of Public Act 97-0651.
A, Clarification of the Sccond Pension Plan Provise

The language of the second pension plan proviso states that a participant is entitled t

-

receive scrvice credit in his or her public pension plan while on a leave of absence with his & | ¢
local labor organization, provided that “the participant docs not receive credit in any pensioft
plan established by the local labor organization based on his employment by the organizatio "
40 ILCS 5/8-226(c)(3), 11-215(c)(3)(C) (West 2012). As the Court recognized in the Nover je

4
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2013 Opinion, the proviso uses the definite article the and definite object local labor
organization. Thus, based on the plain lunguage, the proviso applics where the participant
received credil in a pension plan established only by the local labor organization and no othef
organization. However, this Court found that the legislature must have intended a broader
purpose of prohibiting receipt of simultaneous credit in two pension plans, relying on the
principle that stalutes are to be construed in light of their intended purpose, even where
“‘legislative intention, otherwise clear, was in putt mistakenly or inaccurately stated.” [ re
Detention of Lieberman, 201 111. 2d at 320 (quoting Gill v, Miller, 94 111 2d 52, 58 (1983)). Ti is
Court concluded that circumventing this proviso by giving participants on leaves of absence}
service credits in plans set up through district councils or alfiliated labor organizations
undermined the legislative purpose of placing a limitation on this generous benefit for public¢
-employces.

These conclusions may be supported by logic, but they are not supported by legislati

=

history or othcr reliable indicia of legislative intent. The legislative history of the initial

enactments altowing service credit for participants working lor their local labor organization

in

which included the second pension plan proviso, reflects only that the adopted language wag he
resuit of negotiated agreements between “various municipalities and employer groups.” 85t 1
Gen. Assem., EHouse Procecdings, Nov. 6, 1987, at 124-26 (statements of Representative
Cullerton and Representative Hoffman) (regarding the original provision in Public Act 85-9
effective Deccember 9, 1987); 85th 1l Gen. Assem., Senate Proceedings, Nov. 6, 1987, at 1]

(53

=
i~

(statements of Senator Schuneman) (*This bill is the bill that was worked out after many mgr
of negatiation between the cmployees, the emplover, as well as those . . . local units of
government.”).

Plaintiffs suggest that if the Court does not grant the Motion to Reconsider, it shoulg
allow discovery from the participants in thesc negotiations to understand what they intendedl, T &
Court agrees with [ntervenor-Defendant that the intent of these negotiating parties is not

legislative intentand is not dispositive or even refevant. However, as 1o the second pension

L+ ]
&

proviso, the absence of legislative history or other'compelling evidence of legislative intent

the Plaintiffs® position that there was no basis for the Courl 1o ignore the clear, plain languaf

TN
Lo}

the statute. In light of the plain language, the Court finds that Public Act 97-0651 was an
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amendment to, rather than a clarification of, the second pension plan proviso and that Plaintift ¢
claims bascd on these clarifications are not dismissed.
B. Clarification of the Sajary Used for Annuity Calculations

The Pension Code includes formulae for caleulating annuities that are all based on a

T

participant’s “highest average annual salary” for a certain number of years of service. 40 IL(]
5/8-138, 11-134 (West 2012). Articles 8 and 11 of the Pension Code provide that “the annual

salary of an employee whose salary or wage is appropriated, fixed, or arranged in the annual

4

appropriation ordinance upon other than an annual basis shall be determined as follows . . . |’ T
'l
|

§§ 8-233, 11-217, tollowed by subsections specifying calculation methods for “employees pa
on a monthly basis,” id. §§ 8-233(a), 11-217(a), “employees paid on a daily basis,” id §§ 8-
233(b), 11-217(b), and for empleyces whosc salary ratc changed during the year, id. §§ 8-
233{c)~(d), 11-217(c)~(d).

Neither thesc formulae for calculating annuities nor the definitions of salary were

amendcd to include a participant’s local labor érganization salary when the 86th, General

Assembly, through Public Act §6-1488, amended the amount of contributions that were made fo
ba.rticipunts on a leave of abscnce. See Pub. Act 86-1488 (cff. January 13, 1991) (amendi‘ngjl '

ILCS 5/8-226(c)(1)}-(2), 11-215(c)(3)N(A)-(B) (West 1990)) (providing that participant
contributions and employer contributions would both be based on the participant’s salary wit}
the local labor organization during the lcave of absence, not the participant’s public position

salary). Therefore, this. Court improperly focused on what the legislature intended in enactin

o9

Public Act 86-1488, rather than what the Pension Code says about the salary used to caleulae

annuities. In determining whether a clarification is permissible, the controlling legislative infe hy

is that of the legislature (hat enacted the provisions that the legislature is purporting to clarify -
here, those. are the definition of highest average annual salary and the method for calculatin
annuity. See O 'Casek, 229 111, 2d at 441,

The plain language of the salary definition supports Public Act 97-0651°s clarificatig
In the November 2013 Order the Court focused on “salary” being defined as “the actual sum
payable during the year if the employee worked the full normal working time in his positio : .
40 ILCS 5/8-117(b), 11-116(a) (West 2012); and “employee” being defined as basically anyv fid
employed by un “employer,” i §§ 8-113, 11-110, and “employer” being defined as the pubt
body for which the participant works, id. §§ 8-110, 11-107. As the Courl noted there, this

Ly
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Janguage is, at best for Plaintiffs, ambiguous, leaving room for the legislature to clarify that

“salary” is a participant’s public satary.

The languagg is, in fact, stronger than the Court appreciated in its November 2013 Orc fr
in supporting a limitation to public salary, In its Motion to Reconsider the Intervenor-Defend: it
points out that the definition references a salary that is “appropriated or fixed . . . for service i
the position.” fd. §§ 8-233, 11-217. In addition, Defendant Laborers’ und Retirement Board

Employees’ Annuity and Benefit Fund of Chicago points out that the statutory language defip ng

=

“salary” for employces (like their participants) paid on a daily or hourly basis as 2 multiple of

“rate of compensation or wage appropriated and payable.” Id. §§ 8-233(b), 11-217(b). These

-

statutory references to “appropriated” clearly contemplate a salary set by the-public employs

Plaintiffs argue that the Pension Code includes a provision limiting the application of he
definitions; the terms defined in the Pension Code have the meanings ascribed to them in thg
definilional provisions “cxcept when context otherwisc requires.” /e §§ 8-102, 11-102.

Thercfore, Plaintiffs contend, these definitions do not apply to calcuiating annuitics in this

ey

e
U

situation. However, the Pension Code expressly recognizes that the definition of salary is to

uscd in the “context” of calculating annuities. See id, §§ 8-138(b) (“the actual annual salary |
g ¢ Y

=

salary is detined in this Article . .. .”), 11-134(a) (same). Even if the context could be-said t¢
have changed for participants who worked for and reeeived a salary from their local labor

organization, that change should have occurred in 1987 when the service credit benefil was

—

enacted and participants began receiving different, non-public cmployer salaries. Plaintiffs i
not suggest that the changc occurred there, but rather when contributions were made based

salary the participant was receiving from the local labor organization through Public Act 86

1488 in 1991. While this 1991 amendment changed the contributions, it did not change the
“context” in which “salary” might be defined. ‘
The Plaintiffs’ position is that when Public Act-86-1488 was cnacted in 1991 and
contributions began to be made based on the local labor organization salary, the annuity
calculution was also changed to take into account the local labor organization salary. There b ag

no explicit change to the definition or the method for calculating annuities, so this is only trjn { i

=
—

Public Act 86-1488 implicitly amended the definition of salary [or annuity purposcs.. Thougt:

possible, “{a]lmendment by implication is not favored: a statuie will not be held to have imgl Eif |y

amended an earlier statute unless the terms of the later act are so inconsistent with those of |

o
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prior act that they cannot stand together.” People v. Ullrich, 135 11, 2d 477, 483 (1990); see
People ex rel. Kwait v. Bd of Fire & Police Comm'rs, 14 (11, App. 3d 45, 51 (1st Dist. 1973)1

Plaintiffs make a numbcer of compelling arguments, but none meet this test for construing Pugp je

-

¥,

Act 86-1488 as an implicit amendment of the Pension Codc provisions for defining salary ox|
calculating annuities.

‘The legislative history of Public Act 86-1488, like the legislative history of Public A¢

-t

85-964, reflects only that the changes “have been negotiated with the appropriate agencies wit: )

have signed off on the changes and benefits involved,” 86th Tl Gen. Assem., House

Proceedings, Jan. 8, 1991, at 61 (statements of Representative Wolf), and that all the change

3

were made with “the agreement of all the parties related to it. ** fd. at 62. Thus, the legislativi
history demonstrates only that the legislature accepted the parties’ compromise, not that the
legislature understood that it was changing the method for calculating annuities for participan §

who were on a lcave of absence with their local labor organization. See also 86th Ill. Gen,

=]

Assem., House Proceedings, Apr. 25, 1989, at 33-34 (statements of Representative Cullerto)

(“Any benefits that arc included in the Bill were at the request of the systems at the request o: th ;
municipality or the unif of government that had to pay for them. In other words, they have b n
negoliated and agreed to by the parties to the change.”.

Plainti fs point out that the Defendant pension funds interpreted “salary™ as including

salary paid by the local labor organization beginning in or around 1991 and the legislature dJ:

-

not act to clarify this unti} 2012. Though legislative inaction may be an aid in statutory
interpretation, there is simply no amendatory language on which to hang this intcrpretation. |1 14-

Detendant pension funds may well have been acting based on their understanding of what ti

-

1991 amendments accomplished. But without statutory Janguage to support this methodologs
the legislature cannot be presumed to have accepted this understanding or to have endorsed |t i
calculations.

While the Navemher 2013 Opinion recognized certain tensions caused by the increas | i
contributions in Public Act 86-1488, without reciprocal changes in the salary used for annuit

calculations, the Court does not view these as so inconsistent that they cannot stand together.

which is the test for recognizing an implicit amendment. Ullrich, 135 111 2d at 483, As this[C bj it

noted, if Public Act 86-1488 were intended to increase participant contributions in a manner h

vy

was not matched by an increase in benefits, it could impair or diminish a vested pension rip,J,L |
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Howcver, as the State points out, an increase in contributions may not always be viewed by J
i {8

72 111. App. 3d 833, 849 (1st Dist. 1979) (noting that “{}]egislative action dirccted toward andi te

courts as a diminution in benefits. See, e.g., Kraus v. Bd. of Trs. of Police Pension Fund of ]

aim, but which has an incidental effect on the pensions which employees would ultimately
receive, is not prohibited [by the Pension Clause].”). Moreover, even if there were a Pension
Clausc issue it would only provide a basis for a limited group of participants who were in sefs {of
before the effective date to challenge their increased contributions; it would not increase the
salary used to calculate their benefits.

In the November 2013 Order, the Court also pointed out that there are no other provis. )
in the Pension Code in which a participant must contribute to the fund based on a salary amdu it
that cannot be used to calculate the participant’s annuity. There are also provisions in both
Articles 8 and 11 prohibiting salary deductions for employee contributions that cxceed that
produced by the application of the proper deduction rates to the highest annual salary conside &
tor annuity purposcs for the same year. 40 ILCS 5/8-234, 11-218 (West 2012). However, as” je
Court also recognized, these arc limits only on payroll deductions, and participants on leaves if
absence must independently make employce contributions. Therefore, they are not direetly |
applicable here. Moreover, these scctions make sense as a way to avoid improper pension
deductions on overtime pay.,

Plaintiffs ask the Courl to consider the Ulinois Supreme Court’s recent decision in

Kanervav. Weems, 2014 IL 115811, Kanerva is factually quite different than this case, but

=
17

reiterates the principle that pension statutes are to be liberally construed in favor of particips
However, “this canon of construction has its bounds.” Mattis v. Siate Univ. Ret. Sys., 212 118, 2d
58, 76 (2004). Indeed, Muitis, which rejected a participant’s elaim that the State Universitich
Retirement System was required Lo include certain contributions in caleulating his annuity,
expressly recognizes thai this rule of liberal construction does not justify giving a benefit thy jis
not in the Pension Code. /d.

In sum, the Court views the clarification of “highest average annual salary” as a valild
legislative clarification. Though it overtumed years of practice by the Defendant pension fuln ls
it was within the legislature’s power. While it likely did not comport with the understanding jf

4

the parties whose negotiations resulted in Public Act 86-1488, those parties arc not.the Genp Al

o

Assembly. And though there is tension between an increasc in contributions and no increasé: n
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the salary used tor annuity caleulation, this tension does not render these provisions so

incompatible than an implied amendment should be found. Therefore, the claims based on ti

toom

clarification of “highest average unnual salary™ are dismissed.
Conclusion
For these rcasons, both Motions to Reconsider arc GRANTED, notwithstanding the

portion of the Intervenor-Defendant’s motion that has already been denied.

o

Therefore, the ¢laims based on clarifications to the second pension plan proviso, Cour
VLA-E (40 ILCS 5/8-226) and VILA-E (id. § 11-215), are not dismissed. The claims based
the clarification of “highest-average annual salary,” Counts IV. A-E (40 ILCS 5/8-138(g-1),
233(e)) and V.A-E (id, §§ 11-134(f-1), 11-217(e)), are DISMISSED with prejudice.

The October 1, 2014, 9:45 a.m. status stands,

IT 1§ SO ORDERED.

[r.=] -
=3

ENTERED:

I fti s 1650

Judge Mary L. Mikva, #1890
Cireuit Court of Cook County, llinois
County Department, Chancery Division

ENTERRE]I ?
{UDGEMARY LANE KIKVA 18)0
StP 29 201]1
DORWYTHY BRULY )
CLERS O A SHAT )
DEPUTY CLERK 3 t: =
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION \\(?

Plaintiffs,

\
ROCHELLE CARMICHAEL, er al., (%” \\&\

V.
LABORERS® & RETIREMENT BOARD
EMPLOYEES’ ANNUITY & BENEFIT No. 12 CH 37712
FUND OF CHICAGOQ, et al., > Judge Mary L. Mikva
Defendants, Calendar 6
and . |
STATE OF [LLINOIS, ex rel. LISA

MADIGAN, Attorney General of the State
of Nlinois,

Intervenor-Defendant. _J

DOR
CcL
| N AR
BEPYTY CLER COUNTY., Rr

L
ORDER AND OPINION | Mﬁ
This cause comes to the Court on Motions to Dismiss Plaintifls’ Constitutional Claims

under section 2-6135 of the Ilinois Code of Civil Procedure, 735 ILCS 5/2-615 (West 2012), filed

by Intervenor-Detendant and Detendants. The Motions scek to dismiss Plaintiffs’ claims
chailenging the constitutionality of amendments and additions made by Public Act 97-0651,
effcctive January 5, 2012, to Articles 8, L1, and 17 of the Illinois Pension Code, 40 ILCS 5/8-101
ef seq., 11-101 et seq., 17-101 ef seq. For the reasons that follow, the Motions are DENIED in
part and GRANTED in part.
Background

Al Nature of the Case

Plaintiffs’ suit arises from recent changes to the Illinois Pension Code made by Public
Act 97-0651. The Act amended several statutory provisions relating to leaves of absence by
participants in three pension funds to wark for their local labor organization. The legislative
history shows thal it was passed in response to scveral news articles on perccived abuses in
public pension funds. See 97th T, Gen. Assem., House Proceedings, Nov. 29, 2011, at 38
(statements of Representative Cross) (“We are attermpting, in this Bill, to address a variety of

problems that came about as a result of some news articles . . . .”).

A-036
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Plaintifts are current and former public cmployees who began their public employment.
before Public Act 97-0651°s January 5, 2012 effective date, and all of whom arc participants in
one of the Defendant Funds.

Defendants are the public pension funds and the boards of trustccs of each fund in which
Plaintift participunts are members. Those funds, boards, and the relevant arficles of the Pension
Code are as follows.

Under Axticle 8 of the Illinois Pension Code:

J ‘Mu,nic-ipal Employees” Annuity and Benefit Fund of Chicago (“Municipal Fund”)
* Retirement Board of the Municipal Employees’ Annuity and Benefit Fund of Chicago
(“Municipal Board™)

Under Article 11 of the lHinois Pension Code:

» Laborers’ and Retircment Board Employees’ Annuity and Benefit Fund of Chicago
(“Laborers’ Fund”™)

* Retirement Board of the Laborers’ und Retirement Board Employees’ Annuity and
Bencfit Fund of Chicago (“Laborers’ Board”)

Under Article 17 of the Hlinois Pension Code:

¢ Public School Teachers™ Pension and Retirement Tund of Chicago (“Teachers’ Fund™)
¢ Board of Trustees of the Public-School Teachers’ Pension and Retirement Fund of
Chicago (“Teachers’ Board™)

Public Act 97-0651 eliminated the right of participants under Articles 8, 11, and 17 to
carn service credit for time spent on a future leave of absence with their local labor organization.
Under Articles 8 and L1, the Act clarified the definition of the “salary” that could be used for
calculating a participant’s annuity; and it clarificd the prohibition on recciving service credit if
the participant receives service credit for the same time period in a plan established by the local
iabor organization.

B. The Motions to Dismiss Constitutional Claims

The State us Intervenor-Defendant has moved to dismiss Plaintiffs’ constitutional claims.
The Defendants have filed Supplemental Motions and have also been allowed to join in the
State’s Motion, The Motions focus solely on constitutional claims which include the following:

Pension Clause of the lilinois Constitution

* Counts LA (40 ILCS 5/17-134(d)), ILA (id § 8-226(c)); IILA (id. § 11-215(c)(3)); [V.A
(id. §§ 8-138(g-1), 8-233(e)); V.A (id. §§ 11-134(£-1), 11-217(e)); VI.A (id. § 8-226);
VILA (id § 11-215).

Contracts Clause of the lllinois Constitution and the United Siates Constitution

A-037
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e Counts I.B, L.C (40 ILCS 5/17-134(4)); ILB, I1.C (id. § 8-226(c)); I1.B, 1IL.C (#d. § 11-
215(c)(3)); [V.B, [V.C (id. §§ 8-138(g-1), 8-233(c)); V.B, V.C (id. §§ 11-134(£-1), 11-
217(e)); VLB, VLC (id. § 8-226); VILB, VIL.C (id. § 11-215).

Takings Clause of the {llinois Constitution and the United States Constitution

» Counts I.D, LE (40 TLCS 5/17-134(4)); 1L.D, ILE (. § 8-226(c)); [ILD, NLE (id. § 11-
215()(3)); IV.D, IV.E (id. §§ 8-138(g-1), 8-233(e)); V.0, V.E (id. §§ 11-134(F-1), 11-
217(e)); VLD, VLE (id. § 8-226); VILD, VILE (id. § 11-215).

Equal Protection Clause of the lllinais Constitution and the United States Constitution

e Counts LF, LG (40 [LCS 5/17-134(4)); ILF, ILG (/d. § 8-226(c)); IIL.F, ITL.G (id § 11-
215()(3)); IV.F, IV.G (id. §§ 8-138(g-1), 8-233(e)); V.F, V.G (idl §§ 11-134(F-1), 11-
217(e)); VLE, VLG (id. § 8-226); VITF, VILG (id. § 11-215); VIILA, VIILB (id. § 8-
226(c)(3)); IX.A, IX.B (id. § 11-215(c)(3)(C)).

Separation of Powers Cluuse of the Ilinuis Constitution

o IV.H (40 ILCS 5/8-138(g-1), 8-233(e)); V.H (id. §§ 11-134(£-1), 11-217(e)); VL.H (id. §
8-226); VILH (id. § 11-215).

There are also statutory and adminisirative review claims that are not belore the Court on
thesc Motions,

C. Standard of Review

A motion to dismiss under scetion 2-615 of the Ilinois Code of Civil Procedure, 735
[1.CS 5/2-615 (West 2012), challenges the legal sufficiency of the complaint based on defects on
the face of the complaint. #ilson v. Cniyv. of Cook, 2012 IL 112026, 9 14. The inquiry on this
Motion is whether the allegations in the complaint, considered in a light most favorable to
plaintiffs, state a cause of action upon which relief can be granted. /d. A causc will be dismisscd
on the plcadings only if it is clear that no set of facts can be proved that would entidc the
plaintiffs to relicf. /d. Ruling on a section 2-615 motion is limited to only those facts apparent
from the face of the pleadings, matters of which the court can take judicial notice, and judicial
admissions in the record. /d.

Though the burden rests with movants, “Courts should begin any constitutional analysis
with the presumption that the challenged legislation is constitutional, . . . ‘and it is the plaintift’s
burden to clearly establish that the challenged provisions are uncoustitutional,” Best v. Taylor
Mach. Works, 179 11. 2d 367, 377 (1997). Furthermore, when construing pension statutes, “[i)t is
well established that [thcy] are to be liberally construed in fuvor of those who are to be
benefited.” Taplor v. Bd. of Trs. of the Police Pension Fund of Hoffinan Estates, 125 111, App. 3d
1096, 1099 (1st Dist. 1984).

A-038
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D. Public Act 97-0651’s Amendments and Additions to the Pension Code
There are three aspects of leaves of absence at issuc.
1. Cuomputation of service credit provisions in Articles 8, 11, and 17,

Before Public Act 97-0651, Articles 8, 11, and 17 of the Pension Code allowed
participants to earn service credit towards their annuity computation for time spent on a leave ol
absence with their local labor organization. 40 ILCS 5/8-226(c), 11-215(c)(3), 17-134(4) (West
2010). Public Act 97-0651 climinated the right to earn service credit for time spent on a luture
leave of absence to work for a local labor organization. See Pub. Act 97-0651 (eff. Juu. 5, 2012)
(amending 40 ILCS 5/8-226(c), 11-215(c)(3), 17-134(4) (West 2010)). The amendments
provided that these leaves of absence counted only towards computation of service credit if the
lcave began “before the effective date of this amendatory Act of the 97th General Assembly.” 40
TLCS 5/8-226(c), 11-215(c)(3), 17-134(4) (West 2012).

2, Highest average annual salary. definition in Articles 8 and 11.

Annuities are calculated in part based on a participant’s highest four consecutive years of
annual salary in hig or her last ten years before retiremenlt. Articles 8 and 11 of the Pension Code
provide that “thc annual salary of an employee whose salary or wage is appropriated, fixed, or
arranged in the annual appropriation ordinance upon other than an annual basis shall be
determined as follows . . . . 40 ILCS 5/8-233, 11-217 (West 2012). This is followed by
subsections specifying calculation methods for “employees paid on a monthly basis,” id. §§ 8-
233(a), 11-217(a), “employees paid on a daily basis,” id. $§ 8-233(b), 11-217(b). and for
employees whose salary rate changed during the year, see id. §§ 8-233(c)-(d), 11-217(c)~(d).

Public Act 97-0651 added subsection () to the basis of annual salary provisions. These
subsections provide as follows:

This Article shall not be construed to authorize a salary paid by an entity other
than an employer, as defined in [section 8-110 or section 11-107], to bc used to
calculate the highest average annual salary of a participant. This subscction (e) is
a declaration of existing law and shall not be construed as a new enactment

Pub. Act 97-0651 (eff. Jan. 5, 2012) (adding 40 ILCS 5/8-233(e), 11-217(e)).
Public Act 97-0651 also amended Sections 8-138(g-1) and 11-134(f- 1):

For the purpose of calculating this annuity, “final average salary™ means the
highest average annual salary for any 4 consccutive years in the last 10 years of
service. Nonwithstanding any provision of this subsection to the contrary, the
“final average salary” for a participant that received credit under [Sections §-
226(c) and 11-215(c)(3)] means the highest average salary for any 4 consecutive

4
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years (or any 8 consecutive years if the employee first became a participant on or
after January 1, 2011) in the 10 years immediately prior to the leave of absence,
and adding to that highest average salary, the product of (i) that highest average
salary. (i) the average percentage increase in the Consumer Price Index during
each 12-month calendar year for the calendur years during the participant’s
leave of absence, and (iii) the length of the leave of absence in years, provided
that this shall not exceed the participant’s salary at the local labor organization.
For purposes of this Section, the Consumer Price Index is the Consumer Price
Index for All Urban Consumers for all items published by the Uniled States
Department of Labor.

Pub. Act 97-0651 (eff. Jan. 5, 2012) (amending 40 ILCS 5/8-138(g-1), 11-134(f1) (West 2010))
(added text in italics).

The allcgations and legislative history reveal that before these declarations or
clarifications, the pension funds used, for annuity purposes, the local labor organization salary—
the same sulary used for contributions—if that was the salary carned during the highest four
consecutive years in the last ten ycars before retirement. This was significant for annuity
calculation because participants generally make more working for their local labor organization
than in their public positions. See (P1.’s Compl. 9§ 130-36); 97th Itl. Gen. Assem., House
Proceedings, Nov. 29, 2011, at 45 (statements of Representative Cross) (“[T]he change to the
salary ... will signiticantly change their anticipated benetits.”). These clarifications result in
participants instcad being limited to the highest four consccutive years of salary earncd from
their public position immcdiately prior to taking a Ieave of absence.

The amendment also provided a pereentage increase under the Consumer Price Index to
account for situations where the public salary may have been a number of years earlier than the
date of retirernent under sections 8-138(g-1) and 11-134(£-1).

3 “Any plan cstablished by the local labor organization” in Articles 8
and 11,

The leave of abscnee provisions allow participants to calculate time spent on a leave of
absence towards their annuity computation so fong as “the participant does not receive credit in
any pension plan established by the local labor organization based on his employment by the
organization.” 40 IL.CS 5/8-226(c)(3), 11-215(c)(3)(C) (West 2012). Public Act 97-0651 added a
legislative clarification:

For the purposes of this Section, the phrase “any pension plan established by the
local labor organization™ means any pension plan in which a participant may
receive credit as a result of his or her membership in the local Jabor organization,
including, but not limited to, the local labor organization itself and its affiliates at

5
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the local, intrastate, State, multi-statc, national, or intermational level. The
definition of this phrase is a declaration of existing law and shall not he construed
as a new enactment,

Pub. Act 97-065] (¢ff. Jan. 5, 2012) (amending 40 ILCS 5/8-226(c), 11-215(e) (West 2010)).
This ameridment clarified that the participant cannot receive service credit under his or her public,
pension plan if he or she earns scrvice credit in another pension plan as a result of his or her
work for. the local labor organization, regardless of whether that nonpublic pension plan was
established by the local labor organization itself or one of its affiiates.

The Motions before the Court focus solely on Plaintiffs constitutional claims. The Court
will address first thc computation of service credit changes to Articles 8, 11, and 17 and claims
under the Ilfinois Pension Clause, the Contracis Clauses, and the Takings Clauscs. The Court
will then address the legislative clarifications of “salary” and “any pension plan established by
the local labor organizition™ in Articles 8 and 11 and the claims regarding these changes under
the Illinois Pension Clause, the Contracts Clauses, and the T'akings Clauscs. The Court will
address the equal protection claims and separation of powers claims last.

I Computation of scrvice ercdit provisions in Articles 8, 11, and 17.

A. The Pensien Clause

The Plaintifls® primary challenge to the AcUs elimination of service credit for future
leaves of abscnce is under Article XIIL section 5 of the Illinois Constitution, commonly known as
the “Pension Clause™

Mcmbership ih any pension or retirement system of the State, any unit of local
goveenment or school district, or any agency or instrumentalily thereof, shall be
an enforceable contractual relutionship, the benefits of which shall not be
diminished or impaired.

The purpose of the Pension Clausc, which was added to the 1970 Tilinois Constitution,
was to eliminate the legal distinction between “mandatory™ pension plans that could be moditicd
at any time and “optional™ pension plans that were considered contractual in nature, See Peaple
ex rel. Sklodowski v. lllinois, 182 1L 2d 220, 229 (1998); McNamee v, linais, 173 TIl. 2d 433,
440 (1996); Buddell v. Bd. of Trs. State Univ. Ret. Sys., 118 11l 2d. 99, 102 (1987). The Pension
Clause established that participation'in a public pension system created an enforceable
contractual relationship and that the benefits of that contractual relationship could not be

diminished or impaired. fe/ at 104-05.
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A public employee’s pension rights vest at the time that the employce enters the system.
See, e.g., Buddell, 118 [11. 2d at 104-05 (finding that a participant’s pre-Pension Clause pension
rights vested upon the effective date of the Pension Clause and those rights becatne contractual
in nature and could not be altercd). When pension rights vest, a public employce’s pension is
“governed by the actual terms of the Pension Code at the time the employee bccomes a member
of the pension system.” Di Falco v. Bd. of Trs. of Firemen’s Pension Fund of Wood Dale Fire
Prot. Dist. No. 1,122 111. 2d 22, 26 (1988); see also Skiodowski, 182 Til. 2d at 229; McNariee,
173 111. 2d.at 439, Schroeder v. Morfon Grove Police Pension Bd., 219 1il. App. 3d 697, 700 (st
Dist. 1991),

[linois courts have distinguished between pension funding provisions and pension
benefits under the Pension Clause. In cases dealing with funding provisions, the [llinois Supreme
Court has consistently held that participants do not have a right to enforce thosc provisions under
the Pension Clause. See, e.g., Sklodowski, 182 111. 2d at 232; McNamee, 173 111 2d at 466-47;
People ex rel, fll. Fed’n of Teachers v. Lindberg, 60 111, 2d 266, 273 (1975). In contrast, courts
have struck down any altempt by the General Assembly to reduce participant benefits, See, e.g.,
Buddell, 107 UL 2d at 106; Miller v. Rei. Bd. Policemen's Annuity, 329 111 App. 3d 589, 601-02
(st Dist. 2001) (“Sklodowski, Lindberg and McNamee are inapposite bicause those cases
involved allcgations that plaintiffs werc entitled to a specific level of pension funding or to
secure funding mechanisms. The courts in thosc cases held that the pension protection clausc
creates enforceable contractual rights only to reccive benefits, not to control funding.™); Kraus v.
Bd. of Trs. of the Police Pension Fund of the Vill, of Niles, 72 111, App. 3d 833, 844 (1st Dist.
1979).

The State submits a novel argument for dismissing Plaintiffs’ Pension Clause claims.
The argumcnt is that the Pension Clause only protects benefits based on public service, not
private employment with a local labor organization. Under this argument, the legislature is free
to diminish or impair any henefit that is not based on work done for an “employer™—i.e., public
body—as defined in the Pension Cede.

In support of its argument, the State notes that neither the text of the Pension Clause nor
the purpose nor the lcgislative history supports protection of benefits for private employment. To
illustrate that not all benefits are protected under the Pension Clause, the State relies on funding. -

provision cases, such as Sklodowski and MeNamee.

A-042

SUBMITTED - 764043 - Bttt myn HHI I T BN C 636



122793

The public/private distinction is not persuasive. The right 1o eamn service credit belongs to
the participants because they are public employecs; it docs not matter how one characterizes the
work upon which the benefit is based.

Indeed, the State’s public/private distinction is foreclosed by Buddell v. Board of Trustees
Jor the Srate University Retirement System. That case dealt with a Pension Code provision
allowing participants to purchase scrvice credit for past military service; that militacy service
could have occurred before or after the participant cntcred the pension system. Bucddell, 118 TI1.
2d at 101. There, a participant had applied to purchase service credit for his past military service,
bul his application was denied because he applied after the statutory time limit. /d. The time
limit, however, did not exist when the partjcipant’s pension rights vested. Id. at 104. The Court
held that the participant’s right to purchase service credit for military service, as it existed when
his rights vested, was a contractual right protected by the Pension Clausc. fd at 104-05. While
military service is “public” service, that fact was irrelevant to the Court’s analysis. The vested
right to military service credit was u benefit the participant was entitled to as a public employee.
fd. at 105. That is no less truc in this case; participants, who are all public employecs, scek the
right to carn service credit for time spent working for their local labor organization, a vested
right or a benefit that they had when they became participants.

The Statc further argucs that recciving benefits from private eraployment puts the
Pension Code into conflict with the constitutional prohibition against using public funds for
privatc purposes. Again, however, the “public™ purpose is to provide a benefit to participants
because of their public employment. In addition, participants on a leave of absence do not cease
to be public employees or fund participants during their leave of abscnce—like, for example, a
sabbatical or furlough. See, e.g., Callabuin v. Bd of Trs. of the Fireman's Pension Fund, 83 1.
App. 2d 11, 17 (4th Dist. 1967) (noting that a purpose of a leave of absence is to preserve the
cmployee’s status).

The Statc and the Defendants do not make the argument that the 97th General Assembly
apparently relied upon: that Public Act 97-0651 does not take service credit from participants
already on a lcave of absence. To briefly address that point, while the Act only impacts
participants who have not begun their leave of abscnce, those participants already have a vested
contractual right to take a lcave of absence and carn scrvice credit when and iF they decide to do

so, subject to ccrtain conditions. Any distinction that might have been drawn under the Pension
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Clause between those participants who werc already on a leave of absence and those who are not
has beén [oreclosed by the Supreme Court’s interpretation of the Pension Clause which protects
any right that existed in the Pension Code at the time the employee became a participant in the
pension fund. See Buddel!, 118 Ill. 2d at 103-06 (distinguishing Peters v. City of Springfield, 57
11. 2d 142 (1974) and analogizing Kraus v. Board of Trustees of the Police Pension Fund, 72 TlL.
App. 3d 833 (1979)). As thal analysis makes clear, the right {o exercise an option is protected,
even before that option has, in fact, been exercised.

Plaintiffs therefore state a claim that Public Act 97-0651 violates the Pension Clause to
the extent that it eliminates the nght of participants who were enrolled in the funds before the
effective date of the Act to earn service credit for a leave of absence. The Motions to Dismiss are
DENIED as to Counts LA (40 [LCS 5/17-134(4)), LL.A (id § 8-226(c)), and UIL.A (id. § 11-
215(c)(3)).

B. The Contracts Clauses

Plaintiffs also challenge the service credit amendments under the Contracts Clause of the
United States and Ilinois constitutions. The Contracts Clause of the U.S. Constitution states,
“n]o state shall . . . pass any . . . law impairing the obligations of contracts . . . .” U.S. Const.
Art. I, § 10. The Contracts Clause of the Ulinois Constitution states that the State shall not pass.
“law{s] impairing the obligation of contracts . . . .” Ill. Const. (1970), Art. I, § 16.

The State’s argument for dismissing these claims rests entirely on its theory that there is
no “enforceable contractual relationship™ provided by the Pension Clause for this benefit.
Because this Court has held that Plaintiffs state a claim that the Pension Clause protects
participants’ right to earn pension credit for a lcave of absence, these Contract Clausc claims are
not dismissed, There is no need to reach Plaintiffs’ arpuiment that the Contract Clausc claims
could survive independent of the Pension Clause claims. |

Therefore, the Motions to Dismiss are DENIED as to Counts I.B and [.C (40 ILCS 5/17-
134(4)), [LB-and I.C (id. § 8-226(c)), and IILB and LiL.C (id. § 11-215(c)(3)).

C.  The Takings Clauses |

The Takings Clause of the United States Constitution, U.S. Const. amend. V, as applied
to the states through the Fourteenth Amendment, prohibits the government from taking private

property for public use without just compensation. Similarly, the Takings Clause of the [llinois

9
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Constitution states “[p]rivate property shall not be taken or damaged for public use without just
| compensation as provided by law.” LI, Const, (1970), Art. [, § 15.

The Takings Clause claims are premised on a property right, “Valid contracts are
property, whether the obligor be a private individual, a municipality, a state, or the United
States,” and those rights arising out of a conlract arc protected by the Takings Clause. Lynch v.
United States, 292 1).8. 571, 579 (1934) (citations omitted) (holding War Risk Insurance Act,
which repcaled all laws granting or pertaining to war risk insurance, was an unconstitutional
taking). “When the [government] enters into contract relations, its rights and duties therein arc
governed gencrally by the law applicable to contracts between private individuals.” fd

Plaintiffs allege a vested coniract-based property right provided by the Pension Clause
arising from Pension Code bencfits, Therefore, like the Contracts Clause claims, the Takings
Clause claims rest on the Pension Clause claims. There is also no need to reach whether the
Contract Claims could survive independent of the Pension Clause claims.

Therefore, the Motions to Disniiss arc DENIED as to Counts LD and LE (40 ILCS 5/17-
134(4)), TLD and ILE (id. § 8-226(c)), and LD and HLE (id. § 11-215(c)(3)).

Il Definitions of “salary” and “any plun.establishced by the local lahor organization” in
Articles § and 11.

The same analysis outfined ahove for the Pension Clause, Contracts Clause, and Takings
Clause claims applies to these provisions of Public Act 97-0651 that purported to declare, ot
“clarify,” the definition of “salary” and “any plan established by the local labor organization™ of
Articles 8 and 11. But because these provisions were labeled declarations of, rather than
amendments to, the Perision Code, it must first be determined whether these are in fact
clarifications.

If these provisions are not clarifications but a change in the law, they may diminish or
impair participants’ rights to a benefit that was in place when their rights vested and thus violate
the Pension Clause. If, however, thesc arc truly clarifications, they would not be a depnvation of
any vested contractual pension right, and they could constitutionally be applied to persons who
were already participants when Public Act 97-0651 was cnacted. Thus, the question is whetter
these are in fact clarifications.

The 97th General Assecmbly cxpressly staied that these clarifications were intended to be
“declarations,” or clarifications, of existing law. Thus, the Court need not determine what the

General Assembly intended in cnacting thesc clarifications. Cf fn re Detention of Licberman,
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201 1. 24 300, 323 (2002) (reviewing legislative history of a later statute to conclude that a later
amendment was “intended as a clarification of existing law and not as a ¢hange in the law.”). Yet
a later General Agsembly cahnot change a law under the guise of a clarification. To determine
whether these are permissible clarifications, then, the Court must look to the text and intent of
the statute as it existed prior to the enactment of Public Act 97-0651. See O 'Casek v. Children's
Home & Aid Soc'y, 229 1. 2d 421, 441 (2008). “[T]he legislative inlent that controls the
construction of a public act is the intent of the legislature which passed the subject act, and not
the intent of the legislature which amends the act.” /d.

Statutory interpretation is a question of law, and the objective of statutory construction
analysis is ascertaining legislative intent. Gruszeczka v. Il Workers’ Comp. Comm’n, 2013 1L,
114212, 7 12 (citations omilted). In determining legislative intent, the language used in the
statute is normally the best and most reliable indicator. /; People v. Hunter, 2013 IL 114100, §
13. However, “[w]ords and phrases must not be viewed in isolation but must be considered in
light of other relevant provisions ot the statute.” Gruszeczka, 2013 1L 114212, ¥12. “In
ascertaining legislative intent, if the menning of the enactment is unclear from the statutory
Ianguage itself, the court may look beyond the languape cmployed and consider the purpose
behind the law.” f¢

““[Clourts miust construe the acts to reflect the obvious intent of the legislaturé cven if
the words of a particular section must be rcad as modificd or altered so as to comport with the
legislative intent,’” [n re Lieberman, 201 Ill. 2d at 320 (quoting People ex rel. Cason v. Ring, 41
IlI. 2d 305, 313 (1968)) (finding that removal of statutory definition in new amendment was
inadvertent and clearly contrary to the legislative intent). Where the letter of the statute conflicts
with the spirit of the: legislature’s apparent objective, Lhe [cgislature’s objectivces control. See Gill
v. Miller, 94 111. 2d 52, 56 (1983).

In order to understand the legislative intént behind the statutory provisions that Public
Act 97-0651 purports to clarify it is nccessary to examine the enactment history of the leave of
abscnce provisions of Articles 8 and 11,

The 85th Gencral Assembly first enacted these leave of absence provisions in Public Act
85;964, effective December 9, 1987. The legislative history reflects that these provisions were
the result of negotiated agreements between “various municipalities and cmployer groups.” 85th

LI Gen. Assem., House Proceedings, Nov. 6, 1987, at 124 {statements of Representative
11
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Cullerton). The original enactment allowed for service credit computation for leaves of absence
provided that the participant (1) continue to make employee contributions to the fund based on
“his regular salary rate received by the participant immediatcly prior to his or her leave of absence
and (2} not receive credit in any pension plan established by the local labor organization based
on his or her employment by the local labor organization. See Pub. Act 85-964 (eff. Dec. 9,
1987) (adding 40 ILCS 5/8-226(c}, 11-215(c)(3)).

The 86th General Assembly, through Public Act 86-272, elfective August 22, 1989, first
amended the leave of absence pravisos. That Act added a requirement that the participant, or the
labor organization on the participant’s behalf, make the employer’s contribution share based on
the regular salary rate reccived by the participant for his or her public employment immediately
prior o the leave of absence. See Pub. Act 86-272 (eff. Aug. 22, 1989) (adding 40 ILCS 5/8-
226(c)(2), 11-215(c)(3)(B)).

The 86th General Assembly amended the provisos again through Public Act 86-1488,
cffective January 13, 1991, That Act provided that participant contributions and employer
contributions would both be based on the participant’s salary with the local labor arganization
during the leave of absence, not the participant’s public position salary. Se¢ Pub. Act 86-1488
(eff. Jan. 13, 1991) (amending 40 ILCS 5/8-226(c)(1)~(2), [ 1-215(c)(3)(A)-(B) (West 1990)).

As of January 13, 1991, then, participanis in these funds could receive service credit for
time spent on a leave of absence withoul pay during which the participant was employed full
time by a local labar organization i( (1) the participant made contributions to the fund based on
his or her salary with the local labor organization, (2) the participant or the local labor
organization made-the employer’s contribution share to the fund, which was also based on the
local labor organization salary, and (3) the participant did not simultaneously reccive credit in
any pension plun established by the local labor organization based on his or her employment by
the local labor organization. See 40 [LCS 5/8-226(c), 11-215(¢)(3) (West 2010).

A Highest average annual sulary definition.

A participant’s annuity is determined by years of service and an average of the highest
annual salary for any four conseculive vears within the last ten vears of service. Public Act 97-
0651 purported to clarify how to caluulate that highest average “annual salary” by stating that
“salary” for annuity purposes included only the salaries paid by the public employers. See Pub,
Act 97-0651 (eff. Jan, 5, 2012) (adding 40 ILCS 5/8-233(c), 11-217(e)).

12
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" Public Act 97-0651 also amended sections 8-138(g-1) and 11-134(f-1) to provide for a
percentage increase of the public salary that a participant last earned to account for the:
possibility that the public salary may have been a number of years earlier than the date of
retirement, See Pub, Act 97-0651 (efT. Jan. 5, 2012) (amending 40 ILCS 5/8-138(g-1), 11-134(f-
1) (West 2010)).

The Plaintiffs allege that, before Public Act 97-0651, the Pension Code provided that a
participant’s pension benefit would be based in whole or in part on a local labor organization
salary earned by the participant while on leave of absence. See (Pl.’s Comp!. Counts [V.A-H..
V.A-H); see also 97th 1l. Gen. Assem., House Proceedings, Nov. 29, 2011, al 44-45 (statements
of Representative Cross) (“{T]he Code doesn’t say whether they’re supposed to use the salary
earncd as a public employee or as the union official . . . . [TThe pension systems have
traditionally used the salary received at the labor organization . . . . {T]he change to the salary , ..
will significantly change their anticipated benelits.”).

The Statc arguesthat scctions 8-233(c) and [1-217(e) of the Pension Code are
permissible cluritications ol existing law because the legislature has always intended to caleulate
the highest average annual salary based on public salary, not local labor organization salary. The
State argues that subsection (e) simply sceks to clarify that the salary used for salary computation
should be salary paid to an “cmployee:“ waorking for an “employcr” and that therefore the highest
annual sulary used for annuity purposes must be a public salary. |

The State correctly points out that salary is defined under the Pension Code as “the actual
sum payable duting the year if the cmployee worked the full normal working time in his position
-..7 40 [LCS 5/8-117(b), 11-116(a) (West 2012). “Employee” is defined as basically anyonc
employed by an “employer,” sec id, §§ 8-113, 11-110, and “employer” is defined as the public
body for which the participant works, see id. §§ 8-110, 11-107.

Plaintiffs respond that the provisions detining salary place no limit on what entity can pay
the salary. Rather, they provide salary calculation metheds for employees who do not have an
annual salary figure. Moreover, lllinois courts have rccognized that public employees on a leave
of absence continuc to be public employees. See Callahan, 83 1. App. 2d at 17, Thercfore, the
“employee™ and “craployer” definitions arc not dispositive, since the definition of “employee”

continucs to include a participant on a leave of absence.
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Granted, the Statc’s interpretation is possible and the Pension Code’s salary definition
nowhere mentions the local labor organization salary. Still, the text does not foreclosc the ust of
a local labor organization salary in calculating the highest four consecutive ycars of salary. In
light of this ambiguity, the General Assembly could clarity the salary definition to exclude
consideration of local labor organization salaries from the caleulation of the four highest salary
years. But there are several convincing indicators that before Public Act 97-0651 the legislative
intent was that the “salary” used for contribution purposes would be the same “salary™ that was
used to calculate an annuity.

First, Plaintiffs conlend, and no Defendant contests, that there are no other provisions in
the Pensidn Code in which a participant must contribute to the fund based on a salary amount
that cannot be used fo calculate the participant’s annuity. In fact, as the Court pointed out al oral
argument, there are provisions in both Articles 8 and 11 prohibiting the usc of a higher salary for
calculating deductions than the salary used in that same year for calculating the proper annuity.
Under sections 8-234 and 11-218, “[t)he total of salary deductions for employce contributions for
annuity purposes to be considered for any 1 calendar year shall not exceed that produced by the
application-of the proper salary deduction rates to the highest annual salary considered for
annuity purposes for such year.” 40 ILCS 5/8-234, 11-218 (West 2012).

The State points out that this is a limit only on payroll deductions, and an employce on a
leave of absence must independently make employee contributions to the fund. While this is true,
sections 8-234 and 11-218 still reflect the legislative understanding that dollacs in, by way of
deductions or contributions, would be based on the same “salary™ as dollars out, in the form of
annuities.

Second, as Plainti(Ts point out, refusing to look to the local labor organization salary
would be inconsistent with the requirement that annuity safaries be calculated from “within the
last ten years of service.” 40 ILCS 5/8-138(b), (g-1), 11-134(a), (£-1) (West 2012). For any
participant who has been on a leave tor more than six years, there will not be four consecutive
years of public salary “within the last ten ycars of service.” /d. The Icgislature sought to fix this
problem by wmending subsections g-1 and f-1 to requirc that the annuity be calculated using
salaries from within the last ten years before a leave ot absence and add an inflation adjustment.

Yct the need for this fix only highlights that the decision to disallow the usc of local labor
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organization salurics was itself change from the calculation methods as they existed prior to
Public Act 97-0651.

Finally, the 86th General Assembly’s changes to use the higher local labor organization
salary lor contribution purposes only makes sense if it understood that the local labor
organization salary would also be used for annuity purposcs. As noted, making contributions
based upon local labor organizalion salary was not a requirement when the opportunity to eamn
service credit was first made a part of the Pension Code in Public Act 85-964, Public Act 86-272
requircd that participants, or the local labor organization on the participant’s behalf, make
employcr contributions to the fund based on the public employer salary. Pub. Act 86-272 (eff.
Aug. 22, 1989) (adding 40 TLCS 5/8-226(c)(2), 11-215(c)(3)(B)}. Public Act 86-1488 amended
these provisions to make both employee and employer contributions based on the participant’s
“currcnt salary with such labor organization.” Pub. Act 86-I483 (eff. Jan. 13, 1991) (amending
40 ILCS 5/8-226(c)(1)-(2), 11-215(c)(3YA)-(B) (West 1990)). |

Plaintifts speculate that given the political climate in the early 1990s, it is unlikely that
the 86th General Assembly wanted to disadvantage local labor organizations and the participants
by increasing the contributions, unless it was also making an increasc in pension payments. This
may be true, but Plaintiffs citc no lcgislative history to support this theory. However, as Plaintiffs
also point out, this change demonstrates that the legislature understoad that the “salary” paid by
the local labor organization an.cl “salary” paid by the public employer might be significantly
different; and if it intended to limit salaty for annuity purposes to public salary, it would have
said so at the time it made this change.

Also telling is that if Public Act 86-1488 were intended (o increase participant
contributions in a manner that was not matched by an increase in benelits, as Defendants and the
State now contend, it could impair or diminish a vested pension right. ‘This would implicate the
Pension Clause and all of the other constitutional arpuments that Plaintiffs make here. This
presents another reason to doubt that this was what the 86th General Assembly intended when it
required contributions based on the local labor organization salary.

[n sum, the declarations that the salary used for annuity purposcs is limited to public
salary are amendments to, rather than clarifications of, existing law, The General Assembly
could deerease pension benefits to which participants would otherwise be entitled. As such, these

amendments are alleged to diminish or impair pension benefits and the complaint therefore statcs
15
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a claim as to fund participants belore the cffective date of Public Act 97-0651. Thercfore, the
Motions to Disniss are DENIED as to Counts I[V.A~E (40 [LCS 5/8-138(g-1), 8-233(¢)) and
Counts V.A-E (id. §§ 11-134(f-1), 11-217(e)).

B. “Any plan established by the local labor organization” definition.

One of the conditions that has existed since the outset for earning service credit while on
a leave ol abscnce is that during the period of the leave the “participant docs not receive credit in
any pension plan established by the local labor organization based on his employment by the
organization.” 40 ILCS 5/8-226(c)(3), 11-215(c)(3X(C) (West 2012). '

Public Act 97-0651 s legislative clarification states:

For the purposes of this Section, the phrase “any pension plan established by the
local labor organization” means any pension plan in which a participant may
receive credir as a result of bis or her membership in the local labor organization,
inchuding, but not limited to, the local labor organization itself and its affiliates at
the local, intrastate, State, multi-state, national, or intermational level, The
definition of this phrase is a declaration of existing law and shall not be construed
a8 1 new cnactment.

Pub. Act 97-0651 (eff. Jan. 5, 2012) (anending 40 11.CS 5/8-226(¢), 11-215(e) (West 2010)).
Therefore, the question is what the 85th General Assembly, which first provided participints ihc
right to eam scrvice credit for a leave of absence, intended by this prohibition on receipt of
simultaneous credit in two pension plans.

The State argues that the obvious purpose of the proviso was to avoid the use of public
funds to subsidize retirement benefits for someone already recciving bencfits based on his or her
cmployment by the local labor organization. In other words, the General Assembly sought to
prohibit “double dipping™ on service credit. No legislative history has been provided to the Court
and this Court cannot find any history to illuminate the original legislative intent.

But the proviso must be read in the context of the benefit it provides. The benefit is that
participants on a leave of abscnee could continue to accrue service credit despite not actually
serving in their puhlic position. Since the leave of absence provision was added, thete have been
two basic requircmerits; continue to make contributions and no service credit for another plan
based on the same work. To the extent that the General Assembly should have stated this
requirement more broadly in the original enactiment, as the State puts it, this was mayhe an
“imperfect reference.” Thus it is imperfect in its narrowness—the proviso uses the definite article

the and definite object lucal labor organization. Yct despite the word choice, statutes are to he
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construed in light of their intended purpose, even where “‘legislative intention, otherwise clear,
was in part mistakenly or inaccurately stuted.’” fn re Lieberman, 201 Ill. 2d at 320 (quoting Gill,
94 Ill. 2d at 58). [ndeed, circumventing this proviso by giving participants on leave service
credits in-plans set up-through district councils or affiliated labor organizations clearly
undermines any possible purpose for this proviso that the fegislature placed on a generous beneFbit
for public.employces. '

Plaintiffs speculate that the General Assembly might have intended “established by the
local labor organization™ as an acknowledgement that the local labor organization can control the
terms and participation of its own pension plans but perhaps not 4 plan administered by un
affiliate. But this distinction makes no sense in light of the clear intention to limit the benefit on
service credit so that participants would not be “double dipping.” There is simply no practical
way to read the proviso in light of this intent except in the manner in which Public Act 97-06351
clarifics. Accordingly, this is a clarification of, rather than an amendment to, the Pension Cixle
and Plaintiffs’ claims under the Pension Clause, Contracts Clause, and Takings Clause claims are
dismissed as to these clarifications,

‘Thercfore, the Motions to Dismiss are GRANTED as to Counts VI.A~-E (40 ILCS 5/8-
226) and VILA-E (id: § 11-2135).

1. Equal Protection Clause Claims

Plaintiffs also challenge Public Act 97-0651 under the equal protcction clauses of the
United States Constitution and the Illinois Constitution. The Equal Protection Clause of the
United States Constitution provides that no state shall “deny to any person within its jurisdiction
the cqual protcetion of the laws.” U.S. Const., amend. XTV, § 1. The Equal Protection Clause of
the [llinois Constitution provides that “[n]o person shall . . . be denied the equal protection of the:
laws.” [1I. Const. (1970}, Art. I, § 2.

The analysis under each clausc is identical. See Comm. for Educ. Righis v. Ldgar, 174 111,
2d 1, 32 (1996). “The guarantec of ¢qual protection réquires that the government treat similarly
situated, individuals in a sintilar manncr.” /d. (quoling Jacebson v. Pep’t of Public Ald, 171 1,
2d 314, 322-23 (1996)) (intemal citations and alterations omitted). The State may enact
legislation drawing distinctions between different categories of people; it may not, however, treat
differently persons who have been statutorily placed into different classes on the basis of criteria

wholly unrclated to the legislation’s purpose. See id. at 33.
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Plaintitts’ equal protection challenge is bascd upon the amending of only Articles 8, 11,
and 17 and no other Articles. PlaintifTs claim that the 97th General Assembly impermissibly
treated participanls in these three pension funds differently than participants of other pension
funds. Becausc this Act docs not impact fundamental rights or a suspect class, rational basis
review applies; that is, the classification will be upheld unless it bears no rational relationship to
a legitimate state goal. See Edgar, 174 111, 2d at 33; DiSabato v. Bd. of Trs. of State Employees
Reit. Sys. of 1L, 285 111. App. 3d 827, 833 (st Dist. 1996).

“Under the rational basis test, a court’s revicw of a lepislative classification is limited and
generally deferential.” People v. Shephard, 152 T1l. 2d 489, 502 (1992) (citation omitted). And
“il any statc of facts can rcasonably be conceived to justify the enactment, it must be uphold.” Id.
(citations omitied). “Classifications made by the Gencral Assembly are presumed valid, and all
doubts will be resolved in favor of upholding them.” Lacny v. Police Bd. of Chicago, 291 1L,
App. 3d 397, 40304 (1st Dist. 1997).

The Plaintiffs have failed to allege an equal protection violation, In the first place, the
participants of different pension funds are not similarly situated. In Friedman & Rochester, Ltd.
v, Walsh, our Supreme Court rejected an equal protection claim where only one of the eighteen
pension funds was nol exempt lrom garnishment proceedings. 67 Til. 2d 413, 421 (1977). The
Court noted that *{tJhe mere fact that the legislature failed to cxcmpt the pension fund for
policemen from municipalities of 500,000 or less population [rom garnishinent process does not
require that we therefore invalidate the provisions granting such immunity 1o 17 other separate
pension funds.” i

The Municipal Fund and Municipal Board have pointed to relevant differences in the
Pension Code for the various funds, For example, Articles 3, 4, 5, and 6 of the Pension Code
have additional leave of absence restrictions that limit the specific positions for which
participants may scrve. See, e.g., 40 ILCS 5/6-209(f) (President of Firemen’s Association), 4-
108(c)(3) (officer of a statewide .ﬁx‘eﬁghtcrs‘ association), 3-110(c) (executive or head ol an
organization whose membership consists of a police dcpartment), S-214(b) (same) (West 2012).
And different Articles treat contributions for creditable service differently. Compare id. §§ 8-
226(c) (providing different salary contributions depending upon whether a participant was
ermployed before ov after 1991) with 6-209 (no distinction for purticipants) ane 4-108(c)(3)

(same). And, unlike Article 8, other Articles require the public employer 1o make contributions
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to the pension funds for the employer portion even though the employee is not actively working
for the employcr. See id §§ 5-214(b), 6-209. And some Articles have minimum years of service
requirements before a participant is eligible to take a leave of absence. See id §§ 3-100(¢), 4-
108(c)(3).

Moreover, cven if the participants are similarly situated, the equal protection clauses “do
not prohibit the Jegislature from pursuing a reform ‘one stcp at a time,” or from applying a
remedy to one selected phase of a field while neglecting the athers,” Walsh, 67 111, 2d at 421
(citing Williamson v. Lee Optical of Okla., Inc., 348 U S, 483, 489, (1955); fI. Coal Operators
Assoc. v. Pollution Control Bd., 59 1l1. 2d 305, 312-13 (1974)). “[T]he State may ditect a law
against what it considers to be a problem as it actually exists; the law ne¢ed not cover the wholc
field of possiblc abuse.” Shephard, 152 111 2d at 502.

The 97th General Assembly ¢ould have reasanably amended these leave of abscnce
provisions because it thought the current operation of the law was being abused. The 97th
Genetal Assembly referenced the Chicago ‘Iribune and several other news outlets during the
debates: “We are attempting, in this Bill, lo address a varicly of problems that came about as a
result of some news articles . . . . 97th Il Gen. Assem., House Proceedings, Nov. 29, 2011, at
38 (statements of Representative Cross). Further, both sides acknowledge in their briefs that the
amendments were passed in response to the news arlicles that addressed leaves of absence.
Though the “actual motivation” is “irrelevant™ under rational basis review and the court may
uphold legislation on any coneeivable, rational basis, see 7ri Caty. Paving, Inc. v. Ashe Cnty.,
281 F.3d 430, 439 (4th Cir. 2002) (citing U.S. R.R. Ret. Bd. v. Fritz, 449 11.S. 166, 179 (1980)),
the evident motivation shows that the 97th General Asscmbly was indeed pursuing reform “onc
step at a time” to cortect what it perceived as abuses,

In short, there are rational, conceivable bases tor differentiating between Articles 8, 11,
and 17, and the other Articles, even if they were similarly situated. There is no meril o
Plaintitfs’ contention that the General Assembly cngaged in arbitrary and unreasonable
discrimination against participants under Articles 8, 11, or 17; or in the alternative that it did not
have & rational hasis for doing so.

Therefore, the Motions to Dismiss are GRANTED as to Counts I.F and 1.G (40 [LCS
5/17-134(4)), ILT and 1L.G (id. § 8-226(c)), lILF and TTL.G (id. § 11-215(c)(3)), IV.F and [V.G
(id §§ 8-138(g-1), 8-233(e)), V.F and V.G (ic. §§ 11-134(£-1), 11-217(c)), VLF and V.G (id. §
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8-226), VILF and VIL.G (id § 11-215); VIILA and VIILB (id § 8-226(¢)(3)), and IX.A and IX.B
(id. § 11-215(c)(3)C)).
1V.  Separation of Powers Clause Claims
~ The scparation of powers doctrine is relevant only to the “clarified” provision chaifen ges.

The Separation of Powers Clause provides that “[NJo branch of government shall exercise the
powers of another.” 1. Const. 1970, art. I1, § 1. This doctrine precludes the legislature from
overruling a judicial decision by declaring that an amendatory act applies retroactively to cases
decided before its effective date. See People ex rel. Ryan v. Agpro, Inc., 214 111, 2d 222, 228-29
(2005); Roih v. Yackiey, 77 111. 2d 423, 429 (1979). But because there were no judicial
determinations on the relevant Pension Code sections before the “clarifications” made by Public
Act 97-0651, and because the legislaturc may properly seek to clarify a prior enactiment, see /n re
Licherman, 201 111, 2d at 321; In re Cohn, 93 11, 2d 190, 202 (1982), the Separation of Powers
Clause 1s simply not implicated and Plaintiffs fail to state any separation of powers claim.

‘Therefore, Lhe Motions to Dismiss are GRANTED as to Counts TV.H (40 I1.CS 5/8-
138(g-1), 8-233(e)). V.H (id. §§ 11-134(1-1), 11-217(c)); VLH (id. § 8-226), and VILH (id. § 11~
215).

Conclusion

The Motions to Dismiss are DENIED as to:
L. Elimination of service credit computation Counts

Pension Clause of the Hlinois Constitution

o LA(40ILCS 5/17-134(4)), ILA (id. § 8-226(c)); TILA (id. § 11-215(c)(3)).
Contracts Clause of the Ilinois Constitution and of the United Slare..v Constitution

e LB, LC (40 ILCS 5/17-134(4)); ILB, ILC (id. § 8-226(c)); IILB, IIL.C (i § 11-
215 )3)).

Takings Clause of the Illinois Constitution and of the United States Constitution

e LD, LE (40 ILCS 5/17-134(4)); ILD, ILE (id. § 8-226(c)); 1IL.D, IL.E (i § L1-
215(c)(3)).

I1, Highest average annual salary definition Counts
Pension Clause of the filinois Constitution
o IV.A(401LCS 5/8-138(g-1), 8-233(c)); V.A (id. §§ 11-134(f-1), 11-217(c)).
Contracts Clause of the lllinois Constitution and the United States Constitution

o [V.B,1V.C (40 ILCS 5/8-138(g-1), 8-233(c)); V.B, V.C (id. §§ 11-134(E-1), 11-217(e)).
20
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Takings Clause of the Hlinois Constitution and the United Stares Constitution .
v IV.D,IVE (40 ILCS 5/8-138(g-1), 8-233(e)); V.DD, V.E (i §§ 11-134(f-1), 11-217(e)).
The Motions to Dismiss are GRANTED, and the claims dismissed with prejudicc, as to:
L Counts challenging “any plan established hy the local labor organization” definition
Pension Clause of the illinois Constitution '
o VLA (40 1LCS 5/8-226); VILA (i § 11-215).
Contracts Clause of the fllinois Constitution and of the United States Constitution
» VLB, VIC (40 [LCS 5/8-226); VILB, VILC (id. § 11-215).
Takings Clanse of the Hlinois Constitution and of the United States Constitution.
» VLD, VLE (40 ILCS 5/8-226); VILD, VILE (il § 11-215).

1. Equal Protection Clauses of the Tllineis Constitution and the United States
Constitution Counts

o LF, LG (40 1LCS 5/17-134(4); TLF, ILG (icd § 8-226(c)); ULE, LG (id § 11-215()(3))
IV.F, IV.G (id. §§ 8-138(g-1), 8-233(e)); V.F, V.G (id. §§ 11-134(f-1), 11-217(c)); VLF,
VLG (id. § 8-226); VILF, VILG (id. § 11-215); VIILA, VILB (id. § 8-226(c)(3)); IX.A,
IXB (id § 11-215()(3)(C)).

1. Separation of Powers Clause of the IHinois Constitutivn Counts

o LV.H (40 TLCS 5/8-138(g-1), 8-233(c)); V.H (id §§ 11-134(F-1), 11-217(e)); VLI (id. §
8-226); VILH (id. § 11-215).

The December 2, 2013, 9:45 a.m. status hearing stands.
ITIS SO ORDERED.

- ‘ AA.' _f‘..-' " ~~:‘.. y
J EMARY LA‘.'E MIKVA - 1890

NOV 2.72013

QTHY BROW
C!.EROK OF THE C!RCUIT COURT

ENTERED:; EPUTY SlERKo T TV L

M@h LHltl/é\ /g‘/()

Judge Mary L. Mikva, #1890
Circuit Court of Cook County, THinois
County Department, Chancery Division
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COMPLAINT

'Plaintiff‘s Rochelle Carmichael, Oscar Hall, Zeidre Foster, Anthony Lopez, John
Mahoney, Joseph Notaro, Michael Senese, and David Torres (collectively, the “Individual
Plaintiffs”) together with plaintiffs Chicago Teachers Union, Local 1, American Federation of
Teachers, AFL-CIO; Local 001, Laborers’ Intermational Union of North America, AFL-CIO;
and Local 9, Intemational Brotherhqod. of Electrical Workers, AFL-CIO (collectively, the
“Union Plaintiffs”), by their attorneys, for their Complaint against defendants Laborers® &
Retiremnent. Board Employeces’ Annuity & Bencfit Fund of Chicago, Retirement Board of the
Laborers” & Retirement Board Employees® Annuity & Benefit Fund of Chicago, Munigipal
Employees® Annuity & Benefit Fund of Chicago, Retirement Board of the Municipal
Employces® Annuity & Benefit Fund of Chicago, Public School Teachers’ Pension & Retirement
Fund of Chicago, and Board of Trustces of the Public School Teachers’ Pension & Retirement

Fund of Chicago, state as follows;

INTRODUCTION

I. Plaintiffs bring this acfion to challenge the defendants™ unconstitutional
application of multiple provisions of Iilinois Public Act 97-0651 (“P.A. 97-0651" or the “Act”™)
'signed into law by Governor Quinn on January S, 2012. Defendants’ application of the Act
substantially diminishes and impairs the pension benefits of the Individual Plai ntiﬂ'é and the
Union Plaintiffs’ members in violation of the Pension Benefits Clause of the lllinois
Constitution, as well as the Contracts and Takings Clauses of the [llinois and Federal
Constitutions. This action further challenges provisions of P.A. 97-0651 and the pre-Act
provisions of the Pension Code that unlawfully discriminate against the plaintiffs in violation of

the Equal Protection Clauscs of the Illinois and. Federal Constitutions. Plaintiffs seek declaratory
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and injunctive relief against defendants” unlawful application of the challenged provisions.of
P.A. 087-0651 and the Pension Code.

JURISDICTION AND VENUE

2. This Court has jurisdiction over the claims alleged in thi‘s action secking
declaratory and injunctive relief.

3 This Court has personal jurisdiction over the defendants pursuant to 735 ILCS
5/2-209 and venue is proper in this Court pursuant to 735 ILCS 5/2-101. Each of the defendants
is established pursuant to provisions of the Illinois Pension Codc and rcsidcs. and has its principal
place of business in Chicago, Cook County, Iilinois.

PARTIES

4. Plaintiff Chicago Teachers Union, Local 1, American Federation of Tcachers,
AFL-CIO (the "CTU”) is an organization of cducators dedicated 10 advancing and promoting
guality public education, improving teaching and leamning conditions, and proiecting members’
rights. The CTU is a locat labor organization within the meaning of 40 ILCS 5/8-226 and a
teacher or labor organization within the meaning of 40 [LCS 5/17-134 that i§ certified to
represent and negotiate terms of collective bargaining agreements for teachers and other
employees of the Chicago Board of Education (“Board of Education”). Most (if not all} of the
CTU’s members are participants in either the Public School Teachers’ Pension and Retirement
Fund of Chicago (the “CTPF”") or the Municipal Employces’ Annuity & Benefit Fund of
Chicago (ihe *Municipal Fund”). The C1'U’s principal place of business is'222 Merchandise
Mart Plaza, Chicago, Illinois 60654,

5. Plaintiff Rochelle Carmichael is currently, and has been since 2002, a retiree
Municipal Fund participant receiving pension benefits from the fund, Ms. Carmichael worked for

the Board of Education in the Chicago Public Schools for more than 27-and-a-half years until
2
A-062
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she took a leave of absence from her job as a paraprofessional to work full time for the CTU in
September 1995. Ms. Carmichael remained on leave of absence until she resigned from her
Board of Education position in 2002. After her retirement from the Board, Ms. Carmichael.
continued. to work for the CTU until she fully retired on June 30, 2006, after almost 11 years
with the union. Until her retirement from the Board of Education in 2002, Ms. Carmichael
accumulated more than 34 years of service credit in the Municipal Fund. She resides in South
Holland, Illinois.

6. Plaintiff Zeidre Foster is a teacher who worked for the Board of Education for
about 10 years in the Chicago Public Schools from 2002 until August 2012 when she ook a
leave of absence to work full time for her union the CTU. Ms. Foster was a contrib.uting
participant in thc CTPF during her cntire service at the Board of Education. The amendments. to
40 {LCS 5/17-134(4) in P.A. 97-0651, effective January 5, 2012, bar Ms. Foster from
contributing to and receiving credit in the CTPF on her lcave of absence working for the CTU. [f
not for P.A. 97-0651, Ms. Foster would elect to continue to contribute to the CTPF for het union
employment on her leave of absence. Ms. Foster resides in Chicago, [llinois.

7. Plaintiff Anthony Lopez has been an active Municipal Fund participant since
1986. He worked for the Board of Education in the Chicago Public Schools for 16 years before
he took a leave of absence from his job as a paraprofessional to work full time for the CTU
beginning in August 2002. To the present, Mr. Lopez continues to work for the CTU on a leave
of absence from his position with the Board of Education. He resides in Chicago, Illinois.

8. Plaintiff Local 1001, Laborers’ International Union of North America, AFL-CIO
(*Laborers’ Local 1001”) is a local labor organization within the meaning of 40 ILCS 5/11-

-215(c)(3) certified to represent and negotiate collective bargaining agreements covering laborers
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and certain other workers employed by, among others, the City of Chicago (“City™). Most (if not
all) of Laborers’ Local 1001°s members who are, or were, employed the City are participants in
the Laborers’ & Retirement Board Employees’ Annuity & Benefit Fund of Chicago (the
“Laborers” Fund™). Laborers’ Local 1001°s principal place of business is 323 S. Ashland
Avenue, Chicago, Illinois 60607.

9. Plaintiff Oscar Hall has been a retiree Laborers’ Fund participant since 2009
receiving an annuity from the fund. He worked for the City for more than 25 years until he took a
leave of absence from his job to work full time for Laborers’ Local 1001 in 2005, Mr. Hall then
worked for Laborers’ Local 1001 on his leave of absence from 2005 until 2009 when he resigned
from his City position with almost 30 years of total service as a contributing participant in the
Laborers’ Fund, Mr, Hall retired from Laborers’ Local 1001 in 2011. He resides in Olympia
Fields, Tilinois.

10.  Plaintiff Michael Senese worked for the City for 17 years betore he took a leave
of absence in August 2012 from his job in the Department of Streets and Sanitation to work full
time for Laborers® Local 1001 where he continues to work today. Mr. Scnese was a contributing
participant in thc Laborers’ Fund from 1995 until he took his leave of absence. Tﬁc amendments
to 40 ILCS $/11-215(c)(3) in P.A. 97-0651, effective January 5, 2012, bar Mr. Senese from
contributing to and receiving credit in the Laborers’ Fund during his leave of absence from his
City position to work for Laborers’ Local 1001. In the absence of P.A. 97-0651, Mr. Senese
would choose to continue to contribute to the Laborers’ Fund for his union employment on his
leave of absence. He resides in Chicago, [llinots.

11, Plaintiff David Torres has been a contributing Laborers® Fund participant since

1984. He worked for the City for 24 years before he took a leave of absence in 2008 to work full
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time for Laborers® Local 1001, To the present, Mr. Torrces continues to work for Laborers’ Local
1001 on a leave of absence from his position with the City. He resides in Chicago, Illinois.

12, Plaintiff Local 9, Intemational Brotherhood of Electrical Workers, AFL-CIO
(“IB EW Local 9”) is a local labor organization within the meaning of 40 ILCS 5/8-226 certified
to represent and negotiate collective bargaining agreements covering linemen cmployed by the
City. Most (if not all) of IBEW Local 9's members who are, or were, employed by the City arc
participants in the Municipal Fund. IBEW Local 9°s principal place of business is 4415 West
Harrison Street, Suite 330, Hillsidc, lilinois 60162.

13:  Plaintiff John Mahoney has been a retiree Municipal Fund participant since 2003
receiving an annuity from the fund. He worked for the City for 21 years until 1994 whien he took
a leave of absence from his job as a general foreman of lineman to work full time for IBEW
Local 9. His leave of absence continued until he r,esigncd frorn the ICity in 2003. He then
continued to work for IBEW Local 9 until he retired from the union in 2009. Upon his retircment
from the City in 2003, he had accumulated approximately 30 years of total scr\_aice asa
participant in the Municipal Fund. Mr. Mahoney resides in Chicago, [llinois.

14.  Plaintiff Jos;eph Notaro was an active Municipal Fund participant from 1982 until
on or about January 31, 2012, and he is now a retiree participant of the fund. He worked for the
City for more than 27 years until he took a leave of absence in 2009 fromhisjob‘ as a general
foreman of linemen to work full time for IBEW Local 9, His leave of absence continucd until on
or about January 31, 2012 when he retired from his City position after a total of 30 years of
service as a contributing participant in the Municipal Fund. Mr. Notaro has applied to the
Municipal Fund for his pension, but he has not yet begun to receive an annuity. Me. Notaro

continues to work for IBEW Local 9. He resides in Chicago, Iltinois.
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15.  Dcfendant Laborers’ & Retirement Board Employees’ Annuity & Bencehit Fund of
Chicago (“Laborers’ Fund™) is the entity established by Article 11 of the Pension Code to
provide speciﬁed pension benefits to, among others, certain laborers employed by the City. The
Laborers’ Fund’s principal place of business is 321 N. Clark Street, Chicago, [llinois 60654.

L6. Defendant Retirement Board of the Laborers® & Retirement Board Employees’
Annuity & Benefit Fund of Chicago (“Laborers’ Fund Board”) is the board of trustecs
.established by Article 11 of the Pension Code to administer the Laborers’ Fund. The Laborers’
Fund Board’s principal place of business is 321 N. Clark Street, Chicago, Iilinois 60_654.

17. Defendant Municipal Employees’ Annuity & Benefit Fund of Chicago
(“Municipal Fund™) is.the entity established by Article 8 of the Pension Code to provide
specified pension benefits to, among others, certain City and Board of Education employees as
provided in 40 ILCS 5/8-113. The Municipal Fund’s principal place of business is 321 N. Clark
Street, Chicago, Iilinois 60654.

18.  Deferidanf Retirement Board of the Municipal Employees’ Annuity & Benefit
Fund of Chicago (“Municipal Fund Board™) is the board of trustees establishcd by Article 8 of
the Pension Code to administer the Municipal Fund. The Municipal Fund Board's principal place
of business is 321 N. Clark Street. Chicago, Illinois 60654.

19.  Defendant Public School Teachers’ Pension & Retirement Fund of Chicago (the
“CTPF") is the cntity established by Article 17 of the Pension Code 1o provide specified pension
benefits for, among others, certain certified teachers in the Chicago Public Schools. The CTPF's
principal place of business is 203 North LaSalle Street, Chicago, [ilinots 60601,

20.  Defendant Board of Trustees of the Public School Teachers’ Pension &

Retirement Fund of Chicago (“CTPF Board”) is the board of trustees established by Article 17 of
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| the Pension Code to administer the CTPF. The CTPF Board’s principal place of busincss is 203
North LaSalle Street, Chicago, Hllinois 60601.
| ILLINOIS SUPREME COURT RULE 1§
‘ 21.  Because this Complaint challenges the constitutionality of provisions of the
Hlinois Pension Code as amended by P.A. 97-0651, plaintiffs will provide notice of this
Complaint to the State of Lllifois pursuant to Illinois Supreme Court Rule 19.
l. BACKGROUND FACTS
I. The Protections of the Pension Benefits Clause
i 22.  Pension benefits provided for in the Pension Code are protected by the
Pension Benefits Clause of the Illinois Constitution, which states:
Membership in any pension or retirement system of the State, any
unit of local government or school district, or any agency or
instrumentality thereol, shall be an énforceable contractual
relationship, the benefits of which shall not be diminished or
impaired.
i1l Const. (1970), Art. XIIL § 5.

23.  Pursuant to the Pension Benefits Clause, a pension benefit provided for in the
IHinois Pension Code is an enforccable - contractual right that cannot be diminished or impaired
by legislation or otherwise.

24. A public employee’s membership in a retircment system vests the employee in the
rights and benefits of the system in place during his or her employment, including the method of
«calculating benefits.

25.  Pursuant to the Pension Benefits Clause, all pension benefits and righits provided
for in the Pension Code vest, or become non-forfeitable, cither (1) on the.employee’s first day of
participation in the retirement system or (2) upon the employee’s continued participation in the
system after an increase in the benefits of that system.

7
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II.  P.A.97-0651 Bars Pension Credit for Future Union Leaves of Absence

?6. P.A. 97-0651 eliminates current CTPF, Municipal Fund, and Laborers’ Fund
participants’ rights to receive credit in thc respective funds for future union leaves of
absence.

27.  DBefore January 5, 2012, the Pcnsfo’n Code (40 ILCS 5/17-134) provided that any
teacher participating in the CTPF could have his or her pension benefits calculated by. giving.
credit to the teacher for any periods of “service with teacher or labor organizations based upon
special leaves-of absencc therefor granted by an Employer” so long as the teacher and the labor,
organization met the specified conditions, including making-the required contributions to the
fund based on the p'artici.pant’s salary at the union.

28. With regard to the Municipal Fund and the Laborers’ Fund, before Tanuary §,
| 2012, the Pension Code (40 ILCS '5/8-226(c) & 5/11-2 lS'(c)(B), respectively) provided that any
participant in the respective funds could have his or her pension benefits calculated giving credit
as a “term of service” for any period when the participa‘nht' was on a “leave[] of absence without
pay during which a participant is employed full-time by a local labor organization that represents
municipal employees,” provided that the participant and the union met the specified conditions
including making the required contributions to the fund based on the participant's salary at the
union,

29.  Thus, beforc the P.A. 97-0651 amendments, any participant in one of the funds
had the right to receive credit toward his or her pension benefits for full-time employment with a
local union such as one of the Union Plaintiffs while on a Icave of abscnce from a-position with
the City or Board of Education.

30.  Pursuant to the Pension Code prior to the Act’s amendments, current Municipal

Fund, Laborers’ Fund, and CTPF participants also had the right to pension benefits based in
8
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whole or in part on a union salary carned during a leave of absence taken at any time in the
future betore the participant’s resignation trom his or her municipal position.

31.  Teachers, paraprofessionals, laborers, linemen, and other municipal employees
were thus able to scrve their colleagucs as officers or staff of onc of the local unions without
‘sacrificing the credit they would otherwise have earned toward their pensions if they did ot take
a lcave of abscnce from their positions with the City or Bodrd of Education.

.32, Because CTPF, Municipal Fund, and Laborers’ Fund participants could take such
a union Icave of absence with the right lo earn salary and service credit while on'leave, these
provisions in the Pension Codg directly benefitted the local unions, including the Union
Plaintiffs, by enabling them to recruit officers and staff with cxperience and tenurc or carcer
serviee status.

33.  The right of current CTPF, Municipal Fund, and Laborers’ Fund participants o
retain membership in their retirement systems and receive credit in the respective funds for
employment with a local union while on'a future leave of absence, provided for in. the Pension
Code, is protected by the Pension Benefits Clause.

34, The statutory language before the Act’s amendments also establishes-that the
General Assembly intended these provisions of the Pension Code, allowing fund participants to
‘carn service and salary credit in the CTPF, the Municipal Fund, and the Laborers’ Fund from
employment with a union while on a leave of absence; to create contractual Irights for the benefit
of.-and enforccable by, local unions, including the Union Plaintiffs, as well as the fund
‘participants.

35, On Jaﬁuary 5, 2012, Governor Quinn signed into law P.A. 97-0651, which

amended multiple provisions of the Pension Code with application to-individuals who. were
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already participants in the relevant pension systems, both current employees and participants
who retired before the effective date of the Act.'

36. Applicable to the CTPF, the Act amended 40 ILCS 5/17-134(4) as follows
(underline indicates language added by the Act):

(4) For service with teacher or labor organizations authorized by
special leaves of absence, for which no payroll deductions are
made by an Employer, teachers desiring service credit therefor
shall contribute to the Fund upon the basis of the actual salary
received from such organizations at the percentage rates in effect
during such pcriods for certificd positions with such Employcr. To
the extent the actual salary exceeds the regular salary, which shall.
be defined as the salary rate, as calculated by the Board, in effect
for the teacher’s regular position in teaching service on September
I, 1983 or on the effective date of the leave with the organization,
whichever is later, the organization shall pay to the Fund the
employer’s normal cost as set by the Board on the increment.
Notwithstanding any other provision of this subdivision (4),
teachers avc only eligible for credit for service under this
subdivision (4) if the special leave of absence begins before the
cifective date of this amendatory Act of the 97th General

Assembly.

37.  Applicable to thc Municipal Fund, the Act amended 40 ILCS 5/8-226 as follows
(underline indicates langilage added by P.A. 97-0651):

In computing the term of service of any employee subsequent to
the day before the effective date, the following periods shall be
counted as periods of service for age and service, widow’s and
child’s annuity purposcs: . ..

(c) Leaves of absence without pay that begin before the
effective date of this amendatory Act of the 97th General
Assembly and during which a participant is employed full-time
by a local labor organization that represents municipal
employees, provided that (1) the participant continues to make
employee contributions to the Fund as though he were an
active employee, based on the regular salary rate received by

! For ease of reference, employees or retirees. who were participants in the CTPF,
Municipal Fund, or Laborers’ Fund before the effective date of the Act on January 5, 2012 are
referred to here as “current” employees, participants, or retirees.
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the participant for his municipal employment immediately
prior to such leave of absence (and in the case of such
employment prior to December 9, 1987, pays to the Fund an
amount equal to the employee contributions for such
employment plus regular interest thereon as calculated by the
board), and based on his current salary with such labor
organization after the cffective date of this amendatory Act of
1991, (2) after January 1, 1989 the participant, or the labor
organization.on the participant’s behalf, makes contributions to
the Fund as though it were the employer, in the same amount
and same manner as specified under this Article, based on the
regular salary rate received by the participant for his municipal
employment immediately prior to such leave of absence, and
based on his current salary with such labor organization after
the effective daté of this amendatory Act of 1991, and (3).the
participant does not receive credit in any pension plan
established by the local labor organization based on his
cmployiment by the organization; . . ..

38.  Applicable to the Laborers’ Fund, the Act amended 40 [LCS 5/11-215(c) as
follows (underlinc indicates language added by the Act):

(c) In computing the term of service of an ¢employec subsequent to
the day before the effective date, the following periods of time
shall be counted as periods of service for annuity purposes: . . .

(3) leaves of absence withoul pay-that begin before the
effective date of this amendatory Act of the 97th General
Assembly and during which a participant is employed full-time
by a local 1abor organization that represents municipal
employees, provided that (A) the participant continues to make
employee contributions to the Fund as though he were an
active cmployec, based on the regular salary rate received by.
the participant for his municipal employment immediately-
prior to such leave of absence (and in the case of such
employment prior to December 9, 1987, pays to the Fund an
amount equal to the employe¢ contributions for such
employment plus regular interest thereon as calculated by the
board), and bascd on his current salary with such labor
organization after the effective date of this amendatory Act of
1991, (B) after January 1, 1989 the participant, or the labor
organization on the participant’s behalf, makes contributions to
the Fund as though it were the employer, in the same amount
and same manner as specified under this Article, based on the
regular salary rate received by the participant for his municipat
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employment immediately prior to such leave of absence, and
based on his current salary with such labor organization after
the eftective date of this amendatory Act of 1991, and (C) the
participant does not receive credit in any pension plan
established by the local labor organization based on his
employment by the organization; . . ..

39.  Asaresult of the Act’s amendments to 40 [LCS 5/8-226(c), 5/11-215(c)(3) &
5/17-134(4), every currcnt CTPF, Municipal Fund, and Laborers’ Fund participant, including
members of the Union Plaintiffs, wha had not yet taken a leave of absence to wark for a lacal
union, such as the Union Plaintiffs, lost the right to receive credit in the applicable fund if he or
she were 1o take such a eave of absence in the future.

40.  Because of the Act (if allowed to be applied by défendants) current teachers,
paraprofessionals, laborers, linemen, and other municipal employees can no longer serve their
colleagues as officers or stafl of the Union Plaintiffs, or any of the other local labor unions,
without losing credit in the respective pension tunds resulting in substantially lower pensions
than they would have received under preexisting law.

41.  For cxample, Ms. Foster, a 10-year veteran teacher in the Chicago Public Schools,
took a lcave of absence in August 2012 from her Board of Education position to work full time
for the CTU representing her colleagues in the Chicago Public School s;ystem.. When she first.
became a CTPF participant in 2002, 40 ILCS 5/17-134(4) gave her an enforceable contractual
right to earn credit in the fund toward her pension for her union employment while on a leave of
absence. The Act’'s amendments, effective January 5, 2012, however, eliminate that right and
now bar Ms. Foster from contributing to and earning credit in the CTPF for her CTU
employment. Because her CTPF pension will be based on her ycars of service credit in the

system, her pension will be substantiatly smaller and the date she may elect to begin receiving

her retirement annuity may be delayed due to this loss of service credit.
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42.  Asanother example, after working as a ‘Ihaborer [or the City for 17 years, in
August 2012, Mr. Senese took a leave of absence from his City position to work full time for
Laborers’ Local 1001 representing his colleagues at the City. When he first became a
contributing member of the Laborcrs’ Fund 17 years ago, 40 ILCS 5/11-21 5(c)(3) gave him an
enforceable contractual right to eam credit in the fund for this.union employment while on a
leave of absencc. The Act’s amendments, effective January 5, 2012, however, eliminated that
right and now bar Mr. Senese from contributing to and receiving credit in the Laborers’ Fund for
his employment with Laborers® Local 1001 while on the Ieziwe of absence. Because his Laborers’
Fund pension will be based on the number of years of service credit.he earns, his pension benefit.

will be substantially smaller and the date he may elect to begin recciving his retirement annuity

-may be delayed duc to this loss of scrvice credit.

43.  The Act’s elimination of Ms. Foster’s and Mr. Senese’s rights to éarn credit in
their respective retirement systems for their employment with their unions on their leaves of
absence causcs them irreparable injury for which there is no adequate remedy 4t law. Because of
this loss of credit, Ms. Foster and Mr. Senese must forego other opportunities in order to try to
save for retirement in the anticipation of much smaller pensions from the CTPF or Laborers’
Fund. Month to month, and year to year, they will have to make difficult choices regérding
whether to continuc their lcaves of absence working for their unions or to try to return to their

former municipal positions in order to again begin accruing service credit in their retirement

systems. After the fact money damages cannot compensate Ms. Foster or Mr. Sencse for this loss

of opportunity, security, and ability to prudently plan for their retirements.

44, Inaddition to harming the Union Plaintiffs’ intcrests in protecting the pension

benefits of their members, defendants’ application of the Act’s elimination of the right of current
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fund participants to receive credit in the respective retirement systems for future union leaves of

absence also causes the Union Plaintiffs direct harm. The Act will deter current participants from

running for election to be an officer of one of the Union Plainti}fs or from agreeing (o join a

union’s staff because of the resulting loss of credit in the applicable pension fund. The Union

Plaintiffs, therefore, will find it substantially more difficult in the future to recruit experienced,

tenured or career service employees to serve their colleagues.

45, Defendants” application of the Act’s amendments to 40 ILCS 5/8-226(c), 5/11-
215(c)(3) & 5/17-134(4) will cause irreparable injury to current fund participants, including
members of the Union Plaintiffs, and the Union Plaintiffs themselves, for which there is no
adecquate remedy at law, because it is impossible to tell how many current fund participants the
Act is alrcady deterring, and will in the future deter, from running for union office or accepting a
union staft position.

IIl. P.A.97-0651 Discriminates ;igainst Current CTPF, Laborers’ Fund, and Municipal
Fund Participants by Eliminating the Right to Earn Service Credit for Union
Employment on Future Leaves of Absence
46. By eliminating CTPF, Municipal Fund, and Laborcers’ Fund participants’

rights to earn credit in those funds while on a unien leave of absence that begins after the

cffective date of the Act, P.A. 97-0651 singles out participants in these funds and the local
unicns for whom they would work, including the Union Plaintiffs, for disparate treatment
under the Pension Code.

47.  Incontrast to the treatment of CTPF, Laborers® Fund, and Municipal Fund
participants after the Act's amendments, the Pension Code continues to allow current

participants in other retirement systems to receive credit toward their pensions for employment

with unions while on future leaves of absence from municipal, county', or slate employment.
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48.  The Pension Code provisions goveming the downstate police pension funds (the
“Downstate Policc Funds”), the downstate fircfighter pension funds (the “Downstate Firefighter-
Funds™), the Policemen’s Annuity and Benefit Fund of Chicago (the “Chieago Police Fund™), the
Firemen’s Annuity and Benefit Fund of Chicago (the “Chicago Firefighters Fund”), and the
County Employecs’ and Officers’ Annuity and Bencfit Fund of Cook County (the “Cook County
Fund”) (as applicable to county police and correctional officers) allow fund participants to earn
* credit toward their pensions for employment with a union while on a leave of absence.
‘Participants in these other retirement systems continue to have these rights after the Act.

49, There is no rational basis related to 4 legitimate state interest to deny CTPF,
Municipal Fund, and Laborers® Fund participants the right to receive pension crcdif for union
employment on a future leave of absence while granting such a right to participants, who are
similarly situated in all material respects, in other retirement systems governed by the Pension
Code.

50.  There is also no rational basis rclated to a legitimate state interest to deny the
Union Plaintiffs the right to recruit in the future expericnced, tenured and career service
participants in the CTPF, the Municipal Fund, and the Laborers’ Fund without such participants
losing credit in the funds, while granting to other unions, which are similarly situated in all
material respects but represent participants in other retirement systems governed by the Pension
Cade, the right to recruit participants from such other retirement systems without loss of service
credit.

51, Inaddition to the loss of a material pension benefit, defendants’ application of the
Act’s amendments to40 [ILCS 5/8-226(c), 5/11-215(¢)(3) & 5/17-134(4) will cause irreparable

injury, for which there is no adequate remedy at law, to CTPF, Municipal Fund, and Laborers®
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Fund participants, including Ms. Foster, Mr. Senese, and other members of the Union Plaintiffs,
and the Union Plaintiffs thentselves by forcing them to endure unlawful discrimination officially
sanctioned by the Pension Code as amended by the Act.

IV.  P.A.97-0651 Eliminates Current Municipal Fund and Laborers’ Fund Participants’

Right to Base Their Pension Benefits on a Union Salary Earned While on a Leave of
Absence

52, P.A.97-0651 climinates the right of Municipal Fund and Laborers® Fund
participants to have their pensinon benefits based in whale or in part on a union s'jlar}{‘
carncd while on lcave of abscence from a positior with the City or Board of Edircation.

53.  Before the Act, the Pension Code provided that a'Municipal Fund or Laborers’
Fund participant’s pension benefit could be based in whole or in part on a-union salary eamed by
the participant while on leave of absence from the City or Board of Education..

54.  Applicable to both the Municipal Fund and the Laborers’ Fund,.in consideration
for recciving a pension benefit based on his or her union salary earned while on a lcave of
absence, the Pension Code required either the participant or the union employer to make the
cmployee and employer contributions to the applicable fund bascd on the participant’s union
salary.

55.  Inconsideration for the right to receive a pension bascd on his or her union salary
eamed while on leave of absence, each of the Individual Plaintiffs—except Ms. Foster and Mr.
Senese who the Act denies dny credit in their respective retirement systems for their union
employment—have met all the requirements of the Pension Code, including making the
employce and employer contributions to the applicable fund (or having their union employer pay
part or ali of such contributions) bascd on his or her union salary. Because IBEW Local 9 did not

make any contributions to the Municipal Fund on behaif of Mr. Mahoney or Mr. Notaro, they

A-076

SUBMITTED - 764043 - SotiftiorynitRERE

71




SUBMITTED - 167048 - RetiiDokyr I HEE

122793

both personally made all of the required employee and einployer contributions to the fund based
on their union salaries.
56.  Alsoin consideration for the pension benefits in the respective pension funds

provided to their staff and officers, the CTU and Laborers’ Local 1001 have complicd with all

‘the requirements of the Pension Code, including making the employer contributions to the

respective funds based on their respective employees® union salaries.
57.  Current active Municipal Fund and Laborers® Fund participants on union lezves

of absence, including Mr, Lopez, Mr. Torres, and other members of the Union Plaintif(s, have

‘planned for their retiremenits on the expectation that their pension benefits would be based in

whole or in part on their union salaries earned on the leaves of absence.

58. Current Municipal Fund and Lab(;rers’ Fund retirees, including Ms, Carmichael,
Mr. Hall, Mr. Mahoney, and Mr. Notaro, who took upion leaves of absence during their active
employment, also planned during their working years for retirement with the expectation that
their pension benefits would be based in whole or in part on their union salaries earned on their
leavces of absence. Such current retirces who are already collecting pension benefits from the
funds, including Ms. Carmichael, Mr, Hall, and Mr. Mahoney, are receiving monthly benefits
based on their union salaries from their union leaves of absence and have established their
houschold budgets, family u&angements, financial obligations, and lifestyles on these benefits.

59.  The right of current Municipal Fund and Laborers’ Fund participants to have their
pension benefits calculated using their union salaries from union leaves of absence, provided for
in'the Pension Code, is protected by the Pension Benefits Clause.

60.  The Act amended 40 ILCS 5/8-138(g-1), applicable to the Municipal Fund, as

follows (underline indicates language added by P.A. 97-0651):
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i (g-1) ... For the purposc of calculating this annuity, “final average
salary” means the highest average annual salary for any 4
consecutive years in the last 10 years of service. Notwithstanding
any provision of this subsection to the contrary, the “final average
salary” for a participant that received credit under subsection (c) of

‘Section 8-226 means the highest average salary for any 4
consecutive years {or any 8 consecutive vears if the cmployee first
became a participant on or aller January 1, 2011) in the 10 years
immediately prior to the Jeave of absence, and adding to that
highest average salary, the product of (1) that highest average
salary, (ii) the average percentage increase in the Consumer Price
Index during each 12-month calendar year for the calendar years

during the participant’s leave of absence, and (iii) the lensth of the

. leave of absence in years, provided that this shall not exceed the
participant’s salary at the local labor organization. For purposes of
this Section, the Consumer Price Index is the Consumer Price
Index for All Urban Consumers for all items published by the
United States Department of Labor.

61.  The Act also amended 40 IL.CS 5/8-233, applicable to the Municipal Fund, adding
a ncw paragraph (c) that provides:

(c] This Article shall not be construed to authorize a salary paid by
an entity other than an employer, as defined in Section 8-110, to be
used te calculate the highest average annual safary of a participant,

This subsection (e) is a declaration of existing law and shall not he
construed as a new enactrment.

Neither the CTU nor IBEW Local 9 is an “cmploycr” as defined in 40 ILCS 5/8-110, and
therefore this amendment climinates the right undcr the preexisting pension laws of CTU and
IBEW Local 9 employees and Fetirees,who are current participants in the Municipal Fund,
including Ms. Carmichael, Mr. Lopez, Mr. Mahoney, and Mr. Notaro, to have their-pension
benefits based in whole or in part on their union salary.
62.  Withregard to the Laborers” Fund, the Act amended 40 ILCS 5/11-134(f-1) as

follows (underline indicates lanéuage added by P.A. 97-0651):

(f-1) . .. For the purpose of calculating this annuity, “{inal average

salary” means the highest average annual salary for any 4

consecutive years in the last 10 years of service. Notwithstanding
any provision of this subsection to the contrary, the “final averape
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salary” for a participant that reccived credit under item (3) of
subsection {c) of Section 11-215 means the highest average salary
for any 4 consecutive vears (or any 8 consecutive years if the
employee first became a participant on or after January 1,2011) in
the 10 years immediately prior to the leave of absence, and adding

to that highest average salary, the product of (i) that highest
average salary, (i) the average pereentage inerease in the
Consumer Price Index during each 12-month calendar vear for the
calendar years during the participant’s leave of absence, and {iii
the length of the leave of absence in years, provided that this shall
not exceed the participant’s salary at the local labor organization.

For purposes of this Section, the Consumer Price Index ‘is‘the
Consumer Price Index for All Utban Consumers for all items

published by the United States Depariment of Labor.,

63.  The Act also amended 40 ILCS 5/11-217, applicable to the Laborers’ Fund,
adding a new paragraph (e) which provides (underline indicites language added by P.A. 97-
‘0651):

{e) This Article shall not be construed to authorize a salary paid by
an entity other than an employer, as defined in Section 11-107, to
be used to calculate the highest average annual salary of a
participant. This subsection (¢) is a declaration of existing law and
shall not be consirued as a new enactment,

Laborers’ Local 1001 is not an “employer” as defined in 40 ILCS 5/11-107, and therefore this
amcndment climinates the right under the preexisting pension laws of Laborers’ Local 1001
employecs and retirces who are current participants in the Laborers’ Fund, including Mr. Hall,
M. Senese, and Mr. Tores, to have their pension benefits based in whole or in part on their
union Salary.

64.  The clear language of the preexisting statutes and the longstanding interpretations
of thosc statutes by the rclevant fund boards that allowed Municipal Fund and Laborers? Fund
participants to use a union salary carmed while on a lcave of absence to caleulate highest

average annual salary for pension bencfit purposes contradicts the Act’s statements that its
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amendments to 40 ILCS 5/8-233(e) & 5/11-217(¢) are “declaration(s] of existing law and shall
not be construed as a new enactment.” |

65.  The Act’s amendments to 40 IL.CS 5/8-138(g-1),.5/8-233(¢), 5/11-134(f- l.) &
5/11-2 17(_¢) substantially diminish and impair the vested pension benefits of current Municipal
Fund and Laborers’ Fund participants by eliminating their right to have their pension benefits
based in whole or in part on a union salary eamed on a leave of absence.

66.  Becausc of the Act, if a current participant retires from his or her job with the City
or Board of Education while on a leave of absence working for a union, the participant’s pension
benefits may be based only on the municipal salary the participant earned betore taking the leave
of absence. This means that for some current participants, including Ms. Carmichael, Mr. Hall,
Mr. Mahoney, and Mr. Notaro, their pension benefits may only be based on a salary he or she.
earned many years before actual retirement which was substantially lower than the union salary
he or she eamed during their years of service immediately prior to retirement.

67.  For example, instead of basing her pension benefit on her union salary from the
CTU as it has been under preexisting law for the last 10 ycars, the Act allows Ms. Carmichacl to.
receive pension benetits based only on her much lower salary from the Board of Education
earned some seven years before her retirement. Morcover, because she retired with 34 years of
service credit at only age 58, Ms Carmichael will Iikély not even be eligible for the Consumer
Price Index adjustments provided for in the Act’s amendments to 40 ILCS 5/8-138(g-1).

68.  Instead of basing his pension benefit on the salary he carned at Laborers® Local
1001 as it has been under preexisting law, the Act allows the Laborers’ Fund to base Mr. Hall’s
pension benefiis only on his significantly lower City saiar;f last earned about four years before

his retirement—plus Consumer Price Index adjustments provided for in the Act’s amendments to
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40 ILCS 5/11-134(f-1) that will not make up for the difference between his union salary and his
last municipal salary.

69.  Instead of basing his pension henefit on his IBEW Local 9 salary as he was
entitled to under precxisting law, the Act allows the Municipal Fund to base Mr. Notaro’s
pension benefit only on his lower City salary earned about two-and-a-haif years before his
re!ire;nent. Moreover, because he retired with 30 years of service credit at only age 30, Mr.
Notaro will likely not be eligible for the Consumer Price Index adjustments provided for in the
Act’s amendments to 40 1LCS 5/8-138(g-1).

70.  Instead of basing his pension benefit on his IBEW Local 9 salary as it has been.
for the past nine years under preexisting law, the. Act allows the Municipal Fund to pay an
annuity to Mr, Mahoney based only on the substantially lower City salary he last earned almost a
decade before his retirement. Moreover, because he retired with 30 years of service credit at only
age 54, Mr, Mahoney will likely not be eligible for the Consumer Price Index adjusiments
provided for in the Act’s amendments to 40 ILCS 5/8-138(g-1).

71, Bécuuse the Act allows Ms. Carmichael, Mr. Hall, Mr. Mahoney, Mr. Notaro, and
other similarly situated Municipal Fund and Laborers’ Fund retirees to receive a pension benefit
based on only their lower City or Board of Education salaries eamed years before their
retirements, the Act will result in cach of them receiving a substantially smaller pension bencfit
than they had a right to under preexisting law.

72. Defendants’ retroactive application of the Act's prohibition on using a union
salary to calculate pension benelfits to Ms. Carmichael, Mr. Hall, Mr. Mahoney, and other
similarly stated Municipal Fund and Laborers’ Fund retirees will also resuit in the reduction of

the pension benefits they have already received for many years, Therefore, the retroactive
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application of the Act will require them to reimburse to the respective funds the difference
between the lower pension benefit provided by the Act and the higher pension benefits they have
been receiving under preexisting law for many years. In the case of Ms. Carmichael.and Mr.
Mahoney, they will havc to reimburse the Municipal Fund for almost a decade of benefits they
received under the higher, pre-Act calculation of their pensions.

73.  Decfendants’ retroactive application of the Act’s amendments to 40 ILCS 5/8-
138(g-1), 5/8-233(e), 5/11-134(f-1) & 5/11-217(e} will cause irreparable injury to current
Municipal Fund and Laborers® Fund retirees, including Ms. Carmichaet, Mr. Hall, Mr. Mahoney,
and Mr. Notaro for which there is no adequate remedy at law.. Each month that the Act’s
amendnients are retroactively applicd, affected retirees’ pension benefits will be substantially
lower. Out of these substantially lower benefits, they will also have to pay significant
reimbursements 1o the funds for past benefits they received for years under preexisting faw. This
will be an immediate hardship.on Ms. Carmichael, Mr. Hall, Mr. Mahoney, Mr. Notaro and other
similarly affected retirecs, continuing until their deaths. After the fact money damages cannot
compensale them for the dramatic reduction in the funds needed Lo meet their rétirement
expenses, the mental anguish, and the likely many lost opportunitics in their retirement years,
caused by the loss of the retirement security they had planned on. After decades of working with
the legitimate cxpcctation of a pension benefit provided by the Pension Code, and guaraniced by
the Illinois Constitution, the Act substantially diminishes their retirement security at a stage in.
their lives when they no longer have the time and ability to make up the loss of income..

74.  Similasly, if Mr. Lopez, Mr. Torres, and other similarly situated Municipal Fund
and Laborers_’ Fund participants, including members of the Union Plaintiffs, were to retire from

their municipal jobs while still on leaves of absence working for their unions, instcad of basing
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their pension benefits on their union salaries as they would be cntitled to do under preexisting
law, the Act would allow them to base their pensions ‘o‘nly on their municipal salaries last eamed
many years ago—four years ago in Mr. Torres’s case, 10 years ago for Mr. Lopez. As a result,
their pensions would be substantially smaller than the pensions they were entitled to under
preexisting law.

75.  Defendants’ application of the Act’s amendments to 40 [LCS 5/8-138(g-1), 5/8-
233(e), S/11-134(f-1) & 5/11-217(e) will cause irreparable injury to active current Municipal
Fund and Laborers’ Fund participants on union eaves of absence, including Mr. Lopez, Mr.
Torres, and other members of the. Union Plaintitts, for which there is no adequate remedy at law.
For example, both Mr. Lopez and Mr. Torres made their decisions to take a leave of absence to
work for their respective unions with the expectation that they would be able to base their
pension benefits in whole or in'part on their union salaries. They planned for their retirement
security accordingly. Now with most of their working years behind them, Mr. Lopez (age 62)
and Mr. Torres (age 50) will not be able to make up for the loss of income in their retirement
years resulting from the Act’s diminishment of ihcir Municipal Fund and Laborers® Fund
pension benefits. After the tact money damages cannot compensate them for this loss to their
retirement security because the uncertainty created by the Act prevents them from prudently
planning for their retircments, including making decisions concerning when to retire, whether to
continue their union cmployment, and what other oppprtunities they must now forgo to save

additional money to meet their retirement expenses.
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V. Even though P.A, 97-0651 Denies Individual Plaintiffs ¢the Right to Pension Benefits
Based on Their Union Salarics, the Individual and Union Plaintiffs’ Contributions
to the Municipal Fund and Laborers’ Fund Were and Continue to be Based on
Those Union Salarics

76. In order to receive any service credit for employment with a union while on a
Ieave of absence, P.A. 97-0651 requires current Municipal Fund and Laborers’ Fund
participants or their unions to make or have made contributions to the funds based on the
participant’s union salary but restricts the participant’s pension to a formula based on the
lower salary level carned by the participant before taking the leave of absence.

77. The statutory language of 40 ILCS 5/8-220, 5/8-138, 5/11-215 & 5/11-134
establishes that the General Assembly intended to create a contractual right, enforceable by local
labor organizations, including the Union Plaintiffs, that, once the unions paid contributions based
on their employees’ union salaries to the Municipal Fund or the Laborers’ Fund for the purpose
of providing a pension benefit to their employees through the funds, their employees would have
the right to a Municipal Fund or Laborers” Fund pension benefit based in whole or in part on
their unton salaries.

78.  Similarly, when current Municipal Fund and Laborers’ Fund participants paid the
required contributions to the funds based on their union salaries earned on leaves of absence—in
the case of Mr. Mahoney and Mr. Notaro, paying both the employee and employer coniributions
to the funds—thc Pension Code before the Act granted them an enforceable contractual right to
receive a pension benefit based in whole or in part on the union salacy.

79.  The Act’s amendments to 40 [LCS 5/8-138(g-1), 5/8-233(e), 5/11-134(f-1) &
$/11-217{e) substantially diminish and impair the enforceable contractual rights of current
Municipai Fund and Laborers’ Fund participants and their union employers who made

contributions to the funds based on the participants’ union salaries, including the Individual
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Plaintiffs, the CTU, and Laborers’ Local 1001, because the amendmeats require them to have
paid, and continue to pay, contributions to the funds based on the participant’s cutrent union
salary while allowing the participant to reccive salary credit for pension purposes based only on
a lower City or Board of Education salary oficn earned many ycars before the participant’s
retirement. As a result, such current Municipal Fund and Laborers’ Fund participants, including
Ms. Carmichael, Mr. Hall, Mr. Lopez, Mr. Mahoney, Mr. Notaro, Mr. Torres, and other
members of the Union Plaintiffs, will receive a pension benefit much lower than they or their
union employers, including the CTU and Laborers’ Local 1001, provided consideration for under
preexisting law.

80.  The CTU and Laborers’ Local 1001 are also threatened with-added harm by the
Act’s reduction in the salary base of current participants’ pension benefits. Most of these current
participants are not highly compensated employees under section 415 of the federal internal
Revenue Code and the relegation of such employees to lower pension benefits, unrelated to their
union saldries, could result in an IRS determination that the benefits provided by the unions
through the Municipal Fund or Laborers’ Fund discriminate in favor of h_ighly compensated
employees. Such a dctermination could result in the loss of tax-exempt status of the unions’
pension contributions and other negative consequences including the costs of annual
discrimination testing.

VI.  P.A.97-0651’s Reduction in the Salary Base Calculation Discriminates Against
Municipal Fund and Laborers’ Fund Participants and Their Union Employers

81. By Eliminating Municipal Fund and Laborers’ Fund participants® right to
calculate their pension benefits based on a union salary earned while on a leave of absence,

P.A. 97-0651 singles out Municipal Fund and Laborers® Fund participants and their union

-employers for disparate treatment under the Pension Code.
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82.  Pursuant to the Pension Code, participants in the CTPF, the Teachers® Retirement
. System of the State of Tilinois (the “Teachers’ Retirement System™), the State University
Retirement System of [Hlinois (the “State University Retirement System™), and the State
Employces Retirement System of llinois (the “State Employces Retirement System™) aﬂ havea
right to receive a pension benefit based in whole or in part on a union salary earned while on a
leave of absence.

83. In contrast to its effect on the Municipal Fund and Laborers’ Fund, the Act does
not prohibit participants in the CTPF, the Teachers’ Retirement System, the State University
Retirement System, and the State Employees Retirement System from taking into account their
union salaries camed while on a icave of absence to calculate the salary base for their pension
bencfits.

84.  Oninformation and belief, except for Municipal Fund and Laborers’ Fund
participants who wish to recéive credit in the funds for union ecmployment on a leave of absence
and their union employcrs, no other similarly situated public pension fund participant, retiree, or
eimployer (including union employers) covered by the Pension Code is required to coni‘ribule‘ toa
fund based on one salary while receiving salary credit for pc}nsion purposes based only on some
other, lower salary. This inctudes other Municipal Fund and Laborers’ fund participants who do
not, and do not intend, to work for a union while on a leave of abscnce.

85.  There is no rational basis related to a legitimate state interest to deny Municipal
Fund and Laborers’ Fund participants the right to a pension benefit based in whole or in part o1 &
union salary earned on a leave of absence while allowihg such a right to similarly situated

participants in other pension funds governed by the Pension Code.

26
A-086

SUBMITTED - 767048 - BataFiomyrt0{ SR IETHERAM

8l




122793

86.  There is also no rational basis related to a legitimate state interest to deny the

CTU and Laborers’ Local 1001 their right to provide their employees, who are participants in the.

Municipal Fund or Laborers’ Fund, a pension benefit through the funds based on their union
salaries, after the unions have made years of contributions to the funds based on those uaion
salaries, while granting such a right to other unions, which are similarly situated in all material
respects but represent participants in other retirement systems governed by the Pension Code.
87.  Nor is there a rational basis related to a legitimate state interest to require
Municipal Fund and Laborers’ Fund participants, who wish to receive pension credit for union
employment while on a leave of absence, and their union employers to contribute to the funds
based on one salary while denying them the right to receive salary credi't based on that salary
where no othcr similarly situated pension fund participant or cmployer is treated in like fashion,

VIL  P.A.97-0651 Retroactively Changes the Interpretation of the Statutory Phrase “Any.
Pension Plan Established by the Local Labor Organization”

88.  P.A.97-0651 for the first time eliminates current Municipal Fund and
Laborers’ Fund participants’ right to carn credit in the funds for union employment while
on a leave of absence when the participant receives credit for the same time in a pension
plan established by an organization other than the participant’s local union employer,

89..  The Pension Code contains identical provisos respectively applicable to the
Municipal Fund and the Laborers’ Fund that prevent participants from carning credit in the funds
for union employment on a leave of absence if the participant “receive[s] credit in any pension
plan established by the local labor organization based on his cmployment by the organization.”
40 ILCS 5/8-226(c)(3) & 5/11-215(c)(3NC).

90. Before January 5, 2012, the statutory language of these provisos limited
Municipal Fund and Laborers’ Fund participants’ right to carn credit in the respective funds only
27
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if they eamed credit for the same period of time in a pension plan created by the “local labor
organization™ for its employees. Therefore, Municipal Fund and Laborers’ Fund participants had
the right to eam credit in the respective funds for employment with a local Eabor—organimtion on
a lcave of absence cven if they carned credit for the same period of time in a pension plan

. established by some other organization including the local labor organization’s international
union affiliate or an industry pension plan established by a regional union and employer
association.

91.  Before January 5, 2012, both the Municipal Fund Board and the Laborets’ Fund
Board interpreted the statutory phrase “any pension plan established by the local labor
organization” in 40 ILCS 5/8-226(c)(3) & 5/11-215(c)(3)(C) to refer to only a pension plan
cstablished by a fund participant’s Jocal union employer itself for the bencfit of its cmployecs.

'92..  Oninformation and belief? before the Act, neither the Municipal Fund Board nor
the Laborers’ Fund Board had ever denied a participant eredit in the respective {unds pursuant to
40 ILCS 5/8~226(c)(3) or 5/11-215(c)(3)(C) based on the participant’s receipt of credit for the
same period of time in a pension. plan established by an organization other than the participant’s
local union employer.

93.  Inconformity with the language of the Pension Code before passage of the Act
and the Laborers’ Fund Board’s consistent interpretation of the 40 ILCS 5/11-215(c)(3)(C)
proviso, Mr. Hall and Mr. Torres have contributed to and eamned credit in the Laborers’ Fund for
employment with Laborers’ Local 1001 while on a [eaves of absence from the City even though
both received credit for the same time in the Laborers’ Intemational Union of Noith America.
Staff and Affiliates Pension Fund (the “Laborers’ Intemational Union Plan") and the Laborers’

Pension Fund established by various construction employer associations and. the Construction
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and General Laborers’ District Council of Chicago and Vicinity (the “construction industry
Labarers” Pension Plan”). The Laborers” International Union of North America established the
Laborers’ International Union Plan, and the Laborers’ District Council with various construction
employcr associations established the construction industry Laborers’ Pension Plan. Neither Mr.
Hall nor Mr. Torres received credit for their cmployment with Laborers’ Local 1001 in a pension
plan established by Laborers’ Local 1001.

94.  Indeciding to receive credit in the Laborers’ International Union Plan and the
Construction industry Laborers” Pension Plan, Mr. Hall-and Mr. Totres relicd on existing law
before the Act and the Laborers’ Fund Board’s consistent interpretation of the 40 1L.CS 5/11-

2 l,5(c)(3)(C)' proviso with the understanding that receiving credit in these other funds would not
prejudice their right to reeeive credit in the Laborers’ Fund. ‘Before the Act, neither the
Laborers’ Fund nor the Laborers’ Fund Board ever gave Mr. Hall, Mr. Torres, or Laborers’
Local 1001 any reason to believe this understanding was incorrect.

95.  Similarly, in conformity with the language of the Pension Code before passage of
the Act and the Municipal Fund Board’s consistent intcrpretation of the 40 ILCS 5/8-226(c)(3)
proviso, both Mr. Mahoney and Mr. Notarﬁ coniributed to and received credit in the Municipal
Fund for their employment with IBEW Local 9 while on leaves of absence even though they
both received credit for the same time in the International Brotherhood of Electrical Workers
Intemational Pension Benefit Fund (the “IBEW International Pension Fund™) and the National
Electricai Bencfit Fund (the “NEBF”). The International Brotherhood of Electrical Workers
international union established the IBEW International Pension Fund, and various employer

associations with the interational union established the NEBF. Neither Mr. Mahoney nor Mr.
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Notaro received credit for their employment with IBEW Local 9 during their Icaves of absence
trom the City in a pension plan established by IBEW Local 9.

96.. Indeciding to receive credit in the IBEW International Pension Fund and the
NEBF, Mr. Mahoncy and Mr. Notaro relied on existing law before the Act and the Municipal
Fund Board’s consistent interpretation of the 40 [LCS 5/8/226(c)(3) proviso with the
understanding that receiving credit in these other funds would not prejudice their right to-receive
eredit in the Municipal Fund. Before the Act, neither the Municipal Fund nor the Municipai
Fund Board ever gave Mr. Mahoney, Mr, Notaro, or IBEW Local 9 any reason to believe this
understanding was incorrect.

97.  The right of Municipal Fund and Taborers’ Fund participants to receive credit in
the respective funds for employment with a union while on a leave of absence, even if they
earncd credit for the same period of time in a pension plan created by an organization other than
their local union employer, contained in the Pension Code, is protected by the Pension Benefits
Clause.

98.  The Act amended 40 ILCS 5/8-226 and 40 ILCS 5/11-215 adding the following

identical Janguage to both sections (underline reflects text added by P.A. 97-0651):

For the purposes of this Section, the phrase “any pension plan
established by the local labor organization” means any pension
plan in which a participant may receive credit as a result.of his or

her membership in the local labor organization, including, but not
limited to, the local tabor organization itself and. its affiliates at the

local, interstate, State, multi-state, national, or international level..
The definition of this phrase is a declaration of existing law and
shall not be construed as a new enactment,

99.  The clear language of the preexisting statutes and the {ongstanding interpretations
of those statutes by the relcvant fund boards that allowed Municipal Fund and Laborers’ Fund

participants to reccive credit in the respective funds for employment with a union while on a
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leave of absence, even if the participant received credit for the same time in a pension plan, such
as an international union’s pension plan, created by an organization other than the local labor
organization employer, contradicts the Act’s stateménts that its definition of the phrase “any
pension plan established by the local labor organization™ in the amendments to 40 ILCS 5/8-226
and 40 ILCS 5/11-215 is a “declaration of existing law and shall not be construed as a new
enactment.”

100. Defendants’ retroactive application of that new definition of the phrase “any
pension plan established by the local labor organization™ would diminish and iinpair the pension
benefits of current Municipal Fuid and Laborers’ Fund participants, including Mr. Hall, Mr.
Mahoney, Mr. Notaro, Mr. Torres, and other members of the Union Plaintiffs, who, in reliance
on cxisting law before the Act, received credit in pension plans established b_y organizations
other than their local union employers while on a leave of absence. As a resuit of the loss of
service credit dictated by the Act because of their participgtion in such other pension plans, they
will receive substantially smaller pension benefits from the Municipal Fund or the Laborers®
Fund than they were entitled to under preexisting law.

101. Thesc dramatic negative effects to their pension benetits will cause 1rreparable
injury to current retirees, including Mr. Hall, Mr. Mahoney, and Mr. Notaro, for which there is
no adequate remedy at law. For cxample, in addition to receiving in the futurc a substantially
lower pension benefit, Mr. Hall and Mr. Mahoney will have to reimburse to the respective funds.
the difference between the lower pension benefit provided by the Act and the higher pension
benefits they have been receiving under preexisting law for many years—in the case of Mr.

Mahoney for almost a decade.
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102.  Municipal Fund staff also advised Mr. Notaro that, as a result of the Act's new
interpretation of the phrase “any pension plan established by the local labor organization,” he
would have to either waive all of his credit in the IBEW International Pension Fund and the
NEBF or forfeit his service credit in the Municipal Fund for his years working for IBEW Local 9
on a {eave of absence. Therefore, because of the Act he will receive a substantially smaller
Municipal Fund benefit (and not be allowed to collect benefits for several more years) or he must
losc the pension benefits he was counting on from the IBEW International Pension Fund and the
NEBF.

103.  Defendants’ retroactive application of the Act’s new interpretation of the phrase
“any pension plan established by the local labor organization” would thus result in immediate
hardship to Mr. Hall, Mr. Mahoncy, Mr. Notaro, and similarly affccted retirecs continuing until
their deaths. After the fact money damages cannot compensate them for the dramatic reduction -
in the funds'nceded to mect their retirement expenses, the mental anguish, and the likely many
logt opportunities in their retirement years, caused by the loss of the retirement security they had
planned on. Afler decades of working with the legitimate expectation of a pension benefit
provided by the Pension Code, the Act substantially diminishes their retirement security ata
stage in their lives when they no longer have the time and ability to make up for the loss of
income,

104.  Defendants’ retroactive application of the Act’s new interpretation of the
statutory phrasc “any pension plan established by the local labor organization” will also cause
irreparable injury to active current Municipal Fund and Laborers’ Fund participants on union
leaves of absence, including Mr. Torres and other members of the Union Plaintiffs, for which

there 1s no adequate remedy at law.
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105.  For example, Mr. Torres has planned for his retirement security with the
legitimate expectation that he would receive a benefit from the Laborers” Fund based on earning
service credit for his employment with Laborers® Local 1001 as well as the benefits he eamed for
the same time in the Laborers’ International Union Plan and the construction industry Laborers’
Pension Plan. Now, with most of his working years behind him, Mr. Torres (age 50) will not be
able to make. up for the loss of income in his retirement years resulting from the Act’s
diminishment of his Laborers’ Fund benefits or a forced decision to waive his benefits from
these other plans. After the fact money damages cannot compensate him for this loss to his
retirement security because the uncertainty created by the Act prevents him from prudently
planning for his retirement, including making decisions conceming when to retire, whether to
irrevocably waive his credit in the Laborers’ International Union Plan and the construction
industry Laborers’ Pension Plan, and what other opportunities he must now forego to save
additional money to mect his retirement expenses.

VIII. A CTU Employce Who Participates in a Defined Contribution Plan Does Not

*Reccive Credit In Any Pension Plan Established by the Local Labor Organization

Based On His Employment by the Organization™ Within the Meaning of 40 ILCS

5/8-226(c}(3).

106.  Inthe 1980s, the CTU established a defined contribution deferred compensation
plan for the benefit of its professional e;nployees, ineluding employees on leaves of absence
from their Board of Education positions such as Ms. Carmichael and Mr, Lopez (the “CTU
Defined Contribution Plan™). Through December 31, 2011, the CTU Defined Contribution Pian
was organized as a money purchase plan. Effective January 1, 2012 the- CTU reorganized the

CTU Defined Contribution Plan inito the type of defined contribution plan commonly known as a

profit-sharing plan with a § 401(k) component.
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107.  Inlicu of paying its employccs cquivalent amounts in current laxable salary, the
CTU Detfined Contribution Plan required the CI'U to make fixed monthly contributions on a tax-
deferred basis to individual accounts for each of the employees in the plan: Amounts contributed
to the CTU Defined Contribution Plan were not considered salary for pension purposcs and
therefore did not increase an'employce’s salary base for calculating a Municipal Fund béncﬁt. '

108. Contributions to the CTU Defincd Conttibution Plan did not provide CTU
employecs with credit toward a monthly pension based on their serviee to the CTU. An
cmployee’s interest in the CTU Defined Contribution Plan was determined only by the amount in
his or her individual account. Investment retirns on the contributions to the individual accounts
were able to accumulate on a tax-dcferred basis. Upon meeting the requiremenits of the CTU
Defined Contribution Plan and applicable tax laws, a CTU employce could make withdrawals on
the balance then existing in the individual account, Such withdrawals would be taxable income
for the year made.

109.  As with other defined contribution deferred compensation plans, the value of the
CTU Defined Contribution Plan to any CTU employee was limited to only the amouit of the:
contributions made to the employee’s individual account and any investment returns or losscs on
the contributions. If the employee’s individual account had ncgative irivestment retums, the
employee’s value in the CTU Defined Contribution Plan could be reduced or wiped out.

110.  Participants in thc CTU Defined Contribution Plan do not-receive credit for age,
service, salary or anything else. In other words, an employee’s eventual benefit from the plan
was not caleulated. based on the employee's age, years of employment by the union, or salary.
An employee was entitled only to withdraw whatever funds were in the employee’s individual

account. If the employee had no funds in the account because of negative investment returns or
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IRS permitted loans, the employce would have no cash benefit and, in any casc, would never
have any credit toward a monthly benefit from the plan, regardiess of the employee’s age, years
of service, salary, or even the amount of contributions made to the account over the years.

111, In contrast to the intcrests of a participant in the CTU Dcfined Contribution Plan,
a participant in a defined benefit pension plan such as the Municipal Fund, receives credit based
on years of service, age, final average salary, and benefit accrual formulas. That is. in a defined
benefit pension plan, the plan calculates the participant’s benefit based on giving the participant
credit towards a future imonthly benefit based on these factors. Once the participanis have
accumulated the credits based on service, agc, salary, and the benefit accrual formula, the plan
guarantees the participants specific benefits even if the contributions madc to the plan by the
cmployces or employer plus investment returns would not be sufficient on a particular date to
cover the benefits to be paid over the participants’ expected lives. Thus, opposite to what would
happen in the CTU Defined Contribution Plan, even if the contributions made to the defined
benefit plan for the employees were depleted by negative investment returns, the participants
would nonethelcss be entitled to pension bencefits based on the credits the participants earned in
the plan for age, salary, and scrvice.

112.  Since the CTU Defined Contribution Plan was cstablished, all CTU employces on
lcaves of absence from the Board of Education who were Municipal Fund Participants, including
Ms. Carmichael and Mr. Lopez; participated in the CTU Defined Contribution Plan during their
Icaves of absence.

113.  From its inception until December 31, 2011, the terms of the CTU Defined
Contribution Plan required the CTU’s non-management, professional stafT, including

professional staff on leaves of absence from Board of Education positions such as Ms.
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Carmichacl and Mr. Lopez, to participale in the plan. By the terms of the plan, such employces -
could not decline to participate in the plan or waive past contributions to their individual
accounts in the plan. With changes to the nature of the CTU Defined Contribution Plan effective
January 1, 2012, CTU employees, such as Mr, Lopez, could decline to participate in the plan
going forward and could waive contributions to the plan made to their individual accounts after
January 1, 2012. By the current terms of the plan and IRS rules, CTU employees and retirees,
including Ms. Carmichael and Mr. Lopez still cannot waive the contributions made to their
individual accounts before January 1, 2012.

114, 40 1LCS 5/8-226(c)(3) denies a participant the right to receive credit in 1ﬁc
Municipal Fund for employment with a union while on leave of abscnce only‘ifihc participar;t
“receive(s] eredit in any pension plan established by the local labor organization. based on his
employment by the 6rganizati0n.” Therefore, so long as the participant does not “receive credit™
in a “pension plan cstablished by the local labor organization,” the participant has a right to
receive credit in the Municipal Fund for employment with a union while on leave of absence, if
the participant meets the other requirements of the statute,

115. Anindividual who parlticipates in the CTU Defined Cont.ribution Plan, in which
the participant does not receive credit for age, service, salary or anything else, does not “receive
credit in any pension plan” within the meaning of 40 ILCS 5/8-226(c)(3). Therefore, a CTU
employee’s participation in the CTU Defined Contribution Plan shouid not be deemed to make
the employee ineligible to receive credit in-the Municipal Fund for cmployment with the CTU
while on a leave of absence.

116.  The phrase “receive credit in any pension plan established by the local labor

organization based on his employment by the organization” in 40 ILCS 5/8-226(c)(3) has not
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been applied by the Municipal Fund to participation in a defined contribution plan.established by
a local labor organization for its employees, including the CTU Defined Contribution Plan. Any
interpretation to apply the proviso to the CTU Defined Contribution Plan would conflict with the
language of the statute.

117.  Any interpretation that 40 ILCS 5/8-226(c)(3) would apply to the CTU Defined
Contribution Plan would cause Ms. Carmichael, Mr. Lopez, and other CTU employees and
retirees to forfeit all of their years of credit in the Municipal Fund for their years of employment
with the CTU.

118, For many years the.CTU has paid substantial contributions to:the Municipai Fund
so that its employees would earn credit in the Municipal Fund bascd on thcir employment and
salary with the CTU. Any interpretation that 40 ILCS 5/8-226(¢)(3) would apply to the. CTU
Defined Céntribution. Plan would cause the CTU to lose the consideration for all of those years
of contributions that were made in order to provide its cmployces with the pension benefits
available from the Municipal Fund. The Pension Code does not provide any hasis for the CTU to
receive reimbursement from the Municipal Fund for its contributions.

119.  The Municipal Fund and the Municipal Fund Board, despite fiduciary duties to
plan participants, never publicized or gave the CTU or its employees or retirees, including Ms.
Carmichael and Mr. Lopez, notice of the application of the 40 ILCS 5/8-226(c)(3) proviso to any
defined contribution plan of the union.

120.  If the CTU had received notice that participation of its employces in a defined
contribution plan would prejudice its members’ and employees’ right to receive credit in the
Municipal Fund {or CTU employment, the CTU could have altered the CTU. Defined

Contribution Plan to allow Municipal Fund participants to opt out of the-plan. The CTU then,

37
A-097

SUBMITTED - 784035 - BatRalc NIRRT DISIRoN

82




122793

instead of making contributions to the CTU Defined Contribution Plan, could have imade
equivalent payments to its employees as current pcnsionabl'c salary: Such salary increases would
have increased its employees” Municipal Fund henefits.

121. Any interpretation that 40 ILCS 5/8-226(c)(3) should apply to the CTU’s Defined
Contribution Plan would cause immediate irreparable harm to Ms. Carmichael for which there is
no adequate remedy at law. Ms. Carmichael would forfeit approximately 7 years of service credit
in the fund, dramatically reducing her future pension payments. Moreover, she would have to
pay back to the fund tens of thousands of dollars for each of the more than. 10 years of pension
benelfits she has already received based on her CTU employment. This would be an immediate
harm to Ms. Carmichael that would continue until her death. Afier the fact money damages
could not compcensate her for the dramatic reduction in the funds needed to meet her retirement
expenses, the mental anguish, and the many lost opportunities in her retirement years caused by
the loss of the re'tircment income and securily she had planned on. After decades of working with
the legitimate cxpectation of a pension benefit based on her CTU empldyment, such an
interpretation of 40 ILCS 5/8-226(c)(3) would substantially diminish her retiremcent sceurity at a
stage in her life when she no longer has the time and ability to make up for the loss of income.

122.  Similarly, an interpretation that the 40 [LCS 5/8-226(c)(3) proviso should apply to
the CTU Decfined Contribution Plan would also caus¢ Mr. Lopez and other CTU members and
employces who are participants in the Municipal Fund irreparable harm for which there is no
adequate remedy at law. For example, Mr. Lopez would forfeit approximately 10 years of credit
in the Municipal Fund for his CTU employment when he had 1o participate in the CTU Defined
Contribution Plan. As a result, upon retirement he would earn a substantially smaller Municipal

Fund benefit than he was legitimately expecting based on the plain language of the statute. At
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age 62, it is.too late for Mr, Lopez to make up for the loss of income in his relirement years.
After the fact money damages could not compensate him for this loss of retirement income and
security and would affect his decisions concerning when to retire, whether to continue his union
empioyment bcyond his expected retirement date (if possibic) and what other opportunitics he
wouid‘have to torego to save additional money he would need to meet his anticipatéd retirement
eXpEenstes.
I1X.  The Pension Code’s Prohibition Agninst Recciving Credit in the Municipal Fund
and the Laborers®’ Fund if the Participant Receives Credit in a Pension Plan

Established by a Local Labor Qrganization Discriminates Against Municipal Fund
and Laborers’ Fund Participants

123. The Pension Code does not allow Municipal Fund and Laborers’ Fund
participants, in contrast to participa'nts in other funds established hy the Code, to earn
credit in the funds for employment with a union whilc on-a leave of absence if the
participant earns credit for the same time in a pension plan established by the local union.

124.  The Pension Code provisions applicable to other public pension funds, ineluding
the CTPF; the Downstate Police Funds; the Chicago Police Fund; the Downstate Firefighter
Funds; the Chicago Firefighters Fund; the Teachers® Retirement System; the State Employees
Retirement System; and the State University Retirement System, also give participants in each of
these funds the right to earn credit in the finds for employment with a union on a leave of-
absence.

125.  The Pension Code sections applicable to these other funds contain no provisions,
comparable to the 40 ILCS 5/8-226(c)(3) & 5/11-215(c)(3)(C) provisos applicable to the
Municipal Fund or Laborers’ Fund, that would restrict earning credit in the funds for
employment with a union while on a leave of absence if the participant earns credit for the same

period of time in a pension plan created by the union for its employees. As a result, unlike
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participants in the Municipal Fund or Laborers® Fund, participants may receive credit in these
other funds for employment with a union on a leave of absence-and in pension plans established
by their union employers for the same periods of time.

126.  There is no rational basis related to a legitimate state interest to deny Municipal
Fund and Laborers® Fund participants the right to receive ctedit in the funds for union
employment while on a leave of absence if they receive credit for the same time in a pension
plan established by their union employers while granting such a right to other public pension
fund participants who are similarly situated in all material respects.

127.  Defendants’ application of the 40 ILCS 5/8-226(c)(3) & 5/11-215(c)(3XC)
provisos causes Municipal Fund and Laborers’ Fund participants, including Ms. Carmichael, Mr.
Hall, Mr. Lopez, Mr. Mahoncy, Mr. Notaro, Mr. Torres, and other members of the Union
Plai‘ntiffs, significant irreparable injury for which there is no adequate remcdy at law because
they arc denied the opportunity that the law allows to other public employces who are similarly
situated in all material respects to plan and pay for additional retirement benefits to meet the
rising costs [or basic necessities including health care and housing,.

128.  For example, if the defendants are allowed to retroactively apply the Act’s new
interpretation of the statutory phrase “any pension plan established by the local labor
organization” to current Laborers’ Fund participants, Mr. Hall, Mr. Mahoncy, Mr. Notaro, and
Mr. Torres wilt forfeit credit in the Laborers’ Fund for ali of their years of employment with
IBEW Local 9 or Laborers' Local 1001 while on feave of absence because they received credit
for the same time in pension plans that would now fall within the 40 [LCS 5/8-226(c)(3) & 5/11-
215(c)(3)(C) provisos. If they were treated equally with participants in other funds governed by

the Pension Code, they would not be forced to forfeit this substantial pension credit.
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129.  With regard to Ms. Carmichacl and Mr. Lopez, if the 40 ILCS 5/8-226(c)(3)
proviso were interpreted to apply to the CTU Defined Contribution Plan, they would forteit
credit in the Municipal Fund for their years of employment with the CTU while on leave of
abscnce. [f they were treated equally with participants in other funds govemed by the Pension
Code, they would not be forced to forfeit this substantial pension credit.

X. P.A. 970651 Causes Substantial Harm to the Individual Plaintiffs

130. Estimates of the Act’s immediate effect on the Individual Plaintiffs’ pension
benefits demonstrate the substantial and irreparable injury the Act causes to current
participants.

131.  Based on plaintiffs’ estimates, as a result of the Act’s amendments to Article 8 of
the Pension Code, Ms. Carmichael’s current monthly pension benefit could decrease from
approximately $7,650 to as littlc as-approximatcly $2,850. In other words, because of the Act,
Ms. Carmichacl’s annual Municipal Fund Pension could decrease as much as, or more than,
$57.600 to $34.200 for approximately 34 years of contributions 1o the fund by her, the Board of
Education, and the CTU. Moreover, she will have to reimburse the fund tens of thousands of
dotlars for each of the approximately 10 years since her retirement that she has been receiving
Municipal Fund benefits under the higher calculations provided for in preexisting law.

132, Municipal Fund staff gave Mr. Lopez an estimatc of his Municipal Fund benefits

if lie were to have retircd from the Board of Education effective December 31,2011, The

Municipal Fund estimated that if he lost credit for his employment with the CTU because of P.A.

97-0651, his monthly pension benefit would decrease from approximately $7,300 to $950. [n
other words, the Municipal Fund estimated that his annual pension would decrease by about
$76,200 per year to only about $11,400 for 26 years of contributions to the fund by the Board of

Education, the CTU, and him based on his union salary.
4]
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133, Mr. Hall’s current Laborers’ Fund pension is approximately $4,996 per month. By
letter dated,Sept.ember 27, 2012, the Laborers” Fund informed him that it determined that P.A.
97-0651 would negatively affect his annuity. The fund estimated that, based on his lower final
average salary at the City and giving him credit for only 26 ycars of scrvice from his City
employment, his monthly Laborers” Fund pension would decrease to approximately $4,230.38.
In other words, his current annual pension would decrease from about $59.952 to.only
$50,764.56, for approximately 30 years of contributions to the fund by the City, Laborers” Local
1001, and him. Additionally; the Laborers” Fund’s September 27, 2012 letier to Mr. Hall warned
him that “the Fund has the right to collect from any future annuity or refund payments the full
amount of overpaid annuity benefits which you historically reccived.”

134,  If—-under preexisting law before the Act—Mr. Torres were to retire after aceruing
30 years of Laborers’ Fund credit at age 52 in 2014, plaintiffs estimate he would receive a
Laborers’ Fund pension of about $5,000 per month (based on his current union salary). The
Act’s amendments to Atticle |1 of the Pension Code would cause Mr. Torres.to. forfeit all of his
credit from his service with Laborers’ Local 1001. As a result, he would only have about 24
years of service credit in'the fund from his City employment and, therefore, he would likely not
be eligible to receive a Laborers’ Fund pénsion until he turned 60 in 2021. The Act would also
reducc his pension benefit to approximately $3,560 per month ($42,720 per year) or less, for the
City's, Laborers’ Local 1001s, and his more than 30 years of contributions to the fund. In other
words, Mr. Torres ﬁrould receive a Laborers’ Furid Pension more than $17.000 smaller and some
seven years later than under preexisting law before the Act. The delay in receiving bencfits from

2014 to 2021 alone would result in a loss to Mr. Torres of more than $420,000.
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135.  Asaresult o.f the Act’s amendments to Adticle § of the Pension Code, plz‘ni‘ntiffs
estimate that Mr. Mahoney’s current monthly Municipal Fund benetit of approximately $7,200
rper:month would decrease to approximately $2,900 per month, or less. Thus, as-a result.of the
Act, Mr. Mahoney’s annual pension may deercasc by more than $51,600 to.less than $34,800 per
_year for his and the City’s 30 years of contributions to the fund. Morcover, Mr. Mahoney will
have to reimburse the fund tens of thousands of dollars for each of the 9 years that he has been
receiving retirement benefits under preexisting law since his retirement. in'2003. The loss to Mr.
Mahoney’s benefils may be much greater than these estimates because he might face substantial
further reductions because-the loss of 9 years of service credit may. negate the. benefit he was.
entitled to under preexisting law to rctire without penalty at ape 54 wilk 30 years of service
credit.

136.  On August 1, 2012 Municipal Fund staff gave Mr. Notaro an estimate of his
Municipal Ftl;nd. benefits, including an estimate of the effect of the Act. Bascd on those estimates,
the Act’s amendments to Article 8 of the Pension Code will result in Mt. Notaro's monthly’
pension benefit decreasing from $7,694.22 to $5,386.98 per month. [n other words, as a result of
the Act, Mr. Notaro’s annual pension would decrease by $27,686.88 to 564;643.76 dcspite' his
and the City’s'jO years of contributions to the fund and his added payments of both employer
and cmployce contributions based on his union salary. Moreover, the Act would force Mr.
Notaro to forfeit 2.5 years of service credit, and therefore, rather than being eligible to receive
benefits beginning in February 2012, he would not be cligible for benefits until he reached the.
age of 55 in February 2016. Therefore, bécause of the Act, Mr. Notaro will'additionally lose

approximately 4 years of pension benefits, about $369,322.
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XI.  The Union Plaintiffs Have Standing to Sue on Behalf of their Members

137.  Plantiff CTU’s members include current CTPF and Municipal Fund participants
whose pension bencﬁts. are directly diminished and impaired by cach of the Act's amcndments
applicable to those funds and the unconstitutional provisions of Article 8 of the. Pension Code
challenged in this Complaint. Such CTU members would have standing to sue in their own right
to challenge the Act and the unconstitutional provisic;nS' of Article 8.

138. A fundamental part of the CTU’s mission is to represent its members’ intetests in.
protecting their working conditions and bencfits, including pension benefits provided for in the
Pension Code.

139.  The claims asserted by the CTU, dealing mostly with questions of law, and the
relief requested, limited to declaratory and injunctive relief, do not require the parti¢ipation of
individual members in this lawsuit, and therefore, the CTU has standing o bring the applicable
claims in this Complaint on behalf of itself and its atfected members.

140.  Plaintiff Laborers” Local 1001°s members include current participants in the
Laborers’ Fund whosc pension benefits are directly diminished and impaired by each of the
Act’s amendments applicable to that fund and by the unconstitutional provisions of Pension
Code Articlle 11 that are challenged in this Complaint. Such Laborers’ Local 1001 members
would have standing to sue in their own right to challenge the Act and the unconstitutional
provisions of Pension Code Article 11.

141. A fundamental part of Laborers’. Local 1001°s mission is to represent its
members’ interests in protecting their working conditions and benefits, including pension

benefits provided for in the Pension Code.

142.  'The claims asserted by Laborers’ Local 1001, dealing mostly with questions of

law, and the relief requested, limited to declaratory and injunctive relief, do not i-equire the
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participation of individual members in this lawsuit, and therefore, Laborers Local 1001 has
standing to bring the applicable claims in this-Complaint on behalf of itself and its affected
members.

143, Plaintiff IBEW Local 9’s members include current participants in the Municipal
Fund whose pension benetits are directly diminished and impaired by each of the Act’s
amendments applicable to that fund and the other unconstitutional provisions of Pension Code
Article 8 challenged in this Complaint. Such IBEW Local 9 members would have standing to sue
in their own right to challenge the Act and the other unconstitutional provisions of Pension Code
Article 8.

144, A fundamental part of IBEW Local 9’s mission is to represent its members’
intcrests in protecting their working conditions and benefits, including pension benefits provided
for in the Pension Code.

145.  The claims asserted by IBEW Local 9 dealing mostly with questions of law, and
the relief requested, limited to declaratory and injunctive relief, do not require the participation
of individual members in this lawsuit, and therefore IBEW Local 9 has standing to bring the
applicable claims in this Complaint on behalf of itself and its affected members.

146. The CTU and Laborers’ Local 1001 have also contributed large sums to the
Municipal Fund or Laborers® Fund in order to obtain pension bencfits for their officers and stafF,
including retired formier officers and staff, provided by preexisting law before the Act.

147.  The Act substantially diminishes or wholly cancels the benefits of their members
and employees, thus eliminating the consideration for the CTU’s and Laborers’ Local 1001°s
substantial contributions to the funds causing them direct, irreparable injury for which there is no

adequate remedy at law.
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COUNTS LATO L.G CHALLENGING THE ACT’S AMENDMENTS TO °
40 TILCS 5/17-134(4) ELIMINATING RIGHT TO EARN SERVICE CREDIT FOR
UNION EMPLOYMENT ON FUTURE LEAVES OF ABSENCE

| COUNT L.A
Violation of the Pension Benefits Clause of the Illinois Constitution
(Zetdre Foster and the CTU vs. CTPF and the CTPF Board)y

l. - Plaintiffs reallege and sbcciﬁcally incorporate by refcrence paragraphs 1 through
147 preceding the Counts as this paragraph,

2. Under the Pension Benefits Clause of the Illinois Constitution, the pension
benefits of current CTPF participants provided in the Pension Code are an “enforceable
contractual relationship, the benefits of which shall not be diminished or impaired.”

3. By unilaterally eliminating the right of current CTPF participants to receive credit
in the fund for employment with the CTU that begins after the ¢ffective date of the Act, the Act’s
amendments to 40 ILCS 5/17-134(4) substantially diminish and impait the vested pensioh
benefits of current participants, including CTU members, in violation of the Pension Benefits
Clause of the lllinois Constitution,

4, CTPF’s and CTPF Board’s application of the Act's amendments to 40 ILCS 5/17-
134(4) to current CTPF participants thus will violate the Pension Benefits Clause of the 1llinois
Constitution, causing current CTPF participants, including Zeidre Foster and other CTU
members, and the CTU irreparable injury for which there is no adequate remedy at law.

COUNT L.B
Violation of the Contracts Clause of the Illinois Constitution
(Zeidre Foster and the CTU vs. CTPF and CTPF Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Pursuant to the Contracts Clause of the [llinois Constitution the State shall pass
*[no] law impairing the obligation of contracts . . ..” lIl. Const. (1970), Art. }, § L6
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3. Pursuant to the Pension Bencfits Clause of the [llinois Constitution, pension
benefits provided in the Pension Code are an enforceable contractual relationship.

4, Thc.Contracts Clause of the Tllinois Constitution restricts defendants from
cnforcing laws that substantially impair vested pension benefits provided in the Pension Code.

5. By unilaterally eliminating (1) the right of current CIPF participants to receive
¢redit in the fund for employment with the CTU that begins after the effective date of the Act
and (2) the right of the CTU to recruit current teachers to work fpr the CTU without prejudice to
their CTPF benefits, the Act’s amendments to 40 ILCS 5/17-134(4) substantially diminish and
impair the vesled, enforceable contract rights of current CTPF participants, including Zeidre
Foster and other CTU members, and the CTU.

6. Defendants’ application of the Act’s amendments to 40 ILCS 5/17-134(4) to
current CTPF participants would be.ncither reasonable nor necessary to the advancement ofa
legitimatc public purpose.

7. CTPF’s and CTPF Board’s application of the Act’s amendments to 40 ILCS 5/17-
134(4) to current CTPT participants will violate the Contracts Clausc of th¢ IHinois Constitution
causing the CTU and current CTPF participants, including Zeidre Foster and other CTU
members, irreparable injury for which there is no adequate remedy at law.

COUNT 1.C

Violation of the Contruacts Clause of the United States Constitution
(Zeidre Foster and the CTU vs. CTPF and CTPF Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.
2, The Contracts Clausc.of the United States Constitution declares that “[n]o state

shall . .. pass any . . . law impairing the obligations of contracts . . ..” U.S. Const. Art. [, § 10.
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3. Pursuant to thc Pension Bencefits Clause of the IHlinois Constitution, pension
benefits provided in the Pension Code are an enforceable contractual relationship.

4. The Contracts Clause of the United States Constitution restricts defendants from
cnforcing laws that substantially impair vested pcnsio'n benefits provided in the Pension Code.

5. By unilaterally eliminati’ng_(l‘) the right of current CTPF participants to receive
credit in the fund for employment with the CTU that begins after the cffective date of the Act
and (2) the right of the CTU to recruit curtent teachers to work for the CTU without prejudice to
their CTPF benefits, the Act’s amendments to-40 ILCS 5/17-134(4) substantially dimisiish and
impair the vested, enforceable contract rights of current CTPF participants, including Zeidre
Foster and other CTU members, and the CTU.

6. Defendants’ application of the Act’s amendments to 40 ILCS 5/17-134(4) to
current CTPF participants would be neither reasonable nor necessary to the advancement of a
legitimate public purpose.

7. CTPF’s and CTPF Board’s application of the Act's amendments to 40 ILCS §/17-
134(4) to current CTPT participants will violate the Contracts Clause of the United States
Constitution causing the CTU and current CTPF participants, including Zeidre Foster and other
CTU members, irreparable injury for which there is.no adequate remedy at law.

Violation of the Takings Clause of the Illinvis Constitution
(Zeidre Foster and the CTU vs. CTPF and CTPF Board)

L. Plaintiffs reallege and specifically incorporate by refercnce paragraphs 1 through
147 preceding the Counts as this paragraph.

2, Pursuant to the Takings Clausc of the Illinois Constitution, “[p]rivate property
shall not be ta‘ken or damaged for public use without just c‘ompen‘sat'ion‘as provided by law. Il

Const. (1970), Art. I, § 5.
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3. Currenl CTPF participants have vested contractual rights to, and a legitimate,

investment backed expectation that they would receive, the pension benefits specified in the

" Pension Code in effect when they first became participants in the CTPF, and any subsequent
improvements to those bencfits, and those rights are protected property under the Takings Clause
of the Illinois Constitution.

4. By unilaterally eliminating the right of current CTPF participants to reccive credit
in the fund for employment with the CTU that begins after the effective date of the Act, the Act’s
amendments to 40 ILCS 5/17-134(4) substantially diminish and impair the vestcd pensior
benefits of current CTPF participants, including Zeidre Foster and other CTU members, without
Just compensation,

5. CTPF’s and CTPF Board’s application of the Act’s amendments to 40 ILCS 5/17-
134(4) to current CTPF participants will violate the Takings Clause of the Illinois Constitution
causing the CTU and current CTPF participants, including Zeidre Foster and other CTU
members, irreparable injury for which there is no adequate remedy at law.

COUNTLE

Violation of the 14th Amendment (Untawful Taking) of the United States Constitution
{Zeidre Foster and the CTU vs, CTPF and CTPF Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Takings Clause of the United States Constitution states “private property
[shall not] be taken for public use, without just compensation.” U.S. Const. Amend. V.

3. The Takings Clause of the United States Constitution is binding on the states
through the 14th Amendment.

4, Current CTPF participants have vested contractual rights to, and a legitimate,

investment backed expectation that they would receive, the pension benefits specified in the
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Pension Code in effect when they first became participants in the CTPF, and any subsequent
improvements to those benefits, and those rights are protected property under the 14th,
Amendment and Takings Clausc of the United States Constitution.

5. By unilatcrally climinating the right of current CTPF participants to rcccive credit
in the fund for employment with the CTU that begins after the effective date of the Act, the Act’s
amendments to 40 ILCS 5/17-134(4) substantially diminish and impair the vested pension
benefits of current CTPF participants, including Zeidre Foster and other CTU members, without
Just cumpensation.

6. The CTPF’s and CTPF Board’s application of the Act’s amendments to 40 1LCS
5/17-134(4) to current CTPF participants will violate the 14th ‘Amendment of the United States
Constitution causing the CTU and current CTPF participarits, including Zcidre Foster and other
CTU members, irreparable injury for which there is no adequate remedy at law.

Violation of the Equal Protection Clause of the Illinois Constitution
(Zeidre Foster and the CTU vs. CTPF and CTPF Board)

L. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the Illinois Constitution provides that “[n}o
person shall . .. be denicd the equal protection of the laws.” [l Const. (1970) Art. I, § 2.

3. The Act’s amendments to 40 ILCS 5/17-134(4) unilaterally eliminate the right of
CTPF participants to receive credit in the CTPF for employment with the CTU that begins after
the effective date of the Act.

4, Individuals similarly situated to CTPF participants in all material respects who arc

participants in other pension funds established by the Pension Code continue to have the right to
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earn credit in the respective funds for employment with unions that begins after the effective date
of the Act.

5. The Act's amendments to 40 ILCS 5/17-134(4) thercfore treat CTPF participants,
including Zeidre Fosicr and other CTU members, differently from similarly situated individuals
who are participants in other pension funds establishecll by the Pension Code, and therc is no
rational, basis related to a legitimate state interest for this discriminatory treatment of CTPF
participants.

6. The Act’s amendments to 40 [LCS 5/17-134(4) also eliminate the CTU"s right to
recruit CTPF participants to work for the CTU afier the cffective date of the Act without
prejudice to their CTPF benefits.

7. Unions similarly situated to the CTU in all material respcets wha represent
participants in other pension funds-establishcd by the Pension Code continue to have the right (o
rceruit participants to work for the unions after the effective date of the Act without prejudice to
their public pension benefits.

_8. The Act’s amendments to 40 ILCS 5/17-134(4) therefore treat the CTU
differently from similarly situated unions who represent participants in other pension funds
established by the Pension Code, and there is no rational basis related to a legitimate state
interest {or this discriminatory treatment of the CTU.

9. CTPF’s and CTPF Board’s application: of the Act's amendments to 40 [LCS 5/17- '
134(4) to CTPF‘ participants thus. will violate the Equal Protection Clause of the llinois
Constitution causing CTPF participants, including Zcidre Foster and other CTU members, and

the CTU irreparable injury for which there is no adequate remedy at law,
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COUNT .G
Violation of the Equal Protection Clause of the United States Constitution
(Zeidre Foster and the CTU vs. CTPF and CTPF Board)

1. Plaintiffs reallege and specifically incorporate by refercnce paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the United Statcs Constitution provides that no
state shall “deny to any person within its jurisdiction the equal protection of the laws.” U.S.
Const., Amend. X1V, § 1.

3. The Act’s amendments to 40 ILCS 5/17-134(4) unilatcrally climinate the right of
CTPF participants to receive credit in the CTPF for employment with the CTU that begins after
the effective date of the Act.

4. Individuals similarly situated to CTPF participants in all matérial respects who are
participants in other pension funds nlestﬁbl.ish«:d by the Pension Code “continue to have the right to
carn-credit in the respective funds for employment with unions that begins afler the effective date
of the Act.

5. The Act’s amendments to 40 ILCS 5/17-134(4) thereforc treat CTPF participants,
including Zeidre Foster and other CTU members, differently from similarly situated individuais
who are participants in other pension funds established by the Pension Code, and there is no
rational basis related to a legitimate state interest for this discriminatory treatment of CTPF
participants.

6. The Act’s amendments to 40 ILCS 5/17-134(4) also climinate the CTU’s right to
recruit CTPF participants to work for the CTU after the effective date of the Act without
prejudice to their CTPF benefits.

7. Unions similarly situated to the CTU in all material respects who represent

participants in other pension funds established by the Pension Code continue to have the right to
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recruit participants to work for the unions after the cffective date of the Act without prejudice to
their public pension benefits.

8. The Act’s amendments to 40 IL.CS 5/17-134(4) therefore treat the CTU
diffcrently from similarly situated unions who represent participants in other pension funds
established by the Pension Code, and there is no rational basis related to a legitimate state
interest for this discriminatory treatment of the CTU.

9. CTPF’s and CTPF Board’s application of the Act’s amendments to 40 1LCS 5/17-
134(4) to CTPF pa'trticipants; will violate the Equal Protection Clause of the United States
Constitution causin:g. CTPF participants, including Zeidre Foster and other C1'lJ members, and
the CTU irreparable injury for which there is no adequate.remedy at law.

COUNTS ILA TO ILG CHALLENGING THE ACT’S AMENDMENTS TO

40 JLCS 5/8-226(c) ELIMINATING RIGHT TO EARN SERVICE CREDIT FOR
UNION EMPLOYMENT ON FUTURE LEAVES OF ABSENCE

COUNT 1L A
Violation of the Pension Benefits Clause of the Illinois Constitution
{CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)

I Plaintiffs reallege and specifically incorporate by reférence paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Under the Pension Benetits Clause of the lllinois Constitution, the pension
benefits of current Municipal Fund participants constitute an “enforceable contractual
rclationship, the benefits of which shall not be diminished or impaired.”

3. | By unilaterally eliminating the right of current Municipal Fund participants to
receive credit in the fund for employment with the CTU or IBEW Local 9 that begins after the
effective date of the Act, the Act’s amendments to 40 ILCS 518—226(0)_ substantially diminish

and impair the vested pension benefils of current Municipal Fund participants, including CTU
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and IBEW Local 9 members, in violation of the Pension Bencfits Clause of the Hlinois
Constitution. |

4, Municipal Fund’s and Municipal Fund Board’s application of the Act’s
amendments to 40 [LCS 5/8-226(c) to current Municipal Fund participants will violatc the
Pension Benefits Clause of the [ilinois Constitution, causing current Municipal Fund
participants, including CTU and IBEW Local 9 members, the CTU, and IBEW Local 9
irreparable injury for which there is no adequate remedy at law.

| COUNT ILB

Violation of the Contracts Clause of the 1ilinois Constitution
(CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)

1. Plaintiffs real‘icgc and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Pursuant to the Contracts Clause of the [ilinois Constitution the State shall pass
“[no] law impairing fhe obligation of contracts . . ..” [il. Const. (1970), Art. [, § 16.

3. Pursuant to the Bension. Benefits Clause of the itlinois Constitution, pension
benefits provided in the Pension Code are an enforccable contractual relationship.

4. The Contracts Clause of the Illinois Constitution restricts defendants from
enforcing laws that substantially impair vested pension benefits provided in the Pension Code.

5. By unilaterally eliminating (1) the right of current Municipal Fund participants to
receive credit in the fund for employment with the CTU and IBEW Local 9 that begins after the
effcctive date of the Act and (2) the right of the CTU and IBEW Local 9 to recruit current
participants to work for the unions without prejudice to their Municipal Fund benefits, the Act’s
amcndments to 40 ILCS 5/8-226(c) substantially diminish and impair the vested contractual
rights of current Municipal Fund participants, including CTU and IBEW Local 9 members, thc

CTU, and IBEW Local 9.
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6. Municipal Fund’s and Municipal Fund Board’s application of the Act's
amendments to 40 ILCS 5/8-226(c) to current Municipal Fund participants would be neither
reasonable nor necessary to the advancement of a legitimate public purpose.

7. Municipal Fund’s and Municipal Fund Board’s application of the Act's
amendments to 40 ILCS 5/8-226(c) to current Municipal Fund participants wili violate the
Contracts Clause of the Illinois Constitution causing the CTU, IBEW Local 9, and current
Municipal Fund participants, including CTU and IBEW Local 9 members, irrcparable injury. for
which there is no adequate remedy at law.

. COUNT IL.C o ‘
Violation of the Contracts Clause of the United States Constitution
(CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)

I Plaintiffs reallege and specifically incorporate by reference paragraphs i through
147 preceding the Counts as this paragraph.

2. The Contracts Clause-of the United States Constitution declarcs that “[n]o state
shall . .. pass any . . . law impairing the obligations of contracts .. ..” U.S. Const. Art. 1, § 10.

3. Pursuant to the Pension Benefits Clause of the Illinois Constitution, pension
benefits provided in the Pension Code are an enforceable contractual relationship.

4, The Contracts Clause of the United States Constitution restricts defendants from
enforcing laws that substantially impair vested pension benefits provided in the Pension Code.

5. By unilaterally eliminating (1) the right of current Municipal Fund participanis to
receive. credit in the fund for employment with the CTU and IBEW Local 9 that begins after the
effective date of the Act and (2) the right of the CTU and IBEW Local 9 to recruit current

participants to work for the unions without prejudice to their Municipal Fund benefits, the Act’s

amendments to 40 ILCS 5/8-226(c) substantially diminish and impair the vested contractual
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rights of current Municipal Fund participants, including CTU and IBEW Local 9 nlli:mbers, the
CTU, and IBEW Local 9.

6. Municipal Fund’s and Mllnici[;al Flund‘ Board’s application of the Act’s
amendments to 40 ILCS 5/8-226(c) to current Municipal Fund participants would be neither
reasonable nor necessary to the advancement of a legitimate public purpose.

7. Municipal Fund’s and Municipal Fund Board’s application of the Act’s
5 amendments to 40 ILCS 5/8-226(c) to current Municipal Fund participants will violite the
Comlracts‘ Clause of the United States Constilu_'tionlcausing‘r the CTU, IBEW Local 9, and current
Municipal Fund participants, including CTU and IBEW-Local 9 members, irreparable injury for
which there is no adequate remcdy at law.

COUNTIL.D
Violation of the Takings Clause of the 1llinois Constitution
(CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

é. Pursuant to the Takings Clausc of the Illinois Constitution, “[p]rivatc property
shall not be taken or damaged for public use without just compensation as provided by law.” Ill.
Const: (1970), Art. [, § 15.

3. Current Municipal Fund participants have vested contractual rights to, and a
legitimate, investment backed expectation that they would receive, the pension benefits specified
in the Pension Code in effect when they first became participants in the Municipal Fund, and any
subsequent improvements to those benefits, and those rights ate protected property under the
Takings Clause of the Itlinois Constitution.

4, By unilaterally eliminating the right of current Municipal Fund parlicibants 1o

receive credit in the fund for employment with the CTU and IBEW Local 9 that begins afler the
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| effective date of the Act, the Act’s amendments to 40 ILCS 5/8-226(c¢) substantially diminish
and impair the vested pension benefits of current Municipal Fund participants, inAcl:uding CTU
and IBEW Local 9 members, without just compensation. ‘
l 5. Municipal Fund’s and Municipal Fund Board’s application of the Act’s
amendments to 40 ILCS 5/8-226(c) to current Municipal Fund participants will violate the
Takings Clause of the lilinois Constitution causing the CTU, IBEW Local 9. and current
Municipal Fund participants, including CTU and IBEW Local 9 members, irreparable injury for
which there is no adequate remedy 4t faw.,
COUNTILE

Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution
(CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 {llrough
147 preceding the Counts as this paragraph.

2. The Takings Clause of the United States Constitution states “private property
[shail not] be taken for public use, without just compensidtion.” U.S. Const. Amend. V.

3. The Takings Clausc of the United States Constitution is binding on the states
through the 14th Amendment.

4, Current Municipal Fund participants have vested contractual rights to, and a
legitimate, investment backed expectation that they would receive, the pension benefits specified
in the Pension Code in effect when they first became participants in the Municipal Fund, and any
subsequent improvements to those benefits, and those rights are protected property under the
14th Amendment and Takings Clause of the United States Constitution.

5. By unilaterally eliminating the right of current Municipal Fund participants to
receive credit in the fund for employment with the CTU and IBEW Local 9 that begins after the

effective date of the Act, the Act’s amendments to 40 ILCS 5/8-226(c) substantially diminish
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and impair the vested pension benefits of cutrent Municipal Fund participants, including CTU
and IBEW Local 9 members, without just compensation.

6. Municipal Fund’s and Municipal Fund Board's application of the Act’s

amendments to 40 ILCS 5/8-226(c) to current Municipal Fund participants will violatc the 14th

Amendment of the United States Constitution causing the CTU, IBEW Local 9, and current
Municipal Fund participants, including CTU and IBEW Local 9 members, irreparable injury for
which there is no adequate remedy at law.
| COUNT ILF |
Violation of the Equal Protection Clause of the Illinois Constitution
(CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs-1 through
147 preceding the Counts as this parageaph.

2. The Equal Protection Clausc of the Illinois Constitution provides that “[n]o
personshall . .. be denied the equal protection of the laws.” [1l. Const. (1970) Art. L, § 2.

3. The Act’s amendments to 40 {LCS 5/8-226(c) unilaterally eliminate the right of
Municipal Fund participants to receive credif in the Munieipal Fund for employment with the
CTU that begins afier the cffective date of the Act.

4, [ndividuals similarly situated to Municipal Fund participants in all material

respects who are participants in other pension funds established by the Pension Code conlinue to

have the right 1o earn credit in the respective funds for employment with unions that begins after

the effective date of the Act.

5. The Act’s amendments to 40 ILCS 5/8-226(c) therefore treat Municipal Fund
participants, including CTU and IBEW Local 9 members, differently from similarly situated

individuals who are participants in other pension funds cstablished by the Pension Code, and
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there is no rational basis rclated to a lcgitimate state interest for this discriminatory trecatment of
Municipal Fund participants.

6. The Act’s amendments to 40 TL.CS 5/8-226(c) also eliminate the CTU’s and
IBEW Local 9’s right to reeruit Municipal Fund participants to work for the unions after the
effective date of ithe Act without prejudice to their Municipal Fund benefits.

7. Unions similarly situated to the CTU and IBEW Local 9'in all material respects
who represent participants in other pension funds established by lhe. Pension Code continue to
have the right to recruit participants to work for the unions afler the effective date of the Act
without prejudice to their public pension benetits.

8. The Act’s amendments to 40 ILCS 5/8-226(c) therefore treat the CTU and [BEW
Local 9 differently from similarly situated unions who represent participants in other pension
funds established by the Pension Code, and there is no rationat basis related to a legitimate state
interest for this discriminatory freatment of the CTU and IBEW Local 9.

9. Municipal Fund’s and Municipal Fund Board’s application of the Act's
amendments to 40 ILCS 5/8-226(c) to Municipal Fund participants will violate the Equal
Protection Clause of the Illinois Constitution causing Municipal Fund participants, including
CTU and IBEW Lacal 9 members, the CTU, and [BEW Local 9 irreparable injury for which

therc is no adcquate remedy-at law.

COUNT IL.G
Violation of the Equal Protection Clause of the United States Constitution
(CTU and IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through

147 preceding the Counts as this paragraph.
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2. The Equal Protection Clause of the United States Constitution provides that no
state shall “deny to any person within its jurisdiction the cqual protection of the laws.” U.S.
Const., Amend, XTIV, § 1.

3. The Act’s amendments to 40 [LCS 5/8-226(c) unilaterally climinate the right of
Municipal Fund participants to receive credit in the Municipal Fund for employment with the
CTU and IBEW Local 9 that begins after the effective date of the Act.

4. Individuals similarly situated to Municipal Fund participants in all material
respects who are participants in other pension funds established by the Pension.Code continue to
have the right to cam credit in the respective funds for employment with unions that begins after
the effective date of the Act.

5. The Act’s amendments to 40 ILCS 5/8-226(c) thercfore treat M unicipnl Fund
participants, including CTU and IBEW Local 9 members, differently from similarly situated..
individuals who are participants in other pension funds established by the Pension Code, and
there is no rational basis related to a legitimate state interest for this discriminatory treatment of
Municipal Fund participants.

6. The Act’s amendments to 40 [LCS 5/8-226(c) also eliminate the CTU’s and
IBEW Local 9's right to recruit Municipal Fund participants to work for the unions after the
cffcctive date of the Act without prejudice to their Municipel Fund benefits.

7. Unions similarly situated to the CTU and IBEW Local 9 in alll rmaterial respects
who represent participants in other pension funds established by the Pension Code continue to
have the right to recruit participants to work for the unions after the effective date of the Act

without prejudice to their public pension benefits,
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8. The Act's amendments to 40 [LCS 5/8-226(¢) therefore treat the CTU a-ncl IBEW
Local 9 ditferently from similarly situated unions who represent.participants in other pension
funds established by the Pension Code and there is no rational basis related to a legitimate state
intcrest for this discriminatory trcatment of the CTU and IBEW Local 9.

9. Municipal Fund’s and Municipal Fund Board's application of the Act's

amendments to 40 [LCS 5/8-226(c) to Municipal Fund participants will violate the Equal

[ Protection Clause of the United States Cdnslitution causing Municipal Fund participants,

‘ including CTU and IBEW Local 9 members, the CTU, and IBEW Local 9 irreparable injury for

| which there is no adequate remedy at law.

COUNTS [IT.A TO I11.G CHALLENGING THE ACT’S AMENDMENTS TO 40 ILCS
5/11-215(c)(3) ELIMINATING RIGHT TO EARN SERVICE CREDIT FOR UNION

; EMPLOYMENT ON FUTURE LEAVES OF ABSENCE

COUNT [IL.A
Violation of the Pension Benefits Clause of the lllinois Constitution
(Michael Sénese and Laborers’ Local 1001 vs.
Laborers® Fund and the Laborers’ Fund Board)

l. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Under the Pension Benefits Clause of the Jilinois Constitution, the pension
benefits of current Laborers” Fund participants constitute an “enforccable contractual
relationship, the benefits of which shall not be diminished or impaired.”

3. By unilaterally eliminating the right of current Laborers’ Fund participants to
receive credit in the fund for employment with Laborers’ Local 1001 that begins after the
effective date of the Act, the Act’s amendments to 40 ILCS 5/11-215(c)(3) substantially diminish

and impair the vested pension benefits of current Laborers’ Fund participants, including Mr.
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Senese and other Laborers® Local 1001 members, in violation of the Pension Benefits Clause of
the Illinois Constitution.

4, Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
Amendments. to 40 {LCS 5/1 1~21.5(c)(3’) to.current Laborers® Fund participants \.\'fill violate the
Pension Benelits Clause of the illinois Constitution, causing current Laborers’ Fund participants,
including Mr. Senese and other Laborers’ Local 1001 members, and Laborers” Local 1001
irreparable injury for which there is no adequate remedy at law.

| COUNT LB
Violation of the Contracts Clause of the Illinois Constitution

(Michael Senese and Laborers® Local 1001 vs.
Laborers’ Fund and the Laborers’ Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs | through
147 preceding the Counts as this paragraph.

2. Pursuant to the Contracts Clause of the IHinois Constitution, the State shall pass
“[no] law impairing the obligation of contracts . . ..” IlL. Const. (1970}, Art. I, § 16.

3. Pursuant to the Pension Benefits Clause of the [ilinois Constitution, pension
benefits provided in the Pension Code are an enforceable contraciual relationship.

4. The Contracts Clause of the Illinois Constitution restricts defendants from
enforcing laws that substantially impair vested pension benefits provided in the Pension Code.

5. By unilaterally eliminating (1) the right of current Laborers’ Fund participants to
receive credit in the fund for employment with Laborers® Local 1001 that begins after the
effective date of the Act and (2) the right of Laborers’ Local !001 to recruit current participants

to work for the unton without prejudice to their Laborers” Fund benefits, the Act’s amendments

to 40 ILCS 5/11-215(c)(3) substantially diminish and impair the vested contractual rights of
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current Laborers’ Fund participants, including Mr. Senese and other Laborers™ Local 1001
mernbers, and Laborers’ Local 1001.

6. Laborers’ Fund's and Laboreis’ Fund Board's application of the Act's
amendments to 40 ILCS 5/11-215(c)(3) to current Laborers’ Fund participants would be neither
reasonable nor necessary to the advancement of a legitimate ﬁub!ic purpose:

7. Laborers’ Fund’s and Laborets’ Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-215(c)(3) to current Laborers® Fund partieipants will \,r.iolate the
Contracts Clause of the lllinois Conslitution causing current Laborers'. Fund participants,
including Mr. Senesc and other Laborers’ Local 1001 members, and Laborers’ Local 1001
irreparable injury for which there is no adequate remedy at law.

COUNTIILC
Violation of the Contracts Cluuse of the United States Constitution

(Michael Senesc and Laborers’ Local 1001 vs,
Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs | through
147 preceding the Counts as this paragraph.

2. The Contracts Clause of the United States Constitution declares that “[n]o state
shall . .. pass any . . . law impairing the obligations of contracts .. ..” U.S. Const. Art. I, § 10.

3. Pursuant to the Pension Benefits Clause of the Illinois Constitution, pension
benefits provided in the Pension Code are an enforceable contractual relationship.

4, The Contracts Clause of the United States Constitution restricts defendants from
enforcing laws that substantially impair vested pension bencfits provided in the Pension Code.

5. | By unilaterally eliminating (1) the right of current Laborers’ Fund partictpants to
receive credit in the fund for employment with Laborers® Local 1001 that begins after the

effective date of the Act and (2) the right of Laborers™ Local 1001 to recruit current participants
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to work for the unions without prejudice to their Laborers® Fund benefits, the Act’s amendinents
to 40 ILCS 5/11-215(c)(3) substantially diminish and impair the vested contractual rights of
current Laborers’ Fund participants, including Mr, Senese and other Laborers’ Local 1001
members, and Laborers’ Local 1001.

6. Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-215(c)(3) to current Laborers' Fund participants would be neither
reasonable nor necessary to the advancement of a legitimate public purpose.

7. Laborers' Fund’s and Laborers” Fund Bourd’s application of the Act’s
amendments to 40 ILCS 5/11-215(c)(3) to current Laborers’ Fund participants will violate the
Contracts Clause of the United States Constitution causing current Laborers’ Fund participants,
including Mr. Scncsc and Laborers’ Local 1001 members, and Laborers* Local 1001 irreparable

injury for which there is no adequate remedy at law.

COUNT IILD

Violation of the Takings Clause of the llinois Constitution
(Michacl Senese and Laborers’ Local [001 vs.
Laborers’ Fund and Laborers’ Fund Board)

1. PlaintifTs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Pursuant fo the Takings Clause of the Illinois Constitution, “[p]rivate property
shall not be taken or damaged for public usc without just compensation as provided by law.™ THL.
Const. (1970), Art. 1, § 15.

3. Current Laborers’ Fund participants have vested contractual rights to, and a
legitimate, investment backed cxpectation that they would receive, the pension benefits specified

in the Pension Code in effect when they first became participants in the Laborers’ Fund, and any
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subsequent improvements to those bencfits, and those rights arc protected property uader the
Takings Clause of the 1llinois Constitution.

4. By unilaterally eliminating the right of current {,aborers’ Fpnd participants to
receive credit in the fund for employment with Laborers* Local 1001 that bcgi’ns aftcr the
effective date of the Act, the Act’s amendments to 40 ILCS 5/11-215(c){3) substantially diminish
and impair the vested pension benefits of current Laborers’ Fund participants, including Mr.
Senese and other Laborers’ Local 1001 members, without just compensation.

5. Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act's
amendments to 40 ILCS 5/11-215(¢)(3) to current Laborers’ Fund participants will violate the
Takings Clause of the Illinois Constitution causing current Laborers® Fund participants,
including Mr. Senese and Laborers’ Local 1001 members, and Laborers' Local 1001 irreparable_
injury for which there is no adequate remedy at law.

COUNT IILE
Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution
(Michael Senese and Laborers’ Local 1001 vs.
Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs rcallege and specifically incorporatc by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Takings Clause of the United States Constitution states “private property
[shall not] be taken for public use, without just compensation.” U.S. Const. Amend. V.

3. The Takings Clause of the United States Constitution is binding on the states
through the 14th Amendment.

4, Current Laborers’ Fund participants have vested contractual rights to, and a-
legitimate, investment backed, expeclation that they would receive, the pension benefits

specified in the Pension Code in effect when they first became participants in the Laborers®
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Fund, and any subscquent improvements to thosc benefits, and those rights are protccted
properly under the 14th Amendment and Takings Clause of the United States Constitution,

5. By unilaterally eliminating the right of current Laborers’ Fund participants to
receive credit in the fund for employment with Laborers’ Local 1001 that begins after the
effective date of the Act, the Act’s amendments to 40 JLCS 5/11-215(c)(3) substantially diminish
and impair the vested pension benefits of current Laborers” Fund participants, including Mr.
Senese and other Laborers” Local 1001 members, without just compeénsation.

6. The Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-215(c)(3) to current Laborers’ Fund participants will violate the
I 4th Amendment of the United Statcs Constitution causing current Laborets’ Fund participants,
including Mr. Senese and other Laborers’ Local 1001 members, and Laborers® Local 1001
irreparable injury for which there is no adequate remedy at'law.

COUNTIILE
Violation of the Equal Protcction Clause of the Illinois Constitution
{Michael Senese and Laborers® Local 1001 vs.
Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs rcallege and specifically incorporatc by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the Illinois Constitution provides that “[n]o
person shall . . : be denied the equal protection of the laws.” Ill. Const. (1976) Art. 1, § 2.

3. The Act’s amendments to 40 ILCS 5/11-215(c)3) eliminate the right of Laborers’
Fund participants to receive credit in the fund for employment with Laborers’ Local 1001 that
begins after the effective date of the Act.

4, Individuals similarly situated to Laborers’ Fund participants in all material

respects who are participants in other pension funds established by the Pension Code continue to
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have the right to earn credit in the respv‘sctive funds.for employment with unions that begins after
the effective date of the Act.

5. The Act’s amendments to 40 [LCS 5/11-215(¢)(3) treat Laborers’ Fund
participants, including Laborers’ Local 1001 members, differently from similarly situated
individuals who are participants in other pension funds established by the. Pension Code, and
there is no rational basis rélated to a legitimate state interest for this discriminatory treatriient of
Laborers’ Fund participants.

6. The Act’s amendments to 40 ILCS 5/11-215(c)(3) also eliminate the right of

.Laborers’ Local 1001 to recruit Laborers’ Fund participants to work for the union after the
etfective date of the Act without prejudice to their Laborers’ Fund benefits.

7. Unions similarly situated to Laborers® Local 1001 in all material respects that
represent participants in other pension funds established by the Pension Code continue io have
the right to recruit participants to work for the unions after the effective date of the Act without
prejudice to their public pension benefits.

8. The Act’s amendments to 40 ILCS.5/11-215(c)(3) thereforc treat Laborers® Local
1001 dutterently from similarly situated unions that represent participants in other pension funds
established by the Pension Code, and there is no rational basis related to a legitimate state
interest for this discriminatory treatment of Laborers® Local 1001,

9. Laborers” Fund’s and Laborers” Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-215(c)(3) to Laborers’ Fund participants will violate the Equal
Protection Clause of the Illinois Constitution causing Laborers’ Fund. participants, in¢luding Mr.
Senese and other Laborers” Locals 1001 members, and Laborers® Local 1001 irreparable injury

for which there is no adequate remedy at law.
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COUNT IIL.G
Violation of the Equal Pretection Clause of the United States Constitution
{(Michacl Senese and Laborers® Local 1001 vs,
Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the United States Constitution provides that no
state shall “deny to any person within its jurisdiction the equal protection of the laws.” U.S.
Const., Amend. X1V, § 1.

3. The Act’s amendments to 40 ILCS 5/11-215(c)(3) eliminate the right of Laborers’
Fund participants to receive credit in the fund for employment with Laborers’ Local 1001 that
begins afier the effective date of the Act.

4, Individuals similarly situated to Laborers’ Fund participunts in atl material
respects who are participants in other pension funds established by the Pension Code continue to
have the right to earn credit in the respective funds for employment with unions that beging after
the effective date of the Act.

5. The Act’s amendments to 40 {LCS 5/11-215(c)(3) treat Laborers® Fund
participants, including Laborers’ Local 1001 members, difterently from similarly situated
individuals who are participants in other pension funds established by the Pension Code, and
there is no rational basis rclated to a legitimatc statc intcrest for this discriminatory treatment of
Laborers’ Fund participants.

6. The Act’s amendments to 40 ILCS 5/11-215(c)(3) also eliminate the right of
Laborers’ Local 1001 to recruit Laborers’ Fund participants to work for the unions after the

effective date of the Act without prejudicc to their Laborers’™ Fund benefits.
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7. Unions similarly situated to Laborers’ Local 1001 in all material respects that
represent participants in other pension funds established by the Pension Code continue to have
the right to recruit participants to V\fork for the unions after the effective date of the Act without
prejudicc to their public pension bencfits.

8. The Act’s-amendments to 40 ILCS 5/1 1-215(¢)(3) therefore treat Laborers’ Local
1001 differently from similarly situated unions that represent participants in other pension funds
established by the Pension Code and there is no rational basis related to.a legitimate state interest
for this discriminatory treatment of Laborers® Local 1001,

9. Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-215(c)(3) to Laborers’ Fund participants will violate the Equal‘
Protcction Clausc of the United States Constitution causing Laborers® Fund particip;mts,
including Mr. Sencse and other Laborers’ Local 1001 members, and Laborers” Local 1001
irreparable injury for which there is no adequate remedy at law.

COUNTS IV.A TO IV.H CHALLENGING THE ACT’S AMENDM.ENT§ TO
40 ILCS 5/8-138(g-1) AND 40 ILCS 5/8-233(c) ELIMINATING RIGHT TO PENSION

BENEFITS BASED ON A UNION SALARY EARNED
WHILE ON LEAVE OF ABSENCE

~ COUNTIV.A |
Violation of the Pension Benefits Clause of the 1llinois Constitution
(Rochelle Carmichacl, Anthony Lopez, John Mahaney, Joseph Notaro, the CTU, and
IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)
1. Plaintiffs reallcge and specifically incorporate by reference paragraphs-1 through
147 preceding the Counts as this paragraph.
2. Under the Pension Benefits Clause of the [llinois Constitution, the pension

benefits of current Municipal Fund participants constitute an “enforceable contractual

relationship, the benefits of which shall not be diminished or impaired.”
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3. By unilaterally climinating the right of current Municipal Fund participants to
pension benefits based in wholc or in part on a unior salary earned while on lcave of absence,
the Act’s amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) substantially diminish and impair
the vested pension benefits of current Municipal Fund participants in violation of the Pension
Benefits Clause of the llinois Constitution.

4, Municipal Fund’s and Municipal Fund Board’s application of the Act’s
amendments to 40 [LCS 5/8-138(g-1) & 5/8-233(c) to current-Municipal Fund _pariicipants_ will
violate the Pension Benefits Clause of the {llinois Constitution, causing Ms. Carmichael, Mr.
Lopcz, Mr. Mahoney, Mr. Notaro, and other CTU and IBEW Local 2 members and the CTU and
IBEW Local 9 irreparable injury for which there is no adequate remedy at law.

| .COUNT IV.B
Violation of the Contracts Clause of the Illinois Constitution

(Rochelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and
IBEW Local 9 vs. Municipal Fund and Municipal Fund Bonrd)

1. Plaintiffs realicge and specifically incorporate by refercnce paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Pursuant to the Contracts Clause of the Illinois Constitation the Statc shall pass
“[no] taw impairing the obligation of contracts . . ..” Ill. Const. (1970), Art. I, § 16.

3. Pursuant to the Pension Benefits Clause of the 1Hlinois Constitution, pension
benefits provided in the Pension Code arc an enforceable contractual relationship.

4. The Contracts Clause of the Iilinois Constitution restricts defendants from
enforcing laws that substantially impair vested pension benefits provided in the Pension Code.

5. By unilaterally climinating the right of current Municipal Fund participants to

pension benefits based on a union salary earned on a leave of absence, the Act’s amendments to
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| 40 ILCS 5/8-118(g- 1) & 5/8-233(¢) substantially diminish and impair the vested contractual
rights of current Municipal Fund participants.

6. By unilaterally eliminating. the right of its current and former employces to
pension benefits based on a union salary earncd on'a leave of absénce for which the CTU has
made substantial contributions to the Municipal Fund based on.its employces’ union salarics, the
Act's amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(¢) substantially diniinish and impair the
CTU’s vested contractual rights.

7. Municipaf Fund’s and Municipal Fund Board’s application of the Act’s
anﬁendments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) to current Municipal Fund participants
would be neither reasonable nor necessary to the advancement of a legitimate public purpose.

8. Municipal Fund’s and Municipal Fund Board's application of the Act’s
amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(¢) to current Municipal Fund participants will
violate the Contracts Clause of the [llinois Constitution causing Ms. Carmichael, Mr. Lopez, Mr.
Mahoney, Mr. Notaro, and other CTU and IBEW Local 9 members and the CTU and IBEW
Local 9 i‘rr‘cparablc injury for which there is no adequate remedy at faw,

COUNTIV.C
Violation of the Contracts Clause of the United States Constitution

(Rochelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and
IBEW Local 9 vs. Municipal Fund and Municipal Fund Beard)

1. Plaintiffs rcallege and specifically incorporate by reference paragraphs-1 through

{47 preceding the Counts as this paragraph.

2. The Contracts Clause of the United States Constitution declares that.“[n]o state
shall . .. pass any . . . law impairing the obligations of contracts . . ..” U.S. Const. Art. [, § 10.
L3 Pursuant to the Pension Benefits Clausc of the IHinois Constitution, pension

benefits provided in the Pension Code are an enforceable contractual relationship.
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4, The Contracts Clause of the United States Constitution restricts defendants from
enforcing laws that substantially impair vested pension benefits provided in the Pension Code.

5. By unifaterally eliminating the right of current Municipal Fund participants to
pension benefits based on a union salary carned on a Jcave of abs.cncc, the Act’s amendments to
40 TLCS 5/8-138(g-1) & 5/8-233(e) substantially diminish and impair the vested contractual
rights of current Municipal Fund participants.

6. By unilaterally eliminating the right of its current and former employées to
pension benefits based on a union salary earned on a leave of absence for which the CTU has
made substantial contributions to the Municipal Fund based on its employees’ union salarics, the
Act’s amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) substantially diminish and impair the
CTU’s vested contractual rights.

7. Municipal Fund’s and Municipal Fund Board’s application of the Act’s
amendments to 40 ILCS 5/8-138(p-1) & 5/8-233(e) to current Municipal Fund participants
would be neither reasonable nor necessary to the advancement of a legitimate public purpose.

8. Municipat Fund’s and Municipal Fund Board’s application of the Act's
amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) to current Municipal Fund patticipants will
violate the Contracts Clause of the United States Constitution causing Ms. Carmichael, Mr.
Lopez, Mr. Mahoncy, Mt. Notaro, and other CTU and IBEW Loeal 9 members and the CTU and
IBEW Local 9 irreparable injury for which there is no adequate remedy at law,

7 COUNT IV.D |
Violation of the Takings Clause of the [llinois Constitution
(Rochelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and
IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)
1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through

147 preceding the Counts as this paragraph.
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2, Pursuant o the Takings Clause of the Illinois Constitution, “[p]rivate properly
shall not be taken or damaged for public use without just compensation as provided by law.” [1l.
Const. (1970), Art. I, § 15.

3. Current Municipal Fund participants have vested contractual rights to, and a
legitimate, investment backed, expectation that they would receive, the pension benefits
specified in the Pension Code in effect when they first became participants in the Municipal
Fund, and any subsequent improvements to those benefits, and those rights are protected
property under the Takings Clause of the Illinois Constitution.

4. By unilaterally eliminating the right of current Municipal Fund participants to a
pension benefit based on a union salary camed while on |_cave of absence, the Act’s amendments
to 40 ILCS 5/8-138(g-1) & 5/8-233{c) substantially diminish and impair the vested pension
benefits of current Municipal Fund participants without just compensation.

5. Municipal Fund’s and Municipal Fund Board’s application of the Act’s
améndments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) to current Municipal Fund participants will
viclate the Takings Clause of the Illinois Constitution causing Ms. Carmichael, Mr. Lopez, M.
Mahoney, Mr. Notaro, and other CTU and IBEW Local 9 members and the CTU and IBEW
Local 9 irreparable injury for which there is no adequate remedy at law.

COUNT 1V.E
Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution
(Rochelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and
IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)

l. Plaintiffs reallege and specifically incorporate by reference paragraphs | through

147 preceding the Counts as this paragraph.

2. The Takings Clause of the United States Constitution states “private property

[shail not) be taken for public use, without just compensation.” U.S. Const. Amend. V.
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3. The Takings Clause of the United States Constitution is binding on the states
through the 14th Amendment.

4. Current Municipal Fund participants have vested contractual rights to, and a
legitimate, investment backed expectation that thcy would receive, the pension benefits specified
in the Pension Code in effect when they first became participants in the Municipal Fund, and any
subsequent improvements to those benefits, and those rights are protected property under the
14th Amendment and Takings Clause of the United States Constitution.

5. By unilaterally eliminating the right of current Municipal Fund participants to a
pension based on a union salary earned while on leave of absence, the Act’s amendments to 40
[LCS 5/8-138(g-1) & 5/8-233(e) substantially diminish and impair the vested pension benefits of
currcnt Municipal Fund participants without just compensation.

6. Municipal Fund’s and Municipal Fund Board’s application of the Act’s
amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(¢) to cwrrent Municipal Fund participants will

. violate the 14th Amendment of the United States Constitution causing Ms. Carmichael, Me,
Lopez, Mr. Mzhoney, Mr. Nétaro, and other CTU and IBEW Local 9 members and the CTU and
[BEW Local 9 irreparable injury for which there is no adequate remedy at law.

Violation of the Equal Protection Clause of the Illinois Constitution
(Rochelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and
IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)

| Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the Illinois Constitution provides that “[n]o

person shall . .. be denied the equal protection of the laws.” [1l. Const, (1970) Art. I, § 2.
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3. The Acl’s amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) climinale the right
of Municipal Fund participants to pension benefits based on a union saiary earned while.on a
leave of absence.

4. After the Act, individuals similarly situated to Municipal Fund participants in all
material respects who are participarits in othier pension funds established by the Pension Code
continue to have the right to pension benefits based ona union salary carned while on a leave of
absence.

5. In order to rcceive any credit in the Municipal Fund for employment with a union
while on a leave of absence, the Pension Code following the Act’s amendments also requires
Municipal Fund patticipants or their union employers, including the CTU and TBEW Local 9, to
make or have madc contributions to the fund bascd on the participant’s union salary whilc
allowing the participant to reeeive a pension benefit based only on'a lower municipal salary
earried before the leave of abscnce.

6. Afler the Act, on information and belief, no other similarly situated public
pension fund participant or employer (with the exception of similarly situated Laborers’ Fund
participants and union employers) covered by the Pension Code are required to make. or have
made contributions to the funds based on one salary while being allowed to receive a pension
benefit based only on somc other lower salary.

7. The Act’s amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(&:) treat Municipal
Fund participants, who earn or earned salaries from a union while on a leave of absence, and
their union employers, including Ms. Carmichael, Mr. Lopez, Mr. Mahoney, and Mr. Notaro,
and other CTU and IBEW Local 9 members and the CTU and IBEW Local 9 differently from

other similarly situated Municipal Fund participants and employers and differently from
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similarly situated participants and employers (including union employers) covered by other
pension funds established by the Pension Code, and there is no rational basis related fo a
legitimate state interest for this discriminatory teeatment of certain Municipal Fund participants
and their union cmploycrs. |
8. Municipal Fund’s and M‘u‘nici_pal Fund Bozu_'d’s application of the Act’s

amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) to Municipal Fund participants and their
union employers will violate the Equal Protection Clause of the [llinois Constitution causing Ms.
Carmichael, Mr. Lopez, Mr. Mahoney, Mr. Notaro, and other CTU and IBEW Local 9 members
‘and the CTU and IBEW Local 9 irreparable injury for which there is no adequate remedy. at law.

‘ COUNTIV.G

Violation of the Equal Protection Clause of the United States Constitution

(Rochclle Carmichael, Anthony Lopcz, John Mahoncy, Joscph Notaro, the CTU, and
[BEW Local 9 vs. Muaicipal Fund and Municipal Fund Beard)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the United States Constitution pr‘oQides‘ that no
state shall “deny to aily person within its jurisdiction the equal protection of the laws.” U.S.
Const., Amend. X1V, § 1,

3. The Act’s amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(e) eliminate the right
of Municipal Fund participants to pension benefits based on a union salary carned whilc on.a
leave of absence.

4, After the Act, individuals similarly Situated to Mu‘nicipal Fund participants in all
material respects who are participants in other pension funds established by the Pension Code
continue to have the right to pension t-)eneﬁts based on a union salary eamed while on a leave of

absence.
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5. In order to reccive any credit in the Municipal Fund for cmiployment with a union
while on a leave of absence, the Pension Code following the Act’s amendments also requires
Municipal Fund pariicipants or their union employcrs, including the CTU and IBEW Local 9, to
make or have made contributions to 1h‘e fund based on the participant’s union salary while
allowing the participant to receive a pension benefit based only on a lower municipal salary
earned before the leave of absence.

6. After the Act, on information and belief, no other similarly situated public
pension fund participant or cmployer (with the exception of similarly situated Laborers® Fund
participants and union employers) ¢overced by the Pension Code is required to make or have
made contributions to the furids based on one salary while being allowed to receive a pension
benefit bused only on some other lower salary.

7. The Act’s amendments 1o 40 [LCS 5/8-138(g-1) & 5/8-233(¢) treat Municipal
Fund participants, who ¢arn or earned salaries from a union while on a lcave of absence, and
their union employers, including Ms. Carmichael, Mr. Lopez, Mr. Mahoney, Mr. Notaro, and
other CTU and IBEW Local 9 members, the CTU, and IBEW Local 9 differently from other
similarly situated Municipal Fund participants and employers and differently from similarly
situated participants and cmployers (including union employcrs) covered by other pension funds
established by the Pension Code, and there is no rational basis related to a legitimate state
interest for this discriminatory treatment of écrtain Municipal Fund participants and their union
employers.

8. Municipal Funid’s and Municipal Fund Board’s application of the Act’s
amendments to 40 ILCS 5/8-138(g-1) & 5/8-233(¢) to Municipal Fund participants and their

union employers will violatc the Equal Protection Clausc of the United States Constitution
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causing Ms. Carmichacl, Mr. Lopez, Mr, Mahoncy, Mr. Notaro, and other CTU and IBEW Local
9 members and the CTU and IBEW Local 9 irreparable injury for which there is no adequate
remedy at law.

Yiolation of the Separation of Powers Clause of the [llinois Constitution

(Rochelle Carmichael, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and
IBEW Local 9 vs. Municipal Fund and Municipal Fund Board)

1. Plaintiffs.reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Scparation of Powers Clause of the [1linois Constitution provides that: “The
legislative, executive and judicial branches arc separate. No branch shall exercise powers
properly belonging to another.” Ill. Const. (1970) Art. I1, § 1.

3. The Separation of Powers Clause prohibits the Illinois General Asse.m‘bly from
exercising a power that is judicial in character.

4, Once a statute has been lawfully enacted, the judicial branch alone has the power
to definitively construe and interpret the statute and any conflict with other legislative
enactments and to adjudicate the rights of partics under the statute.

5. Before the passage of the Act, the clear statutory language of 40 ILCS 5/8-138 &
5§/8-226 gave Municipal Fund participants the right to calculate their salary base for pension
purposes using a union salary eamed while on a leave of absence and, on information and belief,
these statutes were consistently interpreted to grant Municipal Fund participants that right.

6. The Act amended 40 ILCS 5/8-138(g-1) and added a ncw pa;ragraph (e) t0 40
ILCS 5/8-233 stating that Articie 8 of the Pension Code “shall not be construed™ to authorize

Municipal Fund participants to calculate their salary base for pension purposes using a union
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salary camed while on a leave of absence. The Act further provides that this “subsection (€)isa
declaration of existing law and shall not be construed as a new enactment.”

7. The General Assembly adopted the amendments to 40 ILCS 5/8-138(g-1) & 5/8-
233 in order to require the Municipal Fund Board to retroactively rcdupc the pension amounts
previously approved by the board for certain union officials because of a public controversy
concerning the size of their pensions. In any case that might arise before the courts conceming
those uﬁion officials’ pension benefits, the General Assembly also intended to deny the courts
the power to interpret independently the language of the Pension Code as it existed before the
Act,

8. By stating that the Act’s amendments are a “declaration of existing law .and shall
not be construed as a new enactment™ the Act, in violation of the Separation of Powers Clause of
the lllinois Constitution, purports to retroactively interpret the statutory language of Article 8 of
the Pension Code and to deny the judicial branch of government the power to interpret and
apply, consistent with the Pension Benefits Clause, the clear statutory language adopted by a
prior Gencral Assembly.

9. .Munici.pal Fund’s and Municipal Fund Board’s retroactive application of the
Act’s amendments to 40 ILCS 5/8-138(g-1) and 40 ILCS 5/8-233(e) to current Municipal Fund
participants so as to deny them the right to calculate their salary base for pension purposes using
a unjon salary eamed while on a leave of absence will violate the Separzition. of Powers Clause of
the Itlinois Constitution causing Ms. Carmichacl, Mr. Lopez, Mr. Mahoney, Mr. Notaro, and
other CTU and IBEW Local 9 members and the CTU and IBEW Local 9 irreparable injury for

which there is no adequate remedy at law.
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COUNTS V.ATO V.H CHALLENGING THE ACT’S AMENDMENTS TO 40 ILCS
S/18-134(1-1) & 40 ILCS 5/11-217{¢} ELIMINATING RIGHT TO PENSION
BENEFITS BASED ON A UNION SALARY EARNED
WHILE ON LEAVE OF ABSENCE

COUNT V.A.
Violation of the Pension Benefits Clause of the Illinois Constitution
(Oscar Hall, Michael Senese, David Torres, and Laborers® Local 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

I. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Under the Pension Benefits Clause of the ltlinois Constitution, the pension
benefits of curcent Laborers” Fund participants constifute an “enforceable contractual
relationship, the benefits of which shall not be diminished or impaired.”

3 By unilaterally eliminating the right of current Lahorers’ Fund participants to
pension benefits based on a union salary carned while on a leave of absence, the Act’s
amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(e) substantially diminish and impair the
vested pension benefits of current Laborers® Fund participants in violation of the Pension
Benefits Clause of the Illinois Constitution.

4, Laborers® Fund’s and Laborers’ Fund Board’s application ot the Act's
amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(e) to current Laborers’ Fund participants will
violate the Pension Bencfits Clause of the Illinois Constitution, causing Mr. Hall, Mr. Senese,
Mr. Torzes, und other Laborers’ Local 1001 members and Laborers’ Locals 1001 irrcparablc

injury forwhich there is no adequate remedy at law.
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COUNT V.B
Yiolation of the Contracts Clause of the Illinois Constitution
(Oscar Hall, Michael Senesc, David Torres, and Laborcers' Local 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reailege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Pursuant to the Contracts Clause of the lilinois Constitution the State shall pass
“[no]_ taw impairing the obligation of contracts . . ..” [ll. Const. (1970); Art. I, § 16.

3. Pursuant to the Pension Benefits Clause of the 1llinois Constitution, pension
benefits provided in lh;'. Pension Code are an enforceable contractual relationship.

4, The Contracts Clause of the llinois Constitution restricts defendants from
enforcing laws that.'substantially-r impair vested pension benefits provided in the Pension Code.

5; By uniilaterally climinating the right of current Laborers” Fund participants to
pension bencfits based on a union salary earmned while on a lcave of absence, the Act’s
amendments to 40 ILCS 5/11-134(f-1) & 5/11-2 17(,c)‘substantially diminish and imphir the
vested pension benefits of current Laborers’ Fund participants.

0. By unilaterally eliminating the right of their current and former employees to
pension benefits based on a union salary earned on a Icave of absence for which Laborers’ Local
1001 has made substantial contributions to the Lahorers’ Fund based on their respective
employees’ union saIarics, the Act’s amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(¢)
substantially diminish and impair Laborers’ Local 1001°s vested contractual rights.

7. Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(¢) to current Laborers® Fund participants

would be neither reasonable nor necessary to the advancement of a legitimate public purpose.
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8. Laborers’ Fund’s and Laborers’ Fund Board's application of the Act’s
-amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(¢) to current Laborers’ Fund participants will
violate the Contracts Clause of the IHlinois Constitution causing Mr. Hall, Mr. Senese, Mr.
Torres, and other Laborers® Local 1001 members and Laborers’ Local 1001 irrcparable injury for
which there is no adequate remedy at law.
COUNT V.C \
Violation of the Contracts Clause of the United States Constitution

{Oscar Hall, Michael Senese, David Torres, and Laborers’ Locai 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reallege and specifically incorporale by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Contracts Clause of the Uniled States Constitution declares that “[n]o state
shall . . .'pass any . . . law impairing the obligations of contracts . . .”” U.S. Const. Art. 1, § 10.

3. Pursuant to the Pension Benelits Clause of the Iilinois Constitution, pension
benefits provided in the Pension Code are an enfotceable contractual refationship.

4. The Contracts Clause of the United States Constitution restricts defendants from
enforcing laws that substantially impair vested pension benefits provided in the Pension Code.

5. By unilaterally eliminating the right of current Laborers’ Fund participants to
pension benefits based on a union salary eamed while on a ieave of absence, the Act’s
amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(c) substantially diminish and impair the
vested pension benefits of current Laborers’ Fund participants.

6. By unilaterally climinating the right of their current and former employees to
pension benefits based on a union salary earned on a leave of absence for which Laborers’ Local

1001 has made substantial contributions to the Laborers’ Fund based on its employees® union
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salarics, the Act’s amendments to 40 ILCS 5/11-134(f1) & 5/11-217(c) substantially diminish
and impair Laborers’ Local 1001’s vested contractual rights.

7. Laborers’ Fund’s and Laborers® Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(c) to currcnt Laborers’ Fund participants
would be neither reasonable nor necessary to the advancement of a legitimate public purpose.

8. Laborers’ Fund’s and Laborers’ Fund Board’s application ;)f.'.the Act’s
amendments to. 40 ILCS 5/11-134(f-1) & 5/11-217(e) to current Laborers’ Fund participants will
violate the Contracts Clause of the lllinois Constitution causing Mr. Hall, Mr, Sciiese; Mr.
Torres, and other Laborers® Local 1001 members and Laborers® Local 100! irceparable injury for
which there is no adequate remedy at law.

Violation of the Takings Clausc of the Illinois Constitution
(Oscar Hall, Michael Scnese, David Torres, and Laborers’ Loeal 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

L. Plaintiffs reallege and specifically incorporate by reference paragraphs | through
147 preceding the Counts as this parégr'aph.

2. Pursuant to the Takings Clause of the Illinois Constitution, “[p]rivate property
shall not be taken or damaged for public use without just compensation as provided by law.” lIL.
Const. (1970), Art. 1, § 15.

3. Current Laborers’ Fund participants have vested contractual rights to, and a
legitimate, investment backed expectation that they would reccive, the pension benefits specified
in the Pension Code in effect when they first became participants in the Laborers’ Fund, and any

subsequent improvements to those benefits, and those rights are protected property under the

Takings Clause of the Illinois Constitution.
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4, By unilatcrally climinating the right of current Laborers’ Fund participants and
retirees to pension benefits based on a union salary earned while on a feave of absence, the Act’s
amendments to 40 [LCS 5/11-134(f-1) &.5/11-217(¢) substantially diminish and impair the
vested pension benefits of current Laborers® Fund participants without just compensation.

5. Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments to 40 1ILCS 5/11-134(f-1) & 5/11-217(e) to current Laborers’ Fund participants wiil
violate the Takings Clause of the lllinois Constitution causing Mr. Hall, Mr. Senese, Mr. Torres,
and other Laborers™ Local 1001 members and Laborers® Local 1001 irreparable injury {or which

there 15 no adequate remedy at law.

COUNT V.E
Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution

(Oscar Hall, Michacl Scnesc, David Torres, and Laborers® Loca! 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Takings Clause of the United States Constitution states “private property
[shall not] be taken for public use, without just compcnsation!” U.S. Const. Amend. V.

3. The . Takings Clause of the United States Constitution is binding on the states
through the 14th Amendment.

4, Current Laborers’ Fund participants have vested contractual rights to, and a
legitimate, investment backed expectation that they would receive, the pension benefits specified
in the Pension Code in effect when they first became participants in the Laborers” Fund, and any
subsequent improvements to those benefits, and those rights are protected p:rOperty under the

14th Amendment and Takings Clause of the United States Consiitution.
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5. By unilaterally eliminating the right of current Laborers® Fund participants to
pension benefits based on a union salary earned while on a leave of absence, the Act's
amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(e) substantially diminish and impair the
vested pension benefits of current Laborers’ Fund participants without just compensation.

6. Laborers’ Fund’s and Laborers” Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(e) to currcnt Laborers’ Fund participants will
violate the 14th Amendment of the United States Constitution causing Mr. Hall, Mr. Senese, Mr.
Torres, and other Laborers’ Local 1001 members and Laborers® Local 1001 irrcparublc]inj ury for
which there is no adequate remedy at law.

Violation of the Equal Protection Clause of the Iliinois Constitution:
(Oscar Hall, Michacl Scnese, David Torres, and Laborers’ Local 1001
vs. Laborers’ Fund and Laborers® Fund Bourd)

1. Plaintiffs reallege ﬁnd specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the Illinois Constitution provides that “[n}o
person shall . . . be denied the equal protection of the taws.” I1. Const. (1970) Art. 1, § 2.

3. ‘The Act’s amendments to 40 ILCS 5/11-134(f-1) & 5/1 'I~217(e). eliminate the
right of Laborers’ Fund participants to pension benefits based on a union salary earned while on
a lcave of abscnee.

4. After the Act, individuals similarly situated to Laborers’ Fund participants 'in all
material respects who are participants in other pension funds cstablished by the Pension Code

continue to have the right to pension benefits based on a union salary eamed while on a leave of

absence.
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5. In order to receive any credit in the Laborers® Fund for employment with a union
while on a leave of absence, the Pension Code foliowing the Act’s amendments aiso.reqpires
Laborers’ Fund participants or their union émployers, including Lahorers’ Local 1001, to make
or l;la.vc madc contributions to the fund based on.the participant’s union salary while allowing the
participant to receive a pension benefit based only on a lower municipal salary eamed before the
leave of absence.

6. After the Act, on information and belief, no other similarly situated public
pension fund participant or employer (with the exception of similarly situaied Municipal Fund
participants and union employcrs) covered by the Pension Code are required to make or have.
made contributions to the funds based on one salary while being allowed to receive a pension
benefit based only on some other lower salary.

7. The Act’s amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(c) treat Laborers’
Fund participants, who earn or earncd salaries from a union while on a leave of absence, and
their union employers, including Mr. Hall, Mr. Senese, Mr. Torres, and other Laborers’ Local
1001 members and Laborers* Locat 1001 differently from other similacly situated Laborers®
Find participants and employers and differently from similarly situated participants and
employers (including union employers) covered by other pension funds established by the _
Pension Code, and there is.no rational basis related to a legitimate statc interest for this
discriminatory treatment of certain Laborers’ Fund participants and their union employers.

8. Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments to 40 [LCS 5/11-134(f-1) & 5/11-217(e) to Laborers’ Fund participants and their

union employers will violate the Equal Protection Clause of the Illinois Constitution causing Mr.
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Hall, Mr. Senese, Mr. Torres, and other Laborers’™ Local 1001 members and Laborers® Local
1001 irreparable injury for which there is no adequate remedy at law.
COUNT V.G
Violation of the Equal Protection Clause of the United States Constitution

{Oscar Hall, Michael Sencse, David Torres, and Laborers’ Local 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

I. Plaintiffs reallege and specifically incorporate by reference paragraphs | through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the United States Constitution provides that no
state shall “deny to any person within its jurisdiction the equal protection of the laws™ U.S.
Const., Amend. XIV, § 1.

3 The Equal Protection Clause of the Illinois Constitution provides that “[n]o
person shall . . . be denicd the equal protection of the laws.” Il Const. (1970).Art. I, § 2.

4. The Act’s amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(c) eliminate the
right of Laborers’ Fund participants to pension benefits based on a union salary eamed while on
a leave of absence.

5. After the Act, individuals similarly situated to Laborers’ Fund participants in all
material respects who are participants in other pension funds established by the Pension Code
continue to have the right to pension benefits based on a union salary earned while on a leave of
absence.

6. In order to receive any credit in the Laborers’ Fund for employment with a union
whilc on a leave of absence, the Pension Code following the Act’s amendments also requires
Laborers’ Fund participants or their union employers, including Laborers® Local 1001, to make

or have made ¢ontributions to the fund based on the participant’s union salary while allowing the
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participant to receive a pension benelit based only on a lower municipal salary eamed before the
leave of absence.

7. After the Act, on information and belief, no other similarly situated public
pension fund participant or employer (with the exception of similarly situated Municipal Fund
participants and union employers) covered by the Pension Code are required to make or have.
made contributions to the funds based on one salary while being allowed to receive a pension
benefit based only on some other lower salary,

8. The Act’s amendments o 40 ILCS 5/11-134(f-1) & 5/11-217(e) treat Laborers®
Fund participants, who earn or earned salaries from a union while on a lcave of absence, and
their union employers, including Mr. Hall, Mr. Senese, Mr. Torres, and other Laborers’ Local
1001 mcmbers and Laborers” Local 1001 differently from other similarly situated Laborcers?
Fund participants and employers and differently from similarly situated participants and
employers (including union employers) covered by other pension funds established by the
Pension Code, and there is no rational basis related to a legitimate state interest for this
discriminatory treatment of certain Laborers® Fund participants and their union employers.

9. Laborers’ Fund’s and Laborers’ Fund Board's application of the Act’s
amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(e) to Laborers’ Fund participants and their
union employers will violate the Equal Protection Clause of the United States Constitution
causing Mr. Hall, Mr. Senese, Mr. T orres.;, and other Laborers’ Local 1001 members and

Laborers’ Local 1001 irreparable injury for which there is no adequate remedy at law.
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Violation of the Separation of Powers Clause of the 1llinois Constitution
(Oscar Hall, Michael Senese, David Torres, and Laborers® Local 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2, The Scparation of Powers Clause of the 1llinois Constitution provides that; ““l‘"hc
legislative, executive and judicial branches arc separate. No branch shall exercise powers
properly belonging to another.” [1I. Const. (1970) Art. I, § 1.

3. The Separation of Powers Clause prohibits the linois General Assembly from .
exercising a power that is judicial in character.

4. Once a statute has been lawfully enacted, the judicial branch alone has the power
to definitively construe and intcrpret the statute and any conflict with other legislative
enactments and to adjudicate the rights of parties undcr the statute.

5. Before the passage of the Act, the clear statutory language of 40 ILCS 5/11-134 &
5/11-215 gave Laborers’ Fund participants the right to calculate their salary base for pension
purpuses using a union salary earned while on a leave of absence and, on information and belick,
these statutes were consistently interpreted to grant Laborers’ Fund participants that right.

6. The Act amended 40 ILCS 5/11-134(f-1) and added a new paragraph (e) to 40
5/11-217 stating that Article 11 of the Pension Code “shall not be construed” to authorize
Laborers’ Fund participants to calculale their salary base for pension purposes using a union
salary eamed while on a leave of absence. The Act further provides that this “subsection (g) is a
declaration of existing law and shall not be construed as a new enactment.”

7. The General Assembly adopted the amendments to 40 ILCS 5/11-134(f-1).&

5/11-217 in order to require the Laborers’ Fund Board to retroaclively reduce the pension
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amounts previously approved by the board for certain union officials because of a public
controversy concerning the size of their pensions. In any case that might arise before the courts
concerning those union officials’ pension benefits, the General Assembly also intended to deny
the courts the power to interpret indcpendently the language of the Pension Code as it existed
before the Act.

8. By stating that the Act’s amendments are a “declaration of existing law and shatl
nof be construed as a new enactment” the Act, in violation of the Separation of Powers Clause of
the [ilinois Coastitution, purports (o retroactively interpret the statutory language of Article 11 of
the Pension Code and to deny the judicial branch of government the power to interpret and
apply, consistent with the Pension Benefits Clause, the ciear statutory language adopted by a
prior General Assembly.

9. | Laborers’ Fund's and Laborers’ Fund Board’s retroactive application of the Act’s
amendments to 40 ILCS 5/11-134(f-1) & 5/11-217(e) to current Laborers’ Fund participants so
as to deny them the right to calculate their salary base for pension purposes using a union salary
carned while on a leave of absence will violate the Separation of Poweis Clause of the Illinois
Constitution causing Mr. Hall, Mr. Senese, Mr. T'orres, and other Laborers’ Local 1001 members
and Lahorers’ Local 100! irreparable injury for which there is no adequafe remedy at law.

COUNTS VI.A TO VI.H CHALLENGING THE ACT’S AMENDMENTS TO

40 1LCS 5/8-226 CHANGING THE DEFINITION OF “ANY PENSION PLAN
ESTABLISHED BY THE LOCAL LABOR ORGANIZATION”

COUNT VLA
Violation of the Pension Benefits Clause of the Illinois Constitution
(John Mahoney, Joseph Notaro, and IBEW Local 2 vs.
Municipal Fund and Municipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through

147 preceding the Counts as this paragraph.
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2. Undcr the Pension Benefits Clause of the Illinois Constitution, the pension
benefits of current Municipal Fund participants constitute an “enforceable contractual
relationship, the benefits of which shall not be diminished or impaired.”

3. By unilaterally eIiminatin‘g‘ the right of current Municipal Fund participants to
receive credit in the fund for employment With IBEW Local 9, if the participant receives credit.
for the same time in a pension plan established by an organization affiliated with IBEW Local 9,
the Act’s amendments to 40 ILCS 5/8-226 substantially diminish and impair the vested pension
benefits of current Municipal Fund participants in violation of the Pension Benefits Clause of the
lilinois Constitution.

4. Municipal Fund’s and Municipal Fund Board’s application of the Act’s new
definition of the phrase “any pension plan established by the local labor organization” in 40
IL.CS 5/8-226 to current Municipal Fund participants will violate the Pension Beneflis Clause of
the Tllinois Constitution, causing Mr. Mahoney, Mr. Notaro, and other IBEW Local 9 members
and IBEW Local 9 irreparable injury for which there is no adequate remedy at law..

COUNT VL.B
Violation of the Contracts Clause of the Illinois Constitution

(Joha Mahoney, Joseph Notaro, and IBEW Local 9 vs.
Municipal Fund and Municipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Pursuant to the Contracts Clause of the Itlinois Constitution the State shall pass
“[no] law impairing the obligation of contracts . . ..” [ll. Const. (1970), Art. I, § 16.

3. Pursuant to the Pension Benefits Clause of the Illinois Constitution, pension

benefits provided in the Pension Code are an enforceable contractual relationship.
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4. The Contracts Clause of the [llinois Constitution restricts defendanis (rom
enforcing laws that substantially impair vested pension benefits provided in the Pension Code.

5. Ry unilaterally eliminating the right of current Municipal Fund participants to
receive credit in the fund for employment with [IBEW Local 9, if the participant receives credit
for the same time in a pension plan éstablished by an organization aftiliated with IBEW Local 9,
the Act’s amendments to 40 ILCS 5/8-226 substantially diminish and impair the vested
contractual rights of current Municipal Fund participants.

6. Municipal Fund’s and Municipal Fund Board’s application of the Act's
amendments to 40 [LCS 5/8-226 to current Municipal Fund participants would be neither
reasonable nor necessary to the advancement of a legitimate public purpose.

7. ‘Municipal Fund’s and Municipal Fund Board’s éppliction.oi’thcAct:’s
amendments to 40 ILCS 5/8-226 to current Municipal Fund participants will violate the
Contraets Clausc of the Illinois Constitution causing Mr. Mahoney, Mr Notaro, and other IBEW
Local 9 members and IBEW Local 9 in.'gparable injury for which there is no adequate remedy at
law.

COUNT VI.C
Violation of the Contracts Clause of the United States Constitution

(John Mahoney, Joseph Notaro, and IBEW Local 9 vs.
Municipal Fund and Municipal Fund Board)

L. Plaintiffs reallege and specifically incorporate by reference paragraphs | through
147 preceding the Counts as this paragraph.

2. The Contracts Clause of the United States Constitution declares that “{n]o state
shall. .. pass any ... . law impairing the obligations of contracts . . .." U.S. Const. Art. I, § 10.

3. ‘Pursuant to the Pension Benefits Clause of the [llinois Cohslitulion, pension

benefits provided in the Pension Code are an enforceable contractual refationship.
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4, The Contracts Clause of the United States Constitution restricts defendants from
enforcing laws that substantially impair vested pension benefits provided in the Pension Code.

5. By unilaterally eliminating the right of current Municipal Fund participants to
receive credit in the fund for employment with IBEW Local 9, if (he participunt receives eredil
for the same time in a pension plan established by an organization affiliated with IBEW Local 9,
the Act’s amendments to 40 ILCS"5/8-226 substantially diminish and impair the vested
contractual rights of current Municipal Fund participants.

6. Municipal Fund’s and Municipal Fund Board’s application of the Act’s
amendments to 40 ILCS 5/8-226 to current Municipal Fund participants would be neither
reasonable nor nccessary to the advancement of a legitimate public purpose.

7. Municipal Fund’s and Municipal Fund Board's application of the Act’s
amendments to 40 ILCS 5/8-226 to currént Municipal Fund participants will violate the
Contracts Clause of the United States Constitution causing Mr. Mahoney, Mr. Notaro, and other
IBEW Local 9 members and IBEW Local 9 irreparable injury for which there is no adequate
remedy at law,

COUNT VLD
Violation of the Takings Clause of the Illinois Constitution
(John Mahoney, Joseph Notaro, and IBEW Local 9 vs.
Municipal Fund and Municipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as'this paragraph,

2. Pursuant to the Takings Clause of the Illinois Constitution, “[p]rivate property

shall not be taken or damaged for public use without just compensation as provided by law.” IIL.

Const. (1970), Art. 1, § 15,
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3 Current Municipal Fund participants lrave vested contractual rights to, and a
legitimate, investment backed expectation that they would receive, the pension benefits specified
in the Pension Code in effect when they first hecame participants it the Municipal Fund, and any
subsequent improvements to those benefits, and those rights are protected property under the
Takings Clause of the Illinois Constitution.

4, By unilaterally eliminating the right of current Municipal Fund participants to
receive credit in the fund for employment with [BEW Local 9, if the participant receives credit
for the same time in a pension plan established by an organization affiliated with IBEW Local 9,
the Act’s amendments to 40 ILCS 5/8-226 substantially diminish and impair the vested pension
benefits of current Municipal Fund participants without just compensation.

5. Municipal Fund's and Municipal Fund Board’s application of the Act’s
amendments to 40 ILCS 5/8-226 to current Municipal Fund participants will violate the Takings
Clause of the lllinois Constitution causing Mr. Mahoney, Mr. Notaro, aond other IBEW Local 9
members and IBEW Local 9 irreparable injury for which there is no adequate remedy at law.

COUNT VLE
Violation of the 14th Amendment (Unlawful Taking) of the United States Constitution
(John Mahoney, Joseph Notaro, and IBEW Local 9 vs.
Municipal Fund and Municipal Fund Board)
1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through

147 preceding the Counts as this paragraph.

2. The Takings Clause of the United States Constitution states “private property
[shall not] be taken for public use, without just compensation.” U.S. Const. Amend. V.

3 The Takings Clause of the United States Constitution is binding on the states

through the 14th Amendment.
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4, Current Municipal Fund participants have vested contractual rights to, and a
legitimate, investment backed expectation that they would reccive, the pension benefits specified
in the Pension Code in effect when they first became participants in the Municipal Fund, and any
subscquent improvements to those benefits, and thosc rights are protected property under the
14th Amendment and Takings Clause of the United States Constitution.

5. By unilaterally eliminating the right of current Municipal Fund participants to
receive credit in the fund for employment with IBEW Local 9, if the participant receives credit
for the same time in a pension plan established by an organization affilisted with IBEW Local 9,
the Act’s amendments to 40 ILCS 5/8-226 substantially diminish and impair the vested pension
bencfits of current Municipal Fund parlicipants without just comp‘)cnsation.‘

6. Municipal Fund’s and Municipal Fund Board’s application of the Act’s
amendments to 40 ILCS 5/8-226 to current Municipal Fund participants will violate the 14th
Amendment of the United States Cc;nstitution causing Mr, Mahoncy, Mr. Notaro, and other
IBEW Local 9 members and IBEW Local 9 irreparable injury for which there is no adequate
remedy at faw.

Violation of the Equal Protection Clause of the Illinois Constitution

(John Mahoncy, Joseph Notaro, and IBEW Local 9 vs.
Municipal Fund and Municipal Fund Board)

1. Plaintiffs rcallege and specifically incorporatc by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. ‘The Equal Protection Clause of the 1llinois Constitution provides that“[n]o
personshall . .. be denied the equal protection of the laws.” Ill. Const. (1970) Art. [; § 2.l

3. The Act’s ainendments to 40 ILCS 5/8-226 ¢liminate the right of current

Municipal Fund participants to receive credit in the fund for cmployment with IBEW Local 9 if
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the participant receives credit for the same time in a pension plan established by an organization
affiliated with IBEW Local 9.

4. After the Act, individuals similarly situated to Municipal Fund participants in all
material respeets who arce participants in other pension funds established by the Pension Code
continue to have the right to receive credit in the respective funds. for employment with unions
when the participant receives credit for the same time in a pension plan established by an
organization. affiliated with the union employer.

5. The Act treats Municipal Fund participants, including Mr. Mahoney.and Mr.
Notaro, differently from similarly situated individuals who are participants in other pension
funds established by the code, and there is no rational basis related to a legitimate state interest
for this discriminatory treatment of Municipal Fund participants.

6. Municipal Fund’s and Municipal Fund Board’s application of the Act's
amendments to 40 [LCS 5/8-226 to Municipal Fund participants will violat¢ the Equal Protection
Clause of the Illinois Constitution causing Mr. Mahoney, Mr. Notaro, and other IBEW Local 9
members and IBEW Local 9 irreparable injury for which there is no adequate remedy at law.

COUNT VL.G.
Violation of the Equal Protcction Clause of the United States Constitution
(Fohn Mahoney, Joseph Notaro, and IBEW Local 9 vs.
Municipal Fund and Municipal Fund Board)

1. Plaintiffs realicge and speeifically incorporate by"rcfércncc paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the United States:Constitution provides that no

state shal] “deny to any person within its jurisdiction the equal protection of the laws.” U.S.

Const., Amend. XIV, § 1.
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3. The Act’s amendments to 40 ILCS 5/8-226 eliminatc the right of current
Municipal Fund participants to receive credit.in the fund t‘or,employmen_t with IBEW Local 9 it
the participant receives credit for the same time.in a pension plan establistied by an organization
affiliated with IBEW Local 9.

4, After the Act, individuz;ls similarly situated to Municipal Fund participants in all
material respects who are participants in other pension funds established by the Pension Code
continue to have the-right to receive credit in the respective funds for employment with unions
when the participant receives credit for the same time irf a pension plan established by an
organization affiliated with the union employer.

5. The Act treats Municipal Fund participants, including Mr. Mahoney and Mr.
Notaro, differently from similarly situated individuals who are participants in other pension
funds established by the code, and there is no rationﬁi basis rclated (o-a legitimate, state interest
for this discriminatory treatment of Municipal Fund participants.

6. Municipa! Fund’s and Municipal Fund Board’s application of the Act’s
amendments to 40 ILCS 5/8-226 to Municipal Fund participants will violate the. Equal Protection
Clause of thie United States Constitution causing Mr. Mahoney, Mr. Notaro, and other IBEW
Local 9 members and IBEW Local 9 irreparable injury for which there is no adequate remedy at

law,

COUNT VL.H
Violation: of the Separation of Powers Clause of the Hlinois Constitution
(John Mahoncey, Joseph Notaro, and IBEW Loc¢al 9 vs.
Municipal Fund and Municipal Fuad Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through

147 preceding the Counts as this paragraph.
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2. The Separation of Powers Clause of the Illinois Constitution provides that: “The
legislative, executive and judicial branches are separate. No branch shall exercise powers
properly belonging to another.” Til. Const. (1970) Art. IT, § 1.

3 The Scparation of Powers Clause prohibits the [llinois General Assembly from
exercising a powet.that is judicial in character.

4, Once a statute has been lawfully enacled, the judicial branch alone has the power
to definitively construe and interpret the statute and any conflict with other legislative
enactments and to adjudicate the rights of parties under the statutc.

5. ‘Before Lhe passage of the Act, the 40 ILCS 5/8-226(c)(3) proviso limited
Municipal Fund pahicipants’ right to receive credit in the fund for employment with a local labor
organization while on a lcave of absencc only if the participant received eredit for the same time.
in “any pension plan established by the.local labor organization.”

6. _ Also before passage of the Act, the Pension Code did not provide a statutory
definition of the phrage “any. pension plan established by the local labor otganization,” and on
information and belief, the 40 ILCS 5/8-226(c)(3) provise was universally interpreted to apply
only to pension plans created by a “local labor organization™ itselt for.its own employees and not
to any other pension plans,

7. The Act amended 40 ILCS 5/8-226 providing, for the first time, a statutory
detinition of the-phrase “any pension plan established by the local fabor organization” and stating
that this “definition of this phrase is a declaration of existing law and shall not be construed as a
new enactment.”

8. The General Assembly adopted this new definition of the phrase “any pension

plan established by the local labor organization” in order to require the Municipat Fund Board to
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retroactively reduce the pension amounts previously approved by the board for certain union
officials because of a public controversy conceming the size of their pensions. In arny case that
might arise before the courts concerning those union officials® pension benefits, the General
Assembly also intended to deny the courts the power to interpret independently the language of
the Pension Code as it existed before the Act.

9. By stating that the Act’s new definition of the phrase “any pension plan
established by the local labor organization” is a “declaration of existing law and shall not be
construed as a new enactment”™ the Act, in violation of the Separation-of Powers Clause of the
lllinois Constitution, purports to retroactively interpret the statutory language of Article 8 of the
Pension Code and to deny the judicial branch of government the power 10 interpret and apply,
consistent with the Pension Benefits Clausc, the clcar statutory language adopted by a prior
General Assembly.

10.  Municipal Fund’s-and Municipal Fund Board’s application of the Act’s
amendments to 40 ILCS 5/8-226 purporting to change retroactively the interpretation of the
statutory phrase “any pension plan established by the local labor organization™ to current
Municipal Fund participants will violate the Separation of Powers Clause of the Illinois
Constitution causing Mr. Mahoney, Mr. Notaro, and other IBEW Local 9 members and IBEW

Local 9 imreparable injury for which there is no adequate remedy at faw.
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COUNTS VILA TO VILH CHALLENGING THE ACT'S AMENDMENTS TOQ
40 ILCS 5/11-215 CHANGING THE DEFINITION OF “ANY PENSION PLAN
ESTABLISHED BY THE LOCAL LABOR ORGANIZATION”

COUNT VILA
Violation of the Pension Benefits Clause of the Illinois Constitution
{Oscar Hall, Michael Sencse, David Torres, and Laborers® Local 1001
vs. Laborers® Fund and Laborers' Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Under the Pension Benefits Clause of the illinois Constitution, the pension
bencfits of current Laborers’ Fund participants constitute an “cnforccable contractual
relationship, the benefits of which shall not be diminished or impaired.”

3. By unilaterally eliminating the right of current Laborers’ Fund participants to
receive credit in the funds for employment with Laborers’ Local 1001, if the participant receives
credit for the same time in « pension plan established by an orgauization affiliated with Laborers®
Local 1001, the Act’s amendments to 40 ILCS 5/11-215 substantially diminish and impair the
vested pension benefits of current Laborers’ Fund participants in violation of the Pension
Bencfits Clause of the Iltinois Constitution.

4. Laborers’ Fund’s and Laborers” Fund Board's application of the Act’s new
definition of the phrase “any pension plan established by the local labor organization™ in 40
1LCS 5/11-215 to current Laborers’ Fund participants will violate the Pension Benefits Ciausé of
the [llinois Constitution, causing Mr. Hall, Mr. Senese, Mr. Torres, and other Laborers’ Local
1001 members and Laborers’ Locals 1001 irreparable injury for which there is no adequate

remedy at law.
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COUNT VILDB
Violation of the Contracts Clause of the Illincis Constitution
(Oscar Hall, Michacl Senese, David Torres, and Laborers® Local 1001
vs. Laborers’ Fund and Laborets’ Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preeeding the Counts as this paragraph.

2. Pursuant to the Contracts Clause of the [llinois Constitution the State shall pass
*“[no] law irmipairing the obligation of coritracts . . ..” Ill. Const: (1970), Art. I, § 16.

3. Pursuant to tﬁe Pension Benefits Clause of the linois Constitution, pension
benefits provided in the Pension Code are an enforceable contractual relationship.

4. ‘The Contracts Clause of the Illinois Constitution restricts defendants from
enforcing laws that substantially impz.iir vested pension benefits provided in the Pension Code.

5. By unilaterally eliminating the right of current Laborers’ Fund participants to
receive credit in the fund for employment with Laborers® Local 1001, if the participant receives
credit for the same time in a pension plan established by an organization affiliated with Laborers’
Local 1001, the Act’s amendments to 40 I[.CS 5/11-215 substantially diminish and impair the
vested contractual rights of curtent L@borers’ Fund participants,

6. Laboters’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-215 to current Laborers’ Fund participants would be neither
reasonable nor nceessary to the advancement of a legitimate public purpose.

7. Defendants’ application of the Act’s amendments to 40 [LCS 5/11-215 to current
Laborers’ Fund participants will violate the Contracts Clause of the [llinois Constitution causing

Mr. Uall, Mr. Senese, Mr. Torres, and other Laborers’ Local 1001 members and Laborers’ Local

1001 irreparable injury for which there is no adequate remedy at law,
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COUNT VII.C ,
Violation of the Contracts Clause of the United States Constitution
(Oscar Hall, Michael Senese, David Torres, and Laborers’ Local 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reallege and‘speci'ﬁcally' incorporate by reference paragraphs | through
147 preceding the Counts as this paragraph.

2. The Contracts Clause of the United States Constitution declares that “[n]o state
shall . .. pass any . . . law impairing the obligations of contracts . . ..” U.S. Const. Art. [, § 10.

3. Pursuant to the Pension Benefits Clause of the [llinois Constitution, pension
benefits provided in the Pension Code are an ciiforceable contractual relationship.

4. The Contracts Clause of the United States Constitution restricts defendants from
enforcing laws that substantially impair vested pension benefits provided in the Pension Code.

5. By unilaterally ¢liminating the right of current Laborers’ Fund participants to
receive credit in the fund for employment with Laborers® Local 1001 if the participant receives
credit for the same {ime in a pension plan established by an organization affiliated with Laborcrs’
Local ilOOl, the Act’s amendments to 40 JLCS 5/11-215 substantially diminish and impair the
vested contractual rights of current Laborers® Fund participants.

6. Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-215 to current Laborers’ Fund participants would be neither
reasonable nor necessary to the advancement of a legitimate public purpose.

7.6 Laborers’ Fund's and Laborers” Fund Board’s application of the Act’s
amendments (o 40 ILCS 5/11-215 to current Laborers’ Fund participants will violate the
Contracts Clause of the United States Constitution causing Mr. Hall, Mr: Senese, Mr. Torres, and
other Laborers’ Local 1001 members and Laborers’ Local 1001 irreparable injury for which

there is no adequate remedy at law.
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. COUNT VILD
Violation of the TakKings Clause of the Illinois Constitution
(Oscar Hall, Michacl Senese, David Torres, and Laborers’ Local 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reallege and specificaliy incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. Pursuant-to the Takings Clause of the Illinois Constitution, “[p]rivate property
shall not be taken or damaged for public use without just compensation as provided by law.” IlL.
Const, (1970), Art. L, § 15.

3. Current Laborers™ Fund participants have vested contractual rights to, ahd a
legitimate, investment backed cxpectation that they would receive, the pension benefits specified
in the Pension Code in effect when they first became participants in the Laborers® Fund, and any
subsequent improvements o those benefits, and those rights are protected property under the
Takings Clause of the Hlinois Constitution.

4, By unilaterally eliminating the right of current Laborers’ Fund participants to-
receive credit in the fu‘n"d- for cmployment with Laborers’ Local 1001 if the participant receives
credit for the same timie in a pension plan éstablished by an organization affiliated with Laborers’
Local 1001, the Act’s amendments to 40 ILCS 5/11-215 substantially diminish and impair the
vés;ted pension benefits of current Laborers’ Fund participants without just compensation.

S, The Laborers” Fund’s and Laborers” Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-215 to current Laborers” Fund participants will violate the. Takings
Clause of the [llinois Constitution causing Mr. Hall, Mr. Senese, Mr. Torres, and other Laborers’
Local 1001 members and Laborers’ Local 1001 irreparable injury fof which there is no adequate

remedy af law,
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COUNT VILE
Yiolation of the 14th Amendment (Unlawful Taking) of the United States Constitution
(Oscar Hall, Michael Senese, David Torres, and Laborers’ Local 1001
¥s. Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragrapbs 1 through
147 preceding the Counts as this paragraph.

2. ‘The Takings Clause of the United States Constitution states “private property
[shall not] be taken for public use, withdut just compensation.” U.S. Const. Amend. V..

3. The Takings Clause of the United States Constitution is binding on the states
through the 14th Amendment.

4. Current Laborers’ Fund participants have vested contractual rights to, and a
legitimate, investment backed expectation that they would receive, the pension benefits specified
in the Pension Code in cffect when they first became participants in the Laborers® Fund, and any
subsequent improvements to those bepeﬁts, and those rights are protected property under the
14th Amendment and Takings Clausc of the United States Constitution.

S. By unilaterally eliminating the right of current Laborers® Fund participants to
receive credit in the fund for employment with Laborers’ Local 1001, if the participant reccives
credit for the same time in a pension plan established by an organization affiliated with Laborers’
Local 1001, the Act’s amendments to 40 ILCS 5/11-215 substantially diminish and impair the-
vested pension benefits of current Laborers’ Fund participants without just compensation.

6. Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-215 to current Laborers’ Fund participants will violate the 14th
Amendment of the United States Constitution causing Mr. Hall, Mr. Senese, Mr. Torres, and
other Laborers® Local 1001 members and Laborers® Local 1001 irreparable injury for which

there is no adequate remedy at law.
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COUNT VIL.F
Violation of the Equal Protection Clause of the [llinois Constitution
(Oscar Hall, Michael Senese, David Torres, and Laborers® Local 1001
vs..Laborers’ Fund and Laborers’ Fund Board)

L. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph,

2. The Equal Protection Clause of the [ilinois Constitution provides that “[n]o
person shall . . . be denied the equal protection of the laws.” 11i. Const. (1970) Art. L§2

3. The Act's amendments to 40 ILCS 5/11-215 climinate the right of current
Laborers’ Fund participants to receive credit in the fund for employment with Laborers’ Local
1001, if the participant receives ercdit for the same time in a pension plan established by an
organization affiliated with Laborers” Local 1001.

4, After the Act, individuals similacly situated to Laborers’ Fund participants in all
material respects who are participants in other pension funds established by the Pension Code
continue to have the right to reccive credit in the respective funds for employment with unions
when the participant receives credit for the same time in a pension plan cstablished by an
organization affiliated with the union employer.

5. The Act trcats Laborers’ Fund participants, including Mr. Hall, Mr. Senesc, and
Mrc. Torres, differcntly from similarly situated individuals who are participants in; or retirces
from, other pension funds established by the Pension. Cede, and there is no rational basis related
to a legitimate state interest for this discriminatory treatment of Laborers’ Fund participants.

6. Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments. to 40 ILCS 5/11-215 to Laborers’ Fund participants will violate the Equal

Protection Clause of the fllinois Constitution causing Mr. Hall, Mr. Senese, Mr. Torres, and other
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Laborers’ Locals 1001 members and Laborers’ Local 1001 irreparable injury for which there is
no adequate remedy at law.

COUNT VILG
Violation of the Equal Protection Clause of the United States Constitution
(Oscar Hall, Michacl Sencse, David Torres, and Laborers® Local 1001
vs. Laborers’ Fund and Laberers’ Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs I through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the United States Constitution provides that no
state shall “deny to any person within its jurisdiction the equal protection of the laws.” U.S.
Const.,, Amend. XIV, § 1.

3. The Act’s amendments to 40 IL.CS 5/11-215 eliminate the right of current
Laborers’ Fund participants to receive credit in the fund for cmployment with Laborers’ Local
1001 if the panticipant receives or received credit for the same time in a pension pian established
by an organization affiliated with Laborers’ Local 1001.

4. After the Act, individuals similarly situated to Laborers’ Fund participants in all
material respects who are participants in other pension funds established by the Pension Code
continue to have the right to receive credit in the respective funds for employment with unions
when the participant receives credit for the same time in a pension plan established by an
organization affiliated with thc union cmployer. |

5. The Act treats Laborers’ Fund paﬁicipants, including Mr. Hall, Mr. Senese, and
Mr. Torres, differently from similarly situated individuals who are participants in, or retirees
from, other pension funds established by the Pension Code.

6. There is no rational basis related to a legitimate state interest for this

discriminatory treatment of Laborers’ Fund participants.
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7. Laborers’ Fund’s and Laborets’ Fund Board's application of the Act’s
amendments to 40 ILCS 5/11-215 to Laborers” Fund participants will violate the Equal
Protection Clause of the United States Constitution causing Mr. Hall, Mr. Senese, Mr. Torres,
and other Laboters’ Local 1001 members and Laborers’ Local 1001 irrcparabic injuty for which
there is no adequate remedy at law.

| | COUNT VILH |
Violation of the Separation of Powers Clause of the lllinois Constitution

(Oscar Hall, Michael Senesc, David Torres, and Laborers’ Local 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2."  The Separation of Powers Clause of the Illinois Constitution provides that: “The
legislative, executive and judicial branches are separate. No branch shall exercise powers’
properly belonging to another.” [ll. Const. (1970) Art. I, § 1.

3. The Separation of Powers Clause prohibits the [Hinois General Assembly from
exercising a power that is judicial in character.

4. Once a statute has been lawfully enacted, the judicial branch alone has the power
to definitively construe and interpret the statute and any conflict with other legislative
enactments and to adjudicate he rights of parties under the statute.

5. Before the passage of the Aet, the 40 ILCS 5/11-215(c)(3)(C) proviso limited
Laborers’ Fund participants’ right to receive credit in the fund for employment with a local labor
organization while on a leave of absence only if they received credit for the same time in “any
pension plan established by the local labor organization.”

6. Also before passage of the Act, the Pension Code did not provide a statutory

definition of the phrase “any pension plan established by the local labor organization,” and on
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information and belicf, the 40 ILCS 5/11-215(c)(3)(C) proviso was universally interpreted to
apply only to pension plans created by a “local labor organization” itself for its own employees
and not to any other pension plans.

7. The Act amended 40 [LCS 5/11-215 providing, for the first time, a statutory
definition of the phrase "‘any,pension plan established by the local labor organization” and stating
that this “definition of this phrase is a declaration of existing law and shall not be construed as a
new enactment.”

8. The General Assembly adopted the new definition of the phrase “any pension
plan established by the tocal labor organization” in order to require thé Laborers’ Fund Board to
retroactively reduce the pension amounts previously approved by the board for certain union
officials because of a public controversy conceming the size of their pensions. In any case that
might arise before the courts concerning those union officials” pension benefits, the General
Assembly also intended to deny the courts the power to interpret independently the language of
the Pension Code as it existed before the Act.

9. By stating that the Act’s amcndments are a “declaration of existing law and shall
not be construed as a new enactment” the Act, in violation of the Separation of Powers Clause of
the [llinois Constitution, purports to retroactively interpret the statutory Janguage of Article 11 of
the Pension Code and to deny the judicial branch of government the power to interpret and
apply, consistent with the Pension Bencfits Clause, the clear statutory language adopted by a
prior General Assembly.

10. Laborers’ Fund’s and Laborers’ Fund Board’s application of the Act’s
amendments to 40 ILCS 5/11-215 purporting to change retroactively the interpretation of

statutory phrase “any pension plan established by thic local labor organization™ to current
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Laborcrs’ Fund participants will violate the Separation of Powers Clausc of the Iilinois
Constitution causing Mr. Hall, Mr. Senese, Mr, Torres, and other Laborers’ Local 1001 members
and Laborers’ Local 1001 irreparable injury for which there is no adequate remedy at law.

COUNTS VIILA & VIIIL.B CHALLENGING THE 40 ILCS 5/8-226(c}(3) PROVISO
UNDER THE EQUAL PROTECTION CLAUSES

COUNT VIILA
Violation of the Equal Protection Clause of the [linois Constitution
(Rochelle Carmichacl, Anthony Lopez, John Mahoney, Joseph Notaro, the CTU, and
ITBEW Laeal 9 vs. Municipal Fund and Municipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs I through
147 prcccding the Counts as this paragraph.

2. ‘The Equal Protection Clause of the [llinots Constitution provides that “[n]o
person shall . . . be denied the equal protection of the laws.” 11l Const. (1970) Art. [, § 2.

3 The 40 ILCS 5/8-226(c)(3) proviso prevents Municipal Fund pacticipants,
including Ms. Carmichael, Mr. Lopez, Mr. Mahoney, and Mr. Notaro from receiving credit in.
the fund for employment with the CTU and IBEW Local 9 if the participant receives credit for
the same time in a pension plan established by the CTU or IBEW Local 9, respectively.

4. Individuals similarly situated to Municipal Fund participants in all material
respects who are participants in other pension funds established by the Pension Code arc
permitted to reccive credit in the respective funds for employment with unions while receiving
credit for the same periods of;lime in pension plans established by the union employets.

5. The Pension Code, through the 40 ILCS 5/8-226(c)(3) proviso, treats Municipal
Fund participants diffcrently from similarly situated individuals who arc participants in other

pension funds established by the code, and there is no rational basis related to a legitimate state

interest for this discriminatory treatment of Municipal Fund participants.

109

A-169

c
SUBMITTED - 767083 - BaniGRate iy 0T 164




122793

0. Municipal Fund’s and Municipal Fund Board’s application of the 40 [LCS 5/8-
226(c)(3) proviso to Municipal Fund participants will violate the Equal Protection Clause of the
Illinois Constitution causing Ms. Carmichael, Mr. Lopez, Mr. Mahoney, Mr. Notaro, and other
CTU and IBEW Local 9 members and the CTU and IBEW Local 9 irreparable injury for which
there is no adequate remedy at law.

COUNT VIII.B
Violation of the Equal Protection Clause of the United States Constitution

{Rochelle Carmichael; Anthany Lopez, John Mahoney, Joseph Notaro, the CTU, and
IBEW Local 9 vs. Municipal Fund, and Municipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The eq'ml Protection Clause of'the United States Constitution provides that no
state shall “*deny to un;l( person within its jurisdiction the equal protection of the laws.” U.S.
Const., Amend. XIV, § 1.

3. The 40 ILCS 5/8-226(c)(3) proviso prevents Municipal Fund participants,
including Ms. Carmichacl, Mr. Lopez, Mr. Mahoney, and Mr. Notaro from receilving credit in
the fund for employment with the C'TU and IBEW Local 9 if the participant receives credit for
the same time in & pension plan established by the CTU or IBEW Local 9, respectively,

4, Individuals similarly situated to Municipal Fund participants in all material
respeets who dre participants in other pension funds csiablished by the Pension Codé are
permitted to receive credit in the respective funds fot employment- with unions while receiving
credit for the same periods of titne in pension plans established by the union employers.

5. The Pension Code, through the 40 ILCS5/8-226(c)(3) proviso, treats Municipal
Fund partic;ipants, including Ms. Carmichael, Mr. Lopez, Mt. Mahoney, and Mt. Notaro,

differently from similarly situated individuals who arc participants in other pension funds
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established by the code, and there is no rational basis related to a legitimate state interest for this
discriminatory treatment of Municipal Fund participants.

6. Defendants’ application of the 40 ILCS 5/8-226(c)(3) proviso to Municipal Fund
participants violates the Equal Protection Clause of the United States Constitution causing Ms.
Carmichael, Mr. Lopez, Mr. Mahoney, Mr. Notaro, and other CTU and IBEW Local 9 members
and the CTU and IBEW Local 9 irreparable injury for which there is no adequate remedy at law.

COUNTSIX.A & IX.B CHALLENGING THE 40 ILCS 5/11-215(¢)(3}{C) PROVISO
UNDER THE EQUAL PROTECTION CLAUSES

COUNT IX.A
Violation of the Equal Protection Clause of the Illinois Constitution
(Oscar Hall, Michael Senese, David Torres, and Laborers’ Local 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

1. Plaintiffs reallege and specifically incomporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the Hllinois Constitution provides that “{n]o
person shall . . . be denied the equal protection of the laws.” Ill. Const. (1970) Art. [, § 2.

3. The 40 ILCS 5/11-215(c)(3)(C) proviso prevents Laborers’ Fund participants,
including Mtr. Hall, Mr. Senese, and Mr. Torres, from receiving credit in the fund for
employment with Laborers’ Local 1001 if the participant receives credit for the same time in a
pension plan established by Laborers’ Local 1001.

4. Individuals similarly situated to Laborers® Fund participants in all material
respects who are participants in othc.r pension funds established by the Pension Code are
permitted to receive credit in the respective funds for employment with unions while receiving
credit for the same periods of time in pension plans established by the union employers.

5. The Pension Code, through the 40 ILCS 5/11-215(c)(3)(C) proviso, treats
Lai)orers‘ Fund participants, including Mr. Hall, Mr. Senese, and Mr. Torres, differently from.
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similarly situated individuals who are participants in the other pension funds eslablished by the
Pension Code, and there is no rational basis related to a legitimate state interest for this
discriminatory treatment of Laborers’ Fund participants.

6. Laborers’ Fund’s and Laborers’ Fund Board’s application of the 40 ILCS 5/11-
215(c)(3)(C) proviso to Laborers’ Fund participants will violate the Equal Protection Clause of
the Iilinois Constitution causing Mr. Hall, Mr. Senese, Mr. Torres, and other Laborers’ Local
1001 members and Laborers’ Local 100! irreparable injury for which there is no adequate
remedy at law.

COUNT IX.B 7
Violation of the Equal Protection Clause of the United States Constitution

(Oscar Hall, Michael Senese, David Torres, and Laborers® Local 1001
vs. Laborers’ Fund and Laborers’ Fund Board)

i Plaintiffs rcallege and specifically incorporate by rcference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The Equal Protection Clause of the United States Constitution provides that no
state shall “deny to any person within its jurisdiction the equal protection of the laws.” U.S,
Const., Amend. X1V, § 1.

3. The 40 ILCS 5/11-215(c)(3)(C) proviso prevents Laborers’ Fund participants,
including Mr. Hall, Mr, Senese, and Mr. Torres, from receiving credit in the fund for
employment with Laborers’ Local 1001 if the parficipant reccives credit for the same time.in a
pension plan established by Laborers’ Local 1001.

4, Individuals similarly situated to Laborers® Fund participants in all material
tespects who arc partieipants in other pension funds established by the Pension Code are
permitted to receive credit in the respective funds for employment. with unions while receiving

credit for the same periods of time in pension plans established by the union employers.
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5. The Pension Code, through the 40 ILCS 5/11-215(c)(3)(C) proviso, trcats
Laborers’ Fund participants, including Mr. Hall, Mr. Senese, and Mr. Torres, differently from
similarly sitvated individuals who are participants in the other pension ,fund'ls established by the,
Peision Code, and there is no rational bas;s rclated to a legitimate statc intercst for this
discriminatory treatment of Laborers’ Fund participants.

6. Laborers” Funid’s and Laborers’ Fund Board’s application of the 40 ILCS 5/11-
215(c)(3)(C) proviso to Laborers’ Fund participants will violate the Equal Protection Clause of
the United States Constitution causing Mr, Hatl, Mr. Senese, Mr. Torres, and other Laborers’
Local 1001 members and Laborers’ Local 1001 irreparable injury for which there is no adequate
remedy at law.

COUNT X SEEKING DECLARATORY JUDGMENT THAT THE
40 ILCS 5/8-226(c}3}) PROVISO DOES NOT APPLY TO
THE CTU DEFINED CONTRIBUTION PLAN

COUNT X
Declaratory Judgment
(Rochelle Carmichael, Anthony Lopez, and the CTU vs.
Municipal Fund and Municipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. The 40 ILCS 5/8-226(c)(3) proviso statcs that Municipal Fund participants may
receive credit in the fund for employment with a union while on a leave of absence only if “the
participant does not receive credit in any pension plan established by the local labor organization
based on his employment by the organization.”

3. An actual controversy exists between Ms. Carmichael, Mr. Lopez, and the CTU

on the one hand and the Municipal Fund and Municipal Fund Board on the other concerning the
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construction of the 40 ILCS 5!8«226.(c)(3) proviso and its application to the CTU Defined
Contribution Plan established by the CTU for its employees.

4. Ms. Carmichael, Mr. Lopez, and the CTU contend that, by the clear language of
the statute, the 40 ILCS 5/8-226(c)(3) proviso does not apply to the CTU Defined Contribution
Plan (or any other defined contribution plan) because, by participating in the CTU Defined
Contribution Plan, an individual “does not receive credit in any pension pian.”

5. The Municipal Fund’s and Municipal Fund Board’s failure 10 acknowledge that
the 40 ILCS 5/8-226(¢)(3) proviso does not apply to the CTU’s Defined Contribution Plan
deprives Ms. Carmmichael, Mr. Lopez, and the CTU of neceded information concerning the
contractual rights of Ms, Carmichael, Mr. [.opez, and thé CTU’s other employees who are
participants in, and contribute to, the Municipal Fund.

6. An interpretation that the 40 ILCS 5/8-226(c¢)(3) proviso applies only to defined
benefit pension plans, in which a participant receives age, salary, and service credit, and not to
the CTU’s Defined Contribution Plan, in which a paﬂicipant does hot receive age, salary, or
service credit, is consistent with both the statutory language and purpose of the proviso.
Plaintifts” interpretation of the 40 ILCS 5/8-226(c)(3) proviso is, therefore, mandated by the
statutory language enacted by the General Assembly.

7. Ms. Carmichacl, Mr. Lopez, and other current and former CTU members and
employees who ate or were Municipal Fund participants while on a leave of absence to work for
the CTU have an interest in the comrect interpretation of the 40 ILCS 5/8-226(c)(3) proviso and
its application to the CTU’s Defined Contribution Plan, A Municipal Fund Board interpretation
of the 40 ILCS 5/8-226(c)(3) proviso to the contrary would threaten these Municipal Fund

participants with the forfeiting of credit in the fund for all of their years of service working for
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the CTU on a leave of absence based on their participation in the CTUs Defined Coniribution
Plan during the same time.

8. The CTU also has an interest in the correct and timely interpretation of the 40
ILCS 5/8-226(c)(3) proviso and its application to the CTU’s Dcfined Contribution Plan because
any interpretation contrary to law would result in the CTU’s current and former employees and
members being threatened with losing all of the pension benefits from the Municipal Fund for
which. the CTU paid substantial contributions to the fund.

9. A declaratory judgment by the Court that an individual who participates in the
CTU’s Defined Contribution Plan does not “receive credit in any pension plan established by the
loeal labor organization based on his employment by the organization,” within the meaning of 40
[LCS 5/8~226(c)(3), will terminate this controversy between the partics.

COUNTS XI.A & XI.B CHALLENGING MUNICIPAL FUND BOARD AND

LABORERS' FUND BOARD JURISIDCTION TO REVISE PAST PENSION
BENEFIT DETERMINATIONS '

Count X1.A
Declaratory Judgment
{Rochelle Carmichael & John Mahoncy vs,
Municipal Fund and Mubpicipal Fund Board)

1. Plaintiffs reallege and specifically incorporate by reference paragraphs | through
147 preceding the Counts as this paragraph.

2 An actual controversy exists between Ms. Carmichael and Mr. Mahoney on the
one hand and the Municipal Fund and Municipal Fund Board on the other concerning whether
the Municipal Fund Board has jurisdiction to review or revise, pursuant to P.A.-97-0651, its past
determinations of Ms. Carmichael’s and Mr. Mahoney’s Municipal Fund pension benefits.

3. 40,“ILCS 5/8-252 provides that “[t]he provisions of the Administrative Review

Law, and all amendments and modifications thereot and the rules adopted pursuant thereto, shall
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apply to and govern all proceedings for the judicial review of final administrative decisions of
the retirement board provided for under this Article.”

4. Because the Pension Code provides that decisions of the Municipal Fund Board
arc subject to the Administrative Revicw Law, the Municipal Fund Board’s final administrative
decisions can be reviewed only pursuant to that law.

5. Section 3-102 of the Administrative Review Law (735 ILCS 5/3-102) provides
that “[u]nless review is sought of an administrative decision within the time and in the manner
herein provided, the partics to the proceeding before the administrative agency shall be barred
from obtaining judicial review of such administrative decision.”

6. Section 3-103 of the Administrative Review Law (735 ILCS 5/3-103) provides
that “[e]very action to review a final administrative decision shall be commenced by the filing of
a complaint and the issuance of summons within 35 days from the date that a copy of the
decision sought to be reviewed was served upon the party affected by the decision.”

7. in 2002, upon Ms. Carmichael’s resignation from her Board of Education
position, the Municipal Fund Board approved her applicatilon for a Municipal Fund annuity.
Pursuant to the Pension Code before the P.A. 97-0651 amendments, thc Municipal Fund Board
granted her a Municipal Fund pension based on (1) giving her service credit for her employment
with the CTU on her lcave of absence from the Board of Education and (2) a final average salary
calculated using her salary from the CTU eamed while on the leave of absence.

8. The Municipal Fund Board’s determination and grant of a Municipal Fund
pension to Ms, Carmichacl in 2002 was a final administrative decision within the meaning of the

Administrative Rcview Law.
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9. The Municipal Fund Board did not, within the 35-day period specified in the
Administrative Review Law, seek to review or revise its decision to grant Ms, Carmichael a
pension based on her CTU salary and service earned while on her leave of absence.

10, Bccausc it did not seck to review or revise its determination of Ms. Carmichael’s
pension benefit within the Administrative Review Law time limit, the Municipal Fund Board
now lacks jurisdiction to review or revise that final administrative decision.

11. [n.2003,‘171p0n Mr. Mahoney’s resignation from his City position, the Municipal
Fund Board approved his application for a Municipal Fund annuity. Pursuant to the Pension
Code before the P.A. 97-0651 amendments, the Municipal Fund Board granted him a pension
based on (1) giving him credit for his employment with IBEW Local 9 on his leave of absence
trom the City and (2) a final average salary calculated using his satary from IBEW Local 9
carned whilc on the leave of abscnce.

12, The Municipal Fund Board’s determination and grant of a pension to Mr.
Mahoney in 2003 was a final administrative decision within the meaning of the Administrative
Review Law.

13.  The Municipal Fund Board did not, within the 35-day period specified in the
Administrative Review Law, seck to review or revise its decision to grant Mr. Mahoney a
pension bascd on his IBEW Local 9 salary and service eamed on his leave of absence.

i4.  Because it-did not seck to review or revise its detcrmination of Mr. Mahoney’s
pension benefit within the Administrative Review Law time Iimit, the Municipal Fund Board
now lacks jurisdiction to review or revise that final administrative decision.

15, On or about February 2, 2012, the Municipal Fund wrote 10 Ms. Carmichacl and

Mr. Mahoney advising them that the Municipal Fund Board could conduct hearings to consider
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whether P.A, 97-0651 requires the modification or termination of their respective Municipal
Fund pension benefits.

16. Ms. Carmichael and Mr. Mahoney contend that, because the Administrative
Review Law’s 35-day period has expired on the Municipal Fund Board’s {inal administrative
decisions determining their respective pension benefits; the Municipal Fund Board now lacks
jurisdiction to review or revise, pursuant to' P.A. ‘97-065 1, its past determinations of their pension
benefits.

17.  Section 5/1-103.1 ol the Pension Code provides that “[a]mendinents to this Code
which have been or may be enacted shall be applicable only to persons who, on or after the
effective date thereof, are in service as an-employee under the retirement system or pension fund
covered by the Article which is amended, unless the amendatory Act specifics otherwisc.”

18.  P.A.97-0651, read in conjunction with 40 ILCS 5/1-103.1, does not create an
exception to the Administrative Review Law’s 35-day period for review of final administrative
decisions by -the Municipal Fund Board determining the pension benefits of participants,
including Ms. Carmichael and M. Mahoncy, who were. no longer in service as cimployees on the
effective date of the Act, January 5, 2012.

19. Ms. Carmichael and Mr. Mahoney have an interest in.the current level of their
Municipal T'und pension benefits and in the finality of the Municipal Fund Board’s past
determinations of those benefits.

20.  Adeclaratory judgment by the Court that the Municipal Fund Board lacks
jurisdiction to review or revise, pursuant to-P.A. 97-0651, its past determinations of Ms.
Carmichael’s and Mr. Mahoney’s pension benefits will terminate this -controvcrsy between the

parties.
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Count XLB
Declaratory Judpgment
{(Oscar Hall vs. Laborers’ Fund and Laborers’ Fund Board)

| 1. Plaintiffs reallege and specifically incorporate by reference paragraphs 1 through
147 preceding the Counts as this paragraph.

2. An actual controversy cxists between Mr. Hall on the one hand and the Laborers’
Fund and Laborers’ Fund Board on the other concerning whether the La_borcrs’ Fund Board has
jurisdiction to review or revise, pursuant to P.A. 97-0651, its past detcrmination of Mr. Hail’s
Laborers’ Fund pension benelfit.

3. 40 ILCS 5/11-231 provides that “[t]he provisions of the Administrative Review
Law, and all amendments and modifications thereof, and the rules adopted pursuant thereto ‘shall
apply to and govern all proccedings for the judicial review of final administrative decisions of
the board provided for under this Artiele.”

4, Because the Pension Code provides that decisions of the Laborers’ Fund Board
are subject to the Administrative Review Law, the Laborers’ Fund Board’s final administrative
décisions can be reviewed only pursuant to that law.

5. ‘Section 3-102 of the Administrative Review Law (735 TLCS 5/3-102) provides .
that “[u]nless review is sought of an administrative decision within the time and in the manner
herein provided, the parties to the proceeding before the adminisirative agency shall be barred
from obtaining judicial review of such administrative decision.” |

6. Section 3-103 of the Administrative Review Law (735 ILCS 5/3-103) provides
that “[e]very action to review a final administrative decision shall be. commenced by the filing of
a complaint and the issuance of summons within 35 days from the date that a copy of the

decision sought to be reviewed was served upon the party affected by.the decision.”
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7. In 2009, upon Mr. Hall’s rcsignation from his City position,the Laborers’ Fund
Board approved his application for a Laborers’ Fund annuity. Pursuant to the Pension Code
before the P.A. 97-0651 amendments, the Laborers® Fund Board granted him a pension based on
(1) giving him scrvice credit for his employment with Laborers’ Local 1001.0n his leave of
absence from the City and (2) a final average salary calculated using his salary from Laborers’
Local 1001 carned while on the leave of absence.

8. The Laborers™ Fund Board’s determination and grant.of a pension to Mr. Hall in
2009 was a final administrative decision within the meaning of the Administrative Review Law.

9. The Laborers’ Fund Board did not seek to review or revise its decision, within the
35-day period specified in the Administrative Review Law, to grant Mr. Hall a pension based on
his Laborers’ Local 1001 salary and service eamed while on his leave of absence,

10. Because it did not seck to review or revise its del‘cnninatioﬁ of Mr. Hall's pension
benefit within the Administrative Review Law time limit, the Laborers® Fund Board now lacks
jurisdiction to review or revise that final administrative decision.

1. DBy letter dated September 27, 2012, the Laborers® Fund advised Mr, Hall that,
following P.A, 97-0651, lhe‘Laborers’- Fund Board intended to recalculate his pénsion 10 reduce
his annuity and that the board would hold an administrative hca:ring on October 26, 2012 to
de.termine his future benefits.

12.  Mr. Hall contends that, because the Adminisirative Review Law’s 35-day. period
has expired on the Laborers’ Fund Board’s final administrative decision determining his pension
benefit, the Laborers® Fund Board now lacks jurisdiction to review or revise, purstant to P.A.

97-0651, its past determination of his pension benefit.
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13. Section'5/1-103.1 of the Pension Codc provides that “{a]mendiments to this Code
which have been or may be enacted shall be apﬁlicable only to persons who, on or after the
effective date thereof, arc in service as an employce under the retirement system or pension fund
covered by the Article which is amended, unless the amendatory Act specifies otherwisc.”

4.  P.A.97-065!, read in conjunction with 40 ILCS 5/1-103.1, does not create an
¢xception to thé‘ Administrative Review Law’s 35-day period -for review of final administrative
decisions by the Laborers’ Fund Board determining the pension benefits of participants,
including Mr. Hail, who were no longer in service as employees on the cffective date of the Act,
January 5, 2012.

15.  Mr. Hall has an interest in the current level of his Laborers’ Fund pension benefit
and in the finality of the Laborers’ Fund Board’s past determination of that benefit.

16. A decleratory judgment by the Court that the Laborers® Fund Board lacks
jurisdiction to tevicw or revise, pursuant to P.A. 97-0651, its past determination of Mr. Hall's
pension benefit will terminate this controversy between the parties.

{Continucd on the next page.)
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment as follows:

A. Judgmenton Counts LA, ILA, lILA, IV.A, V.A, VLA, and VILA declaring that
the relevant parts of P.A. 97-0651 are void and utienforceable as applied to current pension fund
participants becduse they diminish or impair vested pension benefits, in violation of the Pension
Benefits Clause of the {llinois Constitution;

B. Judgment on Counts 1.B-C, 11.B-C, II1.B-C, 1V.B-C, V.B-C, VI. B-C, and VIL.B-
C declaring that the relevant parts of P.A. 97-0651 are void and unenforceable as applied to
current pension fund participants because ihey substantially diminish or impair vested
contractual rights, in violation of the Contracts Clauses of the lllinois and United States
Constitutions;

C. | Judgment on Counts 1.D-E, I1.D-E, III.D-E, IV.D-E, V.D-L, VL.D-E, and VILD-E
declaring that the refevant parts of P.A. 97-0651 are void and unenforceable as applied to current
pension fund participants because they effect a taking of property without just compensation in
violation of the Takings Clause of the Illinois Constitution and 14th Amendment of the United
States Constitution;

D. - Judgmenton Counts [.F-G, ILF-G, IIL.F-G, IV F-G, V.F-G, VLF-G, and VILE-G
declaring that the relevant parts of P.A. 97-0651 are void and unenforceable in violation of the
Equal Protection Clauses of the lllinois and United States Constitutions;

E. Judgment on Counts [V.H, V.H, VL.H, and VIL.H declaring that the relevant parts
of P.A. 97-0651 are void and uncnforceable in violation of the Separation of Powers Clause of
the Iilinois Constitution;

F.  Judgment on Counts LA-G, ILA-G, [1L.A-G, [V-A-H, V.A-H, VLA-H, VILA-H
issuing a preliminary and permanent.injunction against enforcement of the relevant parts.of P.A.
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97-0651, and requiring defendants to ceinstate tlie rights of the plaintilfs as they existed prior to
enactment of P.A, 97-0651.

G. Judgment on Counts VIil.A-B and IX.A-B declaring the 40 ILCS 5/8-226(c)(3) &
5/11-215(c)(3)(C) provisos (denying credit in the respective funds for union employment on a
leave of absence if participant receives credit in a pension plan established by a local labor
organization for its employees) unconstitutional in violation of the Equal Protection Clauses of
the Illinois and United States Constitutions;

H. Judgment on Counts VIIL.A-B and [X.A-B issuing a preliminary and permanent
injunction against enforcement of the 40 ILCS 5/8-226(c)(3) & 5/11-215(c)(3)(C) provisos;

L Judgment on Count X declaring that an individual who participates in the CTU’s
Defined Contribution Plan does not “receive credit in any pension plan cstablished by the local
labor organization based on his employment by the organization,” within the meaning of 40
ILCS 5/8-226(c)(3).

L Judgment on Counts X1.A & XI.B declaring that the Municipal Fund Board and
the Laborers’ Fund Board lack jurisdiction Lo review or revise, pursuant to P.A. 97-0651, their
past determinations of Ms. Carmichael’s, Mr. Mahoney's, and Mr. Hall’s pension benefits.

K. Judgment on Counts XL A & XI.B issuing a preliminary and permanent injunction
against the Laborers® Fund, Laborers® Fund Board, Municipal Fund, and Municipal Fund Board
reviewing or revising, pursuant to P.A. 97-0651, their past determinations of Ms, Carmichael’s,
Mr. Mahoney'’s, and Mr. Hall’s pension benefits.

L. Judgment on Counts I.A,B,D,F; I1.A,B,D,F; [IL.A,B,D,F; IV.A,B,D,F H;
V.A.B,D,F H; VLA,B,D.F.H; VILA,B,D,F,H; VIIL.A; and IX.A awarding the plaintifTs their

costs and expenses for this litigation, including reasonable attorneys’ fees and other
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disbursements, under the [ilinots Civil Rights Act 0of 2003, 740 ILCS 23/5; which provides for
attorneys’ fees for “any action” to “enforce a right under the Illinois Constitution™; and

M.  Granting such other and further relief as is deemed just and proper.

Respectfully submined,

Rochelle Cammichael; Zeidre Foster; Oscar
Hall; Anthony Lopez; John Mahoney; Joseph
Notaro; Michael Senese; David Torres; The.
Chicago Teachers Union, Local 1, American
- Federation of Teachers, AFL-CIO; Local 1001,
Laborers” International Union of North ,
America, AFL-CIO; and Local 9, International
Brotherhood of Electrical Workers; AFL-CIO

Duted: October 9,72012 %JQ MZ—" Z

One of Pfintiffs” Attorneys

J. Peter Dowd

Michele M. Reynolds

Justin J. Lannoye

George A. Luscombe 1[I

Dowb, BLOCH & BENNETT

8 South Michigan Avenue, 19th Floor
Chicago, lllinois 60603

(312) 372-1361 -~ Telephone

(312) 372-6599 — Facsimile

Firm 1.D. Number: 12929
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IN THE CIRCUIT COUR’T OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

Rochelle Carmichael; June Davis; Zcidre
Foster; Oscar Hall; Anthony Lopez; Kathleen
Mahoncey; Joscph Notaro; Michael Senese; |
David Torres; The Chicago Teachers Union, -
Local 1, American Federation of Teachers,
AFL-CIQ; Local 1001, Laborers’
Intemattonal Union of North America, AFL-
CIO; and Local 9, Intetnational Brotherhood.
of Electrical Workers, AFL-CIO;

No. 12-CH-37712
CALENDAR 06

HON. MARY L. MIKVA
Plaintiffs,
FIRST SUPPLEMENTAL COMPLAINT
V.
IN CHANCERY

FOR INJUNCTION / TEMPORARY
RESTRAINING ORDER

Laborers' & Retircment Board Employces®
Annuity & Benefit Fund of Chicago;
Retirement Board of the Laborers® &
Retirement Board Employees” Annuity &
Benefit Fund, of Chicago: Municipal

Employces’ Annuity & Benefit Fund of . ‘ “
Chicago; Retircinent Board of the Municipal - . = i
Employces® Annuity & Benefit Fund of f-g: R t
Chicago; Public Schoot Teachers’ Pension & J 2 ::' :
Retirement Fund of Chicago; and Board of ol ZTT M m 1;
Trustees of the Public School Teachers’ T N
Pension & Retirement Fund of Chicage: I o3 bow
Defendants, 2] L .an :
xn £ . H
And ol
State of [linois, ex rel. Lisa Madigan,
Attorney General of the State of [llinois,
Intefvenor-Defendant.
FIRST SUPPLEMENTAL COMPLAINT
INJUNCTIVE RELIEF REQUESTED
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J. Peter Dowd : April 22,2016
Justin J. Lannoyc
George A, Luscombe 111
Dowb, BLOCH, BENNETT,
CERVONE, AUERBACH.& YOKICH
8 South Michigan Avenue, 19th Fioor:
Chicago, [llinois 60603
(312) 372-1361 ~ Telcphone
(312) 372-6599 — Facsimile
Firm 1.D. Nunber::12929

Attorneys.for Plaintiffs
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Plaintiffs Rochelle Carmichacl, Junc Davis, Oscar Hall, Zeidre Fo‘stcr, Amhony Lupcz,,.
Kathleen Mahoney, Joseph Notaro, Michacl Senese, and David Torres (collectively, the
“Individual Plaintiffs”) together with plaintiffs Chicago Teachers Union, Local I, Amefican
Federation of Teachers, AFL-CIO; Local 1001, Laborers’ Intcrnat'ional' Union of Noith America, |
AFL-CIO; and Local 9, Intcrnational Brotherhood of Electrical Workers;, AFL-CIQ (collectively,
the “Union Plaintiffs™), by their atlomeys, for their First Supplemental Cumplaint against
defendants Laborers’ & Retirement Board Employees” Annuity & Benefit Fund of Chicago
(“Laborers’ F und"): Retirement Board of the Luborers® & Retirement _BUﬂrdExi]pio“yccs’
Annuity & Benefit Fund of Chicago (“Laborers” Fund Board™), Municipal Employees’ Annuity
& Benefit Fund of Chicago (*“Municipal Fund™), Retirement Board of the Munib_ipal’ Employces’
Annuity & Benefit Fund of Chicago (“Municipal Fund Board”), Publiec School Teachers'
Pension & Retirement Fund of Chicago, and Board of Trustees of the Public School"“fl‘eachcrs'
Pension & Retirement Fund of Chicago, state as follows:'

l. Plaintiffs filed the original cc%tnplai’nt in this action m.; Octaber 9, 2012 (the
“Original Complaint™).

2. Plaintitfs submit this First Supplemental Complaint to set up matters that have
arisen after the filing of the Original Complaint and that, by amending and adding to the Original
Complaint with this pleading rather than replacing it, may ‘be efficicntly qndjustly resolved as

pact of this action, conserving.judicial and party resources:

' Laborers’ Fund and Laborers’ Fund Board are rcferred to here as the “Laborers® Fund
Defendarits.” Muriicipal Fund and Municipal Fund Board are referred to here as the “Municipal
Fund Defendants.”
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Addition of Junc Davis as a Plaintiff

3. Plaintiff June Davis began working for the Chicago Boarcl. of Education (the
“Board of Education™) in 1966 and became a participant in the M.unicipul' E‘.mbloyecs’ Annuity &
Benefit Fund of Chicago (the “Municipal Fund”) shortly thereafter.

4. Ms. Davis gonii nued to work t:or the Boarﬂ of Education until 1991 when she took
a leave of abscﬁéc from. her posiiion as a school community representative to work for her union,
Chicago Tgachers Union, Local 1, American Federation of Teachers, AFL-CIO (the “CTU™).

5. Except for a'break in service from 2002 until 2604, Ms. ‘Dg\vis worked for the
CTU on'a leave of absence from the Board of Edueation until submitting her resignation to the
Board of Education effective at the end of 2011, before the effective clatc.‘of A 927-0051.

6. Qver the approximately 17 years of her ¢mployment with the CTU, Ms. Davis
received promotions and salary incercases and advanced to top administrative positions with the
union.

7. During her leave of absence from the Board of Education working for the CTU,
Ms. Davis, and the CTU on her behalf, contributed to the Municipal Fund for t;nion leave of
abscoce credit pursuant to 40 [LCS 5/8-226(c) based an h& union salarics.

8. The Municipal Fund Board did not award Ms. Davis's pension annuity until its
mecling on January 22, 2015, following an order from the Court in this action.

2, At its January 22, 2015 meeting, the Municipal Fund Board awarded Ms. Davis
an annuity. of $908.46 per month, beginning in February 2015.

10.  Inawarding Ms. Davis’s annuity, thc Municipal Fund Board did not give I;cr
credit for any of her years of service or contributions made du}ing her leave of absenee from the

Board of Education working for the CTU.
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11.  The Municipal Fund Board calculated Ms. Davis’s annuity using only salarics
paid to her by the Board of Education from 1991 and carlier, resulting in'a (inal average salary
for pension purposes of less than $2,000 per.amonth.

12.  The effective start date of Ms. Davis’s Municipal Fund annuity ';vas-Jlanuary 1,
2012. The Municipat Fund Board did not, however, award Ms. Davis any retroactive annuity
payments for the period from January 2012 through January 2015. The Municipul Fund Board
declined to make these retroactive payments purportedly because of a ;Jos;ibIC‘oveypanyJCI1t of
-past annuity payments to Ms. Davis during the period of 2002 through 2004 when the Municipal
Fund Defendants had previously granted and paid Ms. Davis an annuity calculated using credit
from her employment with the CTU on a lcave of abscnec and salarics she was paid by the
union,

13..  Ms, Davis has disputed with the Miuhicipul Fund Defendants the calculation of
her annuity. b |

14. The Municipat Fund Board has dcﬁ:rfed laking furiher action on M’s: Davis's
annuity pending resolution of the relevant legal issues in tﬁis litigation,

15.  The salaries the CTU paid to Ms. Davis in the 10 yca;'s preceding her retirement
{from the Board of Education in 201} were substantially higher than the salaries the Board of
Education paid Ms. Davis in the 10 years preceding the commencement of her union leave of
absence in 1991.

16, If l.!u: M.uni\t:ipa.i Fund Detfendants were to calculate Ms. Davis’s final average
salary for pension purposcs using salarics the CTU paid to Ms. Davis during the 10 years betore
her retirement from the Board of Education in 201 1, Ms. Davis’s final averaye salary for pension

purposcs’woﬁ!d be more than $10,500 per month. .
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17.  During periods of her crﬁploymcnt with the CTU on lcave of absence-from the
‘Board of Education, Ms. Davis participated in the CTU defined contribution plans described in
paragraphs 106 through i.22 of the Original Complaint.

18.  [fthe Municipal Fund Board awarded-Ms. Davis an annuity calculated usi-ng,all of
the years for which she contributed to the Municipal Fund for union scrvice credit and using
salaries paid to Ms. Davis by the CTU during the last 10 years preceding il'cr rcthcmcnt from the
Board of Ecitxcz;t'iorx in 2011, Ms. Davis’s Municipal Fund annuity would be more than $8,000
‘per month.

19. At 77 years old, Ms. Davis continucs to work for the CTU because she cannot
aftord to retire based on her Municipal Fund pension, currently about $975 per month, after cost
of living adjustments.

20. Ms. Davis joins as a plaintiff to Counts [V.A through (V.H; VIILA,VIILB, and X
of the Original Complaint in this Action. “

Addition of Widow Kathleen Mahoney as a Plaintiff

21, Kathleen Mahoney is the widow of John Mahonc'y, the Municipal Fund retiree
who was a plaintiff in the Original Complaint.

22, John Mahoney died on February 4, 2016,

23.  Applicablc to Kathleen Mahoney, Article 8 of the l?cnsioxll Code pravides for an
annuity for the widow of a deceased Municipal Fund retiree equal to “50% of the deceased
employee’s retirement annuity at the time of death.” 40 ILCS 5/8-150.1(}).

24, Atthe time of her _husbu‘nd John Mahoney's death, Kathleen Mahoney was 66

years old and had been married to John Mahoney for 43 years.
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25.  Atthe time of John Maloney's death his Municipal Fund retirement annuit)'f RUAT

about $8,126 per month. h

' 26 At u February 20, 2003 méeting, the Municipal Fund Board awarded John
Mahoney an annuity of $5,870.40 per month calculated using his years of service working for
IBEW Local 9 on a union leave of abscence and using salarics paid to Mr. Mahoney by IBEW
Local 9 during the Icave of absence. ‘

27. At the same February 20, 2003 ineefing, the Municipal Fund Boatd fixed the
amount of the widow annuity for John Mahoney’s spouse, Kathlecn Mahoncey, as $2,935.20
monthly or, if greater, onc half of John Mahoney's annuity at the time of his death.

28. By letter dated February 20, 2003, the Municipal Fund informed John Mahoney
that “The Retirement Board of this System, meeling on February 20, 2003, approved your
application for antuity.” That February 20, 2003, letter further stated: “Your spouse, Kathleen, if
she survives you, will be entitled to an annuity amounting to $2,935.20 monthly or, if greater,
onc—imlf of your annuity at death beginning in_nnccliatcly after )’01;11' death. Such anouity is
payable for lite.”

| 29.  The minutes of the Municipal Fund Board meeting on February 20, 2003 reflect
$2,935.20 as the amount of the widow annuity for John Mahoney’s spousc in the Municipal
Fund Board‘rcsoiution. granting John Mahoncy’s annuity, which was apprOvc;i by a majority of
the trustees of the Municipal Fund Board.

30.  The Municipal Fund Roard did not within 35 d'ay‘s after its February 20, 2003
meeting take any action to change the amount of John Mahoney’s annuity award or the amount
ol the widow anuuity for John M"ahoncy’s spouse, including, but not limitéd to, any action o

change the amounts of the widow annuity referenced in the minutes of the Municipal Fund
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Board’s February 20, 2003 meeting or in the Municipal Fund’s Ict.tcf to John Malioney dated
‘February 20, 2003,
3l ’ Following its February 20, 2003, mecting, the Municipal Fund Board took no
action regarding the widow annuity for John Mazhoncy’s spouse until its March 17, 2016
meceling. ‘
32, Atits March 17, 2016 meeting, the. Municipal Fund Board aﬁ'f{'ardc'd Kathieen.
'Muhoney‘z'm annuity of $2,288.42 per tnonth.
33, Inaletter dated March 29, 2016 to Kathiecn Mahoney, the Municipal Fund
. | notificd her of the annuity granted to her at the Municipal Fund Board’s March 17, 2016
mecting. In that letter, the Municipal Fund explained that: “As you may know; your late husband
was a narhed party ina lawsuit pending in the Circuit Court of CookﬁCou;ﬂy catitied

Carmichael, et al, v. Laborers' & Retirement Board Bnployees’ Annyity and Benefit Fund of

Chicago, et al. 12CHT712 [sic]. At issue in»th;lt_ tnwsuit is whether lllinoli's Public Act 97-0651,
which changed how pension bencfits for certain classes of union cinployces were calculated, is -
unconstitutional,”
34, The'Municipal Fund's March 29, 2016 letter to Ms: Mahoney further explained:
“As a result of the pendency. of the Litigation and the current uncertainty in the law as to (i)
whether your husband was entitled to service credit for his ;iinc employed by a labor
organization; and (ii) whether the appropriate salary for annuity purposes should have been his
salary while employed by the fabor.organization or by the City of Cllicagé, the Board voled to
grant you a monthly annuity in the amount of $2,228.42. This annuity amount was calculated by
. the Fund by giving you credit for your s'pousc’s union service and using his final average satury

while employed by the City of Chicago. This method of caleulation tsed in arriving at your
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monthly annuity amount is the same method as used to caleulate annuitics for other similarly
situated individuals involved in the Litigation.”

35, The Municipal Fund’s March 29, 2016 letter to Ms, Mahoncy further explained
that a final determination of the amount of Kathlcen Mahoney’s annuity would depend on the
outcome of the legal issucs in this litigatiori.

36. " The annuity r;,wnrded by the Municipal Fund Board to Kathleen Mahoney at its
March 17, 2016 meeting is fess than.50% of the M.u|.1icipal Fund retirement annuity that her
husband John Mahoney was receiving at the time of his dcath.

37.  Kathleen has disputed with the Municipal Fund Defendﬂnts-th;:i calculation af her
widow annuity.

38.  Kathle¢n Mahoney contends that the Municipal Fund Board should have awarded
her an annuity in the amount of 50% of John Mahoney’s retircment annuity at the time of his
death.

39.  50% of John Mahoncy's rctircment annuity at the time of his death would be
approximately $4,063 .pcr month.

40. Kathl‘ccn Mahoney joinis:as a plaintiff to Count X[.A in lh'c Original Complaint,
Because Kathleen Mahoney’s widow’s"ann‘uity is based on,.the amount of her husband John
Mahoney’s reticement annuily at the time of‘ his dcath, she has an interest in a declaration {rom
the Court that the Municipal Fund Board Iacksjurisdict'ion to recalculate John Mahoney's
retirement annuity.

41. Kathlcen Maheney also joins as a plaintiff to Counts IV.A through IV.H, VI.A
through VLH, VIIIA.A & VIILB in the Original Complaint. Because Kathicen Mahoney™s

widow's annuity is based on the amount of her husband John Mahoney’s retirément annuity at
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the time of his death, she has an interest in preventing the Municipal Fund Detendants from
unconstitutionally and wrongly recatculating the amount of John Mahoney’s Municipal Fund
scrvice ercdit or highest average annual salary.

IBEW Local 9 Defined Contribution Plan

42, Plaintilf Local 9, International Brotherhood of Electrical Workers, AFL-CIO
(“IBEW.Local 9") represcats certain City of Chicago employecs and 111a}i1y private-sector
-employees. In or about 1999, IBEW Local 9 IOgetimer with privaie-sector construction employers
cstablished the "anal. No. 9, IBEW and Outside Contractors Defined Contribution Pension Fund
(the “IBEW Local 9 Defined Contribution Plan™), a defined contribution plan for IBEW Local 9
members employed in lim private-sector construction industry. |
43.  IBEW Local 9 employces.also patticipated in the {BEW_‘Local 9 Defined-
Contribution Plan.
44.  IBEW Local 9 madc contributions to its cmployecs’ individual accounts in the
IBEW Local 9 Defined Contribution Plan on a tax-deferred basis, in licu of current taxable
salary. Most of thosg employees never workcd‘ for the Cil.y of Chicago. However, John Mahoney
-and Joseph Notaro, who did work for the Cily of Chicago, took lcaves of absence from the city
when they were sclected to be IBEW Local 9 employecs, |
45.  ‘The IBEW Local 9 contributions on behalf of John Mahoney and Joseph Notaro
to the IBEW Local 9,Dcﬁncd C011tribulionf};lan were not considered salary for pension pu.rpnscs
in the Municipal Fund and, therefore, did not increase th(;ir salary base for calculating a
Municipal Fund benelit.
46. As with other defined contribution deferred compcnsatiqn plans, couﬁribulions o

the IBEW Local 9 Defined Contribution Plan did not provide IBEW Local 9 employces with
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ctedit toward a monthly pension based on their years of employment or salary. This contrasts to
a defined benefit pension plan, such as the Municipal Fund, in which t'he' participant receives
credit for service or salary toward a guaranteed pension benefit,

47.  Anemployee’s benefit in the IBEW Local 9 Defined COIl'[ri,b\lliOIl Planis
determined only by the amount in his or her individual account. An emplbyec had no guaranteed
credit in the plan at all. [ the em plo:,ree’s'indiviciu:tl account had negative investiment returns, the

" employee’s bcncﬁt could be less than the contributions made to the account.

48.  Anindividual who participates in the [BEW Local 9 Defined Contribution Plan
docs not “receive credit in any pension plan® within the meaning of 40 [LCS 5/8-226(c)(3). An
IBEW Local 9 employce’s participation in the [IBEW Local 9 Defined Contribution Plan,
therefore, should not disqualily him or her from receiving union service credit pu:.‘sum'ltf.tq 40
[LCS 5/8-226(c). |

49,  Neither the Municipal Fund Defendants nor a court of competent jurisdiction has
interpreted the phrase “receive credit in any pension plan cstablished by the local labor
organization basctd.‘on his employment by the organization™ in 40 1LCS 5/8-226(c)(3) to apply to
pacticipation in a defincd contribution plan ¢stablished by a local labor 0:.‘g'anizution. for its
employecs. .

50.  Municipal Fund Defendants’ records do not reflect that the Municipal Fund
Defendants ever communicated to Municipal Fund participants or to'any local labor organization
that the phrase “reccive credit in any pension plan established by the local labor organization
bascd on his employment by the organization’ in 40 ILCS 5/8-226(0)(3)4'11]31:1‘.&5 to participation

in a defined contribution plan established by a focal labor organization for its cmployces.

9
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51.  The decades-long practice of the Municipal Fund Defendants created a
confractual right as part of the respective retirement systems to receive union leave of absence
credit, notwithstanding & union cruployec’s participation in a defined contribution plan. That
contractual right is protected by [, Const. (1970), art, XiLL, § 5 (the ;"I’CI“I‘SiOIl. Clzitisc”).

52.  Because the CTU and IBEW Local 9 contributions to {iacjr respective defined
contribution plans are not-counted as salary for pension purposes, when the union makes a
contribution to an employee’s defined contribution plan account, the e:mp’!c;yce does net receive,
crechit in a pension plan for the same salary and scrvice for which the employec receives credil in
the Municipal Fund for the union leave of absence.

53.  Had the Municipal Fund Defendants interpreted Articles 8 or 11 of the Pension
Code to bar participation in a union defined contribution plan, und communicated such
interpretation to participants, the local Jabor organizations could have paid cquivalent amounts to
their employees as current salary in lieu of contributions to the defined contribution plans. If they
had done so, the parlicipant’s salary basc for pension purposcs in the Municipal Fund would
have increased, thereby increasing his or her Municipal Fund pension.

[t Would Be Inequitable To Tinpose Retroactively
Any Newly Announced Interpretation That Articles 8 & 11 Of
The Pension Code Bar The Use Of A Salary Paid By A Local Labor Organization To

Calculate The Final Average Salary For Pension Purposes
54.  Following the cnactment of P.A. 86-1488 in 1991 until the enactment of P.A. 97-
0651 in 2012, the Municipal Fund Board applied Articlc § of the Pension Code to allow a
patticipant who had earned union service credit to receive an annuity based on a highest average
annual salary or final average salary caleulaled using salaries paid to the 1)-:1;ticipant by the local

labor organization during the union Icave of absence. The statutory terms “highcst average

10
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annual salary” or “final average salary™ will be collcciivc] y referred to in this pleading as “final
average salary” for casc of reference,

55, Following the enastment of P.A. 86-1488 in 1991 until the enactment of P.A, 97-
0651 in 2012, the Laborers’ Fund Board applied Article 11 of the Pension Cocic to allow a.
participant who had earned union service credit to receive an ar;iiuity based on a final average
:sa{ul'y caleulated using salarics paid 1o the participant by the local labor oxl-ganizution during the
union leave of absence. |

56.  Following the enactment of P.A. 86-1488 in 1991 until the enactment of P.A. 97-
065t in 2012, the ‘%JIZL!nigipa] Fund Board granted 1o every retiree with union leave of absence

| credit annuitics calculated using salarics carncd by the retirce from his or her local laber
organization during the union leave of absence.

57.  Following the cnactment of P.A, 86-1488 1n 1991 until thc‘qnactmcntQOE-P.A. 97-
0651 in 2012, the Laborers™ Fund Board granted to cvery retirec with union leave of absence
credit annuities caleuluted using salaries carned by the retires [rom his or hlcr local labox
organization during the union leave of absence.

58. Since the enactment of P.A. ?6-1488 in 1991 until the enactment of P.A. 97-0651
in 2012, the Municipal Fund Defendants and Laborers™ Fund Defendants offered to participants
the benefit of a rctirement annuity based on a final average salary ca!.culaicd using salaries paid
to the participant by a local labor organization, if the participant madc contributions to the
respective fund based on such local labor organization salaries while employed by the local labor
organization full time on a leave of absence From a City of Chicago or Chicago Board of

Education position.

i
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59. By making contributions to the Municipal Fund or Laborers’ Fund for union leave
" of absence credit based on salaries paid by their local fabor organization employers, Municipat
Fund and Laborers’ Fund participants accepted the offer by the funds, and provided
consideration to the funds, for a retirement annuitly based on a final average salary that could be
calculated using such salaries paid by the local tabor organizations.

60.  Thus, the Municipal Fund and Laborers® Fund participants who contributed fo the
funds for union lczwg of absence credit based on salarics paid by their local Jabor organization
cemployers have a contractual right to annuities that could be based ou final avcrage salarics
calculated using the same local labor organization salaries upon which contributions were made.

61. Also in reliance upon the Laborers’ Fund Defendants’ interpretation and
application of the Pension Code allowing participants to reccive a pension calculated using a
local labor organization salary, Laborers’ Local 1001 made contributions to the.Laborers’ Fund
for its employees based on their Laborers’ Local 1001 salaries. Laborers® Local 1001 did so in
consideration for the Laborers” Fund Defendants’ promise. 16 provide the applicable Laborers®
l.ocal 1001 employce an annuity calculated based on the eimployec’s Labarers® Local 1001
salary:

62.  Also in reliance upon the Municipal Fund Defendants’ interpretation and
application of the Pension Code allowing participants [o receive a pﬁcnsi‘on talculated using a
local labor organization salary, the CTU made.contributions to the Municipal Fund for its
cmployees based ot their CTU salaries. The CTU did so in consideration for the Municipal Fund
Defendants’ promise to provide the applicable CTU employee an annuity calculated based on the

cmployee’s CTU salary.
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63.  Thus, CTU and Labbrers’ Local 1001 have contractual rights that their ciployees
for whom they contributed to the Municipal Fund or Laborers’ Fund based on union salaries will
receive Municipal Fund or Laborers” Fund pensions calculated using the samc union salarics.

64.  The 20-ycar interpretation and application of Articles 8 & 11 of the Pension &L’odc
by the Municipal Fund Boafd and the Laborers’ Fund Board. including thc.City appointed
{rustees, to arll-ow the use of a salary paid by a local labor organization in calculating the final
average salary for participunts with union service credit created a retirement system benefit and
contractual right protected by the [llinois Constitution’s Pension Clause.

65.  Before the order and opinion, dated Scptember 29, 2014 (the “September 29,
2014 Order & Opinion™), in this action, no court ol‘”compctcntjurisdictio;1 had interpreted the
pre-P.A.97-0651 statutory text of Articie 8 of the Pension Code ta bar usiné a salary paid l;y il
local abor organization in caiculaljing the final average salary for pension purposes for a
Municipal Fund participant who had earned union service credit pursuant to 40 ILCS 5/8-226(c).

66. Bcforﬁ the September 29, 2014 Order & Opinion, no court of cotmpelent
jurisdi’ction had interpreied the pre-P.A.97-0651 statutory text of Article 11 ot the Pension Code
to bar using a salary paid by a local labor organization in calculating the final averagé salary for
pension purposes for a Laborers’ Fund participant who had earned union service credit pursuant
to 40 ILCS 5/11-215(c)(3).

67.  The September 29, 2014 Order & Opinion’s interpretation of Articles 8 & 11 of
the Pension Code with respect to the use of a local labor organization salary to calculate a final
average salary established a new principle of law by effectively overruling the past

interpretations of the staiutes by the Laborers’ Fund Board and the Municipal Fund Board.
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68.  The September 29, 2014 Order & Opinion’s interpretation of Articles 8 & 11 of
the Pension Code with respect to the use of a local Inl;nr organization sz‘llgry to calculate a final
average 'sl‘nlary cstablished a new principle of law by deciding an issuc of first impression in the
courts whose resolution was not clearly foreshadowed by any prior court precedent.

69.  Given ti) the purpose of the P.A. 86-1488 amendiments to the union lcave of
abscnce provisions of Articles 8 & 11 of the Pension Cod;z, (2) the 20-year history of application
ol those amendments ny the Laborers® Fund Board‘aud‘ Municipal F und Board, and (3) the
reliance of Municipal Fund and Labarers® Fund participants, a prospecti\:;c-_only application, if
not reversal, of the September 29, 2014 Order & Opinion’sinterpretation of Articles 8 & 11 of
the Pension Code with rt;spect to the use of a local labor organization salary to ealculate a final
average salary WOLlld. further the purpose ofthe decision and the underl ying legislative intent. By
contrast", a retroactive application of that decision would create substantial inequities and
cdnstitutiona[ questions regarding whether the P.A. 86-1488 amendments c‘liminished and
-impnircdra. retirement system benetit by increasing the required contributions for a retirement
system benefit without any corresponding increase in the benefit or other consideration.

70.  Given the 20-year history of the Laborers’ Fund Board and Municipal Fund Board
granting annuities basce on union salaries and the reliance interests of Laborers' Fund and
Municipal Fund participants, the balance of cquitics mandates, if not r_cvc_rsul, a pros’pcctivc-onl)"
application of the Septcmber 29, 2014 Order & Opinion's interpretation of Articles 8 & 11 of the
Pension Code with respect to the use of a local labor organization salary to calculate a final

average salary.
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SUPPLEMENTAL COUNTS

COUNT XII
Secking Declaratory Judgment That The
40 ILCS 5/8-226(c)(3) Proviso Does Not Apply To
Defined Contribution Plans

{Kathieen Mahoney, Joseph Notaro, and IBEW Local 9 vs.
Municipal Fund and Municipal Fund Board)

71.  Plaintiffs reallege and specifically incorporate by rcfcrt:nc:e paragraphs I trough
70 of the First Supplemental Complaint and paragraphs 1 through 147 of the Original Complaint
preceding the Counts as this paragraph.

72.  The 40 ILCS 5/8-226(c)(3) proviso states that Municipal Fund participants may
receive credit in the fund for employment with a union while on a leave c;f"abscnce_‘oniy if "the
participant does not receive credit in any pension plan estat;lished by the local labor organization
based on his employment by the organization.”

73.  Anactual controversy exists between the plaintitfs.on the one hand and the
Municipal Fund Defendants on the other concerning the construction of the 40 ILCS 5/8-
226(c)(3) proviso and its application to the IBEW Local 9 defined contribution plan.

74.  Plaintiffs contend that the statutory language of the 40 ILCS 5/8-226(¢)(3)
proviso does not.apply to defined conAtributi‘on plans because, by participating in a defined
contribution plan, an ilj]ﬂdi‘vidual. does not “receive credit in any pension plan” within the meaning
of the statute,

75. The M'Ur'micipal. Fund Defendants’ failure to acknowledge that the 40 [LCS 5/8-
226(c)(3) proviso does not apply to defined cogtributio:1 plans deprives plaintiffs of needed

information concerning the plaintiffs’ contractual pension rights.
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76.  Aninterpretation that the 40 ILCS 5/8-226(c)(3) proviso app'lics only to defined
benefit pension plans, in which a participant’s benefit is based on receiving credit for service, but
not to defined contribution plans, in which a participant’s bencefit is not based on recciving ércdit
for service, is consistent with the statutory language, the purposc of the 'prov‘iso, and the law that
aily ambiguity in the terms of the Pension Code should be interpreted in favor of the participants.
Plaintiffs’ interpretation of the 40 [LCS 5/8-226(c)(3) proviso is, thcrefdré, mandated by the
statutory language enacted by the General Assembly.

77.  Plaintiffs have an intecest in the correct interpretation of the 40 II.l,CS‘ 5/8-
226(c)(3) pm\fiso and its application to defined contribution plans. A Munié:ipal Fund Board
interpretation of the 40 ILCS 5/8-226({:)(3) proviso to the contrary would threaten the individual
plaintiffs and the union piaintiffs’ members and employees with the forfeiture of credit in the
Municipal Fund for years of service working for the loeal labor organization on a leave of
absence based on their participation in a defined contribution plan established by the union.

78. A decluratory judgment by the Court that an individual who pﬁ::iicipale-s ina
defined contribution plan does not “receive credil in any pension plan es_tafalishcd by the local
labor organization based on his employment by the organization,” within the meaning of 40

ILCS 578-226(c)(3), will likely terminate this controversy between the parties.

COUNT XIII :

Sceking Declaratory Judgment That The Laborers’ Fund Defendants And Municipal Fund
Defendants Would Breach Plaintiffs’ Contractual Rights By Retroactively Applying A New
Interpretation Of The Pension Code Barring The Use Of A Local Labor Organization

Salary Te Calculate An Annuity With Union Service Credit '

(Rochelle Carmichael, June Davis, Oscar Hall, Anthony Lopez, Kathleen Mahoney, Joseph.
Notaro, Michael Senese, David Torres, CTU, IBEW Local 9, and Laborers’ Local 1001 v.
Laborers® Fund, Laborers’ Fund Board, Municipal Fund, and Municipal Fund Board)
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79.  Plaintiffs reallcge and‘spcciﬁcally incorparate by reference paragraphg I through
70 of the First Supplemental Comptaiﬁl and paragraphs | through 147 of the Original Complaint.
preceding the Counts as this paragraph. |

80.  The Municipal Fund Board and Laborers’ Fund Board are the.administrative
bodies with the statutory authority to interpret and appl_yilhe terms of Articles 8_'_& 11 of the |
Pension Code, respectively, for the purpose of accepting contributions audgruming annuilies.

81.  [or about 20 ygars before P.A. 97-065 1, the Municipal Fund Defendants and
Laborers’ Fund Defendants offered and granted parti‘cipants annuities calculated using the salary
paid to the paiticipant by a local labor organization.on a union leavc of absence if the participant
or local labor organization émployer contributed to the respective fund based on the participant’s
union salary.

82.  The in&ividljnl plhinl‘iffs and the CTU and Laborers’ Local 1001 ucccbted and
provided consideration for that offer by making all of the requi.rcd.contr.ibutions to the respective
funds bascd on the salary paid to the applicable participant by the local labor organization
employer. |

83;. The individual plaintiffs, therelore, have a contractual right to a I;,abure‘rs" Fund or
Municipal Fund annuity calculated using a salary paid by the applicable local labor organization
during a union leave. of absence if such salary contributed to one of the highest four m‘mual‘
salarics reccived by the participant in the last 10 ycars before the pnrticipﬁnt‘s retircment front
the City of Chicago or Chicago Board of Education.

84.  CTU and Laborers’ Local 1001 also have a contractual right that their employees
for whom they made contributions to lhé Laborers® Fund or Municipal Fund may reecive a

Laborers’ Fund or Municipal Fund annuity calculated using a union salary it such salary
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contributed to one of the highest four salaries received by the participant in the last 10 years
before the employee’s retirement from the City of Chicago or Chicago Board of Education.

85.  The Municipal Fund Defendants and Laborers’ Fund Defendants have threatened
to deny the individual plaintitfs, including CTU and Laborers™ Local 1001 employecs, annuitics
calculated using their union salaries based on the retroactive application of a new statutory
interpretation that Articles 8 & 11 o.f’the Pension Code never permitted an annuity to.be
calculated using a salary paid by a local labor organization.

86.  Plaintiffs contend tha.t any refroactive application of that new interpretation of
Articles 8 & 11 would breach the contractual rights of the individual plaintiffs, the CTU, and
Laborcrs Local 1001,

87.  This controversy bctwee;n the par{ies would likely be terninated by a declaratory
judgment from the Court that the Municipal Fund Defendants and Laborers’ Fund Defendants
retroactive application of that new interpretation of Articles 8 & 11 of the Pension Code would
breach the contractual riglrll‘s-oflhe individual plaintiffs, the CTU, and Laborers' Local 1001,

COUNT X1V
Sceking Declaratory Judgment That The
Laborers’ Fund Defendants And Municipal Fund Defendants Should Be Estopped From
Retroactively Applying A New Interpretation Of The Pension Code Barring The Usc Of A
Local Labor Organization Salary To Calculate An Annuity With Union Service Credit

(Rochelle Carmichacel, Junc Davis, Oscar Hall, Anthony Lopez, Kathfeen Mahoney, Joscph
Notaro, Michael Senese, David Totres, CTU, IBEW Local 9, and Laborers® Local 1001 v.
Laborers’ Fund, Laborers' Fund Board, Municipal Fund, and Municipal Fund Board)

88.  Plaintiffs reallege and Spe-ciﬁca.lly incorporate by reference paragraphs 1 through
70 of the Eirst Supptemental Complaint and paragraphs 1 through 147 of the Original Complaint

preceding the Counts as this paragraph.
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89.  The Municipal Fund Board and Labarers’ Fund Board are the administrative
bodies with the statutory authority to interpret and apply the terms of Articles 8 & 11 of the
Pension Code, respectively, for the purpose of aceepting contributions and granting annuitics.

90.  For about!ZO years before P.A. 97-0651, the Municipal Fund Defendants and
Laborers” Fund Defendants offered and granted participants-annuitics calculated using the salary
paid to the participant by a local labor organization on a union.leave of absence if the participant
or local labor organization ciaployer contributed to the respective fund based on the pall'tiuilnzlflt’s
union salary.

91.  The individual plaintifts and the CTU and Laborers” Locul 1001 reasonably relicd
on that 20 year interpretation and prflct.ice by the Municipal Fund Defendants and Laborers®
Fund Dcfendan-ls lo their detriment by, among other things, making contribulions to the
respective furids based on union salaries and planning for retirements with the expectation of
receiving pensions based on union salaries, and foregoing alternative methods for planning for
their retirement sccurity or that of their members and émp[oyccs.

92. Given the plaintiffs" detrimental reiiancc upon the 20-year practice and
interpretation of the Laborers’ Fund Defendants ana Municipal Fund Defendants offering and
granting annuities based on union salaries, it would be inequitable 1o allow the defendants to
apply retroactively a nc'\’\;r interpretation of Articles 8 & 11 of the Pension Code to bar granting
plaintiffs or plaintiffs’ members and employces annuities based on thqsamé union salaries upon
which contributions werc based. '

93.  Nonetheless, the Laborers’ Fund Defendants and Municipal Fund Defendants
have threatened to deny the individual plaintiffs, including CTU and Laborers’ Local 1001

employces, annuities based on their union salaries premised on the retroactive application of a
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new statutory interpretation that Articles 8 & 1T of the Pension Code never permitied:an annuity ‘
10 be calculated using a salary paid by a local fabor organization. '

94,  This controversy belween the partics would lil{cty be terminated by a declaratory
judgment from the Court that the Laborers’ Fund Defendants and Municipal Fund Defendants
are.cquitably estopped from retroactively applying the new interpretation of Articles 8 & 11 of
thé Pension Code barring the use of a union salary to calculate the Final average salary for
perision purposes.

PRAYER FOR RELIEF

WHEREFORE, plaintiffs pray for judgment as follows:

A.  Plaintiffs’ incorporate the Prayers for Relief applicable to the Counts set forth in

the Original Complaint. ~

B. On Count Xila (Ieciara§i011 that an individual who participates in a defined

contribution plan docs not “receive eredit in any pension plan established by the
local labor organization based on his employment by the organization,” within the
meaning of 40 ILCS 5/8-226(c)(3).

C. On Count X1II a declaration that the Laborers’ Fund Defendants’ or Municipal

Fund Defendants’ retroactive application of the new interpretation of Articles § &
L1 of the Pension Code barring annuities calculated based on union salaries wou[(ll
brcach plai'ntiffs’ contractual rights.

D. On Count XIV a declarqtioll that the Laborers’ Fund Defendants and Municipal

Fund Defendants are equitably cstopped (rom retroactively applying the new
interpretation of Articles 8 & 11 of the Pension Code barril'l-;‘; annuitics calculated

based on union salaries.
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E. Granting such other-and further relief as is deemed just and proper.
Respectfully submitted,

Rochelle Carmichacl; June Davis, Zeidre
Foster; Oscar Hall; Anthony Lopez; Kathleen
Mahoney; Joseph Notaro; Michae! Senese;
David Torres; The Chicago Teachers Union,
Local 1, American Federation of Teachers,
AFL-CIO; Local 1001, Laborers’ International
Union of North America, AFL-CIO; and Local
9, Intemational Brotherhood of Electrical -
Workers, AFL-CIO

Dated: April 22,2016 D22 e
One Mlintiffs’ Attorneys

J..Peter Dowd
Justin I. Lannoyc
George A, Luscombe [1]
Dowp, BLOCH, BENNETT
CERVONE, AUERBACH & YOKICH
.8 South Michigan Avenue, 19th Floor
Chicago, Iilinois 60603
(312) 372-1361 ~ Telephone
(312) 372-6599  Facsimile
Firm 1.D. Number: 12929
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CERTIFICATE OF SERVICE

I, George A. Luscombe 1[I, an attorney, certify that on April 29, 2016, | served a copy of

the attached First Suppicmental Complaint by email on the following:

Richard S. Huszagh -

John Wolfsmith

Assistant Attorneys General

100 West Randolph Street
Chicago, Illinois 60601

Email: RHuszagh@atg.statc.il.us

Attorneys for Intervenor-Defendant.
State of Rlinois, ex rel. Lisa Madigan,
Attorney General of the State of lllinois

Joseph M. Burns

David Huffman-Gotischling

Jacons, BURNS, ORLOVE & FHIERNANDEZ
150 North Michigan Avenuc, Suite 1000
Chicago, lllinois 60601

Email: davidhg@jbosh.com -

Attorneys for defendants:
Public School Teachers' Pension and

Retirement Fund of Chicago; and Board of

Trustees of the Public School Teachers’
Pension and Retirement Fund of Chicago

Dated: April 29,2016

SUBMITTED - 764048 - etk HMIRE I DIERSAM

Cary E. Donham

Graham C. Grady

John:F. Kennedy

TAFT, STETTINIUS, & HOLLISTER, LLP
111 East Wacker Drive, Suite 2800-

. Chicago, [llinois 60601

Email: cdonham@tafitaw.com

Attorneys for defendants: '
Laborers’ & Retirement Board Employees ™

-Annuity & Benefit Fund of Chicago:

Retirement Board of the Laborers " and
Retirement Board Employees " Annuity and
Benefit Fund of Chicago

Mary Patricia-Burns
Vincent D. Pinelli
Larisa L. Elizondo

" BURKE BURNS & PINELLY, LTD.

70 W. Madison Ave., Suite 4300
Chicago, lilinois 60602
Email: vpinelli@bbp-chicago.com

“Attorneys for defendanis:

Municipal Employees’ Annuity & Benefit Fund
of Chicago and the Retirement Board of the
Municipal Employees ® Annuity & Benefit Fund
of Chicago - '

G2 R T

/ _George A. Luscombe L
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APPEAL TO THE APPELLATE COUR T OF ILLINOIS
FIRST DISTRICT
FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

Rochelle Carmichael; June Davis; Zeidre
Foster; Oscar Hall; Anthony Lopez; Kathleen
‘Mahoney; Joseph Notaro; Michael Senese;
David Torres; The Chicago Teachers Union,
Lacal I, American Federation of Teachers,
AFL-CIO; Local 1001, Laborers’ Intemational
Union of North America, AFL-CIQ; and Local
9, International Brotherhood of Electrical
Workers, AFL-CILO;

Plaintiffs-Appcl}ants,

Case No. in the Circuit Court of Cook
County:

Case No. 12-CH-37712

)

)

)

)

)

)

)

)

)

)

)

) o

) Hon. Celia G. Gamrath &

v. ") Hon:-Mary L. Mikva, Judges Presiding
: )

Laborers® & Retirement Board Employees’ )
Annuity & Benefit Fund of Chicago; )
Retirement Board of the Laborers’ & )
Retirement Board Employees® Annuity & )
Benefit Fund of Chicago; Municipal )
Employces' Annuity & Benefit Fund of )
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Chicago; Retirement Board of the Munici_pa} gr’

Employees’ Annuity & Benefit Fund of ,}??f

Chicago; Pubtlic School Teachers’ Peasion & f:;f;
N a).

Retiremerit Fund of Chicago; and Board of
Trustees of the Public School Teachers’
Pension & Retirement Fund of Chicago;

Ciaigt 4
el

Hm
n

"3

Defendants-Appellees,

And

Staté of Illinois, ex rel. Lisa Madigan,
Attomney General of the State of lilinois,

Intetvenor-Defendant-Appellee.

NOTICE OF APPEAL
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Plaintiffs-Appe]iants Rochelle Carmichacel; June Davis; Zeidre Foster; Oscar Hall;
Anthony Lopez; Kathleen Mahoney; Joseph Notaro; Michael Senese; David Torres: The
Chicago Teachers Union, Local 1, American Federation of Teachers, AFL-CLO; Local 1001,
Laborers® ‘lnigmationa] Union of North America, AFL-CIO; and Local 9, International
Brotherhood of Electrical Workers, AFL-CIO hefeby appeal to the Appellaté Court of Iltiriois,
First District the folrlow'ing orders of the Circuit Court of Cook County Iilinois, County |
Diepartment, Chancery Division, Case No. 12-CH-37712, Judges Celia G. Garntath and Mary L.
Mikva presiding:

1. Plaintiffs-Appellants appeal the June 7, 2017, Memorandum Opinion and Ordcr
(“June 7, 2017, Order™) and the Final Amended Memorandum Qpinion and Order
on Reconsideration, dated July 14, 2017 (the “Final Amended Order™), with
regard to the following Counts of Plaintiffs-Appellants® Complaint or First
Supplementa! Complaint. The July 14, 2017, Final Amended Order, which
amended and supetseded the June 7, 2017, Order, certified these issucs for appeal
under IIl. Sup. Ct. R. 304(a).

a. Count X (Declaratory Judgment — 48 ILCS 5/8-226(c)(3) Proviso Docs
Not Apply to the CTU Defined Contribution Plan): The June 7, 2017,
Order and the Final Amended Order denied Plaintiffs-Appellants® cross-
motion for summary judgment and granted the cross-motion for summary
judgment by Defendants-Appellees’ Municipal Employees® Aniuity &
Benefit Fund of Chicago (“MEABF”) and Retirement Board of the
Municipal Employees’ Annuity & Benefit Fund of Chicago (*“MEABF
'Board”) with regard to Count X. Plaintiffs-Appellants respectfully pray
that these orders be reversed as to this Count, granting sumrnary judgment
in favor of Plaintiffs-Appellants, and that the case be reanded to the
Circuit Court for appropriate. proceedings.

b. Count XII (Declaratory Judgment — 40 1LCS 5/8-226(c)(3) Proviso
Does: lv to Defined Contribution Plans): The June 7, 2017,
Order and the Final Amended Order denied Plaintiffs-Appellants’ cross-
motion for summary judgment and granted the cross-rotion for surhmary
Jjudgment by Defendarits-Appellees MEABF and MEABF Board with

regard to Count XII. Plaintiffs-Appellants respectfully pray that these
orders be reversed as to this Count, granting surtiimary judgment in favor
of Plaintiffs-Appellants, and that the case be remanded to the Circuit Court
for appropriate proceedings.
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¢. Count XIII (Declaratory Judgmcat — Bréach of Contractual Rights):

The June 7, 2017 Ordet and the Final Amended Order denied Plaintiffs-
Appellants’ cross-motion for summary judgrhent and granted the cross-
motions for summary judgment by Defendants-Appellees MEABF and
MEABF Board and by Defendants-Appellees Laborers’ & Retitrement
Board Employees’ Annuity & Bencfit Fund of Chicago (“LABF”) and
Retircment Board of the Laborers’ & Retirement Board Employees®
Annuity & Benefit Fund of Chicago (“LABF Board”) ahd by Intervenot-
Defendant-Appellee State of [llinois, ex rel. Lisa Madigan, Attorney
General of the State of [llinois (“State”) with regard 10 Count XIII..
Plaintiffs-Appellants respectfully pray that these orders be reversed as to

- this Count, granting summary judgment in favor of Plaintiffs-Appellants,
and that the case be remanded to the Circuit Court for appropriate
procecdings.

d. Count X1V (Declaratory Judgment — Estoppel): The June 7, 2017
Order and the Final Amended Order denicd Plaintiffs-Appellants’ cross-
motion for summary judgment and granted the cross-motions for summary
judgment by Defendants-Appellecs MEABF and MEABE Board and
Defendants-Appellees LABF and LABF Board, and by Intervenor-
Defendant-Appellec State with regard to Count X1V, Plaintiffs-Appellants
respectfully pray that these orders be reversed as to this Count, granting
summary judgment in favor of Plaintiffs-Appellants, and that the case be
remanded to the Circuit Court for appropriate proccedings.

2. Plaintiffs-Appellants appeal the Order and Opinion dated September 29, 2014
(*Sept. 29, 2014 Order & Opinion™), with regard to the following Counts in
Plaintiff-Appeliants” Complaint. The July 14,2017, Final Amended Order
certified these issues for appeal under [lI. Sup. Ct. R. 304(4).

a. Counts IV.A through IV.E (Constitutional Challenges to Public Act
97-0651 Amendments to 40 TL.CS 5/8-138
Eliminating Right to Pcnsion Benefits Based on a Union Salary
Earned While on Leave of Absence): The Sept. 29, 2014 Order &
Opinion dismissed with prejudice Plaintiffs-Appellants’ Counts IV.A
through IV.E of Plaintiffs-Appellants’ Complaint, granting the motions to
dismiss by Defendant-Appellees MEABF and MEABF Board and by
Intervenor-Defendant-Appellee State. Plaintiffs-A ppellants respectfutly
pray that this order be reversed as to these Counts, thereby reinstating the
Counts, and the case be remanded to the Citcuit Court for appropriate
proceedings. .

b. Counts V.A through V.E (Constitutional Challenges to Publi¢ Act 97-
0651 Amendments to 40 ILCS 5/11-134(f-1) and 40 ILCS 5/11-217(¢)
Eliminating Right to Pension Benefits Based on a Union Salary
Earned While on Leave of Absence): The Sept. 29, 2014 Order &
Opinion dismissed with prejudice Plaintiffs-Appellants’ Counts V.A

3
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through V.E of Plaintiffs-Appellants’ Complaint, granting the motions to
dismiss by Defendant-Appellees LABF and LABF Board and by
Intervenor-Defendant-Appellec State. Plaintiffs-Appellants respectfully
pray that this order be reversed as to these Cotints, thereby reinstating the
Counts, and the case be remanded to the Circuit Court for appropriate
proceedings.

Respectfully submitted,

Rochelle Carmichael; Junc Davis, Zeidre:
Foster; Oscar Hall; Anthony Lopez; Kathleen
Mahoney; Joseph Notaro; Michael Senese;
David Torres; The Chicago Teachers Union,
Local 1, American Féderation of Teachers,
AFL-CI0; Local 1001, Laborers’ International
Union of North Amenca,,A_F, L-CIO; and Local
9, International Brotherhood of Electrical
Workers, AFL-CIO

Dated: kAug‘us't 9,2017

J. Peter Dowd

Justin J. Lannoye-

George A. Luscombe 111

Down, BLOCH, BENNETT
CERVONE, AUERBACH & YOKICH

8 South Michigan Avenue, 19th Floor

Chicago. liiinois 60603

(312) 372-1361 — Telephone

(312) 372-6599 — Facsimile

Primary Email:

gluscombe@laboradvocates.com

Secondary Email:

ipdowd@laboradvocates.com

Secondary Email:

efile@laboradvocates.com

Firm L.D. Number: 12929

Attorneys for Plaintiffs-Appellants
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CERTIFICATE OF FILING & SERVICE

I George A. Luscombe III, an attorney, certify that on August 9, 2017, 1 caused the

foregoing Notice of Appeal to be filed with the Clerk of the Circuit Court of Cook County

Illinois, County Department, Chancery Division and true and correct copies of the same to be

served by email and by U.S. Mail, postage prepaid, before 5:00 p.m. on the following:

Richard S. Huszagh

Assistant Attorney General

100 West Randolph Street
Chicago, lllinois 60601

Email: RHuszagh@atg.state.il.us

Attorneys for Intervenor-Defendunt-Appellee.
State of Hllinois, ex rel. Lisa Madigan,
Attorney General of the State of lllinois

Joseph M. Burns

David Huffinan-Gottschling

JACOBS, BURNS, ORLOVE & HERNANDEZ
150 North Michigan Avenue, Suite 1000
Chicago, Iliinois 60601

Email: davidhg@jbosh.com

Attorneys _for Defendunts-Appellees:

Public School Teachers’ Pension and

- Retirement Fund of Chicago, and Board of
Trustees of the Public School Teachers’
Pension and Retirement Fund of Chicago

Cary E. Donham

Graham C. Grady

John F. Kennedy

TAFT, STETTINIUS, & HOLLISTER, LLP
111 East Wacker Drive, Suite 2800
Chicago, Illinois 60601

Email: cdonham@taftlaw.coin

Attorneys for Defendants-Appellees:
Laborers’ & Retirement Board Employees’
Annuity & Benefit Fund of Chicago;
Retirement Board of the Laborers' and
Retirement Board Employees’ Annuity and
Benefit Fund of Chicago

Mary Patricia Burns

Vincent D. Pinelli

Larisa L. Elizondo

BURKE BURNS & PINELLL, LTD.

70 W. Madison Ave., Suile 4300
Chicago, lllinois 60602

Email: vpinelli@bbp-chicago.com

Attorneys for Defendants-Appellces:
Municipal Employees’ Annuity & Benefit Fund
of Chicago and the Retirement Board of the
Municipal Employees' Annuity & Benefit Fund
of Chicago '

Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil

" Procedure, the undersigned certifies that the statements set forth in this instrument are true and

correct, except as to matters therein stated to be on information and belief and as to such matters
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the undersigned certifies as aforesaid that he verily believes the same to be true.

o

.D‘ated:‘.August‘ g, 2017 %42 w

- George A. Luscombe II1
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Index to Supplement to the Common Law Record on Appeal

Date

Mar. 20, 2018

Feb. 20, 2018
Feb. 26,2018

Jan. 18, 2013

Feb. 10, 2014

July 7, 2014

Dec. 16, 2014

Sept. 9, 2016

Sept. 9, 2016

Sept. 9, 2016
Sept. 9, 201l6
Sept. 9, 2016
Sept. 9, 2016
Sept. 9,2016

Sept. 9,2016

Document

Certificate of Supplement to Record
Supplement to the Record — Table of Contents
Stipulation and List of Documents

Certificate of Filing and Service

Motion for Substitution of Judge, by Defendant
Retirement Board of the Municipal Employees’
Annuity & Benefit Fund of Chicago

Motion for Partial Reconsideration of Qrder on
Motion to Dismiss Plaintiffs’ Constitutional
Claims, by Intervenor-Defendant State of
[llinois ex rel. Lisa Madigan, Attorney General
of the State of Illinois

Motion to Cite Additional Authority, by
Plaintiffs

Answer, by Intervenor-Defendant State of
Iilinois ex rel. Lisa Madigan, Attorney General
of the State of [llinois

Motion for Summary Judgment, by Plaintiffs

Memorandum of Law in Support of Motion for
Summary Judgment, by Plaintiffs

Affidavit of Rochelle Carmichael
Affidavit of Robert Chianelli
Affidavit of June Davis
Affidavit of Zeidre Foster
Affidavit of Oscar Hall

Affidavit of James S. Jorgensen
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SUPC1
SuUP C2-4
SUP C 5-10

SUPC 11-12

SUP C 13-18

SUP C 19-36

SUP C 37-74

SUP C 75-215

SUP C216-27

SUP C 228-74

SUP C 275-92

SUP C 293-640

SUP C 641-50
SUP C 651-53

SUP C 654-65

SUP C 666-767
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Sept. 9, 2016
Sept. 9, 2016

Sept. 9, 2016
Sept. 9, 2016
Sept. 9, 2016

Sept. 9, 2016

Sept. 9, 2016
Sept. 9, 2016
Sept. 9, 2016

Sept. 9, 2016
Sept. 9, 2016

Sept. 9, 2016
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Document
Affidavit of Anthony Lopez
Affidavit of George A. Luscombe Il

Affidavit of George A. Luscombe III,
Exhibits Volume I of I1

Affidavit of George A. Luscombe I,
Exhibits Volume II of II

Affidavit of Kathleen Mahoney

Affidavit of Joseph P. Notaro (2015)
Supplement to the Record — Table of Contents
Affidavit of Joseph P. Notaro (2016)
Affidavit of Michael Senese

Affidavit of Jesse Sharkey

Affidavit of Jesse Sharkey,
Exhibits Volume I of ]

Affidavit of Jesse Sharkey,
Exhibits Volume II of I1

Affidavit of David Torres
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Page
SUP C 768-94

SUP C 795-98
SUP C 799-947

SUP C 948-1259
SUP C 1260-1268
SUP C 1269-1482
SUP C 1483-85 V2
SUP C 1486-1744 V2
SUP C 1745-48 V2

SUP C 1749-59 V2
SUP C 1760-1962 V2

SUP C 1963-2159 V2

SUP C2160-73 V2
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