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 PRESIDING JUSTICE MITCHELL delivered the judgment of the court. 
 Justice Mikva and Justice Oden Johnson concurred in the judgment. 
 

ORDER 
 
¶ 1 Held: The circuit court’s denial of defendant’s successive postconviction petition after a 

third-stage evidentiary hearing is affirmed where the circuit court did not commit manifest 
error in its credibility determinations. 

¶ 2 Defendant Tamon Russell appeals the circuit court’s denial of his successive 

postconviction petition after a third-stage evidentiary hearing on his actual innocence claim (725 

ILCS 5/122-1 et seq. (West 2024)). At issue is whether the circuit court’s denial was manifestly 

erroneous because defendant’s evidence, namely the testimony of two witnesses who both 

identified another individual as the shooter, was of such conclusive character that it would 

probably change the outcome on retrial. For the following reasons, we affirm. 
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¶ 3  I. BACKGROUND 

¶ 4 After a bench trial, defendant Tamon Russell was convicted of first-degree murder (720 

ILCS 5/9-1(a) (West 2000)) and two counts of attempted murder (id.; id. § 8-4(a)). The circuit 

court sentenced defendant to an aggregate term of 45 years’ imprisonment. 730 ILCS 5/5-4.5-20, 

5-4.5-25 (West 2000). 

¶ 5 At defendant’s trial, the State presented testimony from Edward Geddes and Damon Royal. 

Geddes testified that on May 4, 2001, he was at 89th Street and Cottage Grove Avenue in Chicago. 

He was with Joseph Mitchell, Damon Royal, and Jarod, whose last name he did not know. The 

four men were friends and members of the Vice Lords street gang. Geddes was talking to two girls, 

and Royal was standing five or six feet away at the bus stop. Mitchell walked up to Geddes and 

the girls, and as they were talking, Geddes heard gunshots. Geddes was shot in his left leg and fell 

to the ground. He saw Mitchell get shot and fall to the ground as well. Geddes tried to get up and 

run but was grazed by the gunfire so laid back on the ground. He looked to see where the shooting 

was coming from and waited for the fire to stop.  

¶ 6 Geddes testified that he saw defendant fire shots from the passenger side of a car, holding 

the gun out of the window. Geddes knew defendant as a gang rival, a member of the Blackstone 

street gang. At that time, the Blackstones and Vice Lords were at war, and Geddes had known 

defendant for three or four years. Geddes could not see the driver of the car and could not make 

out the figure in the back seat. 

¶ 7 After the shooting, ambulances arrived and Geddes’s injuries were treated at the scene. 

Geddes named defendant as the shooter to police on site. Geddes then went to the police station, 

was interviewed by detectives, and identified defendant’s picture. A few days later, Geddes 
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identified defendant in a lineup. Geddes testified that on the day in question, he had smoked around 

five marijuana cigarettes but was not intoxicated. At the time of the shooting, he was on probation 

and sold drugs.  

¶ 8 Damon Royal testified that on May 4, 2001, he was a member of the Vice Lords and was 

on the corner of 89th and Cottage Grove selling crack cocaine. He was with Edward Geddes, his 

cousin, Joseph Mitchell, and a man named Jarod. Royal was waiting at a bus stop when a group of 

girls walked past. Soon after, he heard gunshots and looked to see where the shots were coming 

from. Royal testified that defendant was firing from the front passenger seat of a white Dodge 

Intrepid, two feet away from Royal. Royal said he recognized defendant right away. He knew him 

from the neighborhood and as a member of the Blackstones. Royal felt himself get shot and ran 

away.  

¶ 9 Shortly after, Royal returned to the scene, spoke to detectives in an ambulance, and told 

them who shot him. He was taken to the hospital where he identified defendant’s picture in a photo 

array. Royal testified that he had multiple felony convictions for drug-related offenses and 

aggravated unlawful use of a weapon. He was on house arrest at the time of the shooting and had 

smoked marijuana earlier that day. 

¶ 10 The State and defendant presented additional testimony from Chicago police officers and 

detectives regarding the witnesses’ statements and identifications. The parties entered several 

stipulations, including that Mitchell died from his gunshot wounds, ten fired bullet casings and 

one bullet were recovered at the scene from the same gun, and no suitable fingerprints were found 

on the recovered casings or bullet. Defendant did not testify. 
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¶ 11 The circuit court noted that Geddes and Royal “were very credible witnesses” and found 

defendant guilty. In defendant’s statement in allocution, he maintained his innocence. The circuit 

court sentenced defendant to 45 years’ imprisonment. On direct appeal, this court granted appellate 

counsel’s motion to withdraw pursuant to Anders v. California, 386 U.S. 738 (1967), and affirmed. 

People v. Russell, 366 Ill. App. 3d 1224 (2006) (table) (unpublished order under Illinois Supreme 

Court Rule 23).  

¶ 12 In 2007, defendant filed his initial postconviction petition asserting various claims. His 

amended petition included an actual innocence claim accompanied by an affidavit from Tyrone 

Brewer Jr. Brewer attested that on May 4, 2001, he was near 89th and Cottage Grove talking to a 

girl, T.T. He saw four men and two girls standing a few feet away at a bus stop. A white Dodge 

drove right by Brewer with the passenger window down. He recognized the passenger as a man he 

went to high school with, Wesley Ray or “Skip.” Brewer did not know the driver but described 

him as having light skin with long hair. The car continued to drive towards the corner, and Brewer 

saw Skip start shooting at the people standing there. The car drove off and the group ran past him. 

Brewer and T.T. jumped into his car and drove away. Years later, Brewer was an inmate in Menard 

Correctional Center and was in the yard talking to a group of people about things they had seen in 

their lifetime. Brewer shared the story about a shooting that could have killed him, referencing this 

incident. Defendant was among this group, heard the story, and pulled Brewer aside to explain his 

situation. Brewer told defendant he knew the shooter and would be willing to sign an affidavit for 

him. 

¶ 13 The State filed a motion to dismiss defendant’s petition at the second stage, which the 

circuit court granted and defendant appealed. This court affirmed the dismissal of defendant’s 
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actual innocence claim, reasoning that Brewer’s affidavit was not of such conclusive character that 

it would probably change the result on retrial, finding it significant that “Brewer never state[d] that 

defendant was not present during the drive-by shooting.” People v. Russell, 2014 IL App (1st) 

120914-U, ¶¶ 35-37. This court, however, reversed the dismissal of defendant’s postconviction 

claim asserting ineffective assistance of counsel and remanded for a third-stage evidentiary 

hearing. Id. ¶ 38. After the evidentiary hearing, the circuit court denied the claim. Defendant 

appealed, and this court granted appellate counsel’s motion to withdraw and affirmed. People v. 

Russell, No. 1-17-2621 (2019) (unpublished summary order under Illinois Supreme Court Rule 

23(c)). 

¶ 14  In 2018, defendant sought leave to file a successive postconviction petition alleging actual 

innocence based on newly discovered evidence from David McQueen. McQueen had messaged 

defendant’s sister on Facebook stating that he witnessed the murder defendant was in prison for 

and defendant was not the shooter. The circuit court dismissed the petition, but on appeal, the 

petition was remanded for second-stage proceedings pursuant to an agreed motion for summary 

disposition. Postconviction counsel filed a supplemental petition with affidavits and a videotaped 

interview with McQueen.  

¶ 15 In the affidavit and interview, McQueen attested that on the day of the shooting, he was on 

89th and Cottage Grove. He saw his friends Mitchell, Geddes, and Royal from around 50 feet 

away. He saw a white Dodge Intrepid turn the corner and slow down right in front of his friends. 

He saw a passenger, who he identified as “Skip” or Wesley, stick his head out of the car. Then, he 

saw Skip stick his arm out and begin shooting. McQueen knew defendant at the time as a member 
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of the Black P Stones along with Skip. McQueen stated defendant was not the shooter and was not 

in the car.   

¶ 16 After the shooting started, McQueen ran and was not interviewed by police. That night, 

McQueen picked up Geddes from the police station. Geddes said he told police that defendant was 

the shooter. McQueen told Geddes that the shooter was not defendant; it was Skip. Later, after 

Mitchell’s funeral, McQueen had a similar conversation with Royal where McQueen told him 

defendant was not the shooter and that it was Skip. McQueen explained that it bothered him that 

he let someone sit in jail when McQueen knew he was not there, and he felt he had a responsibility 

to come forward.  

¶ 17 The circuit court advanced the claim to a third-stage evidentiary hearing. At the hearing, 

McQueen testified that he was friends with Geddes, Royal, Mitchell, and Jarod and they were 

members of the same street gang, the Vice Lords. On May 4, 2001, he was at 89th and Cottage 

Grove and was around 400 or 500 feet away from the shooting. Prior to the shooting, McQueen 

saw a white Dodge Intrepid drive by the intersection, and he recognized the front seat passenger 

as his friend “Skippy.” He saw him clearly. Then, he heard gunshots. McQueen testified that he 

did not see the car once it turned the corner so did not see the actual shooting. However, based on 

where his friends were, the shooter had to have been the passenger. 

¶ 18 McQueen knew Skip because he used to purchase drugs from Skip and he dated one of 

Skip’s cousins for a while. McQueen knew Skip was a member of the Black P Stones along with 

defendant, who he also knew. McQueen did not see defendant at the scene of the shooting. After 

the shooting, McQueen ran and was never interviewed by police. McQueen testified that he picked 

up Geddes from the police station on the evening of the shooting. During their conversation, 
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McQueen “told him that if he was saying that it was Tamon, he was incorrect.” Weeks later, 

McQueen had a similar conversation with Royal. McQueen testified that he decided to come 

forward because he did not believe in leaving people in jail for crimes they did not commit. He 

also mentioned safety concerns due to the rival gangs. McQueen informed the circuit court that 

Skip was now deceased.  

¶ 19 At the same evidentiary hearing, Brewer also testified consistently with his previous 

affidavit. He testified that on May 4, 2001, he was at 89th and Cottage Grove talking to a girl, T. 

T. He saw a group of people near a bus stop when a white Dodge drove by. The passenger window 

was down, and Brewer recognized the passenger as Wesley Ray, or “Skip,” who he went to high 

school with. The car rolled to the corner and Brewer saw Skip pull out a black gun and start 

shooting at the group. Brewer and T.T. jumped into his car and drove away. Brewer later met 

defendant while Brewer was serving a sentence for a 2001 homicide. He was talking with a group 

of inmates, including defendant, about crazy things they had seen in their life, and he told a story 

of the shooting and how he almost died. At the end of Brewer’s direct examination, defendant’s 

attorney asked Brewer if defendant was physically present at the scene. Brewer said no.  

¶ 20 In its ruling, the circuit court recounted McQueen and Brewer’s accounts and explained 

that it “simply [did] not believe their” testimony. The circuit court held that defendant failed to 

prove by a preponderance of the evidence that he is actually innocent and denied the petition. This 

timely appeal followed. Ill. S. Ct. R. 651 (eff. July 1, 2017). 

¶ 21  II. ANALYSIS 

¶ 22 Defendant argues the circuit court’s denial of his postconviction petition was manifestly 

erroneous where the independent testimony of McQueen and Brewer both identifying Skip as the 
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shooter established defendant’s actual innocence by a preponderance of the evidence. The State 

argues that the denial was not manifestly erroneous where the circuit court found McQueen and 

Brewer’s testimony incredible. We review the denial of a postconviction petition and actual 

innocence claim after an evidentiary hearing for manifest error. People v. Coleman, 2013 IL 

113307, ¶ 98. Similarly, “[f]ollowing a third-stage evidentiary hearing, a reviewing court will not 

reverse a trial court’s findings regarding factfinding and credibility determinations unless the 

findings are manifestly erroneous.” People v. McCoy, 2026 IL 131565, ¶ 50. “Manifest error is 

clearly evident, plain, and indisputable.” (Internal quotation marks omitted.) Coleman, 2013 IL 

113307, ¶ 98. “Thus, a decision is manifestly erroneous when the opposite conclusion is clearly 

evident.” Id.  

¶ 23 The Post-Conviction Hearing Act provides a three-step process by which convicted 

defendants can assert that their constitutional rights were substantially denied. 725 ILCS 5/122-1 

et seq. (West 2022); People v. Harper, 2013 IL App (1st) 102181, ¶ 33. At the first stage, the 

circuit court must determine whether the petition is frivolous or patently without merit. People v. 

Domagala, 2013 IL 113688, ¶ 32. At the second stage, the petitioner must make a substantial 

showing of a constitutional violation. Id. ¶ 33. At the third stage, the petition advances to an 

evidentiary hearing where “the circuit court serves as the fact finder.” Id. ¶ 34. “[I]t is the court’s 

function to determine witness credibility, decide the weight to be given testimony and evidence, 

and resolve any evidentiary conflicts.” Id. Based on the evidence, the circuit court must determine 

whether the petitioner is entitled to relief. Id.; see Coleman, 2013 IL 113307, ¶ 92 (“[I]n a post-

conviction hearing the burden of proof is upon the petitioner to show a denial of a constitutional 

right by a preponderance of the evidence.” (Internal quotation marks omitted.)). 
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¶ 24 “To establish a claim of actual innocence, the supporting evidence must be (1) newly 

discovered, (2) material and not cumulative, and (3) of such conclusive character that it would 

probably change the result on retrial.” People v. Robinson, 2020 IL 123849, ¶ 47. The State does 

not contest the first two elements. Accordingly, the sole issue on appeal concerns the circuit court’s 

conclusion that defendant did not sufficiently establish the conclusive-character element. 

¶ 25 “ ‘Conclusive’ means the evidence, when considered along with the trial evidence, would 

probably lead to a different result.” People v. Harris, 2024 IL 129753, ¶ 65. “The conclusive-

character element requires only that the petitioner present evidence that places the trial evidence 

in a different light and undermines the court’s confidence in the judgment of guilt.” Id. “The new 

evidence need not be entirely dispositive to be likely to alter the result on retrial.” Robinson, 2020 

IL 123849, ¶ 48. “Probability, not certainty, is the key, as the trial court in effect predicts what 

another jury would likely do, considering all the evidence, both new and old, together.” Harris, 

2024 IL 129753, ¶ 65. “Such assessment involves credibility determinations that are uniquely 

appropriate for trial judges to make, and we will not second-guess such credibility findings.” 

McCoy, 2026 IL 131565, ¶ 55. 

¶ 26  A. McQueen 

¶ 27 The circuit court determined that defendant did not establish the conclusive-character 

element because it did not believe the testimony defendant presented. Specifically, as to McQueen, 

the circuit court explained it did not find him credible where he (1) did not come forward for many 

years, (2) gave inconsistent statements regarding his proximity to the shooting and what he 

observed, and (3) gave inconsistent statements regarding his knowledge of Skip’s last name: 

“Consequently, Mr. McQueen immediately knows that the police are focusing on 
Mr. Russell. He has to know that the police focus on Mr. Russell. If he didn’t know that 
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Mr. Russell was shortly thereafter charged and brought to court to answer to this charge, I 
have every expectation that he would have known soon enough.  

 
But he didn’t act on that at all. It tends to indicate that he didn’t know then what he 

claims now, which is to say that someone who is not Russell, mostly this gentleman Skip, 
who I’ll speak to in a moment, did the shooting and not Mr. Russell. 

 
He told *** the lawyer, that he saw an arm stick out of the car with a gun. At various 

times, he says he was as far away as 400 feet. That’s over a football field in length. 
 
He testified to this Court that he did not know if Ray was Skip’s last name. But in 

one of his affidavits, I think the one signed in 2022, he indicated that he knew the shooter 
was Wendell—Welsay [sic], rather, Skip Ray. 

 
He was claiming in 2022 he knew what Ray’s last name or Skip’s last name was, 

and he’s testifying he didn’t know what Skip’s last name was, which means, I suppose, that 
Skip is dead now.” 

 
¶ 28 The circuit court found that McQueen’s delay in coming forward weighed against his 

credibility. Despite McQueen’s testimony that he knew defendant was being named as the shooter 

at the time, he waited at least 14 years before he first came forward. McQueen agreed that fear for 

his safety contributed to his delay but did not explain what motivated his change of heart, other 

than general sentiments of guilt and responsibility. It was not erroneous for the circuit court to find 

that petitioner’s failure to come forward weighed against his credibility. See, e.g., People v. Hill, 

2025 IL App (1st) 231340, ¶¶ 47-50 (discussing the witnesses’ failure to come forward for many 

years as impacting their credibility at an evidentiary hearing). 

¶ 29 The circuit court also highlighted inconsistencies in McQueen’s statements. Notably, in 

McQueen’s affidavits and video interview, he asserted he was around 50 feet from his friends and 

that he saw Skip stick his head out of the car and his arm when he fired the gun. At the evidentiary 

hearing, however, McQueen testified he was 400 or 500 feet away and did not see the shooting: 

“A. ***. And no sooner than I said that to myself I heard the shots. I didn’t see—I 
didn’t see anyone stick their head out of the— 
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THE COURT: I’m sorry. You didn’t see what? 
A. I did not see anyone out of the—I didn’t see anyone—I didn’t see the car once  

it turned the corner so I could not see the actual shooting, but I saw Skippy in the front seat 
of the car. And I saw a driver. There was no one in the back seat.” 

 
McQueen gave inconsistent statements about whether he in fact saw the shooting itself. Setting 

aside other inconsistencies, we cannot say the circuit court’s decision to disbelieve McQueen’s 

testimony was manifestly erroneous given this significant discrepancy alone. See People v. 

Coleman, 183 Ill. 2d 366, 384 (1998) (“The credibility of the testimony in a post-conviction case, 

as in other cases tried by the court without a jury, is a matter for the trial judge to determine, and 

unless something appears to show that the determination by the trial judge was manifestly 

erroneous, the trial judge, who had an opportunity to see and hear each witness, will be upheld.” 

(Internal quotation marks omitted.)). 

¶ 30 Defendant argues that the circuit court mischaracterized McQueen’s testimony, making the 

circuit court’s credibility finding manifestly erroneous. Defendant argues that the circuit court 

misstated the testimony when it recalled that McQueen did not know Geddes named defendant as 

the shooter even though McQueen testified that Geddes told him when he picked Geddes up from 

the police station: 

“Mr. McQueen’s testimony is similarly curious in the sense that he actually goes to 
the police station that day and picks up Mr. Geddes, one of the witnesses for the State, and 
brings him back home from the police station. 

 
Now, it is at that time, because early on, Mr. Geddes, one of the witnesses against 

Mr. Russell, and Mr. Royal immediately claim that Mr. Russell was the shooter in this case. 
He shot not only at Mr. Mitchell but also shot at them. 

 
It is inconceivable to me that Mr. Brewer [sic] would not know then that Geddes, 

and for that matter Royal, are claiming to the police then, probably the evening of May 4th 
2001, if not in the early morning hours of May 5, 2001, within the first 24 hours, McQueen 
had to have known that Geddes and probably Royal are implicating Mr. Russell because 
that’s what they told the police. 
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And why wouldn’t they say that to the person who picks up Geddes from the police 

station? An everyday aspect of human interaction, when you pick up somebody up from a 
police station when they were brought there, probably kept there for an appreciable period 
of time, you wait patiently for them in a car outside, the normal thing that would take place 
is, when they get in the car, you would ask them what happened. 

 
Especially, if you were there as well as McQueen claims now, you would ask 

Geddes, if not Royal as well, what happened, what did you see, what did you tell the police, 
and there is no reason that Geddes and Royal wouldn’t tell Mr. McQueen, I told the police 
Mr. Russell was the one who shot at us.” 

 
The circuit court eventually concluded that McQueen knew defendant was named: 

“Consequently, Mr. McQueen immediately knows that the police are focusing on 
Mr. Russell. He has to know that the police focus on Mr. Russell. If he didn’t know that 
Mr. Russell was shortly thereafter charged and brought to court to answer to this charge, I 
have every expectation that he would have known soon enough.”  

 
Defendant argues that this commentary alone renders the circuit court’s findings manifestly 

erroneous. However, in the end, the circuit court found that McQueen knew defendant was being 

named to police. This is in line with McQueen’s testimony. Moreover, the circuit court’s ultimate 

credibility determination did not stem from McQueen’s knowledge that defendant was being 

named on the evening of the shooting, but rather from McQueen’s failure to come forward for 

many years. 

¶ 31 Defendant argues that the circuit court’s reliance on McQueen’s failure to come forward is 

antithetical to actual innocence jurisprudence, which necessarily relies on new evidence, including 

witnesses who were not willing to come forward earlier. It is true that evidence for an actual 

innocence claim must be newly discovered and can include newly discovered witnesses. See, e.g., 

People v. Ortiz, 235 Ill. 2d 319, 333-34 (2009) (concluding a witness who came forward after 10 

years was newly discovered). However, the requirement that evidence must be newly discovered 

does not create a per se rule that new witnesses must be believed. As with any witness, the trier of 
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fact must evaluate their credibility. See People v. Reed, 2020 IL 124940, ¶ 51 (“At this [evidentiary 

hearing] stage, the trial court acts as a factfinder, making credibility determinations and weighing 

the evidence.”).  

¶ 32 Defendant argues that several factors bolster McQueen’s credibility, including his 

explanation for not coming forward earlier and the fact that his testimony exonerates a gang rival 

in a case where his friends were the victims. Despite these factors, however, the circuit court, 

looking at the entirety of McQueen’s testimony, found it incredible. We give that determination 

great deference. See People v. Carter, 2021 IL App (4th) 180581, ¶ 68 (“Any time a trial court 

serves as a fact finder, perhaps the single most important thing the court can do is say whom it 

believes and whom it does not. When the trial court favors us with such a finding, we are at the 

height of our deference to that court.”). 

¶ 33  B. Brewer 

¶ 34 Similarly, the circuit court found defendant’s evidence insufficient because it did not 

believe Brewer’s testimony. The circuit court explained it found Brewer incredible, mainly 

because Brewer testified that defendant was not present at the scene of the shooting even though 

it was a busy area and Brewer did not meet defendant until they were imprisoned together many 

years later: 

“Mr. Brewer has testified that he’s serving a sentence of 80 years for first degree 
murder, recounted how by virtue of a considered coincidence he came to the attention of 
Mr. Russell regarding who it was that performed the shooting leading to the death of Mr. 
Mitchell. 

 
Mr. Brewer testified to a couple of things that I found particularly interesting. He 

testified at the end of direct examination that Mr. Russell was not at the scene of this 
incident that took place on a busy Chicago intersection at 5:30 or 6:00 p.m. on a spring day 
in May of 2001, May 4 of 2001, 5:30 or 6:00 p.m. It would have been daylight hours in my 
estimation. 
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He, thereafter, testified on cross-examination that he met Mr. Russell in the 

penitentiary in 2007 or 2008 or 2009. It is one thing for him to testify that Skip was the 
actual shooter. It is another thing for him to testify that, I first met Mr. Russell six years, at 
best, after the fact. And then to say with conclusion that he was not at the scene. That’s just 
frankly incapable of belief. 

 
It may well be, if Mr. Russell is innocent, that he was not at the scene. But how Mr. 

Brewer would know that Mr. Russell was not at the scene is incapable of belief in my 
estimation because there is no way Brewer would know conclusively that Mr. Russell was 
not at the scene because he didn’t even know him until six or seven or eight years later.” 

 
¶ 35 As part of its credibility determination, the circuit court relied on Brewer’s in-court 

testimony that defendant was not present at the scene, along with Brewer’s other testimony that he 

did not know defendant at the time of the shooting. Brewer’s testimony that defendant was not at 

the scene of the shooting is necessarily outside of Brewer’s personal knowledge at the time. The 

testimony was thus unbelievable on its face, and it was not erroneous for the circuit court to 

question Brewer’s truthfulness.  

¶ 36 In assessing Brewer’s credibility, the circuit court also commented on how Brewer came 

to meet defendant. It was not clear error for the circuit court to consider the circumstances that led 

Brewer to testify. See Reed, 2020 IL 124940, ¶¶ 52-54 (upholding circuit court’s credibility 

determination where the witness “came forward only after being imprisoned and discussing the 

case with defendant”); Hill, 2025 IL App (1st) 231340, ¶¶ 26-27, 49 (same). 

¶ 37 Defendant argues the circuit court’s conclusion that Brewer was incredible because of his 

testimony that defendant was not present at the scene contradicts a previous decision pertaining to 

defendant’s case, People v. Russell, 2014 IL App (1st) 120914-U, and creates an impossible barrier 

for defendant to overcome. In Russell, the court heard defendant’s appeal from the second-stage 

dismissal of his initial postconviction petition. Id. ¶ 1. In considering defendant’s actual innocence 
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claim, the court held that Brewer’s affidavit did not satisfy the conclusive-character element, 

finding it significant that “Brewer never state[d] that defendant was not present during the drive-

by shooting.” Id. ¶¶ 35-36. For this proposition, the court cited a case where the defendant was 

convicted of murder under an accountability theory, id. ¶ 36, which is not the case for defendant. 

However, the court also noted that Brewer’s affidavit was insufficient when considered along with 

the identification testimony of Royal and Geddes, who both knew defendant and identified him on 

several occasions. Id. ¶ 37. 

¶ 38 The circuit court’s findings here do not contradict with Russell because Russell evaluated 

Brewer’s affidavit at the second stage, taking the allegations as true. See Harper, 2013 IL App 

(1st) 102181, ¶ 33 (explaining all allegations are taken as true at the second stage). Here, the circuit 

court was engaged in a credibility determination. Although the Russell court criticized Brewer’s 

affidavit because it did not assert that defendant was not at the scene, that criticism does not require 

Brewer to testify to something he has no knowledge of solely to create a successful claim. 

Moreover, contrary to defendant’s assertion, the Russell court’s comments on Brewer’s affidavit 

did not impose an impossible barrier for defendant to overcome. The Russell court evaluated 

defendant’s initial actual innocence claim considering only Brewer’s affidavit. Russell, 2014 IL 

App (1st) 120914-U, ¶ 33. Defendant was not prevented from bringing a successive innocence 

claim with additional evidence provided by McQueen. The circuit court, however, found both 

witnesses’ testimony incredible.  

¶ 39 Defendant further argues that Brewer’s testimony that defendant was not present at the 

scene does not discredit his testimony that defendant was not the shooter, and he notes there were 

several reasons to find this testimony credible. However, Brewer’s testimony that defendant was 
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not at the scene of the shooting raised reasonable concerns as to the basis of Brewer’s testimony, 

undermining his credibility as a whole. The circuit court considered Brewer’s testimony 

completely, including factors that bolstered his credibility and those that weighed against it. After 

live testimony at an evidentiary hearing, the circuit court is in a position “infinitely superior to that 

of a tribunal where the sole guide is the printed record.” (Internal quotation marks omitted.) People 

v. Fair, 2024 IL 128373, ¶ 97. “[T]he finder of fact is generally the best judge of credibility and 

such determinations will not be overturned on appeal absent manifest error.” Id. We find none 

here. 

¶ 40 If McQueen and Brewer were credible and believable, perhaps the result of a new trial 

would be different. See McCoy, 2026 IL 131565, ¶ 67. The circuit court, however, did not find 

McQueen or Brewer credible, and defendant has not demonstrated that those findings were 

manifestly erroneous. Defendant’s actual innocence claim is reliant on McQueen and Brewer’s 

credibility. See id. ¶¶ 62, 67. “In considering the circuit court’s credibility findings along with the 

old and new evidence, together, as the lower court[ ] did, we reach the same conclusion that 

[defendant] has not met his burden of demonstrating that his new evidence would probably change 

the result on retrial.” Id. ¶ 66. 

¶ 41 Because we affirm the circuit court’s denial of defendant’s petition, we need not address 

defendant’s argument that his case should be assigned to a different judge on remand. 

¶ 42  III. CONCLUSION 

¶ 43 The judgment of the circuit court of Cook County is affirmed. 

¶ 44 Affirmed. 


