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II. NATURE OF THE CASE AND JUDGMENT APPEALED FROM 

Plaintiffs brought this action to seek reversal of a final administrative decision by 

the Defendant, Illinois Municipal Retirement Fund (“IMRF” or the “Fund”) Board of 

Trustees, which terminated Plaintiffs Robert Gentry, Ronald Ellis, and James Marlo’s 

participation in the Fund in their capacities as Williamson County Commissioners. IMRF 

terminated the individual Plaintiffs’ participation in the Fund based on the Williamson 

County Board of Commissioners’ failure to comply with the terms of Section 7-137.2(a) 

of the Illinois Pension Code. 

The circuit court entered judgment reversing the decision of the IMRF Board of 

Trustees, ruling that Public Act 99-900, which enacted Section 7-137.2(a), violates 

Article XIII Section 5 of the Illinois Constitution. Defendant appealed from the circuit 

court judgment that found Section 7-137(a) to be unconstitutional. No questions are 

raised on the pleadings. 

III. ISSUE PRESENTED FOR REVIEW 

 The issue presented for this Court’s determination is whether Section 7-137.2(a) of 

the Illinois Pension Code violates Article XIII, Section 5 of the Illinois Constitution. 

IV. JURISDICTION 

This Court has jurisdiction under Illinois Supreme Court Rule 302(a) because the 

circuit court’s judgment found an Illinois statute to be invalid. The circuit court entered 

judgment finding a portion of Public Act 99-900 to be unconstitutional on August 29, 

2019. (C219-226) 1. Defendants timely filed their notice of appeal on September 24, 

2019. (C227). After remand pursuant to Illinois Supreme Court Rule 302(c) the circuit 

                                                
1 Common Law Record filed on December 2, 2019. 
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court issued an amended judgment on November 25, 2019, clarifying its finding of 

unconstitutionality. (C245-254). 

V. STATUTES INVOLVED 

The text of Sections 7-137 and 7-137.2 of the Illinois Pension Code (40 ILCS 5/7-

137; 7-137.2), as amended by Public Act 99-900 and effective August 26, 2016, provide, 

in pertinent part: 

§ 7-137. Participating and covered employees.  

* * * 
(b) The following described persons shall not be considered participating 
employees eligible for benefits from this fund, but shall be included within and be 
subject to this Article (each of the descriptions is not exclusive but is cumulative): 

1. Any person who occupies an office or is employed in a position normally 
requiring performance of duty during less than 600 hours a year for a 
municipality (including all instrumentalities thereof) or a participating 
instrumentality. . . ; 
2. Except as provided in items 2.5 and 2.6, any Any person who holds 
elective office unless he has elected while in that office in a written notice 
on file with the board to become a participating employee; 
2.5. Except as provided in item 2.6, any person who holds elective office as 
a member of a county board, unless: 

(i) the person was first elected as a member of a county board before 
the effective date of this amendatory Act of the 99th General 
Assembly; 
(ii) the person has elected while in that office, in a written notice on 
file with the board, to become a participating employee; 
(iii) the county board has filed the resolution required by subsection 
(a) of Section 7-137.2 of this Article; and 
(iv) the person has submitted the required time sheets evidencing 
that the person has met the hourly standard as required by subsection 
(b) of Section 7-137.2 of this Article. 

 
2.6. Any person who is an elected member of a county board and is first so 
elected on or after the effective date of this amendatory Act of the 99th 
General Assembly; 

* * *  
(e) Any participating municipality or participating instrumentality . . . may, by a 
resolution or ordinance duly adopted by its governing body, elect to exclude from 
participation and eligibility for benefits all persons who are employed after the 
effective date of such resolution or ordinance and who occupy an office or are 
employed in a position normally requiring performance of duty for less than 1000 
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hours per year for the participating municipality (including all instrumentalities 
thereof) or participating instrumentality except for persons employed in a position 
normally requiring performance of duty for 600 hours or more per year (i) by such 
participating municipality or participating instrumentality prior to the effective date 
of the resolution or ordinance and (ii) by a participating municipality or 
participating instrumentality, which had not adopted such a resolution when the 
person was employed, and the function served by the employee's position is 
assumed by another participating municipality or participating instrumentality. . . . 
The election made by the resolution or ordinance shall take effect at the time 
specified in the resolution or ordinance, and once effective shall be irrevocable. 

§ 7-137.2. Participation by elected member of county boards. 

(a) An elected member of a county board is not eligible to participate in the Fund 
with respect to that position unless the county board has adopted a resolution, after 
public debate and in a form acceptable to the Fund, certifying that persons in the 
position of elected member of the county board are expected to work at least 600 
hours annually (or 1000 hours annually in a county that has adopted a resolution 
pursuant to subsection (e) of Section 7-137 of this Code). The resolution must be 
adopted and filed with the Fund no more than 90 days after each general election 
in which a member of the county board is elected. 
 
(b) An elected member of a county board that participates in the Fund with respect 
to that position shall monthly submit, to the county fiscal officer, time sheets 
documenting the time spent on official government business as an elected member 
of the county board. The time sheets shall be (1) submitted on paper or 
electronically, or both, and (2) maintained by the county board for 5 years. An 
elected member of a county board who fails to submit time sheets or fails to conduct 
official government business with respect to that position for either 600 hours or 
1000 hours (whichever is applicable) annually shall not be permitted to continue 
participation in the Fund as an elected member of a county board. The Fund may 
request that the governing body certify that an elected member of a county board is 
permitted to continue participation with respect to that position. 

 
Article XIII, Section 5 of the Illinois Constitution provides as follows: 
 

Section 5. Pension and Retirement Rights 

Membership in any pension or retirement system of the State, any unit of local 
government or school district, or any agency or instrumentality thereof, shall be an 
enforceable contractual relationship, the benefits of which shall not be diminished 
or impaired. 

 
Ill. Const. art. XIII, § 5. 
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VI. STATEMENT OF FACTS 

On August 26, 2016, Public Act (P.A.) 99-900 was signed into law, updating 

Section 7-137 and creating Section 7-137.2 of the Illinois Pension Code. P.A. 99-900 had 

three components: (1) excluding from IMRF participation all county board members first 

elected after August 26, 2016 (40 ILCS 5/7-137(b)(2.6)); (2) requiring all county boards to 

certify within 90 days of each general election that their county board members are required 

to work sufficient hours to meet the hourly standard for IMRF participation (40 ILCS 5/7-

137.2(a)); and (3) requiring county board members who participate in IMRF to submit 

monthly time sheets to show whether they meet the annual hourly standard (40 ILCS 5/7-

137.2(b)).  

On August 30, 2016, a mere four days after P.A. 99-900 was signed into law, IMRF 

issued Special Memorandum #334 to the authorized agent of every county in Illinois. (C74-

76, 131-133). The authorized agent is an individual at every IMRF participating employer 

who is designated to act on behalf of the employer. See 40 ILCS 5/7-135. One of the duties 

of an authorized agent is “[t]o forward promptly to all participating employees any 

communications from the fund for such employees.” 40 ILCS 5/7-135. Because the 

provisions of P.A. 99-900 only apply to elected county board members, the Special 

Memorandum was only sent to county employers rather than other local government 

employers who also participate in IMRF. The authorized agent for Williamson County 

received Special Memorandum #334, but did not open it until March 3, 2017—more than 

six months after IMRF sent the memorandum and well after the 90 day period for adopting 

the resolution had already passed. (C61, 135). Special Memorandum #334 explained that 

in order for a county board member to be eligible for participation in IMRF, the county 

board must adopt a resolution certifying that the position of county board member will 

SUBMITTED - 7960918 - Vladimir Shuliga - 1/6/2020 3:55 PM

125330



5 
 

require the performance of duty of at least that county’s hourly standard. (C74-76, 131-

133). Since Williamson County adopted the 1000-hour standard in 1982 pursuant to 

Section 7-137(e) of the Illinois Pension Code, the 1000-hour standard applies to each of 

the Plaintiffs in this case. Interpreting P.A. 99-900, Special Memorandum #334 explained 

that the county board resolution must be adopted within 90 days of each election in which 

a member of the county board is elected or reelected. (C75-76, 133). The memo cautions 

that “[i]f the County Board fails to adopt the required IMRF participation resolution within 

90 days after an election, the entire Board will become ineligible and IMRF participation 

will end for those Board members in IMRF, as of the last day of the last month in which 

the resolution could have been adopted.” (C75-76, 133). The memo also provided a variety 

of instructions regarding the timesheet requirements created by Section 7-137.2(b). (C74-

76, 131-133). P.A. 99-900 created Section 7-137.2(b) of the Pension Code which requires 

participating county board members to keep monthly timesheets substantiating their 

performance of job duties in excess of the applicable hourly standard and to submit such 

timesheets to the county’s fiscal officer. 40 ILCS 5/7-137.2(b). Compliance with the 

timesheet requirement did not impact Plaintiffs’ eligibility for IMRF participation. 

Therefore, only the requirement that a county board adopt a resolution certifying the 

eligibility of the position of elected county board member within 90 days of an election 

pursuant to Section 7-137.2(a) is at issue before this Court. 

In addition to Special Memorandum #334, IMRF sent a direct mailing to every 

individual county board member who was participating in IMRF when P.A. 99-900 took 

effect. Three nearly identical letters were drafted, each addressing a different hourly 

standard scenario. The first version addressed those county board members representing 

SUBMITTED - 7960918 - Vladimir Shuliga - 1/6/2020 3:55 PM

125330



6 
 

counties under the 600-hour standard. (C109-111). The second version addressed those 

county board members who were initially elected under the 600-hour standard, but their 

respective counties had since adopted the 1000-hour standard. (C112-114). This group of 

individuals did not receive the third version of the letter because they were grandfathered 

under the 600-hour standard on an individual basis. Finally, the third version of the letter 

addressed those county board members who represent counties at the 1000-hour standard. 

(C115-117). Plaintiffs were subject to the 1000-hour standard, so they were mailed the 

third version of the letter on September 9, 2016 as shown by the Plaintiffs’ names appearing 

at the bottom of the mass mailing list on page 128 of the Common Law Record. (C128).  

During the administrative appeal and at the circuit court level, Plaintiffs deny 

receiving the letters sent to individual board members. (C102-105). However, they 

acknowledged the fact that they began filing monthly timesheets in compliance with P.A. 

99-900 shortly after the law went into effect. (C87). Plaintiffs’ awareness of and 

compliance with the timesheet requirement must mean that they received notice and had 

specific knowledge of at least a portion of the requirements of P.A. 99-900. 

On November 8, 2016, Plaintiff Gentry was reelected to the Williamson County 

Board. His reelection triggered the 90 day window during which the County was required 

to adopt a resolution certifying that the position of elected county board member required 

the performance of duty in excess of 1000 hours per year. The 90 day window closed on 

February 6, 2017. Williamson County adopted a resolution related to the County’s elected 

officials’ participation in IMRF on February 23, 2017, after the time period for certifying 

the position of elected county board member pursuant to Section 7-137.2(a) had already 

closed. (C72). 
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VII. PROCEDURAL BACKGROUND 

On March 9, 2017, IMRF notified each individual Plaintiff that the Williamson 

County Board of Commissioners did not adopt, within 90 days of the 2016 general election, 

a resolution certifying that its members are expected to work at least 1000 hours per year. 

The written notice explained that the individual Plaintiffs were no longer eligible for IMRF 

participation and were given administrative appeal rights. (C69-71). Plaintiffs timely 

exercised their right to appeal. (C77). On June 26, 2017, Plaintiffs submitted a written 

argument along with supporting documentation through their attorneys. (C85-104). IMRF 

then provided Plaintiffs with additional information substantiating its efforts to notify 

individual county board members and the county board itself of P.A. 99-900 being enacted 

into law. (C105-137). Upon doing so, IMRF allowed Plaintiffs to submit a supplemental 

argument specific to the new documentations, which the Plaintiffs once again did through 

their attorneys. (C138-144).  

A hearing was held on March 14, 2018. Plaintiffs appeared in person and explained 

the basis of their appeal through counsel. (C60). Plaintiffs’ argument regarding the 

constitutionality of P.A. 99-900 was preserved for appeal and was not decided by the IMRF 

Board of Trustees at the administrative appeal stage because an administrative agency 

cannot declare any portion of its governing statute to be unconstitutional. See Bd. of Ed. of 

Peoria Sch. Dist. No. 150 v. Peoria Fed’n of Support Staff, 2013 IL 114853, ¶ 38 (2013). 

Without addressing the issue of constitutionality, the hearing officer who presided over the 

hearing issued a recommended decision to affirm the staff determination terminating the 

Plaintiffs’ participation in IMRF effective as of February 28, 2017. (C58-65). The IMRF 

Board of Trustees adopted the recommended decision of the hearing officer on May 18, 

2018. (C55-57). 
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Plaintiffs filed a two-count amended complaint in Williamson County Circuit Court 

on October 2, 2018. Count I sought administrative review of the administrative decision 

by the IMRF Board of Trustees. Count II sought a declaration that P.A. 99-900 violates 

Article XIII, Section 5 of the Illinois Constitution. (C42-51). The circuit court issued a 

judgment finding P.A. 99-900 unconstitutional on August 29, 2019. (C219-226). IMRF 

timely filed its appeal on September 24, 2019. (C227). After remand from this Court to 

draft an opinion in compliance with Supreme Court Rule 18 (C243), the circuit court issued 

an Amended Judgment on November 25, 2019 clarifying its ruling and finding of 

unconstitutionality. (C245-254). The circuit court made clear that its ruling was based 

solely on the unconstitutionality of Section 7-137.2(a) of the Illinois Pension Code—the 

portion of P.A. 99-900 that requires certification of county board member eligibility within 

90 days of a general election. The circuit court did not render an opinion on the remaining 

portions of P.A. 99-900 and did not render a decision based on the administrative review 

count of Plaintiffs’ First Amended Complaint. (C254). Therefore, the sole issue before this 

Court is whether the portion of Public Act 99-900 that created Section 7-137(a) of the 

Illinois Pension Code violates Article XIII, Section 5 of the Illinois Constitution. 

VIII. ARGUMENT 

The signing of P.A. 99-900 into law did not terminate the Plaintiffs’ participation 

in IMRF. The individual Plaintiffs were terminated from IMRF participation because the 

Williamson County Board of Commissioners failed to certify that the position of elected 

member the county board continued to meet the hourly standard required for IMRF 

participation. An IMRF participating employer always had an obligation to certify the 

eligibility of its employees and elected officials in order for persons in those positions to 

qualify for IMRF participation. Section 7-137.2(a) codified a method by which the 
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eligibility of the position of elected county board must be certified, but it did not change 

the underlying eligibility requirements. Therefore, Section 7-137.2(a) neither diminishes 

nor impairs protected public pension benefits. This Court should affirm the 

constitutionality of Section 7-137.2(a) and the IMRF decision to terminate the Plaintiffs’ 

participation in the Fund for failure to timely certify the eligibility of their positions. 

a. The Plaintiffs’ pension benefits were neither diminished nor impaired 
by the enactment of Section 7-137.2(a); therefore, Section 7-137.2(a) 
does not violate the pension protection clause. 
 

This Court applies a de novo standard of review when determining the 

applicability and effect of the pension protection clause. Matthews v. Chi. Transit Auth., 

2016 IL 117638, ¶ 53 (citing Hawthorne v. Vill. of Olympia Fields, 204 Ill. 2d 243, 254-

255 (2003)). A statute is presumed to be constitutional whenever it is reasonably proper 

to do so. In re Pension Reform Litig., 2015 IL 118585, ¶ 47 (citing Wilson v. Dep’t of 

Rev., 169 Ill. 2d 306, 310 (1996). The party challenging the validity of a statute bears the 

burden of rebutting its constitutionality. Kanerva v. Weems, 2014 IL 115811 ¶ 34 (citing 

Hope Clinic for Women, Ltd. v. Flores, 2013 IL 112637, ¶ 33). However, when the 

challenging party has proven that the General Assembly has exceeded the scope of its 

power, a court is obligated to declare the unconstitutional provisions invalid. Id. (citing 

Maddux v. Blagojevich, 233 Ill. 2d 508, 528 (2009)). 

It is undisputed that the pension protection clause requires Illinois pension 

systems to pay pension benefits and prohibits those benefits from being reduced. The 

pension protection clause, codified in Article XIII, Section 5 of the Illinois Constitution, 

provides: 

Membership in any pension or retirement system of the State, any unit of 
local government or school district, or any agency or instrumentality 
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thereof, shall be an enforceable contractual relationship, the benefits of 
which shall not be diminished or impaired. 

Ill. Const. 1970, art XIII, § 5. The solution set forth in the pension protection clause “was 

to protect the benefits of membership in public pension systems not by dictating the 

specific funding levels, but by safeguarding the benefits themselves.” Jones v. Mun. 

Emps. Annuity and Benefit Fund of Chi., 2016 IL 119618, ¶ 9 (quoting In re Pension 

Reform Litig., 2015 IL 118585, ¶ 15). This Court has explained that “the clause means 

precisely what it says: ‘if something qualifies as a benefit of the enforceable contractual 

relationship resulting from membership in one of the State’s pension or retirement 

systems, it cannot be diminished or impaired.’” In re Pension Reform Litig., 2015 IL 

118585, ¶ 45 (quoting Kanerva, 2014 IL 115811, ¶ 38). In order to determine whether 

Section 7-137.2(a) violates the pension protection clause, this Court must first identify 

whether the Plaintiffs’ continued participation in IMRF is a benefit of the enforceable 

contractual relationship resulting from their prior membership in IMRF. If the answer is 

in the affirmative, then this Court must determine whether the enactment of Section 7-

137.2(a) diminished or impaired that benefit. In reviewing the vast body of case law 

interpreting the pension protection clause, this Court will find that unlike all previous 

laws that were stricken down, the enactment of Section 7-137.2(a), on its own, did not 

change the Plaintiffs’ pension rights. Instead, it specified a process for employers to make 

a certification that employers were already required to make under the Illinois Pension 

Code. Thus this Court should uphold the constitutionality of Section 7-137.2(a) of the 

Illinois Pension Code. 
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i. Continued participation in IMRF while in a non-qualifying 
position is not a contractual benefit afforded to the individual 
Plaintiffs by virtue of their prior eligibility for IMRF 
participation. 

Positions that do not meet the eligibility requirements for IMRF participation are 

not entitled to IMRF service credit. This is true even if the position had once met the 

requirements for participation but no longer does. Sections 7-137 and 7-137.2 set forth 

the eligibility requirements for IMRF participation. In general, a person is eligible for 

IMRF participation if the person meets the definition of employee in Section 7-109 and 

his or her position is expected to meet the applicable hourly standard. (40 ILCS 5/7-137). 

The hourly standard for Williamson County employees is 1000 hours per year. Therefore, 

any employee in a position expected to work at least 1000 hours in a year must 

participate in IMRF. (40 ILCS 5/7-137(a)). Any individuals who are expected to work 

less than 1000 hours per year are specifically excluded from IMRF participation. (40 

ILCS 5/7-137(b)(1)). Elected officials, however, are treated differently. Even if an 

elected official holds an office which is expected to meet the hourly standard, the elected 

official must choose to participate in IMRF. Until an elected official “opts-in” to IMRF, 

they do not participate in the Fund regardless of whether their position is expected to 

meet the hourly standard. (40 ILCS 5/7-137(a)(3)). 

The methods for certifying the eligibility of a non-elected employee position 

versus an elected official position are different. Although the IMRF Board of Trustees 

has the authority to make final administrative decisions on participation and coverage in 

the Fund for all participants (40 ILCS 5/7-200), the authorized agent at an IMRF 

participating employer plays an important role. An authorized agent is a designated 

individual at each IMRF participating employer who has certain powers and duties to act 
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on behalf of the participating employer. (40 ILCS 5/7-135(b)). One of the powers and 

duties provided to the authorized agent is “[t]o certify to the fund whether or not a given 

person is authorized to participate in the fund.” (40 ILCS 5/-135(b)(1)). Based on the 

preceding authority in the Pension Code, for the entire history of IMRF, authorized 

agents have certified that particular employment positions meet the hourly standard. To 

the extent that IMRF learns of an authorized agent making an erroneous certification, 

IMRF rejects the enrollment, removes any erroneous service credit, and allows all 

aggrieved parties the right to file an administrative appeal. However, the expected hours 

worked for elected members of a governing body, such as a county board, have been 

certified through an alternative process. 

The IMRF Board, pursuant to authority granted by statute (40 ILCS 5/7-198), first 

adopted an administrative rule in 1968 requiring that the governing body of a 

participating employer adopt a resolution certifying that the position of elected governing 

body member required the hourly standard in order for any individual member of the 

governing body to participate in IMRF. (Ill. Mun. Ret. Fund Bd. Resol. No. 1968-7273 

(Nov. 22, 1968) superseded by Ill. Mun. Ret. Fund Bd. Resol. No. 2019-05-09(d) (May 

17, 2019)). Whereas an individual authorized agent could certify the eligibility of an 

employee, the eligibility of elected governing body positions required action at a public 

meeting by the employer’s governing body. This is due to the unique nature of governing 

body positions, which have no direct oversight by an employer. Prior to P.A. 99-900 

adding Section 7-137.2(a) to the Illinois Pension Code, the certification of elected official 

eligibility by governing body resolution was imposed by IMRF administrative rule. P.A. 

99-900 incorporated the certification of eligibility by resolution for a subset of elected 
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officials—elected members of a county board— and implemented a recertification 

deadline of 90 days after a general election in which a county board member is elected. 

(40 ILCS 5/7-137.2(a)). 

Neither the Plaintiffs nor the circuit court contest IMRF’s authority to adopt an 

administrative rule requiring certification of eligibility for elected officials through an 

employer resolution. In fact, the Plaintiffs rely on Williamson County’s previous 

compliance with the resolution requirement as support for their position. (C160). 

Plaintiffs nonetheless contend that the General Assembly did not have the same authority 

to amend IMRF’s enabling statute as IMRF had to adopt an administrative rule regarding 

the eligibility of elected officials. 

Neither IMRF’s administrative rule initially adopted in 1968 nor P.A. 99-900 

changed the participation requirements for elected county board members—there must 

have been an expectation that the job duties of the elected county board position required 

at least the hourly standard. Nevertheless, both that administrative rule and P.A. 99-900 

specified how the participation requirements were to be communicated to IMRF. By not 

adopting a resolution certifying the eligibility of the elected county board members, an 

employer communicates to IMRF that the positions are not expected to meet the 

applicable hourly standard. 

When an individual is in a position which is no longer expected to meet the 

hourly standard, then that individual’s participation in IMRF is terminated by operation 

of law. Section 7-137(b)(1) specifically excludes from participation those individuals 

who are not expected to meet an employer’s hourly standard: 

The following described persons shall not be considered participating 
employees eligible for benefits from this fund . . . Any person who occupies 
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an office or is employed in a position normally requiring performance of 
duty during less than [the applicable hourly standard] for a municipality. 

40 ILCS 5/7-137(b)(1) (emphasis added). There is no legal basis for a person in a non-

qualifying position to continue participation in IMRF. Positions change over time, so 

IMRF recommends that all positions be reevaluated at least on an annual basis in order to 

verify that positions should continue participating in IMRF: 

Employer audits have found that, over time, positions (and the number of 
hours an employee works) change. The change can affect whether that 
position qualifies for IMRF. Therefore, it is important to review both 
participating and non-participating positions on an annual basis to 
determine if the position continues to meet/exceed your employer’s hourly 
standard for IMRF participation. 

“General Requirements for IMRF Coverage (600 or 1,000 Hour Standard)” § 3.65A Ill. 

Mun. Ret. Fund Authorized Agent’s Manual, https://www.imrf.org/AAmanual/ 

Online_AA_Manual/aamanual.htm. Just as IMRF requires its employers to certify the 

continued eligibility of employment positions, Section 7-137.2(a) requires county boards 

to certify the continued eligibility of elected county board members. Plaintiffs 

erroneously contend that once they initially became participants in IMRF as elected 

county commissioners, they had an enforceable contractual right to continued 

participation in the Fund regardless of whether the eligibility of the position changed. 

Such a broad interpretation of the pension protection clause creates absurd results where 

an individual need only qualify for participation once and then be entitled to future 

participation for an indefinite amount of time. Moreover, it would require IMRF to 

exceed its statutory authority by granting service credit where the Illinois Pension Code 

does not authorize it to do so. Therefore, participation in a pension fund while in a non-

qualifying position is not a pension benefit entitled to the constitutional protections of the 

pension protection clause. 
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ii. The enactment of Section 7-137.2(a) did not diminish, impair, 
or otherwise impact Plaintiffs’ pension benefits. 

 
Assuming arguendo that the Plaintiffs’ continued participation in IMRF was a 

benefit entitled to constitutional protection, the constitutionality of Section 7-137.2(a) 

must nonetheless be affirmed. This case is fundamentally different than every other case 

in which this Court has found a statutory change to violate the pension protection clause. 

The adoption of Section 7-137.2(a), on its own, did not diminish or impair Plaintiffs’ 

pension benefits. In every prior pension protection clause case, the plaintiffs had lesser 

benefits as soon as the statutory change was signed into law. In this case, the Plaintiffs’ 

benefits on the day P.A. 99-900 was signed were the same as their benefits were the day 

before it was signed. Unlike all of the preceding pension protection clause cases, it took 

an intervening act (or failure to act) by Williamson County in order for the Plaintiffs’ 

pension benefits to be impacted.  

In Felt v. Board of Trustees of the Judges Retirement System, this Court held that 

a statutory change which altered the base salary for pension benefit calculations violated 

the pension protection clause. 107 Ill. 2d 158, 162-63 (1985). As soon as the General 

Assembly adopted the amendment to Section 18-125 of the Illinois Pension Code, the 

benefits that the Felt plaintiffs were entitled to were reduced. Id. at 162. In Buddell v. 

Board of Trustees of the State University Retirement System, this Court held that a 

statutory change which precluded the purchase of military service credit violated the 

pension protection clause. 118 Ill. 2d 99, 106 (1987). As soon as the General Assembly 

adopted the amendments to Section 15-113(1)(i) of the Illinois Pension Code, Buddell 

was foreclosed from purchasing military service credit. Id. In Kanerva v. Weems, this 

Court held that the statutory change eliminating the minimum standards for the state’s 
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contributions to health insurance premiums for retirees violated the pension protection 

clause. 2014 IL 115811, ¶ 57. As soon as the General Assembly adopted P.A. 97-695, the 

annuitants in the State Employees’ Retirement System, the State Universities Retirement 

System, and the Teachers’ Retirement System of the State of Illinois were entitled to 

lesser State contributions to their health insurance premiums. Id. at 13. 

When this Court considered In re Pension Reform Litigation, this Court struck 

down the various benefit reductions included in the pension reform statute as being in 

violation of the pension protection clause. 2015 IL 118585, ¶ 47. As soon as the General 

Assembly adopted P.A. 98-599, the annual benefits for the members of the five state 

retirement systems were immediately reduced. Id. at ¶ 27. This Court reached the same 

conclusion for similar reasons when considering the benefit reductions in P.A. 98-641 for 

the City of Chicago pension funds. Jones v. Mun. Employees’ Annuity and Benefit Fund 

of Chi., 2016 IL 119618, ¶ 61. As soon as the General Assembly adopted P.A. 98-641, 

the benefits that Chicago retirees were entitled to were reduced. Id. at ¶ 18. Finally, in 

Carmichael v. Laborers’ & Retirement Board Emps.’ Annuity & Benefit Fund of 

Chicago, this Court held that the statutory changes eliminating the eligibility of service 

credit and salary earned while working for a union violated the pension protection clause. 

2018 IL 122793, ¶ 65. As soon as the General Assembly adopted P.A. 97-651, the 

benefits for the Carmichael plaintiffs were immediately reduced. Id. at ¶¶ 8-9. In each of 

these cases, this Court looked at the statutory change at issue and found that the statutory 

change caused the plaintiffs’ benefits to be diminished or impaired. The same cannot be 

said about P.A. 99-900 in this case. 
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On August 26, 2016, P.A. 99-900 was signed into law. On August 27, 2016, the 

Plaintiffs continued to be participating members of IMRF accruing service credit at the 

same rate and at the same salary that they had been accruing prior to P.A. 99-900 

becoming law. Similarly, the underlying eligibility requirements for IMRF participation 

also remained the same: the Plaintiffs were required to be in a position ordinarily 

requiring the performance of duty for at least 1000 hours per year. 

When Williamson County failed to adopt the required resolution within the time 

period required by Section 7-137.2(a), it communicated to IMRF that the position of 

county commissioner was not expected to work at least 1000 hours annually. Section 7-

137.2(a) did not disqualify the Plaintiffs from continued IMRF participation; the 

Williamson County Board’s inaction disqualified the Plaintiffs from continued IMRF 

participation. Regardless of P.A. 99-900, if IMRF ever learned that Plaintiffs’ positions 

no longer required at least 1000 hours annually, their participation in IMRF would have 

been terminated. The only change that occurred as a result of Section 7-137.2(a) was the 

mechanism by which county boards communicated to IMRF that the position of elected 

county board member required the number of hours necessary for IMRF participation. 

This is similar to an employer notifying IMRF that it has changed a full-time position to a 

part-time position which is no longer eligible for IMRF participation. In this case, 

Williamson County notified IMRF that the position of elected county commissioner no 

longer qualified for IMRF participation when the county board did not adopt the 

resolution required by Section 7-137.2(a). This Court has never found a statute to violate 

the pension protection clause where failure to comply with the statute rather than the 

statute itself caused the diminishment of pension benefits. This Court should reject the 
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Plaintiffs’ invitation to do so in this case. Therefore, the requirement to certify the 

continued eligibility of elected county board positions found in Section 7-137.2(a) does 

not violate the pension protection clause where it requires affirmation of existing 

statutory eligibility requirements. 

b. Although it is not relevant to the question of constitutionality, the 
circuit court erred in finding that Plaintiffs’ did not have notice of 
Public Act 99-900. 

Even though due process does not require Plaintiffs to receive individual notice of 

new legislation, Plaintiffs received notice of P.A. 99-900 in this case. The circuit court 

issued a judgment based on the constitutionality of P.A. 99-900, but it also made an 

erroneous factual determination that Plaintiffs had not received notice of P.A. 99-900. 

(C252). The record and Plaintiffs’ own conduct supports the fact that they had notice of 

P.A. 99-900. 

IMRF made attempts to communicate the requirements of P.A. 99-900 to 

Plaintiffs in no less than two ways. First, IMRF notified the authorized agent for 

Williamson County of the legal updates via Special Memorandum #334 dated August 30, 

2016. (C74-76, 130-134). Section 7-135 of the Illinois Pension Code provides that one of 

the duties of the authorized agent is to “forward promptly to all participating employees 

any communications from the fund for such employees.” 40 ILCS 5/7-135(b)(5). As 

such, IMRF could presume that the authorized agent fulfilled their duties under the 

Pension Code by conveying the information to Plaintiffs. 

Second, IMRF mailed letters notifying individual county board members of the 

new legal requirements on September 9, 2016. (C124-128). Although Plaintiffs deny 

being notified of P.A. 99-900, they must have become aware of its requirements when 

they each began filing the monthly timesheets required by another portion of P.A. 99-
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900, the newly created Section 7-137.2(b). (C61, 87). In the Plaintiffs’ own words as 

submitted during the administrative appeal before the IMRF Board of Trustees:  

Williamson County thereafter began taking necessary steps to become 
compliant with the changes to remain participating in IMRF. The County 
Commissioners began completing the required time sheets and submitting 
them to the County Clerk who in turn contacted IMRF for direction on 
where to submit those only to be told those were to be filed with the county’s 
own records. 

(C87) (emphasis added). Based on Plaintiffs’ remarks, it is clear that they had notice of 

P.A. 99-900. 

Although IMRF was not required to provide notice of the legislative change to the 

Plaintiffs, they nonetheless received notice in this case either directly from IMRF or 

through the Williamson County authorized agent. Thus, the circuit court erred in finding 

that there was no evidence in the record that the Plaintiffs received notice of P.A. 99-900. 

Plaintiffs, by their own conduct, had knowledge of the requirements of P.A. 99-900. 

Therefore, this Court should affirm the constitutionality of Section 7-137.2(a) and affirm 

the IMRF administrative decision to terminate Plaintiffs’ participation in the Fund. 

IX. CONCLUSION

For the foregoing reasons, it is submitted that Section 7-137.2(a) as enacted by P.A. 

99-900 does not violate the pension protection clause of the Illinois Constitution where it

does not diminish or impair a pension benefit entitled to constitutional protection. Unlike 

all other statutory provisions that have been held unconstitutional by this Court, P.A. 99-

900 did not alter the pension benefits that Plaintiffs were entitled to. Instead, Williamson 

County’s failure to certify the continued eligibility of the position of elected county board 

member caused the Plaintiffs to lose their IMRF eligibility. Therefore, this Court should 

affirm the constitutionality of P.A. 99-900 and affirm the IMRF final administrative 
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decision terminating the Plaintiffs’ participation in the Fund for failure to comply with 

Section 7-137.2(a). 

Respectfully submitted, 

ILLINOIS MUNICIPAL RETIREMENT 
FUND BOARD OF TRUSTEES,

By:  ___/s/Vladimir Shuliga, Jr.____ 
       Associate General Counsel 

Vladimir Shuliga, Jr. (ARDC# 6313989) 
Illinois Municipal Retirement Fund 
2211 York Road - Suite 500 
Oak Brook, IL 60523-2337 
(630) 706-4517
vshuliga@imrf.org
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