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Attorney Bowne:
 
            I write to express my strong support for retired Judge Murray’s proposal to
abolish or amend Illinois Supreme Court Rule 23(e). In particular, I strongly support
any amendments to Rule 23, and to Rule 23(e) in particular, that would expressly
permit all litigants in the State of Illinois to rely on and cite in pleadings and
arguments any and all Opinions, Written Orders and/or Summary Orders (to the
extent that those distinctions are maintained within the Rule if it is amended) entered
and made public by the Illinois Appellate Courts.

 
As the Committee is certainly aware, almost all legal research is now conducted

by way of on-line electronic legal databases such as Lexis and Westlaw. Those
databases publish all Appellate Court dispositions, whether they are Opinions, Written
Orders or Summary Orders. Rule 23(e), however, expressly prohibits lawyers, judges
and self-represented litigants from even mentioning, much less authoritatively citing,
published legal material that all parties and the judge are able to access through the
legal research process. Rule 23(e) places the parties in and the judge in the untenable
position of pretending that Orders authored by an Illinois Appellate Court do not exist,
even if those Orders might otherwise be controlling, persuasive or even considered as
relevant and helpful secondary authority based on the specific facts of a given case.

 
In its current form, Rule 23(e) places both litigants and judges in the awkward

position of knowing that an Appellate Court, and sometimes the judge’s own direct
Appellate Court, has provided solid legal or factual guidance on an issue relevant to the
litigation in the form of an electronically published Rule 23 Order, but being unable to
rely on that guidance as being in any way meaningful, much less authoritative, even
though it exists and all parties and the judge have seen and read the Rule 23 Order.

 
In my opinion, the un-citable existence of “published-but-unpublished” Rule

23(e) Orders undermines public and litigant confidence in the judiciary as a whole. The
current version of Rule 23 should be amended to permit reliance on, and citation to,
Rule 23(e) Orders or, in the alternative, Rule 23 should be abolished and all Appellate
Court decisions should be in the form of an Opinion.

 
Thank you to all members of the Supreme Court’s Rules Committee for your

consideration of the opinions expressed above, and for consideration of the proposed
amendment.
 
Brendan A. Maher
Circuit Judge
Criminal Justice Center
650 West State Street
Rockford, IL 61101
(815) 516-2412

mailto:BMaher@17thcircuit.illinoiscourts.gov
mailto:abowne@illinoiscourts.gov



Proposal 19-11 
Amends Supreme Court Rule 23  


Offered by Judge James C. Murray (Ret.) 
 
Rule 23. Disposition of Cases in the Appellate Court 
The decision of the Appellate Court may be expressed in one of the following forms: a full opinion, 
a concise written order, or a summary order conforming to the provisions of this rule. All 
dispositive opinions and orders shall contain the names of the judges who rendered the opinion or 
order. 
  
(a) Opinions. A case may be disposed of by an opinion only when a majority of the panel deciding 
the case determines that at least one of the following criteria is satisfied: 


(1) the decision establishes a new rule of law or modifies, explains or criticizes an existing rule 
of law; or 


(2) the decision resolves, creates, or avoids an apparent conflict of authority within the 
Appellate Court. 
  
(b) Written Order. Cases which do not qualify for disposition by opinion may be disposed of by 
a concise written order which shall succinctly state: 


(1) in a separate introductory paragraph, a concise syllabus of the court’s holding(s) in the case; 
(2) the germane facts; 
(3) the issues and contentions of the parties when appropriate; 
(4) the reasons for the decision; and 
(5) the judgment of the court. 


 
(c) Summary Order. In any case in which the panel unanimously determines that any one or more 
of the following dispositive circumstances exist, the decision of the court may be made by 
summary order. A summary order may be utilized when: 


(1) the Appellate Court lacks jurisdiction; 
(2) the disposition is clearly controlled by case law precedent, statute, or rules of court; 
(3) the appeal is moot; 
(4) the issues involve no more than an application of well settled rules to recurring fact 


situations; 
(5) the opinion or findings of fact and conclusions of law of the trial court or agency adequately 


explain the decision; 
(6) no error of law appears on the record; 
(7) the trial court or agency did not abuse its discretion; or 
(8) the record does not demonstrate that the decision of the trier of fact is against the manifest 


weight of the evidence. 
 
When a summary order is issued it shall contain: 


(i) a statement describing the nature of the case and the dispositive issues without a discussion 
of the facts; 


(ii) a citation to controlling precedent, if any; and 
(iii) the judgment of the court and a citation to one or more of the criteria under this rule which 


supports the judgment, e.g., “Affirmed in accordance with Supreme Court Rule 23(c)(1).” 







  
The court may dispose of a case by summary order at any time after the case is docketed in the 
Appellate Court. The disposition may provide for dismissal, affirmance, remand, reversal or any 
combination thereof as appropriate to the case. A summary order may be entered after a dispositive 
issue has been fully briefed, or if the issue has been raised by motion of a party or by the court, 
sua sponte, after expiration of the time for filing a response to the motion or rule to show cause 
issued by the court. 
 
(d) Captions. All opinions and orders entered under this rule shall bear a caption substantially 
conforming to the requirements of Rule 330. Additionally, an opinion or order entered under 
subpart (a) or (b) of this rule must clearly show the date of filing on its initial page. 
 
 
(e) Effect of Orders. 


(1) An order entered under subpart (b) or (c) of this rule is not precedential and may not be 
cited by any party except to support contentions of double jeopardy, res judicata, collateral 
estoppel or law of the case. When cited for these purposes, a copy of the order shall be furnished 
to all other counsel and the court. 


(2) An order entered under subpart (b) of this rule must contain on its first page a notice in 
substantially the following form: 


 
NOTICE: This order was filed under Supreme Court Rule 23 and may not be cited as 
precedent by any party except in the limited circumstances allowed under Rule 23(e)(1). 


 
(f) Motions to Publish. If an appeal is disposed of by order, any party may move to have the order 
published as an opinion. The motion shall set forth the reasons why the order satisfies the criteria 
for disposition as an opinion and shall be filed within 21 days of the entry of the order. The 
appellate court shall retain jurisdiction to grant or deny a timely filed motion to publish irrespective 
of the filing of a petition for leave to appeal under Rule 315 and shall rule on the motion to publish 
within 14 days of its filing, prior to disposition by the Supreme Court of any petition for leave to 
appeal. 
 
(g) Electronic Publication. In order to make available to the public all opinions and orders entered 
under subparts (a) and (b) of this rule, the clerks of the Appellate Court shall transmit an electronic 
copy of each opinion or order filed in his or her district to the webmaster of the Illinois Supreme 
and Appellate Courts’ Web site on the day of filing. No opinion or order may be posted to the Web 
site that does not substantially comply with the Style Manual for the Supreme and Appellate 
Courts. 
  
(h) Public Domain Case Designators An opinion or order entered under subpart (a) or (b) of this 
rule must be assigned a public domain case designator and internal paragraph numbers, as set forth 
in the accompanying administrative order. 
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Black's Law Dictionary (11th ed. 2019), authority


AUTHORITY


Bryan A. Garner, Editor in Chief


Preface | Guide | Legal Maxims | Bibliography
authority (13c)  1. The official right or permission to act, esp. to act legally on another's behalf; esp., the power of one person
to affect another's legal relations by acts done in accordance with the other's manifestations of assent; the power delegated by
a principal to an agent <authority to sign the contract>. — Also termed power over other persons. See AGENCY.


“The term ‘authority,’ like the term ‘contract,’ may easily be used in three senses, and is therefore a term
to be avoided when accurate reasoning is desirable. It may be used to mean (1) the operative acts of the
principal, (2) a physical document executed by the principal, or (3) the legal relations consequent upon the
preceding operative facts (1) and (2), and especially the legal power conferred upon the agent to bring the
principal into new legal relations without any further action by the principal. The operative facts may be
spoken words, a document together with the acts necessary to execute it, or other conduct by the principal
apparently expressing an intention to create a power. Hereafter, the word ‘authority’ will be used to denote
these operative facts; in other cases the word power will usually be substituted. This latter word is not so
likely to be taken in shifting senses, in spite of the fact that ‘power of attorney’ generally means a physical
document under seal.” William R. Anson, Principles of the Law of Contract 508 n.1 (Arthur L. Corbin ed.,
3d Am. ed. 1919).


- actual authority. (18c) Authority that a principal intentionally confers on an agent or authority that the agent reasonably
believes he or she has as a result of the agent's dealings with the principal. • Actual authority can be either express or implied.
— Also termed real authority.


“Actual authority is such as a principal intentionally confers upon the agent, or intentionally, or by want of
ordinary care, allows the agent to believe himself to possess.” Cal. Civ. Code § 2316.


“Actual authority entitles an agent to act on behalf of a principal and to legally bind the principal. The
source of actual authority rests in manifestations which may be in the form of ‘written or spoken words
or other conduct’ from the principal to the agent. Based on the principal's manifestations to the agent, the
agent must reasonably believe that he is acting in accordance with the principal's directive. An agent's actual
authority may be express or implied.” Marc I. Steinberg, Developments in Business Law and Policy 6 (2012)
(citations omitted).


- apparent authority. (1808) Authority that a third party reasonably believes an agent has, based on the third party's dealings
with the principal, even though the principal did not confer or intend to confer the authority. • Apparent authority can be created
by law even when no actual authority has been conferred. — Also termed ostensible authority; authority by estoppel.


“The term ‘apparent authority’ means that a legal power is vested in the agent in the absence of any intention
by the principle that it should exist, or even in spite of his intention that it should not exist. The operative
facts causing this power to exist are acts of the principal which, considered along with surrounding facts,
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induce the third person with whom the agent deals to believe reasonably that the principal intended the
power to exist. The power is real and not merely apparent. The agent is indeed a wrongdoer in exercising
the power. He possesses the power but not the legal privilege of using it. Likewise, the authority (meaning
the action of the principal creating the agent's power) is real. It is only the intention of the principal to
create such a power that is merely apparent (i.e., non-existent).” William R. Anson, Principles of the Law
of Contract 510 n.1 (Arthur L. Corbin ed., 3d Am. ed. 1919).


“‘Apparent authority’ of an insurance agent means such authority as an insurer knowingly permits the agent
to assume, or which it holds him out as possessing, that is, such authority as he appears to have by reason of
actual authority or such authority as a reasonably prudent man would suppose the agent to possess.” John
Alan Appleman & Jean Appleman, Insurance Law and Practice § 8674 (1981).


- authority by estoppel. See apparent authority.
- authority coupled with an interest. (17c) Authority given to an agent for valuable consideration. • This authority cannot be
unilaterally terminated by the principal. Cf. naked authority.
- binding authority. See imperative authority.
- constructive authority. (1823) Authority that is inferred because of an earlier grant of authority.
- derogable authority. (2011) Authority that may be limited or reduced in some circumstances.
- express authority. (16c) Authority given to the agent by explicit agreement, either orally or in writing. — Also termed
stipulated authority.
- general authority. (17c) A general agent's authority, intended to apply to all matters arising in the course of the principal's
business.
- implied authority. (18c) Authority intentionally given by the principal to the agent as a result of the principal's conduct, such
as the principal's earlier acquiescence to the agent's actions. — Also termed presumptive authority; implied actual authority.
- incidental authority. (18c) Authority needed to carry out actual or apparent authority. • For example, the actual authority
to borrow money includes the incidental authority to sign commercial paper to bring about the loan. — Also termed inferred
authority.
- inherent authority. (17c) Authority of an agent arising from the agency relationship.
- egislative authority. (17c) Authority conferred explicitly by statute.
- naked authority. (18c) Authority delegated to an agent solely for the principal's benefit, without a beneficial interest in the
matter for the agent. • This authority can be revoked by the principal at any time. Cf. authority coupled with an interest.
- ostensible authority. See apparent authority.
- presumptive authority. See implied authority.
- real authority. See actual authority.
- signatory authority. See SIGNATORY AUTHORITY.
- special authority. (18c) Authority limited to an individual transaction.
- stipulated authority. See express authority.
- supervisory authority. See SUPERVISORY AUTHORITY.
2. The power a person has through an official position; governmental power or jurisdiction <within the court's authority>.
3. An official organization or government department with particular responsibilities and decision-making powers; esp., a
governmental agency or corporation that administers a public enterprise <transit authority>. — Also termed public authority.
- constituted authority. (often pl.)(18c) Each of the legislative, executive, and judicial departments officially and rightfully
governing a country, people, municipality, or other governmental unit; an authority properly appointed or elected under organic
law, such as a constitution or charter. — Also termed duly constituted authority.
- examining authority. (1988) A self-regulatory organization registered with the Securities and Exchange Commission and
vested with the authority to examine, inspect, and otherwise oversee the activities of a registered broker or dealer.
- local authority. (18c) An administrative unit of a local government; a group of people responsible for the government of a
particular area, town, or city.
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4. A legal writing taken as definitive or decisive; esp., a judicial or administrative decision cited as a precedent <this case is
good authority in Massachusetts>. • The term includes not only the decisions of tribunals but also statutes, ordinances, and
administrative rulings.
- adverse authority. (18c) Authority that is unfavorable to an advocate's position. • Most ethical codes require counsel to
disclose adverse authority in the controlling jurisdiction even if the opposing counsel has not cited it.
- imperative authority. (1809) Authority that is absolutely binding on a court. — Also termed binding authority. Cf. binding
precedent under PRECEDENT (2).
- persuasive authority. (1842) Authority that carries some weight but is not binding on a court, often from a court in a different
jurisdiction.


“It may be well to call attention to the fact that the word ‘authority’ is used by lawyers in at least two senses,
one abstract and the other concrete. The word [in its concrete sense] refer[s] to the book or other repository
to which one resorts to find propositions of law, and sometimes the word is used in an even narrower sense
to mean reported cases. In its abstract sense, however, ‘authority’ is substantially equivalent to ‘influence’
or ‘power,’ and in this sense ‘authority’ may be divided into two grades, in that the force of a statement of
law is either imperative (that is to say, absolutely binding upon the courts) or simply persuasive. The use
of the terms ‘primary’ and ‘secondary’ authority, as applied in the concrete sense, must not be confused
with the use of the terms ‘imperative’ and ‘persuasive’ authority, as used in the abstract sense. That is to
say, a book of primary authority may be either imperative or persuasive, according to the circumstances …,
or it may be of no force at all. Books of secondary authority are, in the nature of things, usually merely of
persuasive authority.” William M. Lile et al., Brief Making and the Use of Law Books 12 (Roger W. Cooley
& Charles Lesley Ames eds., 3d ed. 1914).


- primary authority. (1826) Authority that issues directly from a law-making body; legislation and the reports of litigated cases.
- secondary authority. (1826) Authority that explains the law but does not itself establish it, such as a treatise, annotation, or
law-review article. — Also termed secondary source.
5. A source, such as a statute, case, or treatise, cited in support of a legal argument <the brief's table of authorities>. 6. Someone
whose knowledge and opinions on a subject are respected because of proven scholarship and expertise.
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