
No. 122891

IN THE
SUPREME COURT OF ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS, ) On Appeal from the Appellate
) Court of Illinois, Third District,

Plaintiff-Appellant, ) No. 3-14-0987
)
) There on Appeal from the Circuit

v. ) Court of the Fourteenth Judicial
) Circuit, Whiteside County, Illinois,
) No. 14 CF 201
)

ELIZABETH M. CLARK, ) The Honorable
) Stanley B. Steines,

Defendant-Appellee. ) Judge Presiding.

BRIEF AND APPENDIX OF PLAINTIFF-APPELLANT
PEOPLE OF THE STATE OF ILLINOIS

LISA MADIGAN

Attorney General of Illinois

DAVID L. FRANKLIN

Solicitor General

MICHAEL M. GLICK

Criminal Appeals Division Chief

ELDAD Z. MALAMUTH

Assistant Attorney General
100 West Randolph Street, 12th Floor
Chicago, Illinois 60601-3218
(312) 814-2235
emalamuth@atg.state.il.us

Counsel for Plaintiff-Appellant
People of the State of Illinois

ORAL ARGUMENT REQUESTED

SUBMITTED - 799539 - Eldad Malamuth - 3/29/2018 11:39 AM

122891

E-FILED
3/29/2018 11:39 AM
Carolyn Taft Grosboll
SUPREME COURT CLERK



i

POINTS AND AUTHORITIES

I. Defendant Violated the Plain Language
of the Statute............................................................................. 5

Hayashi v. Ill. Dept. of Fin. & Prof’l Regulation,
2014 IL 116023 ............................................................................ 5

720 ILCS 5/31-6(a).............................................................................. 5, 6

People v. Casas, 2017 IL 120797............................................................ 6

720 ILCS 5/31-6(b).................................................................................. 7

II. Even if the Offense of Failure to Report
Contains a Custody Requirement, Defendant
Was in Custody in the Relevant Sense ................................ 7

People ex rel. Morrison v. Sielaff, 58 Ill. 2d 91 (1974)........................... 7

People v. Ramos, 138 Ill. 2d 152 (1990) ................................................. 8

730 ILCS 5/5-4.5-100(b) ......................................................................... 8

People v. Campa, 217 Ill. 2d 243 (2005) ...................................... 8, 9, 10

People v. Page, 156 Ill. 2d 258 (1993) .................................................... 9

Black’s Law Dictionary (8th ed. 2004)................................................... 9

Black’s Law Dictionary (5th ed. 1979)................................................... 9

People v. Hunt, 234 Ill. 2d 49 (2009)................................................ 9, 10

730 ILCS 125/19.5 .................................................................................. 9

People v. Simmons, 88 Ill. 2d 270 (1981)....................................... 10, 11

730 ILCS 5/3-1-2(i) ............................................................................... 10

People v. Marble, 91 Ill. 2d 242 (1982)................................................. 11

SUBMITTED - 799539 - Eldad Malamuth - 3/29/2018 11:39 AM

122891



1

NATURE OF THE ACTION

The People appeal the appellate court’s judgment reversing

defendant’s conviction of knowingly failing to report to a penal institution in

violation of 720 ILCS 5/31-6(a) (2014). Following felony convictions of

burglary and unlawful use of a debit card, defendant twice violated her

probation. In the ensuing revocation proceedings, a temporary recognizance

bond required her to live in an extended residential care halfway house and,

upon discharge, report immediately to the Whiteside County Jail. When

defendant left the halfway house, she failed to report to jail. After a

stipulated bench trial, the trial court found defendant guilty. The appellate

court reversed, holding that section 31-6(a) did not apply because defendant

was not “in custody” at the halfway house.

ISSUE PRESENTED FOR REVIEW

Whether a convicted felon who knowingly fails to report to a penal

institution violates 720 ILCS 5/31-6(a).

JURISDICTION

Jurisdiction lies under Supreme Court Rules 315, 604(a)(2), and

612(b)(2). On January 18, 2018, this Court allowed the People’s petition for

leave to appeal.
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STATUTORY PROVISION INVOLVED

720 ILCS 5/31-6 provides in relevant part:

Escape; failure to report to a penal institution or to report for
periodic imprisonment.

(a) A person convicted of a felony or charged with the
commission of a felony, or charged with or adjudicated
delinquent for an act which, if committed by an adult, would
constitute a felony, who intentionally escapes from any penal
institution or from the custody of an employee of that institution
commits a Class 2 felony; however, a person convicted of a
felony, or adjudicated delinquent for an act which, if committed
by an adult, would constitute a felony, who knowingly fails to
report to a penal institution or to report for periodic
imprisonment at any time or knowingly fails to return from
furlough or from work and day release or who knowingly fails to
abide by the terms of home confinement is guilty of a Class 3
felony.

STATEMENT OF FACTS

Defendant was charged with violating 720 ILCS 5/31-6(a) “in that said

defendant, having been convicted of the felony offense of Burglary and

Unlawful Use of Debit Card, knowingly failed to report to the Whiteside

County Jail as required . . . in accordance with the terms and conditions of

her Temporary Recognizance Bond.” C4.1

The case proceeded to a stipulated bench trial with the following facts.

C24; R2; R10. Defendant was convicted of burglary and unlawful use of a

debit card and sentenced to thirty months of probation. C24; R12. Her

1 “C_,” “R_,”, and “A_” refer to the common law record, the report of
proceedings, and the appendix to this brief, respectively.
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probation was revoked and she was re-sentenced to a new term of thirty

months of probation. C24; R12.

Subsequently, the People filed another petition to revoke probation.

The court entered an order releasing defendant on a $50,000 temporary

recognizance bond to attend substance abuse treatment. C24; R12. The

order stated that “[u]pon the Defendant’s release or discharge from White

Oaks Treatment . . . the Defendant must immediately return to the custody

of the Whiteside County Jail, using the most direct route of travel and

without delay or departure therefrom.” C24 (underline in original).

The court later modified the conditions of bond to provide that

“Defendant – upon release from White Oaks New Leaf on March 5, 2014 –

shall enter directly into Stutsman’s Lodge, 1607 John Deere Rd., East

Moline, traveling the most direct route without delay or departure therefrom

for aftercare.” C24; R13. Further, “[u]pon release or discharge from

Stutsman’s Lodge, . . . the Defendant must immediately return to the custody

of the Whiteside County Jail, using the most direct route of travel and

without delay or departure therefrom.” C24.

Defendant left the treatment facility and did not immediately report to

the Whiteside County Jail despite knowing that she was required to do so.

C24; R13; see also C25; R13 (“Defendant further admits that she did not

report directly to the Whiteside County Jail upon leaving treatment, however

knew of her bond condition requiring her to do so.”).
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Defendant argued that her acts did not constitute a violation of the

statute. R15-18. The trial court found defendant guilty and sentenced her to

thirty months of probation consecutive to her sentences for the burglary and

unlawful use of a debit card. C56; R29, 54.

The appellate court reversed, reasoning that to “commit the offense of

escape, a defendant must first be in custody,” and that a defendant released

on “a recognizance bond is not considered to be in ‘custody.’” A3.

STANDARD OF REVIEW

The construction of a statute is a question of law that this Court

reviews de novo. Hayashi v. Ill. Dept. of Fin. & Prof’l Regulation, 2014 IL

116023, ¶ 16.

ARGUMENT

This Court should either hold that (1) defendant violated the plain

meaning of section 31-6(a), which does not contain a custody requirement for

the offense of failure to report, or (2) even if the statute contains a custody

requirement, defendant’s mandatory presence at a treatment center

constituted custody. The cardinal rule of statutory construction requires the

Court to give the statute’s language its plain and ordinary meaning. Under

720 ILCS 5/31-6(a), a defendant commits a Class 3 felony if “a person

convicted of a felony . . . knowingly fails to report to a penal institution[.]”

Defendant, a convicted felon, violated this plain language by knowingly

failing to report to jail. There is no requirement in the relevant clause of

section 31-6(a) that a defendant escape from custody. Section 31-6(a) applies

SUBMITTED - 799539 - Eldad Malamuth - 3/29/2018 11:39 AM

122891



5

in two distinct circumstances: (1) when a person escapes from custody, and (2)

when a person fails to report to a penal institution, or for periodic

imprisonment, or fails to return from furlough or work and day release, or

fails to abide by the terms of home confinement. These distinct

circumstances (escape and failure to report) are punished differently. An

escape from custody is a Class 2 felony under the first clause, while a failure

to report, regardless of custody, is punished as a Class 3 felony under the

second clause. But even if custody is required under section 31-6, defendant

was in custody in the relevant sense, which includes constructive custody and

legal limitations on liberty.

I. Defendant Violated the Plain Language of the Statute.

The “fundamental rule of statutory construction is to ascertain and

effectuate the legislature’s intent.” Hayashi, 2014 IL 116023, ¶ 16. “The

most reliable indicator of the legislative intent is the language of the statute

itself, which must be given its plain and ordinary meaning.” Id. “Where the

language is clear and unambiguous, a court may not depart from the plain

language by reading into the statute exceptions, limitations, or conditions

that the legislature did not express.” Id.

Under 720 ILCS 5/31-6(a), “a person convicted of a felony . . . who

knowingly fails to report to a penal institution . . . is guilty of a Class 3

felony.” There is no dispute that defendant was convicted of a felony, that

she was required to report to the Whiteside County Jail — a penal institution

— or that she knowingly failed to do so. C24-25; R13. Thus, defendant
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violated the plain and unambiguous language of the statute, and that should

be the end of the inquiry.

The appellate court erred in assuming that a defendant does not

violate the statute unless she escapes from custody. Section 31-6(a) is

divided into two independent clauses separated by a semicolon. One governs

persons who escape from custody; the other governs persons who are not

currently in physical custody but are under an order to report for custody.

The first part of subsection (a), before the semicolon, addresses a person who

“escapes from any penal institution or from the custody of an employee of

that institution.” 720 ILCS 5/31-6(a). Offenders who escape from custody

commit a Class 2 felony. Id.

The second independent clause, which follows the semicolon, governs

the distinct situation in which a person “knowingly fails to report to a penal

institution or to report for periodic imprisonment at any time or knowingly

fails to return from furlough or from work and day release or who knowingly

fails to abide by the terms of home confinement.” 720 ILCS 5/31-6(a). One

who knowingly fails to report to a penal institution commits a Class 3 felony.

The word “custody” does not appear after the semicolon, and escape from

physical custody thus plays no role in this independent clause. Instead, a

person violates this clause when “the person is not where the law requires

[her] to be.” People v. Casas, 2017 IL 120797, ¶ 36.
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This distinction between escape and failure to report appears in

subsection (b) as well, see 720 ILCS 5/31-6(b), and is further reflected in the

statute’s title: “Escape; failure to report to a penal institution or to report for

periodic imprisonment.” In short, the appellate court erred by reading an

additional term into the statute that is not present, for escape from custody is

not an element of the relevant clause of section 31-6(a).

And it would make little sense to punish, for failure to report for

custody, only those already in physical custody. Those already in physical

custody who fail to report would either be escapees under the first clause of

section 31-6(a) or could be forced to report. Under the statute’s plain

language and rational construction, custody is not an element of failure to

report.

II. Even if the Offense of Failure to Report Contains a Custody
Requirement, Defendant Was in Custody in the Relevant Sense.

Alternatively, even if custody is a necessary element of the Class 3

failure-to-report offense, defendant was in custody when she failed to report.

In concluding otherwise, the appellate court wrongly relied on cases

interpreting section 5-8-7 of the Unified Code of Corrections, which governs

pre-sentencing credit for time spent in “custody.” These cases held that a

defendant was not in “custody” to merit presentence credit when released on

pretrial bail, People ex rel. Morrison v. Sielaff, 58 Ill. 2d 91, 92-94 (1974)

(defendant not in custody for purposes of statute giving credit for time spent

in custody, which was predicated on confinement) (cited A3), or when
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released on bail but subject to home detention, People v. Ramos, 138 Ill. 2d

152, 158-59 (1990) (cited A3).

The appellate court’s belief that Morrison and Ramos required a

narrow reading of “custody” in section 31-6 was mistaken. First, the General

Assembly has subsequently amended the relevant provision to broaden the

definition of custody in the presentencing credit context. See 730 ILCS 5/5-

4.5-100(b) (authorizing credit for home detention and substance abuse

treatment).

More fundamentally, the reasoning in Morrison and Ramos was

specific to that statute’s purpose: to ensure that defendants were not confined

in a penal institution for periods in excess of their sentences. Accordingly,

those cases distinguished confined defendants from those released on their

own recognizance or on bond. Id. at 160. By contrast, section 31-6 aims to

ensure that charged or convicted offenders report for physical custody.

Indeed, even the cases cited by the appellate court outside the

presentence credit context interpret custody broadly. People v. Campa, 217

Ill. 2d 243 (2005) (cited A4), held that a defendant transferred from jail to a

county sheriff’s day reporting center was in custody for purposes of the

speedy trial statute, and rejected the People’s argument that the defendant

was in custody only when physically confined in a prison or jail. Id. at 255,

260. Campa explained that “the legislature intended the term ‘custody’ to

have a broad meaning and encompass lesser forms of restraint than
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confinement” and to “evolve with the changing programs in our correctional

institutions.” Id. at 254; see also People v. Page, 156 Ill. 2d 258, 277-78 (1993)

(prosecutor’s statement during sentencing that defendant had “escaped” was

correct statement of law as defendant failed to return from work release

program).

As Campa explained, the law recognizes both “‘physical custody,’”

where “‘freedom is directly controlled and limited,’” as well as “‘constructive

custody,’” where “‘freedom is controlled by legal authority but [the defendant]

is not under direct physical control.’” 217 Ill. 2d at 253-54 (quoting Black’s

Law Dictionary 412, 1183 (8th ed. 2004)). The “‘term [custody] is very elastic

and may mean actual imprisonment or physical detention or mere power,

legal or physical.’” Id. (quoting Black’s Law Dictionary 347 (5th ed. 1979)).

In support of its holding, Campa cited amendments to section 31-6, including

the addition of “the words ‘who knowingly fails to report to a penal

institution’” in subsections (a) and (b). Id. at 259. “The escape statute shows

that the legislature intended the crime of escape to evolve with the changing

terms of detention used as part of the programs at our correctional

institutions.” Id.

People v. Hunt, 234 Ill. 2d 49, 58-64 (2009) (cited A4), also did not

address escape, but rather whether a sheriff needed a court order to release a

pretrial detainee to police or a State’s Attorney for purposes of investigating

an unrelated crime under 730 ILCS 125/19.5. Hunt noted that Campa
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“concluded that ‘the term “custody” [had] a broad meaning and

encompass[ed] lesser forms of restraint that confinement,’ including day

reporting programs.” Id. at 61 (quoting Campa, 217 Ill. 2d at 253-54).

And the most relevant precedents — those addressing escape —

establish that a broad meaning should be attributed to any requirement of

custody for the offense of failure to report under section 31-6. In People v.

Simmons, 88 Ill. 2d 270, 271 (1981), the defendant was on an independent

day release program, shopping at a mall, and did not call in as required or

show up to return to the correctional center. This Court rejected the

defendant’s argument that he could not be charged under section 31-6, and

could be charged only under the Unified Code of Corrections, which included

a provision specific to a prisoner who fails to return from furlough or from

work and day release. Id. at 278-79. The defendant, this Court explained,

was still absent from required custody. Id. at 272-73; see also 730 ILCS 5/3-1-

2(i) (“‘Escape’ means the intentional and unauthorized absence of a

committed person from the custody of the Department.”). Simmons “was still

legally in the custody of the Center, and had a legal duty to submit to that

custody.” Id. at 273. “When he exceeded the lawful limits of his liberty, . . .

he escaped from the Center.” Id. at 273-74.

Simmons also rejected an argument that the defendant’s conduct “was

less dangerous than a classic escape from the penitentiary.” 88 Ill. 2d at 278.

“The point of section 31-6 is simply to protect against the danger of a felon
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freeing himself and roaming the world, evading his punishment, apart from

how he does it.” Id. “For the purpose of that legislative policy, we see no

distinction between what the defendant did here and escape in a more

exciting way.” Id.; see also People v. Marble, 91 Ill. 2d 242, 247 (1982)

(defendants on furlough or work release program who failed to return

violated section 31-6).

That same logic applies here — defendant, a convicted felon, was

legally required to be in a treatment facility during the duration of her

recognizance bond. It is irrelevant, both under the statute’s plain language

and considering its purpose, that she was not in physical custody when she

failed to report to jail as required.
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CONCLUSION

This Court should reverse the judgment of the appellate court.
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Panel
opinion.
Presiding Justice Holdridge and Justice McDade concurred in the
judgment and opinion.

OPINION

¶ 1 Defendant, Elizabeth Clark, was convicted by the trial court of escape for her failure to
report to the county jail immediately after her discharge from a halfway house, as ordered as

conviction. We reverse.

¶ 2 FACTS

¶ 3 Defendant, Elizabeth Clark, pleaded guilty to burglary and unlawful use of a debit card

Clark violated her probation, and it was revoked. The trial court resentenced her to another
, again, violated the probation terms and

admitted the allegations of probation violation.

¶ 4 In January 2014, the trial court released Clark on a $50,000 temporary recognizance

treatment at an inpatient facility. The order also required Clark to submit to a urine test

February 2014, the trial court modified the conditions of her bond. Its order stated that upon

halfway house. Under the modified bond conditions, Clark was able to leave the halfway
house for employment, medical needs, and 12-step meetings. The order further provided that
Clark, upon release or discharge fr
custody of Whiteside County Jail, using the most direct route of travel and without delay or

¶ 5 On June 5, 2014, Clark left the halfway house and failed to report to the jail. That same

warrant in the amount of $50,000. The State filed an information on June 6, 2014, charging
Clark with escape based on section 31-6(a) of the Criminal Code of 2012 (Criminal Code)
(720 ILCS 5/31-6(a) (West 2014)). The information alleged that Clark, having been
convicted of the felony offenses of burglary and unlawful use of a debit card, failed to report
to the jail on June 6, 2014, as required under terms of her recognizance bond. On June 16,
2014, Clark turned herself into the Whiteside County jail, where the warrant was served.

¶ 6 A stipulated bench trial took place in September 2014. A statement of facts was entered
into evidence consistent with the facts as
admission that she did not immediately report to the jail after leaving the halfway house,
although she was aware she was required to do so. The trial court found Clark guilty of
escape, stating that per the terms of her recognizance bond, she was required to return

A2
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immediately to the Whiteside County jail after discharge from the halfway house. The trial
court further stated that Clark had been convicted of burglary and unlawful use of a debit
card and was awai
a new trial and sentenced her to a 30-month term of probation. Clark appealed.

¶ 7 ANALYSIS

¶ 8 The issue on appeal is whether Clark was proved guilty of escape beyond a reasonable
doubt. Clark argues that she violated the terms of her bond but was not guilty of the offense
of escape. She asserts that the escape statute does not apply because she was not in custody
when she failed to report as ordered.

¶ 9 The State is required to prove the elements of the offense beyond a reasonable doubt.
People v. Patterson, 217 Ill. 2d 407, 447 (2005). Where considering the sufficiency of the
evidence, the reviewing court will not set aside a conviction unless the evidence is so
unreasonable, improbable, or unsatisfactory such that it raises a reasonable doubt about the

Id. (citing People v. Evans, 209 Ill. 2d 194, 209 (2004)). When construing a
People v.

Whitney, 188 Ill. 2d 91, 97 (1999). Where the language is clear and unambiguous, a court
gives it its plain and ordinary meaning. Id. In reviewing a challenge to the sufficiency of the
evidence, this court considers whether, viewing the evidence in a light most favorable to the
State, any rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt. People v. Baskerville, 2012 IL 111056, ¶ 31. This court reviews issues of
statutory interpretation de novo. Id. ¶ 18.

¶ 10 Section 31-6(a) of the Criminal Code provides:

intentionally escapes from any penal institution or from the custody of an employee
of that institution commits a Class 2 felony; however, a person convicted of a felony
*** who knowingly fails to report to a penal institution or to report for periodic
imprisonment at any time or knowingly fails to return from furlough or from work
and day release or who knowingly fails to abide by the terms of home confinement is

-6(a) (West 2014).

¶ 11 To commit the offense of escape, a defendant must first be in custody. People v. Campa,
217 Ill. 2d 243, 259 (2005). Custody is not defined in either the Criminal Code, the Code of
Criminal Procedure of 1963 (725 ILCS 5/100-1 et seq. (West 2014)), or the Unified Code of
Corrections (Corrections Code) (730 ILCS 5/1-1-1 et seq. (West 2014)). Campa, 217 Ill. 2d
at 253, 260. Custody, defined in case law as incorporating both physical and constructive
custody, is construed broadly and includes lesser forms of constraint than confinement. Id. at
253-54. A defendant released on bail or a recognizance bond is not considered to be in

s Code. Id. at 260 (citing People ex rel. Morrison v. Sielaff, 58
Ill. 2d 91, 93 (1974)). Bail is the security needed for release from custody. Morrison, 58 Ill.
2d at 94. Custody does not include the time a defendant is released on bail. People v. Ramos,
138 Ill. 2d 152, 161 (1990).

¶ 12 In People v. Tillery, 141 Ill. App. 3d 610 (1986), and People v. Freeman, 95 Ill. App. 3d
297 (1981), the courts focused on the degree of restraint placed on the defendants in deciding
whether they were in custody for purposes of presentencing credit. Under that analysis, Clark
enjoyed movements unrestricted by the court or jail personnel. Her bond restrictions included

A3
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only participation in substance abuse rehabilitation and a return to the jail when completed.
Clark was released to the halfway house under a recognizance bond like the defendant in
Tillery. That defendant, who was ordered to attend treatment, was under close supervision,
was required to report when he walked the one mile between his job and the facility, and was
allowed only a 15-minute unsupervised shopping trip each day. Tillery, 141 Ill. App. 3d at

found he was not in custody during his time in treatment and not entitled to presentence
custody credit. Id. at 613-14; see also Freeman, 95 Ill. App. 3d at 300 (finding defendant in
treatment program was not in custody because of the minimal restrictions put on his
freedom).

¶ 13 Similarly, Clark was ordered to attend treatment and then a halfway house as conditions

transport to treatment. After her bond was modified following her successful completion of
the treatment program, the court did not require that either jail or court personnel transport
her to the halfway house. The modified bond conditions allowed Clark to leave the facility
for various reasons, including work, medical needs, and 12-step meetings during her time
there. The order did not require her movements be monitored by court or jail employees, and
they were not ordered to be involved in her return to the jail. The order stated that Clark was

the jail. These facts establish that Clark was not in custody when
she failed to report to the jail as required by her bond conditions.

¶ 14 We find applicable another area of distinction between bail and custody. While on bail,
Clark was under the authority of the court, in contrast to a person in custody who is under the
authority of the sheriff or the Illinois Department of Corrections. In Campa, the court

Campa, 217 Ill. 2d at 253.
The Campa
release a defendant, concluding that courts have the sole authority to set and modify bail and
to release prisoners. Id. at 264. In People v. Hunt, 234 Ill. 2d 49, 53 (2009), the defendant

investigation and later returned to custody of the jail. The reviewing court distinguished
Campa, finding the defendant was not free on bail and his transfer was authorized by statute
and did not require a judicial order. Id. at 63-64. The Hunt

Id. at
63.

¶ 15 The State relies on People v. Simmons, 88 Ill. 2d 270 (1981), as support for its claim that
Simmons, the defendant argued that he could not

be convicted for escape because he failed to return to jail from an independent day release
but did not escape. Id. at 271. The supreme court found that under the Criminal Code,

correctional center while on day release. Id. at 273. Simmons is distinguished. As discussed
above, Clark was released from custody by virtue of her bail.

¶ 16 Because the State could not establish that Clark was in custody, a requirement inherent in
the offense of escape, it could not prove she was guilty of escape beyond a reasonable doubt.
We find her escape conviction cannot stand.
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¶ 17 CONCLUSION

¶ 18 The judgment of the circuit court of Whiteside County is reversed.

¶ 19 Reversed.
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