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ARGUMENT 

Throughout Plaintiffs-Appellees’ Response, Plaintiffs fail to address fundamental 

arguments in Intervenor-Appellants’ brief. They do not acknowledge that the Collector 

received the correct amount of taxes that was due to the Collector. Because the Collector 

received no more than was due to the Collector, there was no overpayment that would 

entitle Plaintiffs to a refund pursuant to 35 ILCS 200/20-175. They argue throughout their 

brief (including in their Statement of Facts, which is entirely inappropriate because it is a 

contested conclusion of law rather than a statement of fact) that they were retroactive 

owners of the property, but fail to address, or even acknowledge, that this Court has 

drawn a distinction between being an “owner” under the Property Tax Code and merely 

holding title. Plaintiffs fail to recognize that the cases upon which they rely state that title 

relates back, not that ownership relates back. Those Plaintiffs that are the beneficiaries of 

the trusts had control of the property and were the owner of the property for real estate 

tax purposes and thus liable for taxes, which ownership is not altered even if they are 

retroactively divested of title. The City of Joliet was not an owner during the time the 

taxes accrued and is not liable for the taxes, even where it is retroactively considered the 

holder of title. Plaintiffs do not recognize that both Kirby Forest Industries, Inc. v. U.S., 

467 U.S. 1 (1984) and Forest Preserve Dist. of Du Page Cnty. v. First Nat’l Bank of 

Franklin Park, 2011 IL 110759 altered the bases of the line of cases upon which they 

rely, finding that no taking occurs when a petition for condemnation is filed and that 

owners are entitled to valuation at the time of taking, or as close to the time of taking as 

practically possible. Those changes in the law make the relation-back doctrine untenable 

and compel overruling the McCausland line of cases.  
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I. PAYMENT OF THE CORRECT AMOUNT OF TAXES IS NOT AN 

“OVERPAYMENT” WITHIN MEANING OF PROPERTY TAX CODE 

SECTION 20-175 MERELY BECAUSE THE PARTY WHO PAID 

THEM WAS NOT LEGALLY LIABLE FOR THEM.  

The sole basis upon which the Appellate Court overruled the Circuit Court in this 

case was the Appellate Court’s determination that Plaintiffs had a proper claim for 

refunds of “overpaid taxes” under Section 20-175(a) of the Property Tax Code (35 ILCS 

200/20-175(a)). Appellees first divide their responses to Intervenors’ arguments on this 

principal point and then bury them, placing them discretely in Subsection III.D and 

Section VII of their brief. Here, we will address those responses, wherever they might be 

found. 

First, it must be reiterated that there was no automatic exemption from taxation in 

this case, and therefore no wiping away of the tax burden, whoever’s obligation it 

ultimately was to pay the taxes. Plaintiffs asserted in their Complaint that there was, 

indeed, such an automatically effective tax exemption. (A17-A18, ¶¶ 21, 25.) However, 

they plainly abandoned that claim on appeal, as the Appellate Court recognized. (A10 ¶ 

27.) The Appellate Court also expressly stated that its holding was not dependent on 

application of any exemption from taxes; rather, it held that regardless of whether the 

property was exempt or owed by the municipality, in either case Plaintiffs were no longer 

responsible for the taxes. (A8, ¶ 20.) As the Appellate Court observed correctly, “We do 

not believe that the tax was unauthorized by law. The property was properly assessed and 

taxed . . . .”  (A10, ¶ 27.)   

Thus, presented to this Court is not a situation where two parties have been 

obligated to pay, or did in fact pay, the same taxes, or where a single party has paid more 

than what was assessed. Instead, this Court is presented with the scenario where a single 
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party has paid the taxes exactly as imposed, and now seeks a refund of the properly 

determined tax burden. Where two parties have paid the same taxes, and thus the 

Collector collected more than was due, Section 20-175 provides the remedy: a refund 

from the taxing authorities. Where the wrong party has paid the taxes, Section 20-175 

does not provide the remedy because the taxes have not been “overpaid.” Whatever 

remedy might be available must be between the party who paid and the party with the 

obligation to pay, without involving the County Collector who, after all, has collected no 

more and no less than that which they were empowered to collect. By suing the County 

Collector in this case, Plaintiffs here are barking up the wrong tree. 

To counter this, Plaintiffs’ only argument is that, as a result of the condemnation, 

there was a retroactively effective “overpayment” by Plaintiffs. However, nothing in 

Section 20-175, Alvarez v. Pappas, 229 Ill. 2d 217 (2008), or any other precedent 

suggests that a party paying more than that party owed is equivalent of overpayment of 

the taxes which were unquestionably due to the Collector. For instance, in a quote from 

Alvarez, cited by the Appellate Court and Plaintiffs, this Court stated: “Webster’s 

dictionary defines ‘overpayment’ as: ‘payment in excess of what is due.’” Alvarez, 229 

Ill. 2d at 225. What Plaintiffs would have this Court do is read this as “payment in excess 

of what is due from plaintiffs.” Similar is the cited quote from U.S. v. Dalm, 494 U.S. 

596, 609 n.6 (1990), that “a tax is overpaid when a taxpayer pays more than is owed, for 

whatever reason or no reason at all.” Again, Plaintiffs would have this Court read into 

this sentence something that is just not there, that is, “… when a taxpayer pays more than 

is owed by that taxpayer.” In Alvarez, as has been pointed out, this Court found that 

Section 20-175 was applicable because the taxes were doubly paid by two different 
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parties. Alvarez, 229 Ill. 2d at 221-26. The decision in Dalm, which denied the federal 

gift tax refund relief being sought because the plaintiffs had not complied with the 

limitations period of applicable law, was, of course, decided under totally different, 

federal laws. Nonetheless, the point being made in the cited footnote was that the claim 

necessarily involved a tax “overpayment” when the taxpayers’ theory is that no taxes 

should have been due at all for some reason. Dalm, 494 U.S. at 609 n.6. This is different 

from the situation where the tax debt itself is not in dispute, only the party responsible for 

it. 

It has been repeatedly held that the obligation to pay property taxes and the right 

to a refund or credit of taxes paid are purely creatures of statutory origin. People ex. rel 

Eitel v. Lindheimer, 371 Ill. 367, 371 (1939); General Motors Corp. v. Pappas, 393 Ill. 

App. 3d 60, 64 (1st Dist. 2009); Fakhoury v. Pappas, 395 Ill.App.3d 302, 307 (1st Dist. 

2009). To obtain relief here, then, Plaintiffs must rely upon a specific statutory right. For 

the reasons discussed, Section 20-175 cannot serve as the statutory basis for tax refund 

relief to parties in Plaintiffs’ position here. 

Finally, Plaintiffs attempt to distinguish (in their Section VII) the examples 

provided by Intervenors which demonstrate how Plaintiffs’ interpretation of Section 20-

175 could be applied to situations clearly not envisioned by the Legislature. In each 

example, a party not legally obligated to pay property taxes has done so and the party 

who was obligated to pay those taxes has not. In each example, the actual and full amount 

of taxes assessed has been paid, so that the taxing authorities have not been overpaid. In 

this sense, these examples present precisely the scenario accepted by the Appellate Court 

here as justifying relief under Section 20-175. The Appellate Court never said that its 
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interpretation of an “overpayment” entitled to a Section 20-175 refund was limited to 

condemnation actions. Nor could it have done so because there is nothing about 

condemnation actions in the language of that statute. The only reason given by the 

Appellate Court for finding that Plaintiffs had stated a claim under Section 20-175 is that 

the Appellate Court believed that Plaintiffs were not the parties responsible for the 

payment of the taxes. (A9, ¶ 24.)   

And yet the exclusive basis through which Plaintiffs attempt to distinguish each of 

Intervenors’ examples is by stating, repeatedly, “there is no condemnation.” But that was 

the very point of offering those examples:  they each demonstrate how Plaintiffs’ and the 

Appellate Court’s interpretation of “overpayment” could just as easily be applied to 

numerous situations where condemnation was not present. Plaintiffs’ failure to 

distinguish these examples based on the language of Section 20-175 or judicial 

precedents reinforces the validity of the point being made by Intervenors in offering those 

examples in the first place. Under Plaintiff’s theory, in a situation such as presented in 

Alaverez, where the taxes have been paid twice (once each by two different parties), the 

liable party could obtain a refund as the owner did in Alvarez, and then the lender could 

obtain its own refund on the basis that it was not the party liable for the tax. This is not, 

and cannot be, the intent envisioned by Section 20-175. Plaintiffs cite no authority for the 

proposition that payment by a non-responsible party is an overpayment within the 

meaning of Section 20-175. The intent of Section 20-175, based both on the language 

itself and on the case law interpreting it, is to prevent unjust enrichment to the taxing 

authorities. No windfall to them exists here. On the contrary, under Plaintiffs’ theory, the 

taxing bodies would suffer a grievous shortfall in taxes and would be unfairly damaged. 
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II. THE PLAINTIFFS THAT WERE BENEFICIARES OF THE TRUST 

WERE THE OWNERS OF THE PROPERTY FOR THE PERIOD OF 

TIME FOR WHICH A REFUND IS SOUGHT; THE CITY OF JOLIET 

WAS NOT AN OWNER. 

Although the absence of an “overpayment” in this case alone defeats Plaintiffs’ 

claim against the taxing authorities, other aspects of their arguments are equally 

erroneous and based on false premises. One fallacy is their assumption that ownership 

and holding title are necessarily the same thing. This Court has clearly held that they are 

not the same thing and that ownership rather than title determines property tax liability. 

People v. Chicago Title and Trust Co., 75 Ill. 2d 479, 489, 493-94 (1979).  

Plaintiffs repeatedly argue that only an owner is liable for property taxes. They do 

not dispute that they were the owners until August 25, 2017, when possession and title 

passed, but instead contend that they were retroactively divested of ownership back to the 

date that the petition for condemnation was filed under the judicially-created legal fiction 

known as the relation-back doctrine of eminent domain. But McCausland does not hold 

that ownership relates back. It holds that title relates back. City of Chicago v. 

McCausland, 379 Ill. 602, 606 (1942). Title and ownership are not the same thing. On 

page 13 of Appellees’ Response brief, Plaintiffs quote from four cases in support of their 

theory that the City of Joliet became the owner of property retroactively. In not one of 

those quotes can the word “owner” be found. Instead, in each quote, the word “title” is 

used. This Court has unequivocally held that title does not necessarily involve ownership. 

People v. Chicago Title and Trust Co., 75 Ill. 2d 479, 489 (1979). Title and ownership are 

distinct. Id. Title may relate back, but ownership cannot. It is ownership, rather than title 

that determines tax liability. Id.  
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“The key elements of ownership are control and the right to enjoy the benefits of 

the property.” Id. Real estate taxes are paid in part for the protection of the property and 

persons on the property. Id. “[T]axes are imposed for the benefits received” and therefore 

should be imposed on the owners rather than the titleholders. Id. at 489, 493-94. Plaintiffs 

have not pleaded any facts to establish that they did not have control over the property or 

that they did not receive the benefits of ownership during the relevant period. Nor have 

they pleaded that the City of Joliet did have such control and benefits. Nor could they. 

The court Order in the underlying eminent domain case that required the transfer of 

chattels, key and combinations to locks, and tenant leases and files, in accordance with a 

settlement agreement, establishes that Plaintiffs had control over the property until that 

order for possession and title vesting was entered on August 25, 2017. (A23.) 

While the law can apply a legal fiction to retroactively relate title back to the date 

the petition was filed, the law cannot change the realities of ownership, including 

possession and use, that have already occurred. Intervenors cited People v. Chicago Title 

and Trust Co., 75 Ill. 2d 479 (1979) in their Appellate brief. Plaintiffs failed to even 

acknowledge the case in their Response brief and instead disregarded it entirely. Because 

Chicago Title and Trust Co. wholly negates any argument that Plaintiffs were not owners 

of the property, and thus liable for the taxes for the period for which taxes were paid, 

Intervenors understand Appellees’ difficulty in addressing the case. However, ignoring 

case law does not make it go away or remove its value as precedent. In People v. Chicago 

Title and Trust Co., this Court held that the beneficiaries of a land trust are liable for the 

taxes rather than the land trustee who held title, noting that “Illinois tax law has long 

recognized that ownership may be separated from title.” Id. at 493. In reaching the 
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conclusion that the beneficiaries were owners liable for taxes under the tax statute, even 

though they did not hold title, the Court stated that “the term ‘owner,’ as applied to land, 

has no fixed meaning,” but revenue collection is concerned with the “realities of 

ownership,” rather than the “refinements of title.” Id. at 489. The court stated that “most 

of the usual attributes of real property ownership are retained by the beneficiary” with 

title being the only attribute held by the trustee. Id. at 488.  

Pursuant to the apt reasoning of People v. Chicago Title and Trust Co., regardless 

of whether title in the City of Joliet relates back to the date that the petition for 

condemnation was filed, it is absolutely clear that ownership of the property remained in 

those Plaintiffs who were the beneficial owners of the trusts, and not in the City of Joliet, 

who held no ownership rights during the time for which the refund of taxes is sought.  If 

property rights are the proverbial “bundle of sticks,” retroactive title acquired when a 

condemnation is completed is but a tiny twig in that large bundle of sticks. Plaintiffs held 

all the other sticks, and accordingly are, and should be, liable for the taxes.    

As true owners controlling the property during the condemnation proceedings, 

Plaintiff beneficiaries are liable for the real estate taxes incurred during this time, even if 

title in the City of Joliet relates back to the date that the petition for condemnation was 

filed. McCausland and each of the three cases that follow it address and decide only the 

application of real estate liens in the context of a just compensation in a condemnation 

case, not the underlying liability for taxes. See e.g. City of Chicago v. McCausland, 379 

Ill. 602 (1942). In that sense, People v. Chicago Title and Trust Co., 75 Ill. 2d 479 (1979) 

is not really in conflict with the McCausland line of cases. Because the case before this 

Court is not a condemnation case involving the application of a lien of real estate taxes to 
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a just compensation award and instead involves liability for taxes (if it is necessary to 

even reach the issue), People v. Chicago Title and Trust Co. must control with respect to 

the issue of who is liable for the real estate taxes. To the extent that one could consider 

the two cases to be in conflict, People v. Chicago Title and Trust Co., 75 Ill. 2d 479 

(1979), as the more recent of the Illinois Supreme Court cases, and as the one that 

directly addresses liability for real estate taxes as between an owner who receives the 

benefits of the property and the mere titleholder (and only a retroactive titleholder under a 

legal fiction, at that), must determine the outcome of the case before this Court.  

III. McCAUSLAND AND THE LINE OF CASES THAT FOLLOWS IT 

SHOULD BE OVERRULED BASED ON SUBSEQUENT CASE LAW. 

All parties agree that neither Kirby Forest Industries, Inc. v. U.S., 467 U.S. 1 

(1984) nor Forest Preserve Dist. of Du Page Cnty. v. First Nat’l Bank of Franklin Park, 

2011 IL 110759 expressly addressed or decided the issues before this Court: 1) whether a 

party who paid real estate taxes that were due on property, but who is not the party liable 

for such taxes, would be entitled to a refund pursuant to Section 20-175 and 2) who 

should be liable for taxes incurred during the pendency of a condemnation proceeding. 

The prior two sections of this brief definitively answer those questions. The parties also 

agree that the Court in Forest Preserve Dist. of Du Page Cnty. did not expressly overrule 

City of Chicago v. McCausland, 379 Ill. 602 (1942). Plaintiffs, however, argue that these 

cases are irrelevant to the issue before this Court, and that Forest Preserve Dist. of Du 

Page Cnty. is supportive of their position. Plaintiffs’ argument is without merit. These 

cases change the legal premises to which the reasoning of McCausland was applied and 

upon which the case was decided, primarily that a taking occurs and valuation must be 

determined as of the date the petition was filed. The relation back doctrine set forth in 
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McCausland states that the passing of title is “presumed to take place at the date as of 

which valuation is fixed.” McCausland, 379 Ill. at 607. Following the reasoning of 

McCausland with the changed premises, the court should now reach a different 

conclusion and the ultimate holding of McCausland must fall. 

Plaintiffs’ and the Appellate Court’s reliance on the obiter dictum in Franklin 

Park is misplaced, and this Court should disregard it, giving it no weight or consideration 

in addressing the issues before this Court. The one sentence statement in that case, which 

was itself erroneous (because there are no Illinois cases that hold that an owner is or may 

be entitled to a reimbursement for taxes back to the date of the filing of the complaint), 

was not necessary to the ultimate decision in that case and the issues that underlie the 

statement were not in in any way directly addressed by the Court in that case, such that it 

does not serve as precedent and has no value to the analysis of the issues currently before 

this Court.   

Plaintiffs’ argument with respect to McCausland is essentially that it has been the 

law for many years and we should just keep following it, regardless of whether it makes 

any sense under the law as it currently exists. But the law should make sense. In re Est. of 

Glogovsek, 248 Ill. App. 3d 784, 792 (5th Dist. 1993). Plaintiffs repeat the language of 

McCausland and the few cases that followed it that hold that the lien of taxes accruing 

after the petition for condemnation is filed will not attach to the award of just 

compensation, and from there Plaintiffs argue that this Court should find that 

reimbursement of paid taxes is an identical question and terminate the analysis there.  

Plaintiffs choose not to address any of Intervenors’ arguments with respect to why 

that line of cases should be overruled and have not offered to this Court any argument or 
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logical reason why the holdings of those cases should not be reevaluated considering 

more recent relevant case law. They fail to acknowledge that the entire basis of the 

McCausland holding is no longer valid after Forest Preserve Dist. of Du Page Cnty.’s 

holding that a taking does not occur until compensation is paid, title vests, and possession 

transfers and that the owner is entitled to the value of the property near the date of taking. 

Plaintiffs do not acknowledge the evolution of the law that led to the McCausland 

holding, nor do they acknowledge the continued evolution of the law that now leads to a 

different conclusion. As the Forest Preserve Dist. of Du Page Cnty court stated, real 

estate taxes have no bearing on the determination of the date of taking. Forest Preserve 

Dist. of Du Page Cnty, 2011 IL 110759, ¶ 45. But the date of taking, which is when the 

owner loses the right to control the property and loses all benefits of ownership, logically 

should determine the date that tax liability ceases, which is consistent with the reasoning 

of People v. Chicago Title and Trust Co., 75 Ill. 2d 479 (1979).   

Allowing McCausland to stand simply allows an unnecessary and confusing 

contradiction in the law that cannot reasonably be explained. Overruling McCausland 

brings the law into harmony with People v. Chicago Title and Trust Co., 75 Ill. 2d 479 

(1979), Forest Preserve Dist. of Du Page Cnty. v. First Nat’l Bank of Franklin Park, 

2011 IL 110759, and Kirby Forest Industries, Inc. v. U.S., 467 U.S. 1 (1984). 

Although Plaintiffs are dismissive of Intervenors’ reference to the relation back 

doctrine as a “legal fiction,” it is not Intervenors who coined the term, but this Court that 

referred to the doctrine as a legal fiction. See Forest Preserve Dist. of Du Page County v. 

West Suburban Bank, 161 Ill. 2d 448, 455 (1994). While some legal fictions make sense, 

Plaintiffs provide the Court with no explanation of why this legal fiction continues to 
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make sense when it is premised upon valuation being “fixed” and unmovable as of the 

date of filing, and the law today is that valuation is not set in stone as of that date. 

Instead, it allows the owner to demand valuation close to the date of taking, which is not 

when the petition is filed, but is held to occur when compensation is paid and title and 

possession transfers. Nor is the legal fiction essential to ensure the condemning entity’s 

superior right to acquire title of the property as of the date of filing. The court in Mills v. 

Forest Preserve Dist. of Cook County, 345 Ill. 503, 509-10 (1931) adequately explained 

that superior right without resort to any relation back doctrine.   

Plaintiffs argue that overruling McCausland would render 35 ILCS 200/9-185 and 

35 ILCS 200/23-25(b) unconstitutional. It would not render these provisions facially 

unconstitutional as quick-take condemnations result in a taking as of the date of filing or 

very close thereto. Nor would it render those provisions unconstitutional in the case 

before this court since no party is now claiming that the property was exempt at any 

relevant time. Moreover, the constitutionality of those provisions is not dependent on the 

relation back doctrine, but on the date of taking. The section at issue provides that the 

legislature may exempt from taxation “only property of the State” or of other units of 

government or school districts. Ill. Const. 1970, art. IX, § 6. Whether the property is “of” 

a governmental entity is a question of ownership, not title, and is dependent on the date of 

the taking, not the date of the filing. To the extent that the provisions may be found 

unconstitutional, they are unconstitutional based on the finding of this Court in Forest 

Preserve Dist. of Du Page Cnty. v. First Nat’l Bank of Franklin Park, 2011 IL 110759 

that a taking does not occur upon filing but occurs only when payment is made and title 

and possession passes. The property is not “of” the governmental unit until that time. 

SUBMITTED - 20049726 - Kathy Sons - 10/26/2022 12:08 PM

128252



13 
 

Title relating back does not make it property of the government entity because the entity 

had no control over the property during the condemnation proceedings and no rights to 

the property other than the right to complete the condemnation process.  

If this Court overrules McCausland as it logically should, the issue of the 

constitutionality of 35 ILCS 200/9-185 and 35 ILCS 200/23-25(b) under other sets of 

facts, will be appropriately left for another day since Plaintiffs are no longer claiming any 

exemption in this case. (A10, ¶ 27.) That day may never come if the legislature acts to 

amend those provision to ensure constitutionality as it did in the 1960s in response to 

Public Bldg. Comm’n of Chicago v. Continental Illinois Nat’l Bank & Trust Co. of 

Chicago, 30 Ill. 2d 115 (1963) and Board of Jr. College, Dist. 504 v. Carey, 43 Ill. 2d 82 

(1969). The legislature’s job ought to be left to the legislature unless it fails to act 

appropriately. Plaintiffs’ reliance on the current language of these statutes disregards that 

the original text of the statutes was amended only be consistent with the holdings of the 

Public Bldg. Comm’n of Chicago and Carey. Arguing that those cases should not be 

overruled based on the current text of those statutes is entirely circular. On the contrary, 

those case should be overruled to match the original intent of the legislature, now shown 

to have been more clearly correct by more recent Illinois Supreme Court case law. 

Plaintiffs’ “policy” arguments are equally meritless. The “sound policy” argument 

does not so much go to the relation-back doctrine, but really goes more to whether there 

is any justification for relieving the owner of taxes during the pendency of the 

condemnation action and whether a taking occurs when the petition is filed. There is no 

justification for relieving the owner of taxes, as explained in People v. Chicago Title and 
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Trust Co., 75 Ill. 2d 479 (1979). Both Kirby and Forest Preserve Dist. of Du Page Cnty. 

have decided the takings issue contrary to the cases upon which Plaintiffs rely.  

Owners can make improvements and maintain the property and recover the 

increased value because the value is no longer fixed as of the time of the filing of the 

condemnation complaint, and owners can request and obtain valuation closer to the date 

of taking if there has been such increase in value, which is what occurred in the eminent 

domain proceedings underlying this case. Moreover, until the time of taking, the owner 

can utilize and enjoy the benefits and practical value of any improvements in the same 

way that the owner would if no condemnation action had been filed. Plaintiffs point to no 

logical reason why real estate taxes should be treated any differently than any other 

benefit or liability associated with ownership of property. Nor do they argue any facts in 

their brief or plead any facts in their Complaint that show any meaningful impairment of 

their use and enjoyment of the property.   

All the cases on which Plaintiffs rely are pre-Kirby and pre-Forest Preserve Dist. 

of DuPage and center on the premise that a taking occurs when the petition is filed. In 

Kirby, the United States Supreme Court made clear that whatever impairment results 

from the filing of the petition for condemnation does not in most (non-quick take) cases 

amount to a constitutional taking. Kirby Forest Industries, Inc. v. U.S., 467 U.S. 1, 13-15 

(1984). Interestingly, in arguing that a taking occurs earlier, the owner in Kirby argued 

that if no taking is found from the time of filing, he would remain liable for real estate 

taxes during the pendency of the condemnation proceeding. Id. at 13. The Kirby court 

rejected the argument that the mere filing of the petition is sufficient impairment to 

amount to a taking, explaining that the owner retains the benefits of ownership and can 
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use the property as he pleases. Id. at 13-15. Similarly, here Plaintiffs retained the benefits 

of ownership. Moreover, as previously noted, this Court has explained that it is the “clear 

policy of the tax statute to look beyond the mere holder of the title for determining 

ownership.” People v. Chicago Title and Trust Co., 75 Ill. 2d at 492. There, this Court 

determined Illinois tax policy follows federal tax policy that ownership for tax liability 

purposes should flow to the party in control of the property who realizes the benefits of 

ownership. Id. at 491. In this case, Plaintiffs received all the benefits of ownership and 

the City of Joliet realized none of the benefits of ownership until August 25, 2017. 

Plaintiffs received all the benefits that the payment of taxes yield during the pendency of 

the condemnation proceeding: police protection, fire protection, access to schools, etc.  

There is no reason to relieve the Plaintiffs of liability for real estate taxes for property that 

they controlled and enjoyed and for which they received the benefits of those taxes. Thus, 

to the extent that any of the policy reasons supporting the McCausland line of case 

remain, (and Intervenors contend that none do remain), they are in direct conflict with the 

public policy set forth in People v. Chicago Title and Trust Co. that real estate tax 

liability should flow to the party that benefits from ownership of the property.    

IV. ANY CLAIM THAT PLAINTIFFS SHOULD NOT BE RESPONSIBLE 

FOR TAXES SHOULD HAVE BEEN MADE IN THE 

CONDEMNATION CASE. 

Plaintiffs argue that there is no identity of parties to apply res judicata because the 

Collector was not a party to the condemnation action. While not a named party during the 

primary part of the action, the Collector became a party over which the court has 

jurisdiction when the City of Joliet deposited the award with the Collector. See e.g. Board 

of Jr. College, Dist. 504 v. Carey, 43 Ill. 2d 82 (1969); Public Bldg. Comm’n of Chicago 
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v. Continental Illinois Nat’l Bank & Trust Co. of Chicago, 30 Ill. 2d 115 (1963); Chicago 

Park Dist. v. Downey Coal Co., 1 Ill. 2d 54 (1953); City of Chicago v. McCausland, 379 

Ill. 602 (1942). Plaintiffs could have brought their claim for refund in the condemnation 

action in the same way that in these earlier condemnation cases the claim was made that 

the Collector could not withhold taxes due from the award of just compensation.  

However, the crux of Intervenors’ argument is not so much that the claim for 

refund pursuant to Section 20-175 should have been made in the condemnation action, 

but that the claim for reimbursement for payment of taxes that Plaintiffs assert were owed 

by the City of Joliet, but paid by Plaintiffs, could have and should have been made 

against the City of Joliet in the condemnation case. As argued above, Plaintiffs are not 

entitled to a refund under Section 20-175 because the Collector has not collected more 

than was due in taxes and therefore has no excess funds to refund. Any remedy that the 

Plaintiffs may have had was not against the Collector who collected the correct amount of 

taxes, but against the party who owed the taxes and didn’t pay them. It is irrelevant that 

Plaintiffs contested the condemnation action and hoped to keep the property. They were 

aware of the possibility that they would lose to property in the eminent domain 

proceedings and were likewise aware that they had paid the real estate taxes for which 

they now assert that they were not liable. Plaintiffs offer no legitimate reason why they 

could not have made a counterclaim against the City of Joliet in that action. 

Plaintiffs argue only that their claim for tax reimbursement did not accrue until 

August 25, 2017. But their claim is derivative of, contingent upon, and directly related to 

the condemnation action. Plaintiffs could have asserted their counterclaim, or even their 

third-party claim against the Collector, in the same way as a defendant in a negligence 

SUBMITTED - 20049726 - Kathy Sons - 10/26/2022 12:08 PM

128252



17 
 

action brings a counterclaim or affirmative defense for comparative negligence and a 

third-party action for contribution or for indemnification within the initial negligence 

case even though those actions do not become viable or necessary until the defendant’s 

own liability has been determined. Therefore, any claim for reimbursement of taxes paid 

by the Plaintiffs should have been asserted in the condemnation case and that issue could 

have been addressed as soon as title vested and possession passed. As the City of Joliet 

was a party to the condemnation case and is a party to this case and this action arises out 

of the same set of facts as the condemnation action, res judicata applies. Rein v. David A. 

Noyes & Co., 172 Ill. 2d 325, 334-35 (1996). 

Intervenors agree with Plaintiffs that real estate taxes are not part of valuation of 

the real estate for just compensation purposes. The value of the real estate is the value of 

the real estate regardless of taxes. But Plaintiffs have argued that deducting taxes from 

the just compensation impairs the award. While Intervenors disagree with that position, if 

true, then the failure of the City of Joliet to reimburse for taxes that it purportedly owed 

would logically also impair just compensation and should be added to the value of the 

real estate to compensate them for paying taxes that they claim they did not owe.  

CONCLUSION 

For the reasons set forth above, as well as for the reasons stated by Defendant-

Appellant in his separate Reply brief, which Intervenor-Appellants’ join and adopt, 

Intervenor-Appellants respectfully request that this Court reverse the Order of the 

Appellate Court with respect to dismissal of Count I of Plaintiffs’ Complaint and affirm 

the decision of the Circuit Court dismissing Plaintiffs’ Complaint in its entirety with 

prejudice.  
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RESPONSE TO PLAINTIFF’S REQUEST FOR CROSS-RELIEF 

The Appellate Court correctly upheld the dismissal of Counts II and III of 

Plaintiffs’ Complaint for multiple reasons. First, Plaintiffs’ relief is limited by the 

allegations of their Complaint, which for these two counts is based solely on tax 

exemption, not on title or ownership. While Intervenors contend that even Count I does 

not clearly assert that Plaintiffs’ claim is based on lack of ownership rather than 

exemption, Counts II and III are specifically limited to exemptions. Paragraph 29 of 

Count II for Declaratory Judgment and Paragraphs 32-34 of Count III for Mandamus all 

specifically allege only that retroactive exemption entitles them to relief and make no 

reference to retroactive title or ownership. (A19-A20.) No paragraphs of these Counts 

claim that they are entitled to any relief based on retroactive title or ownership. (A19-

A20.) Plaintiffs have abandoned their claims for retroactive exemption. (A10, ¶ 27.) 

Plaintiffs are not entitled to any relief where the allegations of these Counts do not 

encompass the claims or arguments now before the Court. For this reason alone, the 

Appellate Court’s affirmance of the dismissal of Counts II and III should be affirmed. 

Intervenors adopt all of the arguments made in their initial Intervenor-Appellants’ 

Brief and in their Reply brief above as if fully set forth herein as part of their Response to 

Plaintiff’s Request for Cross-Relief, specifically that retroactive title does not amount to 

retroactive ownership as “owner” has been interpreted under the Illinois Property Tax 

Code and does not shift the liability for taxes from the owner to the retroactive titleholder 

pursuant to a completed condemnation, and that the McCausland line of cases that hold 

that title is retroactively held by the condemning entity back to the date that the petition 

for condemnation was filed in an eminent domain should be overruled. These arguments 
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also themselves establish that the Plaintiffs are not entitled to any equitable relief either 

for declaratory judgment or mandamus. 

Moreover, the Appellate Court was correct in its analysis regarding the limitations 

of equitable relief in tax cases. The general rule under tax law that the taxpayer’s relief 

must come only as allowed by statute is subject to two exceptions, which provide that 

equitable relief may be granted where the tax assessment is unauthorized by law or where 

it is levied against property exempt from taxation. Millennium Park Joint Venture, LLC v. 

Houlihan, 241 Ill. 2d 281, 296 (2010). In this case, Plaintiffs no longer claim that the 

property was exempt. (A10, ¶ 27.) Instead, they argue that the tax assessment was 

unauthorized by law. The Appellate Court correctly held that the property was properly 

assessed and taxed and that the question of who owed the taxes does not make the tax 

unauthorized. (A10, ¶ 27.) Plaintiffs provide no authority to contradict the Appellate 

Court on this point. 

Plaintiffs have not pleaded any facts to establish that the tax was unauthorized by 

law nor have they alleged, even in conclusory form, that the tax was illegal. The Plaintiff 

beneficiaries remained the owners, as the word “owner” has been interpreted under the 

tax statute, throughout the proceedings, even if title related back. A reading of the 

Property Tax Code establishes that the tax is assessed against the real estate itself. 35 

ILCS 200/1-1 et seq. Ownership and use may affect whether the property is taxable, but 

who is ultimately responsible for the taxes does not determine whether the tax against the 

property is authorized and lawful. Plaintiffs do not allege that the real estate should not 

have had the tax assessed against it or that the assessment was erroneous. Plaintiff’s sole 
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argument is that they are retroactively not responsible for the tax. Whether they are liable 

for the tax does not affect whether the property itself was lawfully taxed. 

Plaintiffs emphasize the words “as applied to the taxpayer” in contending that the 

tax is unauthorized as applied to them because they assert that they were divested of title 

retroactively. But they cite no authority for the proposition that a tax imposed on a 

property is unauthorized if the person to whom the tax bill is sent is not liable for the tax. 

If that were the case, then every tax bill sent the year following a sale of property would 

be unauthorized and the Collector would be required to send it to the previous owner. Nor 

do Plaintiffs cite any authority for the proposition that retroactive divestment of title 

alters whether the assessment is authorized. Under Plaintiffs’ theory, the tax was 

authorized when assessed, but became retroactively unauthorized due to the outcome of 

the condemnation proceeding, which had nothing to do with the tax itself.  

Moreover, Plaintiffs take the words “as applied to the taxpayer” entirely out of 

context. The language on which Plaintiffs so heavily rely is found initially in 

Communications and Cable of Chicago, Inc. v. Department of Revenue of the City of 

Chicago, 275 Ill. App. 3d 680 (1st Dist. 1995), which is the case cited by Plaintiffs, and 

repeated only in one other case other than the Appellate Court’s quote in this case. The 

language appears to account for a claim that a taxing statute or ordinance is 

unconstitutional “as applied” rather than facially. In Communications and Cable of 

Chicago, Inc., the plaintiffs argued that the sales tax imposed by the municipality violated 

the Illinois Constitution as it applied to them because the goods being taxed were 

incidental and ancillary to their main business of providing cable services, the goods had 

no independent value, and the Illinois Constitution prohibited home rule municipalities 
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from imposing taxes on services unless specifically authorized by statute. Id. at 682, 684-

85. Plaintiffs in this case make no claim regarding the constitutionality of the statute that 

authorized the taxes, facially or as applied. Nor do they make any claim with respect to 

the assessor’s authority or discretion to impose the tax against the property. The tax 

would remain valid and entirely authorized by law regardless of who is ultimately 

responsible for paying the tax. Consequently, Plaintiffs are not entitled to any equitable 

relief, Counts II and III were properly dismissed, and the Appellate Court correctly 

upheld those dismissals.  

CONCLUSION 

For the reasons set forth above, as well as for the reasons stated by Defendant-

Appellant in his separate Reply brief, which Intervenor-Appellants join and adopt, 

Intervenor-Appellants respectfully request that this Court affirm that part of the Appellate 

Court’s Order which affirmed the decision of the Circuit Court in dismissing Counts II 

and III of Plaintiff’s Complaint with prejudice. 
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