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anti-hazing statute. Plaintiff's cause of action is independent of and
unrelated to social host liability.
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NATURE OF THE CASE

David Bogenberger was a pledge of the Eta Nu chapter of Pi Kappa
Alpha International Fraternity at Northern Illinois University. On
November 1, 2012, the fraternity required David and .his fellow pledges to
participate in an annual fraternity pledge event called Greek Mom and Dad’s
Night. The fraternity sent its pledges from room to room in the fraternity
house where members, assisted by women non-members, asked nonsensical
‘questions. When pledges answered “incorrectly”, defendants directed them to
drink cups of vodka. The ﬁaternity intended that the pledges become
intoxicated, setting aside areas to which they were to be carried when they
lost consciousness. David died that night after his blood alcohol reached .43
mg/dl in less than 90 minutes. -

David’s estafe sued the three fraternity organizations, their members,
and the participating non-members, alleging that defendants’ conduct, in
violation of the Hazing Act, negligently causéd David’s death. Defendants
moved to dismiss, claiming social host immunity under the Dram Shop Act.
The circuit court dismissed the complaint. The appellate-court reversed as to
local chapter Eta Nu and the members but affirmed as to national
organizations Pi Kappa Alpha International Fraternity and Pi Kappa Alpha
Corporation and the nonmembers. quenberger v. Pi Kappa Alpha Corp.,
Inc., 2016 IL App (1st) 150128.

The question raised on the pleadings is whether the complaint states a

cause of action as to local chapter Eta Nu and the fraternity members.



ISSUES PRESENTED FOR REVIEW

The issues presented for review are:

1) Whether the appellate court correctly found that Illinois
recognizes a cause of action for the death of pledge David Bogenberger
resulting from defendants’ hazing ritual; and |

2) Whether the appellate court corréctly found that the complaint

stated a cause of action against the fraternity and its members for their

negligence based on their voluntarily undertaking to care for pledge David

Bogenberger'.



STATUTE INVOLVED
720 ILCS 120/5. (Now 720 ILCS 5/12C-50) (with changes by amendment)

(a) A person commits hazing when he or she knowingly requires the
performance of any act by a student or other person in a school, college,
university, or other educational institution of this State, for the purpose of
induction or admission into any group, organization, or society associated or
connected with that institution, if*

(1) the act is not sanctioned or authorized by that educational institution; and

(2) the act results in bodily harm to any person.

(b) Sentence. Hazing is a Class A misdemeanor, except that hazing that
results in death or great bodily harm is a Class 4 felony.



STATEMENT OF FACTS

This section is identical to the Facts recited in plaintiffs brief as
appellant in No. 120951. The circuit court dismissed the complaint pursuant
to Section 2-615 and consequently the facts come from the complaint. R.
C3030 (v13); App. at Al (pages from the complaint to which reference is made
in this brief). David Bogenberger was a freshman at Northern Illinois
University and a pledge of Eta Nu, a campus chapter of Pi Kappa Alpha
‘International Fraternity.! Pledging the fraternity involved a series of events
during the fall semester designed to familiarize active fraternity members
with pledges who were potential new members. App. at A4 (13).

Organizing the p]edge event

The Eta Nu local chapter fraternity members met and adopted a plan
for a “Mom and Dad’s Night” pledge event to be held at the fraternity house
the evening of November 1, 2012. App. at A4 (Y4). Mom and Dad’s night is a
common pledging activity practiced across the country by chapters of this
national fraternity as well as other fraternities. It is also known as Greek
Family Night. --App. at A4 (J1). Employees of the national fraternity told"
chapter members that such nights were good for pledge and member
 retention and encouraged members to hold such events as part of the
pledging process. App. at A4 (12). The chapter defendants believed the event

would improve the retention rate for pledges and that would benefit the

! Defendants Pi Kappa Alpha International Fraternity and Pi Kappa Alpha
Corporation will be referred to jointly as the national organization.
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-entire fraternity organization because an increase in the number of members

would also increase income from member dues. App. at A6 (J14). The event
was not sanctioned by the university. App. at A9 (1[34).\

For this event, the fraternity directed members to obtain vodka for the
pledges. App. at A6 (]16). The active members participating in the event
each selected a pledge for whom he and a designated sorority member would
serve as the pledge’s Greek father and mother. App. at A6 (§17). The
fraternity’s plan for this pledge event designated seven rooms in the house to
which “Greek couples” would be assigned to question pledges and give the
required alcohol. App. at A4-A5 (15). The “Moms and Dads” and the other
fraternity members involved would not have to drink. App. at A5 (19).

Pledges were to be divided into seven groups of two or three pledges
and. rotated from room to room every ten minutes. App. at A5 ({6). The
fraternity’s plan called for the pledges to become unconscious. After that,
members were supposed to check on pledges periodically and their heads apd
bodies were to be placed so they would not choke on their own vomit. App. at
A5 (98). Executive fraternity-officers had breathalyzers and-used-them to
measure the blood alcohol levels of insensate pledges. App.'at A5 (110).

The hazing event

Pledged were told that attendance and participation in this pledge

event, including drinking excessive amounts of alcohol, was mandatory and a

prerequisite for active membership. App. at A5 (11), A7-8 (25), A13 (7).



Pledges believed membership in this fraternity would vest them with a
highly valued social status at Northern Iﬂinois. App. at A21 (]5). Pledges
were also told the purpose of the evening was fof them to learn who their
Greek Fathers and Mothers were and encourage a mentoring relationship
with .them. App. at A6 (]13).

Pledges were told to dress formally and report to the fraternity house
at 7:30 p.m. on Thursday, November 21, 2012. App. at A5 (112). They were

‘then divided into seven —gréubs of two or three pledges, as the fraternity had

planned. The members gave each pledge a four ounce plastic cup, and
rotated them from room to room every ten minutes. App. at A5 (6), A7
(919). The fraternity used seven rooms to which two or three “Greek couples”
were assigned to ask the pledges personal and nonsensical questions for
about 10 minutes. When pledges answered incorrectly, the “Greek parents”
in each room filled the cup with vodka and required the pledges to drink it.
App. at A4 (15), A7 (1119-22).

Pledges reluctant to drink were verbally harassed, being called pussies
and bitches by members and the participating sorority members, until they -
relented and drank. App. at A7 (123). At the end of the session in each room,
pledges were required to drink another cup of vodka. App. at A7 (124). At
the close of the pledge event that evening, members and non-member

participants took pledges to the basement where they were give.n t-shirts,



paddles and buckets decorated by the Greek Moms to vomit in.. App. at A8
(927).

By the end of that evening, David Bogenberger had consumed three to
five cups of vodka in each of the seven rooms over a period of about an hour
and a half. App. at A8 (126). They put David into the bed of Steven Libert,
his “Greek father”. Member Gregory Petryka positioned his head so he would
nof choke if he vomited. App. at A8 (130). Members checked the pledges and
édjus_téd their heads to prevent choking from vomit. App. at A9 (Y32).

At about 11:00 p.m., Eta Nu chapter president Alexander Jandick and
officer Patrick Merrill texted all ﬁ'aternityl members, warning them to delete
any pictures or videos of passed out pledges. App. at A8 (f 31). The message
said: “If you or any girl you know has a pic or vid of a passed out pledge
delete it immediately. Just do it. From Jandick.” After the pledges had
drunk to the point being unconscious, some fraternity members discussed
whether to seek medical attehtion for the pledges but determined they would
not obtain assistance. Those members also instructed others not to call 911
or seek such help. App. at A9 (133).

National fraternity involvement

Pi Kappa Alpha International Fraternity and Pi Kappa Alpha
Corporation organize and promote membership in local chapters like Eta Nu
and regulate them. App. at A5 (1), A11-A12 (14). The International

Fraternity is an unincorporated association and the other entity is a



corporation which organizes meetings and conventions for the entire
fraternity. See httpsZIIWW.pikes.ofglabout-pike/values-position-
relationship-statements. They organize, promote, and recruit membership
in Eta Nu and the other fraternity chapters and the national fraternity. App.
‘at A9 (11). They direct iocal chapters to initiate pledges into the Pi Kappa
Alpha organization. App. at A12 (]5). They require local chapters to adhere
to the fraternity constitution, fraternity risk assessment policy, and the
fraternity pledge manual. App. at A9-A10 (f1). They have authority to
control local chapters. App. at A10 (]2).

The national group has the power to expel or discipline chapters for
violating fraternity rules, including even the right to prohibit pledging
activity. App. at A10 _(1]2). Those rules include a rule barring hazing. App.
at A10. (f1). To gain information as well as guide and assess their local
chapters, the national sends chapter consultants on week long visits to the
chapters. App. at All (1[3). Those consultants obtain detailed granular
knowledge about the conduct and operafion of each local chapter. App. at
A11--(]3). The consultants analyze chapter recruitment -performance,
management, and risk awareness education, in addition to alumni relations,
finances, housing, athletics, scholarship, campus involvement, community
service, and public relations. Id.

From such reports, the national knew their Eta Nu chapter at

Northern Illinois had no continuing risk education program or any risk
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awareness program. Jd. Their consultants advised the national that Eta Nu
had a stigma and reputation on the campus as a fraternity of meatheads. /d.
Consequently, the national recommended that Eta Nu diversify its campus
activities to develop a positive image. Id.

The national fraternity is supported by fees collected from the
fraternity chapters. App. at A12 (5). Seventy five percent of the national
group income derives from undergraduate member dues. App. at A12 (15).
Lo_(_:_a_l_chapter-s including Eta Nu were aware that their good standing with
the national depended on continuing and increasing those dues. App. at A12
(15). The national fraternity was aware, by way of its Chapter Consultant
who had spent a week at this chapter, that for three years the Eta Nu
chapter had not provided risk awareness education to its members and had
no risk management committee or plan. App at All (13).

Charges against national defendants
 Plaintiff charged that the Interhational_ Fraternity allowed pledge

events which required consumption of dangerous levels of alcohol and

- encouraged-events like the one-which resulted in-David Bogenberger’s-death -

because they brought in revenue. App. at Al4 (§10). Participation in the

event was a condition to being accepted for membership, a membership which

the pledges believed carried a highly valued social status. App. at A21 5.
Specifically, plaintiff alleged the national fraternity permitted pledge

events like this which required pledges to consume excessive amounts of



alcohol. App. at A14 (110 (a)). It also failed to warn its chapters including
the Eta Nu chapter about the risks of requiring alcohol-based pledge events
" even though it knew such events can result in fatalities. App. at Al4 (10
(b)). It did not take steps to ensure that its local chapters followed the
policies and procedures it claimed to héve adopted for pledging. App. at Al4
(410 (e)).

The national fraternity also encouraged its local chapters to hold Mom

and Dad’s Nigl{t_ functions because they were considered good for both

member retention and pledge retention. App. at A14 (110 (f). Those two
goals increased revenue and income to the national through dues and fees.
Id The national group further failed to ensure that Eta Nu had a
functioning risk education program despite knowing that its local chapter
had not had such a program for three years. App. at A15 (110 (h)).
Charges against non-member participants

The local fraternity chapter directed active members to contact sorority
members to serve as Greek mothers for the event. App. at A6 (]16). Plaintiff
charged the following non-fraternity women students with assisting and
acting in concert with fraternity members to carry out the pledge event:
Alyssa Allegretti, Jessica Anders, Kelly Burback, Christina Carrisa, Raquel
Chavez, Lindsej Frank, Danielle Glennon, Kristinna Kunz, Janet Luna,
Nichole Minnick, Courtney Odenthal, Logan Redﬁéld, Katie Reporto, Tiffany

Scheinfurth, Adrianna Sotello and Prudence Willret. App. at A31 (f1).

10



These participants knew pledges would be required to consume dangerous
amounts of alcohol atr the event.. App. at A32 (12). The participating sorority
members also knew that pledge participation in the Mom and Dad’s Night
was a prereqﬁisite to fraternity membership. App. at A32 ({3). The
defendant nonmembers knew pledges regarded fraternity mexﬁbershjp as a
highly valued social status. App. at A32 (]3). Finally, they decorated the
buckets into which the pledges were to vomit. App. at A8 (127).
Charges ég'a.iast Eta Nu and member participants

Eta Nu was the Northern Illinois chaptér of P1 Kaiapa Alpha, the

national fraternity. The chapter’s officers were Alexander Jandick, James

Hafvey, Omar Salameh, Patrick Merrill, Stephen Libert, John Hutchinson

and Daniel Biagini. App.at A19-A20 ({2). Plaintiff alleged they planned this
event where pledges were required to drink alcohol to a point of insensate

intoxication as a condition of membership in the fraternity. App. at A23 (1),

A25 (5 (a, ¢, d)). They planned for intoxicated and unconscious pledges to be

placed in rooms in the fraternity house rather than obtaining necessary

medical attention for them. App. at A25 (5 (b)). They carried plaintiffs

decedent to a room where he would not be seen. App. at A26 (5 ().

Plaintiff also alleged that Eta Nu and its members failed to obtain medical

help and dissuaded other members from seeking medical assistance for the

intoxicated pledges. App. at A22 (18), A25 (15 (e)), A26 (15 ().

11



Plaintaff similariy charged the following fraternity members with
assisting or carrying out the plan: Michael PMp, Thomas Costello, David
Sailer, Alexander Renn, Michael Marroquin, Estefan Diaz, Hazel
Vergaralope, Michael Pfest, Andres Jimenez, Isaiah Lott, Andrew Bouleanu,
Nicholas Sﬁtor, Nelson Irizarry, Johnny Wallace, Daniel Post, Nsenzi
Sélasini, Russell Coyner, Gregory Petryka, Kevin Rosetti and Thomas Bralis.
App. at A27-A28 (Y1). They were charged with the same misconduct
described above and additionally that they provided the alcohol for the event.
App. at A30 (]6). |

Events in the trial court

Plaintiffs alleged that defendants singly and collectively violated
Illinois’ anti-hazing statute. R. C3030 (v13) (complaint); App. at Al (pages
from complaint cited in this brief). The national groﬁps, the local fraternity
and its members, and the sorority non-member defendants moved to dismiss
under Section 2-615. R. C2255, C2391 (v10), C2561, C2583 (v11), C2764,
02864, C2945 (v12), C3104 (v13) (motions against the fourth amended
complaint-were deemed directed-against the final fifth amended complaint).
Defendants claimed the event was a social party rather than hazing and that
as social hosts they were immune under the Dram Shop Act. They also

claimed that plaintiff did not sufficiently allege that pledge participation in

~ the Mom and Dad’s Night with its required consumption of excessive alcohol

12



was a prerequisite to fraternity membership, and that the complaint lacked
sufficient facts to support a cause of action.

Plaintiff had earlier sought leave to conduct discovery to learn the
specific identities of those comrﬁitting specific acts, to address defendants’
contention that the complaint did not identify specific individual conduct.
His counsel informed the court that the police records including witness

statements about the event, the most detailed information available to

”pl.éinfi_ff, did not identify individual names or conduct beydnd what he had

alleged. R. C3265 (v14). The court denied the motion. R. C3286 (v14).

Plaintiﬂ' responded jointly to the motions to dismiss, and additionally
filed exhibits to that response in a digital format. R. C3459; C3481 (exhibits)
(v14). Those exhibits included the dei)osition of a fraternity representative,
two statements and the consultant’s reports. R. C3586, C3771, C3935.

The circuit court dismiséed the case with prejudice. R. C3451; App. at
A35.

The appellate .court reversed the dismissal and reinstated the claims
against the local Eta Nu fraternity chapter-and its members. App. at A43.
The court followed Quinn and Haben which established that the common law
makes fraternities and their meﬁbers re_spohsible for the consequences of
requiring pledges to engage in dangerous conduct as part of the pledging
process. That responsibility includes instances like this where pledges were

urged to consume excessive and dangerous amounts of alcohol as part of a

13



hazing ‘program which was a prerequisite to admission to the ﬁ'atérnity.
Quinn v. Sigma Rho Chapter of Beta Theta Pi Fraternity, 155 1. App.3d 231
(1987); Haben v. Anderson, 232 T1.App.3d 260 (1992). Legal responsibility
for illegal hazing is not depeﬁdent on the particular instrument used to haze
the victim.

The appellate court affirmed the dismissal as to the two national

fraternity defendants and the nonmember participants. App. at A43.
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ARGUMENT
I Plaintiff stated a common law cause of action for the death of David
Bogenberger as a consequence of the fraternity’s pledge hazing event. The
fraternity and its members designed the mandatory Mom and Dad's Night to
cause pledges to drink to the point of insensate intoxication, violating the
anti-hazing statute. Plaintiffs cause of action is independent of and
unrelated to social host liability 2
Standard of Review

Review of an order dismissing a cause of action under Section 2-615 1s
de novo. The court accepts all well pleaded facts as true and draws all
reasonable inferences in favor of the plaintiff. Dismissal can be affirmed only
if it appears that the plaintiff could not recover under any. set of facts.
Platinum Partners Value Arbitrage Fund, Ltd, Pship v. Chicago Board of
Options Exchange, 2012 IL App (1st) 112903, 112, 976 N.E.2d 415, 420-21.

Argument
Introduction

The key to this appeal is found in the statement at page 10 of the
fraternity member’s brief. They accuse the appellate court of improperly
recognizing a cause of action for injuries resulting from the consumption of
alcohol, termed social host liability. However, that is not what the appellate
court did and that makes all the difference in the outcome. The appellate
court’s decision reflects their clear understanding that this Court has

declined to recognize social host liability and their decision does not challenge

that rule. In addition, the court below had no reason to address social host

2 This brief answers the appellant briefs of both the Eta Nu chapter and the fraternity
members.
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liability because plaintiff's complaint does not rely on social host liability. -
Instead, plaintiffs cause of action is founded on recognized common law
principles of negligence.

All defendants, both the appellants here and the appellees in the
consolidated case, have attempted to reﬁame plaintiffs cause of action.
However, a plaintiff is the master of his complaint. Keed v. Wal-Mart Stores:
Inc., 298 Il Api). 3d 712, 718, 700 N.E.2d 212, 215-16 (1998). Here,
plaintiffs complaint rests on hazing, not social host liability, as the appellate
court recognized. Defendants do not get to reshape the action to their
advantage. |

The circuit court made that mistake, at defendants’ bidding. Its
critical error was that it misguidedly viewed this as a social host matter
rather than a hazing matter. Once that court started down that erroneous
path, guided by defendants, it inevitably arrived at the wrong endpoint. If
the circuit court had stepped back and looked at the cause of action as a

whole as the appellate court did, rather than focusing on only the alcohol

aspect of-a- much more complex scenario; it-would have recognized that this—

case falls under the hazing rubric of Quinn and Haben, not the social host
rubric of Cbar]es and Wakulich.

The circuit court would also have seen, again as the appellate court
recognized, that Charles did not abrogate either Quinn or Haben for the

reason that the two lines of cases address fundamentally different kinds of
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claims. Charles and Wakulich address social host Vliability whereas Quinn
and Haben address hazing. Charles v. Seigfried, 165 111.2d 482, 651 N.E.2d
154 (1995); Wakulich v. Mraz, 203 Ill.2d 223, 233, 785 N.E.2d 843,. 850
(2003); Quinn v. Sigma Rho Cbapter of Beta Theta Pi Ffaternitx 155
1. App.3d 231, 507 N.E.2d 1193 (1987); Haben v. Anderson, 232 Ill.App.3d
260, 265, 597 N.E.2d 655, 684 (1992) (noting that the requirement of drinking
as part of pledging distinguished the fraternity scenario from a purely social
scenario).

The circuit court’'s misunderstanding fatally undercut its reasoning,
and the same misunderstanding by defendants fatally undermines their
arguments here. Hazing, an activity the Illinois legislature condemns, is a
separate topic from social host use of alcohol. Indeed, the legislature
considered hazing sufficiently serious to make it a felony if it results in great
bodily harm or death, as occurred here. 720 ILCS 5/12C-50. When they did
that, the legislature acted with full knowledge of Haben and Quinn and yet
declined to create an exception for those aspects of hazing involving alcohel.
e Charles and Wakulich did not overrule Quinn and Haben.

The defendant fraternity chapter and its members insist Charles and
Wakulich effectively overruled Quinn and Haben3 Charles v. Seigfried, 165
I11.2d 482, 651 N.E.2d 154 (1995); Wakulich v. Mraz, 203 1l1l.2d 223, 785

N.E.2d 843 (2003).

3 In 1992, this Court had already expressed its familiarity with Quinn as a civil tort
liability case. People v. Anderson, 148 111.2d 15, 29, 591 N.E.2d 461, 468 (1992).
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The distinction betﬁeen the cases of Charles and Wakulich, and the

Quinn and Haben cases on which plaintiff relies, is that they involve

distinctively different kinds of claims. As noted, Charles and Wakulich were
purely social host cases. The plaintiff in Charles argued that the common
law provided a dﬁty and consequently a cause of action for negligenﬂy
serving alcohol to a minor. Charles, supra, at 483, 651 N.E.2d at 155. The
same was true in Wakulich. Neither plaintiff alleged conduct that was the
subj'eét of t-he'Hé_zihg Act.

The conduct under attack there arose in a purely social setting,
unrelated to organizational activity or enterpriée, and the complaﬁnt focused
solely on serving alcohol. This Court in Charles simply followed 1ts earlier
precedent and held that the history of the Dram Shop Act showed a
legislative preemption of social host liability for injuries resulting from the
sale or gift of alcohol. It noted that courts had always found no common law
cause of action for iﬁjurie_s arising from the sale or gift of alcohol. Id. at 486,

651 N.E.2d at 157.

R In the case before this Court, as in Quinn and -Haben, the focus was

demonstrably different. The Court is not faced with an alcohol related social
host context. Plaintiff alleged hazing, not furnishing alcohol, and that the
hazing occurred in a structured sefting in violation of a statute specifically

barring such behavior. The context of the conduct here was thus much
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narrower than in Charles. The event was intended to harass and physically
affect the pledges: it was not a social event of mutual interest and conduct.

The fraternity believed its hazing event would create some kind of

bond between active members and pledges. The alcohol just happened to be
the mechanism chosen to produce that result. It could have as easily been
drugs, physical abusive, or orders to accomplish some dangerous task,
conduct seen in other hazing cases. R. C3885 (containing fraternity
“description of kinds of hazing); C3965 (v16) (list of activities defined as
hazing, from another school). Regardless of the particular hazing
mechanism, defendants’ conduct fell squarely within the scope of the conduct
regulated by the Hazing Act. Recovery is thus premised on an entirely
different basis than in Charles.

The Wakulich court did not find it necessary to even consider what it
called the “so-called ‘exception’ ” to the rule against social host liability,
referring to the hazing claim allowed in Quinn. Wakulich, supra at 239, 785
N.E.2d at 852. The phrasing showed that this Court in Wakulich did not
really-consider Quinn and -Haben to be exceptions to social host liability.
Rather, its phrasing implicitly recognized that Quinn and Haben were
instead based on hazing, the kind of conduct barred by the Hazing Act.
Wakulich specifically said the case before it did “not come within the reach of
these two appellate opinions”, referring to Quinn and Haben. It noted that

those latter cases addressed claims where a college organization required
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those seeking membership to engage in “illegal and dangerous activities.” Id.
The case before it did not.

That phrasing implicitly recognized the specific scope of the Hazing
Act because this Court in distinguishing Quinn and Haben there focused not
on alcohol use but rather on the Hazing Act’s ban against any conduct
required for admission to an organization and likely to lead to injury.
Waku]icb then noted with approval that the appellate court in another case
had rejected aipplication of Quinn and Haben to situations other than those
involving college hazing. Wakulich, supra at 240, 785 N.E.2d at 853. The
Wakulich decision simply limited Quinn and Haben to their facts, and
plaintiff here seeks nothing more than to enforce the rule set out in Quinn
and Haben.

The alleged negligent conduct fell squarely within
the scope of the conduct addressed by the Hazing Act.

David Bogenberger was not a guest at a social party. This was not an
evening of dining and drinking with friends. Rather, tlﬁs was an official and
indeed mandatory fraternity event. Its entire focus and purpose was hazing
of fraternity pledges by fraternity members. That context is critical bécause
the logical focus is then on the event as a whole, not the particular
instruments of hazing used in the event. That implicates the Hazing Act, the
statute which served as the foundation for Illinois courts’ recognition of a
common law cause of action in such circumstances as far back as 1987.

Quinn v. Sigma Rho Chapter of Beta Theta Pi Fraternity, 155 I11.App.3d 231,
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507 N.E.2d 1193 (1987). Plaintiff has a cause of action for hazing, not a cause -
/

of action for “alcohol related liability” as the defendant members phrase it.

Def. Members br. at 22. To hold otherwise would create an effective

exception to civil liability for hazing where the instrument of choice 1s alcohol

rather than fists, feet or paddles.

The members’ brief refers to persons who choose to drink to join a
fraternity (Members br. at 22), as if that were all that was going on here. But
iihaf is a far cry from what hazing is all about, as will be explained below.
Hazipg is not drinking at a party and trying to frame it in that fashion both
demeans and disguises the seriousness of the conduct at issue.

In the same vein, the members continue their attempt to reframe the
case, comparing a fraternity using alcohol to haze pledges to any other social
‘host scenario and referring to drinking in “a social setting”. Members br. at |
22. To the contrary, studies show and courts have accepted that hazing
whether with or without alcohol is far removed from a social setting. The
members repeat that contention at page 24, arguing that the appellate court
wrongly imposed liability on the fraternity despite the fact this Court has -
ruled that the Dram Shop Act shields social hosts. They continue to insist on
equating social hosts with institutions engaging in hazing when there is no
such comparison. The two scenarios are simply dissimilar. Trying to

compare the two does not profitably move the analysis forward.
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The legislature treats hazing as conduct distinct
and separate from social host liability.

The significance of the lapée of time between Quinn and the case
before this Court is that the legislature has known for 28 years that Quinn
"drew a distinction between the hazing conduct in the case before it and the
conduct seen in the typical social host case. It also knew that the Quinn
court recognized a common law cause of action for injuries caused by hazing
even where consumption of alcohol was involved.

Despite that, the legislature has not seen a need to amend either the
Hazing Act or the Dram Shop Act by restricting or broadening either one.
Instead, it has implicitly accepted Quinr's distinction between those two
areas of law. It has done nothing to undercut Quinn’s premise, i.e., that
hazing is a separate type of conduct from social host liability, even though the
legislature has had occasion to examine both statutes in the interim.

That brings into play the pronouncement in Wakulich where this -
Court emphétically reiterated a fundamental .principle\ for construing
statutes. Where the legislature elects not to amend a statute after a court
construes that statute, courts presume the legislature acquiesced in the
court’s interpretation of the legislature’s intent as to that statute. Wakulich
v. Mraz, 203 111.2d 223, 233, 785 N.E.2d 843, 850 (2003). That has always
been the rule. For exémple, this Court noted years ago that the legislature

had not changed a particular statute in the three years elapsed since the

court construed that statute, emphasizing that the legislature might have
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done that if they thought the court’s interpretation was contrary to what they
intended. Fregeau v. Gillespie, 96'Ill. 2d 479, 486, 451 N.E.2d 870, 873
(1983) (faking into account that legislature had not changed. an act in
response to judicial decision construing that act three years earlier).

Defendants argue that the legislature has not amended the Dram Shop
Act to broaden its reach to social host liability, and from that conclude that
the legislature did not want to allow hazing claims where alcohol was the
instrumentality. VHowever,v it is equally true that the legislature has not
amended the Hazing Act to exclude alcohol related hazing from the kinds of
hazing subject to its restrictions nor taken any action to block alcohol related
common-law hazing claims.

Indeed, to the contrary, the legislature has showed it considers such
hazing conduct particularly deserving of sanction by raising the criminal
penalty. The hazing statute at issue in Quinn was amended in 1996 to make
hazing a felony if it caus-es serious injury or death. Compare Ill.Rev.Stat.

1985, ch. 144, par. 221 (at issue in Quinn) with 720 ILCS 5/12C-50 (current

version). Given that the legislature’s action stresses curbing hazing of all- - -

kinds, it would seem logical to conclude that the legislature would recognize
if not applaud the coﬁtribuﬁon to that goal made by the court’s recognition of
common law hazing' actions.

" Defendants contend this Court should not consider legislative history

because the appellate court did not do so. Members br. at 23. The likely
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answer for that omission in the decision below is that the existence of a
common law remedy for hazing related injury is so clear that the court did
not feel a need to consult legislative history. If the court had looked there,
~ they would have found that while the legislature in 1995 was looking at the
Act in an effort to avoid a trial court’s finding that it was unconstitutional,
members expressed concern with deaths and injuries from hazing that were
occurring with some frequency. 89t General Assembly, House Proceedings,
3/21/95, at pége 125; App. at A40. That is logical given that hazing is woven
into the fabric of student culture and alcohol plays a major role. Hazing in
View: College Students at Risk, Allan and Madden, at 23, 36-37 (3/11/08);
stophazing.org/wp-content/uploads/2014/06/hazing_in_view_webl.pdf  (last
viewed 1/4/18).

Legislators referred to the incident at Western Illincis underlying the
Haben case, noting it was part of the pledging process for membership. /d at
128; App. at A43. The sponsor lectured the Greek system, saying it would
have to take a closer look at what they sanction. Id at 129; App. at A44. The
sponsor specifically used alcohol consumption in hazing as an example of
what was being barred. Id. at 130; App. at A45. The bill was intended to
bring accountability to fraternities engaging in alcohol based hazing. Id. at
130, 138; App. at A45, A49. The sponsor similarly expressed concern about
the current climate at colleges. Id. at 142; App. at A50. Another member

spoke of a different incident and said the school was being sued, showing the
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legislature was also aware of common law tort claims arising out of hazing
incidents. /d. at 134; App. at A48.

The more critical legislative history followed in 2013; Defendants’
briefs overlobk that the Hazing Act was in fact substantively amended again
in 2012, effective in 2013. The legislature added a reporting requirement to
ensure that teachers and coaches who became aware of hazing reported it to
the appropriate supervising school ofﬁcial, and made it geﬁder neutral. 720
ILCS 5/12C-50.1. That bill was in response to hazing in the _spons_oring_
representative’s district. He was referring to an incident at Maine South
High School in 2012 which led to civil suits against the school and coaches
that year. 98th General Assembly, House Proceedings, 4/12/13, at page 112;
'App. at A35; dailyherald.com/article/20161108/news/161108-996/ (last visited
1/22/17) (reporting settlement of the action and reflecting the dates).

By that time, @uinn had been in the books for 26 years and Haben for
21 years. The legislature is presumed to have been aware of both cases and
that both cases recognized common law actions resting on hazing involving
alcohol. Pielet v. Pielet, 2012 IL 112064, 48, 978 N.E.2d 1000, 1013 (court
noted legislature had revisited and reviséd the statute at issue on multiple
occasions over a substantial period of time after its judicial construction
without changing it). The legislators were expressly aware that alcohol is

often used in fraternity hazing, they knew hazing remained a significant
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problem, and they knew courts were looking at the Hazing Act to set the
standard of care in civil hazing cases based on common law.

The facf that the 2013 amendment was motivated by a civil suit (which
led to criminal charges) also shows the legislature was aware that the Hazing
Act was relevant to and would support common lawl negligence claims. If
that were not enoﬁgh, one representative noted that what he called crafty
-attorneys would be filing civil actions on behélf of hazing victims.* Id. at 121-
22: App. at A3_6-A37. The legislafure was also clearly aware that hazing -
conduct involving alcohol consumption generally remained an issue,
evidenced by the fact tﬁat one representative mentioned this very case. Id. at
129; App. at A39.

Despite all that, the legislature did nothing to undo the holdings of
Quinn and Haben or limit the ability of hazing victims to point to the Hazing
Act as the standard of care. Consequently, under well-known guidelines for
determining legislative intent, courts must presume that the legislature
approves actions like this. The defendant membei‘s add an argument that
the presumption of legislative acquiescence to judicial interpretation of
statutes does not apply here because the relevant decision comes from an

intermediate appellate court. Members br. at 23. The authority they cite

(Hampton) éays only that this Court is the final arbiter of the law, not that

4 That undercuts the members’ argument at page 17 that the legislature never referred to
possible tort liability.
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the legislature does not rely on intermediate appellate coqut opinions. There
is no authority for their contention.

The members also argue that the absence of any reference to Quinz or
Haben in the 1995 legislative history is significant. ‘Members b;. at 14. Their
implication is that if the legislature had acknowledged either case while
amending the Act, that would “significantly” reflect legislative approval of
civil tort actions for haziné including actions such as this based on alcohol
consump_tioh. Given that the legislative history does show extensive -
legislative knowledge of hazing incidents and issues and specific mention of
civil actions, it follows from defendants’ argument that the legislature did -
implicitly approve civil tort actions for hazing including actions based on
alcohol related incident.

Defendants essentially ask this Court to excise alcohol related hazing
cases from the arena of common law hazing cases even though the legislature
by way of the amendment creating a felony sent the message that 1t wants to
prevent serious hazing of any kind. Defendants’l construction of the Hazing
-—— Act would prodﬁce exactly the opposite of the legislature’s manifest-intent, a
scenario where alcohol related kinds of hazing would be tolerated.

The legislature’s decision not to amend the Hazing Act by denying its
relevance in Quinntype claims or otherwise move to block common law
hazing actions involving alcohol implicitly endorsed the right to bi‘iﬁg claims

for injury or death resulting from hazing regardless of the hazing mechanism

27



producing the injury or death. The Hazing Act sets the standard of care for
common law claims seeking compeﬁsation for injury or death regardless of
whether the mechanism of the hazing related injury is physical attack,
mental abuse, performing dangerous stunts or drinking lethal amounts of
alcohol. Noyola v. Board of Education of the City of Chicago, 179 111.2d 121,
129, 688 N.E.2d 81, 84 (statutes designed to protect human life set the
standard of care required of a reasonable person).

The continued side by side existence of the two statutes (Dram Shop
and Hazing Act) as construed by the coufts without change implicitly shows
that the legislature recognizes a distinction between claims brought for
injures or death caus_ed by social host conduct in serving alcohol and claims
brought for injuries or death caused by hazing. The claims are distinct and
different because the context of the con&uct in each scenario is so different, a
point explicitly recognized- by the Quinn court. Indeed, the distinction
between the two situations, social drinking and organizational hazing, was
critical to that court’s analysis.

e —Hazing differs from social situations. @~

In distinguishing hazing frgm social situations, the Quinn court
specifically noted the social pressure that exists once a student pledges a
fraternity. Jd. at 238, 507 N.E.2d at 1198. Not every reader migﬁt share a
high opinion of fraternities or the value of their role in education or life.

However, as that decision recognized, the relevant perspective is the
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viewpoint of the young student who has pledged a fraternity with the goal of
being accepted as a member. That person puts a valued status on
membership, as alleged here, and that in turn drives their behavior in such
circumstances. Haben v. Anderson, 232 I11.App.3d 260, 262, 597 N.E.2d 655, |
. 656 (1992); App. at A40 (5) (allegation that membership was a highly valued
status). That is entirely different from the social dynamics in a typical social
environment. |
" As one author of over 500 articles on fraternities noted, students are
moved to join fraternities because at that age they are looking for acceptance,
having left behind all they are familiar with. They don't want to be left
behind or be friendless at college; many are looking for leadership experience
and hoping to build their resume. Thefraternityadvisor.com-/reasons-why-
guys-join-a-fraternity/ (last viewed July 17, 2015). That scenario and the
hazing that often goes with admission into a fraternity is nothing like the
simple social gathering painted by defendants.

The need to join is a powerful influence on behavior of students in such
situations: Ramapo Journal of Law & Society, Effects of Hazing on-Student
Self-Esteem (thesis) at pp. 2, 3 (11/23/16, at ramapo.edu/law-
journal/thesis/eﬁ'ectS'hazing'student°self-esteem-study-hazing-practiceS'
greek-organizations-state-college/ (last visited). Courts have recognized the
social “power dynamics” at work in such situations. Williams v. Wendler,

2007 WL 2410094 at *4 (S.D. I11. 2007), affd 530 F.3d 584 (7th Cir. 2008). As

29


http:Ill.App.3d

a New York court put it, pledges trade their insecurities and free will for the
promise of acceptance and prestige that fraternity membership appears to
confer. A jury might find that the pledge’s acceptance of hazing as the price
of admission to the fraternity’s acceptance is not truly voluntary. Ojé V.
Grand Chapter of Theta Chi Fraternity, Inc., 174 Misc.2d 966, 968-69, 667
N.Y.S.2d 650, 652 (1997); State v. Brown, 90 Ohio App.3d 674, 686, 630
N.E.2d 397, 404 (1993) (referring to the prestige of membership which
motivates pledges).

Oja is also noteworthjr because of its reliance on the philosophy
underlying both Haben and Quinn. The Oja couﬁ agreed with the
assessment in those cases of the enormous peer pressures on youﬁg men in
this scenario and acknowledged the coercive effect of the initiation ritual. It
held that scenario presented questions for a trier of fact.? See also, Krueger
v. F.raternity of Phi Gamma Delta, Inc., 004292G, 2001 WL 1334996, at *4
(Mass. Super. May 18, 2001) (ruling that coercion could be inferred).

A pledge by definition wants to join the fraternity and the very act of
--wanting to join shows -how-much value that person-puts on becoming a
member. Pledging is not an act taken lightly by students because it takes
significant personal input and time and amounts to a significant prospective
social commitment. The Quinn court noted that the fraternity system creates

social pressure. The court said “It can be assumed that great social pressure

5 The nature of the social pressures will be described through expert testimony at tral.
See, e.g., Ballou v. Sigma Nu General Fraternity, 291 S.C. 140, 153, 352 S.E.2d 488,
496-97 (1986) (expert testified about group dynamics, a subject beyond a juror’s ken).
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was applied to (the pledge) to comply with the fraternity’s membership
‘qualifications’, perhaps to the extent of blinding (himself) to any dangers he
might face.” Quinn, supra, at 237, 507 N.E.2d at 1197.

The pledge is like a job applicant who has been hired but is working
with a company only on a probationary basis pending final approval, waiting
for the employer to see how the applicant fits in. The applicant not only
wants the position but by that point is invested in the hiring process and very .
mﬁc_h wants the outcgme to be favorable. As the court noted, those in charge .
control the outcome and they consequently are in position to exert real and
effective social pressure. The apphcapt, be it a pledge or otherwise, is
particularly susceptible to instructions from those occupying a position
superior to him, regardless of whether that instruction is direct or implied.
Those in the supérior position can effectively coerce the applicant by their
directions or suggestions. fd. at 238, 507 N.E.2d at 1198.

That is entirely unlike the social function dgscribed by defendants |
where someone simply offers a drink to another person in a neutral'
atmosphere:- The critical social-pressure element is missing in that latter
context where each enjoys equal status. It is the social pressure element and
the effectiveness of that pressure which created the need for the Hazing Act

and for similar laws in other states.¢ The legislature was aware that persons

% Forty four states have anti-hazing laws. Hazingprevention.umd.eduw/HazingPreven-
tion/HazingStatistics.aspx, citing Alfred University Study, Drs. Pollard and Allen, et al.,
(1999).
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under that kind of social pressure might not exercise the adult common sense
which would ordinarily govern their conduct in group situations. The Act
acknowledged this kind of situation, where someone desiring ardmission to an
organization operating within the education system must go through hazing
to reach that goal.

The legislature implicitly recognized that the social dynamics in a
hazing scenario are very different from those in an everyday social scenario.
The young man seeking fraternity mémbership is more likely to acquiesce to
directions or suggestions about behavior that he or she would never entertain
in a normal social context. That is presumably why the legislature made
such conduct illegal and why it has not moved to change the case law
allowing civil hazing actions.

Plaintiffs claim satisfies the traditional duty analysis.
In determininé whether there is a common law duty that would

suppdrt a claim for civil liability, courts look to foreseeability, the likelihcod

- of injury, the magnitude of the burden of guarding against the injury, and the

-consequences-of-placing-the burden-on-the defendant: - Quinn, supra; at 235,

507 N.E.2d at 1196, citing Lance v. Senior, 36 111.2d 516, 224 N.E.2d 231
(1967); Ballou v. Sigma Nu General Fraternity, 291 S.C. 140, 146-47, 352
S.E.2d 488, 492-93 (1986). The Sigma Nu court, using a duty analysis like
that used in Hlinois, had no difficulty finding both a duty undgf common law

and a breach of that duty, in a very similar haziﬁg event.
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Foreseeability is cbvious. This type of incident, where pledges suffer
injury as the resuit of coerced activities, has historically been associated with
fraterx_lities and sororities. For example, see The Dark Power of Fraternities,
Caitlin Flanagan, The Atlantic, March 2014; theatlantic.comfeatures/archi-
ve/2014/02/the-dark-power-of-fraternities/357580 (last visited 7/17/15); R.
3968 (describing naﬁonwide problems at a large fraternity). The
consequences of hazing are common knowledge. |

7 En.v&iikipiedria.(;rglwiki/Listﬁof_hazing_deaths_in_tﬁe_United_States (last
visited 11/23/16); hanknuwer.com/articles/hazing-deaths/ (a compilation often
referred to in articles addressing hazing). As to the likelihood of injury from

| hazing, coercing consumption of alcohol at potentially fatal levels is surely

likely to lead to injury, thus satisfying that factor.

As to the third factor, there is no burden caused by requiring a
~ fraternity and its members to guard against or refrain from‘ hazing because
that is already the law and obeying the law is never an undue burden.
Finally, the only conséquence of finding a duty not to coerce pledges with
alcohol or otherwise would be to save lives and preserve the dignity of the
institutions involved. That surely justifies a duty.

The facts aileged show a duty and a cause of action under Quinn,
supra, and Haben v. Anderson, 232 Ill.App.Bd 260, 597 N.E.2d 655 (1992), for
violating that duty. The facts supporting a duty a;re set out in the Statenient

of Facts and will only be summarized here. Pledging this fraternity involved |
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a series of events intended to familiarize active members with pledges. App.
at A19 (§3). The members held the fatal “Mom and Dad’s Night” event at the
fraternity house. App. at Al9 (§4). The very fact it was held at the
“institution” and involved members emphasized this was not just a social
function but rather an official fraternity event with all that accompanies such
an event.

Pledges were misled into believing there was a rational purpose for the
event. The—y:'we-r-e_ told it was to allow them to learn the identities of their
Greek father and mother and encourage a mentoring relationship with those
persons. App. at A21 (Y13). They were given a specific date and time to
report, again an element removing it from the realm of the usual social
scenario where one chooses whether to come and when to come. App. at A20
(Y12). Finally, the event was mandatory and a prerequisite for membership,
an allegation more concrete than the de facto requirement for membership
found sufficient in Haben to justify a hazing claim under Quinn. App. at A20
(111), 22-23 (125); Haben, supra, at 263, 597 N.E.2d at 657.

All that shows the conduct of the various defendants -fell-within the
scope of the conduct made illegal by the Hazing Act and that the appellate
court was correct when it found‘that the complaint stated a common law
cause of action for hazing.

Defendants argue that the criminal remedy provided by the Hazing

Act is more than sufficient and that plaintiff should not be given a private
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right of action under that statute. Eta Nu br. at 24-26; Members br. at 19.
The argument by the defendant members is particularly remarkable because
they had earlier acknowledged, at page 11, that the issue here is whether
plaintiff has a common law right of action (not a private right of action under
the statute). The appellate court agreed, saying it was deciding whether
there exists a cause of action under the common law for injury caused by
hazing. Bogenberger, supra at {23.

This Court could find a private right of action but plaintiff AOes not
require the court to go that far because he has a common law cause of action,
just as the court below found. Other states that have examined this kind of
scenario concur. One explained that a violation of the state’s criminal-hazing
statute constituted both negligence per se and common law negligence. £x
parte Barran, 730 So. 2d 203, 204 (Ala. 1998). Another noted that all the acts
proscribed by the hazing statute were also actionable at common law. Nisbet
v. Bucher, 949 S.W.24 111, 117 (Mo. Ct. App. 1997). Other states have
acknowledged that Illinois recognizes a common law action for injury from
- - —hazing. Oja v: Grand Chapter of Theta Chi Fraternity;-Inc., 174 Misé.2d 966, - -
969, 667 N.Y.S.2d 650, 652 (1997).

We also know that the existence of a criminal statute does not negate a
common law cause of action based on conduct which is also the subject of the
criminal statute. Andrews v. Porter, 70 I1l. App. 2d 202, 211, 217 N.E.2d 305,

310 (1966); Howe v. Clark Equip. Co., 104 111. App. 3d 45, 50, 432 N.E.2d 621,
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624-25 (1982) (court assumed both the criminal prosecution and the common
law actidn exist simultaneously). That is also seen in a Connecticut hazing
case where the trial court had ruled that the plaintiff erred by bringing his
claim under common law rather tha1_1 as a private right of action under the
anti-hazing statute. The appellate court reversed, finding a common law
cause of action was available in addition to the right of éction under the
statute. Grenier v. Comm'r of Transp., 306 Conn. 523, 52627, 51 A.3d 367,
372-73 (2012). _
In any event, this court has held that violation of a statute like the
Hazing Act designed to protect human life “is prima facie evidence of
.negligence, and that the party injured thereby has a cause of action, provided
he comes within the purview of the particular ordinance or statute, and the
injury has a direct and proximate connection with the violation.;’ First Nat.
Bank in DeKalb v. City of Aurora, 71 1ll. 2d 1, 9, 373 N.E.2d 1326, 1330
(1978). The appellate court in Quinn recognized that rule, citing Aurora.
Qﬁjnn v. Sigma Rho Chapter of Beta Theta Pi Fraternity, 155 Ill. App. 3d
---931, 238, 507 N.E.2d 1193;-1198 (1987). Plaintiffs-claim here falls under
that rubric.
Finally, plaintiff answers defendants’ contention that Doe supports
their pésition that no other statute regulating behavior has any alpplication if

the conduct on which the civil claim is based is in any way related to the use

of alecohol. Eta Nu br. at 28; Members br. at 19; Doe v. Psi Upsilon
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International, 2011 IL App (1st) 110306, 14, 963 N.E.2d 327, 331. The
plair‘ltiff there alleged she became intoxicated at a fraternity house and -
consequently was later raped at a non-member’s residence. She brought suit
only under the Gender Violence Act. The court’s primary point was that the |
defendant national organization was not liable because plaintiff had not
shown a connection between the national and the one-time party at a house
run only by the local organization. The national had no reason to know of the
event. Consequently, Doe’s further holding on which defendants rely is pure
dicta.

Even the dicta is inapposite because the only allegation was that the

plaiﬁtiff had been served alcohol and that the defendant was liable as a social
host. There was no hazin;g at issue, and the defendant had nothing to do with
the gender violence. The court had just ruled on that. Here, plaintiff's
complaint alleges that the Mom and Dad’s Night hazing event was part of
- defendants’ broader business plan to generate fees and dues to support the
fraternal organizations and that all the conduct at issue occurred in the
fraternity houge, further distinguishing it from Doe. -
II Plaintiffs alleged that the fraternity members voluntarily assumed a
duty to care for the pledges when they monitored them with breathalyzers,
placed the insensate pledges in rooms designated earlier for that purpose as
part of the plan, and ordered others not to obtain medical care. The appellate
court properly found that sufficiently stated a cause of action based on
voluntary undertaking.

Plaintiff alleged that the defendant members and officers voluntarily

assumed a duty to care for and safeguard David Bogenberger as part of their
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plan for Mom and Dad’s Night. Plaintiffs complaint accused those
defendants of planning to place the unconscious pledges, including David,
into designated rooms, with their heads and bodies oriented so they would
not choke on their vomit. App. at A5 (997, 8). They planned to check the
pledges periodically. App. at A5 (8). Fraternity officers even kept a
breathalyzer and used it to monitor the blood alcchol levels of the
unconscious pledges. App. at A5 (10).

Pledges were assisted to the basement for the end stage of the event
and when they began to pass out, taken to the rooms designated earlier for
that purpose. App. at A8 (129). Members continued to check on the pledges
during the evening. App. at A9 (132).

Officers and members discussed whether to seek medical assistance for
the pledges, but decided not to do that. Significantly, they directed other
members not to call 911 or otherwise help the pledges. App. at A9 (Y33). The
latter allegation was identical to the allegation supporting a similar cause of
action in Wakulich. Wakulich v. Mraz, 203 I11. 2d 223, 227, 785 N.E.2d 843,
846 (2003). The president and a-member continued their involvement as-late-
as 11:00 p.m. when they sent a mass text to the other fraternity officers and
members instructing them to delete any photo or video of a “passed out
pledge.” App. at A8 (§31). They essentially directed memberé to destroy

evidence of their misconduct.
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The court below found those facts supported a cause of action based on

the defendant members voluntarily assumption of a duty to care for David

Bogenberger. Bogenberger, supra at 138. Plaintiff also alleged that the
involved individuals acted in concert so that no specific identification of each
individual was necessary because they were liable as a group. App. at A50-51
(15); R. C3063-64. A person is liable for injuries to a third person caused by

the tortious conduct of another when the person acts “in concert” or

“pﬁfsﬁant to a common 'design” with the tortfeasor. Norman v. Brandt, 397#

1. App. 3d 1074, 1080-81, 929 N.E.2d 14, 19 (2010). That is a recognized
cause of action in Illinois. Borcia v. Hatyina, 2015 IL App (2d) 140559, § 23,
31 _N.E.Sd 298, 305.

The conduct here parallels the conduct in Wakulich.

The complaint’s‘ allegations track the similar facts in Haben and
Wakulich, facts which the appellate court in Haben and this Court in
Wakulich said sfated a cause of action based on a voluntary undertaking to
care for pledges. Haben v. Anderson, 232 111.App.3d 260, 597 N.E.2d 655, 660
(1992); Wakulich v. Mraz, 203 I11.2d 223, 245-46, 785 N.E.2d 843, 856-57
(2003). In Wakulich, the plaintiff alleged only that defendants placed her in
a room to observe her after observing her vomiting from alcohol consumption.
They did not get medical care and prevented others present from calling 911.
This Court noted that the voluntary duty question was distinct from the

social host liability issue it had addressed earlier. It affirmed the appellate
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couﬁ’s finding that the complaint stated a cause of action for voluntary
undertaking. Id at 245-46, 785 N.E.2d at 857.

In Haben, the plaintiff similarly alleged that the defendant allowed the
intoxicated and unconscious pledge to be placed on the floor and then checked
on him during the night and heard gurgling. Jd. at 268, 597‘ N.E.2d at 660.
That court also found that sufficient to support the allegation of a voluntary
undertaking of a duty, even under those sparse allegations.
~ Even though the trial court here barred j)laintiff from obtaining
discovery from the individual defendants and other pledges (because they
were potential witnesses in the criminal case), plaintiff's allegations are more
detailed and thus provide even more information to support a cause of action
for voluntary undertaking.” Consequently, the same result should occur here
as in Wakulich and Haben.

In response to the voluntary ﬁndertaking allegation, the defendant
chapter argues that the complaint did not show the members made the
victim’s condition worse and the members raise that argument in a veiled
fashion. EtaNu br. at 32; Members-br. at 26-27. The chapter did not make
that argument in its motion to dismiss and it is waived. R. C2864 (v12)
(motion); Coleman v. Hinsdale Emergency Med. Corp., 108 Ill.App.3d 525,

531, 439 N.E.2d 20, 25 (1982) (reviewing court cannot reverse on basis of an

alleged pleading defect which was correctable).

7 The focus of those investigations and proceedings is different from the objectives of
civil discovery, and therefore necessarily of limited value at the pleading stage.
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In any event and as noted above, the allegations showed the members
took complete control of the insensate pledges. As part of that control, they
directed that no one seek help or call 911. | App. at A9 (133). That alone
shows that defendants a(iversely affected the outcome, and Wakulich
established that such conduct brings the actors within the scope of voluntary
undertaking.

One court has even gone so far as to hold that failure to call 911 may

be a whbily separate andqﬁdependent tort. Skolnik v. Allied Prop. & Cas.. |

Ins. Co., 2015 IL App (1st) 142438, 45 N.E.3d 1161. There, the defendant

drugged a young woman in a bar, took her holme, gave her methadone, and
had involuntary sex with her while she was unconscious. Rather than call
911, he let her “sleep it off’. She died and her estate sued. Finding that the
exclusion for injuries caused by controlled substances did not apply in that
insurance coverage case, the court held it was a question of fact whether the
woman might have survived if the insured had called 911, and said the
failure to do so constituted an independent act. Jd at 1]45.
- —— There is no issue-about the scope of agency.
The Eta Nu chapter includes an argument that its members were not
acting within the scope of their authority at the end of the event when they
assumed care for t‘he pledges who the members’ conduct had brought to the
point of intoxication. It claims the members’ management of the intoxicated

and insensate pledges, presumably including the directions not to call for
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medical help anci to destroy evidence, was “simply the result of an ad hoc
aséembly of still-awake fraternity merﬁbers”. Eta Nu br. at 34.

That is a remarkable argument in light of the nature of the hazing
event where the intoxiqation which resulted in David’s death was the planned
and intended consequence of the fraternity’s pledge event and indeed its
focus. Having earlier designated rooms for the now unconscious pledges as
part of their plan for Mom and Dad’s Night and made arrangements in '
advance t’gv)ic;are for them, the members continued care of him at all poim';sri
was one of the steps in that process. That pi‘ogess was established before the
event began. Things like room assignments, moving the intoxicated pledges
to the rooms and giving them decorated buckets to vomit into, were all part of
the event. The chapter does not argue against agency with respect to the
member’s conduct during the earlier phases of the event and nothing shows
that the unchallenged agency relationship changed once the pledges became
unconscious. |

The hazing event was one process, not a series of events where the
chapter’s members popped in and out of the scope of their authority over the
evening. The chapter attempts to break the event into segments and argues
that members’ roles changed from segment to segment. Courts have always
rejected such tactics. That is seen in medical negligénbe cases where a claim

" is brought late under the relation back doctrine. The defense claims the
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particular care which‘irs the subject of the amended complaint is distinct from
the medical care already timely at issﬁe, and thus too late.

Courts, taking the transactional view used where res judicata is being
applied, have concluded that the medical care ordinarily constitutes é single
event. Zabel v. Cohn, 283 Ill. App. 3d 1043, 1050-51, 670 N.E.2d 877, 882
(1996) (discussing transactional approach). For example, in Figueroa, the
court approve{:d relation back after finding that the birth transaction included
events happening both before and after birth, 'even-though those were all
diécrete events. Figueroa v. I]]jnmlst Masonic Center, 288 111.App.3d 921, 924,
681 N.E.2d 64, 66 (1997). The same is true here.

The Eta Nu chapter contends plaintiff cannot possibly meet the
voluntary undertaking requirements set out in Wakulich because the 27
members coulci not all have taken “exclusive” charge of the plaintiff. Eta Nu
br. at 30-31. The chapter says Wakulich mandates that a defendant cannot
voluntarily undertake a duty unless that person takes “complete and
exclusive charge” of the injured person. However and critically, that is not
what this Cqurt said in Wakulich.

The Court there set out the Restatement’s‘ pronouncement on
voluntary ﬁndertaking; the Restatement predicates liability on the simple act
of undertaking to render services to another. That is all. Neither the
Restatement nor this Court requires complete and “exclusix.re” control,

contrary to the chapter’s representation. The defendant chapter’s error was

43


http:Ill.App.3d

that it apparently read what the plaintiff a]]egéd in Wakulich and mistakenly
construed that as the court’s holding on the law. Wakulich v. Mraz, 203
T11.2d 228, 243, 785 N.E.2d 843, 855 (2003).

Both defendants’ briefs mention that some of plaintiffs allegations
were based on information and belief. Eta Nu br. at 33; Members br. at 26.
Neither raised that in their points relied on as grounds for seeking review
and neither present any argument here, so any implied argument is forfeited.
Sullivan v. Edward Hosp., 209 T1l. 2d 100, 124, 806 N.E.2d 645, 660-61 (2004)
(not raised in points relied on). In the same vein, defendants did not make
that argument in the circuit court after plaintiff included the “on information
and belief” phrase in his fourth and fifth amended complaints. R. C2561,
C2583.

In any event, the appellate court recognized that plaintiff was entitled
to rely on information and belief because the circuit court had barred the
discovery sought by plaintiff but for one deposition of Justin Buck, the chief
operating officer of the national fraternity. Bogenberger,l' supra at Y34.
Several cases explain why courts deem allegations based on information and
belief sufﬁcient. Those courts noted that in some cases, relevant facts are not
known to the plaintiff. In re Estate of DiMatteo, 2013 1L App (1st) 122948,
9983-84, 995 N.E.2d 420, 438.

- An allegation based oﬁ information and belief may not be the precise

equivalent of an allegation of relevant fact, but courts acknowledge that at
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the pleading stage, a plaintiff does not have the benefit of discovery to discern
the facts hidden from him. Jd. If he pleads what he can, that is deemed
sufficient. Patrick Engineering, Inc. v. City of Naperville, 2012 1L 113148,
140, 976 N.E2d 318, 331-32 (relied on by defendants but approving
sufficiency of allegations based on information and belief).

This Court has always recognized that a plaintiff need not plead facts
with precision if the information needed to plead those facts is within the
kndwledée and control of fhé defendant, as was the situation here. Holton v,
Resurrection Hospital, 88 Ill.App.3d 655, 658-59, 410 N.E.2d 969, 972-72
(1980). The rule assists a plaintiff who may be unable to discover the
necessary inforn_lat_ion needed to draft a detailed complaint before bringing
the action.® Here, plaintiff several times sought permission to conduct
discovery. R. C3265 (v14) (final motion with attorney’s affidavit).
Defendants opposed all discovery (see, e.g., R. C2094 (v9)) and the court
denied discovery but for that one deposition. See, e.g., R. C3268 (v14) (order).

The court below noted specifically that plaintiffs counsel explained

why he was forced to rely on information and belief and-that-he-also-showed -

the court what he had relied on in so pleading. Bogenberger, supra at 434, 56
N.E.3d. at 15. Plaintiffs motion identified the specific discovery needed,
naming individuals and describing what counsel knew from police records. R.

05268 (v14). Among other things, he provided the court with the police

8 Moreover, a fair reading of the Fifth Amended Complaint shows it is sufficiently
specific for any stage of the litigation.
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summaries qf interviews with fréterm'ty officers Omar Salam'eh. and Alex
Jandick. R. C3936; App. at A51; R. C3941; App. at A55.
Salameh described the event much as plaintiff alleged. R. C3935 (v16).
The pledges were given the perception they had to go through the pledging
- process “and complete the events”, which would include this Greek Mom and
Dad’s Night, to become members. The pledges ﬁewed this as a mandatory
meeting. R. C3936-37 (v16); App. at A51. The fraternity led them to believe
that if they did not participate, they would not become active members. If
they did not drink, they would be harassed.
Salameh described it as a common event and said all the houses
7 (presumably meaning the national fraternity) participate. He confirmed the
amount of drinking and significantly confirmed this was not a “party
atmosphere type event”, contrary to the spin his own counsel now try to put
on the event. R. C3937 (v16); App. at A52. That echoes plaintiff's point that
this was a fraternity hazing event, not a social host situation. Relevant to
the voluntary undertaking issue, he described how they checked the pledges
-~~~ after they passed out. ‘Jandick, the fraternity presiden‘t'who**carried a
_ portable breathalyzer, confirmed this event was mandatory. R. C3941 (v16);
| App. at A55. He also confirmed that pledges were préssured to drink and
were given the impression they had to drink.
The chapter’s brief closes its scope agency argument, directed solely at

members’ care of the pledges after they were intoxicated, with a naked
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conclusion that plaintiff did not plead vicarious liability. Eta Nu br. at 35.
The appellate court disagreed, finding that the complaint alleged both direct

and vicarious liability. Bogenberger, supra at § 41, 56 N.E.3d at 17. In 'any

event, the chapter did not include that defense in its motion to dismiss and it

is waived. R. C2864 (v12); Coleman v. Hinsdale Emergency Med. Corp., 108
I11.App.3d 525, 531, 439 N.E.2d 20, 25 (1982) (reviewing court cannot reverse

on basis of an alleged pleading defect which was correctable).

CONCLUSION
When the Court considers how to carry out the policies underlying
what defendants argue ére competing statutes but plaintiff views as
complementary statutes, plaintiff offers the following guidance from a
respected federal jurist explaining the urgency of curtailing hazing®

When one set of students sets to prey upon another set of |
students in a ritualistic exercise, the consequences of which will

necessarily effect the students' relationships while they are all

in attendance at the same school, the ability of school officials to

act in the area and discipline those who went beyond the pale of

tolerable student behavior is manifest. Today's juniors, who will

be-tomorrow's seniors, may well feel emboldened when it comes-
their turn next year. The school has a right, and a duty, to

retard the growth of incivility among its students. Gendelman

v. Glenbrook N. High Sch., 03 C 3288, 2003 WL 21209880, at *2 -
(N.D. 111. May 21, 2003).

The legislature surely had that in mind when it created the Hazing Act

many years ago and then amended it just five years ago. Its intent is best
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brought into bloom by acknowledging a common law action for hazing related

injuries even where alcohol is a component of that hazing.

For those reasons, plaintiff Gary Bogenberger, special administrator of

the estate of David Bogenberger, deceased, requests that the decision of the

appellate court be affirmed.
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[N THE CIRCUIT COURT OF COOK COUNTY ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

GARY L. BOGENRERGER, as Special
Administrater of the Kstate of DAVID R.
BOGENBERGER, deceased,

PlainnifT,

Vs,

A Forofgn Corporatinn, PTI KAPPA ALPHA
INTERNATIONAL FRATERNITY, an
Unincorporated Association, ETA NU
CHAPTER OF P1 KAPPA ALPHA
INTERNATIONAL FRATERNITY
AT NORTHERN ILLINOIS, an Un-
Incorporated Assaciation, ALEXANDER
M. JANDICK, individoally and as an Officer)
of ETA NU CHAPTER OF Pi KAPPA )
ALPHA INTERNATIONAL FRATERNITY )
AT NORTHERN ILLINOIS UNIVERSITY,)
JAMES P. HARVELEY, individually and as  }
an Officer of PI KAPPA ALPHA ETA }
NU Chapter, OMAR SALAMEH, individ- )
uslly and as an Officer of P KAPPA )
)
}

)
)
)
)
)
)
)
Pt KAPPA ALPHA CORPORATION, Ine., )
i
)
)
)
)
)
)

ALPHA ETA NU Chapter, PATRICK W.
MERRILL, individualiy and as an Officer
of ETA NU CHAPTER OF Pl KAPPA }
ALPHA INTERNATIONAL FRATERNITY }
AT NORTHERN ILLINOIS UNIVERSITY, )
STEVEN A. LIBERT, individually and as )
an Officer of P KAPPA ALFHAETAND )
Chapter, JOHN HUTCHINSON, individuatly)
Anil as Officer of P KAPPAETANU )
Chzpter, DANIEL BIAGINL, individuatly )
and as an Officer of PI KAPPA ETANU }
Chapter, MICHAEL J. PHILLIP, Jr., )
THOMAS F. COSTELLQ, DAVID R, )
SATLER, ALEXANDER D, RENN, )
MICHAEL A, MARROQUIN, ESTEFAN )
A.DIAZ, HAZEL A. VERGARALOPE, }
: !
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MICRAEL D. PYEST, ANDRES J, )
JIMENFZ, Jr, ISAIAH LOTT, ANDREW )
W. BOULEANU, NICHOLAS A. SUTOR, )
NELSON A. IRIZARRY, JOHNNY P. )
WALLACE, DANTEL S. POST, NSENZI K. )

SALASINE, RUSSELL P, COYNER, }
GREGORY PETRYKA, KEVIN ROSSETTL.}
THOMAS BRALIS, ALYSSA }
ALLEGRETTI, JESSICA )

ANDERS, KELLY BURBACK, CHRISTINA}
CARRISA, RAQUEL CHAVEZ, LINDSEY )

FRANK, DANIELLE GLENNON, }
KRISTINA KUNZ, JANET LUNA, )
NICHOLE MINNICK, COURTNEY )

ODENTHAL, LOGAN REDFIELD, KATIE )
REPORTO, TIFFANY SCHEINFURTH, )
ADRIANNA SOTELO, PRUDENCE )
WILLRET, KARRISA AZARELA, MEGAN)
LEDONE, NICHOLE MANFREDINI, . }
JILLIAN MERRIL, MONICA SKOWRON )

and PIKE ALUM, L.L.C,, ) )
)

Defendnnts. - |
¥l L,

Phintiff GARY L. BOGENBERGER. as Specinl Administrator of the Estate of Duvid R.
Bogenberger, deceased, complaining of defendants Pl KAPPA ALPHA CURPOFEA'I‘ION, INC.
a Foreign Corporation, P KAPPA ALPHA INTERNATIONAL FRATERNITY, an
Unincorperated Association, ETA NU CHAPTER OF PI KAPPA ALPHA INTERNATIONAL
FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY, a Voluntary Unincorporated
Association{alsa known as "Pi Kappa Eta Nu™) {cotlectively “Fi Kappa Alpha fiatemity™), -
ALEXANDER M. JANDICK. individually and as an Officer of ETA NU CHAPTER OF PI

KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS




UNIVERSITY. JAMES P. HARVEY. imdividually and as an Officer of PI KAPPA ALPHA

ETTA NU Chapter, OMAR SALAMEN. individually and as an Officer of ETA NU CHAPTER

OF Pl KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN.ILUNO]S

UNIVERSITY, PATRICK W. }\;IERR[LL_. individually and as an Officer of ETA NU CHAPTER | .
OF Pl KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS

UNIVERSITY, STEVEN A LIBERT. individual']y and as an Officer of ETA NU CHAPTER OF

Pl KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS - C—
UNIVERSITY, JOHN HUTCHINSON. individually and as-an Officer of ETA NU CHAPTER
OF PI KAPPA ALPHAV INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
UNIVERSITY, DANIEL BIAGINL, individually and as Officer of Pl KAPPA ALPHA EﬁA f
NU Chapter. MICHAEL J. PHILLIP, Jr.. THOMAS F. COSTELLQO, DAVID R. SAH.ER.. |
ALEXANDER D. RENN, MICHAEL A. MARROQUIN, ESTEFAN A. DIAZ, HAZEL_,;K. o
VERGARALOPE, MICHAEL D PFEST, ANORES JIMENEZ, Jr., ISAJAH LOTT, AI;IVDIRBW
W. BOULEANU, NICHOLAS A. SUTOR. NELSON A, JRIZARRY, JOHNNY P. WALLT\CE.'
DANIEL 8. POST. NSENZI K. SALASINI and RUSSELL P. COYNER, GREGORY |
PETRYKA, KEVIN ROSETTI, THOMAS BRALIS, ALYSSA ALLEGRETTI, JESSICAV
ANDERS, KELLY BURBACK, CHRISTINA CARRISA, RAQUEL CHAVEZ, LINDSE\.(
FRANK, DANIELLE GLENI‘;[ON. KRISTINNA KUNZ, JANET LUNA, NICHOLE MINNICK,
COURTNEY ODENTHAL, LOGAN REDFIELD. KATIE REPORTO, TIFFANY. . .
SCHEINFURTH, ADRIANNA SOTELO, PRUDENCE WILLRET, KARISSA AZARELA.
MEGAN LENDONE, NICHOLE MANFREDINI, JILLIAN MERRIL, MONICA sxoivnéN and

FIKE ALUM. LLC, states:
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STATEMENT OF FACTS

1. “Mom and Dad’s Night™, also known a3 "Greek Family Night, is A common
fratermity plcdgi.ng activity practiced in the same or similar forms by chﬁpté:rs of the Pi Kappa
Alpha organization and other fratemities and sororitics throughout the country;

2. Upon information and belicf, presently unknown employzes or agents of Pi
Kappa Alpha Corporation, Inc., andfor P Kappa Alpha international Fraternity told pﬁsen’(iy
unknown officess and/or active members of the Eta Nu Chapter of Pi Kappa Alpha at Northemn
Titinois University that “Greek Family Nights” x;'.'cne “good for pledge and member retention™,
and thus encouraged officers and members of Ets Nu to hold such cvents as a psit of Bta Nu's
pledging process.

3 “Pledging” in the context of [raternity membership are a series of events occurring
over-several weeks calculated o familiarize active members of the fratemnity with potentiai new
members, commonly known as “pledges”, before voting whether each pledire would be accepied
and initated into the frnternity, |

4, Upon information and blief .on October 29 or 30, 2012 presently unknown
exccutive fraternity officors, members of the Pledge Board and active fraternity members of Pi
Kappa. Alpha Eta Nu at Northern lllinois.Uniw:tsity. DeKalb, Hlinois met and approved and - -
adopted a plan for 2 *Mom and Dad's Night” pledge event to be hclq at the Fi Kappa Alpha Eta
Nu (raternity house on Thursday, November 1. 2012;

5. The plan designated seven rooms in the festernity house o which two or three

" »Greek Couples” would be assigned to ask pledges various questions and gave the required
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aleohal;

6. The plan called for the pledpes to be divided into approximately seven groups of
two or three pledges to be rotated from room to room every ien minutes:

7. The plan alsa called for most if not all of the pledges would hecome uncanscious
and that certain areas of the fraternity were designated £s pince 1o put nsensate pledges;

8. Further, it was called for such insensate pledges would be checked periodicatly
and-that their heads and bodies-would be placed and kept so that they would not choke on their
vomsit;

2. According to the plan for “Mom and Dad’s Night™, executive fratemity officers,
active members and participating women would not have-to drink alcohot during “Mom and
Dad’s Night™;

10.  Exccutive fratemity officers kept breathalyzers and vsed them to measyre and
monitor the blood alcohol content of the insensate pledges;

11.  Upon information and belief .pledges, including plaintiff"s decedent David R.
Bogenberger, were told by presently unkniawn executive officers of Pi Kappa Alpha Eta Nu,
Pledge Board members, event planners and active members engaged in planning “Mom and
Dad's Night” that attendance and participation was 2 mandatory pre-requisite 1o active
membership in ihe fraternity and that they would be required to drink excessive amounts of
alcohol during the event;

12, Pledges, including pleintifT"s decedem Bavid R. Bogenberger, were told by
presently unkfiown exécutive ofTicers, Pledge Board members and ective fraternity members (o

deess formally and report to-the fratemity house at 7:30 PM on November |, 2012,

AS



13.  The pledges including plaintitl™s decedent David R. Bogenberger, were told by

. presently unknown executive officers, Pledge Beard members and active fratemity members that
the purpose of "Mom and Dad’s Night™ was to feam who ench pledge’s Greek Mother and
Father were. and to encourage the devlopment of mentoring relationships with them:

14, Upon information and belief, executive officers of the fratermity, pledge boand
members, event planners and active fraternity members felt that “Mom and Ded's Night” would
imprave the fratemnity's retention of pledges as active members, thereby bencfltting the entire Pj
Kappa Alpha orgenization through iticreased income from member ducs;

t5.  Upon information snd belief, at the October 29 or 30, 2012 Eta Nu fraternity
meeting where the “Mom and Dad’s Night" was annéunced, approved and adopted. presently
unknown executive fraternity oflicers; pledge board membigrs and event planners sought
volunteers from among gctive fraternity members for use of their rooms at the Graternity house -
for “Mom and Dad’s Nigh.t“ and assigned twe or three active members to each room;

16.  Executive fratemity officers. pledge board members and event planners directed
active members to obain vodka for the pledges to consume during the event and 10 contact .
sorority women 1o scrve as “Greek Mothers™ for the 'evenl;

17.  Atthe Qctober 29 or 30, 2012 plinning meeting each active member participating
in “Mom and Dad's Night” selected a pledge for whom he and the designated woman who would
serve a5 the pledpe’s “Greek Mother and Father”;

18.  On November 1, 2012 at approximately 7:30 PM the pledges. including plaindfls
decedent David R, Bogenberger, arrived at the fraternity house. and were divided into groups of

two or three and given a list of rooms in the fratemity house 10 which they were (o proceed, in'a
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designaied order, for ten minutes in esch room;

19.  Each pledge was given a 4 ounce plastic cup by executive fraternity officers,
pledge board members and event planners which he brought from room 1o room where it was
filfed with vodka h’f the ective members and womnen in cach room for the pledges Lo consume as
determined and required by the active members and women there;

20.  Upon information and belief, in cach room the pledges were askcd questions by
active members and women participants and they then tried to detertnine whether the active - _—
members and watnen in the particular room were their Groek parents;

21, Upon information snd belicl, in cach roon the pledges were directed and required
to consume and given vodka bascd an the pledge’s responses to the questions they were asked by
the active members and women in each room;

2.2, Upon information and belief, in each room, the pledges were asked nonsensical
and persona! questions including involving the pledge’s sexual history and prefercnees by active
member and women participants, to which cach pledge responded and was then required and -
directed 10 drink from his 4 ounce glass of vodka;

23.  Pledges expressing o reluctance to drink as directed and determined by the active
members and women participants wete called “pussies” and “bitches” by active members and
women participating in “Mom and Dad’s Night” until they assented:

24.  When pledges asked a Greek conple whether they were his Greek paronts, they -
were teld they were not. even when they were, and were then required to drink another 4 ounce
glacs of vodka;

25.  Upon information and belicf, each pledge, including plaimtiffs decedent David R.
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Bogenberger. belicved that attending and participating it “Mom and Dad’s Might", and
particularly drinking a;a direct anud to excess as direcled by active members and women
participants was & required condition to heing elected and initiatcd' into membership of the Pi
Kappa Alpha fratemity.

26,  Upon information and belief, at the conclusion of the progression through the
seven designated rooms, cach pledge, mcluding plaintiff's decedent David R. Bogenberger, had
consumed 3 to § glasses of vodka in cach room in approximately an hour and a haifl . . - .

27.  The pledges were then, with assistance from presently unknown actlve members
and participating wonten because they were. fio longer able (o walk on their own, taken to the
bascment of the fratemnity house where they were told the identity of their Greek parents and
" were given customized t-shints, paddles and buckets, decornted by the women pasticipants, o
vomit in; -

28, The pledges also vomited on themselves, cach other, in rooms and on halkway
floors:

29.  Asthe pledges began 1o Jose conscivusness, they were placed in various
previously designated places in the fratemity house by presently unknown active members,
including on the kitchen and hallway floors:

30.  Upon information and belief, PiaimifT"s decedent was placed in-a bed in his Greek
father's room by sctive member defendant Gregory Petryka who tried to orient his head end
body so that if he vomited, he would not choke on it

31, Atapproximately 11:00 PM November 1, 2012, executive ofticers defendants

Alexander M. Jandick (President of the Eta Nu Chapter) and Patrick W. Memill of the fratemity
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sent a mass text fo other officers and active members which read: “[1]f you or amy girl you ﬁww
has 2 pic or vid of & possed out pledge delete it immediately. Just do it. From Jandick™;

32, Upon information and belief. alter the pledges had become unconscious and had
been placed in the designaled arvas, as catled for by their plan, presently unknown fratemity
officers and active members checked occésionaﬂ_v on the pledges, including plaintiff's decedent,
adjusting the position of the pledges” head and body so that if he vomited he would not choke;

33.  Upon information and belicf, aficr the pledges had become unconscious and had
been placed in designated arcas, presently unknown fratemity officers an_d active members
discussed among themselves whether to call an ambulance or obtain medical atfention for the
unconscious pledges, but decided not to, and further they told others not to call 911 or-see;k.
medical care [or insensate pledges;
be served at {raternitics and sororitics, “Mom and Dad's Night” had not been rcgistcn:& ;;\ilh the

Student Involvement and Leadership Development ar otherwise sanctioned by the University.

COUNT]

1. On November 1, 2012, and at all matesial times hereto, defendant P KAPPA
ALPI‘-IA‘ CORPORATION, INC. was a foreign ;:urpomtiun. and PTKAPPA ALPIHA
INTERNATIONAL FRATERNITY, was an Unincorporated Association, both engaped i.n the
husiness of organizing, promoting, and recruitmg membership in local Pi Kappa Alpha chapter
froternities and the nationial Pi Kappa Alpha otganization, including the ETA NU CHAPTER OF

PI KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
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UNIVERSITY, in DeKalb, linois; and, ss further part of their business, supervised, advised
required and controtled the sctivities and conduct of its local Pi Kappa Alpha chapter fraternities,
including the Pi Kappa Eta Nu; including specifically hinding, mandatary and requircd adherence
to the fratemity Ct.msitiulion. Risk: Ass-cSSmt;m Manuaf Chapter Codes and its quarterly
publication The Shield and Diamond and TheGarnet and Gold pledge manual,, which among
other things required pledges 10 have a minimum high school grade point average of 2.5,

_ prohibited pledges {rom Wwearing pledge pins of another fraternity until he is initiated, required 2
two-ihirds of active members of thelacal fratemity to accept-a pledge 85 a member, cstablished a
Hazing Policy (*No chapter, colony, student or alumnus shall conduct nor condone hazing
activities, defined as *Any action taken or situtatioin created, intemiionatly, whether onor off
friternity premises, to produce mental or physical discorrifoit, émbarrussment, barassment. or
riducls. Such activities may inchude, but are not limited 1o the following: Use of ateshol. .-..: -
dirccted Jocal chapters to employ cenain recruiting techniques, limited and control the use of. .
fraternity symbols and logos.

2 Through the fratemity Constitution, Chaprer Codes. Risk Assessment Manual and
publications such as The Garnet and Gold and The Shield and Diamond defendants PLKAPPA
ALPHA, INC, & foreign carporation, and P{ KAPPA ALPHA INTERNATIONAL
FRATERNITY, an Unincorporated Association, had the right and the power to expel, suspend or
place restrictive remediai conditions on continued operatiens of [ocal chapters without notice or
proof of a viglation of any standard, law or rule, and particularly rescrved the right and power to
assist {ocal chapters in the conduct of rush or pledging activitics or require atcohof or hazing

education; and Further, through the samé sources, had the right and power to expel, suspend or
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place ndividuat members of local chapters on “alumni status™ without notice or proofof a
vioiﬁ‘lion ol any standand, law or rule; further, . P1KAPPA ALPHA, INC., g forcign corparstion,
and PI KAPPA ALPHA INTERNATIONAL FRATERNITY, en Unin'cm‘pora!od Association had
the right power and authority to ban and ﬁmhibh pledging activities outright at local chaplers,
including Eta Nu at Northern [linois,

3 Through annual Chapter Constltant on site week long assessments of cach local
.operations sought and obtained detailed, granular knowledge about the conduct and operations of
focal chapters, preparing detaited Chapter Consultant Reports analyzing each chapters’
recruitmient perforimance, continuing risk awamess education, alumnt relations, finacnces,
bousing, management, athletics; scholarship, campus involvement, community service, public
velations; in particudar, deferidants Pl KAPPA ALPHA, INC. and Pl KAPPA ALPHA
- INTERNATIONAL FRATERNITY knew through its Chapter Consultant’s reparts thet the ETA
NU CHAPTER forat least three years before and on November 1, 2012 that EFA NU
CHAPTER did not provide continuing risk education to members, did not have a risk awareness
program, had nu written crists management plan and. upon Informetion and belief, had no |
functioning risk management commiites;-and further defendants PI KAPPA ALPHA, INC. and
PIKAPPA ALPHA INTERNATIONAL FRATERNITY knew, through their Consuliant Reports
that Eta Nu had a reputation, stigma and image on the Northern Itlinois University campus as a
fraterniity of “meatheads™ and recommended diversifying their activities on campus to develop a
more pasitive iMage.

4. On November 1, 2012, and at all material times hereto, defendant P1 KAPPA

ALPHA CORPORATION, INC., a Foreign Corporation, and P KAPPA ALPHA

Al




INTERNATIONAL FRATERNITY, an Unincorporated Associaticn were present in and engaged
in the business of organizing, promoiing and recruiting membership in local Pi Kappa Alphs
fraternities in Cook County, Nlinois, including at Northwestern University in Evanston, Hlinois.

5. OnNovember 1. 2012, and at all material times hereto, defendant PI KAPPA
ALPHA CORPORATION, INC., a Foreign Cosporation, and P] KAPPA ALPHA
INTERNATIONAL FRATERNITY, an Unincorporated Association, were supparted by fees
collected by local fraternity chapters, including Pi Kappa Alpha Eta Nu, from {ratetnity members
and ptﬁspcct'rvc members or pledges: upon information end belicf, defendams PI KAPPA
ALPHA CORPORATION, INC., a foreign corporation, and PI KAPPA ALPHA ‘
INTERNATIONAL FRATERNITY, an Unincorporated Association derived at least 75% of its
gross income from undergraduate ducs and fees and were therefore acutely dependent an
continued and increasing such dues and fees; upon information and 'btllicf. officers and sctive
membérs of Eta Nu Chapter knew and understood that their continued good standing status as a
Pi Kappa Alpha chapter degended on continuing and increasing incorme o the PI KAPPA
ALPHA CORPORATION. INC., a forcign corporation, and Pl KAPPA ALPHA
INTERNATIONAL FRATERNITY, an Unincorporited Associntion in the form of
undergraduate dues and fees; further, PI KAPPA ALPHA CORPORATION, INC., a‘ forcign
corporation. and Pl KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporsted
Association, specifically authorized, directed, required and empowered itslocal fratomity
chaplers, including Pi Kappa Alphe Eta Nu to collect inilintieﬁ and other fees from fratemity
pledges and ta initiate pledges inta the Pi Kappa Alpha organization.

6. On November |, 2012 and at all material times hereto, defendant P1 KAPPA
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ALPHA CORPORATION. INC. a Forelgn Corporation, and PI KAPPA ALPHA
INTERNATIONAL FRATERNITY, an Unincorporated Associgtion conducted their buginess of
organizing, promaoting and rocruiiing mermbership in Pi Koppa Alpha fraternities and
organization thraugh, among others, ETA NU CHAPTER OF P{ KAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN ILLINUOIS UNIVERSITY, in DeKalb,
Hinois.

7. On November |, 2002, plaintiff s decedent David R Bogenberger was &
prospective member or.pledge of the Pi Kappa Alpha fmt'cmhy. in DeKalb, [llinois and was and
required by officers of the fraternity to participate in an initiation ritual at the ETA NU
CHAPTER OF P1 KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN
ILLINOIS UNIVERSITY frateiniiy house known as “Mom and Bad’s Night” as a necessary
condition and requirement to being accepted for membership in the Pi Kappa Alpha fraternity
and organization, & valued status a1 Northern Hlinois University, '

8. Defendant Pi KAPPA ALPHA INTERNATIONA FRATERNITY. INC., and P!
KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorparated Association owed
plaintiff"s decedent a duly to prevent the foreseeable consequences of required excessive.
consumption of alcchol during initiation ritual, including death,

9. On November |, 2012, and at ail material limes hereto, there was in force and

effect in the State of Hlinois a certain statute which prohibits hazing, as when “a person commits

hazing who knowingly requires the performance of any act by a swdent or other person ina
school, college. university or other educational institution of this State, for the purpose of

induction or admission into &ny group, organization, of society pssociated or connected with that
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institution if (a} the act is nol sanciioned or amhorized by the edugational inst'imﬁon and (5) the
act results in hodiky harm to any person.”™ 720 ILCS 120/5.

10.  On November |. 2012, and at all material times hereto, defendants Pl KAPPA
ALPHA CORPORATION, INC., g Foreign Corporation, and PT KAPPA ALPHA
INTERNATIONAL FRATERNITY, an Unincorporated Agsociation, commitied one or more of
the following neglipent acts and omissions:

a. Permitted and allowed dangerous pledge events being
undertaken by local Pi Kappa Alpha chapters, including
Pi Kappa Alpha Eta Nu, which requited excessive and
dangerous consumption of aleohol 10 the goint-of
insensate inioxication in violation of 720 ILCS 120/3;

b, Failed to wam local Pi Kappa Alpha chapters; including
Pi Kappa Alpha Eta Nu, about the dangers and risks of
required alcohol relsted pledge events; althiough it
knew, or shouid have known such rituals are oftes fatal:

c. Failed sa adopt reasonable and cffective policies to ba
foliowed by its kncad fraternity chapters, including Pi
Kappa Alpha Eta Nu, to prevent dangerous pledge
-events and activities Involving excessive required and
dangerous consumption of slcohol to the point of
insensaie intoxication;

d. Failed 1o take reasonable stepsta Insure its local
chapters, including Pi Kappa Alpha Ets Nu, followed
policies and procedures it claimed to Have adopted
regarding required pledge events and activities;

€. Failed 1o take reasonable steps to leam whether its local
chapters, including Pt Kappa Alpha Eta Nu, were
R following policies and-procedurcs limiting required e
initiations it claimed to have adopted:

f. Through its agents and employees encouraged local
chapters, including Eta Nu, to lold events similar to
“Mom and Dad’s Night™ becauge they were good {or
mewmber and pledge retentlon, therefore increasing
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tevesue and income to the defendants through dues and
fees;
2. Failed to ban pledging events and activitics outright at
all oT its local chapters although they knew pledge
events and activities were likely to result in bodily harm
and death to fratemity pledges;
h. Although aware that the Eta Nu Chapter did not have a
functioning continuing risk. education program or
carmmitiee for thiee or more years through annual
inspeetions and =udits by its Chapter Consultants, failed
to take necessary and appropriate steps within its: rights oo
and powers to insure Eta Nu Chapter implemented a :
continuing risk education policy and functioning risk
awareness commitice;

i Was otherwise carcless and negligent.

1. Asadirect and proximate result of one or more of the forcgaing negligent acts or
omissions, on November 1. 2012, plaintiff's decedent David R. Bogenberger was required to
participate in a pledge cvemt known as “Mom and Dad's Night” at the ETA NU CHAPTER OF
PIKAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
NIVERSITY fratemity house daring which plaintifT's decedent David R. Bogenberger was
further required to drink dangerous and excessive amounts of aleohol by fratemity officers,
active members and others sa that his blood alcohol level reached .43 mg/dl, whereupon he lost

consciousness, was placed on & bed in a room in the fratemity house designated for that purpose

by fraterity members, and on —rhcrcw:ning-GFNov;mbcr-l-Z-.—‘ZOI2died; whereby his citate— - - . e

suffered presumed substantinl pecuniary damages within the meaning of the Olinois Wrongful

[Jeath Act (740 ILCS 180/1 el stq.), including loss of his society and suppont, grief to his family,
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organizing, promoting and recruiting membership in Pi Kappa Alpha frafernitics and
organization through, among others, ETA NU CHAPTER OF PI KAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN ILLINGIS UNIVERSITY, in DeKalh,
[thinais.

7. On November 1, 2012, plaintifT s decedem David R. Bugenbm’gm_‘ was a
prospective member or pledge of the Pi Kappa Alpha fraternity, in DeKalb, [llinois and was nmi
required by officess of the fraternity to participate in en initistion ritwal at the ETA NU
CHAPTER OF Pl KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN
[LLENOIS UNIVERSITY fratemnity house known as “Mom and Dad’ s‘Night" as.a netessary
condition and requirement to being accepted for membership in the Pi Kappa Alpha fraternity
and organization, s villued status at Northemn Hiinois University.

B. - Defendant PI KAPPA ALPHA INTERNATIONA FRATERNITY, INC., and P1
KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated Assaciation oved
plaintiff' s deccdent & duty to prevent the foreseeable conscquences of required excessive
consumpiion of alcoho) during initiation rituei, including death.

9. On November 1, 2012, and stall material times heretg, there was in force and
effect in the State of Nlinois & certain stature which prohibits hazing, as when “a persori commits -
hazing who knowingly requires the performance of any act by a student or other person m a
school, college, university or other educations! institution of this State, for the purpose of -
induction or admission into any proup, organization, or society associated-or connected with that
institution if {a) the net it not sanclioned or puthorized by the educational institution and (b} the

act results in bodily harm to any person.” 720 ILCS 12045,
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10. On November 1, 2012, and at sl materia! times hereto, del'endu.nts PILKAPPA
ALPHA CORPORATION, ENC., a Fureigt Corporation. and PI KAPPA ALPFHA
INTERNATIONAL FRATERNITY, an Unincotporsted Association, committed one or more of
the following negligent act% and omissions:

. Pertittad and allowed dangeraus pledge events being
unidenaken by local Pi Kappa Alpha chapters, including
Pi Kappa Alpha Eta Nu, which required excessive and
dangerous cansumption of alcohiol to the point of
msensate intoxication in vinlation of 720 ILCS 12045,

b, Failed to warn Jocal Pi Kappa Alpha chapters, including
Pi Kappa-Alpha Eta Nu, about the dangers and risks of
required alcohol related pledge events, although it
knew, or should have known such rituals are often fatal;

<. Failed to adopt reagonable and effective policies to be
followed by its local fraternity chapters, inchuding Pi
Kappa Alphz Eta Nu, to prevent dangerous pledge
- events and activities involving excessive required and
dangerous consumption of aleohel to the point of
insensate intoxication;

d. Failed to take reasonable steps to insure its local
chapters, including Pi Kapps Alpha Eta Nu, followsd
palicies and procedures it claimed to have adopted
regarding required pledge events and activities;

e. Failed to teke reasonable steps to leamn whether its local
chapters, including Pi Kappa Alpha Eta Nu, were
fallowing policies and procedures limiting required
initiations it claimed to have adopted;

. Through its agents and émployees encoursged local

“Mam and Dad’s Night because they were good for
member and pledge retention, therefore increasing
revenue and income io the defendants through ducs atid
fees:

g Failed to ban plediing events and activities cutright ot
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all of its local chapters although they knew pledge
events end activities were likely to result in bodily harm
and death to fraternity pledges; '

h. Although awate that the Eta Ny Chapter did not have 2
funictioning continuing risk education program or
committee for theee or more years through annual
inspections and sudits by its Chapter Consultants, failed
to take necessary and appropriate steps within its rights
and powers to insute Eta Nu Chapter implemented a
conlinuing risk éducation policy and functioning risk

awareness committee;
i. Was ntherwise carcless and negligent.
1. Asadirect and proximate result of one or more of the forcgaing negligent acts or

vmissions, oit November |, 2012, plaintiff's decedent David R. Bogenberger was dinecied to
participate in a required initiation rtusl known to ;as “Mom’s and Dad’s Night” at the ETA N1J
CHAFTER OF PUKAFPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN
ILLINOIS UNIVERSITY fraternity house during which plaintifT"s decedent David R.
Bogenberger was given, told, and required to drink dangerous and excessive amounts of zlcohol

by fraternity officers, active members and others so that his hlood alcohol fevel reached .43

‘mg/dt, whereupon he lost consciousness, was placed ona bed in 8 room in the fraterity house

designated for that purpose by fraternity members, and on the evening of November 1-2. 2012,
died; and further, during the iniiiation event or ritual known as “Mom and Dad’s Night" on

November 1, 2012, plaintifT™s decedent David R. Bogenberger suffered damages within the
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meaning of the Hinois Survival Act (755 [LCS 5/27-6), including being made an object of
ridicufe, cbarrassment and humiliation, pain and suffering.

12 - Plaintiff Gary L. Bogenberger brings this count pursuant to V!!!e Ifinois Suevival
Acis as an Independent Administrator on behall of beneﬁciarie§ of the Estate of David R.
Bogenberger, deceased, namely: Gary L. Bogeaberger ({ather), Ruth A. Bogenberger {mother),
Matthew C. Bogenberger (brother), Megan A. Bogenberger (sistér). Alex 1. Bogenberger -
(brother) and Amy R. Bogenberger (sister). ) .

13, Plaintiff adopts and incorporates herein by reference the “Statement of Facts™
rp.3-9, supra.

WHEREFORE, plaintifT respectfully requests this Court enter judgment in his-favor and
against the defendant Pl KAPPA ALPHA CORPORATION, INC. a Foreign Comormion and Pl
KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated Association, for an

amount in excess of One Hundred Thousand Dollars {$100,000.00); plus costs.

COUNT 11
1. On November 1, 2012, and at all material times hereto defendant ETA NU
CHAPTER OF PI KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN
{LLINOIS UNIVERSITY was a voluntary unincorpor;led association and local chapter of P1
KAPPA ALPHA CORPORATION, Inc., a foreign corporation, at Northern lllinois Univqsity in
DeKatlb, llinois.
2. On November |, 2012, and at all material times hereto, defendams AI.EXA;QDER

M. JANDICK, JAMES P. HARVEY, OMAR SALAMEH, PATRICK MERRIL.L, STEPHEN A.
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LIBERT, JOHN HUTCHINSON and DANIEL BIAGINI were duly appointed or elected officers
ot Pledpe Board members of ETA NU CHAPTER OF PLKAPPA ALPHA INTERNATIONAL
FRATERNITY AT NORTIHERN ILLINOIS UNIVERSITY, and are sued under this count in
theit ofﬁcial capacities as officers of EYA NU CHAPTER OF PI KAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS UNTVERSITY.

3. On November 1, 2012, and at all materiel times hereto, ETA NUCHAPFTER OF .
PLKAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIY
UNIVERSITY. was an agent of defendant P1 KAPPA ALPHA CORPORATION, INC. s Foreign
Corporation and PI KAPPA ALPHA INTERNATIONAL FRATERNITY, an Uinincorporated
Association, in their business of organizing, promoting and recruiting membership in lodal |
chapters of Pl KAPPA ALPHA fraternities, and was at alf material times acting within the @m

. of its agency; further, PI KAPPA ALPHA CORPORATION, INC., s fareign carporation and P1

'KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated Association,
specifically authorized, dirccted, requited and empowered its focal fraternity chapters, _including
Pi Kappa Alpha Eta Nuta collect initiation and ofher fees from fraternity pledges and to initiate
pledges into the P Kappa Alpha organization in required initiation rituals including “Mom and
Dad's Night™; further, defendant ETA NU CHAPTER OF Pl KAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN [LLINOIS UNIVERSITY forward a
designated portion of those fees and dues (o defendant PI KAPPA ALPHA CORPORATION,
INC. _

4, On Nevember i, 2012 and at all material times hereto. Pt KAPPA ALPHA

CORPORATION, INC.,, ¢ Forcign Corporation and Pl KAPPA ALPHA INTERNATIONAL
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FRATERNITY, an Unincorporated Association, wene sccountable and responsible as a principal
for the acts and conduct of their agent ETA NU CHAPTER OF P1 KAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY. and its duly
appointed or elected officers ;md those who planned and approved “Mom and Dad’s Night".

S, On Nevember |, 2012, plaindfT s decedent David R, Bogenbérger was a
prospective member or pledge of the Pi Kappa Alphs fratemity, st Northern [Hinois University in
- DeKalb, inois and. upon information and belief, was required, both directly.and indirectly
through adop}tion of ihe plan for *Mom and Dad’s Night™ by defendant fratemity officers and
Pledge Board members ALEXANDER M. JANDICK, JAMES P. HARVEY, OMAR
SALAMEH, PATRICK MERRILL, STEPHEN A. LIBERT, JOHN HUTCHRNSON and
DANIEL BIAGINI w pasticipate in a pledge event ai the ETA NU CHAPTER OF PIKAPPA
ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY
fraternity house known as “Mom s and Dad"s Night™ as a condition to being accepted for
membership in the Pi Kappa Alpha fratemity, a highly volued social status at Northern [Hinois
University

6. Defendants PI KAPPA ALPHA CORPORATION, Ine., & Foreign Corporation, Pl
KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated Association, ETA NU
CHAPTER OF Pl KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN
ILLINOIS UNIVERSITY, ALEXANDER M. JANDICK, JAMES P. HARVEY, OMAR
SALAMEH, PATRICK MERRILL, STEPHEN A. LIBERT, JOHN HUTCHINSON and
DANIEL BIAGIN? owed plaintiff®s decedent a duty of reasonable care not to subject him during

pledge activities and events to the foresceable consequences of required excessive consumption
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of alcohol to the point of insensate intoxication, . including death.

7. On November 1, 2012, and s 2l material times hereto, there was in force and
cifect in the State of [linais a corain statute which prohibits hazing, as when “a pecson commits
hazing who knowingly requires the performance of aﬁy act by & student or othc.t person ina
school, college, university or other educntional instituticn of this State, for the purpose of
induction or sdmission into any group, organization, or saciety associated or connected with that
institution iF {a} the act is not sanctionvd or authorized by the educational institutinn.:-md ) the

act results in Bodily harm to any person.” 720 ILCS 120/3.

8. On November 1, 2012, and at sll material ﬁmes hereto, defendants PI KAPPA
ALPHA CORPORATION, Inc., a Forcign Corporatian, PI KAPPA ALPHA INTERNATIONAL
FRATERNITY, an Unincorporated Association, ETA NU CHAPTER OF PIKAPPA ALPHA
INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY, and
ALEXANDER M. JANDICK. JAMES P, HARVEY, OMAR SALAMEH, PATRICK
MERRILL, STEPHEN A. LIBERT, JOHN HUTCHINSON and DANIEL BIAGINI committed
one ar more of the following negligent acts and omissions:

a Planned and promoted an initiation ritual or event
known as “Mont ond Ded's Night™ in which fralemity pledges were
required, as a condition of membership in the fratemity, ic
congume excessive and dangerous amounts of aleohol o a point
of insensate intoxication in violation of 720 ILCS 120/5;

b. Required prospective featernity members or
pledges including plaintifi's decedent David U
Bogenberger to participate in an initiation ritual
wherein, 4s a condition (o membership in the
frateenity, pledges were required to drintk excessive
and dangerous amoun(s of alechal to 2’ point of inigensae
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unincorporated association, PL KAPPA ALPHA CORPORATION, INC. e Foreign Corporation,
P{ KAPPA ALPHA INTERNATIONAL FRATERNITY, an Unincorporated Association, and
ALEXANDER M. JANDICK. JAMES P. HARVEY, OMAR SALAMEH. PATRICK
MERRILL, STEPHEN A. LIBERT, JOHN HUTCHINSON znd DANIEL B.IAGINl as duly
appointed or clected officers or Pledge Board members of E"l‘A NU CHAPTER OF PIKAPPA
ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS UNIVERSITY, for an

amoautit in excess of One Hundred Thousand Dollars ($100,000.00), plus costs.. : ' e

COUNTY

1. LJpon information and belicf on and at presently unknown times prior to
November 1, 2012, and at oi} other material times hereto, defendants ALEXANDER M.
JANDICK, JAMES P. HARVEY. OMAR SALAMEH (2 Cook County resident), PATRICK
MERRILL, STEPHEN A, LIRERT, IGHN HUTCHINSON and DANIEL BIAGINT knowingly
and willing approved, organized, planned, promoted, required and participated in a pledge eventl
at ETA NU CHAPTER OF PI KAPPA ALPHA INTERNATIONAL FRATERNITY AT
NORTHERN ILLINOIS UINIVERSITY fratemity house at Northem {llinois University in
DeKalb, Hlinois known as “Mom and Dad's Night™ during which fraternity pledges would be
tequired to consume dangerous and excessive amounts of alechol to 2 point of insensate
intoxication 85 a condition 10 membership in Pi Kappa Alphia fraternity, a highly valued social
status at Northern Hlinois University. '

2. -On November I, 2012, plaintiff's docedent David R, Bogenberger was a

prospective member or pledge of the Pi Kappa Afpha fraternity at Northern Hlinois University
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and upon infarmation and belief was required by officers of the fraternity to participate in a
pledge event at the ETA NU CHAPTER OF PTKAPPA ALPHA INTERNATIONAL
FRATERNITY AT NORTHT;‘R}:J TLLINOIS UNIVERSITY fraternity house known as “Mom
and Dad's Night” as a condition to being aecepted for membership in the Pi Kappa Alphs
fraternity, o hiphly valoed social status a1 Northetn l]li.nais Uni;rershy.

3 Defendarts ALEXANDER M. JANDICK, JAMES P. HARVEY. OMAR
SALAMEH, PATRICK MERRILL, STEPHEN A. LIBERT, JOHN HUTCI{INSON and
DANIEL BIAGING owed plaintifl's decedent 8 duty of reasongble care not to subject him to the
foreseeable oonsequcnﬁcs of required excessive consumption of alcohol 1 the point of insensate
intoxication, including death, during pledge ¢vents,

4. On November [, 2012, and at all materlal times heretw, there was in force and
effect in the State of llinois a certain statute which prohibits hazing, as when "a person coﬁmils
hazing who knowingly requires 1he performance of any act by a student or other pcrson iﬁ a
school, coflege, universily or other educational institution of this State, for the purpose of
induction or sdmission into any group, organization, or society associated or connected with that
institution if (a) the act is not sanctioncd or authorized by the cducationat institution and (b} the

act results in bodily harm to any person.” 7240 [ILCS 120/5.

s. On Navember 1, 2012, and at ﬁ'mtcria] times hereto, defendants ALEXANDER.: -
M. JANDICK, JAMES P. HARVEY, OMAR SALAMEH, PATRICK MERRILL.STEPHEN A.
LIBERT, JOHN HUTCHINSON and DANIEL BIAGINI, upon knowledge and belief, acting

knowingly and willingly in exccution of sn event they planned. approved, pramoted, required

35

A24




and participated in known as “Mom and Dad's Night". jointly and in concert, committed one or

more of the following negligent acts and omissions:

Planned and promoted an initiation ritual or event

known as “Mom's and Dad’s Night” in which Pi Kappa

Aipha [ralernity pledges, including plaintiff™s decedent

were required, as 2 condition to membership in the fratemity,

to consume excessive and dangenous amounts of alcohol to

a point of insensate intoxication in violation of 720 ILCS 12075;

As 1 part of the pinn for “Mdam and Dad’s Night” desighated

certain rooms and areas in the Pi Kappa Atphs Eta Nu house

to place pledges, including plaintdT’s decedent, who became
dangerowsly intoxicated and unconscious rather than obtain necessary
medical attention;

Required praspective fratemily snembers or pledges.
including plaintiff"s decedent to participate in an initiation
ritual wherein, as a condition to membership-in the
fraternity, pledges were required to drink excessive

and dangerous amounts of alcohol to a point of insensate
intoxication in violation of 720 ILCS 12045;

Required prospective fraterity members or pledges as a
condition to membership in the fraternity, including plsintiff's
decedent David R. Bogenberger, to drink excéssive

and dangerous amounts of aleoha! to a point of insensate
intoxication in violation of 720 ILCS 12045,

Failed to seek medical attention for plaintiff's
decent David R. Bogenberger after he became
unconscious but instéad placed himon g bed ina
room previousty designated for that purpose as a
part of thé plan for “Momand Dad’s Night™ where: - -
he would not be seen or observed:

Required plaintifi s decedént David R,

Bogenberger to consume excessive and dangerous
amounts of alcohol;
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g Gave plainiifTs decedent excessive and dangerous
amounts of alcohol;

h. Gave plaintiff's decedent David R. Bogenberger
ateohol after he had become obviously and
dangerously intoxicaied:

k. Failed to call 911, en ambulance or seek medical
attention for plaintiff*s decedent after hiz became
dangerousty intoxicated and unconscious;

je After plaintifi”s decedent becatne dangerousty
- intoxicated and unconscious carried him. to a room
previously designated for that purpose and placed
bim on'a bed where he would not be seen

or abserved;
k. Were atherwise carcless and negligent
6. As a direct and proximate result of one or mare of the foregoing negligent acts or

omissions, on November [. 2012 plaintiiT"s decedent David R. Bogenberger was required to

ponicipate in an pledge event known as “Mom and Dad’s Night" at the ETA NU CHAPTER OF

PILKAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS

UNIVERSITY fratemity house during which plaintiff's decedent David R. Bogenberger was
given and told 1o drink excessive and dangerous amounts of atechol by fratem ity officers, active
members and others such that his blood alcohal lcvel reached .43 mgfdl. whereupon he lost

consciousness, was placed on 2 bed in o room in the finternity housc designated for that purposc,

- and un the evening of November-1-2. 2012, died: whereby his estute cuffered presumed. - ————

substantial pecuniary damages within the meaning of the Tiinois Wrongful Death Act (740 ILCS

180/1 et seq.), including los of hig society and support, grief to his family, his lost wages and
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UNIVERSITY fraternity house during which plsintifl"s decedent David R. Bogenberger was
given and told to drink excessive and dangerous amounts of atcobiol by fratemity officers,
members and others such that his blood alcohol level reached .43 mg/dl, whereupon he lost
cansciousness, was placed on o bed in & room in the fraternity house designated for that purpose,
and on the evening of November 1.2, 2012, died; Furthet, during the “Mom's and Dad’s Night”
on November 1, 2012, plaintifl*s decedent suffercd damages within the meaning of the [llinois
Survival Act (755 [LCS 5/27-6), inclu&ing-bcing made en abject of ridicule, embarrassinent and
humiliation, pain and suffecing.

7. Plaintiff Gary L. Bogenberger brings this action pursuant to the [linois Survival
Act as an Independent Administrator on behalf of beneficiaries of the Estate of David R.
Bagenberger, deceased, namely: Gary L. Bogenberger (father), Ruth A, Bogenberger (mothet),
Matthew C. Bogenberger (brother), Megan A. Bogeﬁbesger (stster), Alex 1. Bogenberger
{brother) and Amy R. Bagenberger (sister).

8. Plaintifl adoﬁs and incorporates herein by reference the “Statement of Facts™ -
pp.3-9, supra,

WHEREFORE, plaintiff respectfully requests this Court enter a joint judgment in his-
favor and against the defendants ALEXANDER M. JANDICK, JAMES P,
HARVEY, OMAR SALAMEH, PATRICK MERRILLE, STEPHEN A. LIBERT, JOHN
HUTCHINSON and DANIEL BIAGINI for an amount in excess of One Hundred Thousand

Dollars ($100.000.00), plus costs.
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l. On November 1, 2012, and at all material times hereto, defendants MICHAEL J.

PHILLIP, Jr., (a resident of Cook County), "THOMAS F. COSTELLO (a resident of Indiana),

DAVID R. SATLER (a resident of Bureau County), ALEXANDER D. RENN (a resident of

DuPage County), MICHAEL A. MARRQQUIN, ESTEFAN A, DIAZ (a resident of Winnebago
County), HAZEL A. VERGARALOPE, MICHAEL D. PFEST (n resident of Cook County),
ANDRES JIMENEZ, fr. (a vesident of DuPage County), ISAIAH LOTT (a resident of
Californid), ANDREW W. BOULEANU (a resident of Cook County), NICHOLAS A, SUTOR,
NELSON A. IRIZARRY, JOHNNY P. WALLACE, DANTEL 8. POST, NSENZI K, SALASINI

{2 resident of Cook County), RUSSELL P. COYNER (a resident of Will County), GREGORY

PETRYKA. KEVIN ROSETT! and THOMAS BRALIS were active members of Pi Kappa Alpha

fraternity at Northern fllinots University, DeKaib, llinois,

2, On November 1, 2012, plaintiif's decedeﬁr David R. Bogenberper wass - -
prospective membes or pledge of the Pi Kappa Alplia fraternity 2t Northern Hlinois Universit}"in
D:Knll;. Tilinais and was required by officers and active membery of the fratemity to participate
in 2 pledge event at the ETA NU CHAPTER OF Pl KAPPA ALPHA INTERNATIONAL -

FRATERNITY AT NORTHERN iLLINOIS UNIVERSITY fraternity house known as “Mom

‘and Dad’s Night" as a condition ta being accepted for membership in the P Kappa Alpha

fraternity, a highly valued social status af Northern ilfinois University.

3. On and at presently upknown times prior to November 1, 2012 defendants
MICHAEL ). PHILLIP, THOMAS F. COSTELLO. DAVID R. SAILER, ALEXANDER D
RENN, MICHAEL A. MARROQUIN, ESTEFAN A. DIAZ, RAZEL A. VERGARALOPE,

MICHAEL D. PFEST, ANDRES JIMENEZ, Jr., ISAIAH LOTT, ANDREW W, BOULEANU,
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NICHOLAS A. SUTOR. NELSON A. IRIZ&RRY JOHNNY P. WALLACE, DANIEL S,
POST. NSENil K. SALASINL, RUSSELL P. COYNER, GREGORY PETRYKA, KEVIN
ROSETTI and THOMAS BRALIS. upon information and belicf, knowingly and willing agreed
to participaic in planned event called “Mom and Dad's Night” during which fratemnity pledges,
including. plaintifT's decedent David R Bogenberger would be required to eonsume dangerous
and potentially fatal amounts of alcohol (¢ a point of insensate intoxication.

{. - Delendants MICHAEL LPHILLIP, THOMAS F. COSTELLO, DAVID R.
SAILER, ALEXANDER . RENN, MICHAEL A. MARROQUIN, ESTEFAN A. DIAZ,
HAZEL A. VERGARALOPE, MICHAEL D, PFEST, ANDRES JIMENEZ, Jr., ISAIAH LOTT,
ANDREW W. BOULEANU, NICHOLAS A. SUTOR, NELSON A, [RIZARRY, JOHNNY P.
WALLACE, DANIEL 5. POST. NSENZI K. SALASINE, RUSSELL P. COYNER, MORY
PETRYKA. KEVIN ROSETTI and THOMAS BRALIS, owed plaintiT™s decedenl a duty of
reasonable care not to subject him, during required initiation rituals, to the foresceable
consequences of required cxcessive consumption of alcahol 1o the point of inscsate intoxication.
including death,

s On Navember 1, 2012, and ai-all material times hereto, there was in foros and
effect in the State of [llinois a certain statute which prohibits hazing, as whea “a person commits
hazing who knowingly requires the performance of any act by a student or other person ina
school, college, university or other educational institution of this State, for the purpose of
induction or admission inio any group. organization, or society associated or connected with that
{nstitution if (a) the act is not sanctioned or authotized by the educational institution and (b) the

act results in bodily hamm to any person.” 720 JLCS 12045,
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6.  On November |, 2012, and at all material times hercto, defendants MICHAEL J.
PHILLIP, THOMAS F. COSTELLO, DAVID R. SAILER, ALEXANDER D. RENN,
MICHAEL A. MARROQUIN, ESTEFAN A. DIAZ, HAZEL A. VERGARALOPE, MICHAEL
D. FFEST, ANDRES JlMEI.\IEZ. Jr., IBAIAH LOTT, ANDREW W. BOULEANU, NICHOLAS
A. SUTOR, NELSON A. [RIZARRY. JOHNNY P. WALLACE, DANIEL 8. POST, NSENZI K.
SALASINI, RUSSELL P. COYNER, GREGORY PETRYKA, KEVIN ROSETTT and THOMAS
BRALIES, upon information and belief; acting in knowing and willing furtherance of and
participation.in a plan known as “Mom and Dad’s Night™, acting jointly and in concer,
committed one or more of the following negligent acts or omissions:

a. Required plaintiff s decedent David R,
Bogeaberger 1o consume excessive and dangerous

amounts of alcohol in violation of 720 ILCS 12075:

b. Gave ploinlifl's decedent excessive-snd dangerous
amounts of alcohol in violation of 720 ILCS 120/5;

c. Gave plaintiff's decedent David R. Bogenberger
alcohol after he had become obviously and
dongerously intoxicated in violation of 20 ILCS 120/5;

d. Failed to call 911 or an ambulance or seek medical
attention for plaintiff's decedent after he became
dangerously intoxicated and unconscious;

e Afier plaintifT's decedent became dangerously
intoxicated and unconscious catried him 10 a room
previously designated for that purpose and placed
tiim on a bed where he would not be seen
or observed:

f. Were otherwise careless and negligent.
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Matthew C. Bogenberger (brother), Megan A, Bogenberger (sister), Alex J, Bogenberger
(brother) and Amy R. Bogenberger (sister).

9, Plaintiff adopts and incorporates herein by reference the “Statement of Fagts™
épJ-Q, supra.

WHEREFORE, plaintiff respoctfully requests this Court enter a joint judgment in his
favor un.d sguinst the defendunts MICHAEL 1. PHILLIP, Jr. THOMAS F.COSTELLOC. bAVlD
R. SAILER. ALEXANDER D..RENN, MICHAEL A. MARROQUIN, ESTEFAN A. DIAZ,
HAZEL A. VERGARALOPE, MICHAEL D. PFEST, ANDRES JIMENEZ, ISATIAH LOTT,
ANDREW W. BOULEANU, NICHOLAS A. SUTOR, NELSON A. [RIZARRY, JOHNNY P.
WALLACE. DANIEL S, POST. NSENZI SALASINI, RUSSELL P. COYNER. GREGORY
PETRYKA. KEVIN ROSETTI and THOMAS BRALIS for an amount in excess of One Hundred

Thousand Dollars ($100.000.00), plus costs.

COUNT X ‘

L On November 1, 2012, and at afl material times hereto, defendants ALYSSA
ALLEGRETTT, JESSICA ANDERS, KELLY BURBACK, CHRISTINA CARRISA, RAQUEI.)
CHAVEZ, LINDSEY FRANK, DANIELLE GLENNON, KRISTINNA KUNZ, JANET LUNA,
NICHOLE MINNICK, COURTNEY ODENTHAL, LOGAN REDFIELD, KATIE REFORTO,
TIFFANY SCHEINFURTH. ADRIANNA SOTELO, PRUDENCE WILLRET, KARISSA
AZARELA, MEGAN LEDONE. NICHOLE MANFREDINL JILLIAN MERRIL, and MONICA
SKOWRON were students at Northern lltinois University and participated in a fratecnity pledge .

event at the ETA NU CHAPTER OF P1 KAPPA ALPHA INTERNATIONAL FRATERNITY
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AT NORTHERN ILLINGIS UNIVERSITY fme_mity house Enown a5 “ Mom's and Dad’s
Night.” .

ks On and prior to November 1. 2¢12., defendants ALYSSA ALLEGRETTL
. JESSICA ANDERS, KELLY BURBACK, CHRISTINA CARRISA, RAQUEL CHAVEZ,
LINDSEY FRANK, DANIELLE GLENNON, KRISTINNA KUNZ, JANET LUNA, NICHOLE
MINNICK, COURTNEY ODEN'ﬁlAL, LOGAN REDFIELD, KATIE REFORTO, TIFFANY
SCHEINFURTH, ADRIANNA SOTELO, PRUDENCE WILLRET, KARISSA AZARELA,
MEGAN LEDONE, NICHOLE MANFREDINI, JILLIAN MERRIL. and MONICA
SKOWRON. upon information and belief, knowingly and willing agreed to participaté in
planned event cafled “Mom and Dad's Night” at the Pi Kappa Alpha Eta Nu fratemity house at
Northemn {Hinois University in DcKalb, linois during which fratemity pledges, including
plaintifls decedent David R. Bogenberger, would be required to consume dangerous and
potentially fatai amounts of aleohol 1o 3 paint of insensate intoxication,

3 On November 1, 2012, plaintiffs decedent David R. Bogenbergerwasa .
prospective member or pledge of the Pi Kappa Alpha fraternity at Northern IHisicis University in
DeKalb. filinois and was reqﬁired to participate in a pledge event at the ETA NU CHAPTER OF
P1KAPPA ALPHA INTERNATIONAL FRATERNITY AT NORTHERN ILLINOIS
UNIVERSITY featernity house known os “Mom and Dad’s Night" 03 a condition to being
accepted as a member of Pi Kappa Alpha fratemity, a highly valued social status st Northem
{llineis University.

4. On and prior to November |, 2013, defendants ALYSSA ALLEGRETT,

JESSICA ANDERS, KELLY BURBACK, CHRISTINA CARRISA. RAQUEL CHAVEZ,
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LINDSEY FRANK, DANIELLE GLENNON, KRISTINNA KUNZ, JANET LUNA, NICHOLE
MINNICK., COURTNEY ODENTHAL, LOGAN REDFIELD, KATIE REPORTO, TIFFANY
SCHEINFURTH, ADRIANNA SQTELO, PRUDENCE WILLRET, KARISSA AZARELA.
MEGAN LEDONE, NICHOLE MANFREDINI, JILCIAN MERRIL, and MONICA
SKOWRON, ewed plaintifT™s decedent a duty of reasonsble care not fo subject hitn, during
"pledge vents in which they agreed to participate, , 1o the foresceable consequences of required
excéssive consumption of alcohol to the point of insensate intoxicstion, including death,

5 ‘ On Novernber 1, 2012, and at all material times hergto, thete was in force and
cffect in the State of lllinois a ccr‘t’aip statule which prohibits hazing, as when 2 pcrsén mn_xrpiu
hazing who knowingly requires the performance of any act by a student or other person in a
school, college, university or other educational institution of this State, for the purpose of
nduction or admission into any group, organization, ar society associated or connested with that
institution if (a) the act is not sanctioncd or authorized by the educational institution and (b} the

act results in bodily harm 1o any person.” 720 ILCS 120/5.

6. On November 1, 2012, and at all materisl times hercto. defendants ALYSSA
ALLEGRETTI, JESSICA ANDERS, KELLY BURBACK, CHRISTINA CARRISA, RAQUEL
CHAVYEZ, LINDSEY FRANK, DANIELLE GLENNON, KRISTINNA KUNZ, JANET LUNA,
NICHOLE MINNICK, COURTNEY ODENTHAL, LOGAN REDFIELD, KATIE REPOKTO,
TIFFANY SCHEINFURTH. ADRIANNA SOTELO. PRUDENCE WILLRET, KARISSA
AZARELA, MEGAN LEDONE, NICHOLE MANFREDINY, JILLIAN MERRIL, and MONICA

SKOWRON, upon information and belicf, knowingly and willingly, acting joinily and in
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concent in furtherance of a planned pladge event at the Eta Nu Chapter of Pi Kappa Alpha
| fraternity known as Mom and Dad’s Night, committed one or more of the following ﬁegligcm
| acts or amissions:
a | Encouraged and required plaintiff s decedent David R.
Bogenberger to consume-excessive and dangerous

amounts of aleohol in violation of 720 ILCS 120/5.;

b.© Gave plaintifT's decedent excessive and dangerous
amounts of alcohol in violation of 720 [LCS 120/5;

c. Gave plaintiff s decedent David R. Bogenberger
aleohof after he had become obviously and
dangerously intoxicated in violation of 720 ILCS 12(¥5;
d. Failed to cafl 911 or an ambulance or seek medical
wttention for plaintiff's decedent after he became
dangerously intoxicated and unconscious,

e Were otherwise careless and negligent.

7. As o direct and proximate result of ene or more of the foregoing negligent acts or
omissions, on Novembe 1, 2012, plaitiT™s deced&nt David R, Bogenborger was requited to
drink excessive and dangeruus amounts of aleohol by fratenity officers, active members and
upon infortiation and belicf, defendants ALYSSA ALLEGRETTL, JESSICA ANDERS, KELLY
BURBACK, CHRISTINA CARRISA, RAQUEL CHAVEZ, LINDSEY FRANK, DANIELLE
GLENNON, KRISTINNA KUNZ. JANET LUNA, NICHOLE MINNICK, COURTNEY
ODENTHAL, LOGAN REDFIELD, KATIE REPORTO, TIFFANY SCHEINFURTH,
ADRIANNA SOTELOQ, PRUDENCE WILLRET, KARISSA AZARELA, MEGAN LEDONE,
NICHOLE MANFREDINI, JILLIAN MERRIL, and MONICA SKOWRON 50 that his blood

alcoho! level reached .43 fngldi. whercupon he lost consciousness, was placcd ona bedina
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STATE OF ILLINOIS
98th GENERAL ASSEMBLY
HOUSE OF REPRESENTATIVES
TRANSCRIPTION DEBATE

39th Legislative Day 4/12/2013

Moylan: "Thank ¥you, Mr. Speaker. Ladies and Gentlemen of the
House, House Bill 1443 is in response to a local hazing
issue. that toock place in my district and strengthens
penalties for school officials that fail to report the act
of haze.. of hazing. I ask for your 'yes' vote, and I'm open
to‘questions.“
Speaker Turner: "Representative Bost." —-
Bost: "Hi, mayor. Sc¢, here on this floor, we decided not to
haze people on their first Bill."

Meoylan: "Cor.. correct."

"Bost: "DPid you have this Bill and move.. meving with this Bill

prior to us stopping that?"
Moylan: "Yes, Sir." 7
Bost: "So, it wasn't in response to try to move forward with

not allowing the first Bill.."

Moylan: "Correct."

Bost: "..debate."

Moylan: ."Correct;"

Bost: "But this is your first Bill?"

Moylan; "Yes. Correct.” '

. Bost: "aAnd we have, you know, not ask a lot of questions and

what.. we've not moved down that path, but you are a very..
very special to us.."

Moylan: “Correct.™

Bost: ".on this side of the aisle. You. you are."

Moylan: "But you know.." '

Bost: "aAnd.. and I think. and I need to know something, and.. and
we'll get back to your Bill in just a minute. You knoﬁ,

when I first came into the General Assembly, one of the
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STATE OF ILLINOIS
98th GENERAL ASSEMBLY
HOUSE OF REPRESENTATIVES
TRANSCRIPTION DEBATE

39th Legislative Day 4/12/2013

and our concern for the safety of the children. Se, I think
this is needed, but I.. I hope we, and it's a separate issue
then the way you defined this, we do need to talk about
making sure bullying is reported. I've.. I've heard
allegations of maybe some bullying not being reported in

~some places. I don't have enough details, but I'll try to
follow up on that too. 8o, I.. I think you're addressing a
very important and serious issue here. And I think it
deserves a 'yes' vote. Thank you."

Moylan: "Thank you."

Speaker Turner: "Representative Durkin."

Durkin: "Will the Sponsor yield?"

Speaker Turner: "Sponsor yields."

Durkin: "Representative, this is.. does this apply to all
schools including non-public schools in Illinois?"

Moylan: “Yes, Sir."

Durkin: "K-12 through college?"

Moylan: "Yes, 8ir. Yes, Sir."

Durkin: "Okay. I guess I just have a few questions regarding
whether or not schools may have some exposure. Now, we are
placing.. making this a crime that if they do not report
hazing. Is there currently a rule or law in place which..
which requires the schools to identify or instruct
employees, teachers on what is hazing?"

Moylan: "There is a mandated reporting law but no criminal..
there is a mandated reporting law but not a criminal part.
of it."

Durkin: "I can. I. the reason I raise that gquestion is, I

think, that there is a.. there are crafty attorneys in the
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State of Illinois and I'm sure you kﬁow a few of them.
There are going to be cases where there is going to be
hazing and the school is.. someone will be penalized, and
then somebody will be looking at the bigger picture that
there will be civil action that will come " against the
school. One, is the school immune under the Tort Immunity
Act?" ' |

Moylan: "Not that I'm aware of."

burkin: "Ooh."

Moylan: "If they're. if there‘s'immunity, Sir, there might."

Durkin: "If there's a loss.. if.. let me.. maybe I should just be
more specific with the gquestion.”

Moylan: “QOkay." _ o o

Durkin: "If an employee's charged with failing to repecrt and
there is a crime, and there is a, perhaps, you know, the
family member or the student brings suit against law.
against the institution, would they be immune under the
Tort Immunity Act for failing to properly supervise?™

Moylan: "I would just givé you what is happening in our school
district. I'm just going to not answer that part. I'm going
to give what's happening in a school in our district. The
school and the.. some of the former teachers are being
sued.”

Durkin: "I. here.. here's what I.. what I believe is the.. a
scenario that we need to be mindful of is now the
replacing, you know, this is a good law. I'm going to
support your law, but we need to be careful about what the
ulterior situations which may occur. I can see a situation

where there is going to be violation. Someone's charged a
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'student, they go to their parent, and why wasn’t. that
employee properly instructed, and the fact is it does
create a tort there is a wvi.. there is a c¢ivil action. I
want to make sure that our schools are not going to be
subject that there's some type of hold harmless under the
Tort Immunity Act which I think they are. But playing
lawyer. again, tﬁere's a Section in the Tort Immunity Act
that.. it's under the 'willful and wanton' conduct which
states that you cannot use the defense of the Tort Immunity
bct if.. if someone shows an utter indifference to or
conscious disregard for the safety of others. So, when I
raised my first question as whether or not there's a
program in place in which schools are required to instruct
and to identify hazing and also to require a direct action
for them to.. instructed them that they need to report. I do
think that we. it's something we need to be considered
because I.. I've seén them. I've defended local governments
in these types of actions, and I want to make sure that
we're not going to have a situation where there is going to
be exposure which is going to be wunintended from what
you're trying to do. I'm not sure.. I guess it's more of a
rhetorical question. I'm not looking for a responée. But I
think it's just something I'm going to think about more and
I will raise that to you. But I.. I. but I just want to make
sure we're not going to set up a situation which is we now
creating a duty upon these.. these employees to report but
for the failure to report, it's a 5chool have exposure for

not instructing them properly of what the law is."
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person that did the act would get a Class IV Felony or

could get a Class IV felony, but your Bill only addresses

{a)5 which is the not reporting aspect, and it specifically

points that's a Class A misdemeanor. So, what you're,

maybe, .intending and what you're.. what the Bill says that

they don’t act up or they don't.. they don't match, so you
_ might want to look at that going over to the Senate.”

Moylan: "And I assure you we will. Thank you."

Sullivan: "You bet."
Speaker Turner: "Representative Monigue Davis."
~Davis, M.: "Thank you, Mr. Speaker. To the Bill. First of all,

Representative Moylan, I'm glad you thought to bring this
important piece of legislation to this Body. Some people
may not be aware, but people, young children have died
because of hazing. In one instance, they were forced to
drink alcohol from zroom to room teo room. In other
instances, they may have been beaten. In another instance,
they were put into a.. intc a pond of water when they could
not swim. When we send our children to school, be it a
university or a high school, we expect that they're going
to be protected. Administrators should do what they are
responsible for deoing and that's make sure that children
are protected when they're in college, when they're in high
school or elementary school. Hazing should be illegal. It
should be a criminal offense for you, as an adult, to know
about it and to turn your back. For those of us who respect
children and who want the safety of our children when we

send them to school, you will certainly vote 'yes' on this
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up the definition of Thazing to wvithstand scme
constitutional scrutiny in the past as well as enhance the
penalty when hazing is committed, This arose out of an
incident at Western 1Illinois, vhen a young man from my
hometown in Oswego died in a hazing accident. His mother
since then has been a proponent of changing this law, as
have I and many others. Worked with Representative
Hoffman, the States Attorney’'s Association, as well as
others to try to draft languages. As I said earlier, that
will withstand constitutional scrutiny. The young men that
vere involved in hazing incident were not Found guilty of
hazing because the judge in that county indicated that the
statute vas- unclear, 1'l1 be glad to try to answer any
guestions. Irthiﬁk it's fairly straight forward but I
would appreciate your 'yes’' vote."

Speaker Kubik: "The Gentleman has moved to pass House Bill 113.

Is there any discussion? The Chair recognizes the

Gentleman from St. Clair, Representative Hoffman."

Hoffman: "Thank yoﬁ, Speaker. Will the Spbnsor yield:?"

Speaker Kubik: U"Sponsor indicates he'll yield.”

Hoffman: "Representative, this would create, 1 believe...I
believe this would Class IV felony in the event that there
is aggravated hazing, is that correct?”

Speaker Kubik: "Representative Cross.”

Cross: T"Reprecentative, it becomes & Class IV felony when the
hazing-results in great bodily harm or-death. And if it

" doesn't, if either one of those scenarios don't happen then
it is a Class A -misdemeancr.”

Speaker Kubik: “Representative Hoffman."

Hoffmad: "It is my understanding, Representative, I was the chief
Sponsor }ast year of this Bill and I believe this is the

same Bill as last year, isn't that correct? Hovever, there
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were some concerns regarding the language of last year's
Bill., I think that concerns have been cleared up, is that
right?”

Speaker Kubik: “Representative Cross.”

Cross: "Thank you, Nv. Speaker. Representative, you and I...you

- originally Sponsored this and added me as a Co-Sponsor last
yeaf. After that, Representstive, 1 ended up discussing
with the Senate, Senator Hawkinson, some of the specifics
of the ﬁill. And this is a result of working with him as
well as you and the States Attorney's Association. So it
may not be in the identical form as when you started out
but it's...ve think its been cleaned up now., And I do
appreciate your help on it.° '

Speaker Rubik: "Representative Hoffman."

Hotfman: “Thank you, Representative. I believe that this is...is
a goed Bill whose time certainly has come. 1 certainly

" think that...that this Act of hazing because of what the
courts have done and striking down the Act and subsequently
having to make some very serious changes to the law which
really enhance the penalty is very positive. I only wish
that we could go a little further and repeal the fact that
there still would be good time given with regard to
this...to this piece of legislation. -Still, I think it's a
good piece of legislation and I urge everybody to vote in
favor of it."”

Speaker Kubik; "The Chair-would remind the Body that —the —matter
is on Short Debate., We have a sufficient number of
individuals who requested that it be taken off the Order of
short Debate. Are there...is there any further discussion?
The Chair recognizes the Gentleman from Rock Islahd,
Representative Brunsveld.”

Brunsvold: "Thank you, Mr. Speaker. Will the Gentleman yield?"
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Speaker Kubik: “The Gentleman indicates he'll yield."

Brunsvold: ‘Represéntative Cross, where have you drawn the line.
Now give me an example because, you knov, we've gone
through most of us on this floor that have been through
hazing and the particular colleges we vhere in. Where have
you drawn the line on this hazing operation and you and 1
both know it's going‘to go on to some degree, where is that
line?”

Speaker RKubik: "Representative Cross.”

Cross: "Representative, I'm not trying to be evasive. I'm not
sure where the lipe is, it’'s going to be a matter for a
judge or a jury to decide. The language is fairly clear
that if...and 1I'll vead it as quickly as I can, A person
commits hazing, who knowingly requires the performance of

any act by a student or other person in a school, college,

university or other educational institution for. the purpose

of induction or admission to any group or organization. If
that act is not sanctioned or authorized by the institution
and the act results in bodily harm. I think it}s a pretty
early line, I think youite reaching fairly soon. And I
think back, I happen to be in a fraternity when I was in
college, and I look back at some of the things we did and
we probably crossed the line and were just fortunate. we
didn't have great hodily harm or death. S¢ I try to answer
your question, I think the line is drawn early. And
w— - {t...we've-got to do something to -stop -the deaths  and
they've been happening with some freguency around the State
of Illinois."
Speaker Kubik: “Representative Brunsvold."”
Brunsvold: "Well, everyone agrees with that Representative Cross.
No one wants £6 see any sgudents injured because of some

fraternity or sorority ritual and ve don‘t want that to
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happen. Yet we know that, that there are initiation rights
as part of this process. Are you sdying to me then
thﬁt...that if a college sanctions a fraternity or sorority
for an activity then that is okay? &and they can go through
a procedure of mental stress on individuals?”

Speaker Kubik: "Representative Cross.”

Cross: "The Bill...Representative, the Bill And you're asking a
good question and I'm not trying to aveid it. The Bill
does...avoid answering...the Bill does say that the
act...the act, if the act is not sanctiored or authorized
‘by that educational institution. So in énsver to your
guestion, I think it"s yes, But I'1l give you an example,
at Western where this young man died, it was a rugby team
and they gave this young man an incredibly large amount of
alcohol and he died from alcohol poisoning. He had over a
4.0 and the university didn't sanction it and it was an
event or an act that this rugby ¢lub did on their own and
it was an act that the young man had to perform in order to
get into the club., So under this Bill I think we
would...it would apply.”

Speakgr Kubik: “Representative Brunsvold,”

Brunsvold: "When I was at Augustana College we went through what
was called hell week. That's very much like what we're
doing now this week. We went through hell week. Is this
going to eliminate hell week?”

Speaker Kubik: "Representative Cross.”

. Crossy “Representative, I don't know if it's going to eliiminate

hell week but I think it reguires the fraternities and
sororities to take a stronger look at what they're doing
during hell Week. I went through hell week at Illinecis
Wesleyan because I couldn't get into Augustana, so I had to

go to Wesleyan, But I think we're all going...they're all
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going to have to take other...the Greek System as a whole
is going to havé to take a2 harder look at what their and
the universities at what they're sanctioning  and not
sanctioning. I don't think it necessary precludes héll
week but we're going to.have to lock at a littlg stronger

~ vhat we're allowing to go on during hell week.®”

Speaker Kubik: "Representative Brunsvold.”

Brunsvold: “Certain activities might be very harmless in their
proceedings. Example, rolling down hills, smoking cigars
under blankets and things like that. Those are pretty
harmless activities. I suppose some place down the line

_ Someone may have a problem with something like that, that
maybe totally unforeseen by anyone. Very harmless activity
that might result in a bodily injury of some sort. Now is
the-judge going to be able to decipher this situation?"

Speaker Rubik: T"Representative Cross.”

Cross: "Well, Representative, there is a requirement of
knowingly, or the language knowingly in this legislation
and you're going to have to prove that as a prosecutor and
I think the judge or the jury will have the opportunity to
make a decision as whether or not hazing is committed or it
takes place.”

Speaker Kubik: *Representative Brunsveld, you have about 18
seconds nov...Representative Mautino wishes to allot his
five minutes to Representative Brunsvold. Representative
Brunsvold."®

Brunsvold: “Thank you, Mr. Speaker. Just,..f'n just trying...”

Speaker Kubik: "Representative Brunsvold.®”

Brunsvold: "I'm just trying to define bhere, for the record
Representative Cross, vhat can be done and what cannot be
done because I feel that there ought to be some sort of a

initiation period in a fraternity or sorority. AaAnd I agree
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with you it shouldn't be harmful, ve don't want that to
happen, we don't want it to happen to anybody. But there
is a process that you go through that unites those
individuals. ?ach-pledge class, for example, has a unity
thing they go through and I don't want to stop that because
I think that's good. Can they still proceed to do those
unity things as pledge class? Because. I don't want to
eliminate all of that,"

Speaker Rubik: FRepresentative Cross,"®

Cross: "Joe I don't either and I think...I understand the point
you're making and I, as I said earlier, I went through the
same thing. ALl 1I...all this Bill attempts to do¢ is to,
not all, I think it is a significant Bill. It says, don't
cross that line fraternities, dravw in...let's bring in what
you've been doing. Giving an 18 year old kid a bottle of
vodka and a case of beer and putting he or she in a trunk
and saying drink this and then you can come out crosses the
line. Now we both know what we went through in hell week
and think some of that is allowable and should be. But
ultimately it going to be for a judge or jury to decide if
the line's been crossed. But this forces, as 1 said
earlier, some responsibility on the ©part of the
fraternities and sororities and colleges and universities
throughout the state,®

Speaker Kubik: “"Representative Brunsveld.®

Brunsvold: “Would— you envision the colleges and-universities-

getting together with the fraternities and sororities and
sitting down and putting together a policy to say what's
acceptable and vhat'ﬁ not acceptable?*

Speaker Rubik: “Representative Cross.”

Cross: "It possible they've been doing that already, they
probably should be doing it. I know that back when I was
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in school the nationsl organization of our fraternity did
just that and encouraged us to take another lock at what we
vere doing during hell week and all during pledge...the
pledge, you know, the semester pledgeship. I think the
universities need to maybe take a stronger'look and that's
a good suggestion.”

Speaker Rubik: "Representative Brunsvold.®

Brynsvold: "Thank you, Representative Cross. To the Bill, Mr,
Speaker.”™. '

Speaker Rubik: "Representative Brunsvold, proceed.”

Brunsvold: "I agree with Representative Cross that the colleges
and universities should sit down with their sororities and
fraternities and other groups and set down policy to what
is acceptable and what's not acceptable. And take the
responsibility, not go to the situation where anyone gets
hurt because we don't want that to happen. Yet we want
some flexibility here so0...s0 people, young people, can
through initiation rites which binds them to that
_fraternity or sorority and that's what it's all about.
That's part of the fun of being in college., And we should-
let them do that to a peint but no one on this floor, I
know, wants anyone to be hurt. So I'm going to support
your Bill, Repteseﬁtative Cross, with that explanation of
what we think they ought to dor"

Speaker Rubik: T“Further discussion? Before we proceed to further
discussion I would like to remind the Membership that when
2 Member is five minutes are up that a Member cannot
receive a yield of time from another Member unless that
Member is recognized. So, with that 1 would like to
proceed to Representative Novak. Representative Novak."”

Novak: “Thank you, Mr, Speaker, Ladies and Gentlemen of the

House, Hi, Tom. Tom, 1 recall that case in Western
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Illinois Oniversity and as you said at the beginning of
your presentation of your Bill that the judge found that
the current statute is vague, was that it?"
Speaker Rubik: “"Representative Cross.”

Cross: “"Representative, I don't remember if vague was the exact

word the judge used. He didn't think the current statute,

that's on the books now that was drafted in the early

1900's, under the facts of the case at Western he could not
find him guilty and as a result he...there vas no finding
of guilty on any of the hazing offenses, And 'there are
about 12,.,12 young men that were charged with hazing and
an alcohol related offense, After the first two were fouﬁﬁ
not guilty, my understanding in talking witﬁ the States
Attorney, is he didn't pursue on the...he didn't pursue the
others. And they pled to some, the alcohol related offense
but the judge said under the current law I can’t find them
" guilty."

Speaker Kubik: "Representative Novak."

Novak: "Yes, thank you, Representative. Is the current law,
granted I'm not an attorney here but I'm just curious on
some aspects of this Bill and I support it, I think your
idea is laudable, Is the current law or the proposed law
refer to anything about conspiracy?"®

Spesker Rubik: "Representative Cross.” _

Cross: "Phil, I don't think the word conspiracy is in the current
law. I'm looking now et a definition of it and I don't
remember, in looking at it or what I;m looking at now, that
wording in it or that phraseology.”

Speaker Kubik: "Representative Novak.®

Novak: "Well, thank you Representative, The reason why that word
came to my mind is because normally when these hazing

situations are brought forward, usually they're conducted .
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the death or the great bodily harm.”

Speaker Rubik: "Representative Novak,"

Wovak: “Thank you, Representative Cross, I appreciate that., One
other question I had for you., Have we been successful in
any other areas of the state in prosecuting any of these
hazing situations? Because I know, I think, a hazing
situation occurred at my alma mater, at Eastern Illinois
Uﬁiversity, were one student was thrown into some hazardous
toxic substance pit down thére and I think the school is
under...is being subjected to a lawsuit, I believe. But I
don't know if the States Attorney has brought any action
against some of the fraternity members. But can you recall
anyvhere: around the state where we've been successful in
prosecuting hazing incidents?®

Speaker Kubik: “Representative Cross.”

Cross: TRepresentative, that young man's woman was in committee
the day. we had. testimony on this Bill and I saw some
photographs of that young man. I don't believe and I don't

_want...don't hold me to this I don't want to swear to it
but I don't think the...she contacted the States Attorney's
office;," I: don't think:they wish to prosecute., I believe
that's what she told me, she didn't testify. I'm not avare
of any other cases. But it seemed like there was...it was
either...I believe I recall her saying that the States
Attorney didn't want to pursue this, but I'm not 100% sure
about that, Phil."

Speaker Rubik: _“Representative Novak.”

Novak: "Yés, Mr, Sps=aker, thank you very much, The Chair
recognizes the Gentleman from Cook, Représentative Lang.”

Lang: T"Thank you, Hr.ISpeaker. Will the Sponsor yield?"

SpeakerlKubik: "Sponsor indicates he'll yield.”

Lang: "Thank you. Representative, the fiscal note indicates,
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up to the Department of Corrections and I really don't know
the exact answer.”
Speaker Kubik: “Representative Cross, would you let

Representative Cross finish his answer. Representative

Cross,”

Cross: "I'wve concluded, Mr. Speaker."

Speaker Rubik: "Representative Deering, Representative Deering
wishes to allot his five minutes to Representative Lang.
Representative Lang, proceed,”

Lang: ™Thank you.r I want to continue on this discussion of truth
and sentencing. There vwvas an effort to put a Truth and
Sentencing Amendment on this Bill that would probably clear
this problem up, Representative. But apparently you...you
did not want that on your Bill because you sent that
Amendment off to some oblivion. But the quéstion is, on a
Class 1V felony probation is possible, isn't that correct?”

Speaker Rubik: "Representative Cross.”

Cross: *Representative, I1...1 think you're aware that probation
is an available sentence on a Class IV. You know, we're
talking about a young man that died in my community from a
hazing accident. And I understand the politics of this
place and ! can appreciate what you're attempting to do.
But there have been several incidences in this state where
young men and women have died in hazing accidents, This is
an attempt and think it's a good attempt, worked out by a
lot of people, to address a serious problem. And I think
this is a good solution to a serious constitutional problem
that all of us have faced. MNow I don't...this doesn't
affect, nor do any criminal laws in this state when we
start trying to clean them up, affect the centence. That's
a different part of the criminal statute. And if you vant

to talk about that another time, I'd be glad to, This isa
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Cross:

this Motion, there 64 voting 'yes', 49 wvoting ’'no', none
voting ‘present’. and the Motion is adopted,
Representative Cross to clese.” -

"Thank you, Mr. Speaker. Very briefly, the language in
the current statute or the current hazing statute, without
a doubt, has some constitutional problems.  For us to
adeguately address the current climate in colleges ve have
to rewrite the hazing statute., I think ¢this is a good
attempt at it, a lot of people have been involved on both
sides of the aisle as well as over in the Senate. 1 think
this is a goed attempt in addressing a ser;ous problem. I
think it's needed and 1 appreciate the questions I've heard
today. I think we addressed them adequately and I would
appreciate a ‘'yves' vote. And thank you for your time, Mr.

Speaker.”

Speaker Kubik: T"The question is, 'Shall House Bill 113 pass?’

Lang:

all those in favor of the.Bill shall vote 'aye'; all those
opposed shall vote ‘nay'. The voting is open. This is
final action, Have all voted who wish? Have all voted who
wvish? Have all voteé who wish? Mr, Clerk, please take the
record, On this guestion, there are 114 voting 'aye', none
voting 'no', none voting 'present'. And this Bill, having
received a Constitutional Majority, i%-  hereby declared
passed, For vhét reason does the Gentleman from Cook,
Representative Lang, arise?”

*Thank you...thank you very much,~Mr. Speaker. I noticed
on the last Motion to move the previous guestion that you
tried originally to do it on a voice vote and then decided
that it should be a roll call. I would like the record to
reflect that we will demand a Roll Call Vote in case we
forget to do it in a certain circumstance on every

procedural Motion this week. Thank you very much,”

142

A50




DEKALE POLICE DEPARTMENT
| - SUPPLEMENTAL INVESTIGATION REPORT
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DEFENDANT ____

COMPLAINANT sl e
oﬁr-umeneam lnveshg‘ahon N CASE DATE 11022012
o1 4 . 117712012
PAGE OF _ REPORT DATE

On November 6, 2072, at apmommély 10:45am, | spoke with Omav A_Salameh in
tha lobby interview room, at the Pol ce Department. | informed Salameh that jwanted

to speak with hin efgrence this incdent. | informed Satameh that he Js nol under arest .

and lree toleave ot snytime. | read him Miranda from a pre-printed Miranda Form, &nd
asked him if he understood his rights. Salameh stated he understood his fights, andhe
wanted an attorney present before questioning. | ended my interview with Satameh.

| retuned to the interview room and informed Satameh that his I frea ta leave, and thal
| would transport him back to'his residence. Satamah asked what was going to happen
at this point. 1 informed Salameh that at this ime we ara speaking with averyone that
was at the Fraternity during this incident, to determine whal had tappened. and £ fur
everyone has been cooperative. | informed Salameh that if chargss ars pursued, we do
not have a statement from him to consider. Salameh stated that he was et scared,

and he wants to speak with me about the incident without an attorney.

At approximately 10:49am, | proséntsd Satameh vith a Miranda Waiver Change Form,
and read this form out toud to hirn why he read atong. Salameh stated he wants to
speak with me about this incident. Salameh signed and dated this form, acknowledging

‘he now wanted to speak with me.

Salameh stated in summary. but 1ot vorbatim, the following: he is an active member of
the Pi Kappa Alpha Fraternity, olco known 3% tha Pikas. Salameh stated he isonthe
Pledge Board, of the Eraternity and holds the position of New Member Educator.
Salameh advised a duty of his position Is to provide new pledges with notices of
meetings and events. ' K

I'asked Satameh sbout the "ew pledyes and tho plodging process. Salameh advised
onte a piadge fils oul 1ha form that ic sentinto tha Nafional Chapter, they are members
of the Freternily. Salomen stoted the active members of the Fraternity know this, but
the plodges do nof know. Sglameh advised this inforeration is kept from the pledges,
bacaisa lhe adive members.do.not want ihe pledges to vialk in the door and say they
are active mémbers. Salameh a€vised the aciive muinbers want to-get to know the
pledges first, and know what kind of person they aro before they arcapt them as active
members. Salameh advised sometimog plodges drop out of the process, but this year
the pledges are & “solid” group. Salameh advisad the pledges are given the perception
that they have to go through the pledging process and complete Mg everts lo become
active members. :
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Salameh advised the event held on Thursday night, was "Greek Mom and Dad night.*
Salameh stated Steve Libert ran this event. Salameh stated Libert told him that he
would be in a room with a Greek Mom, Salameh stated Libert chose the rooms to be
used, and assigned active members to each room. Salameh stated Libsrt tnkd hin whal ~
room he was In. Salameh stated Libert told him the pledges wi be-qoing reom o room
. asking the members if they are their Greek Dad and Mom. Salamsh stated the pledges
were not told about the detalls of the event, butonly tha me, location, and atflre.
Salameh stated the pledges were told ata Pledge Mealing the wesk tefore, t be there
for this event. Salameh advised he believed all i pledges showed up r the ovont,
and belleves there are twenty pledges in all. Salameh adviced their Fraternity had this
event last year as well, and it was also organized by Libert. Salameh stated thisis a
common event within their Fratemity Chapter, and all their houses participate. Salameh
advised this event was brought back last year after not being held for three years prior.
Salameh stated the former President had a problem with this event, which is why it was

not held for three years.

| asked Salameh how the Greek Sons were chosen. Salameh stated the active i
members chose their Greek Sons days before the event, and the process was similar to
the NBA draft lottery. Salameh advised he got first pick, and chose his Greek Son.
Salameh advised most of the pledges did not knaw who their Greek Dads were, but his
Greek Son knéw, because they were already close friends. All of the active members
participating knew who their Greek Sons were before the event. Salameh stated being
a Graek Dad is like being an advisor for the pledge, and to assist them with issues or

help with tests.

| asked Salameh about the night of the event. Salameh stated he was in his room,
which is room 17. Salameh stated Pat Meml, Isaiah Lott, and Andrew B. were the
other active members assigned to this room.. Salameh advised he bought alcohol for
himself, but did not purchase any alcohol for this event. Salameh stated Lott brought
his own bottie ‘of alcohol. Salameh advised the pledges came into their room In groups.
Salameh advised they had the pledges sit down in the room, and they asked the
pladaes questons. Satameh advised they asked the pledges questions Iike, “who do
they like the most?” and “who do hey like the least?® Salameh advised they did not ask
the pledges yes of no 5yB questius, and cid not make them consumae the shots if they
answered Il gueslion wiong. Satamoh advised they had shot glasses in the room,
and poured the pledges shot glasses of Vodka mixed with pop. Salameh advised he
knew other rooms wers pouring shots and giving them to the pledges. Salameh
advised they mixed the shots, because they knew the pledges were coming in their
room later on in the event, and did not want to give them too much. Salameh stated
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after a while they were pouting mostly pop i the shot glasses and adding only o eplash

of alcohol. Salameh agvised they had shots poured ond roady bafore the pladgas

antered the room. Salameh advicod the pladges ware tald at the beginning of the evanl
that they were going to have a good time, ard o participate until twey coultn't anymore.
Salameh advised there wefe no set rules to this event, and what oceurs i sach room.

to.

| asked Salameh if he observed any pledges getting clck during the event. Salamet

Salameh stated the pledges could stop consuming alcohollc beverages If they wanled

advisad he obscrved gt least 5-8 pladgas getling sick Satameh advised he does not

romatmber afl of tha pledges he observed gelting sick, but refnembers Comsy J. and

Brian C getling sicikc Salemeh advised this event wasn'ta party atmosghere type event,

and was over within a [ew hours. Salsmeh advised he remained sober unfil

approxmately 2am, and peridicaly chacke) on the pledges in the house. Salameh

advised same of the pladges wera slesping In the kitchen. Salameh advised he

clusXed an Dave Eogunborger tiive. Salameh advised he never had a conversation

vith anyona throughout tha night gbout gelting any of the pledges help.

| asked Salamieh about Bogenberger. Satameh advised Hogenbenger cama tnto biis
room with Sean Peiffer and Jon Davila. Satameh uid 1ot remernbres whet timo thoy
came into his room. Salameh stated Bogsnberger, Plol¥or, and Davila wers alt
ntodcated. Salamsh advised thoy ware not the most infaxicated pledges that he

observed oome into his room  Salamah edvised Dan Joske was the most intoxicated
plodge, who antarad his oo, Salameh advised they had Jeska lay down in his room

for 15 minutes. Salameh advised he observed Bogenberger later on after the event
was over. Salameh advised he ard Frank Rizzo observed Bogenberger at
appro¥imately 10:30pm, i the nal. Salumeh stated Bogenberger was drunk and

laughling at this tirre. Saiameh steted he ohserved another pledge pick Bogenberger up

and take him to bed.

1 spoke with Saameh about the pledge pracess for this event. Salameh admitted the

pledges telieved this was a mandatory mesting. Salameh stated ali of the pledges .

knew they had {6 be et the Fralemity 3t 3pm. Salameh advised the event s set up SO

the pledgashave © gi v exch room and ack the members if they were their Greek

Dud. The aclive membor would -eply, “No take a shot” if they were not the pledge’s

Groek Dad. { asked Salameh if it was acourate that this event is a drinking event, in

which the pledges are supposed to consume alcoholic beverages. Salameh advised

this is correct. | asked Salameh if the pledges are made to believe they had to

participate In this event. Salameh advised that the piedges are made to belleve that if
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they didn't participate In the event, they would not become active membars of the
Fraternity. Salameh advised some pledges had excuses not to consume alcohol,
because of medical conditions. Salameh advised those pledges with medical conditions
did not consume alcohol and were informed that they did not have to consume alcohol
during the event. Salameh advised if a pledge, who did not have an excuss, chose not
to consume the alcoholic beverages he could do so, but they would probably tell him
“what the hell is wrong with youl’ o

for their bowling ciass. Salameh advised Libert advised he had to get socks and asked
Salameh to go to his room with him. Salameh advised when they walked Into Libert's
room, Libert told him Bogenberger had a test today, and that they shouid wake him up.
Salameh advised he observed Bogenberger lying on a bed in Libert's room. Salameh
stated he shouted, “Dave wake up, you missed your testl” Satameh advised
Bogenbérger did riot respond, % o wont to touch him, Salaeh stated he touchrd,
Bogenberger and feit he was very stiff, and hig finger Ups were black Salemeh sdvised
he observed Bogerbeger's sm was stifl and froze in a specific posdion, Safameh
advised he thought Bogenberger was dead. Salameh stated he called for Isaiah Lo,
who entered the room and helped him roll Bogenberger over. Salameh advised he and
Lott rolled Bogenberger over, and when he saw Bogenberger's face, he knew he was
dead. Salameh advised he then woke up everyornie in the house while someone
contacted the police.

Salameh voluntarily completed a written statement. Salameh's written statement was
submitted with this report.
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On 11-08-12 Datective Woodruff and | met with Alex Jandick at his residence, the Pi Kappa
Alpha fratemily. | had previously interviewed Alex on 11-02-12. | asked Alex if he would come
to the police depariment to speak with me further about this case. Alex agreed to come with us
voluntarily. | advised him that he was not under arrest and he was not handcuffed. We drove
him to the police department. | spoke with Alex in the detective's Interview room. | advised Alex
of his Miranda Rights at 9:15 a.m. He waived his rights and agreed to speak with me. He
completed a written walver which is attached to this report. .Alex advised that he would be
completely honest with me about the defails of this case. . :

Alex advised me the following in summary: In the past, the fraternity had hosted a Greek mom
and dad night which was a tradition. The fratsmity stopped hosting the event around the N.LU.
shooting in 2008. The fraternity has been having problems retalning pledges so it was decided
last schoal year that they would start up the event again. Steve Libert heiped to organize the

avent last year which was held in the basement of the fratemity house, Alcchol was provided to
_ the pledges but they had the ppﬁon to consume It or they could say no. )

This year Steve Libert was again in charge of the event and Alex authorized the event to be
held. Libert set the date of the event and decided that the pledges would go room to room
every ten minutes in a progressive mixer. There were two or three sets of Greek parents in
each room. The pledges were asked different question in gach room. The questions were
about the fraternity as well as some that wers nonsense. The active members who had a Greek
pledge son were expected to buy and provide alcoho! for the pledges. If the active member was
under age, they would get someone else to buy the alcohgl for them.

He said that he arrived home around 7:45 p.m. and the pledges were In the dinning room. He
sald the event was mandatory for the pledges lo attend. He later learnied that the pledges were
told by Steve Libert what rooms fo go to and that they could drink if they wanted. He said that
Steve Libert gave each of the pledges a cup which they were supposed to use for the night. He
described that the cups were between four and six ounce sized cups. He said that most of the
afcohol that was served was vodka, He explained that the pledges had the option to drink and
were told fo do so if they answered a question wrong. He said that he was In'room nine for a
period of time. While in the room he saw Dave pour himself half a glass of vodka. He toid Dave
to mix it with coke. He said Dave also lost his cup atone point and Alex offered him another but
Dave did not fisten.

1 asked Alex what rooms he went in during the night. He said that he was moving around
through out the hall and did not really stay in any of the rooms. | asked what active members
were in room nine. He sald that Jon Wallace and Nick Sutter were In the room and that Nick
was pouring the drinks for the pledges. Alex said that at one point he helped put Estefan’s
pledge to bed because he was throwing up. He safd he had vomit in his hair which he heiped

- clean up. He also helped pull up his pants. He contemplated taking this subject to the hospital

because he was so intoxicated. He said that there were more that five pledges who were
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throwing up. He said that the pledges had been trying to impress the active members by
drinking so much. He was asked if thera were any drinking games. He did not see any of these
games being played but assumed this did go on. He saw two pledges passed out in the dining
room, one passgd out in the foyer, and a second in the foyer that had vomited and passed out.
He said that e and Nsenzi helped carry one piedge upstairs to the dining room where they put
him to bed. He made the commant, "It was shit show”.

Alex sald that he had consumed six or seven beers himself. He said that he has a portable
breathalyzer which showed his breath alcohol content to be .13. He slowed down drinking and
conducted "damage controf” starting at about 14:00 p.m. He said he helped make sure that the
pledges were all sleeping on thelr sides. He then went back to his room and drank with friends.
He said that when he was in his room he mixed the drinks so they were weak s0 that nobody

would get too drunk.

| asked him how the pledges acted that night. He said that they were excited and were trying 1o
impress thelr parents. | asked If he thought that they feft pressured to drink. He sald thatii he
was In their shoes he would have felt pressured. | asked him what would happen if the pledges
did not drink. He sald that they would have been called “Pussy® if they did not drink but they
would not be forced. He said that the pledges probably got the jmpression that they had to drink
that night. He reiterated that some poured their own drinks at timas, but at other times an active
member would pour the drink for them. He said many of tha pledges drank a [ot of gicoholin a
very short amount of time. . .

| asked when the pledges had been nofified that they had to attend the event. He said that they
would have been told at the pledge meeting the previcus Tuesday, *Most fikely”, | asked when
hs found out that Dave had died. He <aid that on Friday moming, he noticed that he had three
missed calls on his phone from Omar. He noticed this at 8:45 a.m. He then got another call
and was toid that a pledge had died. He said that when he got upstairs the paramedics were
aiready there. He said that he leamed that Steve Libert had found Dave deceased.

1 asked him how many groups of pledges he saw rotate through room nine and he said three or
four groups. He said that each pledge had on average between 20 and three shots of alcohol
from the cups that Libert had given them. | asked him which active members were assigned to
each room. He said he asked Steve Libarl for a list but Steve did not have this ready forhim

t He sald that thers was no real system as to who was 1o be in a room, it was whoever
wanted to open up their room which they had volunteered to do when Libert asked for
volunteers. Alex did say that he and others active members were in the hallway directing

pledges to go to various rooms.
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1 asked about the executive members in the fratemnity. He said the following peop!e were
executives: |

-President: Alex Jandick :
-imternal Vice President: John Hutcherson
-External Vice President J.P.Harvey
-Treasurar: John Hutcherson

-Secretary: Pat Merrill

' -Man-at-large: Tom Costelio

-Sgt. atarms: Ray Rosemier
-Pledge Tralner; Omar Salemeh

Alex agreed to complete a video statement. The original DVD was later placed into evidence.
See property sheet. He subsequently agreed to contact various active members and aranged
for them to coma in to speak with officers. He remalned highly cooperaﬂve during the entire
time 1 dealt with him. 1then drove him home.
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