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NATURE OF THE CASE

The plaintiff, Paul ]. Ciolino (“Ciolino”), filed suit against a number of
defendants for defamation, false light invasion of privacy, intentional infliction of
emotional distress (“IIED”), and civil conspiracy in connection with statements
that were published in a documentary film, a press conference, a book and a blog.
Ciolino’s claims against this defendant, Terry A. Ekl (“Ekl”), relate to three
statements that Ekl made in the documentary film. The trial court dismissed all
claims against all defendants as being barred by the statute of limitations. The
Appellate Court reversed the dismissal orders entered relative to Ekl and a

number of his co-defendants.

ISSUES PRESENTED FOR REVIEW

1. Whether the Appellate Court erred in applying the discovery rule to
defamation and false-light claims where the publication that contained the
allegedly-defamatory publication —a documentary film that premiered over one
year before Ciolino filed suit—was open to the public and was neither concealed
nor inherently undiscoverable or unknowable.

2. Whether the statements attributed to Ekl are not actionable under
Illinois law and, as such, the trial court’s order dismissing Ciolino’s claims against
Ekl should be affirmed based on Ekl’s legal defenses to Ciolino’s defamation and

false-light claims.
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JURISDICTION

This Court has jurisdiction over this appeal pursuant to Supreme Court
Rules 301 and 315. On January 22, 2019, the trial court entered an order dismissing
all of Ciolino’s claims, including his claim against Ekl. Ciolino filed a Notice of
Appeal on January 24, 2019. The Illinois Appellate Court, First Judicial District,
First Division, issued its original opinion on January 13, 2020. The Appellate Court
reversed the trial court’s dismissal order as to all defendants except one, Anita
Alvarez. Ciolino and Defendants Andrew Hale and Whole Truth Films filed
petitions for rehearing. The Appellate Court denied all petitions for rehearing as
moot on March 9, 2020, and issued a new opinion on March 16, 2020. On May 26,
2020, EKkl filed a timely petition for leave to appeal within 70 days of the Appellate
Court’s March 16, 2020, opinion and judgment, in accord with the March 24, 2020,
order entered in In re: Illinois Courts Response to COVID-19 Emergency, M.R. 30370.
On September 30, 2020, this Court granted Ekl’s petition.

STATUTES INVOLVED

735 ILCS 5/13-201 provides:
Defamation--Privacy. Actions for slander, libel or for publication of
matter violating the right of privacy, shall be commenced within one
year next after the cause of action accrued.

740 ILCS 165/1 provides, in pertinent part:
No person shall have more than one cause of action for damages for

libel or slander or invasion of privacy or any other tort founded upon
any single publication or exhibition or utterance, such as any one
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edition of a newspaper or book or magazine or any one presentation
to an audience or any one broadcast over radio or television or any
one exhibition of a motion picture.

STATEMENT OF FACTS

The Underlying Factual Background

This case stems from the 1982 murder of Jerry Hilliard and Marilyn Green
in Chicago. (R. C32; A.21.) Anthony Porter was convicted of the murders based on
eyewitness testimony and was ultimately sentenced to death. (R. C32; A.21.) Based
on the actions of Professor David Protess (“Protess”) of Northwestern University’s
Medill School of Journalism, a team of Protess’s journalism students, and Plaintiff
Ciolino, a licensed private investigator, Porter was eventually released and
another man, Alstory Simon (“Simon”), was convicted of the murders. (R. C31;
A.20.)

After Simon filed an unsuccessful pro se petition for post-conviction relief,
he hired attorneys Ekl and James Sotos (“Sotos”) to assist in his post-conviction
efforts. (R. C40, C933-C47, C949-C954; A.29.) Ekl and Sotos filed a successive post-
conviction petition asserting Simon’s actual innocence on the basis that the two
witnesses who had implicated Simon for the murders, Simon’s ex-wife and her
nephew, had recanted their statements, explaining that their false statements were
a product of promises made to them by Protess. (R. C1191-C1192, C1198-C1199.)
Ekl and Sotos’s post-conviction petition was unsuccessful, (R. C40, C1181-C1215;

A.29), but the Cook County State’s Attorney’s Office conducted a lengthy
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investigation into the circumstances surrounding the conviction and ultimately
moved to abandon all charges against Simon. (R. C829.) The circuit court granted
the motion, vacated all charges against Simon and released him from custody in
2014. (R. C829))
Simon’s Federal Civil Rights Lawsuit

In 2015, Simon filed a lawsuit for malicious prosecution against Protess,
Ciolino and others in the United States District Court for the Northern District of
Illinois. (R. C24; A.11.) On April 27, 2016, Ciolino filed a counterclaim against
Simon and a third-party complaint against all defendants in the instant action,
including Ekl. (R. C58-C60; A.47-A.49.) Ciolino’s subsequently-amended
complaint asserted claims for defamation, false light, civil conspiracy and
intentional infliction of emotional distress. (R. C58-C60; A.47-A.49.) On January 3,
2017, the district court dismissed Ciolino’s complaint for lack of subject matter
jurisdiction. (R. C25; A.14.)

Ciolino’s State Court Lawsuit

On January 2, 2018, Ciolino re-filed his complaint in the Circuit Court of
Cook County, Illinois. (R. C22-C72; A.11-A.61.) Ciolino’s claims against Ekl stem
from three allegedly “false and defamatory” statements that Ciolino alleged Ekl
made in the documentary film, A Murder in the Park. According to Ciolino, Ekl said
the following in the documentary:

o “They stay on people to try to finally get something out of them that fits their

theory of who they think did the case.” (R. C54; A.43.) (Emphasis in
original.)
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e “So that seems to me to be part of their M.O. They'd go to impoverished
people who don't have a lot of money, make them promises and basically

get them to recant.” (R. C54; A.43.)

e “Ciolino got the confession and then handed him over to his office mate
and his own personal attorney to represent him and tell him that he had to

plead guilty.” (R. C57; A.46.)

Count I of Ciolino’s complaint was directed all defendants with the
exception of Martin Prieb and asserted defamation claims based on thirty
statements, including the aforementioned statements attributed to Ekl, made in
the documentary. (R. C53-C60; A.42-49.) Count IV was directed at all defendants
and asserted claims for false light invasion of privacy based on the allegedly
defamatory statements identified in Counts I, II and III, including the three
statements attributed to Ekl in Count I. (R. C66-C67; A.55-56.) Count V was also
directed at all defendants and asserted a claim for intentional infliction of
emotional distress, incorporating all prior and subsequent allegations of the
complaint therein. (R. C67; A.56.) Count VI was directed at all defendants, as well,
and asserted a claim for civil conspiracy, again incorporating all allegations of the
complaint therein. (R. C70-71; A.59-60.)

The Motions to Dismiss and Dismissal Order

On July 30, 2018, EKkl filed a motion to dismiss Ciolino’s claims pursuant to

735 ILCS 5/2-619.1. (R. C708-C846.) In addition to other arguments, Ekl asserted

that Ciolino’s claims were time-barred as Ciolino failed to file suit in federal court

prior to the expiration of the one-year statute of limitations. (R. C712-C714.) All co-
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defendants also moved to dismiss asserting, inter alia, the statute of limitations as
an absolute bar to Ciolino’s claims. (R. C316-C320 (Alvarez); R. C533-C702
(Crawford); R. C847-C1024 (Sotos); R. C1025 (Hale and Whole Truth); R. C1667-
C1710 (Prieb); R. C1721 (Simon); R. C1726 (Delorto).)

Ekl and Christopher Rech (“Rech”), a member of Whole Truth Films,
attested to the following in unrebutted affidavits submitted in connection with
motions to dismiss:

Rech attested to the fact that Whole Truth Films created the documentary
film in 2014. (R. C1056.) The documentary premiered on November 17, 2014, at
DOC NYC. (R. C1056.) DOC NYC is America’s largest film festival. (R. C1056.)
Before the premiere, the documentary was advertised and mentioned in several
different media outlets, including the Chicago Sun-Times, the Chicago Tribune,
Fox News, and the Jacksonville Journal-Courier (Illinois). (R. C1056-C1058.) Rech’s
affidavit attached copies of the articles, all of which are dated on or before
November 2, 2014. (R. C1056-C1058, C1060-C1070.) Also before the premiere, the
documentary was advertised on Twitter and via other media outlets such as
IndieWIRE, Variety, and the Villager. (R. C1058.) After the premiere, multiple
media outlets, including the Chicago Sun-Times and VOX, reported on the
documentary. (R. C1058.) The documentary subsequently played to sold-out
audiences at the Cleveland International Film Festival from March 24-26, 2015. (R.
C1058.) Per Rech, the documentary was not hidden; rather, it was actively

advertised so people would go see it. (R. C1059.)
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Ekl attested to the fact that he personally attended the premiere of the
documentary in November 2014 at the 2014 DOC NYC film festival in New York,
New York. (R. C842.) The showing was open to the public. (R. C842.)

Ciolino attached his own affidavit to his response in opposition to the
multiple motions to dismiss. (R. C1973-C2067, C2121-C2123.) Therein, Ciolino
stated that he was not aware of the existence of the documentary as it was being
shown in New York in 2014 or of any of the articles or other media promoting the
documentary at the time. (R. C2122.) He was also unaware that the documentary
was shown in Cleveland in March 2015. (R. C2123.) Per Ciolino, he did not learn
of the documentary’s existence until after it was shown at the Gene Siskel Film
Center in Chicago in or around July 2015. (R. C2122-23.)

On January 22, 2019, the circuit court ruled that Ciolino’s claims against EkI
and the other defendants arising from the documentary were time-barred, as the
documentary premiered over a year before Ciolino filed suit. (R.C2209-18). The
trial court did not address the defendants’ various arguments that Ciolino’s claims
were not actionable as a matter of law.

The Appellate Court Decision

On March 16, 2020, the Appellate Court affirmed in part, reversed in part,
and remanded to the circuit court for further proceedings. 9 100-01. The
Appellate Court concluded that there exists a question of fact that precluded a

determination as to when the statute of limitations began to run as to all
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defendants other than former Cook County State’s Attorney Anita Alvarez. 9 51-
68.1

In reaching its decision, the Appellate Court recited the foundational rules
that govern the timeliness of defamation and false-light claims. Such claims are
governed by a one-year statute of limitations that begins running upon the date
that the cause of action accrued. § 42, citing, 735 LCS 5/13-201 and Moore v. People
for the Ethical Treatment of Animals, Inc., 402 Ill. App. 3d 62, 73 (1st Dist. 2010). The
general rule in Illinois is that the “statute of limitations for defamation and false
light claims generally accrues at the point that the statements are published.” 9 52,
citing Moore, 402 Ill. App. 3d at 73.

The Appellate Court cited to Peal v. Lee, 403 Ill. App. 3d 197 (1st Dist. 2010),
for the proposition that “[w]hile we have previously acknowledged that there is
some uncertainty about what circumstances should cause us to apply the
discovery rule in defamation cases, we have explained that we will not ordinarily
apply the discovery rule in defamation cases unless the publication is hidden,
inherently undiscoverable, or inherently unknowable.” 9§ 52.

Citing to this Court’s decision in Tom Olesker's Exciting World of Fashion, Inc.
v. Dun & Bradstreet, Inc., 61 111.2d 129, 136-37 (1975), which the Appellate Court

identified as the “supreme court’s seminal case on the issue” as to when the

I Citations not to the record, in the format “§ _,” are to paragraphs of the Appellate
Court’s opinion, Ciolino v. Simon, 2020 IL App (1st) 190181, A.65-A.97.
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discovery rule should apply in defamation cases, the Appellate Court held that
“when a plaintiff does not know and cannot reasonably know about the existence
of material defaming him, the cause of action accrues at the time the plaintiff
knows or should know that the defamatory material exists.” 49 54-55.

Based on the foregoing principles, the Appellate Court framed the issue
before it in this case as “whether, under the circumstances presented, the nature
of the publication was such that knowledge sufficient to trigger the statute of
limitations should be imputed to Ciolino because of the putative availability of the
information.” q 55. The Appellate Court further framed the issue for review as
“whether the premiere of “A Murder in the Park” in New York, along with the
attendant press coverage, was a sufficiently prominent medium that it could be
equated to a mass media publication that would proscribe the application of the
discovery rule.” § 56.

The Appellate Court acknowledged that, in this case, “the existence of the
film was not necessarily hidden,” but concluded that the content of the film, unlike
traditional “mass media” communications, was “undiscoverable to any unwitting
member of the general public *** including Ciolino” as it “was for a relatively small
number of people at an event 800 miles away from the allegedly defamed subject,”
9 57, and “was shown to a small audience in one city and was available for a couple
of hours.” q 59.

Based on the foregoing, the Appellate Court concluded that there is an

“unresolved fact question” whether either “Ciolino [or] anyone other than those
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in the theater [at the New York premiere] on November 17, 2014 had access to the
allegedly defamatory statements that were published that day” and that “there are
questions about what Ciolino could have possibly discovered even if he was
completely diligent.” 9 57, 62.

The Appellate Court further acknowledged that it had the power to affirm
the dismissal order on any grounds found in the record, and that the arguments
presented by the defendants on some of those points —including arguments that
the complained-of statements were statements of opinion —“are questions of law
that [the Appellate Court] would review de novo on appeal,” but nonetheless
declined to address Ekl’s and other defendants” arguments on those points. §81-
84. Characterizing the issues presented by such arguments as “thorny,” the
Appellate Court concluded that the “trial court is the appropriate forum for these
issues to be hashed out for the first time.” 9 82, 85.

STANDARD OF REVIEW

A motion to dismiss pursuant to 735 ILCS 5/2-619 (“Section 2-619”) admits
the legal sufficiency of the plaintiff’s complaint, but asserts an affirmative defense
or other matter that avoids or defeats the plaintiff’s claim. Barber v. Am. Airlines,
Inc., 241 111.2d 450, 455 (2011). Section 2-619(a)(9) provides for dismissal of a claim
if it is barred by an affirmative matter. Abruzzo v. City of Park Ridge, 231 111.2d 324,
331 (2008). The defense that a matter is barred by the statute of limitations is

appropriately raised in a Section 2-619(a)(5) motion to dismiss. Moore v. People for

10
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the Ethical Treatment of Animals, Inc., 402 Ill. App. 3d 62, 73 (1st Dist. 2010). The
grant of motions to dismiss pursuant to Section 2-619 present questions of law that
an appellate court will review under a de novo standard. DeLuna v. Burciaga, 223
111.2d 49, 59 (2006).

A motion to dismiss pursuant to 735 ILCS 5/2-615 (“Section 2-615")
challenges the legal sufficiency of a complaint. Bonhomme v. St. James, 2012 IL
112393, q 34. The court will accept as true all well-pleaded facts in the complaint.
Id. “The critical inquiry is whether the allegations of the complaint, when
construed in the light most favorable to the plaintiff, are sufficient to establish a
cause of action upon which relief may be granted.” Id. The appellate court’s review
of a dismissal under Section 2-615 is de novo. Gagnon v. Schickel, 2012 IL App (1st)
120645, 9 18.

ARGUMENT

Until the Appellate Court issued its opinion in this case, Illinois courts
followed a bright-line rule with an objective basis to determine when the statute
of limitations would begin running relative to a defamation or false-light claim.
With a sole, limited exception, such claims would accrue, and the statute of
limitations would begin running, on the date that the complained-of material was
first published. The sole exception has been for publications that are concealed,
inherently undiscoverable or unknowable. Only under such circumstances would

the discovery rule be applied to ascertain when the statute of limitations began

11
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running. Under the longstanding formulation, which is consistent with the
legislative framework as set forth in the statute of limitations and the statutory
single publication rule, a determination as to whether a claim is time-barred could
typically be made at the outset of litigation based on an undisputed initial date of
publication.

The Appellate Court’s decision eliminates the need to look to the
publication date and turns the limited exception into the rule of universal
application. Based on the Appellate Court’s decision, a determination whether a
defamation or false-light claim is timely will necessarily involve a factual inquiry
as to when the plaintiff knew or should have known of the allegedly-defamatory
material.

The Appellate Court’s decision is a drastic departure from what had been a
well-settled general rule adopted by this Court: A defamation or false-light claim
will accrue, thereby causing the statute of limitations to begin to run, on the date
of publication, with a limited exception for cases in which the publication was
“concealed, inherently unknowable or inherently undiscoverable,” in which case
the discovery rule shall be applied. Peal v. Lee, 403 Ill. App. 3d 197, 207 (1st Dist.
2010) (quoting Blair v. Nevada Landing Partnership, 369 11l. App. 3d 318, 326 (2d Dist.
2006)).

By making the discovery rule not just the general rule but the only rule, the
Appellate Court not only abrogates the bright-line test followed by courts in

Illinois for decades, but it has usurped the legislature’s authority in two
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independent respects. First, the Appellate Court’s decision renders effectively
meaning]less the legislature’s decision not to incorporate a discovery rule into the
statute of limitations, 735 ILCS 5/13-201 (“Section 13-201”). Second, it seriously
undermines the legislature’s enactment of the single publication rule, codified in
740 ILCS 165/1.

The Appellate Court’s formulation of the analysis necessary to identify the
commencement of the statute of limitations would result in a slippery slope. By
making the discovery rule the only rule, the timeliness of lawsuits based on
statements made in certain publications (publications of the sort to which the
discovery rule has never been applied, like television news and newspaper
articles), would be adjudicated on a factual, case-by-case basis. Courts would be
forced to determine whether the particular circumstances concerning the nature
of the publication and the plaintiff's exposure thereto are such that the plaintiff
should be deemed to have had constructive knowledge of the publication. Courts
would be asked to assess whether the publication was directed to the plaintiff or
a group of people of which the plaintiff is a member, rather than simply identifying
whether the publication was accessible to the public at large. Nearly every
defamation lawsuit, even those founded upon statements made many years prior,
would be able to survive timeliness challenges brought via motions to dismiss and
for summary judgment. The cost of defending against stale and spurious claims
would increase significantly and the chances that such claims will proceed to trial

would increase exponentially.
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The Appellate Court’s decision also merits reversal on a second basis. In
reversing the dismissal of Ciolino’s claims against Ekl, the Appellate Court
declined to rule on whether statements attributed to Ekl were actionable as a
matter of law. By declining to rule on these issues, the Appellate Court acted
inconsistently with the principle that free-speech protections should be addressed
as a matter of law at an early stage of litigation in order to avoid the chilling effects
of drawn-out, costly litigation.

I.  THETRIAL COURT RULED CORRECTLY WHEN IT DiSMISSED CIOLINO’S CLAIMS
PURSUANT TO THE ONE-YEAR STATUTE OF LIMITATIONS WHERE THE

DOCUMENTARY FILM PREMIERED OVER ONE YEAR BEFORE CIOLINO FILED
SuIT.

A. Ciolino’s defamation and false light claims were barred by the
statute of limitations as of the date that Ciolino filed suit in
federal court.

Under Illinois law, the statute of limitations for a claim for defamation is
one year from when the cause of action accrued. 735 ILCS 5/13-201 (“ Actions for
slander, libel or for publication of matter violating the right of privacy, shall be
commenced within one year next after the cause of action accrued.”). The one-year
limitations period also applies to claims of false light invasion of privacy. Bryson
v. News Am. Publications, Inc., 174 111.2d 77, 105 (1996).

Unlike many other statutes of limitations, the legislature did not write a
discovery rule into Section 13-201. 735 ILCS 5/13-201. Compare 735 ILCS 5/13-213
(statute of limitations for product liability actions begins running in certain cases
when the plaintiff knew or should have known of an injury); 735 ILCS 5/13-214

(statute of limitations for lawsuits arising from construction activities begins
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running when the plaintiff knew or should have known of the complained-of
action); 735 ILCS 5/13-214.2 (statute of limitations for accounting claims begins
running when the plaintiff knew or should have known of the complained-of act
or omission); and 735 ILCS 5/13-214.3 (statute of limitations for legal malpractice
claims begins running when the plaintiff knew or should have known of an
injury).

Illinois courts interpreting Section 13-201 have long and consistently held
that a cause of action for defamation accrues, and the statute of limitations begins
to run, on the date of publication of the allegedly-defamatory material. Winrod v.
Time, Inc., 334 1ll. App. 59, 66-67 (1st Dist. 1948); Tom Olesker's Exciting World of
Fashion, Inc. v. Dun & Bradstreet, Inc., 61 111.2d 129, 131-32 (1975); Bank of Ravenswood
v. City of Chicago, 307 1ll. App. 3d 161, 167 (1st Dist. 1999); Moore v. People for the
Ethical Treatment of Animals, Inc., 402 1ll. App. 3d 62, 73 (1st Dist. 2010).

In order to render defamation of any kind actionable, there must be a
publication thereof by the author or by his or her authority. Libert v. Turzynski, 129
Il. App. 2d 146, 150 (1st Dist. 1970). Communication to any third party satisfies
the publication requirement. Popko v. Continental Casualty Co., 355 Ill. App. 3d 257,
264 (1st Dist. 2005). As such, any act by which defamatory matter is communicated
to someone other than the person defamed is a “publication.” Missner v. Clifford,
393 Ill. App. 3d 751, 763 (1st Dist. 2009), cert. denied, 130 S. Ct. 3355 (2010).

In Tom Olesker, the appellate court adopted a narrow exception to the

general rule that the statute of limitations begins to run on the date of publication.
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There, the court applied the discovery rule to toll the statute of limitations where
an allegedly-false credit report was published to a select group of individuals who
subscribed to the defendant’s credit-reporting service and for which re-publication
to non-subscribers such as the plaintiff was prohibited. Tom Olesker, 61 111.2d at
131-32. In applying the discovery rule, the court cautioned that it would have only
very limited application. Id. at 137-38. It distinguished the dissemination of the
credit report to a private group from publications of material “for public attention
and knowledge” such as so-called “mass media” publications. Id. The court held
that defamation claims premised on statements contained within “mass-media
publications, including magazines, books, newspapers, radio and television
programs are not subject to the discovery rule because they are readily accessible
to the general public” and therefore could not be considered hidden, inherently
undiscoverable or unknowable. Id. at 137-38.

Relying on Tom Olesker, subsequent decisions have articulated that, as a
limited exception to the general rule, the discovery rule will apply only where the
publication was “hidden, inherently undiscoverable, or inherently unknowable.”
Blair v. Nevada Landing Partnership, 369 Ill. App. 3d 318, 326 (2d Dist. 2006); Peal v.
Lee, 403 I11. App. 3d 197, 207 (1st Dist. 2010) (quoting Blair). In one such case, Winrod
v. Time, Inc., the court held that the statute of limitations for a defamation claim
based on an allegedly-defamatory statement appearing in a magazine began to
run on the date upon which the magazine was first disseminated to the general

public. Winrod, 334 I11. App. at 65. The court did not consider whether the plaintiff
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had himself been given a copy of or was otherwise made aware of the publication.
Id. The only relevant factor was when the magazine was first published. Id.

Here, it is undisputed that A Murder in the Park —the documentary that
contains the allegedly-defamatory statements — premiered at the 2014 DOC NYC
festival in New York in November 2014 — well over a year before Ciolino first filed
suit in federal court. (R. C842, C1056.) The DOC NYC festival was not a small,
private gathering. Rather, it was America’s largest documentary film festival and
was open to the public. (R. C1056, C842.) Nor was the festival kept hidden; it was
advertised and discussed ahead of time in multiple large, national media outlets
as well as a smaller Illinois outlet. (R. C1056-C1058.) It was advertised on Twitter.
(R. C1058.) Multiple media outlets reported on the documentary in late October
and early November 2014, after it was shown in New York. (R. C1058.) It is also
undisputed that the documentary was shown at a second film festival, the
Cleveland International Film Festival, from March 24-26, 2015. (R. C1058.)

The documentary was advertised, reported on, and shown at two different
film festivals between November 2014 and March 2015. Ciolino first filed claims
against Ekl and his co-defendants in federal court in April 2016 —well over a year
after the documentary was shown in multiple locales. Because Ciolino’s claims
were not filed until over a year after publication, Ciolino’s claims are barred by the
statute of limitations.

Despite the undisputed factual record as to the date of the documentary’s

premiere and the public nature thereof, the Appellate Court found a question of
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fact, thereby reversing the order dismissing Ciolino’s claims against Ekl. In so
doing, the Appellate Court declined to conduct the foundational inquiry
established in Tom Olesker and later articulated in Blair and Peal. Rather than
attempt to answer the question whether the New York showing was concealed
from the public or inherently undiscoverable or unknowable, the Appellate
Court’s rationale erodes the longstanding rules applicable to defamation and false-
light claims.

The Appellate Court’s decision is not overt in its disregard of the general
rule and limited exception. Rather, it acknowledges the well-settled law that “the
statute of limitations for defamation and false light claims generally accrues at the
point that the statements are published.” § 52, citing Moore, 402 Ill. App. 3d at 73.
The appellate court decision also cites approvingly to Peal:

While we have previously acknowledged that there is some

uncertainty about what circumstances should cause us to apply the

discovery rule in defamation cases, we have explained that we will

not ordinarily apply the discovery rule in defamation cases unless the

publication is hidden, inherently undiscoverable, or inherently
unknowable. § 52 (emphasis added).

But the appellate court reads into the Peal decision a qualification that cannot be
found in the Peal decision itself. In Peal, the court quotes Blair, 369 Ill. App. 3d at
326, for the proposition that “the discovery rule ... should not be applied ‘unless
the publication was hidden, inherently wundiscoverable, or inherently
unknowable.”” Peal, 403 Ill. App. 3d at 207. Via the addition of a single word -

“ordinarily” - the Appellate Court created an opening where one had not
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previously existed. Prior to the Appellate Court’s decision, the discovery rule
could only be applied if the court first concluded that the publication was hidden,
inherently undiscoverable or inherently unknowable. But by using the term
“ordinarily,” the Appellate Court implied that circumstances exist in which, under
the rule set forth in Peal and Blair, the discovery rule might appropriately be
applied even where, as here, the publication is neither hidden nor inherently
undiscoverable or unknowable.

In discussing the Tom Olesker decision, the Appellate Court further subtly
eroded the general rule and the limited circumstances in which the discovery rule
has long been held to apply. The Appellate Court correctly identifies Tom Olesker
as the “supreme court’s seminal case on the issue” as to when the discovery rule
should apply in defamation cases, § 54, but reads equivocation into this Court’s
opinion where none existed. The Appellate Court’s opinion states that “[t]he Tom
Olesker court distinguished the case before it from those in which the alleged
defamation was easily discoverable due to its mass media publication.” § 55
(emphasis added). But this Court did no such thing in the Tom Olesker decision.
This Court did not reach the conclusion that the discovery rule is inapplicable only
if the alleged defamation was easily discoverable, but rather that the discovery rule
is inapplicable if the allegedly-defamatory content was discoverable, period. Tom
Olesker, 61 111.2d at 131-32. As set forth in the later decisions in Blair and Peal, the
discovery rule is applicable only if the defamatory material is inherently

undiscoverable. Blair, 369 Ill. App. 3d at 326; Peal, 403 Ill. App. 3d at 207. There is
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a major gulf between that which is easily discoverable and that which is inherently
undiscoverable. Although the November 2014 showing of the documentary may
not have been easily discoverable, it was far from being inherently undiscoverable.

Having eroded the bright line between the general rule and the narrow
exception in which the discovery rule has been held to apply, the Appellate Court
framed the issue before it in this case as “whether, under the circumstances
presented, the nature of the publication was such that knowledge sufficient to
trigger the statute of limitations should be imputed to [Plaintiff] Ciolino because of
the putative availability of the information.” q 55 (emphasis added). By framing
the issue in such a manner, the Appellate Court improperly focused its inquiry on
the plaintiff’s constructive knowledge, rather than the inherent discoverability of
the publication. Inasmuch as it focused in the first instance upon Ciolino’s
constructive knowledge —the question whether Ciolino should reasonably have
known of the allegedly-defamatory material —the Appellate Court applied the
discovery rule as though it is the only rule, rather than a limited exception to the
general rule.

As its formulation of the question on appeal foreshadowed, the Appellate
Court ultimately found a question of fact as to whether “the allegedly defamatory
statements at issue here were “easily discovered, and delivered to a mass sector of
the public.”” 9 62, quoting Blair, 369 Ill. App. 3d at 326.

The Appellate Court rationalized that “[i]n the cases where the mass media

exception has been recognized, it is because the allegedly defamatory statements
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themselves were on display for all to view.” § 65. But the Appellate Court failed
to appreciate that, even in cases of the “mass media” publications discussed in Tom
Olesker, including magazines, books, newspapers, and radio and television
programs, the publications are accessible to all, but they are not truly “on display
for all to view.”

In looking not at whether the publication could be accessed by members of
the general public but instead at whether the publication was likely to be viewed
by the plaintiff, the Appellate Court’s formulation will effectively eliminate the
“mass media” exception to which it so approvingly cited.

A decision of the Seventh Circuit Court of Appeals demonstrates how an
analysis of the Illinois statute of limitations should focus not on whether the
plaintiff could or should have discovered the allegedly-defamatory material, but
whether the material was inherently undiscoverable. In Schweihs v. Burdick, 96 F.3d
917, 921 (7th Cir. 1996), the court held that the discovery rule applies to Illinois
defamation claims only “where the defamatory material is published in a manner
likely to be concealed from the plaintiff, such as credit reports or confidential
memoranda.”

In Schweihs, the court considered whether the publication of a book
containing allegedly-defamatory statements started the running of the statute of
limitations although the allegedly-defamed plaintiff was imprisoned and had no
reason to know of the publication of the book until long after the publication date.

Id. at 919-20. The court examined Illinois law relating to the discovery rule and the
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mass media exception and concluded that the Illinois legislature did not intend
the discovery rule to apply to all statutes of limitations. Id. at 921. The court held
that the discovery rules applies to toll the one-year statute of limitations for
defamation claims only where the allegedly-defamatory material was “published
in a manner likely to be concealed from the plaintiff.” Id. at 921. Although the
plaintiff may not have had reason to know that the book was published, the
publication was not concealed from the plaintiff and, therefore, the discovery rule
did not apply to toll the statute of limitations. Id.

Though the Schweihs decision is not binding upon this Court, its rationale
applies here. Although Ciolino may not have actually known about the showing
of the documentary in New York in November 2014 and although Ciolino may not
even have had reason to know that the documentary even existed, the
documentary was available to the public, was advertised nationally, and was in
no way concealed from Ciolino. As such, the discovery rule does not apply to toll
the statute of limitations and Ciolino’s claim is clearly time-barred.

The decision of the Appellate Court also rendered the statutory single
publication rule effectively meaningless. Illinois courts adopted the single
publication rule via the 1948 opinion in Winrod, 334 Ill. App. 59. The single
publication rule provides that a defamation or false-light cause of action accrues
at the time of first publication, and subsequent publications or distributions do not

toll the statute of limitations or create new causes of action. Id. at 72. After the
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Winrod decision, the legislature enacted the Uniform Single Publication Act, 740
ILCS 165/1, which provides, in pertinent part:
No person shall have more than one cause of action for damages for
libel or slander or invasion of privacy or any other tort founded upon
any single publication or exhibition or utterance, such as any one
edition of a newspaper or book or magazine or any one presentation

to an audience or any one broadcast over radio or television or any
one exhibition of a motion picture.

740 ILCS 165/1.

The Uniform Single Publication Act has been held to provide that a cause
of action for defamation is complete at the time of first publication and that there
exists only one cause of action “for the same means of publication, no matter how
many times that publication is reproduced.” Weber v. Cueto, 253 I1l. App. 3d 509,
522 (5th Dist. 1993). See also 740 ILCS 165/1. Any subsequent appearances or
distributions of the original publication do not toll the statute of limitations.
Founding Church of Scientology of Washington, D. C. v. Am. Med. Ass'n, 60 Ill. App.
3d 586, 589 (1st Dist. 1978). One reason that courts have been explicit in their
decisions to decline to apply the discovery rule to defamation cases because such
a rule, if given general application, would undermine the protection provided by
the single-publication rule. Blair, 369 Ill. App. 3d at 326 (“We agree that the
application of the discovery rule undermines the single-publication rule”).

Adopting a rule as unworkable as the one applied by the Appellate Court
would have serious implications. Although statutes of limitations can sometimes

yield harsh results, they are essential to prevent stale claims. Stale claims present
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significant evidentiary problems that may seriously undermine defendants’
abilities to investigate and courts’ abilities to determine facts. Statutes of
limitations thereby serve to limit spurious claims. If the discovery rule is applied
to all defamation and false-light cases, even stale and spurious cases will result in
protracted litigation and significant litigation costs.

In this case, the legislature enacted a one-year limitations period with no
discovery rule incorporated therein. A clear determination has already been made
that public policy favors a short limitations period and a bright line test that can
be objectively applied by the courts. The rule of law adopted by the Appellate
Court, however, threatens to thwart the legislature’s expression of the public
interest. The Appellate Court’s rule creates an unworkable system that shifts the
focus from the nature of the publication and instead focuses on the plaintiff’s
particular circumstances. Under this system, courts will find questions of fact as
to the application for the discovery rule in almost every case, making it virtually
impossible to obtain dismissals at the pleading stage and thereby increasing the
cost to the press, media and public of defending spurious claims.

Ciolino first filed suit in federal court on April 27, 2016. A Murder in the Park
had been shown in New York City in November 2014 and in Cleveland in March
2015, both well over a year before Ciolino filed suit. His defamation claims against

EKkl are barred by the statute of limitations.
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B. Ciolino’s civil conspiracy claim is derivative of his defamation
and false-light claims and, therefore, is also barred by the
statute of limitations.

Because Plaintiff's defamation and false-light claims are untimely,
Plaintiff’s conspiracy claim premised on the same allegations is untimely, as well.
Illinois law provides that the one-year statute of limitations for defamation claims
applies to claim of conspiracy to defame. Mauvais-Jarvis v. Wong, 2013 IL App (1st)
120070, 9 110-11, 116. In light of the foregoing, this court should affirm the circuit
court’s dismissal of Ciolino’s civil conspiracy claim against EkI.

C. Ciolino’s IIED claim is barred by the one-year statute of
limitations.

A two-year limitation period usually applies to an IIED claim, but a one-
year limitations period should apply in this case because the conduct upon which
Ciolino’s IIED claim is premised —Ekl’s allegedly false and defamatory
statement — is subject to a one-year statute of limitations.

As a general matter, derivative claims are subject to the same statute of
limitations as the underlying claim. Hammond v. North American Asbestos Corp., 97
I1.2d 195, 208-09 (1983). Here, Ciolino’s IIED claim is founded entirely upon
emotional distress allegedly brought upon as a direct result of the making of
allegedly-false statements about Ciolino. (R. C68-C69, 99 181, 182, 186, 187; A.57-
58.) As such, Ciolino’s IIED claim is derivative of his other claims against Ekl and
is subject to the same one-year statute of limitations. To conclude otherwise would

allow Ciolino to avoid the clear application of the one-year limitations period in
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Section 13-201 by re-framing his defamation and false-light claims as an IIED
claim, even though they are founded upon the exact same alleged wrongdoing.
Applying the one-year statute of limitations, as discussed above, Ciolino’s claim is
time-barred.

Moreover, although the two-year statute of limitations applicable to
personal injury actions found in 735 ILCS 5/13-202 usually applies to IIED claims,
the fact that the one-year statute of limitations contained in Section 13-201 more
specifically applies to the complained-of conduct—allegedly-defamatory
statements —requires the application of Section 13-201 to Ciolino’s IIED claim.

Under Illinois law, “[w]hen a general statutory provision and a more
specific one relate to the same subject, [courts] will presume that the legislature
intended the more specific statute to govern” Abruzzo v. City of Park Ridge, 231
I11.2d 324, 346 (2008). Courts have applied the foregoing principle in concluding
that when two statutes of limitations arguably apply to a particular claim, the more
specific statute of limitations must control. See Moon v. Rhode, 2016 1L 119572, ¥ 29
(applying the medical malpractice statute of limitations as opposed to the
wrongful death statute of limitations in a case involving a death allegedly resulting
from medical malpractice).

In determining which statute of limitations applies to any given claim,
“[t]he focus of the inquiry is on the nature of the liability and not on the nature of
the relief sought.” Armstrong v. Guigler, 174 111.2d 281, 291 (1996). Here, Ciolino’s

IIED claim is founded entirely upon allegations that the defendants “induced
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Simon to make false statements,” engaged in a “scheme to falsely accuse and
defame Ciolino,” “contrived a false and injurious narrative,” “financed and
produced a documentary that contained false and defamatory statements about
Ciolino,” lied about Ciolino, and published a book containing “false, defamatory,
and highly injurious statements about ... Ciolino.” (R. C68-C69, 99 181, 182, 186,
187.)

In this case, as in Moon, the court should apply the statute of limitations that
specifically addresses the complained-of conduct—false statements constituting
defamation and/or a false light invasion of privacy —rather than the statute of
limitations that generally addresses the claimed injury.

Based on the allegations of Ciolino’s complaint, Ciolino’s IIED claim is
nothing more than a defamation or false-light claim through which Ciolino seeks
to recover for emotional distress. As such, the one-year statute of limitations
applies thereto and this Court should affirm the circuit court’s dismissal of
Ciolino’s IIED claim against EkI.

II. THE CIRCUIT COURT PROPERLY DISMISSED ALL OF CIOLINO’S CLAIMS AGAINST

EKL BECAUSE THE CLAIMS ARE BASED ON CONDUCT THAT IS NOT ACTIONABLE
UNDER ILLINOIS LAW.

The reasons given for a circuit court’s judgment or order are not material if
the judgment or order itself is correct. Keck v. Keck, 56 111.2d 508, 514 (1974). “It is
the judgment and not what else may have been said by the lower court that is on
appeal to a court of review. The reviewing court is not bound to accept the reasons

given by the trial court for its judgment....” Material Service Corp. v. Department of
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Revenue, 98 111.2d 382, 387 (1983) (internal citations omitted). Rather, a reviewing
court “can sustain the decision of the circuit court on any grounds which are called
for by the record regardless of whether the circuit court relied on the grounds and
regardless of whether the circuit court's reasoning was correct.” Bell v. Louisville &
Nashville R.R. Co., 106 111.2d 135, 148 (1985).

As discussed below, the dismissal of all of Ciolino’s claims against Ekl
should be affirmed because none of the claims are based on actionable conduct.

A. The three statements attributed to Ekl are not actionable

under a false-light theory because they are not “highly
offensive to a reasonable person.”

“Three elements are required to state a cause of action for false-light
invasion of privacy: (1) the plaintiffs were placed in a false light before the public
as a result of the defendants' actions; (2) the false light in which the plaintiffs were
placed would be highly offensive to a reasonable person; and (3) the defendants
acted with actual malice, that is, with knowledge that the statements were false or
with reckless disregard for whether the statements were true or false.” Kapotas v.
Better Gov't Ass'n, 2015 IL App (1st) 140534, 9 77.

A claim for false light invasion of privacy must be founded upon more than
the mere statement of a false fact. Rather, the false fact must be “highly offensive
to a reasonable person.” Lovgren v. Citizens First National Bank, 126 111.2d 411, 418
(1989) (quoting Restatement (Second) of Torts § 652(E) (1977)). The test set forth in
the Restatement and applied in Lovgren provides that that this element is met

“when the defendant knows that the plaintiff, as a reasonable man, would be
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justified in the eyes of the community in feeling seriously offended and aggrieved
by the publicity.” Lovgren, 126 111.2d at 420 (quoting Restatement (Second) of Torts
§ 625E, comment ¢, at 396 (1977)). The Lovgren court cautioned, however, “that
minor mistakes in reporting, even if made deliberately, or false facts that offend a
hypersensitive individual will not satisfy this element.” Id.

Here, the three statements that Ciolino attributes to Ekl are as follows:

o “They stay on people to try to finally get something out of them that fits their
theory of who they think did the case.”

e “So that seems to me to be part of their M.O. They'd go to impoverished
people who don't have a lot of money, make them promises and basically
get them to recant.”

e “Ciolino got the confession and then handed him over to his office mate
and his own personal attorney to represent him and tell him that he had to
plead guilty.”

(R. C54, C57, 9 149, emphasis in original; A.43, 46.)

None of the statements that Ciolino attributes to Ekl would be highly
offensive to a reasonable person—especially a reasonable person who, like
Ciolino, is a long-time private investigator and a frequent public commentator on
homicide and violent-crime investigations. Ciolino states the following on his
website:

He has lectured extensively at Yale Law School, Northwestern

University, John Marshall Law School, Massachusetts School of Law,

Kent Law School, University of Cincinnati Law School, Northern

Arizona University, University of Illinois and many other academic
institutions.

He has spoken about criminal defense investigations and
participated in panels for the American Bar Association, National

29

SUBMITTED - 11024038 - Jeremy Boeder - 11/4/2020 3:56 PM



126024

Association of Criminal Defense Lawyers, numerous Federal
Defender Conferences, and another dozen state bar and criminal
defense groups.

Paul [Ciolino] is not only an internationally recognized speaker, but
he is also the co-author of the highly acclaimed and successful books,
Advanced Forensic Criminal Defense Investigations, Advanced
Forensic Civil Investigations. Paul [Ciolino] has been profiled in
magazines, newspapers and professional journals. He has appeared
on CNN and FOX news as a commentator on high profile murder
cases over 100 times. He has been featured on CBS’s 48 Hours, and
ABC’s 20/20.

(R. C845-C846.)

If anything, the statements attributed to Ekl imply that Ciolino is a dogged
investigator, which Ciolino would certainly claim to be. Because the statements
attributed to Ekl would not be considered highly offensive to a reasonable person,
they are not actionable under a theory of false light invasion of privacy.

B. The statements attributed to Ekl are not actionable under a
false-light theory because Ciolino is a public figure.

Per Ciolino’s own website, his career as an investigator has led him to
becoming an “internationally recognized speaker, [and] the co-author of ... highly
acclaimed and successful books” and discloses that he has appeared on network
television news outlets on over 100 occasions, as well as having been featured on
CBS’s 48 Hours and ABC’s 20/20. (R. C845-46.) Clearly, Ciolino is a public figure.

Ciolino has no right to privacy in connection with his work as an
investigator. See, e.g., Leopold v. Levin, 45 111.2d 434, 442-43 (1970) (holding that

there was no actionable false light invasion of privacy as to matters associated with
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a plaintiff’s participation in a publicized event, where the plaintiff did not “seek
retirement from public attention” but rather discussed the matter in an
autobiography and on television). In Leopold, the court noted that “[h]aving
encouraged public attention ‘[the plaintiff] cannot at his whim withdraw the
events of his life from public scrutiny.”” Id., (quoting Estate of Hemingway v. Random
House, Inc., 23 N.Y.2d 341, 352 (1968).
C. Two of the statements attributed to Ekl are not actionable

under a defamation or false light theory as they are statements

of opinion.

Prior to 1990, the Illinois Supreme Court perceived a fundamental
distinction between statements of fact and statements of opinion for purposes of
the First Amendment to the United States Constitution. Statements of opinion
were held to be protected by the First Amendment and not actionable in a
defamation action. Mittelman v. Witous, 135 111.2d 220, 239-40 (1989). However, the
United States Supreme Court reexamined the law of defamation within the context
of the First Amendment and rejected what it called “the creation of an artificial
dichotomy between ‘opinion” and fact.” Milkovich v. Lorain Journal Co., 497 U.S. 1,
19 (1990). The court held that there is no separate First Amendment privilege for
statements of opinion, and that a false assertion of fact can be libelous even though
couched in terms of an opinion. Id. at 18. Thus, a statement is constitutionally
protected under the First Amendment only if it cannot be “reasonably interpreted

as stating actual facts.” Id. at 20. However, if a statement viewed in its specific

context is obviously an exaggeration rather than literal fact, the statement is
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considered rhetorical hyperbole and is not defamatory. Kolegas v. Heftel
Broadcasting Corp., 154 111.2d 1, 15 (1992) (citing Greenbelt Cooperative Publishing
Assoc. Inc. v. Bresler, 398 U.S. 6 (1970)).

To determine whether a statement is one of fact, a court must examine
whether the statement, “in context, could be reasonably understood as describing
actual facts about the plaintiff.” Bryson v. News America Publications, 174 111.2d 77,
101 (1996). The more generalized and vague the opinion, the more likely the
opinion will be unactionable as a matter of law. Hopewell v. Vitullo, 299 Ill. App. 3d
513, 521 (1st Dist. 1998).

Two of the statements attributed to Ekl are unactionable statements of
opinion, not fact. First, the statement that, “[t]hey stay on people to try to finally
get something out of them that fits their theory of who they think did the case,”
clearly expresses an opinion as to how the speaker believes “they” act. (R. C54,
149; A.43.) It is generalized and vague, rather than a specific, detailed statement as
to how anyone acted in any particular instance. The second statement, which
begins “[s]o that seems to me,” could not more clearly be an expression of opinion,

as opposed to fact. (R. C54, § 149; A.43.)
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D. The statement that “[t]hey stay on people to try to finally get
something out of them that fits their theory of who they think
did the case” is not actionable as defamation or under a false-
light theory because it is vague as to who is being referred to as
“they,” therefore Ciolino cannot claim that the statement
concerns him.

One element of a defamation claim is that the defendant “made a false
statement concerning [the] plaintiff.” Cianci v. Pettibone Corp., 298 1ll. App. 3d 419,
424 (1st Dist. 1998). Likewise, one element of a false light invasion of privacy claim
is that the plaintiff was placed in a false light before the public. Kapotas v. Better
Government Ass’s, 2015 IL App (1st) 140534, § 77. For both types of claims, the
statement must be clearly directed at the plaintiff.

Here, the aforementioned statement makes no direct reference to Ciolino. It
contains a vague reference to “they.” The context within which the statement is
made is irrelevant, because the filmmakers, not Ekl, dictated the context within
which statements were presented on film. Because the statement is not one
“concerning the plaintiff” and does not place the plaintiff, Ciolino, in a false light,
it is unactionable as defamation or under a false light theory.

E. Ciolino’s IIED claim against Ekl is premised on conduct not
actionable under an IIED theory.

Under Illinois law, a claim for IIED only exists if (a) the defendant’s conduct
was truly extreme and outrageous, (b) the defendant intended to inflict or knew
that there was a high probability that his conduct would inflict severe emotional
distress upon the plaintiff, and (c) the defendant's conduct in fact caused the

plaintiff severe emotional distress. McGrath v. Fahey, 126 111.2d 78, 86 (1988). “[T]o
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qualify as outrageous, the nature of the defendant’s conduct must be so extreme
as to go beyond all possible bounds of decency and be regarded as intolerable in a
civilized community.” Feltmeier v. Feltmeier, 207 111.2d 263, 274 (2003). Whether
conduct rises to the level of outrageous depends on all of the facts and

1"

circumstances of the case. Id. at 274. The severe distress element is met ““only
where the distress inflicted is so severe that no reasonable man could be expected
to endure it.”” McGrath, 126 111.2d at 86 (quoting Restatement (Second) of Torts §
46, comment j, at 77-78 (1965)).

“[Tlhe tort does not extend to ‘mere insults, indignities, threats,
annoyances, petty oppressions, or other trivialities.”” McGrath, 126 111.2d at 86
(quoting Restatement (Second) of Torts § 46, cmt. d, at 73 (1965)). “Rather, the
nature of the defendant’s conduct must be so extreme as to go beyond all possible
bounds of decency, and to be regarded as intolerable in a civilized community.”
Schweihs v. Chase Home Fin., LLC, 2016 IL 120041, 9 27.

Here, for the reasons discussed above, none of the three statements attributed
to Ekl is extreme or outrageous. At the very worst, the three statements imply that
Ciolino is an overzealous investigator —not behavior regarded as “intolerable” in

a civilized community.

CONCLUSION

For all of the foregoing reasons, defendant-petitioner Terry A. EkI

respectfully requests that this Court reverse the opinion and judgment of the
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appellate court and affirm the order of the trial court entered on January 22, 2019,

or grant any other relief as may be appropriate.

SUBMITTED - 11024038 - Jeremy Boeder - 11/4/2020 3:56 PM
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James E. Thompson, Esq.
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Eileen Ellen Rosen, Esq.
Catherine M. Barber

Andrew J. Grill
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agrill@rfclaw.com
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Attorneys for James Sotos
Michael Resis, Esq.

Ryan B. Jacobson, Esq.
Smith Amundsen, LLC

150 N. Michigan Avenue
Suite 3300

Chicago, IL 60601

(312) 894-3200
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Attorneys for Andrew Hale and
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Steven P. Mandell, Esq.
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Mandell Menkes Surdyk, LLC
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Attorneys for Alstory Simon

Phillip J. Zisook, Esq.
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LLC
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